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on the basis of a compromise valid? No. 
It is a nullity (jul) 129 A 


—-Delhi Rent Control Act (59 of 1958), Ss. 14 
and 25 — Order of eviction against tenant —- 
Death of tenant subsequent to order — Order 
can be executed against his legal representa- 
tives May) 99 
Ss. 14, 16, 17, 18 r/w S. 2 (1) — Inclu- 
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S. 25 — See Ibid, S. 14 (May) 99 


—Delhi Rent Control Rules (1959), R. 23 — 
See Houses and Rents — Delhi Rent Control 
Act (1958), S. 14 (May) 99 
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Occupants) Act (32 of 1958), S. 7 — See Ibid, 
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———§, 7 (2) — Section is not violative of the 
principle that no one should be judge in his 
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(Feb) 26 C 


Ss, 14, 7 —- Recovery of arrears of rent — 
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Bouses and Rents — Public Promises (Evic- 
tioa eic.) Act (eontd.) 

+f aliottee — No order under S. 7 — Arrears 

cannot be recovered as arrears of Land Re- 

venis under S. 14 (Mar) 46 A 


Income-lax Act (43 of 2961), Chap. XXK-A 
(Ss. 269-A. fo 269-5) (as inserted by Act 45 of 
i1972) -— Validity — It is beyond the chal- 
tenges based on Arts. 14, 19 and 31 inasmuch 
ac it has been enacted to implement the prin- 
ciples embodied in Art. 39 (b) and (c) 
(Mer) 73 A 
Chap. XX-A (Ss. 269-A to 269-S) (as 
inserted by Act 45 of 1972) — Validity of — 
Amending Act is valid — Provision dealing 
with imposition of penalty is covered by Arti- 
cle 31 (5 (b) (G) and the provision relating 
to acquisition of property is for a ‘public 
purpose’ within Art. 31 (2) ~- ‘Public purpose’ 
(Mar) 73 F 
~——Chap. XX-A, (Ss. 269-A to 269-8), Sec- 
tion 269-A (F) and (h) (as inserted by Act 
45 of 1972) — Applicability — Event which 
attracts the provisions is the registration of 
transfer deed — Thus they apply ever to 
transaction executed before coming into force 
of the Act but registered thereafter — ‘“Trans- 
fer and ‘instrument of transfer’ meaning of 


(Mar) 73 D 
———S. 269-C {as inserted by Act 45 of 1972) 
~~ “Reason to believe’ (Mar) 73 E 
—-—S. 269-C (2) (as inserted by Act 45 of 
1972) — Validity — Provision does not offend 
Arts. 14 and 19 — Presumptions under Sec- 
tion 269-C (2) (a) and (b) are rebuttable 
(Mar) 73 C 
Interpretation of Statutes— Intention of legis- 
lature — How to he determined 
j (Mar) 58 B 
; Word defined to include a larger mean- 
ing than ordinary meaning —- Rule of con- 
struction (Aug) 159 B (ŒB) 
Land Acquisition Act (1 of 1894), S. 18 — 
Does acceptance of compensation without en- 
dorsing protest, after filing application, in- 
validate reference? No. (Feb) 24 A 
Limitation Act (9 of 1908), Ss. 5 and 17 (D (b) 
— Sufficient cause — Ignorance about pen- 
dency of appeal — Delay in bringing legal 
representative on record — Justification tv 
way of fraud (by non-applicant) under 
S. 17 (1) (b) absent — Ignorance cannot con- 
stitute a sufficient cause (Apr) 89 


~——S. 17 (1) (b) — See Ibid, S. 5 
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(Avr) 39 
Limitation Act (36 of 1963), S. 5 — Condona- 
tion of delay — Bona fide mistake of counsel 
or his clerk is ‘sufficient cause’ (Aug) 145 
—Art. 52 — Application for eviction — 
Fixation of interim rent — Eviction petition 
dismissed in default — Suit for recovery of 
difference between contractual rent and jin- 
terim rent —- Limitation — Starting point 

(Feb) 23 
Monopolies and Restrictive Trade Practices 
Act (54 of 1969), S. 37 — Scheme of the Act 
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Monopolies and Restrictive Trade Practices 
Act (coatd.) 

— Essentially different from thet of the 

English Act — Prima facie plaintiffs have 


no case (Nov) 207 C 
MUNICIPALITIES 


—Dethi Development Act (61 of 1957), S. 14 
— See also Municipalities — Delhi Muni- 
cipal Corporation Act (1957), S. 417 
(May) 100 
S. 14 — Interpretation of the word 
“land” (Aug) 159 C (EB) 
—--——Ss, 14 and 29 (2) — Alleged mis-user of 
building — No zonal development plan in 
force — S. 14 not attracted and penalty can- 
noi pe imposed (Aug) 159 D (FB) 
S. 29 (2) — See Ibid, S. 14 
(Aug) 159 D (FB) 
—Delhi Municipal Corporation Act (66 of 
1957), S. 33 (1) (b) — Resignation by Coun- 
cillor — Mode of delivery — It should be 
delivered to the Commissioner — But need 
not be delivered personally (Mar) 58 A 
—S. 33 (1) (b) — Resignation by Councillor 
— It may be from future date — He can also 
withdraw it before that date (Mar) 58 C 
——-S. 147 — See Stamp Act (1899), Sch. 7-A 
(Dehli) (Aug) 155 B (FB) 
S. 417 — Prohibition to carry on certain 
trades or storing of goods without licence 


under — Provision does not offend Arts. 14 
or 19 (May) 100 











Official Trustees Act (2 of 1913), S. 7 — See 

Trusts Act (1882), S. 34 (Dec) 228 

S. 10 — See Trusts Act (1882), S. 34 
(Dec) 228 


Patents and Designs Act (2 of 1911), S. 2 (7) 
— See Ibid, S. 26 (May) 105 


——S. 26 — “A High Court’ — Words if 
circumscribed by jurisdictional limitations pre- 
scribed by S. 20, Civil P. C. (May) 105 


Public Premises (Eviction of Unauthorised Oc- 

cupants) Act (32 of 1958) 

See under Houses and Rents. 
Registration Act (16 of 1908), S. 17 — Secu- 
rity bond under O. 41, R. 5 or 6 of Civil P. C. 
— Needs no registration (Jul) 136 A 
S. 47 — See Income-tax Act (1961), 
Chap. XX-A (Ss. 269-A to 269-S) 

(Mar) 73 D 

Stum Areas (Improvement and Clearance) Act 
(96 of 1956), Ss. 19, 31 — Notice regarding 
applications under S. 19 — Mode of service 











(Nov) 214 
S. 19 (3) — Ex parte order granting per- 
mission for eviction —- Order set aside — 


Effect (Nov) 219 A 
S. 19 (3) — Proceeding before Compe- 





tent Authority and its object are quite different . 


from proceeding before Rent Controller and 
its object (Nov) 219 B 
——S. 19 (4) — Power of Competent Autho- 
rity to grant permission for eviction under — 
Considerations (Feb) 32 A 


Sium Aress (Improvement aud Clearance) Act 
(contd. 





—S. 19 (4) — Permission te ffs eviction. 
petrion —- Income of tenant —— Burden of 
proof — Failure to adduce evidence as to 
income of tenant by both parties — Effect of 

(Nov) 221 
S. 31 — See Ibid, S. 19 (Noy) 214 





Specific Relief Act (1 of 1877), S. 42 — Suit 
ror mere declaration that the decrees is inexecu- 
table against property in dispute, is maintain- 
able (Feb) 17 C 


Specific Relief Act (47 of 1963), S. 38 — Per- 
petual injunction — When can be granted 
(Nov) 207 B 
Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 57 (1) — Refer- 
ence under — Chief Controlling Revenue 
Authority whether bound to make a refer- 
ence at instance of a party even when it had 
expressed a final opinion on merits of the 
question irvo!lved (Aug) 155 A (FB) 


Sch. I-A (Delhi), Art. 40 (a) and (b) — 
Possession delivered to mortgagee prior to ex- 
ecution of mortgage — Mortgage deed is 
liable to samp duty under Art. 40 (b) 

(Aug) 155 B (FB) 
Sch. 1-A, Art. 63, exemption — ye by 
President of India of a plot of land and 
superstructure — Transfer deed of leasehold 
rights — Whether exempt from stamp duty 
(Feb) 30 (SB) 








TENANCY LAWS 


—Delhi Land Reforms Act (8 of 1954), S. 13 
(f) — Declaration of Bhumidari right — Per- 
son claiming bhumidari right under an agree- 
ment to sell and not that he was a non- 
occupancy tenant — Refusal to grant relief is 
justified (Oct) 184 E 


——S. 187 — Delhi Land Reforms Rules 
(1954), App. VI, Part B, Para 34 — Chief 
Commissioner’s power of revision 
(Oct) 184 C 
—Ss. 187 — Delhi Land Reforms Rules 
(1954), App. VI, Part B, Para. 31 — Refusal 
to adjourn hearing — Principles of natural 
justice not violated (Oct) 184 D 
—Delhi Land Reforms Rules (1954), App. VI, 
Part. B, Para 31 — See Tenancy Laws — 
Delhi Land Reforms Act (1954). S. 187 
(Oct) 184 C, D 


Tort — Trade mark — Passing off action 
(Feb) 40 C 


Trade and Merchandise Marks Act (43 of 
1958), S. 11 — See Ibid, S. 56 (2) 
(Apr) 91 


——S. 12 — See Ibid, S. 56 (2) (Apr) 91 


——S. 28 — See Civil P. C. (1908). O. 39,° 
R. 1 (Jan) 12 B 


SUBJECT INDEX, A. I. R. 1974 DELHI 7 


Trade and Merchandise Marks Act (confd.) 
S. 29 — Action for infringement and for 
passing off —- Distinction between 

(Feb) 40 A 


——S. 29 — Use of the word ‘Milkmade Cor- 
poration’ by defendant in selling toffees if con- 
stitutes infrmgement of trade mark ‘Milkmaid 
Brand’ for condensed milk (Feb) 40 B 


S. 29 — Registration in plaintiff’s favour 
of the trade mark, by itself is not sufficient 
to support action for infringement of trade 
mark (Feb) 40 D 
——S§. 29 (1) — Deceptive similarity in carton 
get up and color scheme with that of the re- 
gistered trade mark constitutes infringement 
under g an) 12 A 


—S. 56 (2) — Subsequently registered trade 
mark deceptively similar to the former—Can 
rectification of Register be refused 

(Apr) 91 
S. 111 (1) @ and Gi)—Clauses (i) and (ii) 
have distinct fields of operation — Stay of 











Trade and Merchandise Marks Act (contd) 

suit under Cl. (i) is mandatory and adjourn- 

ment of suit under Cl. (ii) is discretionary 
(Jan) 12 C 


Transfer of Property Act (4 of 1882), S. 54 
— See Income-tax Act (1961), Chap. XX-A, 
(Ss. 269-A to 269-S) (Mar) 73 D 


Trusts — Creation of — By will — Does not 
require any stamp as will is not a Trust Deed 
(Feb) 17 A 


Creation of — No ambiguity when deity 
concerned is identifiable (Feb) 17 B 


Trusts Act (2 of 1882), Ss. 34 and 37—Charit- 
able and Religious Trusts Act (1920), S. 7 — 
Public Charitable Trust -— Doctrine of cy pres 
— Applicability — Application by trustees for 
permission to sell immovable properties and 
wind up the trust — Maintainability 

(Dec) 228 


(Dec) 228 





——S. 37 — See Ibid, S. 34 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. 
IN A. I. R. 1974 


Diss. = Dissented from in: Not F. = 


Revers. = 


AIR 1970 Delhi 85 = ILR (1969) Delhi 469, 
Washdev Singh Biji v. Union of India — 
Diss. AIR 1974 Guj 174 A (Sep). 


ILR (1970) 1 Delhi 694 = (1970) C. M. (Main) 
No. 112. of 1969, D/- 12-2-1970 (Delhi), 
Rameshwar Dayal v. Ram Autar —— Over. 
AIR 1974 Delhi 214 (Nov). 


(1971) Ex. Case No. 66 of 1967, D/- 4-3- 
1971 (Delhi) — Revers. AIR 1974 Delhi 
69 (Mar). 


ILR (1971) 1 Delhi 742, Harbans Lal Jain v. 
Union of India —- Revers. AIR 1974 SC 
600 (Apr). 


ILR (1971) 2 Delhi 21, M. K. Vasuraj v. 


Delhi Development Authority —- Over. 


AIR 1974 Delhi 159 A (FB) (Aug). 


ILR (1971) 2 Delhi 163 = (1971) Civil W. 
No. 81 of 1971, D/- 30-8-1971 (Delhi), 
M/s. Seth Bros. v. Seth Ram Dage — 
Over. AIR 1974 Delhi 214 (Noy). 


Not followed in: Over. 
Reversed in. 


=: Overruled in: 


1971 Delhi LT 406. Union of India v. N. K. 
Pyt. Ltd. — Held overruled in view of 
AIR 1972 SC 915 as interpreted AIR 
1974 Delhi 51 (Mar). 


ILR (1972) 2 Delhi 269, H. L. Mehra v. Union 
of India —- Revers. AIR 1974 SC 1281 


B (Aug). 
1972 ACJ 403 {Delhi}, Delhi Transport Un- 
dertaking v. Raj Kumari — Diss. AIR 


1974 Andh Pra 310 A (Dec). 


AIR 1973 Delhi 218, Lt. Governor of Delhi 
v. Mandir Sita Ramji —- Revers. AIR 
1974 SC 1868 (Oct). 


AIR 1973 Delhi 265, K. G. Malhotra v. Vijav 
Kumar — Over. AIR 1974 Delhi 17] 
(FB) (Sept). 


1973 Rajdhani LR 661 (Delhi), Bhagwanti 
Malhotra v. Delhi Development Authority 
Over. AIR 1974 Delhi 159 C (FB) (Aug). 
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AIR 1974 DELHI 1 (V 61 C 1) 
FULL BENCH 
H. R. KHANNA, C. J., HARDAYAL 
HARDY, S. N. ANDLEY, T. V. R. 
TATACHARI AND JAGJIT SINGH, JJ. 


Prakash Vir Shastri and others, Peti- 
+ioners v. Union of India and others, Res- 
pondents. 


Civi] Writ No. 179 of 1971. D; 
1971. 


Index Note: — (A) Constitution of 
India, Arts. 14, 266 — Government of 
India Ministry of Defence Memorandum 
dated 17-8-1968 regarding use of I. A. F. 
aircraft by Prima Minister ‘or nen-offi- 
cial (including election) purposes — Not 
unreasonable and violative of Art. 14 and 
Art. 266. 


A person, who holds the office of 
Prime Minister. has a dual capacity. He 
is the head of the Government and at 
the same time. is the leader of a poli- 
tical party. When that person goes out 
for purposes of the political party in 
connection with the election, the business 
of the Government does not come toa 
standstill and the Prime Minister con- 
tinues to function as head of the Govern- 
ment during such tours. For the effec- 
tive discharge of his duties, it is essen- 
tial in public interest that the delays in 
his travel be eliminated and suitable 
arrangements be made for the personal 
security of the Prime Minister, 

(Para 15) 


If the impugned memorandum about 
the use of IAF aircraft by the Prime 
Minister for non-official purposes is held 
to be in public interest, the fact that the 
Prime Minister gets the advantage of 
sreater mobility during election times 
compared to leaders of other political 
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parties would not justify the striking 
down of that memorandum. (Para 17) 
It would be wrong to equate the 


privileges allowed to the Prime Minister 
in the public interest with allowances 
as contemplated by the Salaries and Al- 
lowances of Ministers Act, 1952. 
(Para 19) 
The Prime Minister in view of tke 
importance and the nature of duties of 
her office constitutes a class by herself. 
The impugned classification is founded 
upon an intelligible differentia and has a 
rational relation to the object sought to 
be achieved. The object of the impugn- 
ed Order obviously is to ensure personal 
safety of the Prime Minister and to en- 
able her to deal with the official busi- 
ness with due despatch and necessary 
promptitude so that the interests of the 
nation may not suffer. Attack on the 
impugned order on the ground of its be- 
ing violative of Article 14 of the Consti- 
tution must, therefore, fail. (Para 23) 


The Memorandum does not violaie 
Art, 266 (3) as the necessary provisions 
in this respect have been made in ilie 
appropriation bills introduced in and 
passed by Parliament. (Para 24) 


Index Note:— (B) Constitution of 
India, Arts. 226 and 227 — Wrii jurisdic- 
tion of High Courts — When can be in- 
voked. 


The High Court can interfere in a 
writ petition only if there is an infractica 
of law. If no such infraction is proved, 
the creation or existence of a situation, 
which cannot be considered to be ideal, 
would not justify the invocation of the 
writ jurisdiction of the High Court. 

(Para i8) 

Index Note:— (C) Constitution of 
India, Art. 226 — Challenge to statutory 
provision under Art, 14 — Ailegations in 
petition. (X-Ref :— Art. 14). 


2 Delhi [Prs. 1-2] 


When a citizen wants to challenge 
the validity of any statute or other pro- 
vision on the ground that it contravenes 
Article 14, specific, clear and unambigu- 
ous allegations must be made in that be- 
half. AIR 1964 SC 1781, Rel. on. (Para 20) 


Index Note:— (D) Constitution of 
India, Art. 226 — High Court in writ 
proceeding cannot compel political par- 
ties to agree to a mutual arrangement 
for broadcasting their programmes and 
policies — Nor is the Election Commis- 
sion empowered to enfe-ce or imnrose its 
decision on them regarding broadcasting 
facilities in absence of agreement be- 
tween them, (Para 31) 

Index Note:— (€) Constitution of 
India, Art. 226 — Powers of High Court. 

A petition under Art. 226 should be 
decided on the material on the record 
and the High Court in these proceedings 
should not embark upon a roving en- 
guiry to find out if there has been any 
violation of Article 14. (Para 22) 
Cases Referred: Chronological] Paras 


AIR 1964 SC 1781 = 1964-7 SCR 

456. V. S. Rice and Oil Miils v. 

State of Andhra Pradesh 20 
AIR 1958 SC 5388 = 1959 SCR 279. 

Ram Krishna Dalmia v. Justice 

S. R, Tendolkar 23 


K. C. Sharma with J. K. Jain and 
K. L. Rathee. for Petitioner; Niren De, 
Attorney General with O. P., Malhotra, 
Sr. Central Govt. Counsel, and R. M. 
Mehta, R. H. Dhebar, A. B. Saharya, (for 
Nos. 1 to 4), B. N. Kirpal. (for No. 5). 
C. K. Daphtary Sr. Advocate. with J. B. 
Dadachanji Sr. Advocate, R. Punjwani 
and Ravinder Narain, (for No. 6) and 
K. L. Misra Sr. Advocate with Naunit 


Lal. V. P. Nanda, T. N. Sethi, Bawa 
Shiv Charan Singh and Janak Raj, (for 
No. 7) A. P. Misra, R. K. Shukla. for 
Respondents. 

H. R. KHANNA, C. J:— In this 


petition under Articles 226 and 227 of 
the Constitution of India, Shri Prakash 
Vir Shastri and four others have prayed 
for the following reliefs against the 
Union of India and six others:— 


“(i) That an appropriate Writ, Order 
or Direction in the nature of Mandamus, 
Prohibition or Certiorari or in such other 
form as this Hon’ble Court may deem fit 
and proper for the enforcement of the 
fundamental rights of the petitioners and 
for preventing the Respondents fiom 
using or allowing the use of the Gov- 
ernment machinery for the purposes of 
furtherance of the prospects of the candi- 
dates of the ruling party. be issued. 


(ii) That the Respondents be restrain- 
ed from using or permitting the use of 
the Government aircrafts. cars. jesps Ly 
the leaders of the ruling party except 
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when they go on tours exclusively 
official purposes. 


(iii) That a further direction may be 
issued that during the pendency of the 
writ petition. no public meetings shali be 
organised at public expense and if in 
the public interest any such public meet- 
ing is essential, then the same shati not 
be permitted to be used for any politi- 
cal or election speech. 


(iv) That a further direction mav be 
issued that no Government personnel 
will be made available to the leaders of 
the ruling party on their election tours 
except when they go on tour exclusive- 
ly for a public purpose. 

(v) That a further direction may be 
issued to the Respondents that the Direc- 
torate of Audio-Visual Publicity shouid 
not publish and/or distribute any publi- 
city material during the election pericd. 


(vi) That a further direction may be 
issued that the All India Radio and Tele- 
vision should not carry on propaganda in 
favour of the ruling party while ignor- 
ing other political parties and that equal 
time should be allotted to all political 
parties for projecting their policies 
before the masses as has been proposed 
by the Election Commission of India. 

(vii That such other apprepriate 
order or direction may be issued as may 
be deemed fit and proper by this Hon’- 
ble Ccurt in the circumstances of 
this case. 

(vii?) That the cost of this petition be 
awardec in favour of the petitioners.” 


2. According to the 


{sr 


petitioners, 


they are the office-bearers of the Buar- 


tiya Kranti Dal, Bhartiya Jan . Sangh, 
Swatantra Party of India, the Samyukta 
Socialist Party of India and the Indian 
National Congress, which are all politi- 
cal parties having been recognised, as 
National Parties by the Election Commis- 
Sion of India and are deeply interested in 
the enforcement of fundamental rights 
of all the candidates as well as the elec- 
torate af the country. The petitioners 
heave filed the present petition in their 
capacity as the office-bearers of the poli- 
tical parties and in their individual capa- 
cities. The five petitioners, as given in the 
petition are as under*— 


"1. Shri Prakash Vir Shastri, former 
Member Parliament. General Secretary 
Bhartiya Kranti Dal, 1 Canning Lane 
New Delhi, 

2. Shri Sunder Singh Bhandari, 
Member Parliament, General Secretary, 
Bhartiya Jan Sangh, New Delhi. 

3. Shri Daya Bhai Patei, Member 
Parliament, Leader of the ‘Swaiantra 
Party in the Rajya Sabha. New Deini. 

4. Shri S. Venkataram. Joint Seere- 
tary, Samyukta Socialist Party. 16. 


1974 


Vithal Bhaj Patel House, Rafi Marg, New 
Delhi. 

5, Shri S. D. Misra, Member Parlia- 
ment, General Secretary. Al] India Con- 
gress Committee of the Indian National 
Congress, 7, Jantar Mantar Road. New 
Delhi.” 

The following have been impleaded as 
respondents:— 

“I. Union of India, through the 
Cabinet Secretary, Government of India. 
New Delhi. 

2. Government of India in the 
Ministry of -Home Affairs, through the 
Home Secretary, Government of India, 
New Delhi 

3. Government of India in the 
Ministry of Defence, through the Defer <e 


Screctary, Government of India, New 
Delhi. 
4. Government of India in the 


Ministry of Information & Broadeas‘i1¢, 
through the Secretary, Ministry of In- 
foimation & Broadcasting, New Delhi. 


5. The Election Commission of India, 
through the Secretary, Election Commis- 
Sion of India. Talkatora Road, New 
Delhi. 

6. Smt. Indira Gandhi, former Mem- 
ber of the Lok Sabha and Leader of the 
Political Party presided over by Shri 
Jagjivan Ram, 1. Safdarjung Road. New 
Delhi. 

7. Shri Jagjivan Ram, President of 
the Political Party having its office ai 
9, Ashok Road, New Delhi.” 

3. The case of the petitioners is 
that respondents 6 and 7 are the leaders 
of the political party which is the Rul- 
ing Party at the centre. After the general 
elections of 1967, Shrimati Indira Gandhi, 
respondent No. 6, became the Prime 
Minister of India as she was elected the 
leader of the Congress Party in Parlia- 
ment, which party had an absolute majo- 
rity in the Lok Sobha. In October, 1969. 
it is stated, respondent No. 6 was expelled 
from the Indian National Congress, and 
the Congress Party in the Parliament 
was called upon by that party tc elect a 
new leader. Respondent No. 6 was able 
to establish a party of her own and though 
she could not have an absolute majority, 
she was able to muster the support of 
certain other political parties, like the 
Communist Party of India, the Muslim 
League, the Akali Daj and the Dravida 
Munetra Kazam and thus she continucd 
to be the Prime Minister cf India. She 
was able to carry on the Government till 
December, 1970. Although the general 
elections were normally due in 1972. res- 
pondent No. 6 with an ulterior purpose 
advised the President to dissolve the Lok 
Sabha. At the time the Lok Sabha was 
dissolved, respondent No. 6 took the stand 
that she wanted the mandate of the 
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people in fulfilling her policies which she 
was not being allowed to dio. As, accord- 
ing to the petiticners. the Ruling Party 
and the opposition parties for tne first 
time after the enforcement of the Con- 
stitution had’ evenly balanced strength 
in the last Lok Sabha, the ensuing mid- 
term poll has become hotly contested. In 
the above surcharged atmospnere the 
petitioners assert, it has become very im- 
portant that the State or the Government 
isnot allowed to useits machinery for the 
benefit of any political party and what- 
ever facilities are provided by the State 
or the Government machinery to Ruling 
Party, should be provided on the same 
terms and conditions to the other politi- 
cal parties. 

4, Further according to the peti- 
tioners, respondents 6 and 7 as also other 
Ministers in their Government and the 
members belonging to the Rulirg Party 
are using the Government machinery for 
the purposes of furthering the pr--pects 
of their party candidates inter alia, in 
the following manner:— 


a) Government aircrafts are being 
made available to the above-mentioned 
persons on a nominal payment which, if 
calculated properly, does not come even 
to less than 1% of the actual cost in- 
curred by the Government in providing 
that facility. 

_b) Government cars and jeeps are 
being provided to the aforesaid persons 
while they are proceeding on election 
campaign in favour of their party. 


c) Meetings at heavy public expense 
are arranged by the Governmert or 
Government controlled bodies, ostensibly 
for official purposes, but the timings and 
frequency of which in proximity with the 
elections and the political speeches made 
by these persons at such meetings, leave 
no room for doubt that official public 
meetings are nothing but a cloak for 
misuse of the official machinery an“ pub- 
lic funds for furthering their interests 
and those of their party candidates. 

d) Government personnel are being 
provided to the abovementioned person: 
at the cost of public exchequer when they 
are proceeding on election campaign for 
their party candidates. 

e) The All India Radio and Television 
which are government agencies for publi- 
city, are actively carrying on propaganda 
in favour of the Ruling Party while 
ignoring other political parties. 


i) The Directorate of Audio-Visual 
Publicity is publishing large number of 
brochures, pamphlets, booklets, posters 
etc., at Government expense, ostensibly 
for the purposes of publishing Govern- 
ment policies, but in fact making 
propaganda in favour of the Ruling Party 
and with. the object of building the 
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image of Shrimati Inctira 
iInaividual National Leaden,” 


5. The petitioners have 
some details jin support of the above 
allegations. It is also stated that the 
Election Commission made a proposal on 
December 7, 1970 to all the political par- 
ties that some formula should be arrived 
at by which time should be aliotted to 
the various political parties for prcject- 
ing their policies to the masses through 
the media of the All India Radio While 
practically all the politica] parties agreed 
generally with the suggestion of the Elec- 
tion Commission, the Ruling Party put 
obstacles in allotting equal time to all 
political parties on the All India Radio. 
The effect of that was that the political 
parties which were opposed to the Ruling 
Party could not get the advantage of 
publicity through the All India Radio. 


Gandhi as an 


given 


6. Protests against the above acts 
of the respondents, it is stated, were made 
by leaders of practically all the parties 
from time to time. When theze was no 
proper response, the leaders of various 
parties sent a memorandum to the 
Government of India through the Secre- 
tary to the Ministry of Home Affairs. It 
was demanded in that memorandum that 
in the interest of purity of elections, 
fairness and in keeping with the Constitu- 
tion, the Government machinery should 
not be made available to the Ruling 
Party in any manner for the purpose of 
furtherance of the prospects of that party. 
It was further claimed thal if the 
Government was of the view that it could 
be done legitimately, in that case the 
other political parties should also be given 
equal opportunity in fighting the elec- 
tions and the Government should provide 
the same facilities on the same terms to 
the leaders of the opposition parties as 
were being provided to the leaders of the 
Ruling Party. The Secretary to the 
Government of India, Ministry of Home 
Affairs in his reply dated January 30, 1971 
stated that the Government did not permit 
the use of its machinery by political 
parties including the Ruling Party for 
election purposes, and as such the ques- 
tion of discrimination did not arise. The 
use of Air Force Planes by the Prime 
Minister, according to that reply. was 
not a new facility and the same had been 
extended to the incumbent of this office 
since the First General Election in 1952. 
The facility, it was stated, was made 
available to the incumbent of the office 
of Prime Minister and not as leader of 
the Ruling Party. The facilities to the 
Prime Minister and other Ministers were 
also stated to be in public intercst inas- 
much as they were required to continue 
to deal with official work even when they 
were on tours. The publicity media of the 
Government, it was added, were being 
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used only in a normal way and not in 
favour of any political party including the 
Ruling Party. The petitioners have con- 
troverted the stand taken by ihe Secre- 
tary, Ministry of Home Affairs. and have 
Stated that the practice of the use cf 
Air Force planes by the Prime Minister 
cannot get the approval of law unless the 
lavy permits it. In the garb of providing 
facilities in public interest, the Govern- 
ment, according to the petitioners. can- 
not be permitted to put the Ruling Party 
in an obvious advantage against the other 
parties in the election. The Government 
of India, the petitioners ciaim, by allow- 
ing the use of Government machinery to 
the leaders of Ruling Party and by deny- 
ing the use of that machinery to the 
leaders of the other political parties, is 
violating the concept of equality before 
law as enshrined in Article 14 of the 
Constitution, The above act of the 
Government is also stated to affect pre- 
judicially the purity of elections. 


T. At the time the petition was 
admitted, the case was ordered to be 
heard by a Full Bench. 


8. The petitioners in support of 
the petition have filed the affidavit of 
Shri S. D. Misra petitioner. The petition 
has been resisted by the respondents, On 
behalf of respondents 1 to 3. Sari K. R. 
Prabhu, Joint Secretary, Ministry of 
Home Affairs, has filed his affiaavit. Shri 
Prabhu thas also relied upon the affidavits 
of Shri Ram Narain, Secretary. Haryana 
State Electricity Board and Shri R. §&. 
Mehra, Superintending Engineer. Loharu 
Canal Circle, Rohtak, which have been 
filed along with Shri Prabhu's affidavit. 
Shri K. L. Sharma, Joint Director. News 
Services Division, All India Radio, Shri 
N. L. Chawla, Director Telephone Centre, 
All India Radio, and Shri Henry Joseph 
D‘Penha, Director of Advertising and 
Visual Publicity, Ministry of {nforma- 
tion and Broadcasting, have filed affidavits 
on behalf of respondent No. 4. Affidavit 
on behalf of respondent No. 5 has been 
filed by Shri A, N. Sen, Secretary, 
Election Commission of India. Shri Uma 
Shanker Dixit, General Secretary, All 
India Congress Committee, has filed af- 
fidavit on behalf of respendent No. 7. In 
rejoinder, the petitioners have tiled af- 
fidavit. of Shri Venkatram, Joint Secre- 
tary, Samyukta Socialist Party. 


3. We have heard Mr, K. C. 
Sharma on behalf of the petitioners, the 
Attorney General on behalf of 
respondents 1 to 4. Mr. Kirpal on he- 
half of respondent No. 5. Mr. Daphtar 
on behalf of respondent No. 6 and Mr. 
Misra on behalf of respondent No. 7. So 
far as the allegation of the petitioners 
that respondent No. 6 was expelled from 
the Indian National Congress is concern- 
ed Shri Uma Shanker Dixit has stated in 
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his affidavit that the alleged expulsion 
was illegal and unconstitutional, and the 
same is the subject matter of a suit now 
pending in this Court. Shri Dixit has 
also denied that respondent No. 6 
established any political party of her 
own. According to him, respondent No. 6, 
after the split in the Congress Party. con- 
tinues to be the leader of that party, and 
the other political parties supported res- 
pondent No. 6 as Prime ister in the 
Lok Sabha whenever they chose to do so. 


10. It is the common case of the 
parties that a split took place in the Indian 
Nationa] Congress, and Mr. Sharma, on 
behalf of the petitioners, has frankly stat- 
ed that this Court in this writ petition 1s 
not concerned with the events connected 
with the split in the Indian National 
Congress and thus need not express any 
opinion in the matter. It is also obvious 
that in the context of the relief sought by 
the petitioners in this petition, this Court 
is not concerned with the cosiderations 
which weighed with respondent No. 6 in 
recommending the dissolution of Lok 
Sabha. Mr, Sharma has rightly conceded 
this and has not addressed any arguments 
on that score, 


11. The first contention advanced 
on behalf of the petitioners relates to the 
use of Government aircrafts by Shrimati 
Indira Gandhi, respondent No. 6, for 
election purposes. So far as Shri Jagiivan 
Ram. respondent No. 7 is concerned, the 
affidavit of Shri Dixit is to the effect that 
respondent No. 7 has never used Air Force 
aircrafts for Congress party work. The 
other Central Ministers cannot use such 
aircrafts for non-official purposes. There 
is also no material on the record to show 
that apart from the Prime Minister the 
other Ministers have been allowed to use 
Government aircrafts for election pur- 
poses. 


12. As regards the use of JAF air- 
erafts by the Prime Minister, the affidavit 
of Shri Prabhu shows that a Committee 
under the Chairmanship of Shri N. R. 
Pillai, the then Cabinet Secretary, was 
appointed by the Government of India in 
July, 1951, to consider the question as to 
whether there was need for special air- 
craft to transport Very Important Per- 
sons, and, if so, who should be entitled to 
travel by such aircraft and on what terms 
and conditions. Prior to the appointment 
of that Committee there were regula- 
tions governing travels of VIPs by IAF 
aircraft. The Pillai Committee felt that 
apart from historical reasons which | led 
the IAF to maintain a special VIP Flight, 
there was need for separate aircraft for 
the use of VIPs and that such need must 
be recognised in this country as it has 
been in others, Under the then existing 
regulations, the persons entitled to use 
the IAF VIP aircraft were the President 
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the Prime Minister, the Defencé' Minister, 
the Deputy Minister of Defence. and .the. 
Commanders-in-Chief of the ‘three Ser- x 
vices, In its interim report ‘submitted> 


on October 17, 1951, the Committee Tee 
7, 


d 
` 
` 
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commended the use of IAF airera 

inter alia, the President and the Prime 
Minister. On October 20, 1951, a Press 
Note was issued by the Government of 
India regarding the use of IAF aircrafts 
by the Prime Minister. It was stated, 
during the course of the Press Note® 


“The Prime Minister, in his capacity 

as the leader of his political party, has 
recently had, and will in future continue 
to have, occasion to undertake journeys 
by air for other than official purposes. 
The nature of the journey on such occa- 
sions is different from normal official 
tours, but the Prime Minister cannot on 
this account divest himself, for the period 
of the journey. of his position and res- 
ponsibilities as head of the Government. 
The business of the Government never 
comes to a standstill. and the Prime 
Minister is never off duty. Whatever the 
character of the journey performed by 
him, the need for eliminating delays in 
travel, for providing facilities. for ‘the 
transaction of official business during the 
journey and for making suitable security 
arrangements remains unchanged. It is, 
therefore, considered advisable that. even 
for journeys by air ior other than offi- 
cial purposes, the Prime Minister should 
as far as possible, travel by IAF air- 
craft.” 
The Pillai Committee submitted its final 
report on May 20, 1953, incorporating, 
inter alia, the recommendations contain- 
ed in the interim report. Pursuant to 
the said interim report, the Government 
of India issued an cffice memorandum 
dated December 3, 1951, regarding the 
use of IAF aircrafts by, inter alia, the 
Prime Minister. After the submission of 
the final report by the Pillai Committee, 
the Government of India in the Ministry 
of Defence, issued office mernoranda 
from time to time regarding the use of 
IAF aircrafts by the Prime Minister and 
others. The latest office memorandum 
incorporating the orders of the President 
was issued on August 17, 1968. A summ- 
ary of the present position regarding 
the use of JAF aircraft by the Prime 
Minister, as would appear from the affi- 
davit of Shri Prabhu, is as under:— 


(a) IAF aircraft is to be used on 
official duty only. In the case of the 
Prime Minister it is necessary that, even 
on occasions when he/she has to under- 
take journeys mainly for reasons other 
than official duty.. he/she should be able 
to travel by IAF aircraft for the due 
performance of ‘hissher duties as the 
head of the Government as well as for 
reasons of security), 
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(b) The Prime Minister has full dis- 
cretion to take any passengers aS con- 
Sidered necessary by the Prime Minister 
for the purpose of the Prime Minister's 
journey. 


(ec) The Prime Minister is entitled 
to take with the Prime Minister the 
Prime Ministers personal staff in the 
IAF aircraft by which the Prime Mini- 
Ster travels. 


(d) No charges are recoverable for 
the use of IAF aircraft by the Prime 
Minister when the Prime Minister travels 
on official duty. 


(ce) When the Prime Minister travels 
otherwise than on official duty, the Prime 
Minister will pay the Prime Minister's 
ewn fare, and the fares of the members 
of the Prime Ministers party in the IAF 
aircraft, other than the official personnel 
entitled to draw travelling allowance, 
are recoverable from such members of 
the party. The fares payable will be 
calculated at commercial rates if the 
destination is linked by regular commer- 
cial air service and in other cases at the 
rate of 33 Paise per statute mile for each 
passenger. The said rate was fixed after 
taking into consideration commercial 
passenger fares. So far as the Defence 
Minister is concerned, he is entitled to 
the use of TAF aircraft for official pur- 
poses only, 


13. Shri Prabhu Aas further 
stated in the course of his affidavit that 
the position and responsibility of the 
Prime Minister are such that the business 
of the Government of India cannot be 
earried on unless delays in the Prime 
Minister’s travels are eliminated and faci- 
lities are provided for the transaction of 
official business during her journeys 
from the capital. This has been made 
possible by allowing the Prime Minister 
the use of IAF aircraft in her journeys. 
The security of the person cf the Prime 
Minister also makes it essential that she 
should use the IAF aircraft. Respondent 
No. 6 according to the affidavit of Shri 
Prabhu, has been using the Government 
aircraft in accordance with the office 
memorandum dated August 17, 1968. The 
Press correspondents accompanying the 
Prime Minister on her unofficial tours 
have also to pay their own fares at the 
rates prescribed in the aforesaid memo- 
randum., z 


14. Questions about the use of 
Government aeroplanes for election pur- 
poses by Pandit Jawahar Lal Nehru. who, 
besides being the Prime Minister. held 
the office of the Congress President. were 
asked in Parliament on Februarv 6. 1952. 
The Prime Minister then stated in reply 
to the questions that travel in the JAF 
aircraft was a simpler and less expensive 
method of travel for him. Travelling 
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by other means involved a number oi 
difficulties under the existing rules. The 
Prime Minister further stated that an 
official Committee had bean appointed 
to consider the question and the Comp- 
troller & Auditor-General of India had 
3een consulted before a decision was 
taken. A Press Note dated October 20, 
1951. was thereafter issued, It was also 
added that if the Prime Minister were to 
travel in commercial planes the actual 
arrangement to be made in such planes 
at the time of his arrival would make 
lt more expensive, 


15. We have given the matter our 
consideration and are of the opinion that 
the relevant orders and directions about 
the use of IAF aircraft by the Prime 
Minister for non-official includinz elec- 
tion purposes cannot be held to be un- 
reasonable. A person, who holds the 
office of Prime Minister. has a dual capa- 
city. He is the head of the Governmen! 
and at the same time is the leader cf a 
political party. When that person goes 
out for purposes of the political party in 
connection with the election he does not 
cease to be a Prime Minister and dces 
no get divested of his power and res- 
ponsibility to dea] with the administra- 
tive matters. The business of the Gov- 
ernment does not come to a standstill and 
the Prime Minister . continues to func- 
tion as head of the Goverrment during 
suck tours, For the effective discharge 
cf his duties, it is essential in public 
interest that the delays in his travel be 
eliminated and suitable arrangements be 
made, for the personal security of the 
Prime Minister. These considerations 
would hold equally good whether the 
Prime Minister goes out on tour for 
official business or for non-official party 
work. The provision about the use of} 
Government aircraft by the Prime Mini- 
ster is not to be considered as bestowing aj 
personal favour upon the holder of that 
cffice. It is conceived primarily in pub- 
lic and national interests. As things 
are in the present case. we find that the 
affidavit of Shri Prabhu shows that re- 
spondent No. 6, whenever she is away 
from Delhi, has to be contacted practi- 
cally everyday and has to transact offi- 
cial business on the spot wherever she 
may be with the assistance of the offi- 
cials who accompany her. The affidavit 
further shows that during the period 
from January 13, 1971 to February 4, 
1971. the Prime Minister had to be con- 
tacted from the Secretariat in Delhi 
everyday and sometimes more than once 
in a day in connection with the official 
worx, and the official papers were sent 
to her everyday to be dealt with by 
hen, 


16. We are not impressed by the 
argument advanced on behalf of the 


1974 


petitioners that if the Prime Minister 
were to use other means of transport, 
the cost would be less. The reply of 
Pandit Nehru in answer to questions in 
the Lok Sabha of February 6. 1952, 
shows that if the Prime Minister were 
to travel in commercial planes the ac- 
tual arrangements to be made in such 
planes would make the travel much more 
expensive. It is also obvious that if the 
Prime Minister were to travel by road 
to distant places, the security arrange- 
ments, which would have to be made all 
through the route, would put much 
greater burden on the public exchequer. 


17. It is no doubt true that the 
person holding the office of the Prime 
Minister because of the use of aeroplane 
and helicopter gets an advantage of 
greater mobility for doing party work 
during elections compared to the lea- 
ders of the other political parties, but 
this, in the mature of things, cannot be 
helped. Every classification in the ulti- 
mate analysis has the effect of putting 
those who fall within that classifi- 
cation in more and sometimes less ad- 
vantageous position compared to others 
who do not fall within that classifica- 
tion. but as long as that classification is 
reasonable and does not infringe Article 
14 of the Constitution, it cannot be 
struck down. If the impugned memo- 
randum about the use of IAF aircraft by 
the Prime Minister for non-official pur- 
poses is held to be in public interest, the 
fact that the Prime Minister gets the 
advantage of greater mobility during 
election times compared to leaders of 
other political parties would not justify 
the striking down of that memorandum. 
The privilege of travelling in IAF air- 
crafts conferred upon the Prime Minister 
for non-official work cannot be taken 
away during the election period because 
the privilege is essentially conferred in 
public interest. The business of the 
Government continues and does not 
come to a standstill even in electiion days 
and the reasons which led to the crea- 
tion of that privilege do not cease to 
be valid during the election days. It 
would also be not reasonable to expect 
that the Prime Minister in spite of be- 
ing the leader of the political party 
should eschew election tours simply be- 
cause such tours would necessitate the 
use of [AF aircrafts. 


18. Shri Sharma also submits that 
. situation wherein the leader of the 
ruling party has the advantage of great- 
er mobility during election times 
cannot be considered to be ideal. This 
may be so, but this Court. in our opi- 
nion, can interfere in a writ petition only 
if there is an infraction of law If no 
such infraction is proved. the creation or 
existence of a situation. which cannot be 
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considered to be ideal, would not justify 
the invocation of the writ jurisdiction of 
this Court. 


19. Mr. Sharma has referred to 
clause (6) of Article 75 of the Constitu- 
tion according to which the salaries and 
allowances of Ministers shall be such as 
Parliament may from time to time by 
law determine and, until Parliament so 
determines. shall be as specified in the 
second Schedule. The Salaries and Al- 
lowances of Ministers Act, 1952 (Act 58 
of 1952) was thereafter enacted by Par- 
liament. According to Section 6 of that 
Act. a Minister shall he entitled to 
travelling and daily allowances in 
respect of the tours undertaken by him in 
the discharge of his official duties whe- 
ther by sea, land or air. It is also pro- 
vided that any travelling allowance 
under that section may be paid in cash 
or free official transport provided in 
lieu thereof. The Minister's (Allowances, 
Medical Treatment and Other Privileges) 
Rules, 1957, have been framed under 
the above mentioned Act. According to 
Rule 2 (vii) of those Rules. “travelling 
allowance” means an allowance granted 
to a Minister to cover the expenses 
which he incurs in travelling in the 
interests of the public service as against 


travelling in personal interest or for 
private purpose, such as journeys for 


rest or recoupment of health or for at- 
tending party meetings or for election 
campaign. It is urged by Mr. Sharma 
that the above-mentioned provisions 
forbid the grant of any allowance tẹ a 
Minister for journey undertaken for 
eleciion campaign and as such the Prime 
Minister is not entitled to use IAF air- 
craft. The order incorporated in the 
office memorandum dated 17-8-1968, is 
according to Mr. Sharma, in conflict with 
the Salaries and Allowances of Ministers 
Act and the Rules framed thereunder. 
There is in our opinion, no force in the 
above contention. Travelling allowance 
is paid toa Minister essentially to 
reimburse him for the expenses incurred 
by him in travelling for the discharge of 
his official duties. The Prime Minister 
plainly does not receive any travelling 
allowance because of the journeys under- 
taken by her for election purposes. The 
use of Government aircraft by the Prime 
Minister can also be not considered to 
be an allowance granted to the Prime 
Minister. As stated above, the provi- 
ston about the use of the Government 
aircraft by the Prime Minister for her 
non-official tours has been made in 
public interest. It would be wrong to 
equate the privileges allowed to the 
Prime Minister in the public interest 
with allowances as contemplated by the 
Salaries and Allowances of Ministers Act, 
1952. The aforesaid Act, as is made 
manifest ‘by its different provisions, 
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deals with salaries and 
Ministers. sumptuary, travelling and 
daily allowances admissible to them, 
their medical treatment and the advances 
to them for purchase of motor cars. 


20. Argument has been advanced 
that the facility of allowing other per- 
sons of the Prime Minister’s choice as 
well as the Press Correspondents to 
travel in the same aircraft as the Prime 
Minister is liable to be abused and ex- 
pioited for party ends. In this respect, 
we find that according to the relevant 
orders and instructions such other per- 
sons travelling with g Prime Minister on 
non-official tour have to pay at the 
prescribed rate. No particulars have 
‘been given and there is no material on 
the record to show that the provision 
in this respect has been misused and as 
such violates Article 14. It is well-es- 
tablished that when a citizen wants to 
challenge the validity of any statute or 
other provision on the ground that it 
contravenes Article 14, specific, clear 
and unambiguous allegations must be 
made in that behalf. See in this connec- 
tion V. S. Rice and Oil Mills v. State of 
Andhra Pradesh ete.. AIR 1954 SC 1781. 


31. The rate at which ‘he Prime 
Minitter is charged for travelling in the 
IAF aircraft for non-official work ‘has 
also been assailed by Mr. Sharma as be- 
ing too low. The material on the re- 
cord. however, is too scanty to enable 
this Court to express any opinion about 
the propriety of the rates. It is also 
difficult to accede to the contention of 
Mr. Sharma that the relevant memoran- 
dum should be struck down because the 
Prime Minister is not made to pay the 
actual cost incurred by the Government 
in providing the aircraft to the Prime 
Minister. The underlying assumption of 
this argument is that the use of the air- 
craft is for the personal benefit of the 

rime Minister and notin public interest. 
As would appear from the above, this 
assumption is not correct. 


22. Argument has also been ad- 
vanced on behalf of the petitioners that 
respondent No. 6 under the garb of of- 
ficial tours attends to election work of 
her party. The petitioners along with the 
petition filed Annexure ‘A’ relating to 
13 visits of the Prime Minister to diffe- 
rent places during the period from 
January 13, 1971 to February 4, 1971. In 
this connection we find that the affidavit 
of Shri Prabhu shows that only two 
out of those tours were for official work, 
while the others were for non-official 
purposes. One of the official visits was 
to Haryana in connection with the 
Loharu Lift Irrigation Project and the 
other was to Simla in connection with 
the inauguration of the new State of 


residence of 
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Eimachal Pradesh. The affidavit further 
shows that the invitations for these two 
visits were extended to the Prime Minis- 
ter before the dissolution of Lok Sabha. 
As such, it cannot be said that these two 
visits were undertaken for furthering 
the election prospects of the party of 
the Prime Minister. 


23. The argument that the im- 
pugned memorandum regarding the use 
of aircraft by the Prime Minister for 
non-official purposesis violative of Arti- 
cle 14 of the Constitution, in our opinion, 
is not well founded. It is well-established 
that while Article 14 forbids class legisla- 
tion, it does not forbid reasonable classi- 
fication. In order, however, to pass the 
test of permissible classification two con- 
ditions must be fulfilled, namely (i) tha 
the classification must be founded on al 
intelligible differentia which distingui- 
shes persons or things that are group- 
ed together from others left out of the 
group, and (ii) that the differentia 









may be founded on different bases, 
namely, geographical, or according to 
objects or occupations or the like. What 
is necessary is that there must be a 
nexus between the basis of classifica- 
tion and the object of the provision un- 
der consideration. It also cannot 
be disputed that a law may be 
constitutional even though it ræ- 
lates to a single individual if, on 
acccunt of some special circumstances 
or reasons applicable to him and not ap- 
licable to others, that single individual 
may be treated as a class by himself. 
(See Ram Krishna Dalmia v. Justice 
S. R. Tendolkar, 1959 SCR 279 = AIR 
1958 SC 538). In the light of the above 
principles, we are of the opinion that 
the Prime Minister in view of the im- 
portance and the nature of duties of her 
office constitutes a class by herself. The 
impugned classification is 
an intelligible differentia 
rational relation to the object sought to 
be achieved, The object of the impugn- 












with due despatch and necessary pro- 
mptitude so that the interests of the 
nation may not suffer. Attack on the im 
pugned order on the ground of its be- 
ing violative of Article 14 of the Con- 
stitution must, therefore. fail. 


24. It has also been argued on 
behalf of the petitioners that no moneys 
out of the public exchequer can be spent 
for the aircrafts used by the Prime 
Minister except in accordance with law. 
Reference in this context’ is made to 
elause (3) of Article 266 of the Constitu- 
tion according to which no moneys ouf 
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of the Consolidated Fund of India or the 
Consolidated Fund of a State shall be 
appropriated except in accordance with 
law and for the purposes and in the 
manner provided in the Constitution. 
The above stand has been controverted 
by Shri Prabhu in his affidavit and he 
has denied any violation of Article 266. 
‘At the hearing the learned Attorney 
General submits that necessary provi- 
sions in this respect have been made in 
the Appropriation Bills introduced in and 
passed by Parliament, There can in our 
opinion be hardly any doubt that no ex- 
pense out of the public exchequer can 
be incurred unless it is covered by the 
Appropriation Act. 


25. The next argument of Mr. 
Sharma relates to the use of Govern- 
ment cars and jeeps by the Ministers of 
the Central Government. In respect of 
this allegation Shri Prabhu in his affidavit 
has stated that Government cars and 
jeeps are not being provided to any 
Minister of the Union for election pur- 
poses. So far as the use of Government of 
India cars by Ministers is concerned, the 
use of such vehicles by the Ministers is 
governed by the Staff Car Rules. Ac- 
cording to those Rules the Union Minis- 
ters are not required to pay any charges 
for the use of vehicles of the Govern- 
ment for official journeys, but for non- 

_ official journeys they have to pay at the 
rate of 50 paise per mile or 31 paise per 
kilometer for small cars and at the rate 
of 70 paise per mile or 44 paise per 
kilometer for cars of more than 18 horse 
power, Such charges are recoverable for 
distances covered by a staff car from the 
time it leaves office/garage tillit returns 
to the office/garage. No breach “f these 
Rules since December, 1970, it is stat- 
ed, thas come to the notice of the 
Government of India. Regarding the 
visits of the Prime Minister and other 
Union Ministers to the States, he 
arrangements for the facility of trans- 
port within the State are with the State 
Governments having regard to the res- 
ponsibility of the State Governments to 
ensure the safety of the Minister, mobi- 
lity for official work and law and order, 
particularly so far as the Prime Minister 
is concerned. No particulars of the use 
of the State-owned cars and jeeps by 
the Union Mimisters have been given and 
none of the State Governments which 
are alleged to have allowed the use of 
its cars and jeeps to Union Ministers has 
been impleaded as a party. We, there- 
fore. are of the opinion thar on the mate- 
rial on record and in the context of the 
above allegation, no such violation of 
Article 14 has been proved as may iustify 
the issuance of a writ. 


26. As regards the allegati.-n that 
meetings at public expense are arranged 
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by the Government or Government con- 
trolled bodies, ostensibly for official pur- 
poses, but in fact for the furtherance oof 
the election prospects of the candidates 
belonging to the Ruling Party, hardly any 
arguments have been addressed at the 
hearing. The matter relates to the State 
Governments and the bodies controlled 
by them, and as they have not been im- 
pleaded as parties it cannot be said whe- 
ther they incurred any public expense 
in connection with the election meet- 
ings of the Ruling Party. Reference was 
made to the visit of the Prime Minister 
to Haryana in connection with the in- 
auguration of Loharu Lift Irrigation 


Project on January 13, 1971. The affi- 
davits of Shri Ram Narain, Secretary, 
Haryana State Electricity Board, and 


Shri R. S. Mehra, Superintending Engi- 
neer, Loharu Canal Circle, show that 
the abovementioned visit of the Prime 
Minister related to the project costing 
crores of rupees as a result of which it 
is proposed to irrigate a chronically 
drought-affected area comprising more 
than three lacs of acres. It has been 
denied that any expenditure was incur- 
red by the Irrigation Department of 
Haryana for the meeting addressed by 
the Prime Minister. The only expendi- 
ture that was incurred was for provid- 
ing a stage for the rostrum at the in- 
auguration site and for seating arrange- 
ments etc. Helipads are also stated to 
have been constructed at nominal cost 
to facilitate the visit of the Prime 
Minister to the project site, Some wel- 
come gates at different points were also 
put up by the Electricity Board in the 
proximity of the local offices of the 
Board at nominal cost. On the material 
on the record it cannot be held that 
meetings at public expense were arranged 
by the State Governments or Govern- 
ment controlled bodies for furtherance 
of the election prospects of the candi- 
dates belonging to the Ruling Party. 


27. According to the affidavit ot 
Shri Prabhu, there are elaborate secret 
rules and instructions for the protection 
of the Prime Minister on tour and in 
travel. All such arrangements are part 
of the normal duties of the States Gov- 
ernments and such arrangements are 
made irrespective of the fact whether 
the Prime Minister visits any place on an 
official purpose or for non-official pur- 
pose. including elections. Since all the 
arrangements such as traffic control, con- 
struction of rostrums, lighting arrange- 
ments ete. are related directly to the 
maintenance of law and order and secu- 
rity of the Prime Minister, al] expendi- 
tures incurred in the movement of 
police, setting up of barricades and con- 
struction of rostrums are borne by the 
State Governments, However. taking into 
consideration the fact that some aspects 
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of these arrangements in respect of 
election meetings are relatable to the poli- 
tical party to which the Prime Minister 
may belong, it has been provided that 
the expenditure incurred on the public 
address system and Rs. 2,500/- or 25% 
of the cost of setting up of rostrums, 
whichever, is less, should be contributed 
by that political party. Instructions in 
this connection were issued by the Com- 
ptroller and Auditor General on 29th 
November, 1958. A circular was there- 
after issued on 12th January. 1959, by 
the Government of India to all the State 
Governments. There is no material on 
the record to show that the instructions 
in this respect have not been carried 
out. 


28. No arguments have been ad- 
dressed in support of the allega- 
tion that Government personnel are be- 
ing provided to the Ministers at the cost 
of public exchequer whenever they pro- 
ceed on election compaign for their 
party candidates. According to the affi- 
davit of Shri Prabhu, no Government 
personnel is being provided to any Mini- 
ster for an election work and no Govern- 
ment personne] has been used for that 
purpose, The Government employees. it 
has been pointed out, are prohibited 
from taking part in politics. Any breach, 
of this salutary provision is made 
punishable under the Centra] Civil Ser- 


vices (Conduct) Rules. It would also ap- . 


pear from the affidavit of Shri Prabhu 
that it is essential for the conduct of 
official business of the Government of 
India that necessary officials should ac- 
company the Prime Minister and the 
Ministers of the Union as otherwise the 
work of the Government would come to 
a stand-still. It therefore, cannot be 
said on the material on record that there 
has been violation of the concept of 
equality enshrined in the Article 14 of 
the Constitution of utilisation of the ser- 
vice of the Government personne] for 
furtherance of the election prospects of 
the candidate of the Ruling Party. 


29. The next allegation relates to 
the use of the All India Radio and Tele- 
vision for carrying on propaganda in 
favour of the Ruling Party. In this con- 
text we find that according to the affi- 
davit of Shri K. L. Sharma, Joint Direc- 
tor, News Services Division of All India 
Radio, the following norms are followed 
for selection of news for broadcast on 
All India Radio:— 

(i) Judging every story strictly on 
the basis of its news value; 

(ii) Ensuring the highest standard of 
accuracy and good taste in news report- 


ing; 

(ii) Treating news factually, ob- 
jectively and analytically, but not sensa- 
tionally; 
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which might 


(iv) Avoiding methods of news 
porting and treatment 
create alarm and panic. 


_{v)_ Projecting national and inter- 
Sanana ideals for which the country 
Stands; 


(vi) Reporting news aimed at ensur- 
ing territorial integrity, national integra- 
fion, secularism, norms of public decency, 
maintenance of public order and up- 
holding the dignity and prestige of Par- 
liament and Legislatures and the Judi- 
ciary; 


(vii) Noticing national 
in different fields; 


(viii) Keeping 
slanderous news: 


(ix) Keeping out sex and crime 
stories unless they are of wide public 
interest; 


(x) Applying the highest standards 
of objectivity in reporting political 
controversies in order to give a balanced 
coverage by avoiding the use of slanted 
or coloured versions; 


(xi) Ensuring that the susceptibili- 
ties of a religion, a nation or a govern- 
ment are not offended: 


(xii) Avoiding presentation of news 
in a manner that would encourage sub- 
versive activities against a government 
established by law: 


(xiii) Keeping out gambling or simi- 
lar information which might tend to 
cause listeners to gamble on the outcome 
of an event; and 


(xiv) Avoiding, advertising, advanc- 

mg or promoting interests of an indivi- 

business or trade by referring to 

its name or otherwise unless the name is 
essential to the story.” 


No serious objection has been raised to 
the abovementioned principles on behalf 
of the petitioners, but it is urged that 
despite those principles, the All India 
Radio gives a slant in the presentation of 
news in favour of the Ruling Party. No 
particulars of any specific news item 
have been given in this respect and in 
our opinion it would be outside the scope 
of a writ petition to call for the diffe- 
rent news bulletins of the All India 
Radio, scrutinise them and find out whe- 
ther there has been any deviation from 
the principles enunciated above. Indeed 
Mr, Sharma, the learned counse] for the 
petitioners, states that the alleged mis- 
chief which has been done in the past 
cannot be undone, but according to him 
a mandamus may be issued that the 
All India Radio should not give a slant 
in the presentation of news in favow 
of any party. The principles reproduc- 
ed above enjoin objectivity and highes 
standard of accuracy. It has also been 
provided in the norms that the news 


achievernent 


off personal or 
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should be reported from an unbiased and 
non-partisan point of view. The case of 
the respondents is that the above norms 
have been adhered to. Be that as it may, 
it would be for the authorities concern- 
ed to ensure compliance with the prin- 
ciples reproduced above. In the absence 
of any particulars of a deviation from 
the prescribed norms, it is difficult for 
this Court to issue any direction in a 
writ petition. In case there is a depar- 
ture from these norms, the redress would 
have to be sought in more appropriate 
proceedings after giving full particulars 
of the alleged deviations, 


30. Reference has also been made 
on behalf of the petitioners to the spot- 
light programmes of the All India Radio. 
Such programmes are generally in the 
nature of commentaries on the most im- 
portant events of the day. According to 
the affidavit of Shri K. . Sharma, 
Scripts dealing with political subjects 
are mostly written by journalists, com- 
mentators and other specialists. These 
programmes are a forum for full expres- 
sion of different views on the current 
topics and do not propagate any policy 
of the Government, but are only a 
reflection on the contemporary, scene as 
seen by independent journalistg The 
affidavit of Shri Sharma further shows 
that during the period from January 1 
1870 to February 11. 1971, 265 scripts 
were written by journalists. Out of 
them 45 were written by journalists of 
‘The Hindustan Times’, 29 of the ‘The 
Statesman’ 24 of ‘The Indian Express’ 


21 of ‘The Times of India’. 16 of ‘The 
Patriot’ 11 of ‘The Hindu’ 11 of ‘The 
Economic ‘Times’, 9 of ‘The National 


Herald’. 8 of ‘The Hindustan Standard,’ 
8 of ‘The Financial Express’ and 83 were 
written by journalists representing other 


newspapers and weeklies. During the 
period from December 28, 1970, ‘to 
February 10, 1971. also the participants 


in the Spotlight represented a similar 
cross section of journalistic background. 
Shri Sharma accordingly asserts that the 
abovementioned programmes are not 
meant to project any particular view or 
ideology, but are aimed at providing a 
forum for debate on matters of vital 
interest to the nation. We. therefore, 
are of the opinion that on the material 
on record and in the context of the 
above allegation, no such violation of 
Article 14 thas been proved as may 
justify the issuance of a writ. 


31. Mr. Sharma has next referred 
to the proposal of the Election Commis- 
sion in its letter dated December 7, 1970, 
that each of the eight National Parties 
might be allowed four broadcasts of ten 
minutes duration in respect of their 
policies and programmes. Such a pro- 
posal. it is pointed out, was turned down 
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by the Ruling Party as per letter dated 
December 11, 1970, of its General Secre- 
tary. Shri Shankar Dayal Sharma. In 
that letter it was stated by Shri Shan- 
kar Dayal Sharma that according to 
the previous report of the Election Com- 
mission “any eqquitable allocation of 
broadcasting time among them must 
necessarily take into account their rela- 
tive strength in the legislatures and in 
the country which could never be equa! 
Or even nearly equal.” Shri Shankar 
Dayal Sharma added that the new pro- 
posal could not be agreed to as the 
Ruling Party would have only four 
broadcasts as against the twenty-eight 
broadcasts of the opposition parties. In 
this respect we find that Shri A. N. Sen, 
secretary, Election Commission of India. 
has stated that in view of lack of agree- 
ment between political parties. the Elec- 
tion Commission has no power to en- 
force or impose its decision on political 
parties regarding broadcasting facilities. 
Shri Sen adds that even in the United 
Kingdom, the use of the media of Radio 
broadcasting through the British Broad- 
casting Corporation has been made pos- 
sible only by agreement among political 
parties. It is manifest that we cannot 
in these proceedings compel the parties 
to agree to a mutual arrangement for 
broadcasting their programmes and poli- 
cies. 


32. Lastly, it has- been argued 
that the Directorate of Advertising and 
Visual Publicity (hereinafter referred 
to as DAVP), which has been incor- 
rectly described in the petition as Direc- 
torate of Audio Visual Publicity, is 
publishing large number of brochures. 
pamphlets, booklets, and posters at Gov- 
ernment expense with the object of 
making propaganda in favour of the Rul- 
ing Party and building up the image 
of Shrimati Indira Gandhj as indivi- 
dual national leader. The petitioners 
in this connection have given two parti- 
culars. one of them relates to an adver- 
tisement on January 28, 1971. in news- 
papers with portrait of Pandit Jawahar 
Lal Nehru with the following words:— 

“The fruits of our efforts should not 
go into the pockets of a few. We should 
keep an eye on the proper distribution of 
wealth Jawahar Lal Nehru.” 
The other is an advertisement published 
in the newspapers on January 80. 1971. 
containing a portrait of Mahatma Gandhi 
with the words: 


“Classless society is the ideal not merelv 
to be aimed at but to be worked for 
Mahatma Gandhi.” 


In this connection we find that accord- 
ing to the affidavit of Shri Henry Joseph 
D'Penha, Director of Advertising and 
Visual Publicity, the DAVP publishes 
brochures, - pamphlets, booklets and 
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posters at Government expense for the 
purpose of informing the public of the 
activities of the Government in various 
fields. Shri D’Penha has denied that the 
publicity is given for the purpose of 
doing propaganda for the Ruling Party 
or with the object of building up the 
image of Shrimati Indira Gandhi as an 
individual national leader. The two 
advertisements, referred to by the peti- 
tioners. in our opinion, do not go to show 
that any propaganda is being made in 
favour of the Ruling Party. In any 
case. the material produced by the peti- 
tioners in this respect is far too scanty to 
justify an interference on the writ side. 


33. An application was also made 
by the petitioners during the pendency 
of the petition praying for production 
of a large number of documents by the 
various Ministers in respect of the tour 
programmes of the Ministers of the 
` Central Government and the scripts of 
the news bulletins and other programmes 
of the All India Radio and Television. 
The above application was resisted by 
the respondents, In respect of that ap- 
plication. we are of the view that the 
present petition should be decided on 
the material on the record and this 
Court in these proceedings under Article 
996 of the Constitution should not em- 
bark upon a roving enquiry to find out 
if there has been any violation of Art.14. 


The petition consequently fails and 
is dismissed, but in the circumstances 
without costs. 

Petition dismissed. 





AIR 1874 DELHI 12 (V 61 C 2) 
AVADH BEHARI, J. 

Kedar Nath, Plaintiff v. Monga Per- 
fumery & Flour Mills, Delhi-6, Defen- 
dant. 

I. A. S. Nos. 1032 and 1680 of 1972 
in Suit No, 285 of 1972, D/- 23-11-1972. 


Index Note :— (A) Trade and Mer- 
chandise Marks Act (1958), Section 29 (1) 
— Deceptive similarity in carton get up 
and color scheme with that of the regis- 
tered trade mark constitutes infringe- 
ment under. 


Brief Note: (A) Defendants im- 
pugned carton was closely similar or 
identical (except the prefix “vilay”? in 
small type) with the registered trade- 
mark of the plaintiff. 


Held: That the impugned trademark 
clearly infringed plaintiff's registered 
trade mark and that the prefix “vijay” 
was mot likely to catch the eye of an 
ordinary purchaser who would easily be 
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deceived into thinking that he was buy- 
ing plaintiff’s product, (Paras 7, 18, 14) 


Index Note:— (B) Civil P. C., 1908, 
Order 39, Rules 1 and 2 — Temporary 
injunction under... must be grant- 
ed when there is clear infringement of 
plaintiff’s registered trade-mark and his 
right to its exclusive use — (X-Ref:— 
Section 28 of the Trade & Merchandise 
Marks Act, 1958). (Paras 7, 10, 14) 


Index Note:— (C) Trade and Mer- 
chandise Marks Act (1958), Section 111 (1) 
(i) and (ii) — Clauses (i) and (ii) have dis- 
tinct fields of operation — Stay of suit 
under clause (i) is mandatory and ad- 
journment of suit under clause (ii) is dis- 
cretionary. 

Brief Note:— (C) Clause (i) applies 
where proceedings under Section 107 
i.e. Rectification of the Register of trade- 
marks, are pending before the Court at 
the time of institution of a suit for in- 
fringement of a trade mark. 


Clause (ii), and not clause (i), will 
apply where after the institution of such 
suit the defendant has applied or wants 
to apply for rectification. In such case 
the Court may. on being satisfied that 
defendant’s plea of invalidity of regis- 
tration of the trademark is prima facie 
tenable, adjourn the suit. In the present 
case the defendant had already applied 
for rectification of the register after the 
filing of the suit. His plea that Cl. (1) 
was applicable was rejected. On merits 
the Court, not being satisfied as requir- 
ed under clause (ii), refused to stay the 
suit. (Paras 16, 17, 18, 19. 20) 
Cases Referred: Chronological Paras 


AIR 1972 SC 1359 = (1972) 3 SCR 

289, Parle Products (P.) Ltd. v. 

J. P. & Co.. Mysore 7 
AIR 1966 Cal 247 = 69 Cal WN 

683, Formica International Ltd. 

v. Caprihans (India) Pvt, Ltd. 20 
AIR 1962 Andh Pra 510 = (1962) 

1 Andh WR 398, A. R. Ganga- 

dhara and Co.. Nirmal v. Firm of 

Police Mallaih, Rajeswar and Co. 11 
ATR 1960 Andh Pra 149, Abdulla 

Khan v. B. Miskin Saheb 10 
AIR 1959 Andh Pra 168 = (1958) 2 

Andh WR 562, Mohamed Min- 


hajuddin v. Ahmed Khan 10 
AIR 1958 Madh Pra 348 = 1957 

Jab LJ 903, Beniprasad Agar- 

wal v. Hindustan Lever Ltd., 

Bombay 10 


N. K. Anand, for Plaintiff; D. D. 
Sharma. for Defendant. 


JUDGMENT :— This orSer disposes 
of I. A. S. 1032 and 1680 of 1972. The 
plaintiff has instituted a suit for perma- 
nent injunction restraining the defendant 
from infringing the plaintiff’s registered 
trade mark amd copyright and from pass- 
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ing off his goods as those of the plaintiff. 
The plaintiff also claims rendition of ac- 
counts. The material facts as stated in 
the plaint are that the plaintiff is a 
manufacturer and seller of Dhoop and 
Agarbatti and is trading under the 
name and style of Mysorewala Sugandhit 
Dhoop Factory at Delhi, The plaintiff 
is manufacturing and selling dhoop under 
the trade mark SUDERSHAN which is 
in regular and continuous use since the 
year 1954. The plaintiff’s trade mark 
SUDERSHAN is registered under the 
Trade and Merchandise Marks Act. 1958. 
The plaintiff also holds copyright regis- 
tration relating to the artistic representa- 
tion of its cartons pertaining to SUDER- 
SHAN DHOOP BATTI. It is alleged that 
by virtue of the aforesaid registration 
as well as by long and established 
user and wide publicity the plain- 
tiff has acquired right to the exclusive 
use of SUDERSHAN trade mark in re- 
lation to DHOOP BATTI so much so that 
the use of any such or similar trade mark 
with or without any prefix or suffix by 
another trader is bound to cause con- 
fusion and dhoop of such manufacturer 
is liable to be associated with the plain- 
tiffs goods and his business. 


Defendant is also a manufacturer of 
dhoop and it is alleged that he has deli- 
berately infringed the plaintiffs trade 
mark SUDERSHAN and has also copied 

artistic design relating to the plaintiffs 
' cartons and wrappers. The defendant 
has introduced its dhoop with the trade 
mark SUDERSHAN prefixed by the word 
VIJAY in small print on its cartons and 
wrappers. The defendant is also a prin- 
ter as he is running his own press and is 
printing infringing cartons, labels, seals 
and wrappers bearing SUDERSHAN 
trade mark with the word VIJAY in 
small size added thereto. The defendant 
is infringing the plaintiff's trade mark 
by printing the cartons at his own press 
and by using a mark which is a colour- 
able imitation and deceptively similar to 
the plaintiffs SUDERSHAN DCHOOP. 


It is alleged that the detendant has 
deliberately copied the trade mark and 
the design of the wrapper and the car- 
tons pertaining to the plaintiff in order 
to deceive the public and in order to 
to earn profits to which he is not 
entitled and in order to trade upon 
the goodwill and reputation acquir- 
ed by the plaintif. The plaintiff 
has filed his cartons of SUDERSHAN 
dhoop which are marked A and B, while 
the cartons of the defendant have been 
marked C and D. The plaintiff has also 
alleged that the defendant’s business is 
of recent origin as compared to the old 
and established business of the plain- 
tiff. The plaintiff got his trade mark 
registered on September 28 1960. The 
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plaintiff claims a decree for permanent 
injunction restraining the defendant, its 
servants, agents and representatives 
from infringing the trade mark SUDER- 
SHAN belonging to the plaintiff in rela- 
tion to dhoop-batti. The plaintiff has 
also claimed an injunction restraining the 
defendant from reproducing, printing 
wrappers, cartons, labels, seals or artistic 
representation amounting to infringement 
of copyright. 


Ds The defendant has filed his 
written statement. The main defence of 
the defendant to the suit is that the re- 
gistration of the trade mark has been ob- 
tained by the plaintiff mala fide and il- 
legally. The defendant says that he has 
been carrying on the business since 1952 
and it is the plaintiff who is guilty of 
piracy of the defendant’s trade mark. 
It is denied that the plaintiff came into 
business in 1954. According to the de- 
fendant the plaintiff started his business 
in 1965. It is further stated that the de- 
fendant has been trading in dhoop and 
agarbatti since 1952 and has been selling 
dhoop and agarbatti under the trade 
name of VIJAY SUDERSHAN, VIJAY 
DURGA & VIJAY SUDAMA in case of 
dhoop-batti and has been using the car- 
tons, wrappers and other packing mate- 
rial since 1952. It is also claimed that 
the defendant’s goods are distinguishable 
on account of cartons and packing mate- 
rials used by him. It is further alleged 
that the defendant has by long and ex- 
tensive use established a large sale and 
fair reputation in the quality of his 
goods. The plaintiff came into business 
very much later and clandestinely got 
registered his trade mark with the object 
to pass off his goods as goods of the de- 
fendant. It is stated that the defendant 
intends to file a petition for the rectifi- 
cation of the register of trade marks. It 
was not denied that the defendant own- 
ed a printing press and printed his car- 
tons, wrappers etc. for his use for the 
sale of dhoop. 


3. Im the replication filed by the 
plaintiff, it is stated that’ the defendant 
started ‘business only in the yeur 1964-65. 
At this time the defendant applied for 
sales tax registration and obtained a sales 
tax registration number on January 22, 
1965. The plaintiff states that he obtain- 
ed his sales tax registration number on 
January 7, 1957. 


4. In this suit the plaintiff ‘has 
filed am application under Order 39, 
Rules 1 and 2 and Section 151 of the 
Code of Civil Procedure. The allegations 
made in this application are substantial- 
ly the same as those made in the plaint. 
The reply of the defendant is also sub- 
stantially on the same lines as set out in 
the written statement, 
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5, I will first take up this appli- 
cation (I. A. 1032 of 1972). In support 
of his case the plaintiff has placed on 
the record a number of documents shew- 
ing the advertisement of SUDERSHAN 
DHOOP in a number of newspapers 
through advertising agencies. He ‘has 
also filed bills relating to advertisement 
ete A number of original bills of 1954, 
1955 and 1956 regarding purchases made 
by the plaintiff have been filed. The 
plaintiff has also filed the certificate of 
registration of trade mark which shews 
that the trade mark SUDERSHAN 
DHOOP was registered on September 28, 
1960, and was renewed for a period of 7 
years from September 28 1967. The 
plaintiff has filed the original certificate 
of copyright registration in Suit No. 285 
of 1972 which is pending in this Court. 
The defendant has not filed any docu- 
ment or material on the record of the 
suit to substantiate his allegations. 

6. The parties have filed affidavits. 
The plaintiff in his affidavit has stated 
that the defendant started business only 
from January 1, 1965 as seller of dhcop 
amd Agarbatti of various other manufac- 
turers. It was in August, 1970 that the 
defendant started the printing press. It 
was only recently that the plainc-iff 
noticed that the defendant was infring- 
ing the plaintiff's trade mark by adopt- 
ing VIJAY SUDERSHAN as the merk 
of his (defendant’s) goods. The plainziff 
has submitted that the sale of SUDER- 
SHAN DHOOP is of the order of Rupees 
549,199.19 as per assessment of the last 
year. In reply the defendant’s younger 
brother has filed an affidavit. It is not 
denied in the affidavit that the sales tax 
registration certificate was obtained in 
1965 and the press was started in 1970. 
The defendant’s total yearly turn over 1s 
stated to be about Rs. 2,25,000.00. 


7. I have examined the plaintiffs 
cartons marked A and B and the defen- 
dants cartons marked C and D. Prima 
facie there is great similarity between 
the two cartons. The colour scheme and 
the get up are similar. The word VIJAY 
which is used as a prefix is in a small 
size. On viewing the impugned label 
vis-a-vis the label of the plaintiff, I 
think, there is bound to be confusion in 
the mind of a purchaser who wants to 
purchase SUDERSHAN DHOOP. The 
word VIJAYA is not likely to catch the 
eye of the purchaser for it is inconspicu- 
ous and an unwary purchaser is likely 
to think that the defendant’s VIJAY 
SUDERSHAN DHOOP is the same pro- 
duct as the plaintiffs SUDERSHAN 
DHOOP and he is not likely to find that 
it is different from the plaintiff's dhoop. 
I think that in this case the sale of the 
impugned article amounts to injury to 
the plaintiff and, therefore. it is neces- 
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sary to prevent the mischief. Some tem- 
porary relief has to be granted to the 
plaintiff in order to safeguard his right 
against the irreparable injury which may 
result to him. The plaintiff has placed 
sufficient material on the record includ- 
ing the certificate of registration of copy- 
right and trade mark. It appears that 
the plaintiff has certainly been carrying 
on business from 1960. No such mate- 
rial has been placed by the defendant 
on the record. He has not filed any de- 
tails of advertisements or expenses in- 
curred by him on making advertisements 
though in his pleadings it is averred that 
the defendant’s dhoop is also an estab- 
lished product and that he has spent con- 
siderable amount on the advertisements. 
I do not set down in detail the resembl- 
ances between the plaintiff's certons and 
the defendant’s cartons lest it should 
amount to an expression of final opinion. 
The Supreme Court in Parle Products 
(P) Ltd. v. J. P. & Co.. Mysore, AIR 
1972 SC 1359 has laid down the test to 
determine the question when a trade 
mark is deceptively similar to another. 
Their Lordships observed at page 1362: 

“It is therefore clear that in order 
to come to the conclusion whether one 
mark is deceptively similar to another, 
the broad and essential features of the 
two are to be considered. They should 
not be placed side by side to find out if 
there are any differences in the design 
and if so, whether they are of such 
claracter as to prevent one design from 
being mistaken for the other. It would 
be enough if the impugned mark bears 
such an overall similarity to the regis- 
tered mark as would be likely to mis- 
lead a person usually dealing with one 
to accept the other if offered to him.” 
A. little later it was observed :— 


“After all, an ordinary purchaser is 
not gifted with the powers of observa- 
tion of a Sherlock Holmes.” 


8, The Supreme Court relied on 
tne following passage in Karly’s Law of 
Trace Marks and Trade Names (9th Eci- 
tion paragraph 838) :— 

“Two marks, when placed side by 
side, may exhibit many and various dif- 
ferences, yet the main idea left on the 
mind by both may be the same. A per- 
son acquainted with one mark, and not 
having the two side by side for compa- 
rison. might well be deceived. if the 
goocs were allowed to be impressed with 
the second mark, into a belie? that he 
was dealing with goods which bore the 
Same mark as that with which he was 
acquainted. Thus, for example, a mark 
may represent a game of football; an- 
ather mark may show players in a diffe- 
rent dress, and in very different posi- 
tions. and yet the idea conveyed by each 
might be simply a game of football. It 
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would be too much to expect that per- 
sons dealing with trade marked goods, 
and relying, as they frequently do, upon 
marks. should be able to remember the 
exact detail of the marks upon the goods 
with which they are in the habit of deal- 
ing. Marks are remembered rather by 
general impressions or by some signifi- 
cant detail than by any photographic re- 
collection of the whole, Moreover, varia- 
tions in detail might well be supposed 
by customers to have been made by the 
owners of the trade mark they are al- 
ready acquainted with for reasons of 
their own.” 


9, The Court came to the conclu- 
sion that the two packets of biscuits — 
‘Gluca’ biscuits of the plaintiff and 
‘Glucose’ biscuits of the defendant— were 
practically of the same size, the colour 
scheme of the two wrappers was almost 
the same: the design on both though not 
identical bore such a close resemblance 
that one can easily be mistaken for the 
other. It was held that any one who has 
a look at one of the packets today may 
easily mistake the other if shown on 
other date as being the same article 
which he had seen before. 


10. The next question is what 
order should be made in sien circum- 
stances. There are various ways of do- 
ing justice between the plaintiff and the 
defendant. In an action for infringement 
of a registered trade mark the Court can 
take security and put the parties om 
terms. In the present matter the sales 
have not been proved nor has any mate- 
rial been placed on the record as to 
know what are the sales of the plaintiff 
or the defendant. Merely figures of sales 
have been given. I think that this is a 
fit case which calls for stoppage of the 
use of the impugned labels, cartons and 
wrappers etc. This is the view which was 
taken by Hidayatullah, C. J. (As his 
Lordship then was) in Beniprasad Agar- 
wal v. Hindustan Lever Ltd., Bombay, 
AIR 1958 Madh Pra 348. The plaintiff 
has made out a prima facie case and on 
balance the interests of justice demand 
that an injunction should be issued. On 
comparison of the plaintiffs registered 
trade mark with that of the defendant’s 
impugned mark I have come to the tenta- 
tive finding that there is a general simila- 
rity between the two which may in all 
probability deceive any unwary pur- 
chaser. Once the Court is satisfied that 
the impugned carton or mark of the de- 
fendant is a colourable imitation or is 
substamtially similar so as to cause con- 
fusion in the mind of the purchaser then 
‘there is sufficient justification for re- 
‘straining the defendant from continuing 
to make use of that label or mark. These 
principles seem to be well established: 
See Mohamed Minhajuddin v. Ahmed 
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Khan, AIR 1959 Andh Pra 168 and Ab- 
dulla Khan v. B. Miskin Saheb, AIR 
1960 Andh Pra 149. 


11. The learned counsel for the 
defendant has cited A R. Gangadhara 
and Co.. Nirmal v. Fir.n of Police Mal- 
laih, Rajeswar and Co., AIR 1962 Andh 
Pra 510 and has urged that an order of 
injunction restraining the defendant from 
carrying on business is not a proper one 
to be passed in a case like the present one 
as this will destroy the entire business of 
the defendant. I need not discuss this 
authority at length for each case has to 
be decided on its own facts. What the 
Court has to do is to safeguard as best 
as it can the interests of the plaintiff in 
case he ultimately succeeds in establish- 
ing his case. On the facts of that case, 
the Court directed the defendant to give 
security. 


12. In the facts of the present 
Case an order directing the defendant to 
furnish security will not do complete 
justice. Nor in my view is it necessary 
to call upon the plaintiff to furnish se- 
curity. As I have already said the de- 
fendant has not relied on any material 
facts from which it can be inferred that 
prima facie the registration of the plain- 
tiffs trade mark is invalid. 


13. The certificate of registration 
of the trade mark is prima facie evidence 
of the validity thereof under Section 31 
of the Act. The registration of the trade 
mark, if valid, gives to the registered 
proprietor of the trade mark under Sec- 
tion 28 of the Act the exclusive right to 
its use in relation to the goods in res- 
pect of which it is registered and fur- 
ther to obtain relief in respect of its in- 
fringement in the manner provided by 
the Act. Under Section 29 (1) of the Act: 

*29.(1) A registered trade mark is 
infringed by a person who not being the 
registered proprietor of the trade mark 
or a registered user thereof using by way 
of permitted use. uses in the course of 
trade a mark which is identical with. or 
deceptively similar. to the trade mark, 
in relation to any goods in respect of 
whith the trade mark is registered and 
in such manner as to render the use of 
the mark likely to be taken as being used 
as a trade mark.” 

14. The expression ‘deceptively 
similar’ has now been defined in Sec- 
tion 2 (d) of the Act of 1958 thus: 

“2. (1) In this Act, unless the con- 
text otherwise requires,— 

(d) “deceptively similar” :— A mark 
shall be deemed to be decéptively simi- 
lar to another mark if it so nearly re- 
sembles that other marks as to be likely 
to deceive or cause confusion;” 

On an ocular examination it appears that 
there is close similarity and isentity in 
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the essential features of the two cartons. 
In my opinion the carton, mark and the 
label etc. of the defendant constitute a 
clear infringement of the plaintiffs re- 
gistered trade mark and of his statutory 
right to its exclusive use. The infringe- 
ment of the registered trade mark of: the 
plaintiff committed by the defendant. be- 
ing contrary to the provisions of Sec- 
tion 28, is illegal and defendant cannot 
be allowed to continue in its illegal acti- 
vity- The balance of convenience is ‘in 
favour of the plaintiff. The defendant 
has several other brands of dhoop and 
he cam carry on his business of selling 
dhoop-batti in the other brands. As the 
defendant has failed to place material 
facts before the Court from which it can 
be inferred that the defendant has been 
using his trade mark since 1952, I have 
mot considered it necessary to put the 
plaintiff on terms. The plaintiff has a 
Statutory right to the exclusive use of 
the trade mark. He complains of in- 
fringsement. To protect his right in the 
property, for trade mark is a property, 
an injunction should be issued in his 
favour. 


15. I would, therefore, accept the 
application, I. A. 1032 of 1972 and grant 
a temporary injunction to the petitioner 
restraining the respondent, its servamts, 
agents, representatives from manufactur- 
ing, selling or offering for sale or other- 
wise dealing in dhoop bearing the trade 
mark SUDERSHAN with or without any 
prefix or suffix. and from printing re- 
producing, using wrappers and cartons as 
are identical or deceptively similar to the 
wrappers and cartens of the petitioner. 


16. The second application I. A. S. 
1680 of 1972 is under Section 111 of the 
Trade and Merchandise Marks Act. 1958. 
In this application it is asserted by the 
defendant that he has filed a petition 
under Section 107 of the Trade and 
Merchandise Marks Act in this Court for 
rectification of the register of trade marks 
on the ground that the trade mark in 
dispute is liable to be cancelled on the 
ground that the defendant’s trade mark 
has been in use since 1952. The defen- 
dant has prayed that under Section 111 
(1) (i) of the Trade Marks Act the pro- 
ceeding in the suit be stayed pending the 
final decision of the petition under Sec- 
tion 107 filed by the defendant. In sup- 
port of the application the defendant has 
filed an affidavit dated 9th November, 
1972. He has stated in the affidavit dated 
he filed C. O. 12 of 1972 in the Registry 
of this Court on October 25, 1972 under 
Section 107 of the Trade Mark Act for 
rectification of the register of Trade 
Marks and for cancellation of the plain- 
tiffs registration. This C. O. 12 of 1972 
is stated to have been admitted by the 
Registrar of this Court and notice has 
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beem issued to the respondent. C. O. 12 
of 1972 is not before me. but it is on the 
Strength of this application that stay has 
been claimed, The . plaintiff instituted 
the sult on July 18, 1972. The defendant 
filed his written statement on September 
4. 1972, C. O. 12 of 1972 was filed on 
October 25, 1972. 


17. Section 111 ‘which deals with 
the stay of proceedings where the vali- 
city of registration of the trade mark is 
questioned is in the following terms :— 


_ “Jil. (1) Where in any suit for the 
infringement of a trade mark— 


_ (a) the defendant pleads that the re- 
gistration of the plaintiffs trade mark is 
invalid; or 

(b) the defendant raises a defence 
under clause {d) of sub-section (1) of 
Section 30 and the plaintiff pleads the 
invalidity of the registration of the de- 
fendant’s trade mark; 
the Court trying the suit (hereinafter re~- 
ferred to as the Court), shall— 


_ i) if any proceedings for rectifica- 
tion of the register in relation to the 
plaintiffs or defendant’s trade mark are 
pending before the Registrar or the High 
Court, stay the suit pending the final dis- 
posal of such proceedings: 


(ii) if no such proceedings are pend- 
ing and the Court is satisfied that the 
plea regarding the invalidity of the re- 
gistration of the plaintiff’s or defendant's 
trade mark is prima facie tenable, raise 
an issue regarding the same and adjourn 
the case for a period of three months 
from the date of the framing of the issue 
in order to enable the party concerned 
to apply to the High Court for rectifica- 
tion of the register. 

(2) If the party concerned proves to 
the Court that he has made any such ap- 
plication as is referred to in clause (b) 
(ii) of sub-section (1) within the time 
specified therein or within such extend- 
ed time as the Court may for sufficient 
cause allow, the trial of the suit shall 
stand stayed until the final disposal of 
the rectification proceedings. 

(3) If no such application as afore- 
said has been made within the time so 
specified or within such extended time 
as the Court may allow, the issue, as to 
the validity of the registration of the 
trade mark concerned shall be deemed 
to have been abandoned and the Court 
shall proceed with the suit in regard to 
the other issues in the case. 


(4) The final order made in any recti- 
fication proceedings referred to in sub- 
section (1) or sub-section (2) shall be 
binding upon the parties and the Court 
shall] dispose of the suit confiormably to 
such order in so far as it relates to the 
‘ssue as to the validity of the registra- 
“ion of the trade mark. 


” 
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(5) The stay of a suit for the in- 
fringement of a trade mark under this 
section shall not preclude the Court mak- 
ing any interlocutory order (including 
any order granting an injunction; direct- 
ing accounts to be kept, appointing a re- 
ceiver or attaching any property), during 
the period of the stay of the suit.” 


18. There is a new provision. This 
section deals with the procedure in cases 
where the defendant in an action for in- 
fringement attacks the validity of the 
plaintiffs registration. If any rectifica- 
tion proceeding is already pending before 
the Registrar or the High Court the 
action for infringement has to be stayed 
until the final disposal of the rectifica- 
tion proceeding under Section 111 (1) @). 
Under Section 111 (1) Gi) where no recti- 
fication proceeding is pending and the 
Court is satisfied that the contention as 
to validity is bona fide and prima facie 
sustainable, an issue as to validity will 
be raised to enable the party concerned 
to apply to the High Court for rectifica- 
tion. It was not disputed that under 
Section 111 (5) the Court has the power 
to grant interlocutory injunction etc. 
even where the issue as to the validity 
of registration is rdised and the Court 
stays the proceeding in’ an ‘infringement 
suit. 

19. Mr. D. D. Sharma, the learned 
counsel for the defendant, submits that 
the suit is liable to be stayed under Sec- 
tion 111 (D (i) and he emphasises the 
use of the word ‘shall’ in the section and 
submits that it is obligatory for the 
Court to stay the proceeding under Sec- 
tion 111 (1) (i). I do not agree with this 
contention because the scheme of the sec- 
tion shows that before the Court stays 
a proceeding in the infringement action, 
proceeding for rectification of the regis- 
ter under Section 111 (1) (i) must be 
pending on that date. The defendant 
cannot file an application subsequent to 
the institution of the suit under Sec- 
tion 111 (1) (i) and claim that the plain- 
tiffs suit for infringement must be stay- 
ed. If no proceeding for rectification of 
the register is pending on the date of the 
institution of the suit by the plaintiff 
then Section 111 (1) Gii) is attracted and 
a Court may adjourn the case for a 
period of three months in order to enable 
the defendant to apply to the High Court 
for rectification of the register. In that 
case the Court must be satisfied that the 
contention as to validity of the defen- 
dant’s registration is. bona fide and prima 
facie sustainable. In the present case I 
am not satisfied that the contention as 
to validity raised by the defendant is 
bona fide or prima facie sustainable. No 
material has been placed on the record 
to prove a prima facie case that the 
plaintiffs registration is invalid or that 
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the defendant has been carrying on busi- 
ness since 1952 as alleged by him. The 
defendant obtained his sales tax regis- 
tration number in 1965. He -has not 
placed any material on the record to 
show what were his sales during the 
period from 1952 to 1965. No case at 
all has ‘been made out to show that the 
defendant has any prima facie and sus- 
tainable case for the cancellation of the 
plaintiffs registered trade mark. Stay 
of action may be refused if particulars 
of concurrent user or prior user are not 
furnished, 

20. In Formica International Ltd. 
v. Caprinhans (India) Pvt. Ltd.. AIR 
1966 Cal 247 it was held that if the plain- 
tiff files a mixed action for infringement 
and passing off and the two causes of 
action are combined and the defendant 
seeks to invoke the provision of Sec- 
tion 111 the Court shall stay the suit so 
far as it relates to the infringement of 
the trade mark if the conditions of Sec- 
tion 111 are satisfied, but the Court can 
proceed to try the passing off action. In 
the present case I am not prepared to’ 
stay even the infringement action as I am 
not satisfied that the petition under Sec- 
tion 111 is bona fide. 

21. I would, therefore, dismiss 
I. A. 1680 of 1972 with costs. The de- 
fendant will pay Rs. 100/- as costs of 
I. A. 1680 of 1972. 

Order accordingly. 
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Index Note:— (A) Trusts — Crea- 


tion of — By will — Does not require 
any stamp as will is not a Trust Deed. - 
(Paras 6, 8) 


Index Note :— (B) Trusts — Creation 
of — No ambiguity when deity concern- 
ed is identifiable, 

(B) had 


Brief Note :— Testator 


-stated that an idol of Shri Radhakishanii, 


whom she and her ancestors had been 
worshipping, was to be installed in her 
house and that the income of the proper- 


ties endowed was to be spent on 
the Bhog and service of the said 
deity by the trustees and the re- 


mainder if any to be spent on the par- 
shad to be prepared for Thakar Ji Maha- 
raj and the remainder then on the trus- 
tees. l 


DQ/FQ/B833/73/PSP 
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Contention that Thakarji Maharaj 
was too general and therefore ambiguous 
term leading to the invalidity of trust, 
was negatived by observing that there 
was no ambiguity and clear reference to 
Shri Radhakrishenji idol was intended by 
the testator. (1911) ILR 33 All 793, Dis- 
tinguished; AIR 1972 SC 2069, Referred. 

(Paras 6, 7, 9, 10) 

Index Note :— (C) Specific Relief Act 
(1877), Section 42 — Co-irustee can 
for mere declaration that mortgages of 
the trust property by another being ab 
initio, void the impugned decrees are in- 
operative, inexecutable and ~ void as 
against the tust property. AIR 1987 SC 
436, Followed. (Paras. 8, 9 & 16) 


Yogeshwar Dayal, with Maheshwar 
Dayal, for Appellant; V. B. Andley, for 
legal representatives of Respondent No. 1. 


JUDGMENT :— This is an appeal by 
defendant No. 1 to a suit instituted by 
respondent Shankar Nath on the 16th of 
August, 1961, and is directed against the 
lower appellate Court’s decree dated the 
Sth of January. 1963. 


2. Respondent No. 1, through his 
suit against the appellant and five others, 
sought a declaration that the mortgage 
deeds mentioned in para 10 (a) and (b) 
of the plaint and preliminary decree and 
the final decree passed on their basis in 
suit No. 380 of 1957 were void, ineffec- 
tive and inoperative against property No. 
674, Gali Ghanteshwar Maharaji, Katra 
Neel, Chandni Chowk, Delhi, and the said 


property was not liable to be sold in eX- i 


ecution thereof. 


The foundation of ‘the suit filed by 
respondent No. 1 was that he along with 
the husband of defendant No. 2 and 
father of defendants 3 to 6 had been ap- 
‘pointed a co-trustee in respect of the 
properties mentioned in paragraph 3 of 
the plaint the property in suit being 
house No, 674. Gali Ghanteshwar Maha- 
raj, Katra Neel, Chandni Chowk, Delhi. 
In paragraph 2 of the plaint a pedigree- 
table was given showing that one Jagan 
Nath had two daughters Lachhmi Devi 
and Nikko Bibi. Nikko Bibi was shown 
to have died issueless. Lachhmi Devi, 
married.to Behari Ji, had two sons, Bhola 
Nath father of respondent No. 1 and 
Shambhu Nath husband of defendant 
No. 2 to the suit and father of defen- 
dants 3 to 6. It was stated in the plaint 
that Smt. Nikko Bibi being the owner of 
the two properties mentioned in para- 
graph 3 of it had in the first instance 
made a will dated the 3rd of April, 1916, 
which was subsequently cancelled by 
her last will, made on the 19th of Nov- 
ember, 1930, which was registered on the 
20th of November. 1930, 


In paragraph 7 of the plaint it was 
stated that by her last will dated the 
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19th of November, 1930. Nikko Bibi pro- 
vided that the previous will dated the 
ard of April, 1916, stood cancelled for 
all intents and purposes and that after 
“er death both the houses mentioned in 
paragraph 3 of the plaint were to vest 
w God and the said properties were to 
stand dedicated as wakf properties. It 
was alleged that the said will prescrib- 
2d that Shambhu. Nath and Shankar 
Nath would be trustees of the proper- 
ties covered by the will and that in a 
vart of house No. 674, Gali Ghanteshwar 
Maharaj, Katra Neel, Chandni Chowk, 
De_hi, the family idol of ‘Shri Radha Kri- 
shan Ji”, which she and her ancestors had 
been worshipping, would be installed 
and that the income derived from both 
the properties shall in the first instance 
be applied in the Bhog and Sewa ete. 
of the said “Radha Krishan Ji” and the 
balance would be used for repairs and 
the remainder, if any, would be appro- 
priated by the trustees to their personal 
use. 


The trustees were not entitled to- 
alienate any of the said properties in 
any manner whatsoever. 


-It was stated in paragraph 8 of 
plaint that Smt. Nikko Bibi died in the 
yeer 1932 and respondent No. 1 and the 
predecessor in interest of defendants 2 
to 6 came in possession of the said pro- 
perties as trustees, In the year 1931 
during her lifetime Nikko Bibi was stat- 
ed to have installed -the idol of “Shri 
Radha Krishan Ji” in the property at 
Delhi. It may ‘be clarified that in para- 
graph 3 the property in Delhi was men- 
tioned in clause (a) and the property in 
Banaras was mentioned in clause (b). In 
paragraph 9 of the plaint it was stated 
that the properties covered by the will 
were mentioned as wakf properties in 
municipal records and respondent No. 1 
and predecessors-in-interest of defen- 
dants 2 to 6 had acted as trustees of the 
said properties. 


It was then stated in paragraph 10 
of the plaint that late Shambhu Nath, 
the husband of defendant No. 2 and the 
father of defendants 3 to 6 illegally and 
without any right, title or interest and 
&gainst the express terms of the last will 
of Nikko Bibi dated the 19th’ November, 
1930, and without the plaintiff's know- 
ledge and for his personal use and. gains 
illegally mentioning the property in 
Delhi as his own, had on the basis of 


the 


‘the alleged title derived from the will 


made on 3rd April, 1916. by Nikko Bibi 
mertgaged without possession house 
No, 674. Gali Ghanteshwar Maharaj, 
Kaira Neel, Chandni Chowk. Delhi, with 
the present appellant and giving the de- 
tails it was stated that the first mort- 
gage deed executed. by Shambhu Nath 
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in favour of the appellant was dated the 
28th of July, 1954, registered on 9th 
August, 1954: while the second mortgage 
deed similarly executed by Shambhu 
Nath in favour of the present appellant 
was dated the ist of June, 1955, and was 
registered on 4th October, 1955. The 
consideration in respect of each of the 
mortgage deeds was stated to have been 
Rs. 1,500/-. In paragraph 11 the plain- 
tiff stated that the impugned mortgages 
were absolutely void, inoperative and 
ineffective and it is remarkable that he 
enumerated grounds (a) to (e) in the 
said paragraph for supporting his asser- 
tion. In ground {a} it was asserted that 
the mortgages were void because Sham- 
bhu Nath had never acquired any right, 
title or interest in the properties cover- 
ed by the mortgages by virtue of the 
will, dated the 3rd of April, 1916, or, 
otherwise, 

In clause (b) of paragraph 11 of the 
plaint respondent No. 1 asserted that 
the will dated the 8rd of April. 1916, 
had been cancelled by Smt. Nikko Bibi 
through her last will dated the 19th of 
November, 1930. which had been regis- 
tered on 20th November, 1930. 

The two. assertions contained in 
clauses (a) and (b) of para 11 stood 
apart from the rest of them and were 
of necessity to be adjudicated upon. 

In clause (c) of para 11 respondent 
No. 1 stated that the alfenations covered 
by the mortgages were against the ex- 
press terms of the will dated- the 19th 
of November, 1930. That challenge was 
followed by the assertion that the alie- 
nations were for personal gain and were 
effected without the knowledge of the 
plaintiff. 

The courts below were attracted 
mostly to the controversy raised by 
clause (c) of para 11 of the plaint. 

3. The litigation, in my view, 
was concerned with all the grounds of 
attack enumerated in paragraph 11 of 
- Ithe plaint. : 

Anaro Devi, the appellant had ob- 
tained a decree. om the basis of the two 
mortgages executed in her favour by, 
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presentatives and in paragraph 13 it 
was stated that the present appellant 
had filed a suit for the recovery of 
Rs. 3716/- against defendants 2 to 6 on 
the basis of the mortgages mentioned in 
paragraph 10 of the plaint and had 
obtained the final decree on 25th Febru- 
ary, 1960, in suit No. 380 of 1957. It was 
alleged in paragraph 14 that the appel- 
lant had applied for execution of the 
decree and in the course of the proceed- 
ings obtained an order for getting the 
property auctioned. In paragraph 15 of 
the plaint it was stated that the preli- 
minary and the final decrees based on 
the impugned mortgages were void. in- 
effective and inoperative against house 
No, 674 for two distinct reasons. Ground 
No. (a) urged through paragraph 15 of 
the plaint was:— 

(a) Because the basis of the said 
decree ice. the mortgage deeds are void, 
ineffective and inoperative and ineffec- 
tive against the said property No. 674, 
Gali Ghanteshwar Maharaj, Katra Neel, 
Chandni Chowk, Delhi.” 

Ground No. (b) was:-— 

“(by Because the suit property is 
wakf property and could not legally be 
alienated or charged by any~ person 
in any manner whatsoever.” 


Ground No, (a) was to be considered on 
its own merits. If the mortgage-deeds 
were to be found void and ineffective, 
the decree passed on their basis was as 
a matter of law to be declared inexecut- 
able in respect of the property in suit. 

The second ground was based on 
the assertion that the property was wakf 
property and could not have been legal- 
ly alienated. In paragraph 16 it © was 
stated that the disputed property was 
not liable to be sold in execution of the 
impugned decree, Paragraph 17 contain- 
ed the clear assertion that the plaintiff 
(respondent No. 1 to this appeal) who 
was the trustee of the property bearing 
Wo, 674, Gali Ghanteshwar Maharaj, 
Katra Neel; Chandni Chowk, Delhi was 
in possession of the same and had been 
managing it and was neither a party to 
the mortgage deeds nor to the suit which 


Shambhu Nath and the suit was for a\: had been decreed in favour of Anaro 


declaration. that the decree 
those mortgages was void, inoperative 
and inexecutable against the property 
in suit. If the courts were to find that 
the mortgages were void or imeffective 
for any reason whatsoever, they were of 
necessity to hold that the decree obtain- 
ed by the appellant on their basis was 
not executable against the property in 
suit. 

In paragraph 12 of the plaint it was 
mentioned that Shambhu Nath had died 
in the year 1956, leaving behind defen- 
dants 2 to 6 as his heirs and legal re- 


based on \ Devi. The plaintiff then stated that he 


‘was bringing the suit for a declaration 
as a trustee of the property in suit and 
was not bound by the mortgage deeds 
or by the decree made in a suit, to 
which. he had not been impleaded as a 
party. ` 


4, It is the written statement fil- 
ed by defendant No. 1, who had obtain- 
ed the impugned decree which all along 
required consideration and which I must 
notice. Before doing that it would be 
appropriate to mention thet the certified 
copies of. the mortgage deeds mentioned 
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in paragraph 10 of the plaint were exhi- 
bited as P-19 and P-20 in the course of 
the litigation. Those mortgage deeds were 
executed by late Pt. Shambhu 
whose heirs and legal representatives 
had been impleaded as defendants 2 to 
6 to the suit, out of which this appeal 
arises. In both .the mortgage deeds it 
was stated by the mortgagor- that he 
had derived the ownership in the con- 
cerned property on the basis of the will 
executed by Smt, Nikko Bibi on the 
4th of March, {sic} 1916. By her will 
made on 19th November, 1930, Nikko 
Bibi .had cancelled the will dated the 
4th of March, (sic) 1916, and it was not 
open to Shambhu Nath to cite: any title 
allegedly derived.from the will of 1916. 


5. A mortgage is the transfer of 
an interest in a specified immovable pro- 
perty and it is expected that the mort- 
fagee would make ordinary diligent in- 
quiries about the title of the mortgagor 
before accepting the mortgage. The prin- 
ciples on which statutory provisions have 


been enacted in the Transfer of Property ` 


Act apply to all cases. 

Even outside the statute it is unac- 
ceptable that when the two mortgages 
without possession were executed in 
favour of the appellant she never made 
the inquiries into the title of late Pt. 
Shambhu Nath to execute the mortgage 
deeds. As mentioned above, it was stated 
in the two mortgage deeds that Sham- 
bhu Nath’s ownership was based on the 
will executed by Smt. Nikko Bibi on 
4th -March. (sic) 1916. In the written 
statement the appellant, however, stated 
in paragraph 3: 

“3. That the contents of para 3 of 
the plaint are wrong. Smt. Nikko Bibi 
was not the owner of the property men- 
tioned in para 3 of the plaint.” 


In paragraph 4 the appellant again 
stated: — 
“4 That the answering defendant 


does not know whether Smt. Nikko Bibi 
executed any. will mentioned in para 4 
of the plaint. At any rate, Smt. Nikko 
Bibi was not the owner of the house as 
mentioned in para 3 of the plaint.” 


In paragraph 5 the appellant had the 
temerity to assert that Shri Shambhu 
Nath was the owner of the house and 
Smt. Nikko Bibi had nothing to do with 
it. I may at once observe that if Smt. 
Nikko Bibi had at no time been the 
owner of the house then no will made 
by her in respect thereof could have 


conferred any ownership on Shambhu 
Nath. The assertions in the written 
statement were ill-advised. To say the 


Teast, if Smt. Nikko Bibi was at no time 
the owner of the property in suit, she 
could not have made any will, could not 
have passed any title of any.kind to 
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Shambhu Nath and the present appellant 
could not have obtained any valid mort- 


_ gage of the property in suit from Sham- 


bhu Nath. She could not have brought 
any suit on the basis of such mortgages 
and if. any decree had been obtained on 
the basis thereof. it certainly remained 
unexecutable against the property in suit. 
Her assertions in the written statement 
were opposed to the very basis on which 
Shambhu Nath had claimed ownership 
in the property. She did not try to ap- 
preciate as to whether the property was 
a trust property or not. Shambhu Nath 
could have mortgaged it only if he had 
derived ownership from Nikko Bibi who, 
according to the assertions in the mort- 
gage deeds was the previous owner and 
who had allegedly made the will on 4th 
March (sic), 1916, in favour of Pt. Shams 
bhu Nath, In paragraph 9 of her written 
statement the appellant asserted:— 

“9, The property in suit is -not a ’ 
wakf property. The defendant does not 
know whether it is so recorded in the 
municipal papers. At any rate such 
municipal record is not at all admissible 
to prove the title. Shri Shambhu’ Nath 


was the owner of the house and not the 
trustee.” (Emphasis added) 


In paragraph 17 of the written statement 
it was stated:— 

“17, The contents of para 17 are 
wrong. The plaintiff is not a trustee of 
the property nor the property is a trust 
property. The plaintiff is not in posses- 
sion of the property in suit nor has 
been managing the same * ™= * *” 
Taking into consideration the subject- 
matter in controversy the trial Court 
framed the following issues:— 

“1. Whether the house in dispute 
originally belonged to Smt. Nikko Bibi? 

2 Whether the said Nikko Bibi exe- 
cuted a will dated 19-11-30. dedicating 
the house in dispute as wakf property? 


3. Whether Sh. Shambhu Nath de- 
ceased was a trustee in respect of the 
house in dispute under the aforesaid 
will? 

4. If above issues are proved, was 
Shambhu Nath deceased competent to 
alienate the house in dispute? 

5. Whether the suit is maintainable 
in the present form? 

6. Whether the plaintiff sold the 
house mentioned in para 3 (b) of the 
plaint? If so, to what effect? 

7. Whether the plaint is 
valued for purposes of court-fee 
jurisdiction? 

8. Relief. 

6. The parties adduced evidence, 
oral and documentary, and after hearing 
them the trial Court decided all the 
issues, except issue No. 5, in favour of 


properly: 
and 
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respondent No, 1 to this appeal and dis- 
missed his suit on the finding that he 
being out of possession could not have 
sued for a mere declaration. The decree 
made by the trial Court was set aside 
on appeal concluding that the suit was 
maintainable by respondent No. 1. 


Defendant No. 1 to the suit has ap- 
pealed and the counsel for the appellant 
has raised, three contentions before me. 
The first is that the will dated the 19th 
of November. 1930. did not create any 
endowment or trust which could be con- 
strued as binding on the property in suit. 
It was. in any case. an ambiguous en- 
dowment to God and could not affect anv 
property. 


The second contention is that Exhi- 
bit P-3, the last will made by Nikko 
Bibi. was not admissible as it was in- 
sufficiently stamped. The third conten- 
tion is that the court of first appeal was 
wrong in concluding that the suit for 
a mere declaration was maintainable. 
Out of the aforementioned contentions 
the second one has not been pressed on 
my pointing out that Exhibit P-3 was not 
a trust deed immediately affecting any 
immovable property and the counsel for 
the appellant is unable to controvert that 
a trust could have been created by a 
will, A will does not require to be 
stamped and it can operate to create a 
Hindu charitable trust or an endowment. 
No challenge to the operation of such 
a document is available on the basis 
that it is insufficiently stamped. 


While urging his first contention the 
counsel for the appellant has taken me 
through Exhibit P-3. It is stated in that 
will by Nikko Bibi that she was the 
absolute owner of the two properties 
mentioned therein and that she was can- 
celling the previous will made on 4th 
April, 1916. The date mentioned in Exhi- 
bit P-3 is on the basis that the will 
made on 3rd April, 1916, had been regis- 
tered on 4th April, 1916. After recording 
the cancellation of the previous will 
Nikko Bibi again asserted that she was 
the absolute owner of the two proper- 
ties and then stated that the said pro- 
perties belonging to her were dedicated 
to God forever, and that Shambhu Nath 
son of Behari Ji and Shankar Nath son 
of Bhola Nath (respondent No. 1 to this 
appeal) would remain the trustees and 
that in a part of the house situated in 
Gali Ghanteshwar Maharaj (the property 
concerned in this litigation) an idol of 
Shri Radha Krishan Ji, which she and 
her ancestors had been worshipping, 
would be installed and that the incomé 
from the two properties would be spent 
on the Bhog and service of the said 
deitv by the aforementioned two trustees 
and if anything was still to remain. that 
could be spent by the trustees on 


- - 
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parshad to be presented for Thakar Ji 
Maharaj and the remainder on them- 
selves. After having prescribed the pur- 
poses Nikko Bibi proceeded to state in 
her last will that none of the trustees 
individually or jointly would have any 
right of ownership in the two properties 
and would not be entitled to alienate 
them or any part thereof in any manner 
whatsoever. 


7. The learned counsel for the 
appellant has submitted that there could 
be no dedication to “Thakur Ji Maharaj” 
as the words ‘“Thakurji Maharaj’ would 
apply to various deities. It is submitted 
that in case of a dedication the deity 
must be specified. The argument suffers 
from inherent fallacy inasmuch as the 
will clearly mentioned that the ido] to 
be installed was that of Shri Radha 
Krishan Ji Maharaj which Nikko Bibi 


„and her ancestors had been worshipping. 


In order to support himself the ap- 
pellant’s counsel has firstly cited Phool 
Chand v. Puran Chand, ILR (1962) 1 All 
671. The court in that case noticed that 
the first defect in the creation of the 
waaf was that it had not been created 
in favour of any particular idol but only 
in favour of “Thakur Ji Maharaj’. It 
was then contended that the waaf in that 
case contained no provision requiring 
the managers to spend a single pie either. 
on the worship of Shri Thakur Ji Maha- 
raj or providing for its Bhog etc. In the 
present case Nikko Bibi clearly specified 
the idol. on the worship of which the 
trustees were to spend the money. only 
the remainder being available to them 
for personal expenses and. that too, after 
providing for the Parshad, to be offered 
to the deity. In the case before the Alla- 

habad High Court no provision had been 

made for expenditure on religious or 
charitable purposes, That is not the case 
here. It is not open to the appellant to 
urge that there was any uncertainty 
which could be fatal to the creation of 
the trust. 


The second dition on behalf of the 
appellant is Phundan Lal v. Arya Prithi 
Nidhi Sabha, (1911) ILR 33 All 793. In 
that case it was held that a dedication 
not to any particular deity but to “Tha- 
kurii in his thakurdwara” without men- 
tioning the particular Thakurii to whom 
the property was dedicated was void for 
uncertainty. In this case Nikko Bibi hav- 
ing prescribed that the idol would be 
that of Shri Radha Krishan Ji the ap- 
pellant cannot derive any sustenance 
from the citation. 


The third case cited is Chandi Cha- 
ran Mitra v. Haribola Das. ILR 46 Cal 
951 = (AIR 1919 Cal 199). There 
the court was concerned with the propo- 
sition that under the Hindu Law a gene- 
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without giving the name of the deity 
for whose benefit the endowment is to 
take effect, is void for uncertainty. That 
case too does not sustain the contention 
raised on behalf of the appellant. 


8. The counsel for the appellant 
has given me fair assistance in referring 
to particular passages in Hindu Law of 
Religious and Charitable Trusts by B. K. 
Mukherjea, J. The first reference is:— 

“So far as the Hindus are concerned 

there is no restriction on their powers 
to create a charitable or religious trust 
by a will.” 
This occurs at page 76 of the Third Edi- 
tion of the book published in 1970. It 
supports me in the yiew already ex- 
pressed that where a will is to operate 
SO as to create a charitable or religious 
trust it cannot be assailed on the basis 
of being unstamped and that a private 
Hindu charitable or religious trust .can 
result from- a will. 

At page 79-in the same volume it is 

observed:— 
“~ "On the other hand. it is quite open 
to him te create an endowment merely 
by renouncing his rights in specific pro- 
perty and indicating the particular reli- 
gious or charitable purpose for which 
the property is to be used.” 

I have been referred to other obser- 
vations also made by the eminent au- 
‘thor of the’ treatise relied upon and after 
aoe considerable thought I conclude 
hati— 

(a) There are different types of cere- 
monies prevailing in different parts of 
the country for installation of the idols 
and as the ages have progressed, where 
the intention of the creator of a private 
Hindu religious charitable trust stands 
established, the mere want of proof of 
a particular ceremony pertaining to the 
installation of an idol will not stand in 
the way of concluding that a valid pri- 
vate Hindu religious charitable trust had 
heen: created; 


(b) It is important that there should 
he a person having absolute ownership 
in specific immovable property. Such a 
person can for a specific religious. or 
charitable purpose create a private 
Hindu religious charitable trust. Where 
it is established that a particular person 
Raving absolute power of disposition 
over specified immovable property owned 
bv him had for a specific purpose creat- 
ed a private Hindu religious charitable 
[trust and had prescribed the mode in 
which the trustees were to function, 
then it will not be necessary to find 
‘whether particular prescribed ceremonies 
iby reciting any particular kind of San- 
kalpa Mantras had been performed i 
not; 

(c) Even in the absence of the proof 
of religious ceremonies establishing the 
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installation of a deity a disconcerned 
and independent Hindu Religious Charit-|- 
able Trust may still be proved to have 
been validly created. 


Having gone through the evidence., oral 
and documentary, I affirm the view that 
respondent No..1 had been appointed as 
a co-trustee by Exhibit P-3, It must be 
appreciated that the suit which he had 
brought was for a declaration that the 
mortgages being ab initio void the im- 
pugned decree was inoperative. ineffec- 
tive and inexecutable against the pro- 
perty in suit, Even within the scope of 
Section 42 of the former Specific Relief 
Act applicable on the date of the insti- 
tution of the suit, which was filed on 
16th August. 1961, respondent No. i 
could have sued for a mere declaration. 


9, Apart from Exhibit P-3. leav- 
ing aside Exhibits P-16 and P-17, which 
pertain to the year 1931. there are other 
documents which show that Shankar 
Nath respondent No. 1 did possess the 
status of a co-trustee in respect of the 
property in suit. In Exhibit P-7 dated 
the 25th September. 1935, a demand 
notice issued after the demise of Nikko 
Bibi for collecting the house tax, res- 
pondent No. 1 was described as a co- 
trustee along with late Ft. Shambhu 
Nath, In similar notices Exhibit P-8 dat- 
ed the 23rd of -September, 1941 and in 
Exhibit P-11 dated the 14th of January, 
1946. respondent No. 1 was mentioned 
as a co-trustee. 


10. The counsel for the respon- 
dents has cited Vemareddi Ramaraghava 
Reddy v. Konduru Seshu Reddy, AIR 
1967 SC 436. wherein it was held that 
Section 42 of the Specific Relief Act was 
not exhaustive of the cases im which a 
declaratory decree might be granted and 
the courts had the power to make dec- 
laratory decrees independent of the im- 
positions of the said section. As an in- 
stance. a declaration could be granted 
to the effect that a compromise decree 
would not bind the deity. 

The Supreme Court laid down that 
the legal position was well established 
that -a worshipper of a Hindu temple 
was in certain circumstances entitled to 
bring a suit for a declaration that the 
alienation of the temple properties by 
the de jure Shebait was invalid and not 
binding upon the temple. 


Since late Pt. Shambhu Nath on the 
basis of an alleged title derived from the 
will made on 3rd April, 1916, by Smt. 
Nikko Bibi registered om 4th April, 1916, 
which had been subsequently cancelled, 
executed the two mortgage deeds with- 
out possessing ownership rights. the 
decree based upon them could certainly 
have been declared as being inoperative 
and imexecutable in respect of the pro- 
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perty in suit, The court below was right 
in holding that the trial Court had re- 
corded a wrong finding on issue No. 5. 
The learned counsel for the. appellant 
has brought to my notice the recent pro- 
nouncement by the Supreme Court re- 
ported as S. Shanmugham Pillai v. K. 
Shanmugham Pillai, (1972). 2 SCWR 80 
= (AIR 1972 SC 2069). The observations 
made therein support the conclusions 
arrived at by me. 

The Supreme Court observed that in 
order to determine whether a dedication 
is complete or not. it would have to be 
determined in each case on the inter- 
pretation of the terms of the particular 
document whether the dedication was 
complete or partial. 

In every case the true intention has 
to be gathered on a fair and reasonable 
interpretation of the document constru- 
ed as a whole. 


The Supreme Court in the afore- 
mentioned judgment observed that if the 
income of the property was substantiallv 
intended to be used for the purpose of 
charity and only an insignificant and a 
minor part of it was allowed to be used 
for maintenance of the worshippers or 
the manager. then it would still be pos- 
sible to hold that the dedication was 
complete. 


10. In this case. Nikko Bibi indi- 
cated that the idol of Shri Radha Kri- 
shan Ji Maharaj was to be installed and 
the two trustees, named in the will .were 
to spend the income derived from the 
properties on the worship of the speci- 
fied idol and the remainder was first to 
be applied to Prashad and if still some- 
thing was left over that could be used 
by the trustees personally. I come to the 
conclusions that:— 


(i) On appraisal] of oral evidence 
along with Exhibit P-3 it stands esta- 
blished that during her lifetime Nikko 
Bibi got the idol of Shri Radha Krishan 
Ji installed in the property in dispute. 

(ii) She appointed respondent No. 1 
and late Pt. Shambhu Nath for the pur- 
pose of acting as trustees. 


Gii) She clearly prescribed in Exhi- 
bit P-3 that the trustees mentioned 
therein would in no manner be entitled 
to alienate the properties which were 
not owned by them. 


(iv) In terms of Exhibit P-3 the 
trustees could reside in the properties 
mentioned in the document and that de- 
fendants 2 to 6, heirs of late Pt. Sham- 
bhu Nath, were residing in the property 
in dispute. 

(v) The property in dispute was not 
in possession of the appellant and res- 
pondent No. 1 was not required’ to sue 
either the appellant or defendants 2 to 
6 to the suit for possession. 
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(vi) The suit filed by respondent 
No. 1 for a declaration that the decree 
obtained by the appellant was inexecut- 
able against the property in dispute, 
was maintainable without seeking anv 
further relief. 


I find no merit in this appeal, which 
is dismissed but without costs. 


Appeal dismissed. 


Vaere. 
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Ram Sarup and another, Appellants 
v. Smt. Raj Dulari. Respondent. 


Second Appeal No. 185 of 1968. D/- 
25-9-1972, against order of J. D. Jain. 
Addl. Dist. J., Delhi. D/- 30-4-1968, 


Index Note:— (A) Limiation Act 
(1963), Art. 52 — Application for evic- 
tion — Prayer by defendant to fix stand- 
ard rent — Interim rent fixed at rate 
lower than contractual rate — Eviction 
petition dismissed in default — Suit for 
recovery of difference between contrac- 
tual rent and interim rent — Limitation 
starts from date of dismissal of eviction 
petition. (X-Ref:— Delhi Rent Control 
Act (1958). S. 15 (3).) 


Brief Note:— (A) So long as the 
eviction proceeding did not terminate 
the landlord was not entitled to claim 
rent at contractual rate the lability of 
the tenant being limited to pay rent at 
the interim rate only, But once the pro- 
ceeding was dismissed and the standard 
rent could not be fixed, the tenant be- 
came liable to pay remt at the contrac- 
tual rate with retrospective effect, In 
this view of the matter the difference in 
the contractual rent and interim rent 
for the period from 1-2-62 to 30-9-62 
accrued due on 6-2-65 when the eviction 
petition was dismissed and hence the 
suit for the recovery of the difference 
and the other subsequent outstanding 
rent filed in October, 1965 is within 
time. (Paras 6, 7, 8, 9, 10) 


B. T. Singh for Petitioners; N, D- 
Bali with R. S5. Verma, for Respondent. 


SUDGMENT :— In their written 
statement dated November 2, 1965. filed 
in reply to an eviction petition of Raj 
Dulari respondent landlady. the appel- 
lant-tenants made a prayer for fixation 
of standard rent under the Delhi Rent 
Control Act. 1958. herein called ‘the Act’. 
for the premises in dispute. which had 
been taken on rent in 1958. An applica- 
tion under Section 15 (2) of the Act was 
filed by the landlady for directions to 
the appellants for deposit of arrears o 
rent due from February 1. 1962 at the 
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Tate of Rs. 175/- per month. On March 
15, 1963 the Additional Controller fixed 
Rs. 125/- per month as the interim rent, 
under Section 15 (3) of the Act and di- 
rected the arrears and future rent to 
be paid at that rate. The eviction peti- 
tion, however, was dismissed in default 
on February. 6, 1965. In the meantime, 
the appellant tenants had deposited with 
‘the Additional Controller irom time to 
time a sum of Rs. 4,500/- in all. The 
appellants filed am application before the 
Additional Controller on June 4. 1966 for 
determination of their plea for fixation 
of-standard rent, but the same was dis- 


missed, The appeal against the said order 


was also dismissed and a second appeal 
to the High Court, S. A. O. 265 of 1968, 
has also been dismissed by me today, by 
a separate order. 


i 2. In the meantime, the respon- 
dent-landlady filed a suit on October 16, 
1965 against the appellants for recovery 
-of Rs. 3,200/- towards the balance of 
arrears of rent, out of which this second 
appeal has arisen. A sum of Rs. 7,700/- 
was claimed as arrears from February 1. 
1962 up to September 30, 1965 at 
Rs. 175/- per month. Against this. a sum 
of Rs. 4,500/- was adjusted as amount 
received in account from the Additional 
Controller, out of which Rs 4,375/- were 
said to be towards rent due from Febru- 
‘ary 1. 1962 to February 29, 1964 ai 
Rs. 175/- per month and the remaining 
Rs. 125/- were said to be part payment 
of rent for the month of March, 1964. 
The balance of Rs. 3,200/- was thus. 
claimed to be due from the appellants to 
the respondent landlady. The appellants 
resisted the suit and claimed, inter alia, 
‘that the respondent-landlady was not 
‘entitled to claim anything unless their 
plea of fixation of standard rent was 
decided. The learned Sub-Judge. how- 
ever, came to the conclusion that the 
appellants were liable to pay rent at 
the rate of Rs. 175/- per month. that 
the rent from February 1, 1962 onwards 
had been paid at the rate of Rs. 125/- 
per month, that the balance of the 
arrears at the rate of Rs. 50/- per month 
fon the period from Febuary 1. 1962 to 
September 30, 1962 amounting in all to 
Rs. 400/- had become barred by time 
and that for the remaining period, the 
plaintiff could claim at the rate of 
Rs. .175/- per month and adjust against 
it, the..proportionate amount deposited 
for that period. The balance. thus left 
-worked out of Bs. 2,800/- which sum was 
decreed against the appellants. Both the 
respondent landlady and the 
filed cross-appeals against the said judg- 
ment. which. however were dismissed 
by the Additional District Judge. The 
appellant tenants in their second appeal 
to this Court have again claimed that 
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standard rent not having been fixed, 
decree for arrears of rent could not be 
passed’ and in any case decree could not 
be passed for rent at a rate more than 
the said Rs. 125/- per month which had 
been fixed as the interim rent. 


3. The respondent-landlady also 
filed cross-objections claiming that the 
order of the learned Additional District 
Judge disallowing Rs. 400/- towards 
arrears of rent on the ground that it was 
barred by time was erroneous and pray- 
ing that the said amount Rs. 400/- 
should be decreed in her favour. 


4, The interim rent at the rate 
of Rs. 125/- per month. as already stat- 
ed. was fixed by the Additional Control- 
ler on March 15, 1963, in accordance 
with the then prevailing view of the law. 
and practice followed by the Controller, 
according to which the tenant’s prayer 
for fixation of standard rent made in 
the written statement owas taken inte 
consideration, regardless of the limitation 
provided in Section 12 of the Act. Inte- 
rim rent also used to be fixed in an al- 
most arbitrary manner, not necessarily 
at the rate at which it was last paid 
The Supreme Court in M. M. Chawla v 
J. S. Sethi, 1969 Ren CJ 913 (20) (para 
11), observed: 


“Sub-section (3) provides that inte- 
rim rent is to be paid. at the rate at 
which it was last paid. till the standard 
rent is determined but thereby it is not 
implied that standard rent is determined 
as an issue arising in the action for 
ejectment: the clause only means that 
when there is a dispute relating to the 
rate of contractual rent payable. the 
Controller shall within fifteen days of 
the date of the first hearing of the pro- 
ceeding. fix the interim rent and the 
amount so fixed shall be paid by the 
tenant until the standard rent in rela- 
tion to the premises is fixed in an appre- 
priate proceeding under the Act. The 


expression ‘having regard to the provi- 


sions of this Act’ has reference to Sec- 
tions 9 and 10.” 


5. The Additional Controller should 
have fixed the interim rent at the rate 
at which it was last paid and should 
have proceeded to fix the standard rent 
only if it could be fixed under Sections 
9 and 12 of the Act, The order fixing the 
interim rent at a rate lower than the 
rent at which it was last paid was an 
order passed under an erromeous view 
of the law, but it was not an order with- 
out the Additional Controller having 
jurisdiction to pass it. The order, so long 
as it stood. had to be complied with and 
could not be ignored. So far as the ap- 
pellant’s plea for fixation of standard 
rent was concerned, the same following 
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the aforesaid Supreme Court authority 
in M. M. Chawla’s case has already been 
overruled by me in S. A. O. 265 of 1968, 
between the same parties. decided sepa- 
rately today, holding that it could not 
be fixed in this case. being barred by 
time, 


6- The order fixing the interim 
rent. however, was in the nature of an 
interlocutory order passed during the 
pendency of the eviction proceedings, 
which were then pending before- the 
Additional Controller. It limited the lia- 
bility of the appellant-tenants to pay 
rent at the interim rent rate during the 
pendency of the eviction proceedings, 
subject to such. adjustments as may be 
required on the final outcome of those 
proceedings at their termination. The 
said interlocutory order expired on Feb- 
ruary 6, 1965 when the eviction petition 
was dismissed in default. There was no 
question of the appellant's liability be- 


ing limited any more to the payment of 


interim rent. If the standard rent ulti- 
mately fixed. in case it had been fixed, 
was more than the interim rent the 
tenant was liable to pay the excess; and 
if it was-less, then the tenant could 
claim the excess paid from the land- 
jlord. The contractual rent. in any case, 
was not in force and stood modified and 
reduced to the rate, which was fixed as 
the interim rent. Once proceedings in 
the instant case were dismissed and 
standard rent could not be fixed, the 
rate of contractual rent of Rs. 175/- ver 
month revived with retrospective effect 
and the landlady acquired a right to 
claim the outstanding balance amount, 
which she could not claim so long as 
the eviction proceedings lasted and the 
interim rent was in force. The appellant 
tenants therefore. are liable to pay the 
contractual rent at the rate of Rs. 175/- 
per month. The contention of the appel- 
‘lant that they cannot be called upon to 
pay more than Rs, 125/- per month. the 
interim rent fixed by the Additional 
Controller, is, thus, without any basis 
and is rejected. 

7. Dealing with the crass-obier- 
tions filed on behalf of the respondent- 
landlady, it is noticed that the cause of 
action for recovery of arrears at the 
eontractual: rate of rent in excess of the 
interim rent accrued on February 6, 
1965 when the eviction petition was dis- 
missed. Before that date the landlady, 
as noticed ‘already, could not ask 
payment of the arrears at the contrar- 
tual rate in view of the provisions of 
Section 15-(3) of the Act. A contention 
was raised that there is no legal bar to 
demand rent at a rate higher than the 
rate of interim rent. as is provided bv 
Section 5 of the Act. in the case of 
standard rent. This contention cannot be 
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accepted. Under Section 15 (3) of the 
Act, the tenant’s obligation is limited to 
his paying rent: at the rate of interim 
rent fixed. by the Controller. This auto- 
matically renders nugatory the rights 
of the landlord to ask for rent at a rate 
higher than the interim rent, For, if 
the landlord’s right to claim rent in ex- 
cess of the interim rent still remained 
intact and he could file a suit for re- 
covery thereof the whole obiect of the 
provisions of Section 15 (3) would be 
defeated: and the protection to the ten- 
ant provided by Section 15 (3) would 
become illusory. The only construction 
that can be placed on Section 15 (3) is 
that the interim rent is no less in effect 
than the standard rent the only differ- 
ence being that it is fixed on a provi- 
sional basis and subject to subsequent 
adjustments if necessary, But the land- 
lord cannot claim or receive rent in ex- 
cess of the said interim rent during the 
period it remains in force and effective. 
On the termination of the proceedings 
in which the interim rent was fixed. the 
landlord can claim the entire arrears at 
the rate of standard rent, if it is fixed 
and at the contractual rate. it if cannot 
be fixed. 


8. The quesion then arises, whe- 
ther the landlord can recover arrears of 
rent for the period prior to three years 
from the date of the filing of the suit 
for its recovery; or do such arrears be- 
come irrecoverable as having become 
barred by time. The order fixing the 
interim rent in the instant case was 
passed on March 15. 1962, directing the 
tenants to pay the arrears at Rs, 125/- 


per month, thereby modifying the 
contractual rent. The landlord could 
not claim or recover the arrears 


in excess of a sum calculated at the rate 
of Rs. 125/- per month, as there was no 
obligation on the appellants to pay the 
excess. The sum of Rs. 50/- out of the 
contractual rent became irrecoverable 
under the law. The retrospective opera- 
tion of the order fixing the interim rent 
affected the entire arrears from Febru- 
ary 1, 1962 and the contractual rent 
stopped falling due from month to 
month, with the result the rent for the 
month of February, 1962 and for all sub- 
sequent months was deemed to accrue 
due at the rate of Rs. 125/- per month, 
the interim rate of rent only. On pay- 
ment of arrears at this rate, there re- 
mained no outstanding arrears. If the 
standard rent had ultimately been fix- 
ed with retrospective effect and under 
the law it could be fixed from one year 
prior to the date of the application for 
fixation of standard rent then the de- 
mand by the landlord for rent in ex- 
cess of the standard rent so fixed may 
have subjected him to the penalties pro- 
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vided in Section 48 of the Act, The rent 
at the contractual rate. therefore. had 
become irrecoverable on the fixation of 
the interim rent, On the dismissal of 
the proceedings in which the interim 
rent was fixed and standard rent, as al- 
ready held, not being capable of being 
fixed, the obligation of the appellants to 
pay-the admitted contractual rent retros- 
pectively, which had lapsed on the fixa- 
tion of interim rent came into existence 
and the lamdlady acquired the right to 
recover it. Before this date. there was 
no legally recoverable rent, which was 
in arrears. The excess rent for the past 
period also became due only on the ter- 
mination of the said proceedings. In 
Mussumat Ramee Surno Moyyee v. Mo- 
khee Burmonia, (1867-69) 12 Moo Ind 
App 244 (PC), an auction sale of the 
rights of putnidars in a putni taluk by 
the landlord for arrears of rent was set 
aside and the putnidars, who had been 
dispossessed. restored with mesne pro- 
fits to be paid by the purchaser during 
the time they were out of possession. 
The landlord then brought a suit -against 
the putnidars to recover the arrears of 
rent, which had accrued before and dur- 
ing the time they were out of possession. 
The suit was instituted after a period 
of more than three years from the date 
of the sale. The Privy Council dealing 
with the question of limitation held: 


“that. upon the setting aside of this 
parties to 
possession. they took back the estate, 
subject to the obligation to pay the rent: 
and that the particular arrears of rent 
claimed in this action must be taken 
to have become due in the vear in which 
that restoration to possession took place.” 


y, .The appellants’ obligation to 
pay the difference in the rate of rent 
calculated at the contractual rate and 
that calculated at the rate of the interim 
rent thus came into existence on Febru- 
ary 6. 1965, when the eviction petition 
was dismissed. The excess amount be- 
came due only on that date. The cause 
of action to enforce the appellants’ ob- 


‘ligation arose on that date. 


10. The statute of limitation had 
not started running until the cause of 
action accrued and the cause of action 
accrued only when the said difference 
in- the arrears become due and recover- 
able. (See also Hem Chunder v. Kali 
Prosumro, (1903) 30 Ind App 177 (PC)). 
In this view of the matter, Rs. 50/- per 
month being the difference in the con- 
tractual rate of rent and the rate of in- 
terim rent for the period from Febru- 
ary 1, 1962 to September’ 30, 1962 accru- 


ed due on February 6 1965 when the, 


eviction petition was dibmissed. The suit 
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:for its recovery was filed on October 16, 


1965. The claim of the landlady. there- 
fore, cannot be said to be barred by; 
time, Her entire claim accordingly is 
within limitation. 

11. The appeal of the eppellants, 
accordingly, is - dismissed, while the 
cross-objections of the respondent land- 
tady are allowed. The judgments and 
decrees of the courts below are accord- 
ingly. ‘modified and the suit of the res- 
pendent-landlady is- decreed for Rupees 
3,200/- against the appellants. In the 
peculiar circumstances of the case, how- 
ever, there shall be no order as to costs. 


Order accordingly. 


—— 
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Ratan Chand, Petitioner v. The Delhi 
Development Authority. Respondent; 


C. W. No. 127 of 1967, D/- 4-9-1972. 


Index Nete:— (A) Constitution of 
India, Article 226 — Locus Standi 
Petitioner a trespasser challenging order 
to enforce payment of damages for use 
and occupation at rate not recaverable — 
Petition is maintainable. 

Brief Note :— (A) The threatened re- 
covery being a threat to the property of 
the petitioner, the petition is maintain- 
able. The fact that the petitioner was a 
trespasser is immaterial. (Para 4) 


Index Note :— (B) Public Premises 
(Eviction of Unauthorised Occupants) Act 
(1958), Section 7 (2) — Section is not vio- 
lative af the principle that no one should 
be judge in his own cause — No contra- 
vention of Article 14 ef the Constitution 
— (X-Ref :— Constitution of India, Arti- 
cle 14). 


Brief Note:— (B) Section 7 (2) cou- 
fers jurisdiction on the Estate Officer to 
assess the damages and require the un-’ 
authorised occupant to pay the same. It 
does not make the adjudicating autho- 
rity i.e. the Estate Officer a party to the 
proceeding before it. Indeed. under Sec- 
tion 3 (a) the Estate Officer is an inde- 
pendent person appointed by the Central 
Government. The mere fact that the 
show cause notice is issued by the Estate 
Officer is not sufficient to hold that he 
was a party to the decision of the De- 
partment to charge enhanced rate of 
damages. AIR 1959 SC 308, Distinguish- 
ed. (Paras 6, 7) 


Index Note:— (C) Public Premises 
(Eviction of Unauthorised Occupants) Act 
(1958), Section 7(2) — Assessment of 
damages for unauthorised occupation — 
Estate Officer can, in proper cases, in- 
crease the rate cf damages. (Para 11) 
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Mohan Behari’ Lal, for Petitioner; 
Bishambar Dayal, for Respondent. 


JUDGMENT :— This order will dis- 
pose of C. Ws. 127/67 and 331-D/66. The 
points involved in both the petitions are 
the same and they have been argued to- 
gether. For purposes of this order, facts 
in C. W. 127/67 are being referred to. 


2. The petitioner in C. W. 127/67 
is an occupant of 93 square yards of Jand 
situated at Motia Khan since prior to 
1950. This land is Government land. The 
petitioner paid damages for his occupa- 
tion of this land at the rate of Rs, 5/- 
per month per hundred square yards, On 
August 7, 1965 the petitioner received a 
notice from the Estate Officer under sub- 
section (2) of Section 7 of the Public 
Premises (Eviction of Unauthorised Oc- 
cupants) Act, 1958, hereafter called “the 
Act” demanding a sum of Rs. 837.12 in 
respect of his occupation of this land 
for the period with effect from April 1, 
1963 to March 31, 1965 at the rate of 
Rs. 37-50 per hundred square yards i.e. 
Rs. 34.88 for 93 square yards. The peti- 
tioner was required to show cause on or 
before September 23, 1965 why an order 
requiring this amount to be paid should 
not be made. In answer the petitioner 
submitted his objections. On September 
23, 1965 and October 27, 1965 the peti- 
tioner himself attended the hearings of 
these objections before the Estate Offi- 
cer, On October 27, 1965 the case was 
adjourned to December, 31, 1965. Ac- 
cording to the allegation in the petition, 
the petitioner fell ill on this date amd 
sent his son to get an adjournment but 
the Estate Officer did not allow any ad- 
journment and passed the ex parte order 
dated December 31. 1965 directing re- 
covery of a sum of Rs. 837.12 from the 
petitioner. Against this order, the peti- 
tioner filed an appeal before the learned 
District Judge. By order dated Novem- 
ber 9. 1966 this appeal was dismissed. 
The learned District Judge found that 
the petitioner was absent on December 
31, 1965 in spite of full knowledge of the 
proceedings when the order for recovery 
was made by the Estate Officer and, 
therefore, the ex parte order was justi- 
fied and that the assessment of damages 
at the rate of Rs. 37.50 per humdred 
square yards was perfectly in order as 
the locality where the land was situated 
was highly commercialised. The petitioner 
has assailed the notice dated August 7, 
1965 issued by the Estate Officer as well 
as the order of assessment dated 
December 31, 1965 passed by him as also 
the order of the learned District Judge 
dated November 9, 1966 on grounds that 
the order was without jurisdiction and a 
nullity in law and was vitiated as no 
hearing had been allowed to the petitioner 
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3. In the return filed fC spno- ee 
sition, the averments made were denied 
and it was urged that the petitioner being’ 
a trespasser, in so far as he was ‘to pay 
damages only in respect of the land, had. 
no locus standi to file this petition. 


4, It will be appropriate first to 
consider the preliminary objection urged 
on behalf of the respondent before taking 
up the merits of the petition. The learned 
counsel for the respondent contended that 
the petitioner was being charged damages 
only in respect of the land and as such 

e had no right qua the land and had, 
therefore, no locus standi to file this 
petition. I see no mertts in this objec- 
tion. The subject-matter of this peti- 
tion is not the right of the petitioner to 
remain in occupation of the land but the 
act of the respondent in enforcing -pay- 
ment of damages at the rate not recover- 
able from him according to the petitioner. 
By the impugned orders the occupation 
of land by the petitioner is in no way 
sought to be disturbed. The order of the 
Estate Officer which has been affirmed on 
appeal by the learned District Judge has 
simply directed recovery of a certain 
amount from the petitioner as arrears of 
land revenue which the petitioner says 
is not legally recoverable from him, The 
threatened recovery in the circum- 
stances constitutes a threat to the pro- 
perty of the petitioner and as such en- 
titles him to invoke Article 226 of the 
Constitution. The objection that the peti- 
tioner has mo locus standi to file this 
petition thus has no merits and is re- 
pelled. 


5. The learned counsel for the 
petitioner urged following grounds in 
support of the relief claimed in the peti- 


a: , 

(1) That Section 7 (2) of the Act is 
violative of Article 14 of the Constitu- 
tion and the order passed by the Estate 
Officer under this provision is a nullity. - 

(2) That the Estate Officer had no 
jurisdiction to increase the rate of 
damages from Rs. 5/- per hundred 
square yards to Rs. 37.50 per hundred 
square yards and the order passed by 
him was without jurisdiction. 


(3) That there was no evidence be- 
fore the Estate Officer on which he could 
base his finding that damages could be 
charged at the rate of Rs. 37.50 per hun- 
dred square yards. 


(4) That no hearing was granted to 
the petitioner. 


FIRST CONTENTION : 


6. In support of the first conten- 
tion the learned counsel argued that Sec- 
tion 7(2) of the Act made the Estate 
Officer to be a judge in his own cause 
and as such contravened the funda- 
mental principles of natural justice and 


ka 


28 Delhi [Prs. 6-9] 


was in violation of Article 14 of the Con- 
stitution and thus void. The notice dated 
August 7. 1965 in the instant case. the 
learned counsel said, was issued by the 
Estate Officer proposing to charge 
damages from the petitioner at the rate 
of Rs. 37.50 per hundred square yards 


Jand the Estate Officer then himself as- 


sumed the role of a Judge to decide the 
idispute in regard to the rate of assess- 
lment. Justice the learned counsel con- 
‘cluded. should not only be done but 
should manifestly and undoubtedly be 
seen to be done. Reliance in support of 
these submissions was placed on obser- 
vations in Gullapalli Nagegwara Rao vV. 
Andhra Pradesh State Road Tramsport 
Corpn., AIR 1959 SC 308. 


7. After hearing the learned coun- 
isel for the parties I am unable to sus- 
tain this contention. Section 7 of the Act 
oS as under :-— 


. “Power to Recover Rent or Da- 
eae in Respect of Public Premises as 
‘Arrears of Land Revenue.— (1) Where 
any person is in arrears of rent payable 
in respect of any public premises, the 
estate officer may. by order, require that 
person to pay the same within such time 
and in such instalments as may be speci- 
fied in the order. 


(2) Where any person is. or has at 
any time been, in unauthorised occupa- 
tion of any public premises, the estate 
officer may, having regard to such prin- 
ciples of assessment of damages as may 
be prescribed, assess the damages, on ac- 
count of the use and occupation of such 
premises and may. by order, require that 
person to pay the damages within such 
time and im such instalments as may be 
specified in the order: 


(3) No order under sub-section (1) 
or sub-section (2) shall be made against 
any person until after the issue of a 
notice in writing to the person calling 
upon him to show cause within such time 
as may be specified in the notice why 
such order should not be made, and until 
his objections. if any, and any evidence 
he may produce in support of the same, 
have been considered by.the estate offi- 
cer.’ 


The provision confers a jurisdiction on 
the Estate Officer to pass an order requir- 
ing any person in arrears of rent in res- 
pect of any public premises to pay the 
said arrears and also to assess the 
damages and require the person in un- 
authorised occupation to pay the same in 
terms.of the section, but nowhere makes 
the adjudicating -authority a party to the 
eontroversy before it. On the contrary, 
Section 3 of the Act provides that the 
Estate Officer shall be an independent 
person of the qualifications laid down in 


elause (a) of Section 3 who is appointed 


Ratan Chand v. Delhi Development Authority 


A.I. R. 


by the Central Government to act as 
such by notification in the official gazette. 
Clause (b) of this section further lays 
down that the Central Government shall 
alsco, by the gazette notification, define 
the local limits within which or the 
categories of public premises in respect 
of which the Estate Officer so appointed 
shall exercise his powers conferred by 
the Act and perform the duties imposed 
by the Act. The- provision of hearing in 
sub-section (3) of Section 7 also shows 
that the Estate Officer is to act in no 
way identified with the party seeking 
before him to obtain the order for tne 
payment of rent or for its assessment. 


8. The learned counsel for the 
petitioner urged that the show cause 
notice dated August 7, 1965 (Annex. ‘'B’) 
was issued by the Estate Officer and in 
that notice under the signature and seal 
of the officer issuing the notice he was 
described as “Estate Officer, Delhi De- 
velcpment Authority”. This. he © said, 
clearly showed that the Estate Officer 
himself proposed the enhancement of 
rent. There is no merit in this submis- 
sion. No evidence other than the endorse- 
ment referred to above in the notice was 
placed on the record to show that the 
Estate Officer in this case was a party to 
the decision of the Department, manag- 
ing the land in question, to charge rent 
at tne rate mentioned in the notice. The 
description of the Estate Officer as Estate 
Officer. Delhi Development Authority, did 
not prove that the Estate Officer as an` 
Officer of the Delhi Development Autho- 
rity was a party to this decision. The 
description simply sets out the cate- 
goriss of public premises in respect of 
which the Estate Officer could exercise 
his powers conferred by the Act as en- 
visaged in clause (b) of Section 3 of the 
Act. Without any further positive evi- 
dence on the record, therefore, I am not 
prepared to hold that in the instant case 
the Estate Officer who issued the show 
cause notice to the petitioner was a party 
to the decision to charge rent at the rate 
mentioned in the notice. 


9, In Gullapallli Nageswara Rac’s 
case, AIR 1959 SC 308 referred to ky 
the learned counsel. one of the conten- 
tions raised was that the scheme framed, 
in pursuance of which the “petitioners 
were being deprived of their right to 
carry on the business of motor transac- 
tion in certain districts of Andhra Pra- 
desh, was promulgated in dercgation to 
the provisions of law. Amongst others, 
it was urged that the scheme did not 
disclose that the State Transport Under- 
taking was of the opinion that the scheme 
Was necessary in the interests of the 
public. and as such a necessary condi- 
tion for the initiation of the scheme was 
not complied with, and the scheme could 
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not, therefore, be enforced. The proce- 
dure prescribed for the approval of the 
scheme, the Court found, was that the 
State Transport Undertaking prepared a 
scheme for providing for the road trans- 
port in relation to an area to be run or 
operated by the State Transport Under- 
taking and any person affected by the 
scheme could within 30 days from the 


date of its publication file before the Se- - 


cretary to the Government, in-charge of 
Transport Department, objections and 
representations in writing giving reasons 
in support thereof. After receivisg the 
objections and representations the Gov- 
ernment was to fix the date for hear- 
ing of the ‘objections and after giving an 
opportunity to the persons concerned of 
being heard in person or by authorised 
representatives, consider the objections 
and then modify or approve the scheme. 
It was found in that case that after the 
scheme had been prepared and published 
in the Official Gazette the petitioners and 
others filed objections before the Secre- 
tary to the Government, Transport De- 
partment, within the prescribed time and 
the Secretary to the Government, In- 
- charge of Transport Department, heard 
the representations of the objectors, pre- 
pared his notes and then placed the en- 
tire matter before the Chief Minister 
who passed orders rejecting the objec- 
tions and approving the scheme. As one 
of the parties to the dispute before the 
State Government was the Transport De- 
partment functioning as a statutory au- 
thority under the Act and the person who 
was found to have received the objec- 
tions of the parties and heard them per- 
sonally or through representatives was 
the Secretary of the Transport Depart- 
ment. the Supreme Court held that the 
hearing and rejection of the objections 
by him was not proper as it was dis- 
charge of a quasi-judicial function and 
the person interested in one party name- 
ly. the Secretary of the Department, 
could not hear and decide the objections. 
On page 326 of the report the Court 
said :— 


“The head of that department re- 

ceived the objections, heard the parties, 
recorded the entire proceedings and pre- 
sumably discussed the matter with 
the Chief Minister before the latter ap- 
proved the scheme. Though the formal 
orders were made by the Chief Minister, 
in effect and substance the enquiry was 
conducted and personal hearing was 
given by One of the parties to the dis- 
pute itself.” 
After noticing the observations in Ranger 
v. Great Western Rly.. Co.. (1854) 5 HLC 
72 at p. 89 = 10 ER 824 at p. 827, the 
_Court then said :— ` 

"The aforesaid decisions accept the 
fundamental principle of natural justice 
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that in the case of quasi-judicial pro- 
ceedings the authority empowered to de- 
cide the dispute between opposing par-- 
ties must be one without bias towards: 
one side or other in the dispute. It is: 
also a matter of fundamental] importance: 
that a person interested in one party ‘or: 
the other should not, even formally, take 
part in the proceedings though in fact he 
does not influence the mind of the per-- 
son, who finally decides the case. This: 
is on the principle that justice should not: 
only be done, but should manifestly andi 
undoubtedly be seen to be done. The 
hearing given by the Secretary. Trans- 
port Department, certainly offends the 
said principle of natural justice and the 
proceeding and the hearing given, in vio- 
lation of that principle, are bad.” 
The case in hand, for reasons already 
stated. is wholly different and these ob- — 
servations are not attracted. There is 
nothing on the record to show that the 
Estate Officer was in any manner ton- 
cerned with the proposal to recover ` 
damages from the petitioner as claimed 
in the notice or had any bias whatever. 
The cited case. therefore. does not help 
the petitioner. 

16. The first contention in con- 
sequence is repelled. 


SECOND AND THIRD CONTENTIONS: 


11. These two contentions can be 
dealt with together. Reference to sub- 
section (2) of Section 7 of the Act ex- 
tracted above does not bear out the griev-- 
ance of the petitioner that the Esate 
Officer had no jurisdiction to iricrease 
the damages. This provision in terms 
empowers the Estate Officer and then 
confers jurisdiction on him to assess the 
damages. The word assess” does not 
simply mean “calculate” or “compute”, Ac- 
cording to Chambers’s Twentieth Century 
tomer ah it means “to fix the amount 
of” j l 












be paid and to hold that a particular 
rate at which damages were being claim- 
ed was not justified or in conformity with} 
the prescribed principles for assessment| 
of damages and to increase or decrease| 
it. He, therefore, necessarily has _ the}; 
jurisdiction in case where damages werel/ 
being recovered at a particular rate andl 
were sought to be recovered at a higher}: 
rate to increase or decrease the rate. The} 
submission that in the instant case he had} 
no jurisdiction to order recovery of 
damages at a rate higher than the rate 
at which the petitioner was being charg-- 
ed previously has no merits. 


12. In fixing the rate of damages: 
the Estate Officer. according sub-sec. (2): 
of Section 7 has to have regard to the- 
prescribed principles for assessment of? 
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damages. These principles for assess- 
ment have been laid down in Rule 7 of 
the Rules framed by the Central Govern- 
ment under Section 13 of the Act, known 
as the Public Premises (Eviction of Un- 
authorised Occupants) Rules. 1958, here- 


-after called “the Rules”, Rule 7 pro- 
vides :— . 
"Assessment of damages— 
In assessing damages for un- 


authorised .use and occupation of amv 
public premises, the estate officer shall 
take into consideration the following 
matters, namely :— 

(a) the purpose and the period for 
which the public premises were in un- 
authorised occupation: 

: (b) the mature, size and standard of 
the accommodation available in such pre- 
mises; 

(c) the rent that would have been 
realised if the premises had been let on 
rent for the period of unauthorised oc- 
cupation to a private person; 

(d) any damage dome to the premises 
during the period of unauthorised oc- 
cupation; 

{fe} any other matter relevant for the 
purpose of assessing the damages.” 

The Estate Officer in the impugned order 
dated December, 31, 1965 kas found that 
the rate of Rs. 37.50 per humdred square 
yards at which the damages were claim- 
ed was reasonable in view of prevailing 
rental value of the lands in the locality. 
This finding is based on a relevant con- 
sideration provided for assessment in 
clause (c) of Rule 7 of the Rules. There 
is nothing to indicate that there was no 
evidence before the Estate Officer of the 
prevailing rental value of lands in the 
locality. That this rental value was the 
rate at which damages were being claim- 
ed from persons other than the petitioner 
in occupation of neighbouring lands is 
borne out by the fact that the petitioner 
has mot complained of any discrimina- 
-tion against him in this regard and it is 
‘not his case that damages of similar 
‘lands’ in the locality had been assessed 
at a rate other than Rs. 37-50 per hun- 
dred square yards. 
vailing rate of rent in the locality. as 
the order says it was. the Estate Officer 
was perfectly justified to adopt this basis 
to assess the damages payable by the 
petitioner. The grievance in the circum- 
stances of the case. for reasons aforesaid. 
is without merit and does not call for 
interference in exercise of the writ juris- 
diction. l z 


FOURTH CONTENTION: 


12-A. The learned counsel conceded 
as, indeed, it was admitted by the peti- 
tioner himself that the petitioner knew 
of the proceedings before the Estate Offi- 
cer and.the show cause notice had been 
duly served on him. He, however, urged 
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that as the order was passed ex parte on 
December 31, 1965. and the Estate Off- 
cer failed to adjourn the proceedings the 
decision was bad and deserved to be 
quashed, There is no merit in the sub- 
mission. The learned District Judge in 
apreal has found that on October 27, 
1965, the case was adjourned to Decem- 
ber 31. 1965 in the presence of the peti- 
tioner and that on December 31. 1965 the 
petitioner did not turn up at the time of 
hearing. The learned counsel stated that 
it was because the petitioner was ill and 
that he had sent his son. There is noth- 
ing on the record to substantiate this 
contention, The learned counsel for the 
petitioner could have applied to the 
Estate Officer for the setting aside of 
the order and by producing available 
evidence in support cf the allegations. 
This he failed to do. Even before the 
learmed District Judge no evidence in sup- 
port of the alleged illness was placed on 
the file for consideration of this plea. There 
is no indication on the record to show 
that any request for adjournment was 
made to the Estate Officer which was 
unjustifiably refused. The grievance, in 
these circumstances. is misconceived and 
cannot be entertained by the writ Court. 


13. In the result, I find no case is 
made out for the petitioner. Civil Writ 
Petitions 127/67 and 331-D/66 are, there- 
fore, dismissed. In the peculiar circum- 
stances of these there shall be no order 
as to costs. 

; Petition dismissed. 


AIR 1974 DELHI 30 (V 61 C 6) 
SPECIAL BENCH 
S. N. ANDLEY, C. J., S. N. SHANKAR 
AND 
V. S. DESHPANDE, JI. 

Chief Controlling Revenue Authority, 
at Petitioner v. Smt. Janki Devi, Respon- 
ent, 

Stamp Duty Refererce No. 1 of 1972, 
D/- 22-3-1973. 


Index Note:— (A) Stamp Act (1899), 
Sch. 1-A, Art. 63, exemption — Lease by 
President of India of a plot of land and super- 
structure — Transfer deed of leasehold rights 
—- Whether exempt from stamp duty. 


Brief Note :— (A) A lease deed D/- 19-5- 
1965 was executed in favour of J, the highest 
bidder at an auction sale of leasehold rights 
in respect of certain land and the commer- 
cial flat over a shop on the ground floor, by 
the President of India. By a subsequent deed 
of transfer, J transferred her leasehold rights 
under the lease deed D/- 19-5-1965. The 
question was whether the transfer deed was 
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exempt from stamp duty under Sch. 1-A, 
Art. 63 of the Stamp Act. 


Held on a proper construction of the lease 
deed dated 19-5-1965 that it was a lease not 
only of the land but also of the superstruc- 
ture in the shape of commercial flat and there- 
fore the deed of transfer executed by J must 
be taken to be a transfer of lease which was 
exempt from stamp duty under Sch. 1-A, 
Art. 63. The fact that the lessor had under- 
taker’ to pay to the lessee the value of the 
building on the termination of the lease or 
the fact that the consideration in the transfer 
document executed by J for the land and the 
superstructure had not been shown separa- 
tely were of no consequence. (Paras 5 to 7) 

S. S. Dalal, for Petitioner; R. L. Aggar- 
wal and Bk. Mehta Singh, for Respondent. 


S. N. ANDLEY, €C. J.:— This reference 
has been made by the Chief Controlling Re- 
venue Authority, Delhi, hereinafter referred 
to as “the Authority”, at the instance of 
Janki Devi under Section 57 (1) of the Indian 
Stamp Act, 1899. The question referred for 
the opinion of this Court is :— 

“Whether the deed in question, which 
contemplates transfer of lease-hold rights, 
acquired under the deed of lease dated 19-5- 
1965 and proprietary rights of the commercial 
flat acquired under the sale certificate, is ex- 
empt from payment of stamp duty under ex- 
emption to Art. 63 of Sch. 1-A of the Indian 
Stamp Act, 1899.” 


2. According to the statement of case 
submitted by the Authority, Janki Devi 
acquired lease-hold rights of a plot of land 


in Gokhle Market in a Public auction upon ' 


which a commercial flat existed. The certi- 
ficate of sale issued to Janki Devi is the certi- 
ficate of sale issued in respect of léase-hold 
properties by the President of India under 
Rule 90 (15) of the Rules framed under the 
Displaced Persons (Compensation and Reha- 
- bilitation) Act, 1954 as she was the highest 
bidder in the sale by Public auction held on 
May 27, 1957. The property described in the 
Schedule is an area of 122.8 square yards being 
a commercial flat over shop Nos, 47-58 and 
48-57, Gokhle Marg, Delhi. The amount paid 
in cash and in the shape of compensation- 
claim totals Rs. 22,200/-. A lease was given 
-to Janki Devi by the President of India on 
May 19, 1965. By this lease the President 
demised to Janki Devi “the land described in 
the schedule hereunder written......... > The 


. The demise under this lease has been 
described in these words :— 

“Now, this Indenture witnesseth that in 
Consideration of the cost of land and super- 
structure of Rs. 22;200/- (Rupees twenty two 
thousand two hundred only) paid before the 
execuuion of {hese presents the receipt where- 
of the Lessor hereby acknowledges and the 
rent hereinafter reserved and of the coven- 
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ants by the Lessee hereinafter contained the 
lessor doth demise unto the Lessee all that 
piece of land containing ‘by admeasurement 
122.8 sq. yards or thereabouts situated in com- 


mercial flat over shop No. 47-58 and 48-57 


in Gokhale Market, Delhi ............ m 

It may here be mentioned that the words un- 
derlined in the above quotation have been 
substituted in hand for the words “premium” 
and “plot” which were in the printed copy 
of the original lease which has been shown 
to us whereas in the copy of the lease deed 
in the paper book of the case the aforesaid 
words : “premium” and “plot” have not been 
struck off and the words substituted therefor 
have not been shown. This lease is for the 
term of 99 years commencing from Febru- 
ary 11, 1958 and has fixed a yearly ground 
rent of Rs. 4/-. Various clauses in the lease 
mention the land and building or the land or 
structure or the land or buildings erected 
thereon. 


3. Janki Devi wanted to transfer the 
premises thus acquired by her by a deed of 
sale described -as a deed of transfer of lease 
in consideration of a sum of Rs. 10,000/-. It 
is recited in this deed’ of transfer that Janki 
Devi was granted a lease by the President of 
India on May 19, 1965 “of land 122.8 sq. 
yards or thereabout in commercial flat on 
shops 47/58-48/57 Gokhale Market, Delhi.” 
Janki Devi made a reference to the Collector 
of Stamps as to the appropriate duty payable 
on this transfer deed. She claimed that it was 
exempt from stamp duty by reason of Art. 63 
of Sch. 1-A of the Indian Stamp Act inasmuch 
as it was a transfer of the aforesaid lease ` 
granted by the President of India which was 
exempt from duty. The Collector of Stamps 
held that the instrument in question was a 
conveyance and was chargeable to stamp duty 
as. such under Ari. 23 of Sch. 1-A of the Act 
as also to transfer duty under Section 147 of 
the Delhi Municipal Corporation Act, 1957. 
Thereupon, Janki Devi made a petition under 
Section 56 of the Indian Stamp Act to the 
Authority to make a reference to this Court 
under Section 57 (1). This petition was. dis- 
missed by the Authority on May 11, 1970. 
Thereupon, Janki Devi filed a writ in this 
Court (Civil Writ No. 1265 of 1970) which 
was decided on January 3, 1972 by Sachar, J. 
who issued a mandamus to the Authority to 
State a case. 


4, The Authority was of the view that 
the claim of Janki Devi that the plot of land 
including the superstructure thereon in the 
Shape of the Commercial Flat was given to 
her on lease was rebutted by the recitals in 
the deed of lease to the effect that the Presi- 
dent had undertaken to pay to the Jessee the: 
value of the building, fixtures, etc. on the 
land on the date of termination of the lease, 
that the instrument does not disclose separa- 
tely the consideration accepted by Janki Devi 
for the lease-hold rights and that accepted 
for the proprietary rights in the superstruc- 
ture and, therefore, the transfer deed was not 
only for the leasehold rights in the land but. 
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also of the proprietary rights in the super- 
structure. 


5. The question that arises is a ques- 
tion of construction of the lease granted by 
the President to Janki Devi. If it is a lease 
not only of the land but also of the super- 
structure in the shape of the commercial flat, 


‘- Ithen concededly the transfer deed by Janki 


Devi would be exempt under Art. 63 of Sche- 
dule 1-A of the Indian Stamp Act. 


6. Now, if the substituted words point- 
ed out by us above are taken into considera- 
ition, there is no doubt that the aforesaid lease 
by the President granted leasehold rights not 
jonly in respect of the land but also of the 
superstructure thereon. This is quite clear 
from the words of demise quoted by us above 
read with the Schedule to the lease deed 
which refers only to the commercial flat over 
the aforesaid shops. The learned counsel for 
the Authority has contended that in the vari- 
ous clauses imposing conditions upon the 
lessee, land has been described separately from 
the superstructure. In our opinion, this fact 
is of no consequence because in this case the 
superstructure is on the first floor and the 
land, naturally, is under the ground floor. The 
deed of lease granted by the President is a 
composite document granting leasehold rights 
not only in the land but also in the super- 
structure i,e. the commercial flat over shops. 
The fact that the lessor has undertaken to 
pay to the lessee the value of the building on 
the termination of the lease or the fact that 
the consideration in the transfer document 
executed by Janki Devi for the land and the 
superstructure has not been shown separately 
are of no consequence. It is to be remember- 
ed that the amount of RS. 22,200/- paid by 
Janki Devi is described in the deed of lease 
to be towards the cost of land and the super- 
structure. It is a matter of contract between 
the parties as to whether any amount paid 
by way of premium or cost is to be refunded 
to the lessee on the termination of the lease. 
The fact that any amount is refundable is of 
no consequence if in its true effect the lease 
by the President was not only of the land 
but of the superstructure i.e. commercial flat 
over shops. 


7. On a proper construction of the 
lease granted by the President in favour of 
Janki Devi we are clearly of the opinion that 
it was not only the land but also the super- 
structure, that is, commercial flat over shops 
which has been given on lease to Janki Devi 
and that being so, the deed of transfer ex- 
ecuted by Janki Devi must be taken to be a 
transfer of the lease which, admittedly, was 
exempt from duty and, therefore, would not 
attract any stamp duty under Art. 63 of Sche- 
\dule 1-A of the Indian Stamp Act. 


8. We, therefore, answer the question 
in the affirmative. Janki-Devi will have her 
costs of the reference. Counsel’s fee Rs. 250/-. 


Answered in the 
affirmative. 


Kishan Lal v. I. K. Sharma (P. Narain J.) 


A.I. R. 


AIR 1974 DELHI 22 (V 61 C 7) 
“PRAKASH NARAIN, J. 


M/s. Kishan Lal Mahadeo Pershad and 
another, Petitioners v. I. K. Sharma and an- 
other, Respondents. 


yee Misc. (Main) 12 of 1973, D/- 16-3- 


Index Note:— (A) Delhi Slum Areas 
(improvement and Clearance) Act, 1956, Sec- 
tion 19.(4) — Power of Competent Authority 
to grant permission for eviction under — 
Considerations. 


Brief Note :— (A) In the absence of any 
rules made under Section 19 (4) of the Slum 
Act, 1956 two considerations have to be taken 
into account by Competent Authority; viz., 
(a) Whether alternative accommodation with- 
in the means of tenant would be available if 
he were evicted and (b) Whether the eviction 
is in the interest of improvement and Clea- 
rance of Slum areas. (Para 4) 


Index Note :— (B) Constitution of India, 
Art. 227 — Failure to decide the financial 
status if can be remedied under Art. 227. 


Brief Note :— (B) Power of superinten- 
dence to correct manifest errors of law and 
jurisdiction. The purpose of the Slum Act 
is to prevent creation of Slums and further 
the clearance of Slums. Therefore, failure of 
Authority to consider the financial status of 
petitioner is not such gross infirmity as where 
High Court can interfere under Art. 227. 
Delhi High Court — C. W. 911 of 1969 decid- 
ed on 4-5-1970 Referred to. 


Arun Kumar, for Petitioners; Jai Bhag- 
wan Goel, for Respondents. 


ORDER :— By this petition under Arti- 
cle 227 of the Constitution of India the peti- 
tioner challenges the order of the Competent 
Authority under the Slum Areas (Improve- 
ment and Clearance) Act, 1956 by which res- 
pondent No. 2 herein has ‘been granted permis- 
sion to file a petition for eviction against the 
wee herein before the Rent Controller, 

elhi. 

2. Briefly stated, the facts of the case 
are that respondent No. 2 (landlord) filed an 
application before the Competent Authority 
on June 4, 1971 for permission to evict the 
petitioners herein (tenants) from the premises 
comprising of a shop bearing No. 272 in Katra ` 
Pyare Lal, Chandni Chowk, Delhi of which 
petitioner No. 1 is a tenant under respondent 
No. 2. The appliction for permission set out 
the various grounds for eviction which were 
available to respondent No. 2, namely, non- 
payment of arrears of rent, sub-letting, sub- 
stantial damage caused to the property and 
closure of business. According to respondent 
No. 2 petitioner No. 1 wes a person of sub- 
stantial means and his eviction would not 
create slums. This application was resisted 
by petitioner No. 1 on various grounds but 
it was admited that petitioner No. J] was re- 
siding at Jaipur where he was running a joint 
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Hindu family business which was running at 
a loss. With regard to the shop it was con- 
tended that he was carrying on the business 
of cloth commission agency in the said shop 
under the name and style of M/s. Doonger 
Mal Kishan Lal. It was also averred that 
his business was running at a loss and he 
had a large family. In these circumstances 
if he is evicted he was bound to create slum. 


3. The Competent Authority came to 
the conclusion that petitioner No. 1 had shift- 
ed from Delhi to Jaipur and was not carry- 
ing on business here. In any case, no cogent 
evidence was led by petitioner No. 1 that he 
Was carrying on business at Delhi. In the 
circumstances it was not necessary to discuss 
the status of petitioner No. 1. 


4. r. Arun Kumar appearing on be- 
half of the “petitioners has urged that the 
order of the competent authority is liable to 
be set aside as he has failed to determine the 
only point that he was required to determine 
in proceedings under Section 19 of the Slum 
Act. It was contended that shifting of peti- 
tioner No. 1 to Jaipur and his having a busi- 
ness there was no relevant consideration for 
granting permission to respondent No. 2 to 
file an eviction petition against petitioner 
No. 1. My attention was invited to a deci- 
sion of this Court in C. R. Abrol yv. Admin- 
istrator under the Slum Areas C. W. 911 of 
1969, decided on 4-5-70: . (reported in ILR 
(1970) 1 Delhi 768). It was held in this case 
that in the absence of any rules made under 
Section 19 (4) of the Slum Act only two con- 
siderations have been specified to be taken into 
account by the Competent Authority; namely, 
(a) whether alternative accommodation within 
the means of the tenant would be available 
to him if he were evicted and (b) whether 
the eviction is in the interest of improvement 
and clearance of slum areas. The two con- 
siderations were held to be alternative and not 
cumulative. Mr. Arun Kumar urged that in- 
asmuch as Section 19 (4) of the Act has been 
held to be mandatory and exhaustive in the 
case of C. R. Abrol and the Competent Autho- 
tity has in so many words refused to deter- 
mine the question of the status of the tenant 
the order is vitiated. Further, it was not 
within the 
Authority to base his finding on the respon- 
dent not being in possession of the premises 
and having shifted his business to Jaipur. 
There is force in what Mr. Arun Kumar has 
contended. 


5. Mr. J. B. Goel appearing on be- 
half of the landlord has rested his case on 
certain observations made in a single bench 
decision of this Court in Said-ud-Din v. Maha- 
bir Singh, 1972 Delhi LT 167 = (AIR 1971 
Delhi 240). That was a case in which the 
tenant had challenged the order of permis- 
sion granted to the landlord on the ground 
that the finding of fact was based on no evi- 
dence at all and, in any case, the finding was 
so unreasonable that no reasonable person could 
have arrived at it on the evidence before him. 
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Deshpande, J. had observed that there are what 
may be called primary facts found by the 
Competent Authority or the Financial Com- 
missioner and secondary facts which would be 
inferences from primary facts. Mr. Goel states 
that the primary facts found by the Compe- 
tent Authority in the present case were that 
petitioner No. 1 had shifted to and was living 
at Jaipur. He was carrying on business 
at Jaipur and had failed to disclose what 
his income was from the business at 
Delhi. The assessment order, Annexure 
'T produced by petitioner No. 1 was only 
in respect of the business at Jaipur. The 
income from the Delhi business was not 
disclosed. From this inferences were taken 
which may be called secondary facts: 
that inasmuch as petitioner No. 1 was no 
longer in Delhi and had failed to show 
that he was even Carrying on business in 
the shop in question at Delhi the auestion 
of determination of his status became 
irrelevant, 

6. It is well settled that the High 
Court does not interfere under Article 
226 or 227 unless there is such gross in- 
firmity in the order that it must be struck 
down. The power of superintendence is 
to correct manifest errors of law and 
jurisdiction. This power is not to be exer- 
cised to further litigation or encourage 
litigants to take up false pleas and tech- 
nical objections So as to avoid the conse- 
quences of law. ‘Taking an overall prac- 
tical approach, therefore. I am not in- 
clined to interfere with the ‘order of the 
Competent Authority. A careful studv 
of the order of the Competent Authority 
would show that he declined to deter- 
mine the status of petitioner No. 1 be- 
cause there was ho need to do so as the 
petitioner No. 1 was not established as 
being a person in possession of the shop 
in question or a person carrying on busi- 
ness at Delhi. If that be so. his eviction 
from the shop in auestion cannot create 
a slum for there will be no occasion for 
him to take or make premises for carry- 
ing on the business which he alleges he 
carries on in Delhi. The financial status 
of petitioner No. 1 was within his parti- 
cular knowledge and his income from the 
Delhi business was for him to show. He 
failed to do so. He admittedly lives in 
Jaipur and carries on a joint Hindu family 
business there. In these circumstances 
it would have been idle formalitv to go 
into the question of the financial status 
of the petitioner in terms of the bench 
decision.of this Court in C. R. Abrol’s case. 
The purpose of the Slum Act is to pre- 
vent creation of slums and further the 
clearance of slums. The determination 
of financial status alone does not help in 
furthering the objectives of the statute. If 
the Competent Authoritv comes to the 
conclusion on other relevant data that 
Slums will not be created or that slums 
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would be ‘cleared bv a proposed eviction, 
there would be no bar to the Competent 
Authority relying on such data. 

7. I, accordingly. dismiss this peti- 
tion. There will be no order as to costs. 
Petition dismissed. 


~~ 


AIR 1974 DELHI.34 (V 61 C 8) 
B. C. MISRA. J. 

Amar Singh, Petitioner v. Union of 
India, Respondent. 

Civil Revn. No. 207 of 1968. D/- 9-2- 
1973. against order of J. N. Verma. Addl. 
Dist. J.. Delhi D/- 29-1-1968. 

(A) Land Acquisition Act (1894), 
Section 18 — Does acceptance of com- 
pensation without endorsing protest. after 
we application, invalidate reference ? 

Oo 


Section 31 (2) Proviso 2 bars an ap- 
plication under Section 18 if compensa- 
tion is accepted without protest. This 
Proviso cannot apply to a case of accept- 
ance of compensation subsequent to filing 
of application. Receipt of amount in such 
a case is subject to the reference and 
there is no waiver of right for enhanced 
compensation. (Para 5) 


D. L. Dhamiia, for Petitioner. 


. ORDER:— This is a revision peti- 
tion filed by the petitioner against the 
- order of Shri J. N. Verma. Additional 
a Judge Delhi, dated 29th January, 

68, 


2. The material facts giving rise 
to the revision are that an award was 
announced on 7th of January 1963. The 
petitioner Amar Singh claimant No. 17 
did not accept the award and on 15th 
February. 1963 filed an application for 
reference being made to the Court under 
Section 18 of the Land Acquisition Act. 
Thereafter he received the amount of 
compensation without endorsing a protest 
on the receipt of the amount. The Addi- 
tional District Judge on receipt of the 
reference issued notices to the parties. 
The Union of India raised an obiection in 
respect of the petitioner (Amar Singh 
claimant No, 17) that since he had ac- 
cepted the compensation without protest, 
his name mav be deleted from the re- 
fence netition, as his claim for enhance- 
ment could not be entertained. This ob- 
jection prevailed with the Court - below 
and his name was deleted. 


3. I have heard Mr. Desrai Dha- 
mija counsel for the petitioner and no 
one has appeared on behalf of the Union 
of India to oppose the revision. I have 
considered the. matter and in mv oDinion 
the impugned order is not sustainable. 
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4, The opėning sart of Section 18 
of the Land Acquisition Act reads as 
follows: 


“Section 18 (1) Any person interest 
ed who has not accented the award mav. 
by written application to the Collector, 
require that the matter be referred dv 
the Collector, for the determination of 
the Court, whether his objection be to 
the measurement of the land, the amount 
of the compensation. the persons to whom 
it is payable or the apportionment of the 
compensation among the persons in- 
terested. 

(2) The application shall state the 
grounds on which objection to the award 

& the 


is taken: 
Section 31 sub-sections (1) (2) 

as provisos of the Act read as fob- 
OWS: 


“31. (1) On making an award under 
Section 11. the Collector shall ` tender 
payment of the compensation awarded by 
him to the persons interested entitled 
thereto according to the award. and shall 
Pav it to them unless prevented by some 
one or more of the contingencies men- 
tioned in the next sub-section. 

(2) If they shall not consent to Te 
ceive it, or if there be no person com~< 
petent to alienate the land, or if there be 
any dispute as to the title to receive the 
compensation or as to the apportionment of 
it. the Collector shall deposit the amount 
of the compensation in the Court to > 
which a reference under Section 18 would 
be submitted: 


Provided that anv person admitted 
to be interested mav receive such pay~ 
ment under protest as to the sufficiency 
of the amount: 


Provided also that no person wo 
has received the amourt otherwise than 
under protest shall be entitled to make 
any application under Section 138: 


Provided also that nothing herein 
contained shall affect the liabilitv of anv 
person. who may receive the whole or 


any part of anv Compensation awarded 


under this Act, to pay the same to the 


person lawfully entitled thereto.” 


5. An analvsis of the aforemen~ 
tioned provisions of law shows that the 
condition precedent for making of an ap- 
plication for reference to the Court is 
that a person must be interested and 
must not have accepted the award. Sec- 
tion 31 makes statutory provision for . a 
party to receive the amount due under 
the award under protest if he wants to 
claim enhancement bv reference to tne 
Court. If he does not express the protest,} 
he would by acceptance of the amount 
of compensation be deemed to have ac- 
cepted the award and thereby disentitled 
himself’ to apply for the reference. At 
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the time the present petitioner preferred 
is application under Section 18 he had 
not accepted the payment of Compensa- 
tion either with or without protest, nor 
had he done anvthing to show that he 
had accepted the award. His application 
for reference was. therefore. perfectly 
valid. After having apblied for the re- 
ference, it was certainly not necessary 
for the petitioner to subsequently endorse 
expressions of his protest against the 
award on every occasion or on every 
material paper coming up before the 
Collector or the Court. The second pro- 
viso to sub-section (2) of Section 31 ofthe 
Act which has been relied upon by the 
Court below only applies to those cases 
where before the making of the applica- 
tion for reference a party receives the 
amount without registering protest. But 
obviously this proviso is not attracted to 
a case where the application for reference 
has already been made. In such cases it 
cannot be said that the acceptance of the 
compensation amounted to acceptance of 
the award and the partv had waived his 
right to apply for its enhancement by re- 
ference to the Court. In this case the 
receipt of the amount is certainly sub- 
ject to the application for reference mov- 
ed by the party. The impugned order is 
mot correct and I set it aside and direct 
fhe Court below to include the petitioner 
as a Claimant in the reference and decide 
the reference according to law. Re- 
vision is allowed and since there is no 
appearance on behalf of the respondent 

there will be no order as to costs. 
Revision allowed. 


AIR 1974 DELHI 35 (V 61 C 9) 
V S DESHPANDE, J. 


Sada Ram, Petitioner v. Delhi 
velopment Authority, Respondent. 


= Civil Revn. No. 459 of 1972. D/- 
29-1-1973. against order of B. N. Chatur- 
chy Sub, J., 1st class. Delhi D/~ 14-11- 
1972. 


(A) Civil P. C. (1908). Section 115 — 
“Case decided” — Meaning — Decision 
must affect rights and liabilities of par- 
ties. : 


The word “case” does not refer 
necessarily to the case as a whole but can 
include even a part of the case. There- 
fore, a decision on a part of the case is 
also revisable even though it does not 
dispose of the whole of the case. It is 
necessary, however, that such a decision 
must affect the rights and liabilities of 
the parties relating to the merits of the 
case, It should not be merely an_ inter- 
locutory order like the orders for stavy, 
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Injunction. etc. or merely a procedural 
order like the orders regarding the-sum- 
moning of witnesses, discovery, produc- 
tion and inspection of documents. ete. 
AIR 1970 SC 406 and AIR 1967 SC 799, 
Ref. te. (Para 3) 


Where after refusing to grant fura 
ther time for filing the written statement 
the Court passed an order at a later stage 
of the proceeding granting time to file 
the written statement. the later - order 
does not amount to a case decided. 

_ (Para 4) 

(B) Civil P. C. (1908), Sections 115, 
148 and 151 and Order 8, Rule 10 — 
Exercise of jurisdiction illegally or with 
material irregualrity — Order refusing to 


grant further time to file written state- 


ment — Subsequent order granting time 
to file written statement passed at later 
stage — Legality of later order — In- 
terference under Section 115. 


_ Where after refusing to grant further 

time for filing the written statement. the 
Court passed the impugned order at later 
Stage of the proceeding granting the de- 
ara time to file the written state- 
ment: 


Held. that the extension of time 
granted under the impugned order could 
be justified under Section 148 read with 
Section 151 and Order 8, Rule 10. | 

(Para 10-A) 

Neither Order 8, Rule 10 nor Section 
151 refers to the necessity of any good 
cause being shown bv the defendant be- 
fore he is allowed to file the written 
statement late. (Para 9) 


Where no period of limitation is pres- 
cribed by law. the discretion of the Court 
is wide enough to allow a defendant to 
file a written statement, subject to ad- 
justment of equities by payment of _costs 
etc., even if the defendant is negligent in 
not filing the written statement in time. 

(Para 9) 


If the trial Court had the discretion 
in allowing the written statement to be 
filed though late, then it could not be 
said that the discretion was exercised 
illegally or with material irresularity. 
(1955) 2 SCR 1 Ref. to. (Para 7) 


The impugned order was not only in- 
terlocutory but was purely procedural. The 
plaintiff had the alternative remedy of 
attacking the said order in an appeal from 
the decree which might be passed against 
him. Lastly, the general equities of the 
case werein favour of the defendant and 
against the plaintiff. Even if, therefore, 
it was assumed that the impugned order 
was a “case decided” and that the trial 
court had illegally exercised the jurisdic- 
tion ‘vested in it, still the High Court 
would be reluctant to exercise the dis- 
cretion to interfere with the said order 
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under Section 115, AIR 1964 SC 497. Rel. 
on. (Para 12) 


K. K. ‘Mehrotra, for Petitioner; 
iad Daval with Ram Pal. for Respon- 

ent, ` 

ORDER:— Plaintiff Sada Ram filed 
a suit against the defendant Delhi Deve- 
lopment Authority for an iniunction to 
restrain the latter from demolishing the 
shops on plot No. 55. Harian: Colony. 
Delhi. The plaintiff had allezed that the 
construction had been accorcing to plan. 
The plaintiff had to show that the plan 
was an approved one and thet the defen- 
dant had no authority to obiect to the 
construction and to demolish it. The suit 
was filed on 17-5-1971. The defendant ap- 
peared on 3-6-1971. As the defendant 
failed ‘to file written statement in time, 
costs were awarded to the plaintiff against 
the defendant on several hearings. Ulti- 
mately on 13-1-1972. the tria] Court re~ 
fused to grant further adiournment to 
the defendant and stated thaz:— , 

“The case will proceed as if there is 
no defence of defendant to make. The 
defence shall stand struck off. The case 
will now to come up for PWs in the ab- 
sence of any defence on 29-1-1972.” — 
The defendant did not file any revision 
against this order. Some of the plaintiffs 
witnesses were examined on 29-1-1972 and 
the rest were to be examined on 3rd 
March 1972. The defendant made an ap- 
plication on 3rd March 1972 for permis- 
sion to file a written statement on the 
grounds that the office file of the case 
had been misplaced and hence the written 
statement could not be filed in time and 
- also that the defendant is a body cor- 
porate whose interests should not be 
allowed to suffer because of the mistake 
on the part of its employees. On 14th 
November. 1972. the defendant’s applica- 
tion was allowed by the tria. Court on 
the following grounds:— 

“The non-filing of written statement 
was not intentional on the part of the ap- 
plicant/defendant. But the order-sheet 
shows that the written statement could 
not be filed because the learned counsel 
for the defendant. had no instructions 
from the defendant. There is no mention 
of the fact that because the file was mis- 
placed, therefore the defendant was un- 
able to file the written statement. Thus, 
the order-sheet falsifies the grounds taken 
by the defendant in its application. How- 
ever, the defendant is a corvorate body 
and due to negligence of its officials. it 
should not be allowed to suffer and it 
would be expedient in the interest of ius- 
tice that a concession in the form of per- 
mission to file written statement mav be 
granted to the defendant. The defendant 
is allowed to file its written statement 
within a fortnight on payment of costs of 
Rs. 50/-,”? a 
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In this petition under Section 115 of the 
Code of Civil Procedure, the plaintiff has 
challenged the order of the trial Court 
dated 14th November I972 allowing the 
defendant to file the written statement 
late on payment of cosis, 


2. In considering the application, 
the following reauirements of Section 115 
Civil Procedure Code have to be borne 
in mind, namely:— 

: (1) That the impugned order was a 
‘case decided”: 

_. (2) That the trial Court has acted 
either without jurisdiction or exercised 
its jurisdiction illegally or with material 
irregularity:” and 

(3) That the High Court has a dis- 

cretion to make such order in the case as 
it thinks fit”. 
Let us consider whether the plaintiff ap- 
plicant satisfies the above requirements 
with a view to succeed in this revision 
petition. ' 

3. _ The word “case” does not refer 
necessarily to the case as a whole but can 
include even a part of the case. There- 
fore. a decision on a part of the case is 
also revisable even though it does not dis- 
pose of the whole of the case. It is neces- 
sary. however. that such a decision must 
affect the rights and liabilities of the par- 
ties. It should not be merely an inter- 
locutory order like the orders of stav 
injunction or receiver which are designed 
to preserve the status auo or to preserve 
the property pending the litigation or 
merely a procedural order like the orders 
regarding the summoning of witnesses. 
discovery, production and inspection of 
document. issue of commissions for exa- 
mination of witnesses, inspection of pre- 
mises or fixing a date of hearing or srant- 
ing of refusing an adiournment or admitt- 
ing a document in evidence as relevant 
or rejecting it. (Baldevdas Shivlal v. 
Filmistan Distributors etc.. (1969) 2 SCC 
20% = (AIR 1970 SC 406) and Central 
Bank of India v. Gokulchand, AIR 1987 
SC 799 ‘at p. 800). 


It may, therefore, be said that such 
an order should be on the merits of the 
case, The distinction. therefore. is between 
an order on the merits of the case and an 
order which does not affect the merits of 
the case. The former can be said to affect 
the rights and obligations of the parties 
while the latter mav be regarded as not 
doing so, The difference is, of course, 
often a difference of degree and may not 
be a difference of kind. For. it could be 
difficult to imagine an order which does 
not prejudicially affect either of the par- 
ties at all. In an adversary proceeding. the 
parties are so much pitted against each 
other that every step. even if it is merelv 
procedural’ is likely to affect either of 
the parties prejudicialy though the 


1974 


amount of the prejudice may be small or 
big depending on the circumstances of 
each case, It cannot be said, however that 
every order which is passed by the Court 
during the trial of a suit amounts to a 
“ease decided” within the meaning of Sec- 
tion 115 Civil Procedure Code. The dis- 
tinction has. therefore, to be maintained 
even though it has to be applied to the 
facts of each particular case and some~ 
times such application mav bea matter of 
considerable argument. 


4, In the present case, the im- 
pugned order has only allowed the defen- 
dant to file a written statement. It thus 
does not affect the merits of the case at 
all. Of course, the plaintiff can claim to 
be prejudiced thereby because he was 
hoping to get a decision against the defen- 
dant without the defendant being allowed 
to defend itself. But such preiudice is not 
the test of an order which can be said to 
affect the rights and liabilities of the par- 
ties, Such rights and liabilities apvarent~ 
ly mean the substantive rights and liabi- 
lities relating to the merits of the case. I 
am of the view. therefore. that the im- 
pugned order could not be said to have 
amounted to a “case decided” within the 
mens of Section 115, Civil Procedure 

ode. 


De As to jurisdiction. it was not 
contended that the trial Court did not 
have the jurisdiction to pass the impugn- 
ed order. It was, however, contended that 
the trial Court exercised its jurisdiction 
illegally or with material irregularity in 
doing so. Learned counsel for the peti- 
tioner contended that the order of 13 
January, 1972 by which the trial Court 
decided to proceed against the defendant 
as if the defendant was not defend- 
ing itself should be taken to have 
been passed under Section 151- Civil 
Procedure Code. It was an order which 
Was adverse to the defendant. As the 
defendant did not file any revision 
against that order. it had become final 
against the defendant. Such a final order 
could not be set aside bv the Court later 
in exercise of its inherent powers under 
Section 151 Civil Procedure Code as it 
PI ee to do by passing the impugned 
order, 


In mv view. it is unnecessary to con- 
sider whether the order of 13th, January, 
1972 and the impugned order of 14th 
November 1972 were passed under Sec- 
tion 151. They may have been passed 
under Order VIII Rule 10 Civil Procedure 


. Code which authorises the Court. to “make 


such order in relation to the suit as it 
thinks fit” where anv party from whom 
a written statement is so required fails 
to present the same within the time 
allowed by the Court. There is no agree- 
ment among the judicial decisions as to 


Sada Ram v. D. D. Authority (Deshpande J.) 


[Prs 3-6]. Delhi 37 


whether Order VIII Rule 10 applies when 
the Court requires the written statement 
to be filed under Order VIII Rule 9 oniy 
or whether it applies even when the 
written statement has to be filed by the 
defendant under Order VIII, Rule 1 C.P. 
C. But we need not enter into this con« 
troversy because the words “make such 
order in relation to the suit as it thinks 
fit” used in Order VIII Rule 10 G P. C. 
give the trial Court a very wide discretion 
in passing such order as it thinks 
fit as may be suitable in the circum- 
stances of a particular case. It would ap- 
pear to me. however, that the impugned 
order as also the order of 13th Januarv 
1972 could be passed under Order VIII 
Rule 10 C. P. C. because they were passed 
on the failure of the defendant to file the 
written statement within the time fixed 
bv the Court. Just as an order pass- 
ed under Section 151 C. P. C. could be the 
subject of a revision similarly the order 
passed under Order VIII Rule 10 C, P. C. 
could also be the subiect of revision. It 
Is immaterial whether and under which 
of these provisions of the Civil Procedure 
Code the impugned order was passed in 


. considering its revisabilitv. The condi- 


tions to be satisfied by the impugned 
order under Section 151 Q. P. C. would 
be the same in either case. Both under 
Order VIII Rule 10 and Section 151 C. P. 
C. the discretion of the - trial Court in 
passing an appropriate order is yery wide. 
This enhances the difficulty of the plain~ 
tiff to show that the trial Court exercised 
the jurisdiction in passing the order either 
illegally or with materia] irregularity. 

6. In Manindra Land and Building 
Corpn. Ltd. v. Bhutnath Banerjee. (1964) 
3 SCR 495 = (AIR 1964 SC 1336) the 
Supreme Court brought out the distinc- 
tion between an order which could be 
attacked for a jurisdictional defect and an 
order which could not be so attacked. If 
the trial Court had passed an order con- 
trary toa provision of the Limitation Act. 
then Section 3 of the Limitation Act en- 
joined the Court to dismiss any suit etc., 
filed after the period of limitation and 
therefore. in passing such an order, the 
Court would be acting contrarv to its 
jurisdiction. Such an order would. there- 
fore, be liable to be interfered with in re- 
vision under Section 115 C. P, C. On the 


_other hand. under Section 5 of the Limi- 


tation Act, the Court had the discretion 
to admit an application ete. even after 
the expiry of the specified period of limi- 
tation if it is satisfied that the applicant 
had sufficient cause for not presenting it 
within the prescribed time. In that case 
such an application was allowed by the 
trial Court. But the decision of the trial 
Court was reversed by the High Court on 
the ground that no good cause for delav 
was shown and that the application had 
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been made after the expiry of the period 
of limitation prescribed for it. The deci- 
sion of the High Court was reversed by 
the Supreme Court with the following ob- 
servations at page 503:— 


“The Subordinate Judge had jurisdic- 
tion to decide both the questions of fact, 
viz.. whether the appellant had sufficient 
cause for not making an application for 


setting aside the abatement of the suit. 


within the period prescribed and therefore 
had sufficient cause for the Court’s exer- 
Cising jts discretion in extending the 
period of limitation in view of the pro- 
visions of Section 5 of the Limitation Act 
and also the fact whether the appellant 
Was prevented from sufficient cause from 
not making an application for the substi- 
tution of the legal representatives within 
the prescribed period of limitation and 
thus continuing with the suit. The Court 
had the jurisdiction to d2cide both the 
questions of fact and also to proceed with 
the suit as a result of its decision”. 


T. The present case is even simp- 


ler. No period of limitation had been pre- 
scribed for the filing of a written state- 
ment by the defendant. It could not be 
said, therefore, that the delay on the 
part of the defendant in filing the written 
statement created any right in the plain- 
tiff to obiect to the late filing of the 
written statement on the ground of limi- 
tation. If the trial Court had the discre- 
tion in allowing the written statement to 
be filed, though late, then it could not be 
said that the discretion was exercised ille- 
gally or with material irregularity. The 
rule as to the exercise of such discretion 
has been laid down bv the Supreme Court 
‘in Sangram Singh v. Election Tribunal, 
Kotah, (1955) 2 SCR 1 = (AIR 1955 SC 
425) repeatedly at several places in the 
following words:— 


“A code of procedure must be regard- 
ed as such, It is procedure. something de- 
signed to facilitate justice and further its 
ends: not a penal enactment for punishment 
and penalties, not a thine designed to trip 
people up. (Page 8) Next - there 
must be ever present to the mind the fact 
that our laws of procedure are grounded 
on a principle of natural icstice which re- 
quires that men should nat be condemned 
unheard, that decisions should not be 
reached behind their backs. that proceed- 
ings that affect their lives and property 
should not continue in their absence and 
that thev should not be precluded from 
participating in them. [Page 9) 
But broadly speaking, after all the various 
factors have been taken into consideration 
and carefully weighed, the endeavour 
should be to avoid snap decisions and to 
afford litigants a real opportunity of fight- 
ing out their cases fairly and sauarelv. 
Costs will be adequate compensation in 
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many cases and in others the Court has 
almost unlimited discretion about the 
terms it can impose provided always the 
discretion is judicially exercised and is 
not arbitrary (page 16) ......... The zene 
ral rule founded on principles of natural 
justice, that proceedings in a Court of 
justice should not be conducted behind 
the back of a party in the absence of an 
express provision, to that effect is no less 
compelling (page 17) ......cse.e- If these 
considerations are to weigh, then surely 
the sounder rule is to leave the Court 
with an unfettered discretion so that it 
can take every circumstance into consi- 
deration and do what seems best suited 
to meet the ends of justice in the case 
before it. (page 19).” ar 
The rule is. of course. subjecte fo an ex- 
ception that if the facts of the case are 
such that the defendant should be harshly 
cealt with, the Court mav not allow him 
to file a written statement but allow him 
to participate in the case only from the 
stage at which he has appeared and then 
deliver a judgment which would be most 
probably against him. 


i 8. Tesmed ccunsel for the peti- 
tioner strongly urges that the defendant 
was negligent in not filing the written 
statement and unless it showed a good 
cause for putting the clock back it should 
not have been givén the opportunity of 
filing the written statement and defending 
the suit as if it had filed the written state- 
ment in time, He seeks support from the 
analogy of Order IX R.7 Civil Procedure 
Code under which the Court is empower- 
ed to allow the defendant to defend him- 
self if the defendant anpears and assigns 
good cause for his previous non-appear- 
ance. The permission to defend would 
then have the effect as if the defendant 
appeared on the date he was reauired to 
do so. The clock is allowed to be put back. 
The question therefore. js how one should 
construe the. power of the Court to put 
the defendant in a pcsition to defend him- 
self subiect, if necessary. to payment of 
adjournment costs to the plaintiff. It is 
the every day experience of courts that 
defendants or respondents are not able to 
file their written statements or counter~ 
affidavits within the time which is pre- 
seribed bv the rules of the court or which 
may be allowed by the courts. It is ex- 
tremely rare for the courts to refuse to 
wait for the filing of the written state. 
ment or a counter affidavit and to deliver 
a judgment on the merits of the case 
without allowing the defence to be filed. 
That would be what Bose, J.. called a 
“snap decision” in Sangram Singh’s case 
(1955) 2 SCR T = (ATR 1955 SC 425) re- 
ferred to above. The courts avoid making 
such snap decisions because justice de- 
mands that parties should be heard before 
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a case is decided unless the facts of a 
particular case demand that the defendant 
should not be heard. Suppose the court re- 
fuses to put the clock back. Even then 
the court has to allow the defendant to 
participate in the case from the. time he 
appears to defend himself even if he is 
not allowed to file a written statement. 
Suppose the court insists on the defendant 
showing a good cause before he is allowed 
to put the clock back. At page 14 of the 
report of Sangram Singh’s case. Bose. J. 
asked the following question; “What ex- 
actly does that import?” His Lordship 
then observes at page 17:— 


“It would be anomalous to hold that 
the efficacy of the so-called ex parte order 
expends itself in the first Court and that 
thereafter a defendant can be allowed to 
appear in the appellate Court and can be 
heard and can be permitted to urge in that 
Court the very matters he is shut out 
from urging in the trial Court: and in the 
event that the appellate Court considers 
a remand necessary he can be permitted 
to do the very things he was precluded 
from doing in the first instance without 
getting the ex parte order set aside 
under O. IX Rule 7”. 


9, The fact that the defendant can 
participate in the defence even if he is not 
allowed to file a written statement would 
militate against a strict construction of 
the necessity of a good cause which the 
defendant has to show before he is allow- 
ed to file a written statement. It would 
be a verv unsatisfactory method of. trial 
of the suit if the defendant is allowed to 
argue his defence but is not allowed to 
- file a written statement of even if he is 
allowed to point out the defects in the 
plaintiff’s case he is not allowed to plead 
his own case. Neither Order VIII Rule 10 
nor Section 151 Civil Procedure Code re- 
fers to the necessity of anv good cause be- 


ing shown by the defendant before he is. 


allowed to file the written statement late. 
This is to be contrasted with Order IX R. 7 
Civil Procedure Code and Section 5 of 
the Limitation Act. The decisions under 
those provisions as to what would be a 
good cause in a particular case are not, 
therefore, applicable to the exercise of the 
discretion bv the trial Court under Order 
VIII Rule 10 and Section 151 Civil Pro- 
cedure Code. For. everv defendant or res- 
pondent who does not file a written state- 
ment or a counter-affidavit without a good 
cause within time is ex hypothesi negli- 
gent to the extent that he could not file 
the written statement within the time 
allowed by the rules or by the Court. But 
where no period of limitation is prescrib- 
ed bv law. the discretion of the Court is 
wide enough to allow a defendant to file 
a written statement. subiect to adiust- 
ment of equities by payment of costs ete., 
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even if the defendant is negligent in notl 
filing the written statement in tima 


10. Under Section 148, Civil Pro- 
cedure Code, "where any period is fixed 
or granted by the Court for the doing of 
any act prescribed or allowed bv this 
Code. the Court may. in its discretion, 
from time to time. enlarge such period 
even though the period originally fixed 
or granted may have expired’. The 
order dated 13th January 1972 was pass- 
ed by the trial Court because the time ex- 
tended by the Court for filing the written 
statement had expired and the Court was 
not willing to grant more time. The order 
of 14th November 1972, however. granted 
the defendant time to file the written 
statement. The question is whether the 
Court had power to do so. In my view the 
discretion viven to the Court to extend 
time for filing the written statement by 
Section 148 of the Code is wide enough to 
sustain the order of 14th November 1972. 
Section 148 expressly savs that such time 
may be extended “even though the period 
originally fixed or granted mav have ex- 
pired.” In Mahanth Ram Das v. Ganga 
Das, AIR 1961 SC 882. the High Court had 
thought that it had no power to extend 
time after the final extension had been 
given to the appellant in the following 
terms, namely, “if the amount is not paid _ 
within the time given. the appeal will 
stand dismissed”. But the Supreme Court 
disagreed with the High Court and held 
that the said order was onlv in terrorem. 


The Court had power to extend time even 


after havine passed such an apparently 
final order. 


10-A, In the present case, the order 
of 18th January 1972 was not couched in 
such absolute terms as was the order of 
the High Court in Mahanth Ram Das case. 
A fortiori therefore, the trial Court had 
the power to extend time to the defen- 
dant to file the written statement as it 
did by its order of 14th November 1972. 
Even if at a particular stage of the pro- 
ceeding namely 13th January 1972. the 
Court thought that no further time would 
be extended. at a later stage of the same 
proceedings, the Court can extend such 
time under Sec. 148 read with Section 
151 and Order VIII Rule 10 of the Code 
of: Civil Procedure. The Court was thus 
empowered as well as justified in passing 
the order: of 14th November 1972. I am 
of the view. therefore, that the petitioner 
has not been able to show that the discre- 
tion exercised bv the trial Court was such 
that it amounted to the exercise of its 
jurisdiction either illegally or with mate 
rial irregularity. 


11. The power of this Court under 
Section 115 of the Code of Civil Proce- 
dure is analogous to the power of judicial 
review under Articles 226 and 227 of the 
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`- Constitution, inasmuch as in both these’ 
types of cases. this Court acts in a sup- 
ervisory capacity (Union of India v. N.K. 
Pvt. Ltd., AIR 1972 Delhi 202) and has a 
discretion in granting the relief prayed 
for. In S. S. Khanna v. F. J. Dillon. (1964) 
4 SCR 409 at p. 417 = (AIR 1964 SC 497) 
- Shah, J. speaking for the maioritv made 
the following observations regarding the 
discretion of the Court in exercising its 
hte under Section 115 Civil Procedure 
ode: 


“That is not to say that the High Court 
is obliged to exercise its iurisdiction when 
a case is -decided by a subordinate court 
and the conditions in clauses (a), (b) or (c) 
are satisfied. Exercise of the jurisdiction 
is discretionary: The High Court is not 
bound to interfere merely because the 
conditions are satisfied. The interlocutory 
character of the order. the existence of 
another remedy to an aggrieved party by 
Way of an appeal from the ultimate order 
or decree in the proceeding or by a suit, 
and the general equities of the case being 
served by the order made are all matters 
to be taken into account in considering 
whether the High Conurt even in cases 
‘where the conditions which attract the 


jurisdiction exist, should exercise its 
jurisdiction.” - 
12. Taking the above observations 


as laving down the criteria for exercising 
the discretion of this Court, what is the 


: -result in the present case? Firstly. the im- 


pugned order is not only interlocutory but 
is purely procedural. Secondly, the plain- 
tiff has the alternative remedy of attack- 
ing the said order in an appeal from the 
decree which mav be passed against him. 
Lastly. the general equities. of the case 
are in favour of the defendant and against 
the plaintiff. All that the defendant wants 
is an opportunity to defend itself. It can 
hardly be denied that this is in accordance 
with the principles of natural justice. The 
impugned order. therefore. squarely ful- 
fils the test laid down by the Supreme 
Court for the exercise of the discretion of 
this Court. Even if. therefore, it is assum~ 
ed that the impugned order was a “case 
decided”. and that the trial Court had ille- 
gally exercised the jurisdiction vested in 
it, still this Court would be reluctant to 
. exercise the discretion to interfere ° with 
the said order under Section 115 Civil 
Procedure Code for the above reasons. 


13. The Civil Revision is, therefore, 
dismissed but without any order as to 
costs, 


Revision dismissed. 


“I 
—— TE 


Nestle’s Products v. Milkmade Corpn, 


A.L R. 


AIR 1974 DELHI 40 (V 61 C 10) 
V. S DESHPANDE AND 
S. RANGARAJAN, JJ. 


Nestle’s Products Ltd. and others, 
Petitioners v, M/s. Milkmade Corporation - 
and another. Respondents. 


F. A. O. (O. S) No. 11 at 1972. D/- 
25-4-1972, from iudgment of Prithvi Rai 
J. D/- 20-12-1971. 


Index Note:— (A) Trade and Mer- 
chandise Marks Act (1958), Section 29 — 
The use by the defendant of the trade 
mark of the plaintiff being the condition 
precedent for action for infringement, facts 
showing a trade origin different from that 
of the registered preprietor of the mark 
would. be immaterial in an action for in- 
fringement though they would þe very 
much material in an action for passing 
off, (Para 12) 


Index Note:— (B) Trade and Merchan- 
dise Marks Act (1958), Section 29 — In 
absence of a trade connection between the 
toffees and condensed milk the use of the 
word ‘Milkmade Corvoration’ by the de- 
fendant in selling toffees cannot constitute 
infringement of the trade mark ‘Milkmaid 
Brand’ for condensed milk — The fact that 
in the defendant’s wrappers two milk © 
bottles are shown as being emptied in a 
glass tumbler cannot give support to the 
plaintiff's case. (Para 38) 


Index Note:-— (C) Tort — Trade 
mark — Passing off action — Where the 
defendants dealt in biscuits and toffces 
which were not produced by the plain- 
tiffs and where the wrappers were prin- 
ted with the words Milkmade Cor- 
poration’ action for passing off cannot be 
supported bv the plaintiff who sold 
condensed milk under the trade mark 
Milkmaid” in tins or cans having diffe- 
rent size. type and shape. (Para 40) 


Index Note:— (D) Trade and Merchan- 
dise Marks Act (1958). S.29 — While con- 
sidering whether the trade mark has been 
infringed nature and kind. of goods im res- 
pect of which the plaintiff’s trade marks 
were adopted by the defendants must be 
considered, the registration in the plain- 
tiff’s favour of the trade mark. bv itself 
is not sufficient to support action for in- 
fringement, (1941) 58 R. P. C. 91, Distin- 
guished. (1899) 7 R. P. C 93 and (1885) 30 
Ch D 454, Rel. on. (Para 21) 

A. C. Gulati with S. M. Grover. for 
Petitioners: N. N. Keshwani with V. 
Mayakrishnan. for Respondents. ` 

S. RANGARAJAN, J.:— The plain- 
tiffs/Appellants Nestle’s Products Limited 
instituted a suit on 23-11-1971 and also 
filed an application under Order 39 Rules 
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T and 2 and Section 151 of the Code of 
Civil Procedure for a temporary iniunc~ 
tion against the defendants (Messrs. Milk- 
made Corporation and Anr.) Shankar Lal 
(defendant No. 2) is supposed to be carry- 
ing on the business of the first defendant 
either alone or in association with other 
persons in the following circumstances. 


2. Plaintiff No. 1 is Nestle’s Pro- 
ducts Limited. a company registered 
under the laws of the Bahama Islands and 
the second plaintiff, ‘Nestle’s Products 
(India) Limited though registered under 
the laws of the Bahama Islands has 
its principal place of business in India at 
New Delhi. Plaintiff Na. 1 is the register- 
ed proprietor of the following among 
other trade marks registered in India in 
respect of goods mentioned in Class 29 
of the classified list of goods in the Fourth 
Schedule of the Trade and - Merchandise 
Marks Rules: 


(1) Trade Mark consisting of a figure 
representing a milkmaid and the words 
“Milkmaid brand”. 

(2) Trade Marks consisting of the 

franscription of the English word ‘Milk- 
maid’ in Tamil. Telugu. Bengali. Guiarati. 
Hindi and Assamese, respectively. 
In addition the second plaintiff had ap- 
plied for the formalities for the recordal 
of registered user rights in respect of 
-4rade mark containing the words “Milk- 
maid Brand” on a central panel consist- 
ing of a figure representing a milkmaid 
reproduction on either side thereof of two 
sides of a medal set in the middle of a 
rectangle with the words “Condensed 
Milk”. The trade marks consisting of the 
word “Milkmaid” and the figure repre~ 
senting a milkmaid have been used by the 
plaintiffs and their predecessors for over 
1100 years to distinguish the condensed 
milk manufactured and/or sold by them. 
The said condensed milk has been sold 
in India for over 50 years. The plaintiffs 
had acquired the said trade marks and 
brand “Milkmaid” which had acquired a 
wide reputation in other markets as well 
as in India, ; 


3. It came to the notice of the 
plaintiffs in or about November 1970 that 
the defendants had adopted the trade 
name ‘Milkmade Corporation” 
put on the market biscuits and toffees, 
under their said trade name and/or mark 
*Milkmade”. The plaintiffs complained 
that the said trade name and/or mark ad- 
opted by the defendants was both visually 
and phonetically nearly identical with 
and/or deceptively similar to the aforesaid 
trade marks and brand name “Milkmaid”. 
The second plaintiff thereupon wrote to 
the defendants requiring them to desist 
from using the word “Milkmade” or any 
other similar word of mark in respect of 
their goods, 


and had ` 


4, Various defences were taken to 
the plaintiffs’ suit, inter alia. as follows: 
The plaintiffs’ trade marks, which were 
in respect of class 29, could not give them 
any right in respect of biscuits and toffees 
manufactured by the defendants. which 
fall under Class 30 and not under class 
29. The defendants had advertised those 
products in 1968 (an issue of the Indian 
Express of that year containing the said ` 
advertisement was relied upon in sup- 
port of this) and have invested huge sums 
of money, going bevond Rs. 6 lakhs, on 
the construction of the factory and instal- 
lation of machinery for the manufacture 
of biscuits and toffees. The plaintiffs have 
stood by and allowed the defendants to 
carry on their business. Moreover “Milk- 
maid” is an ordinary English word which 
could not be registered under the Indian 
Trade and Merchandise Marks Act. 


5. In their replication, which was 
filed by the paintiffs. they met the charge 
of delav or latches made by the defen- 
dants and explained that the registered’ 
proprietors (Plaintiff No. 1) had to be con- 
sulted, necessary copies had to be ob- 
tained and that a counsel had to be en- 
gaged and pleadings drafted with the ap- 
proval of both the plaintiffs. The legal 
certificates of their trade mark registra- 
tions were not available until November, 
1971. The present suit was filed in Novem~ 
ber. 1971' without even waiting for the said 
certificates. It was also asserted that the 
manner in which the defendants were 
manufacturing and selling their goods has 
made people wonder whether the plain- 
tiffs were also entering the markets in re- 
gard to the products manufactured by the 
defendants. In this wav not only did the 
defendants infringe the plaintiffs’ trade 
marks but also are passing offtheir goods 
as the goods of the plaintiffs and exploit- 
ing the goodwill and reputation of the 
Plaintiffs to their disadvantage. ` 


6. The learned Single Judge who 
had granted an ex parte interim inijunc- 
tion vacated it bv his impugned order 
dated 20-12-1971. The learned single judge 
has held as follows:— 


. (1) The plaintiffs, on their own show- 
Ing, have a registered trademark “Milk- 
maid Brand” which falls under class 29 
of the Fourth, Schedule whereas the bis- 
cuits and toffees. which are manufactured 
by the defendants but not by the plain- 
tiffs, are covered by class 30. 


(2) Although ` the plaintiffs’ trade 
mark is “Milkmaid Brand” they are using 


. only “Milkmaid” with a pictorial figure 


of the milkmaid and that under Section 15 
of the Trade and Merchandise Marks Act 
they were not entitled to exclusively use 
a part of the trade mark “Milkmaid” 
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without applving for separate revistration 
of that mark (not the whole. “Milkmaid 
Brand’’). 


(3) There were no materials to show 

that the defendants were passing off their 
goods as those of the plaintiffs. 
The above view it mav be noticed, was 
taken without any prejudice to the case 
of both sides on the merits. The plain- 
tiffs have filed this appeal aggrieved bv 
the abovesaid order of the learned single 
Judge vacating the interim injunction 
granted to them. 


7. Shri A. C. Gulati. learned coun- 
sel for the plaintiffs, has contended before 
us that the classification of goods in the 
Fourth Schedule was not a legal criterion 
regarding description of the goods or 
classes of goods, the said classification 
merely being procedural. The real aues- 
tion was the nature of the goods and the 
trade connection. He contended that the 
registration of the trade mark is sufficient 
to give the exclusive right to the said 
trade mark to the plaintiffs who were 
entitled to prevent the defendants from 
manufacturing biscuits and toffees under 
the impugned trade marks which are said 
to be deceptively similar because the des- 
cription of the plaintiffs’ goods were wide 
enongh to cover goods of similar nature 
entitling them to enter the field for alli- 
ed goods. 


8. It was contended by Shri N. N. 
Keshwani, learned counsel for the defen- 
dants (respondents), that the right of 
plaintiffs to complain of infringement was 
confined to the goods in respect of which 
the trade mark has been registered in the 
plaintiffs’ favour and there being no re- 
gistration of trade mark in respect of 
toffees and biscuits the present action is 
misconceived. The goods and business of 
the plaintiffs being wholly different from 
that of the defendants, it is contended, 
the plaintiffs could not bring an action 
against them. It is therefore, pointed out 
that the plaintiffs have no prima facie case 
and that. in any case, the balance of con- 
venience is in favour of refusing the in- 
junction rather than granting it: the 
plaintiffs cannot be said to suffer any 
irreparable iniurv by the iniunction being 


not granted during the pendency of the' 


suit, 


9. The arguments concerning delay 
need not detain us for this has been suffi- 
ciently explained in the replication filed 
by the plaintiffs. The learned single Judge 
has also not apparently vacated the inte- 
ay ex parte injunction on the ground of 

elay. 


10. The most important question 
for consideration in this appeal is whe- 
ther the appellants have a prima facie 
case. This aspect of the matter has to be 


A. I. R. 


` considered from the point of view of whe- 


ther in relation to biscuits and  toffees 
the latter. (toffee, alene was pressed 
seriously for the purpose of this iniune- 
tion application bv Shri Gulati durins the 
hearing) would come within the ambit of 
the registered trade mark in favour of the 
plaintiffs, Whereas according to Shri Kesh 
Wan: the goods manufactured by the de= 


fendants are totally different from the: 


goods in respect of which registration was 
granted to the plaintiffs, according to Shri 
Gulati, the registration is wide enough to 
cover goods of similar nature for the 
appellants could enter the field in res- 
pect of similar and allied goods. 


11. In order to appreciate these 
riva] contentions it is necessary to notice 
the relevant provisions of the Trade and 
Merchandise Marks Act. 1958 (Act 43 of 
1958). Section 28 of the Act provides that 
registration of a trade mark shall, if valid, 
give to the registered proprietor of the 
trade mark the exclusive right to the use 
of the trade mark in relation to the goods 
in respect of which the trade mark is re- 
gistered and to obtain relief in respect of 
infringement of the trade mark in the 
manner provided above. Section 29 (1} 
provides that a registered trade mark is 
infringed bv a person who, not being the 
registered proprietor of the trade mark or 
a registered user thereof using by wav of 
permitted use. uses in the course of a trade 
mark which is identical with. or deceptive- 
ly similar to the trade mark. in relation to 
any goods in respect of which the said 
trade mark is registered and in such 
manner as to render the use of the mark 
likely to be taken as being used as a trade 
mark. According to Section 32, the origi- 
nal registration (subiect to Sections 35 & 
46, which do not apply here) of the trade 
mark shall. after the expiration of seven 
years from the date of such registration, 
be taken to be valid in all respects unless 
the registration is obtained bv fraud or 
was registered in contravention of the 
provisions of Section 11 (which prohibits 
the use of certain marks likelv- to 
deceive or cause confusion) or was not af 
the commencement of the proceedings, 
distinctive of the goods of the ‘registered 
proprietor, 


12. The distinction between an aga 
tion for infringement and for passing off 
is now well-known. The latter is a common 
law remedy being in substance an action 


- for deceit, that is. passing off by a person 


of his own goods as those of another. The 
former is a statutory remedy conferred 
on the registered proprietor of a register~ 
ed tradé mark for the vindication of the 
exclusive right to the use of the trade 


_mark in relation to those goods. The usa 


by the defendant of the trade mark of the 
plaintiff is not essential in an action for 


cd 


1974 


passing off. but is the sine aua non in the 
case of an action for infringement. In an 
action for infringement. the plaintiff must 
make out that the use of the defendant’s 

mark is likely to deceive, but where the 
similarity between the plaintiff's and the 
defendant's mark is so close either visu- 
ally. phonetically or otherwise and the 
Court reaches the conclusion that there is 
an imitation, no further evidence is re- 
quired to establish that the plaintiffs 

rights are violated. In other words. if the 
essential features of the trade mark of the 
plaintiff have been adopted bv the defen- 
dant, the fact that the get up. packing 
and other writings or marks on the goods 
or on the packets in which he offers his 
foods for sale show marked differences. 
Or indicate clearly a trade origin different 
from that of the registered proprietor of 
the mark would be immaterial: whereas. 
-lin the case of passing off the defendant 
may escape liability if he can show that the 
added matter is sufficient to distinguish 
his goods from those of the plaintiff 
(Kavirai Pandit Durga Dutt Sharma v. 
Navaratna Pharmaceutical Laboratories. 
AIR 1965 SC 980). 


13. The test as to likelihood of 
confusion or deception arising from simi- 
larity of marks is the same both in infrinve- 
ment and passing off actions. The action 
for infringement is a statutorv right de- 
pending on the validity of the registra- 
tion and subject to other restrictions laid 
down in the Act (Ruston and Hornby 
Ltd. v. Zamindara Engineering Co. AIR 
1970 sc 1649). Lord Denning explained in 
Parker Knoll v. Knoll International Ltd. 
(1962 R. P. C. 265 (274) the words “to 


deceive” and the phrase “to Cause con-. 


fusion”. “When vou deceive a man vou 
tell him a He ........- you mav not do it 
knowingly. or intentionally. but still vou 
do it and so you deceive him. But vou 
may cause confusion without telling him 
a lie at all and without making anv false 
representation”. These observations were 
cited with approval by Ramaswami J. in 
E, Hoffimanna-La Roche and Co. Lid. v. 
Geoffrey Manners and Co. Private Ltd. 
(ATR. 1970 SC 2062 at p. 9064). As pointed 
out by Sir Wilfred Green. M. R. revers- 
ing the judgment of Bennet. J. in Saville 
Perfumery Ltd. v. June Perfect Ltd and 
F. W. Woolworth & Co. Ltd. ((1941) 58 
R. P. C. 147 at p 163). it did not necessari- 
iy follow that a trader who uses an in- 
fringing mark upon goods ïs also guiltv of 
passing off. the reason being that once a 
mark is used indicating its origin. no 
amount of added matter intended to show 
the true origin of the goods can affect the 
question. The statutory protection is ab- 
solute and infringement takes place not 
merely by exact imitation but by the use 


of a mark so nearly resembling the recis 
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tered mark as to be likely to deceive (at 
page 161). The House of Lords dismissed 
the appeal preferred against the decision 
of the Court of Appeal. 


14, Section 12 imposes a ban on 
the registration of an identical or decep- 
tively similar trade mark. But this pro- 
hibition does not apply where the appli~ 
cants trade mark is in respect of goods 
which are of essentially different charac- 
ter from the goods or description of goods 
for which an identical or similar mark is 
already on the register. 


15. To sell merchandise or e 
on business under such a name, mark. des- 
cription, or otherwise in such a manner 
as to mislead the public into believing 
that the merchandise or business is that 
of another person is a wrong actionable 
at the suit of that other person. This form 
of injury, according to Heuston (Law of 
Torts. 12th Ed. pp, 659-668) is commonly, 
though awkwardly, termed as that of 
passing off one’s goods or business as the 
goods or business of another and is the. 
most important example of the wrong of 
injurious falsehood, though the statutory 
remedies in this respect would have to 
be treated separately. The wrong of pass~ 
ing off is not confined to cases of the sale 
of goods but assumes many forms of 
which Heuston has given some instances, 


16. Though in the plaint as well 
as In the application for iniunction re- 
ference has been made to the use of the 
trade name and/or mark “Milkmade” of 
the defendants being calculated to de- 
ceive, confuse: and induce the belief that 
the goods of the defendants are those of 
the plaintiffs. thus damaging the high 
reputation which thev had earned. it is 


“seen from the order of the learned single 


Judge. however. that only two contentions 
were put forward. namely. infringement 
of trade mark and brand name of the 
plaintiffs and passing off by the defen- 
dants of their goods as if they were the 
goods of the plaintiffs. It is. therefore, not 
permissible for the plaintiffs/appellants 


-before us to support their application for 


a temporary injunction, pending the dis- 
posal of the suit. on any ground not ex- 


.pressly urged before and considered by 


the learned single Judge: that could be 
canvassed, if it is permissible, only in the 
suit. The present discussion. therefore, is 
confined to the twin contentions, of in- 
fringement and of passing off, which alone 
ne urged before the learned single — 
udge. 


17. Dr. Venkateswaran in fils book 
on Trade and Merchandise Marks (1963 
Edition at page 511) has stated as follows: 


‘Tt has already been pointed out that 
the exclusive right conferred by regis- 
tration is limited to the goods for which 
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the mark is registered. and does not ex- 
tend to allied goods. In order to consti- 
tute infringement; the defendant’s use of 
the mark complained of must be in rela- 
tion to any goods in respect of which the 
plaintiffs mark is registered. An action 
for infringement cannot. therefore. be 
brought when the use complained of is 
in respect of goods for which the plain- 
tiffs mark is not registered, even though 
an action for passing off mav still be 
sustained.” 

In support of this statement the follow- 
ing, cases have been cited: 


“Hart v. Colley. (1890) 7 RPC 93. 
Edwards v. Dennis, (1885) 30 Ch D 454. 
aaa v. Freeman, (1891) 8 RPC 


In Hart v. Colley the defendant was 
charged with selling rolls of paner with 
the trade mark of the plaintiff, the plain- 
tiff was not registered in class 39 which 
took in rolls of paper. It wag held that 
the plaintiff not being registered under 
class 39 was not entitled to sue in respect 
of the infringement of the trade mark. We 
are not for the moment concerned with 
the other ground of passing off, on which 
that decision was rested. North. J. observ- 
ed as follows: 


“In turning over the leayes of the 
Trade Mark Journal we constantly find 
four or five or more trade marks all exact- 
ly alike registered in respect of dif- 
ferent classes of goods. What is that for? 
Why, because the common consent of 


every one shows that they understand 


maenna e 


the right to registration under the act iş 
in respect of the particular goods or clas- 
ses of goods for which registration is ob- 
tained, 


I am surprised to find that this point 
has not expressly been decided. for it 
must have arisen a great many times: but 
I find in that case to which Mr. Aston 
referred of (1885) 30 Ch D 454 there are 
certain observations of the Judges which 
seem to me to point exactly the same 
way. There. it will be remembered, it 
was held that a person could not register 
with respect to all goods of a particular 
class unless he had used the marks in 
respect of such_ goods: and it was held 
that the mark havine been registered 
with respect to a particular class. but 
only used with respect to certain goods 
in that class; the registration must be 
rectified so as to show that it was not in 
respect of the whole class. but of the 
goods only with respect to which the 
marks had been used. Now. it would be 
absurd to say that if a man registers un- 
der Class I. in respect of particular goods 
in that class. he cannot sue in respect of 
other goods in that class, but can. with- 








ALR 
out any other registration sue in respect 
of all goods found in all the other classes. 
It is impossible to come to the conclusion 
that that could be so: and as itis decided’ 
that a man can register with respect to 
such only of the goods in anv given class 
as he has used his marks upon. it follows, 
a fortiori, that a man who is registered 
in respect of one particular class cannot, 
by virtue of such registration, sue in res- 
pect of goods which are not within thaf 
class at all. 


_ At page 474 of the 30th Chancery 
Division in (1885) 30 Ch D 454 Lord Jus 
tice Cotton says:— ‘Now. what was dona 
In the present case? There was a regis 
tration. by Mr. Edwards’ predecessors in 
title for Class 5, of unwrought and partly 
wrought metals used in manufacture. 
That was registration in respect of alf 
goods which. came under Clause 5. 2 
class which includes a vast number of 
things’. Then. passing over a few lines:— 
‘The registration in the present case has 
been for the entirety of that class. In my 
Opinion that is wrong. Even if a. trade 
mark can be registered, which is not in 
actual use. it ought to be restricted to 
those goods in connection with which it 
is golng to be used. In my opinion it is 
not the intention of the Act that a man 
registerine a trade mark for the entire 
Class. snd vet only ysine it for nne article 
in that class. can claim for himself the 
exclusive right to use it for every article 
in the class’. 

A little further on. he savs:— ‘Can a 
man claim registration for all the articles 
specified in the class when the business 
he is eneaged in comprises onlv one spe~ 
cific portion of the articles named in the 
class. I am of the opinion ‘he cannot. 
To paraphrase that. can a man who is 
registered in one class -laim în resnect 
of articles not comrrised in that class, 
but comprised in some of the other clas- 
ses? In the same wav. in my opinion. he 
cannot.” 














(Emphasis supplied} 


18. In (1885) 30 Ch D 454 it was 
held that an assignee of the goodwill of 
a business with the right to a trade mark 
which has been registered by the assig- 
nor under the Trade-marks Registration 
Act, 1875. in respect of an entire class, 
but of which the articles dealt with in 
such business form part only is not en« 
titled to the exclusive user of the trade- 
mark for the entire class, but onlw for 
the particular articles in connection with 
which it is actually used. In addition to 
the passage occurring in the above ex- 
tract it would be helpful to set out the 
observations of Lindley. L.J. (Page 477): 
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“In my opinion the existing registra- 
tion has no application to a class of soods 
in which Mr. Edwards carries on no busi- 
ness whatever. Surely an iron manu- 
facturer could not obtain a restriction 
of registration against. for instance, a 


gold manufacturer.” 
(Emphasis supplied) 


19. In (1889) 8 RPC 237. Har- 
greaves registered a mark consisting of 
three crowns. his name and address. and 
the words “The Three Crowns Mixture” 
for tobacco: he sold cut tobacco with this 
mark, and sold cigars with a label con- 
taining the three crowns. ornamental de- 
vices of leaves and flowers along with 
the words “The Three Crowns” and 
“Havana”, Freeman commenced to sell 
cigars with a label bearing three crowns 
and the words “The Three Crowns”. It 
was contended that the registration of 
‘Hargreaves’ was confined to cut tobacco 
only and did not extend to cigars and 
was never applied by him to cigars. The 
motion was dismissed. 


20. - Reference may now be made 
to some further English cases which 
seem to bear on this question. In Eno v. 
Dunn. ( (1890) 7 RPC 311 at n 317) it 
was observed by Lord Marshall that the 
‘words “Fruit Salt’ for medicinal pre- 
paration did not prevent the registration 
by another for umbrellas. Whether the 
concerned goods are of the same descrip- 
tion is a question of fact (Lord Evershed, 
M. R. and Romer. L.J. in In re Lyons (J) 
& Co. Ltd.’s application. 1959 RPC 120 
at pp. 128 and 132 respectively). In de- 
Ciding this question one has to look at 
the trade and from a practical. business 
and commercial point of view (Australian 
Wine Importers’ Trade Mark. (1889) 6 
RPC 311). It is also true that the mere 
classification in the trade mark rules 
may not be the decisive consideration. 





Lindley. L. J., observed in the above case 


at page 318 as follows: 


“Now, for the purdose of deciding 
whether two sets of goods are of the same 
description when they are not the same 
goods. we must not, as it appears to me, 
lay too much stress on the classifica- 
tion of the framers of the rules.” 


Shri A. C. Gulati relied unon the 
above case. where an application to re- 
gister for wines with a trade mark con- 
taining the device of a suspended sheep 
and the words “Golden Fleece” was re- 
fused on the opposition of one who was 
the owner of two trade marks for spirits 
which comprised the same device and the 
same words: the appeal against the said 
refusal was dismissed. Cotton L. J. dis- 
tinguishing (1885) 30 Ch D 454 observed 
as follows: 


“Although Mr. Mason does not i 
use his registered trade mark — 


n Fact 


could he without some alteration — ` ‘in, i ` 
the sale of his wine, vet he is selling both’ “™ 
whiskey and rum. and also selling wine. 
and it would þe therefore wrong. in my 
opinion to give a sanction to the Austra- 
lian Wine Importers by enabling them to 
register this trade mark, although they 
register it, not for that in respect of which 
Mr. Mason is using his trade mark, but 
In respect of one branch of the trade 
which he is carrying on, and has been 
carrying on. since the year 1882”, 
(Emphasis supplied) 

21. The decision of the Supreme 
Court in Corn Products Refining Co. v. 
Shangrila Food Products Ltd. (AIR 1960 
SC 142) is also of no assistance to Shri 
Gulati, That case also arose out of an ap- 
plication for registration of the trade mark 
“Gluvita” in class 30, which the applicant 
had not used prior to the date of applica~ 
tion for registration. The application by 
Shangrila Food Products Ltd. for regist- 
ration was opposed by Corn Products Re~ 
fining Co. on the ground that it had the 
mark “Glucovita” in class 30 in respect of 
“Dextrose (d-Glucose powder mixed. with 
vitamins) a substance used as food or as 
an ingredient in-food: glucose for food”. 
Thev had also registered the same trade 
mark in class 5 in respect of “infants’ and 
invalids’ foods”. A single Judge of the 
Bombay High Court had allowed the 
appeal against the Registrars decision, 
but it was set aside by a Division Bench 
of that High Court. The Supreme Court 
restored the decision: of the single Judge 
on the ground of the absolute identity of 
the two competing marks and the trade 
connection. A. K. Sarkar, J. speaking for 
the Supreme Court observed as follows:— 

ce 


Š POAN a trade connection between 


glucose and biscuits would appear to be 
established. We are therefore of opinion 
that the commodities concerned in the 
present case are so connected as to make 
confusion or deception likely in view of 
the similarity of the two trade marks”. 

Reference was made by the Supreme 
Court to (1941) 58 R. P. C. 91 (In the 
matter of an application by Edward Hack 
for the registration of a Trade Mark) and 
to (1946) 63 R. P. C. 59 (In the matter of 
an application by Ladislas Jellinek for the 
registration of a Trade Mark). In the for- 
mer case Morton. J. accepted the appeal 
against the Registrar of Trade Marks 
allowing the registration of Laxatives des- 
pite opposition. The facts were that ap- 
Dlication was made for registration of the 
words “Black Magic” in respect of “Medi-~ 
cated preparations in solid form for human 
use as laxatives” in Class 3. It was oppos- 
ed bv the proprietors of the Trade Mark 
“Black Magic” in Class 42 in respect of 


anor - - 
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(inter alia) “Chocolate and Chocolates”, 
which mark had been extensively ad- 
vertised and used for a certain class of 
their goods. It was proved that chocolate 
was used to flavour certain laxatives, and 
that in many cases chocolates and laxa- 
tives were sold in the same shop. On the 
ground that there wasarisk of confusion, 
in that some persons are likely to think 
that both the preparations were made by 
the same manufacturers and others te 
wonder if this might be the case: the ap- 
peal was allowed and registration was 
refused. Morton, J. pointed out that 
chocolates and laxatives were alike in 
this, that they were both edible, that the 
laxatives were solid in form and both arti- 
cles were intended for human consump- 
tion. There was evidence, however. that 
“Black Magic” had been applied in respect 
of lipstick pencils and vacuum cleaners 
but there was no evidence that it had 
ever been applied, except by those who 
opposed registration. to articles which are 
edible, or solid in form and intended for 
human consumption. This case, therefore, 
does not support the broad proposition of 
Shri.Gulati that regardless of the nature 
and kind of goods in respect of which the 
plaintiff's trade marks were adopted by 
the defendants. the registration in the 
plaintiffs’ favour, of the trade mark by 
itself, is sufficient. In the latter case the 
trade name “Panda” in respect of shoe 
polish was held not permissible when the 
mark had been used for shoes even though 
both of them were not of the same des- 
cription of goods. Romer, J. declined to 
interfere with the order of the Registrar 
allowing an application to register the 
` trade mark of a Panda together with the 
word “Panda” in class 3 for shoe polish 
despite the opposition bv the proprietors 
of a similar mark “Panda” registered in 
respect of shoes. The Registrar had found 
that the main channel for the sale of shoe 
-polish was such that there was little risk 
of confusion with the opponents’ shoe 
mark, and that different traders did not 
hesitate to adopt the same mark for shoes 
and polish respectively as was seen from 
a reference to a trade Year Book and to 


extracts from the Registrar: the Registrar © 


also held that shoes and shoe polish were 
not of the same description of goods. 
Romer, J. observed that while shoes are 
made to wear. shoe polish is used for 
cleaning and from this point of view 
there is nothing common between the 
two. Reliance was placed Upon the deci- 
sion of Eve, J. in J. & J. Colman Ld.’s 
application reported in (1929) 46 R. P. C. 
126. The Registrar had come to the conclu- 
sion that mustard and semolina were sold 
by the same persons and across the same 
counter and both the commodities were 
sufficiently similar to one another and 


should be treated as of the same‘ descrip- 


A.L R. 
tion, one being condiment and the other 


_a@ nutrient: both were probably treated as 


articles of food and used for cooking in 
the same kitchen. Eve. J., however. took 
a different view of the matter while con< 
ceding the common characteristics on 
which the Registrar relied and had ob< 
Served as follows:— 


“One must, I think go a little further 
and find out what is the rea] nature of 
the article......... I think it-is a fair divi- 
Sion of the two sets of things to sav that 
one would fall under the description of a 
condiment and the other under the des- 
cription of a cereal, and although these 
goods are found side by side and in tux 
taposition when offered for sale and in 
domestic use, that cannot of itself alter 
the description of the goods.” 

Romer, J. also observed that there was no 
evidence that members of the public at 
any relevant time were aware of Panda 
at all. Romer. J. applied the test fin (1946) 
63 R. P. C. 59 at p. 80) propounded by 
Lord Wright in Aristoc Ltd. v. Rvsta Ltd. 
(1945) 62 R. P. C. 65 (104) of there being 
a general risk of confusion which in the 
public interest should not be authorised. 

22. Shri Gulati also relied upon a 
number of other- cases where trade marks 
resembling those already on the register 
were not permitted even in respect of 
goods which were either not the same or 
identical with those used bv the exist- 
ing registered proprietor but also not 
strictly coming within the classification of 
the goods in respect of which registration 
had already been permitted. These cases 
would. on examination, seem to rest on 
the basis of the connection in the course 
of trade which the two classes 
of goods in addition to similarity of the 
marks and other surrounding circumst- 
ances may lead an unwary customer fo 
mistake the defendant’s goods for those of 
the plaintiffs. g 


23. In the Eastman Photographic 
Materials Company Ltd. v. John Griffiths 
Cycle Corporation. Ltd. and the Kodak 
Cycle Co. Ltd. ((1898) 15 R. P. C. 105) an 
injunction was granted restraining the 
carrying on of cycle manufacturing busi- 
ness under the name Kodak Cycle Com- 
pany Ltd. having regard to the trade 
mark “Kodak” having become associated 
with the manufacturers of “cycle cameras”. 
cameras asSociated with cyclists. It was 
held that the registration had been procur~ 
ed by the Cycle Companv by an untrue 
statement to the Registrar and that the 
trade mark of the Cycle Company must 
be expunged as being calculated to de- 
ceive. Following this. among other cases, 
an injunction was issued by the Lahore 
High Court in National Electric Stores v. 
General Electric Co. Ltd (AIR 1944 Lah 
886) :ustraining the use of the trade mark 
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“Osram” in respect of electric batteries 
at the instance of the General Electric 
Company who had been manufacturing 
electric goods. such as. bulbs and drv 
cells for flash light batteries. It was held 
on the basis of the evidence in that case 
that any normal purchaser of ordinary 
intelligence who had used Osram electric 
bulbs would regard the battery sold by the 
defendants as having been manufactured 
by the General Electric Company as they 
bore the trade mark which is also printed 
exactly in the same manner on the 
batteries as on the electric goods manufac- 
tured by the General Electric Company. 


24. Abdul Rashid. J.. speaking for 
the Division Bench in the above case. also 
referred to a number of other English de- 
cisions. some of which have also been reli- 
ed upon by Shri Gulati. One of them was 
Warwick Tyre Co. Ltd. v. New Motor & 
General Rubber Co. Ltd. (1910) 1 Ch. 248. 
where the plaintiffs had manufactured and 


sold tyres for cycles and motor cycles 


under the name of “Warwick” and had 
obtained a distinctive meaning and charac- 
ter. but they never manufactured or sold 
tyres for motor cars. The defendants, 
whose Managing Director bore the name 
Warwick. commenced to sell their motor 
tyres under the name of “Warwick Motor 
Tyres”. Injunction restraining the selling 
of motor tyres was granted on the sround 
that it would lead to the supposition that 
the persons who were dealing with motor 
tyres were the same as those who had for 
. many years in the past been dealing with 
Warwick cycle tyres. 


25. ` Another case was Dunlop 
Pneumatic Tyres Co. Ltd. v. Dunlop Lub- 
ricant Co. ((1899) 16 R. P. C. 12) where an 
injunction was issued restraining the use 
of the word “Dunlop” for oils and lubri- 
cants for cycles, a name which had become 
associated with pneumatic tyres for cvcles 
and other accessories, such as pumps. in- 
flators etc. bv the Dunlop Pneumatic Tyre 
Co. Ltd. Romer, J. (as he then was) ob- 
served as follows: 


“It appears to me that the plaintiffs 
are entitled to say that the word “Dunlop” 
ought not to be allowed to be used under 
those circumstances with those obiects by 
the Defendant: that it would injure them 
in their business very considerably if it 
is not stopped. They themselves are sel- 
lers of cycle accessories. though as a 
matter of fact up to the present time they 
have not sold burning oil or lubricants. 
But they mav do so, and in the meantime 
it appears to me that they are entitled to 
come into Court and sav that a name sub- 
stantially identical with theirs ought not 
to be allowed to be used bv the Defen- 
dant in the wav in which he is using it”, 

(Emphasis supplied) 
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26. Yet another case referred to 
by Abdul Rashid, J. was Ainsworth v. 
Walmslay, (1866) 35 LJ Ch. 352. where the 
following observations were made by Vice- 
Chancellor Wood: 

“If a manufacturer does not carry on 
a trade in iron, but carries on a trade in 
Jinen, and stamps a lion on his linen._an- 
other person may stamp a lion on iron: 
but when he has appropriated a mark toa 
particular species of goods and caused his. 
goods to circulate with this mark upon 
them, the Court has said that no one shall 
be at liberty to defraud that man bv using 
that mark, and passing off voods of his 
manufacture as being the goods of the 
ower of that mark”. 

(Emphasis supplied) 


27. Abdul Rashid. J. had relied on 
Niamatullah. J. of the Allahabad High 
Court, who in Thomas Bear & Sons v. 
Prayag Narain (AIR 1935 All 7) held fon 
a difference between King and Iabal 
Ahmad. JJ.) that chewing tobacco did_not 
constitute goods of the same character as 
smoking tobacco; these observations were 
affirmed by the Privy Council in Thomas 
Bear & Sons v. Pravag Narain (AIR 1940 
PC 86). The observations of Viscount 
Maugham, J.. who spoke for the Judicial 
Committee of the Privy Council. are in- 
structive: 

“A manufacturer of cigarettes under 


an undoubted trade.mark such as an ani- 
mal, or any other device cannot legally 
object to the use of the identical markon. 
say. hats, or soap. for the simple reason 
that purchasers of anv of the latter kinds 
of goods could not reasonably suppose, 
even if they were well acauainted with 
the mark as used on cigarettes. that its use 
On hats or soap denoted that these goods 
were manufactured or marketed bv the 





cigarette manufacturer: see Somerville vy. 


Schembri, (1887) 12 AC 453 = 56 LJPC 61 
= 56 LT 454. Those would be simple 
cases, but some much more difficult ones 
ean be suggested. If a manufacturer of a 
special kind of smoking tobacco Under a 
trade mark seeks to restrain the use of it 
on cigars or on a verv different kind of 
smoking tobacco. or on cigarettes. or on 
snuff, or on chewing tobacco, or on tobac- 
co in some form sold for use as a weed 
killer—all these things being madeof to- 
bacco—questions, sometimes. of great dif- 
ficulty, may arise. It is however very 
important to observe that each of these 
questions will be a question of fact to be 
decided on the evidence adduced. The 
vital element in such a case is the probabi- 


litv_ of deception ” (Emphasis added) 
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Reference was also made by Abdul Ras- 
hid. J. to Anglo-Indian Drug & Chemical 
Co. v. Swastic Oil Mills Co. Ltd. (AIR 
1935 Bom 101) where it was held that bar 
soap for washing clothes could not be re- 
garded as goods of the same class and 
character as toilet requisites. 


28. In the Matter of Dunn’s Trade 
Mark ({1890) 7 R, P. C. 311) the House of 
Lords, by a majority. held that the ap- 
plication by Dunn to register the words 
“Dunn’s Fruit Salt Trade Mark Baking 
Powder” as a trade mark for baking powder 
in class 42 should not be registered on ac- 
count of there being already on the re- 
gister the mark of J. © Eno, containing 
the words “Fruit Salt”. in class 42 for dry 
preparation for making anon-intoxicating 
beverage. Despite the powerful dissent of 
the Lord Chancellor and Lord Morris the 
majority held that it was the element of 
deception which compelled courts of 
Equity to interfere to protect traders. 
Lord Macnaghten referred (at page 319) 
to Dunn giving the words “Fruit Salt’ 
prominent position among the words he 
sought to be registered, which was cal- 
culated to deceive. What is of particular 
significance for our present purpose is the 
observation of Lord Morris which char- 
cterised the argument for J. C. Eno that 
persons who wanted Eno’s Fruit Salt 
powder to bake might be deceived into buy- 
ing Dunn’s products. as an argument want- 
ing foundation in fact. As we read the majo- 
rity opinions we do not think that this 
reasonins of Lord Morris was repudiated: 
the majority rested the decision against 
Dunn on the element of deception. 


29. Lord Evershed. M. R. held ice 
cream and table jellies were not of the 
same description (vide J. Lyons and Coa. 
Ltd.’s application to rectify the res'‘ster 
1959 R. P. C. 120). He discussed some of 
the cases decided in England Paraffin oli 
intended to be used medically for human 
_ consumption was held to be of the same 

description as paraffin oil intended to be 
used for machine lubrication on the ground 
that both were chemically the same sub- 
stance, the difference between them de- 
pending only on the degree of refinement. 
(In the matter of Mc Dowell’s Application 
for a Trade Mark. (1926) 43 R. P. C. 313 
at p. 334 (C. A.) and In the matter of 
Mc Dowell’s Application for a Trade Mark. 
(1927) 44 R P. C. 335 (House of Lords).) 
In the Australian Wines case (already 
noticed) spirits. particularly rum and whis- 
key were held to be of the same descrip- 
tion. In Jellinek’s Application (already 
noticed) it was held that shoe pol’sh and 
shoes were different. In J and J Colman 
Ltd.’s Application (also noticed alreadv) 
mustard and semolina, in spite of their he- 
ing commonly sold in the same establish- 


ment over the counter were held to be 
not goods of the same description parti- 
cularly having regard to the divergence 
in use and method of preparation when 
they respectively reached the kitchen of 
the housewife. Lord Evershed. M. R. then 
observed (at pages 128-129): 


“It should be stated that the two 
things, ice creams and jellies, are not in 
the same classes under the rules for re- 
gistration of trade marks. This. however, 
is admittedly irrelevant. Nor. with all res- 
pect to the Assistant Comptroller. can I 
attach much significance to the fact that 
they mav be eaten off the same plate. if 
he meant, so eaten at the same time: for 
so might, for example, roast beef and 
Yorkshire pudding o- chops and tomato 
sauce, respectively goods (I should say) of 
very different descriptions. But the cir- 
cumstances in which the two things are 
used (as I have attempted to state in mv 
more limited description of the kind of 
sweets which they are) plus the fact that 
they or their sources for the housewife 
may be offered for sale side by side on a 
grocer’s counter are. I think, weighty 
considerations”. 


30. The Judicia] Committee of the 
Privy Council held in (1887) 12 AC 453 
that on general principles. even apart 
from any statute (the case arising from 
Malta) the use of the trade mark “Kaisar- 
i-~Hind” in respect of hats. soaps and pir- 
kles could not impede the acquisition of 
an exclusive right to it as a trade mark 
for cigarettes. 


31. A Division Bench of the Cal- 
cutta High Court held in Rustom Ali v. Bata 
Shoe Co. Lid. (AIR 1957 Cal 120) that the 
trade mark ‘Bata’ used in respect of foot- 
wear. leather and rubker goods, socks and 
hosiery. could not impede the use of the 
Said mark with reference to lungis. War- 
wick (cited alreadv) was distinguished ‘on 
the ground that it involved tyres for 
cycles and motor cycles. Somerville was 
followed and the observations of Romer, 
J. in Dunlop Pneumatic Tyre Co. case 
(1899) 16 RPC 12 (alreadv cited) were dis- 
sented from if he meant that even if the 
sets of articles concerned had no connec- 
tion with each other, still an injunction 
could be granted. 


32. Since even the cases relied 
upon by Shri Gulati. besides those dis- 
cussed by Abdul Rashid. J.. were also seen 
to be those where some kind of trade 
connection between th2 two sets of goods 
was established, he had ultimately to relv 
more on the appellants making a false 
suggestion that Nestle’s had entered the 
field of toffees also and that if this is 
permitted the trade reputation acquired 
for them by expending such labour and 
cost over a long period of time would be 


` 
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affected. For this submission Shri Gulati 
tried to seek support from the observa- 
tions of Maugham. J. ia British Medical 
Association v. Marsh (1931) 48 R P. C 
565). This case really followed the obser- 
vations of Wynn Parry, J. in Mcculloch 
v. Lewis A. Mav (Produce Distributors) 
Ltd. (1948) 65 R. P. C. 58. In the latter 
case the. plaintiff, a well-known broad- 
caster under the name “Uncle Mac sued’ 
the defendant from selling cereals under 
his name. causing confusion with himself 
and damaging his professional reputation: 
the actiom was dismissed. In, the former 
case the British Medical. Association (B. 
M. A.. for short) obtained an iniunction 
against the defendant who had formed a 
company which made articles from- the 
analysis of the B. M A. but sold them at 
low prices with the letters “B. M. A.” On 
the window. where these goods were dis- 
Plaved. there was a card gsuaranteeine 
that they were prepared strictly accord- 
ing to analysis of the B. M. A. The iniunc- 
tion was granted on the ground that the 
act of the defendant iniured the plaintiffs 
In their business both by tending to cause 
existing members of the Association tò 
leave it and others to abstain from ioin- 
ing it. Referring to a decision of Lord 
Langdale in the vear 1848 (Clark v Free- 
man (1848) 11 Beay. 112) Maugham. J. 
observed that the said case was not an 
authority for the proposition. as some 
people held. that a professional man had 
No remedy if a tradesman chooses to put 
forward some‘auack remedv or article of 
that kind as having heen prescribed or 
been sold for the benefit of or the ap- 
proval of the medical man in auestion. In 
Clark v. Freeman a leading phvsician had 
applied for an iniunction restraining the 
defendant from selling or processing to. be 
Sold pills purporting to be those of that 
physician. The injunction was refused on 
the ground that such an eminent phvsician 
could not be reallv injured bv the kind of 
oa statement published by the defen- 
t 


33. An action of this kind. it is 


‘worth recalling, would not be either one - 


of infringement or of passing off: it would 
be one of iniurious falsehood. Wynn 
Parry J. referring to the British Medical 
Association case (1931) 48 RPC 565 . ob- 
served as follows:— 


“I have listened ‘with care to all the 
eases that have been cited and upon an- 
alysis I am satisfied that there is discover= 
able in all those in which the Court has 
intervened this factor. namely. that there’ 
was a common field-of activity In which. 
however. remotely. both the plaintiff and 
the defendant were engaged and that it 


tama Nahi rT ë ANA loan 


was the presence of that factor that ac- 
counted for the jurisdiction of_the Court” 
(Emphasis supplied) 


34. The relevancv of the use of the 
mark in respect of goods was highlighted 
in Walpamur Co. Ltd. v. A. Sanderson & 
Co. Ltd. (1926) 43 R. P. C. 385. The plain- 
tiffs were proprietors ‘of the mark “Mira- 
bol” registered for enamels.: paints and 
varnishes. but only used in respect of 
enamels and undercoating The defendants 
were proprietors of Trade Mark “Muralol” 
registered for colours. paints and varni- 
shes. 'but used onlv for flat oil paint. 
There was a motion bv plaintiffs to re- 
move defendants’ mark from the register 
and there was another motion bv the 
defendants to limit registration of plain- 
tiffs’ mark. The defendants’ mark was 


_ordered to be removed from the register 


and the plaintiffs’ mark was allowed to 
be infringed. It-was held that passing off 
Was not proved. Astburv J. referred to 
(1885) 30 Ch D 454 and (1890) 7 RPC 93 
In distinguishing the former. Astburv. J. 


observed that the trade mark of the de- 


fendants was of a totally separate class 
of business. one which was not carried on 
and was never intended to be carried on 
by the plaintiff. In Walnamur the plain- 
tiffs had resistered in a verv wide class 
but only for specific articles “tin respect of 
which they carried on their business” 
articles ordinarily made and sold bv per- 
sons in that particular kind of business 
Hart was distinguished on the ground 
that the registration in that case was for 
a wide class and not for a specified arti- 
cle in that class; the user had been for_15 


years unlike the one which had iust com- 
menced. in Walpamur- 


35. The test of remoteness of the 
defendant’s ‘activities from that of the 


plaintiff was adopted in the Matter of 


British Lead Mills Ltd’s application fora 
Trade Mark (1958 RPC 425) British Lead 
Mills Ltd. applied to register the mark 
“Welloy” in resnect of “cast rolled. and 
extruded allovs of tin and lead”. Well- 
worthy Ltd. opposed on the grounds (under 
section 11) that they were the proprietors 
of the registered trade marks “Well- 
worthy”. “Welflex” and ‘“Welcfom” in 
respect of goods: which were included 
“metallic Alloys” and that the registra- 
tion of the metallic alloy would be contrarv 
to S. 12 (1) of the Trade Marks Act. 1938 on 
account of “Wellov” and “Wallov” both 
being similar visually and phonetically 
and that the goods in respect of whieh 
Welloy were registered (allovs containing 
lead, the lead predominating) are goods of 
the same description as the goods in res- 


“pect of. which it was sought to register 


the mark Welloy. The Assistant Con- 
troller disallowed the application on the 


50 Delhi [Prs. 35-40] Nestle’s Products v. Milkmade Coron. (S. Rangarajan J.) 


ground that tin alloys were not So remote 
from the Wellworthv’s field of activity. 

36. The Court of Appeal discuss- 
ed in Neostvle Manufacturing Co. Ltd. v. 
Ellam’s Duplicator Co ((1904) 21 RPC 569) 
whether the word “Neostyle” had become 
identified in England with the plaintiffs’ 
duplicating machines (they never had any 
exclusive right to the word in connection 


th duplicator accessories) and whether 


the defendants might sell ink and paper 
for use on the “Neostyle” machine. and sc 
describe them, provided thev did not by 
words or get up represent their goods as 
those of the plaintiffs. Passing off was not 
made out. The injunction sought for was 
refused by Byrne. J. which decision was 
confirmed in appeal Bvrne, J. had sug- 
gested however, that the defendants’ name 
should alwavs appear on the tins of ink 
sold by them. 

37. Toffees are of various kinds. 
According to the classification made in the 
Prevention of Food Adulteration Rules. 
1955 framed under the Prevention of Food 
Adulteration Act. 1954. toffees have been 
classified as plain. milk. modified and 
butter. Plain toffee shall be made out of 
. sugar, vanaspati, milk fat of any edible 
oi) and in addition any of the materials 
mentioned in Rule A. 25.02 as beins per- 
missible for use in such manufacture. Milk 
toffee shall be made out of sugar. vanas- 
pati, milk fat of anv edible oil and milk 
in any form and in addition mav contain 
any of the. materials used in the making 
of plain toffee. Modified toffee shall be 
made of the ingredients used for plain 
toffee or milk toffee. In addition. it may 
contain one or more of chocolate coffee. 
cocoa, dried fruits and nuts. Butter toffee 
shall be made out of ingredients used for 
plain toffee. milk toffee or modified toffee 
but should not contain less than 5 per cent. 
butter by weight. Toffee should alsn com- 
ply with certain prescribed reauirements 
i. e. ingredients like ash. sugar. fat. total 
protein etc. In the face of the above there 
does not appear to be much force in the 
contention of Shri Gulati that by merely 
condensing the condensed milk still fur- 
ther toffee is prepared. According to 
Encyclopaedia Britannica (1969) Vol. 15. 
page 457. plain condensed milk is con- 
eentrated whole milk of a composition 
similar to that of evaporated milk but not 
sterilised. The standards of solids and 
food value differ from country to country. 
The same Encyclopaedia (Vol, 6 pave 284) 
explains “Caramel and Toffee” as follows: 

“Caramels depend on large amounts 
of milk for their typical texture. The 
other ingredients are sugar. corn sirup and 
fat which are cooked -until the desired 
degrees of caramelization and texture 
have been attained. The most popular 
flavours are vanilla and chocolate. Toffee 
is highly cooked or hard caramel”, 


A. I. R. 


Websters Third New International Dic- 
tionarv Vol. II (page 2403) describes toffee 
as a candv of brittle but tender texture 
made by boiling sugar and butter toge~ 
ther to approximately 310°F or the hard 
crack stage. 

38. Shri Gulati has not been able 
to substantiate his contention that toffee 
is merely condensing already condensed 
milk without more. The ingredients of 
toffee could be as noticed above. His fur~ 
ther contention that the buvers of the 
toffee of the defendants would. because of 
the name “milk-made” being used with 
reference to them, be led to think that 
these toffees are made out of the con- 
densed milk prepared bv Nestle’s has not 
been prima facie established. The said 
view of the plaintiffs could not derive 
support merely from the fact that in the 
defendants’ wrappers two bottles of milk 
are shown as being emptied in a glass 
tumbler: this alone without more, cannot 
support the inference that the condensed 
milk of the plaintiffs was being used bv 
the defendants. The plaintiffs/annellants 
have also not been able to establish prima 
facie that there is such a trade connection 
between the defendants’ goods and the 
plaintiffs’ trade mark and the vonds 
manufactured by them with the said 
trade mark as would constitute an ints 
fringement of the said trade mark. 

39. Regarding passing off the 
plaintiffs face greater difficulty because 
they are unable to show how there could 
be an action for passing off of goods with- 
out the defendants even putting on the 
market goods of an identical or similar 
description or at least having such a close 
association with the goods of the plain= 
tiffs as are likely to deceive or cause con~ 
fusion. 

40. The learned Single Judge has 
referred to the decisicn of the House of 
Lords in Reddaway v. Banham (1896) AC 
199 and. distinguished it on the ground thaf 
the impugned goods bore no marks or. 
words, that the manufacturer could not be 
known therefrom and hence the respon 
dents were held ruiltv of passing off. The 
wrappers used in the present case bear the 
words “Milkmade Corporation” which 
are sufficient to show that the soods are; 
the products of a different Corporation 
and not of the plaintiffs. The learned 
single Judge has also referred to Anglo 
Swiss Condensed Milk Co. v. Metcalf. In 
re: Metcalf’s trade mark. (1886) 31 Ch. D 
454. (Involving the present ‘"Milkmaid” 
mark) and distinguished iton the ground 
that the defendants in this case are not 
selling condensed milk in fins of cans hav- 
ing the same size. type and shape as are 
the tins used by the plaintiffs in packing 
their condensed milk: thev are dealing with 
biscuits and toffees which are not proe 
duced by the plaintiffs. 
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41. In the above view it is not 
necessary to go into the further contention 
raised as to whether the plaintiffs are en- 
titled to use the word “Milkmaid” in 
English separately when the registered 
trade mark is “milkmaid Brand”. 

42. We have only to reiterate 
what we have already stated that the 
question whether apart from infringe- 
ment of trade mark and passing ofi the 
plaintiffs are entitled to anv relief on anv 
other footing does not fall to be consider- 
ed in this appeal in view of the submissions 
before the learned single Judge having 
been restricted to only two aspects. name- 
ly. infringement of trade mark and pass- 
Ing off 

43. In the result we hold that the 
plaintiffs have not made out any prima 
facie case for the erant of the injunction 
sought for by them or for anv other alli- 
ed relief pending disposal] of the suit and 
that the learned single Judge. with 
respect. rightly dismissed the plaintiffs’ ap- 
plication for interim relief. In the result 
the appeal is dismissed butin the circums- 
tances without costs. C. M. 454/72 is also 


dismissed, 
Appeal dismissed. 
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` HARDAYAL HARDY. C. J. AND 
PRAKASH NARAIN. J. 


_ M/s. Hanuman Oil Mills and others. 
Appellants v. Union of India and another, 
Respondents. 


F. A. O. No. 92-D of 1963 D/- 14-4- 
1972. against order of N. C. Gupta Sub 
J. Ist class, Delhi D/- 16-3-1963. 


Index Note:— (A) Constitution of 
India, Article 299 — Contract with Gov- 
ernment — Telegraphic message by Gov- 
ernment accepting tender and ending with 
abbreviated telegraphic name of a Govern- 
ment department is not one comnlving 
with Article 299. 1971 Delhi LT 406 held 
overruled in AIR 1972 SC 915. 


(Para 15) 

Brief Note:— (A) Thus where the 
acceptance of tender is sent bv telegraphic 
message and the sender’s name is written 
as “Purfood” it does not amount to ex- 
pressing the telegram to be in the name 
of the President of India on ground that 
the word represents telegraphic name of 
the Government purchase department. 
And if there is no evidence showing that 
the person who signed the telegram had 
the authority to do so on behalf of the 
President of India. the telegram cannot 
bring about a valid contract. It ara be 
said that since the word ‘“Purfood” a 
telegraphic name for the Ministry of Food 
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and Agriculture. (Food Purchase Organi- 
sation), Govt. of India the writing of the 
same in place of sender’s name in a tele- 
gram would be jn compliance with re- 
quirements of Article 299. 1971 Delhi LT 
406 held overruled in AIR 1972 SC 915. 

(Paras 9. 15) 

M. N. Andley. for Appellants; R. K- 
Mehra. for Respondents. 

PRAKASH NARAIN J.:— On an 
award dated the 6th October. 1961 given 
by Shri G. S. Gaitonde in a reference of 
disputes to him between M/s. Hanuman 
Oil Mills and the Union of India under 
an alleged Arbitration agreement between 
parties contained in the General Condi- 
tions of Contract governing A/T No. A 
3/23/58 dated the 31st October, 1958. the 
Union of India on November 4. 1961. 
moved an application under Sections 14 
and 17 of the Arbitration Act. 1940 in 
the court of Shri N. C. Gupta. Sub-Judge 
Ist Class, Delhi. for the filing of the said 
award, makine it a rule of the court and 
passing a decree in terms thereof. Notice 
of this application was issued to Mrs. 
Hanuman Oil Mills and its three alleged 
partners and Shri G. S. Gaitonde was 
called upon to file the award in court. 
After the same was filed in court. notice 
of the filing of the award was given to 
the parties, M/s Hanuman Oil Mills filed 
two sets of obiections against the said 
award. one being dated the 30th April. 1962 
and the other Ist Mav. 1962. Inter alia 
M/s. Hanuman Oil Mills pleaded that there 
Was no concluded contract between the 
parties in compliance with Article 299 of 
the Constitution of India and so. there was 
No arbitration agreement between the 
parties under which a reference could be 
made to an Arbitrator. It was also plead- 
ed that the reference to Shri Gaitonde as 
Sole Arbitrator was a unilateral reference 
and so. the Sole Arbitrator had no iuris- 
diction to proceed with the reference and 
Make an award therein. Several obiections 
were also raised as to conduct of the 
arbitration proceedings as well as to the 
maintainability of the award. The obiec- 
tions filed on behalf of M/s Hanuman Oil 
as were traversed by the Union of 

ia. 


_ On the pleadings of the ‘parties. the 
trial court framed the following seven 
issues: 

1. Whether there was a concluded 
arbitration agreement between the par- 
ties? OPA. 


_2. Whether the Arbitrator had no 
jurisdiction to proceed with the reference 
and give the award as alleged in the ob- 
jection petition? OPR. 

. ether the arbitrator misconduct- 
ed himself or the proceedings as alleged 
and as such the award is liable to be set 
aside? OPR 


‘valid 


t 
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4, Whether the obiector respon: 
dent can file the supplementary objec- 
tions without amending the first obiection 
petition? OPR. 

_ 5. Whether the supplementary obiec- 
tlons are within time? OPR. 

6. If issues Nos. 4 and 5 are proved. 
whether the award is liable to be set aside 
as per reasons given in the supplementary 
objections? OPR 

7. Relief. 


2. The trial court decided the 
issues in favour of the Union of India and 
dismissed the obiections filed bv M/s. 
Hanuman Oil Mills. On there being no 
obiections to the award. he 
made the same a rule of the 
court and passed a decree in terms there- 
of. M/s Hanuman Oil Mills filed an ap- 
peal in this court 


3. The appeal filed by M/s Hanu- 
man Oi] Mills and its partners came up 
for hearing before M. R.A. Ansari J. who 
referred the matter to a larger Bench as 
in the learned Judvge’s opinion an import- 
ant question of law arose as- to the scope 
of the Bench decision of this Court in 
Madhusudan Ltd. v. Ram Parkash. (1966) 
2 Delhi LT 123. According -tọ the learn- 
ed Judge, it was held in the, case of 
Madhusudan Limited that no unilateral re- 
ference was possible but that was a case 
in which one of the parties to the arbitra- 
tion agreement who challenged the validity 
of an unilateral reference abstained from 
taking part in the arbitration proceedings. 
In the present case M/s.. Hanuman Oil 
Mills had taken part in the arbitration 
proceedings and in such circumstances it 
was doubtful whether the rule laid down 
in the case of Madhusudan Limited would 
be attracted. That is how the matter came 
Up before us. 

4. The only point that: has been 
seriously agitated before us is whether a 
contract satisfying the’ requirements of 
Article 299 of the Constitution of India 
was entered into between M/s Hanuman 
Oil Mills, the appellant. and the Union of 
India, the respondent. Before we proceed 
to examine this question. it would be 
appropriate to read Article 299 of the 
Coa Prutin of India which lavs down as 
under: 


“299. (1) All contracts made in the 
exercise of the executive power of the 
Union or of a State shall be expressed 
to be made bv the President. or by the 
Governor of the State as the case may 
be, and all such contracts and all assur- 
‘ances of propertv made in the exercise of 
that power shal] be executed on behalf of 
the President or the Governor by such 
persons and in such manner as he mav 
direct or authorise.” - 

As in the course of the argu- 
ments addressed before us a mention was 


‘Purchase Organisation). 
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also made of Article 77 of the Constitution, 
the same mav also be read at this stage. 
It lays down: 

“77. (1) All executive action of the 
Government of India shall be expressed 
to be taken in the name of the President. 

(2) Orders and other instruments 
made and executed in the name of the 
President shal] be authenticated in such 
manner as may be specified in rules to be 
made by the President. and the validity 
of an order or instrument which is so 
authenticated shall not be called in ques- 
tion on the ground that it is not an order 
or instrument made or executed bv the 
President. 

(3) The President shall make rules 
for the more convenient transaction of 
the business of the Government of India. 
and for the allocation among ministers of 
the said business.” 

6. The facts of the case are that 
on 6th October. 1958. a notice was issued 
by the Chief Director of Purchase. Gov- 
ernment of India. Ministry of Food and 
Agriculture (Department of Food. Army 
New Delhi. for 
and on behalf of the President of India 
inviting tenders or offers for supply of ` 
cotton seed oilcake. This tender inaquiry 
had attached to it “Instructions to Ten< 
derers” as well as conditions by which the 
tenders were expected to be bound and 
also mentioned that the General] Condi~ 
tions of Contract contained in the printed 
booklet of that name (Form WSB/133), 
except clause 21 and certain other clauses, 
would also constitute the terms of the 
tender that mav be submitted by the pro~ 
spective tenderers. The appellant submitted 
its tender in accordance with the Instruc- 
tions to Tenderers above referred to and 
the same was addressed to the President of 
India through the Chief Director of Pur- 
chase.. This tender is dated the 31st 
October. 1958. On 12th November. 1958, 
the following telesram (Ex. R, 5) was 
received by the appellant:— 


"X Ya New Delhi 12 Ste 186 Cotcakeg 
Bombav-A3/23/58 Oilcake(.) your’ Tender - 
October Thirty-first hereby accepted 
for supply of two hundred sixteen fons 
cottonseed oilcake decorticated conform- 
ing ASC specification 138 () Thirtysix tons. 
at rupees twelve and neva paise fifty per 
matund (.} Thirtysix tons at rupees Twelve 
and nava paise seventyfive per maund 
50 (.) Thirtvsix tons at rupees thirteen 
per maund (.) Thirtysix tons at rupees 
thirteen and Nava paise twenty five per 
maund (.) Thirtysix tons at rupees thirteen 
and naya paise fifty per maund and 
thirtvsix tons at rupees thirteen and nava 
paise seventvfive per maund all for 
Khamgaon 100 — (..) Ali prices per maund 
Nett of oilcake inclusive packing and all 
other incidental charges upto station of 
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despatch (ï delivery to be completed bv 
December Twelfth (.) Please ensure sub- 
mission of Income-tax clearance certificate 
by November twentvsecond failing which 
contract liable to be cancelled at-150-vour 
risk and cost (.) Acceptance to be govern- 
ed by terms and conditions of tender en- 
quiry even number October sixth (.) 
Formal acceptance tender follows (.) Ac- 
knowledge — Purfood”, 


It is the respondent’s case that a 
postcopv of the telegram Ex. R-5 was also 
sent to the appellant in which. apart from 
reproducing the text of the telegram. a 
request was made that the appellant 
should deposit a sum of Rs. 3.860/- as 
security deposit in favour of the Pav & 
Accounts Officer. Ministrv of Food and 
Agriculture, New-Delhi, in any of the 
forms mentioned in the tender and for- 
ward the documents to the office of the 
Chief Director of Purchase so as to reach 
there by 22nd November. 1958 failing 
which the contract was liable to be can- 
_ celled at the appellant’s risk and cost. 
This postcopy was signed by one S. S. 
Bajai. Dv. Director of Purchase. for and 
on behalf of the President of India. The 
respondent contends that the formal ac- 
ceptance of tender was~sent to the ap- 
pellant on` 20th November. 1958. also 
signed bv S. S. Baiai. Dy. Director of 
Purchase. for and on behalf of the Pre- 
sident of India. but by mistake in the 
same envelope an Accentance of Tender 
addressed to another partv. namely. M/s. 
Viiay Oi] Mills Co.. Damoh (M. P.) was 
also enclosed. The appellant’s contention 
is that it never received anv formal ac- 
ceptance of tender addressed to it and 
only received the acceptance of tender 
addressed to M/s. Viiav Oil Mills Co. 

It is the common case of the parties 
that the contract between the parties has 
to be spelt out from all the documents 
starting from the notice inviting tender 
and that all these documents constitute 
the contract between the parties. There- 
fore. if the tender submitted bv the ap- 
pellant was accepted complving with the 
provisions of Article 299 of the Constitu- 
tion of India. it has to be held that a bind- 
ing contract between the parties came into 
existence. which included the arbitration 
agreement contained in one of the clauses 
of the contract. but if there was no valid 
and proper acceptance of the tender. as 
fs contended by the appellant, then the 
mere tender inauirv and the submission 
of the tender cannot be regarded as suffi- 
cient to spell out a valid contract and an 
arbitration agreement between the par-« 
ties. ; 

7. Mr. Mahinder Narain. the learns 
ed Counsel for the appellant. submitted 
that the law regarding the requirements 
of Article 299 of the Constitution is well 
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settled and rested his contention on the 
rule laid down bv the Supreme Court in 
State of Madhva Pradesh v. Ratanlal. 1967 
M. P. LJ 104 (SC). In that case. following 
its earlier decisions. the Supreme Court 
laid down that in tbe matter of making 
contracts binding on the Government the 
intention of law is to make certain that 
Government is not exposed to unauthoris- 
ed contracts. The provisions of Article 299 
are, therefore. mandatory and not direc- 
tory The conditions for making the cont- 
ract binding on the Government are that 
(1) the contract must be expressed to be 
made by the Governor. (ii) it must be 
executed. and (ill) the execution should 
be by such person and in such manner as 
the Governor might ‘authorise. The au- 
thority need not be bv a general rule. but 
could be by an ad hoc order. The manner 
of conferring authoritv by Governor may 
differ from case to case. by a rule. a noti- 
fication of a special authority. On the 
facts of the case. where the tender was 
accepted bv a telegram. it was held that 
as the telegram accepting the tender was _ 
not signed by the Director who claimed 
to possess authorisation from the State 
Government. there was no binding con- 
tract which the State Government could 
enforce against the defendant and the 
suit was liable to. be dismissed. So. what 
has to be seen is whether in the present 
Case the acceptance of tender was express- 
ed to be made bv the President of India, 
it was expressed so in writing. and the 
person writing had the authority and had 
expressed the acceptance on behalf of the 
President in the manner authorised by 
the President. 


It is well settled that no formality is 
attached to a document or documents 
spelling out a contract between the Goy- 
ernment on the one hand and another 
Party on the other. Construing the re- 
quirements of section 175 (3) of the Gov- 
ernment of India Act. 1935. the provisions 
of which were in pari materia with the 
provisions of Article 299 of the Constitu- 
tion. a Bench of this Court in The Puniab 
Registered (Iron & Steel) Stockholders 
Association Ltd. v. Union of India. ILR 
(1970) 2 Delhi 809. held as under:-— 


_ "Stock-holder on the terms and condi= 
tions embodied in the letter and was aus 
thorised to enter into the contract. the cone 
tract itself was not expressed to be made 
by the Governor-General nor was the 
letter in question executed on behalf of 
the Governor General.” 


8. Up to the point of the appellant 
recelving the telegram (Ex. R. 5) there is 
no dispute as to the facts. There is diyer- 
gence between the parties on whether 
the appellant received the postconv of the 
telegram and the formal acceptance of 
tender. We will, therefore, consider the 
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contentions of the parties from two as- 
pects, namely. (i) whethes a concluded; 
contract came into existence between the 
parties on the appellants receiving the 
telegram (Ex. R. 5): and {iD assuming that 
the appellants received the postcony of 
the telegram Ext R. 5 as well as the for~ 
mal acceptance of tender. whether a bind-« 
ing contract is proved to nave came into 
existence between the paries. 


9: The telegram. as we have notita 
ed earlier. is signed ”"PURFOOD”. The 
telegraphic message that the appellants re- 
ceived onlv has been placeJ on the record 
and proved. The original telegram given 
has neither been produced nor proved. 
Prima facie. therefore. this telegraphic 
message (Ex. R. 5) cannot be revarded as 
emanating from the President of India or 
signed by the President of India or anv 
person authorised in this behalf bv any 
genera] or special order made bv the Pre- 
sident. Mr. R. K. Mehra, the . learned 
Counsel for the respondent. urged that 
PURFOOD is the telegraphic name of the 
President of India in the Ministry 
of Food & Agriculture, Department - of 
Food (Armv Purchase Organisation). New 
Delhi. and so it must be regarded as a 
document which complies with the re- 
quirements of Article 299 of the Constitu- 
tion, There is no evidence on record to 
support this contention. 


Our attention, however. was invited 
fo a decision of the Funizb High Court 
in Chiranij Lal Multani R. B. (Private) 
Lid. v. Union of India, AIR 1963 Puni 372. 
where a similar telegram came up for 
consideration before the ccurt to find out 
whether a concluded contract in compli- 
ance of the provisions of Article 299 of 
the Constitution had come into existence. 
In that case the apneliani had submitted 
a tender on a tender inauirv being addres- 
sed to it under the signatures of one B. 
R. Dhawan. Assistant Director of Pur- 
chase. for and on behalf of the President 
of India. In the tender inauiry. it was 
made clear that the existence of the offer 
will be communicated either by telegram 
or by an express letter o7 acceptance or 
a formal acceptance of tender. It mav be 
noted that a similar term exists in the 
tender inquiry sent in the present case 
also. On 16th October, 1956. the ‘annel- 
lants tender was telegraphically accepted 
and the telegraphic address of the sender 
of the telegram was given as “PURFOOD” 
A post copy of the above telegram was 
also sent under tho signatures of P. R. 
Kashyap. Assistant Director of Purchase. 
for and on behalf of the President of 
India. It was proved in that case that 
PURFOOD was the telegraphic address of. 
the Chief Director of Purchase in the 
Ministry of Food and Agr culture (Food), 
for and on behalf of the President of 
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India, Government of India. New Delhi, 
by the testimony of Niranian Dev. Senior 
Clerk, Registration Branch, Central Tele- 
graph Office. New Delhi. In these cir- 
cumstances. it was held that the telegram 
Satisfied the requirements of Article 299 
of the Constitution of India. 


As already observed by us earlier. in 
the present case no evidence was led re- 
garding the telesraphic name or address 
and merely because on the evidence in 
Chiranii Lal’s case it was held that Pur- 
food is the address of the Chief Director 
of Purchase as representing the President 
of India. it cannot be held in the present 
case that the telegraphic message (Ex. 
R. 5) emanated from the President of 
India or was signed bv a person authoris~ 
ed to do so on behalf of the President of 
India or that it amounts to complving 
with the requirements of Article 299 of 
the Constitution of India. In our view. and 
We sav this with resnect. the learned 
single Judge of the Puniab High Court in 
Chiranii Lal. AIR 1963 Puni 372 could not 
hold that the provisions of Article 299 of 
the Constitution of India were complied 
with merely because the telegraphic 
message at the end had the word “PUR- 
FOOD” printed on it. Indeed. as was obser- 
ved by the Supreme Court in the ease of 
1967 MPLJ 104 (SC). in order to make 
this telegraphic message one complying 
with Article 299 of the Constitution it 
had to be expressed to be made bv the 
President and the telegram had to be ex- 
ecuted bv such person and in such manner 
as the President might have authorised. 
PURFOOD does not amount to expressing 
the telegram to be in the name of the 
President of India. nor was there anv evi- 
dence that the person who signed the tele- 
fram had the authority to do so on behalf 
of the President of India. In the present 
Case. apart from the fact that there is no 
evidence similar to the evidence of Niran- 
jan Dev in the case of Messrs. Chiranii 


. Lal. there is no evidence at all that Shri 


5. S. Baiai was an officer competent to 
Sign on behalf of the President of India. 
The relevant notification or anv other 
general of special order has neither been 
Produced nor proved on the record. 


10. This brings us to the second 
contingency jn which we may assume 
that a post copy of the telegram Ex. R. 5. 
signed by S. S. Baiai and a formal accept- 
ance of tender signed bv S. S. Baiai was 
sent to and received by the appellants. 
The authoritv of Shri S. S. Baijai to sign 
for and on behalf of the President of India 
has not been produeed Therefore. the 
conclusion is inevitable that the Tespon- 
dent has failed to prove that any binding 
contract complving with the terms of 
Article 299 of the Constitution of India 
came into existence. 


` 
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11. . Mr. Mebra urged that the sub- 
sequent correspondence between the par~ 
ties placed on the record and duly proved 
Shows that both the parties regarded a 


concluded contract having come 
into existence.’ In support of 
his contention that subsequent cor- 


respondence can be seen to find out 
whether a binding contract came into 
existence, he cited two decisions. one of 
the Calcutta High Court and the other 
rendered by the Supreme Court. 


12. In Damodar Shah v. Union of 
India, ATR 1959 Cal 526. it was observed 
by P. C. Mallick, J. that where the exi- 
stence of a contract is to be found out 
from correspondence the rule is that the 
entire bunch of correspondence that 
passed between the parties has to be look- 
ed into for determining whether there was 
a concluded contract. The ruje has no ap- 
plication in a case in which the contract 
has to be evidenced by a formal docu- 
ment in compliance with Article 299 of the 
Constitution. This was also a case in which 
the question arose whether the contract 
complied with the provisions of Article 
299 of the Constitution. On the facts of 
the case. the learned Judge had come to 
the conclusion that the petitioner had ac- 
cepted the acreptance of tender and the 
conduct of the petitioners went to show 
conclusively that the contract evidenced 
by the acceptance of tender had been ac~ 
cepted by the petitioner. The existence of 
the contract was proved by subseauent 
correspondence. So. the question that the 
court was required to decide was whether 
a contract came into existence as evident- 
ed by the terms of the acceptance of ten- 
der. The court was not concerned with 
whether the acceptance of tender comply~ 
ing with the requirements of Article 299 
of the Constitution had been issued. This 
case, therefore. does not help the respon- 
dent, 


13. In Jawahar Lal Burman vV. 
Union of India. AIR 1962 SC 378. the 
court was concerned with the scone and 
object of Sections 28. 31. 32 and 33 of the 
Arbitration Act and whether the condition 
regarding deposit of securitv deposit in 
the letter accepting the tender was a con- 
ditional acceptance of the tender and did 
not bring about a concluded contract. 
After construing the scope of the various 
sections of the Arbitration Act with re- 
gard to the condition about the security 
deposit. it was held that the acceptance 
letter stating that contract was concluded 
by the acceptance but it was subiect to 
making the security deposit. did not amount 
toa conditional acceptance and a contract 
stood concluded on the issue of the letter 
of acceptance. This ease also, therefore, 


does not advance the arguments of Mr. 
Mehra. 

14, A reference was also made by 
Mr. Mehra to a Bench decision of this 
court in Union of India v. N. K. Pvt. Ltd. 
1971 Delhi LT 406. in which it was held 
that the issue of a formal contract was a 
ministerlal act and was only a matter of 
convenience and not one on which hinged 
the coming into existence of a concluded 
contract and so. when the Railway Board 
wrote to a partv. that its offer was ac 
cepted and the formal contract would be 
issued shortly. there was a completed con= 
tract, although the said letter from the 
Railway Board was not expressed to be 
made in the name of the President and 
there was correspondence on the re- 
cord to show that both the parties acted 
on this letter of acceptance issued bv tha 
Railwav Board. This decision which. we 
respectfully sav. was contrary to the rule 
laid down bv the Supreme Court in nume- 
rous earlier decisions was overruled by 
the Supreme Court in C. A. 1067 of 1971 
by a judement dated 11-2-1972 (reported 
in AIR 1972 SC 915). It was observed that 
the letter of acceptance was on behalf of 
the- Secretary. Railwav Board. who was 
not quthorised to enter into a contract on 
behalf of the President and otherwise also 
the letter did not comply with the re- 
quirements of Article 299 of the Consti- 
tution of India. So. no binding contract 
came into existence. 

15. In this view of the matter, if 
must be held that no binding contract 
complying with the provisions of Article 
299 of the Constitution of India was prov- 
ed to have come into existence. If that 
be so, it follows that no arbitration agree- 
ment came into existence between the 
parties inasmuch as the alleged arbitra- 
tion agreement is said to have been con- 
tained in one of the conditions governing 
the contract, 


16. An attempt was made to relv 
on the rules of business framed under 
Article 77 of the Constitution but we find 
that those have no relevance to the facts 
of the present case in which the question 
is about compliance with Article 299. No 
rule or order under this provision was 
brought to our notice. 


17. Having taken the above view, 
it is unnecessarv to dilate on nne of the 
questions on which this reference was 
made to a larger Bench. namely. the scone 
and applicability of the decision of this 
court in the case of Madhusudan Limited 
(1966) 2 Delhi LT 123 to the present pro- 
ceedings, 

18. The result is that this appeal 
is accepted. and the order of the trial 
court dismissing the objections filed on 
behalf of the appellant and making the 
award a rule of the court is set aside 
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In the circumstances of the case, we make 


no order as to costs. 
Appeal allowed. 
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S. V. Motwani, Petitioner v. The Col- 
lector of Delhi and others, Respondents. 

Civil Writ Petn. No. 734 of 1968 D/- 
22-3-1972. , 

Index Note:— (A) Public Premises 
(Eviction of Unauthorised Occupants) Act 
(1958), Sections 14, 7 — Recovery of ar- 
rears of rent — Emplovee working under 
control of Delhi Administration — Allot- 
ment of requisitioned house — Transfer 
of emplovee — Emplovee not under con- 
tro] of Delhi Administration — Premises 
not vacated within prescribed time — Ar- 
rears of rent —- No order under Section T 
— Arrears cannot be recovered as arrears 
of Land Revenue under Section 14. 

i (Para 2) 
Index Note:— (B) Fundamental Rules 


— Rule 45B Clause (4) — Amount of rent ` 


to be charged to Government Emrlovee — 
Cannot be more than 10% of the monthly 
emoluments. 


Brief Note:— (B) Where a. Govern- 
ment Emplovee who was allotted a house 
while he was under the control of Delhi 
Administration did not vacate the house 
within prescribed period after he ceased 
to be under such control and the Delhi 
Administration asked him to pav for such 
period standard rent alone with 3% of De- 
partmental charges under clause 4 of the 
Fundamental Rule 45B treatine the allot- 
ment to a private individual for the con- 
cerned period and the emplovee bad paid 
Tent at the rate of 10% of monthly emolu- 
ments it was held that because on his 
failure to vacate the premises in the time 
allowed the allotment could not be treat- 
€d as allotment to a private person and 
as there was no order under clause 4 (c) 
from the Local Government to recover 
rent at a higher rate the empnlovee was 
not liable to pav rent at a rate more than 
10% of the monthly emoluments. 

(Parag: 4) 

K. K. Bhatia, for Petitioner: J. P. 
Gupta. for Respondents. 

ORDER:— This petition under Arti- 
cles 226/227 of the Constitution of India 
by Shri S. V. Motwani has arisen in the 
following circumstances. The petitioner, 
S. V. Motwani was in the service of Cen- 
tral Government in the Ministry of Works. 
Housing and Supply from 1942 te 1964. On 
Ist August. 1954. the petitioner was allott- 
ed a portion of reauisitioned house No. 3 
Maharaiah Lane Delhi. while the peti- 
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tioner was working as Executive Engineer. 
Delhi State Division No. I. C. P. W. D.. 
New Delhi. under the control of the 
Delhi Administration. In 1959. the peti- 
tioner was transferred from the control 
of the Delhi Administration. On 14th 
September, 1959. the Delh; Administra- 
tion vide letter dated 14th September. 
1959, copy of which is Annexure R-i, re- 
quired the petitioner to vacate the re- 
quisitioned premises : No; 3, Maharajah 
Lane, within two months on the ground 
that he had been transferred from the 
Delhi Administration and in accordance 
With the standing instructions of the Ad- 
ministration any person transferred from 
the Delhi Administration is not entitled to 
retain residential accommodation of the 
Administration. The vetitioner did not 
vacate the premises within the time allow- 
ed and the Delhi Administration initiated 
proceedings for the eviction of the peti- 
tioner under the Public Premises [(Evic- 
tion of Unauthorised Occupants) Act. 
1958. hereinafter referred to as the ‘Act. 
The petitioner filed an appeal in the 
Circuit Bench of the Puniab High Court 
at Delhi against the eviction proceedings. 
but his appeal was dismissed on 21st 
April, 1961. The petitioner vacated the 
premises. 3 Maharaiah Lane in May 1961. 
On 24th November. 1966 the Delhi Ad- 
ministration served a notice on the peti-~- 
tioner requiring him to pav a sum of Rs _ 
1310 05 p. being the difference in the rent 

which was paid by him and the rent 
which he was liable to pay under the 
Fundamental Rule 45-B. The petitioner. 
was told that for the period he was in 
unauthorised occupation of the præ 
mises he was liable to pav.standard rent 
plus 3% of the departmental charges under 
Fundamental Rule 45-B. The petitioner 
represented to the Delhi Administration 
against this demand. The petitioner in his 
representation stated that he had alreadv 
paid rent at 10% of his monthly salary 
and the additional demand of Rs. 1310.05 
made by the Department was not legal. 
This revresentation of the petitioner was 
rejected and he was required to pay the 
sum of Rs. 1310-05 within a fortnight. 
This amount was not paid by the petitioner 
and the amount was sought to be recover- 
ed from the petitioner through the Col- 
lector at Mathura as arrears of land re- 
venue, : 


2. The case of the petitioner is that 
there is no order uncer Section 7 of the 
Act for the recovery of Rs. 1310.05 and 
the recovery of the said amount as arrears 
of land revenue is illegal and without 
jurisdiction. After hearing the learned 
counsel for the netiticner and the counsel 
for the respondents. I am of the view that 
this petition must succeed. The undisput- 
ed facts are that the petitioner was allotted 


y 
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the requisitioned house No. 3. Maharaiah 
Lane, The allotment of the said house in 
favour of the petitioner was cancelled bv 
the Delhi Administration vide its letter 
dated 14th September. 1959 The petitioner 
was required to vacate the premises within 
two months failing which the petitioner 
was told proceedings for his eviction under 
the Public Premises (Eviction of Unautho- 
rised Occupants) Act 1958 would be initiat- 
ed. The petitioner did nai vacate the pre- 
mises within the time allowed and the Delhi 
Administration obtained orders for evic- 
tion of the petitioner under the Act. The 
petitioner vacated the premises in or 
aboul Mav. 1961 In 1966. the respondents 
required the petitioner to pav a sum of 
Rs. 1310.05 representing difference in the 
rent which was paid bv him and which 
he was liable to pay under the Funda- 
mental Rule 45-B. The case of the res- 
pondents is that on failure of the peti- 
tioner to vacate the premises after his 
allotment was cancelled. he became an 
unauthorised occupant and was to be 
treated as a private individual for the 
purposes of recovery of reni and under 
F. R 45-B was Hable to pay standard 
rent along with 3% of the departmental 
charges. The case of the petitioner on 
the other hand. is that he had paid rent 
at 10% of his salarv and the demand 
made by the Administration is jllegal and 
without jurisdiction The petitioner con- 
tended that na show cause notice was 
served on him under the Act. and the re- 
covery of the amount ds arrears of land 
revenue is without turisdiction. It is not 
disputed by the counsel for the respondent 
that no order under Section 7 of the Act 
has been passed against the netitioner for 
the recoverv of Rs 1310.05 as arrears of 
rent or damages. Section 14 of the Act 
provides that if anv person Tefuses or 
fails to pav arrears of rent pavable under 
sub-section (1) of Section 7 or the dama- 
ges pavable under sub-sec. (2) within the 
time specified in the order relating there- 
to, the Estate Officer mav issue a certi- 
ficate for the amount due to the Collector 
who shall proceed to recover the same 
as arrears of land revenue. There can be 
No doubt that in the absence of an order 
under Section 7 for the recoverv of rent 
the Collector .cannot proceed to recover 


the amount as arrears of land revenue.. 


That being so I am of the view that the 
respondents cannot recover the amount in 
question as arrears of land revenue from 
the petitioner. The proceedings taken by 
ithe respondents for the recovery of the 
amount of Rs. 1310.05 as arrears of land 
revenue from the petitioner are wholly 
without jurisdiction and must be quashed. 


3. There is another aspect of the 
ease also. The case of the respondents is 
that the petitioner is liable to pav standard 
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rent along with 3% Departmental charges 
under Fundamental Rule 45-B. Clause (4) 
of Fundamental Rule 45-B provides that 
when Government supplies a Government 
servant with a residence leased or reaui- 
sitloned or owned by Government. the 
conditions specified therein shall be ob- 
served. Sub-clause (b) of clause (4) pro- 
vides that unless otherwise provided the 
rent chargeable for such residence shall 
be the standard rent as defined in clause 
(3) ot 10% of his monthly emoluments. 
whichever is less. The bungalow No. 3. 
Maharaiah Lane was a requisitioned house 
and it was allotted to the petitioner bv 
the Government. According to sub-clause 
(b) the petitioner was liable to pav 10 h 
of his monthly emoluments as rent. Jt is 
not disputed that the petitioner had been 
paying the rent at 10% of his monthly 
emoluments. Sub-clause (c) of clause (4) 
provides: 


_ “Notwithstanding anvthing contained 
In sub-clause (b) above a Local Govern- 


ment may- 


G)* = *es +t © 


(ii) by general or special order pro- 
vide for taking a rent in excess of 10` per 
cent. of his emoluments from a Govern- 
ment servant— 


__ (1) who is not under its own admin- 
istrative control or 


(2) t+.» Se tt 2 
3) * eas r*+ s+ 
(4) **** x * e *& 47? 


It appears from clause (c) that Delhi Ad- 
ministration could have by a general or 
special order provided for taking. rent in 
excess of 10% from a Government ser- 
vant. who was not under its own admin- 
istrative control. 


4, The counsel for the respondents 
has not produced any general or special 
order issued by the Delhi Administration 
for taking rent in excess of 10% from a 
Government servant who is not under its 
own administrative control. The counsel 
for the respondents contended that after 
the petitioner had failed to vacate the pre- 
mises within the time allowed. the allot- 
ment of the house was to be considered 
as an allotment to a private person and 
under the Government of India’s decision 
the petitioner was liable to pav the rent 
calculated in accordance with the provi- 
sions of Fundamental R. 45-B which would 
be the standard rent along with 3% De- 
partmenta] charges. I find it difficult to 
agree with this contention of the learned 
counsel. It is not disputed that at the rele- 
vant time. the petitioner was a Govern- 
ment servant. On the failure of the peti- 
tioner to vacate the house within the time 
allowed. the allotment made in favour of 
the petitioner could not be treated. as 
an allotment to a private person. In mv 
view, the case would be covered by clause 
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(4) and in the absence of a general or 
special order providing for taking of rent 
in excess of 10% from a Government ser- 
vant. who is not working under its own 
administrative control, the Delhi Admin- 
istration could not recover the rent in 
excess of 10% of the monthly emalu- 
ments. I am of the view that under the 
Fundamental Rule 45-B also, the peti- 
tioner is not liable to pay the amount in 
dispute r 
5. For the foregoing reasons. I 
allow the petition and quash the order-de- 
manding a sum of Rs. 1310-05 from the 
petitioner and further restrain the Tres- 
pondents from realising the said amount 
as arrears of land revenue. The peti- 
tioner will have his costs of the petition. 

The counsel fee is fixed at Rs. 100/-. 
Petition allowed. 


k 
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Y. K. Mathur and another Peti- 
fioners v. The Commissioner. Municipal 
ea of Delhi and others, Respon- 

ents 


Civil] Writ Petn. No. 1130 of 1973. 
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Index Note:— (A) Delhi Municipal 
Corporation Act (66 of 1957). Section 33 
(1) (hb) — Resienation bw Councillor — 
Mode of delivérv — It should be deliver- 
ed to the Commissioner — But need not 
be delivered personally. 


Brief Note: (A) Section 33 (1) (bi 
Yequires that the letter of resignation bv 
a Councillor has to be delivered to the 
Commissioner. But it does not reauire that 
the resignation should be delivered to the 
Commissioner personally. There is no 
such limitation on the mode of delivery 
of resignation and one ‘cannot read the 
word 
is not there, Section 33. (1) (b) onlv means 
that the letter of resignation should reach 
the Commissioner. Thus. placing of a 
letter of resignation by a member of a 
Standing Committee during its meeting 
on the table before the Deputy Commis- 
sioner who was denutised bv the Com- 
missioner to function as the Chairman of 
‘the Standing Committee for that parti- 
cular meeting would not amount to 
the delivery of resignation to the Com- 
missioner in absence of anv delegation of 
his powers to the Deputy Commissioner 
by the Government. (Para 11) 


But when that letter was collected by 
the Private Secretary to the Commissioner 
from the table and handed over to the 
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‘personally’ in the section when it 


‘A. LR 
Commissioner. that satisfied the require- 
ment of the section. (Para 23) 

Index Note:— (B) Interpretation of 
Statutes — Intention of legislature —« 
How to be determined, 

. Brief Note:— (B) If the language of 
the enactment is clear and unambiguous 
it would not be legitimate for the courts 
to add anv words thereto and evolve there- 
from ‘some sense which may he said to 


` earry out the supposed intentions of the 


legislature, The intention of m: Legisla~ 
ture is to be gathered only from the 
words used bv it and no such liberties can 
be taken by the Courts for effectuating a 
Supposed intention of the Legislature. ATR 
1959 SC 459 and AIR 1938 P. C. 281; Rel, 
on, (Para 25) 

Index Note:— (C) Delhi Municipal 
Corporation Act (66 of 1957). Section 33 
(D (b) — Resignation by Councillor —~ It 


'. may be from future date — He can also 


withdraw it before that date. 


. Brief Note:-— (©) Under Section 33 
(1) (b) both the resignation and the vacanev 


“of the seat are effective from the same 


time and not from different times. Vacancy 
will only occur when resignation is effec+ 
five, and if it. is from future date both re« 
signation and vacation of seat will be ef- 
fective simultaneously. Resignation and 
the vacancy of the seat cannot be split up 
into separate compartments. Case law re- 
viewed. (Paras 31. 35) 

R. L. Aggarwal with Jatinder Sharma 
and V. P. Choudharv. for Petitioners: S. N. 
Chopra with A. L. Saigal (for Nos. T and 
2) V. P. Singh. (for No. 3): B. N. Kirpal 
with Miss Deshpande, (for No. 4. fon. 
Respondents. 

RAJINDAR SACHAR Ju— This is a 
somewhat unusual ease where publie issues 
instead of being debated objectively by 
the public representatives and in a calm 
atmosphere of chamber have been mada 
the subiect-matter of challenge and coun= 
ter-challenge with further consequences 
possibly not anticipated even by the para 
ticipants. - 


2. These are two writ petitions ` 
by voters of different wards of the Muni- 
cipal Corporation of Delhi seeking a writ 
of quo warranto for a declaration that the 
two municipal councillors. Shri Bhagwan 
Dass Verma (Resnondent No. 3 in Writ 
Petition No. 1130/72 and respondent No. 6 
in Writ Petition No. 1263/72) and Shri ` 
Om Prakash (Respondent No. 4 in Writ 
Petition No. 1130/72 ard respondent No.5 
in Writ Petition No. 1263/72) who had re- 
signed their seats are not entitled to con 
tinue as councillors and that their seats 
be declared vacant. The facts being com= 
mon. this judgment will dispose of bot 
these writ petitions. By consent, facts 
have been taken from C. W. 1130/72. The 
resignation letters are as pi 
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"Respondent No. 3: 


The Mayor, M. C. D. (Municipal Cor- 

poration of Delhi). 

I hereby tender my resignation from 

the membership of the Corporation. Please 
accept it, 

Sd/~ Bhagwan Das Verma. 

16-11-72. 
‘Respondent No. 4; 

Mayor through Nees 

Commissioner. 

T resign from my seat. Please accept. 

d/~ Om Prakash Jain. 
16-12.’ 

3. Section 3 of the Delhi Munici- 
pal Corporation Act. 1957 (hereinafter 
called the Act) constitutes a Municipal 
Corporation to be known as the Municipal 
Corporation of Delhi charged with the 
Municipal Government of Delhi. The Cor- 
poration is to be composed of councillors 
and aldérmen. Councillors are.to be 
chosen by direct election on the basis of 
adult suffrage and aldermen are chosen 
by councillors from amongst the persons 
who are qualified to be councillors but 
who are not councillors themselves, 

4, The last general election of the 
Municipal Corporation of Delhi was held 
in May. 1971. As a result of that election 
Jana Sangh party obtained majority in the 
Delhi Municipal Corporation while the 
Congress is the main opposition nartv. 
Respondent No. 3 is a councillor belonging 


to the Congress whereas respondent No. 4 - 


is a councillor belonging to the Jana 
Sangh, 


Ba Section 3 of the Delhi Adminis- 


tration Act. 1966 (hereinafter called the - 


1966 Act) constitutes a Metropolitan Coun- 
cil of Delhi. Members of the Metropolitan 
Council are to be elected by direct elec- 
tion from territorial constituencies. 
Power is also given to the Central Gov-~ 
ernment to nominate not more than five 
persons to be members of the Metropolitan 
Council. The result of that last general 
election in 197] was that the Congress ob- 
tained the maiority while the Jana Sangh 
is the main opposition party. 


6. Section 27 of the 1966 Act pro- 
vides for an Executive Council consisting 
of not more than four members one of 
whom shall be designated as Chief Execu-~ 
tive Councillor and others as Executive 
Councillors. The members of the Execu- 
tive Council are to be appointed bv the 
President and hold office during his 
pleasure. The 1966 Act does not require 
that only elected members of the Metro- 
politan Council can be executive council- 
lors. Shri Radha Raman. a nominated 
member is the Chief Executive Council- 
lor and belongs to the Congress 


7. The term of office of a mem- 
ber of Municipal Corporation is four 
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years, For efficient performance of its 
functions. a number of committees have 
been constituted under the Corporation 
Act; one of them being Standing Com- 
mittee. This Standing Committee con- 
sists of 14 members who shall be elected 
by the councillors and aldermen from 
amongst themselves. Both respondents 3 
and 4 are members of the Standing Com- 
mittee also. A weekly meeting of. the 
Standing Committee was to be held on 
16-11-1972. Section 81 of the Act provides 
that the Commissioner or any Municipal 
Authority authorised by him in this be- 
half mav attend the meeting of the Cor- 
poration or anv of the Standing Com- 
mittees. As the Commissioner could not 
attend the meeting on that dav he had 
asked the Deputy Commissioner. Shri 
Virendra Prakash, to attend the meeting 
on his behalf. The Deputy Commissioner 
accordingly attended the meeting. In 
those davs the strike had been called and 
was voing on by the Municipal Safai 
Karamcharis who are the employees of 
the Corporation. There was natural 
anxiety about it and the council and other 
people were naturally concerned with it. 
It appears that in the meeting of the 
Standing Committee on that day i. eœ. 
16-11-1972 heated discussion took place 
with charges and counter-charges being 
made by both sidesi e. bv the Congress and 
Jana Sangh. According to the affidavit 
filed by the Deputy Commissioner accu- 
sation and counter-accusations were being 
made and in the heat both respondents 3 
and 4 wrote out letters purporting to be 
the resignations: and nlaced them on the 
papers lying on the table in front of him 
and soon thereafter left the meeting. 
After sometime the Commissioner’s Private 
Secretary came and collected those letters 
from him. 


8. The Commissioner. respondent 
No. 2 in his affidavit in reply has stated 
that on that dav. he could not attend the 
meeting though he was in the office of the 
Corporation. On hearing recrimination. 
threats and counter-threats between the 
members of the Standing Committee on 
the question of Sweepers’ strike. he sent 
his Private Secretary to the meeting hall to 
find out what was going on. The Private 
Secretary brought the document purport- 
ing to be the letters of resignation of res- 
pondents 3 and 4. But as he was in doubt 
whether or not the seats held by the coun- 
cillors had become vacant he sought legal 
advice and thereafter wrote to the Mayor 
on 17-11-1972 informing him that as let- 
ters of resignation had not been given 
personally to the Commissioner he was 
unable to hold that the seats of respon- 
dents 3 and 4 had become vacant. He on 
the same dav also informed respondents 
3 and 4 to this effect. This led to the fil- 
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ing of the present writ petitions. Version 
given by respondent No. 3 as to what 
transpired in the meeting of the standing 
committee on 16-11-1972 as per affidavit 
in reply is that in the meeting after a 


statement on the sweepers strike had 


i. 


~ 


been made bv the Deputy Commissioner. 
respondent No. 4 was the first speaker on 
behalf of Jana Sangh partv who critici- 
sed the Congress for its role in the swee- 
pers’ strike and stated that the popu- 
larity of the congress was on its I6west 
ebb because of its role in the strike. As 
a result of this challenge he asked respon- 
dent No. 4 to tender resignation from the 
Municipal Corporation of Deihi and also 
offered to resign his seat on the condi- 
tion that respondent No. 4 vacated his 
seat first. This purported offer of resigna- 
tion was then placed on the table of the 
Deputy Commissioner and Chairman of the 
Standing Committee who shared the 
same table. He maintains thaz-he did, not 
give instructions about the delivery of 
the letter to the Commissioner or anv 
other authoritv. He confesses ignorance 
as to how the letter written bv him rea- 
ched the Commissioner. as his’ intention 
was to ensure that hi letter reaches the 
Mayor only after the letter of respon- 
dent No. 4 had reached the Mavor and 
had become effective. As he did not 
authorise any. one to send his letter to 
the Commissioner his seat hes not fallen 
vacant and his resignation has not be- 
come effective. j 
` ; ` & 

9. Version, as given in the reply 
affidavit filed bv respondent No. 4 is that 
in his speech he blamed the Congress 
for instigating the strike, anc to test the 
public opinion on this issue he suggested 
an opinion poll. He even suzgested that 
the chief executive councillor. Shri Radha 
Raman who incidentally is a nominated 
member of the council and has been 
elevated to the position without contest- 
ing the proper election should come for- 
ward and in that case he would be willing 
to resign his seat from the Corporation 
and contest with Shri Radha Raman to 
know the’public opinion and vindicate 
his party’s stand on the sweepers’ strike, 
This contingent wager and challenge was 
on the assumption and condition that 
Shri Radha Raman would seek election 
against him. Thereafter respondent 3 rose 
to speak and said that he wes also pre- 
pared to resign his seat and seek re- 
election. Respondent 4 maintains that in 
order to prove his bona fide of challenge 
he wrote a post dated chit dated 16-12-72 
thus giving enough time to the Congress 
party and Shri Radha Raman to decide 
during the ensuing period to accept his 
challenge or not. Respondent No 3 also 
wrote a chit the contents of which he did 
not see. Both he and respondent No. 3 
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left those chits on the table of the cham- 
ber without any instructions either 
to the chairman or to the Deputy Com- 
missioner, After this he went out and 
when he came back he found that the 
meeting had been adiourned, It is also 
maintained that the resignation was not 
to take effect at least til! 16-12-72 -but 
as Shri Radha Raman did not accent his 
challenge to contest election and: as the 
sweepers’ striké had -been called off on 
13-12-1972 fully vindicating his stand he 
saw no reasons to keep his challenge and 
wager pending, He. therefore. delivered 
a forma] letter to the Commissioner on 
15-12-1972 intimating to him to treat his 
wager as annulled and withdrawn as it 
was never meant to be acted upon with-« 
out the assumptions and conditions being 
fulfilled by the Congress party. He thus 
maintains that at no time had he ceased 
to be a member of the Corporation. It is 
Teiterated that at no time he had autho- 
rised the chairman of t^e standing com 
mittee or the Deputv Commissioner, Shri 
Virendra Prakash or any other person to 
hand over the said chit to the Mavor or 
to the Commissioner. It is also stated 
that the letter dated 16-12-1972 was liable 
to be revoked and withdrawn and this 
is what was done before the 16th Decem- 
ber. It is thus not in dispute that the re« 
signation letters were written voluntarily 
by respondents 3 and 4 when thev were 
attending the meeting of the Standing 
Committee and they themselves placed 
them: before the Deputy Commissioner. 
Question arises whether the resignations 
comply with Section 33 (1) (b) of the Act 
which reads as under:— 

*33 qa) If a councillor or an alder 
man:— 

(a) xx xxx XX 

(bì) resigns his seat by writing under 
his hand addressed to the- Mayor and 
delivered to the Commissioner his seat 
shall thereupon become vacant.” 


94. The suggestion of res 
pondents 3 and 4, however. is 
that these resignations were delivered 


‘unauthorisedly and without their consent 


to the Commissioner. We do not agree. 
Atmosphere in which the resignations 
were written and in the context im 
which they were placed before the De« 
puty Commissioner leaves no manner of 
doubt that thev were intended to be de~ 
livered to the Commissioner. It is no- 
body's case that at anv time after the re~ 
signation letters had been placed before 
the Deputy Commissioner anv attempt 
was made by respondents 3 and 4 to 
withdraw them before they reached the 
Commissioner or that they gave any ins« 
tructions not to deliver them to the 
Commissioner, As a matter pf fact we 
find that on the very next dav i. e. 17th 
November. 1972. respondent No. 3, who 
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had bv then been informed that resigna- 
tions had been rejected on technical 
ground wrote to respondent No. 4 again 
reiterating that he had accepted the 
challenge of Respondent and tendered his 
resignation. and also suggesting that both 
of them might tender their resignations 
again to test public opinion as both. of 
them had made public commitments. He 
asked T No. 4 to accompany 
him to the Commissioner and tender his 
resignation personally to test.the public 
opinion. This letter has been filed by the 
petitioner as annexure to the rejoinder. 
Neither respondent No. 3 nor respondent 
No. 4 has in anv manner denied the 
writing or receiving of this letter. At no 
Stage prior to-the filing of these bpeti- 
tions, has any prievance been made that 
these resignation letters reached the 
Commissioner unauthorisedly and with- 
out the consent of these two respondents. 
It is, therefore. futile now for the res- 
pondents to assert that these resignation 
‘letters were delivered to the Commis- 
sioner without their consent. We can see 
no reason or purpose in writing these Te- 
signation letters which were unambigsu- 
ous if they were not meant to be deliver- 
ed to the Commissioner. In the normal 
course if the Commissioner had attended 
the meeting and resignations had been 
Placed before him delivery would 
. have been complete. The fact that they 
were placed before the Deputy Commis- 
sioner who attended the meeting at the 
asking of the Commissioner was with no 
other purpose except that they be deli- 
vered to the Commissioner as required 
by Section 33 (1) (b) of the Act. We 
must. therefore. reject the contention 
that the delivering ‘of the resignation 


letters to the Commissioner was unautho-' 


rised and does not bind respondents 3 
and 4. We must also reject the further 
contention that as these resignation let- 
ters were based on certain assumptions. 
they were incomplete till those assump- 
tions were carried out. The resignation 
letters were unconditional and it is not 
Now open to thé respondents (Nos. 3 and 
4) to incorporate their mental processes 
in them for the contention that thev 
sould not be treated as resignation let- 
ers. 


10. The next limb of thè argu- 
ment by the counsel for respondents 3 
and 4 for urging that these resignation 
letters were ineffective was that as these 
resignation letters were not delivered 
personally to the Commissioner they did 
not comply with Section 33 (1) (b) of the 
Act and as such the view taken by the 
Commissioner was correct, 


11. Counsel for the petitioners 
had in this connection contended that as 
the resignation letters were delivered to 
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the Deputy Commissioner it must be 
taken that they were delivered to the 
Commissioner personally as the Deputy 
Commissioner was deputising for the 
Commissioner. We cannot accept the 
argument that the delivery of the letters 
bv respondents 3 and 4 to the Deputy 
Commissioner can be treated as delivery 
to the Commissioner. The Deputy Corm- 
missioner attended the meeting of the 
Standing Committee because he was au- 
thorised to do so bv the Commissioner 
by virtue of the power under Section 81 
of the Act. But that did not make the 
Deputv Commissioner the Commissioner 
because the Commissioner is a person 
who is appointed bv the Central Govern- 
ment under Section 54 of the Act. To 
accept the argument of the petitioners 
would mean that during the time that 
the Deputy Commissioner was attending 
the meeting of the Standing Committee 
he should be deemed to be the Commis- 
sioner. This would obviously lead to 
anomalous result. and to the assertion 
that there would be more than one Com=~ 
missioner during that period and thata 
person we@uld be the Commissioner even 
when the Central Government has not 
appointed. him as_ specifically provided 
by Section 54 of the Act. In our view 
this contention is plainly untenable as 
there cannot be Commissioner unless he 
is appointed bv the Central Government. 
Nor was there any delegation of the 
Commissioner's power with respect to 
section 33 (1) (b) of the Act as has been 
deposed to by the Commissioner. This 
contention. therefore. fails. 

12. It is not disputed that resig« 
nation letters were collected from the. 
Deputy Commissioner by the Private 
Secretary of the Commissioner and were 
delivered to him (Commissioner). ‘The 
contention of the counsel for respondents 
3 and 4. however, is that this delivery to 
the Commissioner is not in conformity 
with Section 33 (1) (b) of the Act and 
what is required is that the resignations 
should have been delivered personally 
to the Commissioner. Now it will be seen 
that there is no requirement in the sec- 
tion that resignation should be delivered 
personally to the Commissioner but it is 
contended that’ even though the word 
‘personally’ does not occur. - the same 
should be read impliedly in the statute. , 
Now one of the meanings given of the 
word ‘Deliver’ in The Oxford English 
Dictionary is to hand over. transfer, com= 
mit to another’s possession or keeping. 
spec. to give or distribute to the proper 
person or quarter (letters or goods 
brought bv post. carrier. or messenger), 

13. Webster’s Third New Interna-~ 
tional Dictionary gives one of the mean- 
ings as ‘give transfer, make or hand 
oven,’ 


62 Delhi [Prs. 14-16] Y. K. Mathur v. Delhi Municipality (R. Sahar J.) 


14. In Bhagwati Drar Baipai v. 
Jabalpur University (AIR 1967 Madh Pra 
239) where the requirement of Section 18 
of the University Act was that any mem- 
ber of the Court may at least 24 hours 
before the time fixed for the meeting of 
the court ‘deliver to the Registrar’ a 
Written notice. the view iaken was that 
the section did not require the delivery 
of a notice personally to the Registrar. In 
cases dealing with notice under Section 
80 C. P C. the view has Leen taken that 
even if initially notice has not been served 
on the proper authority according to law 
but if ultimately it either reaches the pro- 
per authority or is dealt with and action 
taken upon it within due time it is a good 
and valid notice according to law. vide 
Union of India v. Chanan Shah Mahesh 
Dass (AIR 1955 Pepsu 51). 


15. A reference to the various 
other statutes would show that whenever 
the legislature or the rule making authori- 
ty wanted deliverv of anv notice in writ- 
ing to be made personally it was careful 
to specifically provide for it. Section 106 
of the Transfer of Property Actgwhich re- 
quires a notice to be given for termination 
of tenancy specifically provides that every 
notice under that section must be in writ- 
ing signed bv or on behalf of the person 
giving it and either be sent bv 
post to the party who is intended to be 
bound bv it or be tendered or delivered 
personally to such party. Similarly R. 15 
of the Delhi Municipal Corporation (Flec- 
tion of Councillors) Rules 1962 provides 
that on or before the date appointed each 
candidate shall, either in person or bv his 
proposer. between the hours of 11 O’ clock 
in the forenoon and three O'clock in the 
afternoon deliver to the returning officer 
a nomination paper. Sub-rule (4) of R. 15 
further provides that on the presentation 
of a Nomination paper., the returnine ofii- 
cer Shall satisfy that the names and elec- 
toral roll numbers of the candidate and his 
proposer as entered in the nomination 
paper are the same as those entered in the 
electoral roll. This rule specifically pro- 
vides that the delivery of a nomination 
paper should be either in person or bv his 
Proposer and as sub-rule (4) requires the 
returning officer to satisf< himself on 
Presentation of the nomination paner it 
inevitably follows that the nomination 
paper has to be handed over personally to 
the returning officer. Section 33 (1) (b) of 
the Act if split up shows that one of the 
ways in which vacation of seat takes place 
is: 


(1) If a councillor 

(a) resigns his seat by writing 

(i) under his hand. l 

(ii) addressed to the Mavor. and 

(iii) delivered to the Commissioner. 
It will be anparent that for resignation to 
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take effect all that is reauired is that the 
writing which is addressed to the Mavor 
should be delivered io the Commissioner. 
There is no limitation on the mode of 
delivering the writing to the Commis- 
Sioner. ‘Deliver’ in its normal meaning 
would include any mode including a de- 
livery made personaliv The statute does 
not indicate any restricted mode. Is there 
anything in the context or anv special 
reason why onlv one restricted mode of 
delivering personally be read in this sec- 
tion? There is none. Fad legislature want- 
ed writing to be delvered personally to 
the Commissioner it would have incor- 
porated the word ‘versonallv’ between the 
words ‘delivered’ and the words ‘the Com- 
missioner’ in the sentence. ‘delivered to 
the Commissioner.’ 


16. We were referred to Sea 38 
which provides that the Mavor may by 
wriling under his hand addressed to the 
Depuiv Mavor and delivered to the Muni- 
cipal Secretarv. resign his office and the 
Deputy Mavor mav Ey writing under his 
hand addressed to the Mavorand delivered 
to the Municipal Secretary resign his of- 
fice. Sub-sec. (3) of S. 38 lavs down that 
a resignation shall take effect from the 
date on which it is delivered. Similarly 
Section 48 provides that anv member of 
the Standing Committee mav resign his 
office writing under his hand addressed to 
the Chairman. and the Chairman mav re- 
sign his office by writing under his hand 
addressed to the Mavor. Sub-section (2) 
provides that a resignation shall take effect 
from the date specified for the purpose jin 
the writing referred to in that sub-sec= 
tion or if no such date is specified. from 
the date of its receipt by the Chairman 


‘or the Mavor as the case may be. The 


argument is that sub-section (3) of Sec- 
tion 38 provides that a resignation shall 
take effect from the date on which it is 
delivcred to the Municipal Secretary and 
as there is no Teauirement in Section 33 
(1) (b) as to the date from which resigna- 
tion is to be effective it necessarily means 
that when Section 33 (1) (b) talks of writ- 
ing being delivered io the Commissioner 
it contemplates that if would be delivered 
personally to the Commissioner. The same 
argument is also souchi to be invoked by 
referring to Section 48 (2) of the Act. We 
do not see what. relevancy Sections 38 and 
48 have to the questian whether the word 
personally can be read in Section 33 (1) 
(b) of the Act. It is true thatin Section 38 
(3) by providing specifically that resiena- 
tion shall] take effect from the date on 
which it is delivered it is made clear that 
the moment a resignation is delivered to 
the Municipal Secretarv. resignation shall 
be effective jrrespective of the fact whether 
in the case of Deputy Mavor. the writing 
reaches the Mavor or not It seems to us 
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that no assistance can be derived from 
Section 38 (3) or Section 48 (2) of the Act. 
Section 33 (1) (b) says that if a member 
resigns the seat by writing addressed to 
the Mayor and delivered to the Commis- 
sioner, his seat shall, thereupon become 
vacant. The same consequences are pro- 
vided for though worded differently. 


17. Reference to the various Dros 
visions in the Act would also show that- 
the word ‘delivery’ has been used at vari- 
ous places. but the context does not sug= 
gest that the word personally has to be 
added as being implied therein. 


18. Section 74 of the Acf 
provides that a list of . business 
to be transacted at everv meeting except 


` at an adiourned meeting shall be sent to 


the address of each councillor and alder- 
man at least seventy-two hours before the 
time. Proviso to this section lavs down 
that anv councillor or alderman may send 
or deliver to the Municipal Secretary 
notice of anv resolution going beyond the 
matters mentioned in the notice given of 
such meeting so as to reach him at least 
forty-eight hours before the date fixed for 
the meeting and the Municipal Secretarv 
shall with all possible desnatch take steps 
to circulate such resolution to everv coun~ 
eUlor and alderman in such a manner as 
he may think fit. If the words ‘deliver to 
the Municipal Secretary’ are to be read 
delivered personally to the Municipal 
Secretarv it would necessitate the munici- 
pal Secretary to be present on his duty 
all the 24 hours as it cannot be predicated 


@s to what time a member mav come fo .- 


deliver notice. We do not see anv logic 
why it should not be considered sufficient 
if a member delivers or sends to the office 
of the municipal Secretarv a notice within 
the required time and what purpose would 
a delivery personally especially serve. 


19, Section 166 of the Act provides 
that no’remission or refund of the tax shall 
be made unless a notice in writing that 
the land has become vacant has been given 
to the Commissioner and no remission shall 
take effect in respect nf anv period com- 
mencing more than fifteen davs before 
delivery of such notice. If the argument 
of the counsel for the respondent was to 
be accepted it would mean that in order 
to claim remission deliverv of the notice 
must be given to the Commissioner per- 
sonally, It needs no elaboration to ap- 
preciate. how unproductive and cumber- 
some it would be if everv house owner 
was expected to deliver personally a notice 
to the Commissioner. 


20. Section 206 (3) provides that 
after the commencement of each vear the 
Municipal Chief Auditor shall deliver to 
the Standing Committee report of the_ 
entire municipal accounts for the previ- 
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ous vear. Obviously it cannot be seriously 
suggested that the Chief Auditor has to 
deliver personally to each member of 
the standing committee a copy of the rex 
Port and that the requirement will not 
be satisfied by the Chief Auditor sending 
a copy of the report so that it reaches the 
member, 


21, Section 343 of the Act provides 
that where the erection of anv building or 
execution of any work has been commenc- 
ed. or is being carried on or 
has “been completed without or 
contrary to the sanction referred to in 
Section 336 of the Act the Commissioner 
may. in addition to anv other action that 
mav be taken under this Act make an 
Order directing that such erection or work 
Shall be demolished by the person at 
whose instance the erection or work has 
been commenced or is being carried on or 
has been completed within such period not 
being less than 5 davs and not more than 
15 days. from the date on which a copy 
of the order of demolition with a brief 
Statement of reason thereof has been de- 
livered to that person. The consequences 
of notice for demolition being delivered 
to the person are obviously very serious, 
yet Section 444 (1}-(d) provides that where 
any notice or order is to be served or issu= 
ed by or on behalf of the Corporation toa 
person shall be deemed to be duly served 
if the document is addressed to the person 
to be served and is given or tendered to 
him. or if such person cannot be found is 
affixed on Some conspicuous part of his 
last known place of residence or business, 
if within the Union Territory of Delhi or 
is viven or tendered to some adult member 
of his family or is affixed on some cona 
spicuous part of the land or building or is 
Sent by registered post to that person. This 
provision contemplates order of demoli- 
tion being delivered to the person concern- 
ed even by the mode of resistered post, 
and does not insist on being delivered per~ 
sonally. 


22. Reference was then made to 
Section -346 (1) which provides that every 
person who emplovs a licensed architect 
Shall after the completion of erection of 
the buildings or execution of the work de= 
liver or send or cause to be delivered to 
the Commissioner a notice in writing of 
Such eompletion. The argument was that 
as Section 346 specifically provides that 
notice may be caused to be delivered. this 
rules, out delivery personally to the Com- 
missioner. We do not think that this is a 
correct wav of reading it, because caused 
to be delivered has onlv relevance to the 
person who has to deliver it. It has no re 
levaney whether the notice to be deliver- 
ed to the Commissioner has to be to the 
Commissioner personally or not. If the 
argument of the respondents ig correct 
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.then even this requirement of completion 
certificate being delivered cr caused to be 
delivered must mean that a completion 
certificate whether taken by a person him- 
Self or through a messenger must never- 
theless be delivered persona lv to the Com- 
missioner. This would mean placings the 
Commissioner in such a stuation where 
it would lead to the whole work of admin- 
istration being bogged up. The Commis- 
sioner has mutlifarious functions to per- 
form and if it was interpreted that all 
these requirements of notizes etc. are to 
be delivered personally to him it would 
mean that he would have to make himself 
available in the office at all times and do 
nothing but receive notices etc personally 
Such an interpretation wold lead to so 
much absurdity and inconvenience thai by 
n rules of interpretation it mus@be avoid- 


23. Reference was then made to 
Gujarat Electricity Board v. Girdharlal 
Motilal AIR 1969 SC 267 where the ob- 
servations of the Privy Ccunci] in Nazir 

ad v. Kins Emperor ‘AIR 1936 PC 
253 (2)), to the effect that where the legis- 
lature has prescribed a mode for the exer- 
cising of the power and hence that power 
can be exercised onlv in that manner and 
in no other manner. were referred to and 
it was sought to be contended that as Sec- 
tion 33 (1) (b) of the Act reauires that 
writing should be delivered ta the Com- 
missioner if can be complied onlv 
in that manner i. e by delivering 
it personally to the . Commissioner 
We are afraid this argument begs 
the question which is whether the deliverv 
to the Commissioner mears that it must 
be delivered to the commissioner nersonal- 
ly or that resignation letter in order tn be 
effective must be delivered to the com- 
missioner meaning thereby that it should 
reach the commissioner. the mode of de- 
livery being of no consequence sn long as 
the writing reaches the commissioner. We 
can understand the areument that Section 
33 (1) (b) would only be complied with 
. ‘when the resignation letter is delivered 
to the commissioner. That is to sav if in 
the present case when tne resignation 
letter was placed on the takle of the Denu- 
ty Commissioner it could not be said to 
have been delivered to th> commissioner 
at that point of time. But there is no 
merit in the contention that even when 
the resignation letters were delivered to 
and were in the hand of the commissioner, 
they cannot be said to have been deliver- 
ed to the commissioner within the mean- 
ing of Section 33 (1) (b) of the Act. 


24, We are not sugzestine that if 
the member had written a resignation 
letter and had kept it in is own pocket 
or at his own table without intending at 
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any time to deliver it to the commissioner. 

but someone surreptitiously removes it 
from him and delivers jt to the commis- 
sioner. it will be valid delivery. The re- 
ason is that in such a case resignation was 
never meant to be delivered and would. 

therefore. not be a free act of the member 

The infirmity in that case wil] be that the 
person whose writing it is supposed to be 
has never intended deliverv to the com- 
missioner It was also urged that as the 
conseauences of a writine under Section 33 
(1) (b) are so serious that no sooner is the’ 
writings delivered to the commissioner the 
seat shall become vacant. it was neces- 
sary to read personally in the section te 
avoid a forged letter purporting to be that 
of a member being delivered to the com- 
missioner. We do not appreciate the argu- 
ment. 


25. We do not see how the aues= 
tion about the genuineness of a letter is 
solved even if writine was delivered per- 
sonallv to the commissioner It cannot be 
Suggested that if a resignation letter pur- 
Porting to be of a councillor is delivered 
personally to the commissioner the resig~ 
naton would be complete even if the 
councillor took up the plea and proved 
that the resignation letter was not genuine. 


- So the mere fact that the resignatian letter 


is delivered personally to the Commis- 
sioner will not-per se rule out the possibi- 
lity of a forged resignation letter being de= 
livered to him. It will denend on the facts 
of each case. The argument. therefore 
that the word ‘personally’ should be read 
in the statute even though it is not there 
as it will eliminate the possibility of anv 
forged resignation being delivered has no 
basis. and must be reiected. Article 190 
(3) of the Constitution. provides that if a 
member of a house of the Legislature of 
a State resigns his seat bv writing under 
his hand addressed to the Speaker or the 
Chairman. as the case mav be his seat 
shall thereupon become vacant The word- 
ing of Section 33 (1) (b) of the Act has 
been bodily lifted from that Article ex- 
cept for the addition of the reauirement 
of the writing being delivered ta the Com- 
missioner. Various houses of Legislatures 
in the States have framed procedure with 
respect to the resignation to be given 
under Article 190 (3) of the Constitution. 
The procedure provides that on receipt of 
letter of resignation the Speaker on being 
satisfied about the genuineness and volun= 
tary nature thereof shall inform the House 
of the factum of resignation that such and 
such member has resigned his office. If 
also provides that if any dispute arises the 
same shall be determined bv the Sneaker. 
It is significant to note that there is no 
requirement that the resignation letter 
bas to be delivered personally. to the 
Speaker. That means Such a resignation 
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letter could be left either at the office of 
the Speaker or mav be sent to him even 
by post. It cannot be disputed that the 
office of a member of the legislative as- 
sembly is of no less importance if not 
more than that of the member of the Cor- 
poration. If. therefore. there is no re- 
quirement of resignation letter being de- 
livered personally to the Speaker it is not 
understood on what logic or principle it 
Can be urged bv the counsel for the res- 
pondents that there is something special 
in the Act that even though the word 
‘personally’ does not figure in Section 33 
(2) (b) of the Act we must nevertheless 
read it as impliedly beine there. Neither 
anv precedent nor any principle of law 
has been cited in support of such a con- 
tention. We, therefore. do not find anv 
justification in reading the word ‘personal- 
ly’ in Section 33 (1) (b) when it does not 
find a mention there. because it is well 
settled that. if the language of the enact- 
ment is clear and unambicuous it would 
not be legitimate for the Courts to add anv 
words thereto and evolve therefrom some 
sense which mav be said to carrv out the 
supposed intentions of the legislature The 
intention of the Legislature is to be sather- 
ed onlv from the words used bv it and no 
Such liberties can be taken by the Courts 
for effectuating a supposed intention of 
the Legislature: vide Sri Ram Ram Narain 
Medhi v. State of Bombay (AIR 1959 SC 
459). ‘The Court cannot put into an Act 
words which are not expressed and which 
cannot reasonablv be implied on anv re- 
copnised principle of construction. That 
would be a work of legislatinn not of con- 
struction and outside the province of the 
Court’, Vide Kamalaranian Roy v. Secv 
of State (AIR 1938 PC 281). ' 


26. It was also contended by the 
counsel for respondent No. 3 that even if 
the commissioner has taken a wrong view 
that the resignation letter had to be given 
personally to him we should still not in- 
terfere because this was not an error ap- 
parent on the face of record and where 
two views are possible this court would 
not interfere, vide V. V Iver vy. Jasiit 
Singh (AIR 1973 SC 194). In our view 
there is a fallacy in the argument. Com- 
missioner is not given anv authority to 
consider this matter as a auasi judicial 
authority because there is no question of 
any adjudication to be done bv him. Cer- 
tain consequences follow inevitably from 
the resignation being sent if it is in com- 
pliance with Section 33 (1) (b) and it is 
not open to the Commissioner to give him- 
gelf jurisdiction to refuse the resignation 
by taking a manifestly wrons view of the 
Taw. That apart. we do not think that on 
the plain reading of Section 33 (1) (b) of 
the Act it is possible to take a view that 
fhe resignation should be delivered per- 
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sonally to the Commissioner. This conten- 
tion therefore, fails. 


27. We would. therefore. hold that 

the resignation letters of respondents 3 

and 4 were delivered to the commissioner 

as AN by Section 33 (1) fb) of the 
C 


28. On our finding that resignation 
letters of respondents 3 and 4 were de- 
livered as provided under Sect'on 33 f1) 
(b) of the Act the consequence in both the 
cases should normally be the same. Bur 
there are certain features which distin- 
guish the case of respondent No. 4 and it 


is. therefore. proper to deal with it se- 
parately. The resignation letter of res- 
pondent No. 4 is dated 16/12. The first 


question that arises is whether this date 
i. e. 16/2 was put down inadvertentlv as 
the letter was admittedly written on 16/11. 
The contention of the counsel for the peti- 
tioners is thai this must be taken to be an 
inadvertent mistake and. therefore. the 
letter though purporting to bear the date 
16/12 should be taken to bear 16/11 We 
are afraid that there is no merit in this 
contention Respondent No. 4 has taken a 
categorical stand in his reply affidavit that 
he deliberately dated the letter of resi- 
gnation as 16/12 because it was supposed 
to be contingent one and he did not want 
it to be effective immediately There is 
No other material on record to hold tha‘ 
though this letter which bears the date 
ae should be considered to be dated 


29. We are not concerned with the 
motive of it being dated 16/12. just as we 
are not concerned with the motive behind 
the resignation letters Counsel for the 
petitioners had contended that respondent 
No. 4 bv dating it 16/12 was committing 
breach of faith with respondent No 3 as 
the whole thing was expected to be a 
joint one. It is unnecessarv for us to go 
into that question which concerns the 
political morality and exnediency. Whe- 
ther respondent No. 4 dated it as 16/12 be- 
cause of the reason he now advances or 
did it to trick respondent No. 3 (as was 
suggested by the counsel for the  peti- 
tioners) is besides the point. We must pro- 
ceed on the basis of the existing fact 
namely that the resignation letter bv res- 
pondent No. 4 is dated 16/12. 


30. Another contention in this con- 
nection was that as the vear was not given. 
therefore, it cannot be taken to be a pro- 
perly dated one. The further corollarv to 
this is that as it was admittedly written 
on 16/11 (though dated 16/12) it would be 
operative immediately. This argument is 
too spacious. Many a time documents or 
letters are written without giving the 
year Moreover even if the vear is not 
mentioned, it does bear the date 16/12. It 
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is apparent that some meaning has to be 
given to 16/12. The only meaning that can 
be given is that as the letter is dated 16/12 
respondent No. 4 was wantine to resign 
from that date. though this letter was de- 
livered to the commissioner on 16/11. The 
necessary result would be that this letter 
of resignation would be inzomplete and 
ineffective till 16/12 when alone it will 
become effective. Till 16/12 respondent 
No. 4 could not have been prevented from 
attending a meeting of the Corporation 
on the plea that he had vacated his seat 
a 16/11. This contention therefore 


31. The next question is whether 
a councillor can resign a seat from a 
future date and whether he can after 
sending it withdraw it before that date. 
It is the free volition of the councillor 
concerned as to the date from which he 
wishes to resign. There is ns logic in say- 
ing that even though a councillor delibe- 
Tately mentions in his res snation letter 
that it should be effective from a siven 
future date. he would nevertheless be 
deemed to have resigned from an earlier 
date i. e, date on which the letter is de- 
livered. This would be contrarv to the 
deliberately expressed intention of the 
councillor to resign from a particular 
future date. But is there any prohibition 
that once the resignation letter has been 
sent which is to be effective from a future 
date it cannot be withdravm even before 
that date. The statute does not in anv way 
limit the authority of the rouncillor who 
has sent his resignation from a prospective 
date to withdraw it before that date is 
reached. The resignation which is to be 
effective from a future date necessarily im- 
plied that if that date has not reached it 
would be oven to the councillor concerned 
to withdraw it. 

32. In Jai Ram v. Union of India 
(ATR 1954 SC 584) the Stpreme Court 
held that it was open to a government ser- 
vant who had expressed a desire to retire 
from service and applied to his superior 
officer to give him the requisite permis- 
sion to change his mind subseauentlv and 
ask for cancellation of the rerm'ssion thus 
obtained. but he can be allowed to do so 
as long as he continues in service and not 
after it has terminated. 

33. In Rai Kumar v. Union of 
India {AIR 1969 SC 180) it was held that 
till the resignation is accepted bv the ap- 
provriate authoritv in consonance with the 
rules governing the acceptance. the nub- 
lic servant concerned has locus paeniten- 
tiae and not thereafter We do not see anv 
reason whv the same rule will not be ap- 
plicable in the present case. 

34. It is true that there is no pro- 
vision in Section 33 (1) (b) of the Act for 
acceptance of a resignation and if inten~ 
ded to have immediate effect it would bes 
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come effective when it is delivered to the 
commissioner. But in a case where the 
resignation is to take effect from a future 
date. we cannot see any losie or reason 
which should deny the councillor concern~ 
ed the implicit and irherent authority to 
withdraw his own resignation as it is his 
Own free act which is to bind him. 


35. There is no law which coma 
pels a councillor to giye his resignation if 
he does not want it. Does it, therefore, 
stand to reason that merely because the 
councillor has sent his resignation pros- 
pectively but which has not vet become 
effective. should be debarred from with-< 
drawing it if he so chooses (but alwavs of 
course before it has become effective). We 
can see no principle in taking such a view. 
One reason suggested by counsel for the 
Petitioners was that if it was open to a 
councillor to send in his resignation from 
a future date and then to withdraw it be- 
fore that cate reaches. the councillor mav 
play iokes with the corporation and the 
electorate by sending in his resienation 
and withdrawing it at -he last minute with 
the result that evervthins. would remain 
in a fluid state. We are afraid this is a 
political argument and the courts are not 
concerned with that aspect, It may be that 
if a hypothetical councillor was to behave 
in such a manner the matter will have 
to be dealt with. not bv courts. but at the 
political level whether by the electorate 
or bv the nolitical parties. It was also 
maintained that if a resignation has been 
sent prospectivley the only effect is that 
the seat would become vacant from that 
date but the resignation would be effec< 
tive from the date it was delivered to the 
commissioner. We do not agree. Under 
Section 33°(1) (b) both the resignation and 
the vacancy of the seat are effective from 
the same time. There cannot be different 
times. one for resignation and the other 
for vacation of seat. Vacanev will only 
occur when resignation is effective. and 
if it is from future date both resignation 
and vacation of seat will be effective 
simultaneously. We cannot accept the 
argument of the counsel for the petitioners 
that it is possible to split up the act of re- 
signation and the vacancv of the seat into 
Such separate compartments. 


36. Reference was made to The 
Queen v. The Mavor and Town Council 
of Wigan (1885 14 QBD 908). The facts 
are totally different. In that case Sec« 
tion 36 of the Municipal Corporation Act, 
1882. provided that a person elected to 
a corporate office mav at anv time by 
writing signed by him and delivered to the 
town clerk. resign the office. on pavwment 
of the fine provided for non-acceptance 
thereof. Such a letter of resignation was 
sent by the councillor on 30-1-1885 to the 
Town Clerk. Later on 4th Februarv on the 
persuation of some friends, the councillor 
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was allowed to withdraw it and the cor- 
poration refused to declare tne emre 
vacant, as they were bound to under sub- 
section (2) of Section 36. This action 
having been challenged the court held 
that bv the delivery of letter, the resig- 
nation had been completed. and it was 
not thus open to the councillor to with- 
draw it. But the case of respontent No. 
4 is distinguishable because before the 
resignation could become effective from 
16/12. he has withdrawn it on 15/12. 


37. The next case referred to was 
Finch v. Oake (1896-1 Ch. D. 409). That 
was a case of a member of voluntary 
trade protection society who wrote to 
the secretary intimating that he desires 
to retire from the society. After the 
letter had reached the secretarv he want- 
ed to withdraw the same. This plea was 
not allowed as the court held that no ac- 
ceptance of resignation is required. and 
there was no law that a resignation must 
be accepted before it can take effect. 

is case has no Televance. 


38. Reference was made to Glos- 
Sop v. Glossop (1907-2 Ch. D. 379) Jn trot 
ease Article 85 of the Company provided 
that the office of the Managing Director 
shall be vacated upon the happening of 
any of the contingencies mentioncd in 
clause 84 which provided that the office 
of the director shall be vacated ‘if bv 
notice in writing to the companv resigns 
his office. Proviso to Article 85. how- 
ever, laid down that vacation of 
office sega NEE EEE E S ET shall not 
take effect unless the directors pass a re- 
solution that -the managing director has 
vacated his office. On 16-5-1907 the 
managing director sent in his resignation. 
but a week later he wrote annther letter 
by which he wanted to withdraw his re- 
signation letter sent earlier It was held 
by the learned iudge that a combined 
Yeading of Articles 48 and 85. it was clear 
that the director could resign and the 
Same was not dependent upon the ac- 
ceptance by the companv and the moment 
he sends that notice he has vacated his 
office though by proviso the effect of 
that vacation is not immediate but is 
suspensary and does notetake effect un- 
til the resolution has been passed hv the 
directors. but that this was a different 
matter from Saving that the director can- 
not vacate his office until such a resolu- 
tion has been passed. It was in these 
circumstances that it was held that the 
resignation has become effective though 
the vacancy of office had not become 
effective. In the present case there is no 
such requirement under Section 33 f1) 
fb) that anv declaration has to be siven 
by any one before the seat becomes 
vacant on the contingencies hannening 
in Sectian 33 (1) b} af the Act. Section 
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itself provides that thereupon the seat 
shall become vacant, This case is clearly 
distinguishable. 


39. A reference was also made to 
Shamsuddin v. State of Raiasthan (AIR 
1952 Rai 53). In that case a member of 
the Nagaur Municipal Board had sent 
in resignation and had Jater on also sent 
a letter withdrawing the resignation but 
in spite of this the Government accepted 
the resignation. This was challenged be- 
fore the High Court which. however. 
took the view that the Municipal Board 
Act made no provision for resignation 
and this matter is left entirely unprovid- 
ed for and in absence of anv law it was 
unable to issue a writ. This case is of no 
assistance to the petitioners. 


40. Reference is then made to 
Sukhdeo Naravan v. Municipal Commrs. 
of Arrah, (AIR 1956 Pat. 367) In that 
case the chairman of the Municipal Cor- 
poration had sent in his resignation on 
1-12-1955 but later on 6-1-1956 he wrote 
a letter that he did not intend to resign 
and in spite of this the commissioners 
held a meeting on 9-1-1956 in which they 
accepted his resignation. The court held 
that in view of Section 33 (2) which pro- 
vided that vice Chairman. a president or 
a Commissioner may resign bv notifvine 
his intention to do so to the chairman 
who shall forthwith lav such notice be- 
fore the commissioners at a meeting and 
therefore. when the notice is sent all that 
is left is in terms of sub-section (4) of 
Section 33 that on resignation being ac- 
cepted by the Commissioners. the chair- 
man. vice-chairman or the commissioner 
shal] be deemed to have vacated his 
office. The court held that there was no 
Provision in Section 33 conferring power 
on the chairman to withdraw the resig- 
nation. There was no discussion in this 
case and no reasons are wiven for hold- 
ing why a resignation cannot be with- 
drawn. This proposition seems to have 
been taken as self-evident. We regret we 
cannot accept this position to be self-evi- 
dent. In this connection reference mav 
be made to Bahori La] Paliwal v. Dis- 
trict Magistrate Buland Shahr (AIR 
1956 All 511. (FB)). In that case the chair- 
man of the town area committee submit- 
ted his resignation to the District Magis- 
trate on 22-4-1955 but before it could he 
accepted he wrote to the District Magis- 
trate withdrawing his resignation. but in 
spite of the receipt of the withdrawal the 
District Magistrate accepted the regigna- 
tion on 13-8-1955. It was this action of 
the District Magistrate which was challen- 
ged before the Full Bench. The relevant 
provision in the U. P. Town Area 
Act was Section 8 (a) (5) which pro- 
vided that if the chairman wishes to re- 
sign he shall forward his resignation in 
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Writing to the District Magistrate and he 
shall be deemed to have vacated his office 
from the date of receint by the committee 
of information that his resignation has 
been accepted by the District Magistrate. 
The majority held that there was no 
principle which provided that a resigna- 
tion could not be withdrawn before it was 
accepted and it was. therefore. held that 
as the petitioner in that case had with- 
drawn his resignation there was nothing 
left which could be accepted by the Dis- 
trict Magistrate and the order of District 
Magistrate purporting to accept a resigna- 
tion was nullity, Reference was also 
made to Shamsuddin v. State of Rajas- 
than, (AIR 1952 Rai 53) and The Queen 
v. The Mavor and Town Council of Wigan 
(1884-85-14 Q. B. D. 908) Pease v. Low- 
den (1899-1 Q. B. 386) ard it was held 
that these cases were of no assistance. 
The third learned Judge also did not ac- 
cept the contention of the opposite partv 
that the moment the resignation was sent 
it became effective and that there could 
be no subsequent withdrawal of the re- 
Signation by the netitioner and to this ex- 
tent agreed with the maioritv. His lord- 
ship specifically held that even if the re- 
signation has been sent it is open to apply 
for the withdrawal to the District Magis- 
trate and to that extent his right to with- 
draw the resignation is in existence. His 
Lordship differed only to the limited ex- 
tent by holding that right to withdraw 
resignation is not absolute and it would 
be within the discretion cf the District 
Magistrate either to accept the resigna- 
tion or to act on the letter of withdrawal 
of resignation, The reason for arriving 
on this conclusion was that his Lordship 
took the view that in India the right to 
resign from office of a municipa] council- 
lor is not an abSolute right of holding 
office as it is dependant on the resigna- 
tion being accepted bv the District Magis- 
trate and. therefore. when the right of 
resignation is subject to the discretion 
to be exercised by the Listrict Magis- 
trate, it de facto follows that though a 
right of withdrawal of the resignation is 
there, the same cannot ‘ve held to be 
absolute right taking awav the discretion 
of the District Magistrate. It is however 
important to note that in the present case 
Section 33 (1) (b) of the Act gives an un- 
fettered right to resign without the neces- 
sity of any acceptance and therefore 
there is no discretion in outside authoritv 
and hence right of withdrawal cannot be 
hedged in by anv limitations. 


41. We may refer to Mohan 
‘Chandra v. Institute of Chartered Ac- 
countants of India (AIR 1972 Delhi 91) 
wherein dealing with a ease under the 
Chartered Accountants Ac: it was held 
that the President of the Institute of 
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Chartered Accountants of India had ins 
herent right to send in the resignation 
even if there was no specific provision 
in the Act and also till the resignation 
was accepted he had the right to with- 
draw the same. 


In M. Kuniukrishna Nadar 


42, 
v. Hon'ble Speaker Kerala Legpistative 
Assembly. Trivandrum (AIR 1964 Ker 


194) a member of the assemblv had writ~ 
ten on 23-11-1963 a letter to the speaker 
asking him to treat his letter as resigna= 
tion to take effect from 1-12-1963. On 
29-11-1963 he sent another letter to the 
Speaker withdrawing his earlier letter 
of resignation of 23-11-1963. The aues< 
ton arose whether such a prospective 
resignation could be sent and the ans- 
wer was given in the affirmative. Further 
question was whether it was open to the 
member to withdraw his resignation. It 
was held in that case that it was open to 
a member to tender his resignation on a 
prior date to take effect from a subseau- 
ent specified date and if the member 
withdraws the same in writing addressed 
to the Speaker before the snecified date 
when it is to take effect. the withdrawal 
nullifies the letter pf resignation. His 
Lordship further observed as under: 


“Viewed thus. the petitioner's letter 
of November 23. 1963. has to be held a 
letter resigning his seat in the Assembly 
On December 1. 1963. It remains a mute 
letter till December 1. 1963. when alone 
if can speak with effect. On November 
23. 1963. the petitioner has withdrawn 
that letter by writing under his hand ad- 
dressed to the Speaker himself and the 
counter-affidavit on behalf of the Speaker 
admits receipt of the latter letter by him 
on November 30. 1963. It is in effect the 
neutralization of the latent vitality in the 
former letter deposited with the Speaker. 
The withdrawal nullifies the entrustment 
or deposit of the letter of resignation in 
the hands of the Sreaker. which must 
thereafter be found to have become non 
est in the eve of law. The absence of a 
specific provision for withdrawal of pro= 
spective resignation in the Constitution 
or the Rules is immaterial as basic prin- 
ciples of law and prccedute must be ap 
plied wherever they are relevant.” 


43. It will be seen that it is only 
in two sets of eventualities that it has 
been held bv courts that a person has 
no right of withdrawing his resignation. 
One in those cases where the right of re- 
signation is subiect to it being accepted 
by some other authoritv. The second is 
where, as in England under the Munici- 
pal Corporation Act resignation is com< 
plete on its being delivered in the pre- 
scribed manner. But no case has been 
cited to us where resignation was to 
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operate in future and was not subject to 
its being accepted bv anv authority and 
yet it might have been that he would be 
debarred from withdrawing the resigna- 
tion which was still to operate from a 
future date, We see no justification to 
Tead any implied limitation in the right 
of a councillor who has sent his resigna- 
tion to operate from a future date so as 
to debar from withdrawing it before that 
date reaches. Admittedly respondent No. 
4 delivered personally to the commis- 


sioner a letter dated 15-12-1972 in which. 


he asked him (i. e. commissioner) to treat 
the note of 16/12 as withdrawn. cancell- 
ed, annulled. redundant and revoked and 
of no effect whatsoever and to return it 
to him. It is not in dispute that the letter 
of 15-12-1972 was delivered on the same 
day to the commissioner, 
concerned with the motive which impelled 
respondent No. 4 to do so, Counsel for the 
petitioners had obiected that it would be 
improper for respondent No. 4 to with- 
draw his letter of resignation because the 
resignations were given bv respondents 
Nos. 3 and 4 as a part of mutual bargain 
and understanding. But that again is an 
argument relating to the political pro- 
priety and conduct of respondent No. 4 
and not a legal argument. and hence out- 
side the ambit of consideration bv this 
court in these proceedings. For a grievance 
of this nature the forum must be other 
than the law courts. The position. there- 
fore, is that once respondent No. 4had de- 
livered the letter of 15th December. 1972 
to the Commissioner the resignation letter 
which was to operate from 16th Decem- 
ber never got life and remained ineffec- 
tive. After the receipt of this letter of 
15th December. 1972 it was obviously not 
permissible in law for the commissioner 
to hold that respondent No. 4 had resigna 
ed or that his seat had become vacant. 


44, Counsel for the petitioners had 
also contended that as this letter of 15-12- 
1972 was addressed only to the commis- 
sioner and was not addressed to the 
Mavor there was not prover withdrawal. 
It was urged that as the resignation has 
to be addressed to the Mavor it neces- 
sarily implies that the withdrawal] letter 
should also have been addressed to the 
Mavor. We do not agree. The letter of 
resignation has to be addressed to the 
Mayor and delivered to the Commissioner 
because that is the requirement of S. 33 (1) 
(b) of the Act. There is no provision in the 
Act which requires that the withdrawal 
letter should also be addressed to the 
Mayor. No doubt as the resignation letter 
has to be delivered to the Commissioner 
the withdrawal also must be delivered to 
him in order that it can be acted upon: 
Admittedly the withdrawal letter of 
15-12-1972 was delivered to the commis~ 
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sioner, Even if. therefore. letter of 15-12- 
1972 was not addressed to the Mavor: but 
as it was delivered to the commissioner 
and specifically requested him ,to return 
the resignation letter of 16-12-1972 it 
would not have been open to the com- 
missioner to act upon the letter of resig~ 
nation as the same stood withdrawn bv 
this letter of 15-12-72. It has therefore to 
be held that there was a valid and proper 
withdrawal of the resignation bv respon- 
dent No. 4 when he delivered to the com- 
missioner letter dated 15-12-1972 even 
though it was not addresséd to the Mavor. 


45. As a Tesult we would hold that 
the resignation letter of respondent No. 3 
was delivered to the commissioner as con- 
templated under Section 33 (1) (b) of the 
Act. We would. therefore, quash the order 
of the commissioner. dated 17-11-1972 in 


‘So far as he held that the seat of respon- 


dent No. 3 had not become vacant. and 
also issue a writ of quo warranto declar- 
ing that respondent No. 3 had resigned 
and that his seat had become vacant. 


46. With regard ft) respondent 
No. 4 though we hold that his resignation 
letter was also delivered to the commis- 
sioner as contemplated by Section 33 (1) 
(b) of the Act but as he had withdrawn 
the same bv his letter of 15-12-1972 he 
cannot be deemed to have resigned nor 
can his seat be said to have become vacant. 
No relief therefore, can be given against 
respondent No. 4. 


47. The peices qua respondent 
No. 3 are. therefore. allowed but dismiss- 
ed with respect to respondent No. 4, There 
will be no order as to costs in both the 


petitions. 
Order accordingly. 
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S. N. ANDLEY. C€. J. AND 
S. N. SHANKAR, J. 

M/s, R. S. G. R. Ram Chand & Sons, 
Appellant v. State of U. P. and another, 
Respondents, 

L. P. A. No. 103 of 1971, D/- 22-2- 
1973, from order of B. C. Misra J. in Ex. 
Case No. 66 of 1967. D/- 4-3-1971. 

Index Note:—, (A) Civil P. C. (1908), 
Order 21. Rule 49°— Decree against in- 
dividual partner —- Provisions of Rule 49 
are applicable not only to running firm 
but also to dissolved partnership. 

Brief Note: (A) Section 49 of the 
Partnership Act. 1932 provides for pay- 
ment of firm debt in priority to separate 
debts of partners. This basic principle ap= 
plies as much to a running firm as to a 
dissolved partnership. So long as the 
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partnership subsists no partner can claim 
any exclusive rights over ihe assets of 
the firm. The same position continues after 
its dissolution until the final accounting 
takes place. The partnership property re- 
tains its character as such even after the 
dissolution of the firm until its winding 
up. This being the position the pranosi- 
tion that any property of the firm is liable 
to attachment in execution of a decree 
against one or more but not all its parj- 
ners simply because the partnership is 
dissolved cannot be sustained. AIR 1946 
Mad 176 Dissented from . Ex. Case Na 66 
of 1967 D/~ 4-3-1971 (Delhi) Reversed. 
(Paras 15. 16) 


Bakhshi Mehtab Singh. for Anpnel- 
Tant; Yogeshwar Daval with Maheshwar 
Dayal. for Respondents. 


S. N. SHANKAR, J:— This Letters 
Patent appeal is directed against the order 
of the learned single Judge dated March 
4. 1971, rejecting the obiections filed bv 
Surrinder Lal during execution procecd- 
ings and directing the amount of Rs. 
7809/10/- lving in deposit in Court to be 
paid to the State of U. P. (Roadways 
Wing) decree-holder. 


2. The litigation has a chequered 
history. On January 17. 195G a decree for 
a sum of Rs. 46.904/- on the basis of an 
award was passed in favour of Surrinder 
Lal against the Governor General-in-Coun- 
ci] (President of India) through the Chief 
Engineer. Eastern Command Ranchi. now 
represented by Union of India. In April. 
1956. Surrinder Lal took oul execution of 
this decree. Notice of the application was 
issued to the respondents for June 9. 1956. 
On August 11. 1956. in view of certain ob- 
jections filed by the iudgment-debtor that 
various orders of altachment had already 


been served on it in respect of 
the decree sought to be execut- 
ed, the Court’ ordered that the 


decretal amount be deposited in court but 
may not be paid to the decree-holder In 
compliance with this order the decretal 
amount was deposited in court. The ex- 
ecution file at this stage was transferred 
for administrative reasons to another 
court. On February 16 1957 the counsel 
for judgment-debtor made a statement 
that except for a sum af Rs. 7809/]0/- the 
balance of the decretal amount depnsited 
in court mav be paid over to the decree- 
holder. After obtaining necessary parti- 
culars of the deposit. bv order dated 
March 9. 1957. the executins court handed 
to the 
appellant through his counsel. retaining 
the sum of 7809/10/- aforesaid On April 
4. 1959. one Harbans Lal Sachdeva filed 
objections under Sections 47 and 15] of 
the Code of Civil Procedure statino that 
the decree under execution in fact related 
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to a claim under a contract in respect of 
Tepalrs of buildings in Chakeri Division 
entered into between the President of 
India and the firm R. S. G. R. Ram Chand 
and Sons and that the amount alowed 
under the award. on the basis of which the 
decree under execution was passed. was 
allowed to the firm and Surrinder Lal. 
who applied for the execution of this 
decree. was only a partner in this firm 
in the particular contract to which the 
award and the decree related He alleg- 


d that under a deed of dissolution of the 


firm dated April 15/16. 1952. in terms of 
the dissolution deed. Surrinder Lal was 
allotted this decree to realise the decretal 
amount and pav off all the ereditors of 
the firm The balance of the firm assets. 
lf anv. lcfti after pavment to the creditors. 
was to be disbursed in equal shares 
amongst the two partners. Contrary to the 
terms of this deed of dissolution Surrin- 
der Lal. he comnlained. had received the 
sum of Rs. 39094/G/- from the executing 
court fraudulently and bv suppressing the 
real facts. He praved that the balance 
amount lving in court be paid to the decree- 
holder. U P. Rosdwavs and other credi- 
tors of the firm and that Surrinder Lal 
be further directed to redevosit the amount 
aleady realised by him in Court. 
On September 3, 1959. he also mov- 
€d an application under Sections 151 and 
152 of the Code of Civil Procedure stating 
that the decree passed on Januarv 17 
1966 on the basis of the award may be 
amended and the name of the firm M/S. 
R. S. G. R Ram Chand & Sons may be 
mentioned as the decree-holder in place of 
the name of Surrinder Lal On Januarv 9. 
1960. this anplication of Harbans Lal was 
accepied. The Court found thai the award 
on the basis of which the decree was pass- 
ed was in favour of the firm M/s. R. S 
G. R. Ram Chand & Sons of which Surrin- 
der Lal was onlv a partner and that the 
error in the description of the parties in 
the decree-sheet was purely clerical. 


3. The result was that on Febru- 
ary 19. 1960. the-application filed by Sur- 
rinder Lal] as the sole decree-holder was 
dismissed by the executing Court. 


4, In the meantime. U. P. State 
through General Manager. U. P. Roadwavg 
had also obtained a decree against “Har- 
bans Lal. proprietor R S. G Ram 
Chand & Sons” and avvlied for execution 
of this decree on the basis of a transfer 
certificate to realise the amount of Rs. 
7809/10/-. The applicat‘on was registered 
as 166 of 1956 before the Sub- 
ordinate Judge. Delhi. On January 19. 
1957 the court issued a warrant of attach- 
ment in respect of the amount of Rs. 
7£09/10/- Ivine undisbursed in the execut- 
ing court. referred to above. and this 
amount was attached. On June 7. 1957, 
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Surrinder Lal filed objections under 
Order 21. Rule 58. He alleged that the 
amount lvineg in deposit was not liable to 
attachment in execution of the decree 
against Harbans Lal alone and praved 
that the same may be paid to him. On 
February 9. 1960. the court observed that 
the execution application in which the de- 
posit had been made bv Union of India 
and in which the U. P. State had claimed 
rateable distribution had been consigned 
to the record room. and directed that ex- 
ecution application 166/56 be also con- 
signed to the record room. 


5. On March 7. 1960. U. P. State, 
through the General Manager. U. P. Gov~ 
erment Roadwavs again applied for ex~ 
ecution of its decree. It came up before 
Shri Dalip Singh. Sub-Judge Ist Class. 
Delhi. By order dated March 7. 1960. the 
learned Judge held that this cour? was 
not the court which passed the decree. In 
view of the provisions of Section 38 of the 
Code of Civil Procedure the application 
was therefore returned for presentation 
to the proper court. 


6. In the meantime, aggrieved from 
the order dated February 19. 1960. dis- 
missing this application for execution. 
Surrinder Lal filed an appeal in the High 
eee This appeal was dismissed on Mav 

9. 1967. 


7. On Mav 29. 1967. Surrinder Lal 
again applied for execution of the decree 
passed on the basis of the award in the 
High Court. He praved that the amount 
of Rs. 7809/10/- deposited in the execut- 
ing court of the Subordinate Judge which 
had been Iving for the last 10 years mav 
be ordered to be naid over ta him. He also 
mentioned that the said amount had pre- 
viously been claimed bv Harbans Lal and 
U. P. Roadways and notice of the applica- 
tion may be served on them. This appli- 
cation was registered as execution case 
No: 66/1967 in this Court, 


8. On receipt of notice issued bv 
the Court obiections were filed on behalf 
of U. P. Government Roadwavs as well 
as Harbans Lal. On behalf of U. P Gov- 
ernment Roadwavs it was contended that 
the sum of Rs. 7809/10/- was retained in 
court on the application of the State Gov- 
ernment and that separate proceedings 
were pending in execution for the realisa- 
tion of this amount and that the money 
was due and pavable to U. P. Government 
Roadwavs and not to Surrinder Lal. Har- 

_bans Lal supported the U. P. Government 
Roadways. 


9. On February 15. 1971. U. P. 
State also applied under Section 24 of the 
Code af Civil Procedure to this Court that 
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execution case No: 166/56. U. P. State v. 
Harbans Lal Sachdeva. Proprietor R S, 
G. R. Ram Chand & Sons. which was 
pending in the court of Subordinate Judge 
be withdrawn and mav be tried and dis- 
posed of by this Court. The praver was 
not opposed by Surrinder Lal. By order 
dated February 18. 1971, Mr. Justice B. C. 
Misra directed that the execution case 
No: 166/56 mav be transferred to this 
Court for trial along with execution case 
No: 66/67. Thereafter. both the applica- 
tions were considered bv this Court culmi- 
nating in the order which forms the sub- 
ject-matter of this appeal 


10. In answer to the claim of the 
U. P Government Roadways that the 
amount of Rs. 7809/10/— lving in court may 
be paid to them. it was contended on be~ 


` half of Surrinder Lal that this was pro- 


perty belonring to the partnership and the 
decree-holder was bound to take recourse 
to the provisions of Order 21 Rule 49 and 
was not entitled to its payment. The learn- 
ed single Judge, after hearine the parties, 
held that the provisions of Order 21 Rule 
49 applied only to subsisting partnership 
and as the firm R. S. G R. Ram Chand 
and Sons had admittedly been dissolved 
this provision was not attracted. He direct- 
ed that the monev lving in deposit may 
be paid over to the State of U. P. It an 
pears that during the pendency of this 
execution the monev had been realised by 
Surrinder Lal on furnishing surety He 
was directed by the learned single Judge 
to re-deposit the amount for being paid 
Over to the decree-holder. 


11. After filing this Letters Patent 
Appeal the appellant applied for stav of 
implementation of the order and ex parte 
stay was granted but it was subsequently 
vacated on July 20. 1971 and it is admitted 
that the sum of Rs. 7809/62 paise is now lv- 
ing in court 


12. Bakhshi Mehtab Singh appear- 
ing for*the appellant while assailing the 
order of the learned single Judge raised 
the following contentions:— 


1. that the order of transfer of the 
execution proceedings of U. P. State 
Roadwavs to this Court under Section 24 
was illegal. 


2. that the amount of Rs. 7809/10/- 
had never been attached and. therefore. no 
order directing pavment of this amount to 
the respondent could be made. 


3. that the said amount was in anv 
case money belonging to the partnership 
and the decree-holder was bound to pro- 
ceed in execution in respect of this amount 
under Order 21 Rule 49. 
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13. After -hearing Shri Yogeshwar 
Dayal appearing for the respondent. 
see No merit in the first contention of 
Bakhshi Mehtab Singh. A reference to 
the Execution File of the learned single 
Judge shows that praver of the respon- 
dent for transfer of its execution applica- 
tion from the records of the lower court 
to this Court was not opposed This appa- 
rently was because in pursuance of the 
execution application dated December 21, 
1956 (Execution Case No. 163/56) the exe- 
cuting Court, after attachine the amount 
of Rs. 7809/10/- simply directed the appli- 
cation to be consigned to the record room 


without making anv actual order 
for payment because cf the con- 
troversy that had Leen raised 
before it after the amendment of 


the decree as to whether the amount was, 
to be paid to the decree-halder or not. 
This order consigning the application to 
the record room was understond hv both 
the parties not to be a final disposal of the 
execution application and hence the vraver 
for transfer was not opposed. Having re- 
gard to these circumstances. Bakhshi 
Mehtab Singh subseauently did not press 
this point. 


14. There is also no substance in 
the second contention that the amount of 
Rs. 7809/10/- had not been attached. As 
stated earlier in Execution case No. 166/56 
the executing court had mace an order of 
attachment on January 19. 1957.and the 
record shows that the amount had ac- 
tually been attached on February 2. 1957. 


15. The arguments before us were 
confined to the third contention. Order 21, 
Rule 49 reads as under:— 


49. “(1) Save as otherwise provided 
by this rule. property belonging to a part- 
nership shall not be attach2d or sold in 
execution of a decree other than a de- 
cree Dassed against the firm or against the 
partners in the firm as such. 


(2) The Court mav. on the applica- 
tion of the holder of a decree against a 
partner, make an order charging the in- 
terest of such partner in tke partnership 
property and profits with payment of the 
amount due under the decree. and mav, 
by the same or a subsequent order. ap- 
point a receiver of the share of such part- 
ner in the profits (whether already declar- 
ed or accruing) and of anv other money 
which mav be coming to kim in respect 
of the partnership. and direct accounts 
and inquiries and make an order for the 
sale of such interest or other orders as 
might have been directed or made if a 
charge had been made in favour of the 
decree-holder by such partrer or as the 
circumstances of the case may require 


we. 


A.IR 


(3) The other partner or partners 
shall be at liberty at any time to redeem 
the interest charged or. in the case of a 
Sale being directed, to purchase the same. 


(4) Every application for an order 
under sub-rule (2) shall be served on the 
judgment-debtor and on his partners or 
such of them as are within India. 


(5) Every application made by any 
partner of the judgment-debtor under sub- 
rule (3) shall be served on the decree- 
holder and on the iudgment-debtor. and 
on such of the other vartners as do not 
ioi in the application and as are within 

a. 


(6) Service under sub-rule (4) or sub- 
rule (5) shall be deemed to be service on 
all the partners and all orders made on 
ee application shall: be similarly serv- 


+ 


It is not disputed that after the amend- 


ment of the decree on the basis 
of the award the decree in pur- 
suance of which .the amount of 


Rs. 46904/- was deposited in Court was 
a decree in favour of the partnership. 
Surinder Lal received a sum of Rs. 39.094/6 
out of this amount thereby leaving a 
balance of Rs. 7809/10/- which is now lv- 
ing in court. This amount necessarily is 
the property of the partnership. The 
decree under execution it is also admitted. 
is not against both the partners constitu- 
ting this partnership but is against one of 
its partners only namely. Harbans Lal. 
Provisions of Order 21 Rule 49 are thus 


clearly attracted. Sub-rule (2) of Rule 49: 


prescribes the procedure in a case where 
the decree sought to be executed is agaisst 
one of the partners oniv. It provides that 
on an application by the decree-holder in 


‘such a case'the court mav make an order 


charging the interest of the judgment- 
debtor partner in the partneship property 
and profits with payment of the amount 
due under the decree. According the pleas 
of Surrinder Lal Harbans Lal was a part- 
ner in the firm to which the amount Iy- 
ing in court was pavakle. When according 
to him. differences arose between the 
partners. the same were referred to arbi- 
tration: and the arbitrator made 
his award on September 25. 1951 
which was filed in court of the First Civil 
Judge, Kanpur (Misc. Case No. 43/1969) 
and the partnership was dissolved from 
June, 1951. Surrinder Lal. according to the 
award. was entrusted with the winding up 
of partnership affairs and to realise the 
outstandings and effects and make pav- 


ments and discharge liabilities of the firm: 


from this realisation. The balance left 


‘after these disbursements was to be divid- 


ed between the two partners. The execut- 
ing court has to Dass appropriate orders 
under Order 21. Rule 49 in the light of 
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these allegations to afford appropriate re- 
lief to the decree-holder. 


16. In coming to the conclusion 
that provisions of of Order 21. Rule 49 
were not attracted the learned single 
Judge was influenced by the considerations 
‘that this provision was made bv the Legis- 
lature because in case of-a running part- 
nership the Legislature did not consider 
it advisable to attach and seize the pro- 
perty of the firm during the continuance 
of the partnership as it involved the freez- 
ing of the assets and running of the busi- 
ness. but after the dissolution of the firm. 
it was said that these considerations did 
not prevail and so rule 49 was not attract- 
ed. In support of this view. reference was 
also made to P. V. Rangavva v. Tatavariv 
Naganotha Rao (AIR 1946 Mad 176). We 
are unable to sustain this reasoning. Ac- 
cording to the scheme of the Partnership 
Act. on a dissolution of the partnership 
the amount due to a particular partner of 
the firm cannot be predicated without the 
settlement of its accounts. Subiect to 
other provisions of the Act. according to 
Section 49 in Chapter VI of the Act where 
there are joint debts due from the firm the 
property of the firm has to be applied in the 
first instance in payment of the debts of 
the firm and if there is anv surplus left 
then and then alone the share of each 
partner has to be applied in pavment of 
his separate debt. The purpose of sub-. 
rule (2) of Rule 49 is to secure observance 
of this basic principle. This principle ap- 
plied as much to a running firm as to a 
dissolved partnership. So long as the 
partnership subsists no partner can claim 
any exclusive rights over the assets of’ 
the partnership. The same position con- 
tinues after its dissolution until the final 
accounting takes place, After dissolution 
of the firm. according to Section 46 of the 
Partnership Act. everv partner or his legal 
representative is entitled in law to have 
the property of the firm applied in pav- 
ments of debts and liabilities of the firm. 
and then onlv to have the surplus distri- 
buted amongst the partners or their legal 
representatives. Therefore. partnership 
poperty will retain its character as such 
even after the dissolution of the firm un- 
til its winding-up. This being the position 
in law. the proposition that any propertv 
belonging to the partnership is liable to 
attachment in execution of a decree 
against one or more but not all its part- 
ners—-in other words, a decree whichis not 
against the firm or all its partners—simnplv 
because the partnership is dissolved can- 
not be sustained. For these reasons. we 
are unable to subscribe to the observations 
made jn the Madras case relied upon by 
the decree-holder and referred to in the 
order of the learned single Judge. 
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17. As a result of the foregoing 
discussion. we accept this appeal and set 
aside the order of the learned single 
Judge. The case is remanded to the 
executing court to proceed under order 
21. Rule 49 to make appropriate orders in 
the light of the above observations. In 
the circumstances of the case. the parties 
will bear their own costs. 


Appeal allowed. 





x 
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V. S. DESHPANDE AND 
S. RANGARAJAN, J. 

M/s. Mahavir Metal Works P. Ltd. and 
another, Petitioners v. Union of India and 
another, Respondents. 

Civil Writ No. 1290 of 1973, D/- 19-12- 
1973. . 


Index Note:— (A) Income-fax Act 
(1961), Chap. XX-A (as inserted by Act 45 of 
1972) — Validity — It is beyond the chal- 
lenges based on Arts. 14, 19 and 31 inasmuch 
as it has been enacted to implemen‘ the prin- 
ciples embodied in Art. 39 (b) and (c) — (X- 
Ref :— Constitution of India, Arts. 14, 19, 31, 
31-C and 39 (b) and (c)). 


Brief Note:— (A) The Taxation Laws 
(Amendment) Act (45 of 1972) by which 
Chap. 20-A has been inserted in the Income- 
tax Act (1961) has reasonable nexus to the 


-implementation of the principles embodied 


in clauses (b) and (c) of Art. 39 of the Con- 
stitution and hence protected by Art. 31-C 
against challenges based on Arts. 14, 19 and 
31. AIR 1973 SC 146], Rel. on. 

. (Paras 7, 8, 11) 


The science of Economics recognises Jand 
to be a scarce goods. It is a factor of pro- 
duction. It is strictly limited in quantity. It 
is, therefore, a part, perhaps the most im- 
portant one, of the “material resources of 
the community” within Art. 39 (b). The 
thrust of the Act of 1972 is to penalise certain 
kinds- of transfer of immoveable property, 
namely a part of the material resources of 
the community. The effect of action under 
the Act is to deprive the owner of such im- 
moveable property the purchase of which was 
used by him to evade tax liability and/or to 
conceal his income. The use of obtaining 
ownership and control of immovezble pro- 
perty for the purpose of tax evasion and 
concealment of income would amount to the 
use of such ownership and control against 
the interests of the community. (Para 18) 


Demand and supply resulting m buying 
and selling of immoveable properties are an 


AR/AR/A52/74{LGC . 


74 Delhi Mahavir Metal Works 


essential part of “the operation of the econo- 
mic system” within Art. 39 (c). Lf in a trans- 
fer of immoveable property the seller and 
purchaser are allowed to understate the con- 
sideration for transfer, they are thereby help- 
ed to retain in their hands more wealth than 
they would have been able to do had they 
stated the consideration of the transfer truly 
in the instrument of transfer. For, they 
are thereby enabled to conceal their incomes 
and evade the whole or part of their tax 
liabilities. Accumulation of money by evad- 
ing tax liabilities of income results in con- 
centration of wealth. Such black money is 
used to the common“ detriment. Such con- 
centration of illegal gains in the hands of 
such buyers and sellers thus leads to con- 
centration of wealth within Art. 39 (c) which 
works “to the common detrment.” Levy of 
taxes and penalties always results in reducing 
concentration of wealth. (Para 9) 


Index Note: (B) Imcome-tax Act 
(1°61), Chan XX-A (as inserted by Act 45 of 
1572) — Volicity of — Amen tnr Aci is valid 
— Provision dealne with imp rcition of penal- 
ty is covered by Art. 31 (5) (b) @® and the 
prov on rela ‘pt to aegri-iion of creerty 
is for a ‘pubYc pipo? with'a Art. 31 (2) — 
Pulle purpose’? — (X-Ref :— Constitutica of 
Inca, Arts. 31 (2) and (5) Œ @) and 39 (b) 
and (c)). 


Brief Note:— (B) The Taxation Laws 
(Amendment) Act (45 of 1972) which has 
introduced Chapter 20-A in the L-T. Act 
(1961) is divisible into two parts, namely, one 
relating to the imposition of penalty and the 
other relating to the acquisition of property. 
The main object of the Act is to impose a 
penalty on the purchaser of inmoveable pro- 
perty by a transfer in which true considera- 
tion for the transfer is not stated. Chapter 
20-A was enacted to meet the wide spread 
evil of tax evasion and black money. In so 
far as it imposes a penalty on a purchaser 
for evasion of tax liability or concealment of 
income, it is a Jaw enacted “for the purpose 
of imposing or levying any tax or penalty” 
within Art. 31 (5) (b) (i) of the Constitution. 

(Paras 12, 13) 

Whatever is considered by the legislature 
acting to give effect to the policy of Art. 39 
(b) and {c} to be in the putlic interest and 
for the public good must be regarded as being 
for a public purpose. The word ‘purpose’ 
merely denotes the objective sought to be 
achieved by the State. It is not to be narrowly 
construed as any particular use of any parti- 
cular property. As the Amending Act imple- 
ments the objectives embodied in clauses (b) 
and (c) of Art. 39 the acquisition must be re- 
garded for a public purpose. No reasonable 
person can suggest that the unearthing of 
black money and penalising tax evasion is not 
in the public interest or for a public good. It 
follows, therefore, that a statute which seeks 
to achieve these objects is made for a public 
purvose. The enforcement of the statute jn- 
volves acquisition of immoveable property 
which also must be regarded as being for a 
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public purpose within the meaning of Arti- 
cle 31 (2). Case law discussed. 
(Para 16) 


It is the object to unearth black money, 
prevent tax evasion and penalise persons who 
indulge in these malpractices which is the 
object of the legislation and is, therefore, the 
public purpose for the acquisition of pro- 
perties. The ultimate use to which these 
lands will be put by the State is net an ele- 
ment to be considered in deciding whether 
the acquisition is for a public purpose. This 
distinction brings out forcefully that it is the 
purpose of the acquisition which is relevant 
and is not the use to which the property may 
be put by the State. (Para 19) 


Index Note:— (©) Income-tax Act 
(1961), S. 269-C (2) (as inserted by Act 45 of 
1972) — Validity — Provision does not of- 
fend Arts. 14 and 19 — Presumptions under 
S. 269-C (2) (a) ‘and (b) are rebuttable — (X= 
Ref :— Constitution of India, Arts. 14 and 


). 

Brief Note:— (C) The presumptions 
under both clauses (a) and (b) of S. 269-C (2) 
are rebuttable. During the enquiry that is to 
be held by the Assistant Commissioner the 
transferor or the transferee or any other per- 
son interested may show that the provisions 
of Section 269-C (2) (aì do not apply to the 
case concerned. The raising of a rebuttable 
presumption is justified when the fair market 
value of the property is found to exceed the 
consideration for the transfer stated in the 
instrument of transfer. (Para 21) 

If a presumption were not to be drawn 
when a transaction is genuine and is to be 
drawn when it is not genuine, the impugned 
Act would be unworkable. For, it 1s impos- 
sible to find out, a priori, as to which is a 
genuine case and which js a non-genuine case. 
The presumption is, therefore. raised in every 
case. This is reasonable because justice re- 
quires that a person who acquires property 
for a consideration less chan the market valus 
of the property should be required to dis- 
place the presumption. Jf the purchase is a 
genuine one, he should be able to rebut the 
presumption. There is neither any discrimina- 
tion contrary to Art. 14 nor any unreason- 
able restriction on the right of property con- 
trary to Art. 19 (1) (Ê) in this legislative pro- 
vision. (Para 22) 

It js true that the sellers and the pur- 
chasers were treated differently inasmuch as 
the purchaser Jost the property ilself while 
the seller could be dealt with only under the 
general Income-tax Act and be made subject 
to a moretary penalty only. But this differ- 
ence between the treatment is inevitable. It 
is only the buyer who has the property which 
can be acquired. The seller does not have 
the property and it cannot be acquired from 
him. (Para 25) 

The different treatment of buyers and 


‘sellers does not constitute any discnmination. 


The transactions hit by the Amending Act are 
sui generis. The Amending Act has been 
enacted to penalise the tax evaders and to 
deter them from indulging in such malprac- 
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tices. If, therefore, the provisions of the 
Act operate harshly towards the tax evaders, 
it is they alone who are to be blamed. 
(Para 26) 
If some innocent persons are treated In 
the same way as persons who have delibe- 
rately understated the consideration in the 
sale deed with a view to conceal income and 
evade taxes, then this was inevitable to 
achieve the main purpose of catching the 
guilty persons. Such invitable treatment of 
a small number of innocent persone in the 
same way as the overwhelmingly large number 
of guilty persons would not amount to treat- 
ing unequals as equals contrary to Art. 14. 
Case law discussed. (Para 22) 
(D) 


Index Note :— Income-tax Act 
(1961), Chap. XX-A, S. 269-A (f) and (b) (as 
inserted by Act 45 of 1972) — Applicability 
—Event which attracts the provistons is the 
registration of transfer deed—Thus they apply 
even to transaction executed before coming 
into force of the Act but registcred thereafter 
~— ‘Transfer’ and ‘instrument of transfer’ 
meanings of — (X-Ref :-— T. P. Act, S 54) — 
(X-Ref :— Registration Act (1908), S. 47). 

Brief Note:— (D) The word ‘transfer* 
Within the definition in Section 269-A_ (h) 
means the transfer of any immovable property 
by sale or exchange, namely, under the T. P. 
Act and the ‘instrument of transfer’ within 
the definition in Section 269-A (f) must be 
the transfer registered under the Registration 
Act. Therefore any transfer to attract pro- 
visions of the Amending Act 45 of 1972 
would have to be registered under the Regis- 
tration Act. (Para 27) 


Under Section 54, T. P. Act transfer of 
immoveable property is not effected till it is 
Tegistered. An unregistered document is not 
sufficient to pass the title in the immovable 
property. As the transfer under the Amend- 
ing Act must be taken to be effected only 
when the instrument of transfer was regis- 
tered, the provision of that Act would apply 
to the transfer deed which was executed be- 
fore coming into force of the Act but was 
registered thereafter. Case law discussed. 

(Para 28) 

Index Note:—~ (E) Income-tax Act 
11961), S. 269-C (as inserted by Act 45 of 
1972) — ‘Reason to believe’. 


Brief Note:— (E) Where according to 
the report of the valuation officer the fair 
market value of the property which was the 
subject-matter of the transfer in question was 
Rs. 1,97,209/- whereas the consideration stated 
in the transfer deed was only Rs. 1,10,000/-; 

Held that the competent Authority had 
reason to believe that the fair market value 
of the property transferred was more than 
the stated consideration. On that data, the 
presumptions under Section 269-C (2) arose 
that the consideration agreed to between the 
parties had not been truly stated and that 
this was done with a view to evade tax liabi- 
lity and conceal income. (Para 29) 

Index Note :— (F) Constitution of India, 
Arts. 132 (1) and 133 (1) — High Court deci- 


Mahavir Metal Works v. Union of India (Deshpande J.) [Prs. 1-2] Delhi 75 


sion regarding constitutional validity of Cha. 
XX-A. L.-T. Act (1961) — Leave to anneal 
— Granted under Arts. 132 (1) ard 133 (1). 

Brief Note :— (F) Held that the questions 
decided by the High Court upholding the 
validity of Chap. XX-A, L-T. Act (1961) 
involved substantial questions as to the inter- 
pretation of the Constitution and also ques- 
tion of general impartance. Hence a certi- 
ficate of fitness for appeal to the Supreme 
Court was issued. (Paras 33, 34) 

G. C. Sharma, Sr. Advocate with V. 
Vasudevan, Randhir Chawla, H. K. Puri, 
L. C. Goyal and O. P. Dua, for Petitioners; 
S. C. Manchanda and R. S. Gae, Sr. Advo- 
cates with P. R. Rama Shah, R. H. Dhebar 
and Rishi Kesh. for Respondents. 


V. S. DESHPANDE. J.:— Is Chapter 
XX-A of the Income-tax Act, 1961 as insert- 
ed therein bv Taxation Laws (Amendment) 
Act, 1972 (hereinafter called the Act of 1972) 
wholly or partly a law enacted “for the pur- 
pose of imposing or levying any tax or 
penalty” within the meaning of Art. 31 (5) 
(b) (G) and/or is it a “law giving effect to the 
policy of the State towards securing the prin- 
ciples specified in clause (b) or clause (c) of 
Art. 39” within the meanine of the first part 
of Art. 31-C of the Constitution? If not, is 
it wholly or partly unconstitutional as being 
an unreasonable restriction on the funda- 
mental mght to hold property under Art. 19 
(1) (f) or as authorising the State to acquire 
property otherwise than for a public purpose 
thus contravening Art. 31 (2) of the Con- 
stitution or as discriminating between similar- 
ly situated persons who evade tax Jiability 
and conceal income contrary to Art. 14 of 
the Constitution? The following is the back- 
ground of law and facts out of which these 
twin questions have arisen for decision. 


2. The Direct Taxes Enquiry Com- 
mittee chaired by Shri Justice K. N. Wanckao, 
retired Chief Justice of India, was appoinied 
by the Government in March 1970, inter alia: 

“(a) to recommend concrete and effec- 
tive measures ° 

(i) to unearth black money and prevent 
its proliferation throurh further evasien: 

(ii) to check avoidance of tax through 
various legal devices, including the formation 
of trusts; and 

(iii) to reduce tax arrears.” 

As observed in the final report of the Com- 
mittee (paragraphs 2.25, 2.26 and 2.197) des- 
pite the steps taken by the Government from 
1936 onwards the twin problems of “blick 
money and tax evasion“ have continued un- 
abated. In December 1970, the Committee 
made an interim Report to deal with them 
and the Taxation Laws (Amendment) Act, 
1972 was enacted to implement their recom- 
mendations. The salient features of the Act 
of 1972 are as follows :— 

(1) An Assistant Commissioner of In- 
come-tax scrutinises registered instruments of 
transfer of immoveable property of a fair 
market value exceeding rupees twenty-five 


. thousand. If he has reason to believe that the 
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consideration for such transfer as agreed to 
between the parties has not been truly stat- 
ed in the instrument of transfer with the 
object of reducing or evading tax liability 
on income arising from the said transfer 
and/or concealing income or assets which 
ought to have been disclosed and that the 
fair market value of the property exceeds 
the apparent consideration by more than 15 
per cent. thereof, he may iniziate a proceed- 
ing for the acquisition of such property. 

(2) Every person interested ın the pro- 
perty would be noticed and heard and the 
final order for acquisition of the property 1s 
not to be passed except with the approval 
of the Commissioner of Income-tax. The 
order is appealable to the Appellate Tribunal 
out of which a reference or a question of 
law to the High Court may also arise. 

(3) Fair market value of the property is 
to be found with the help of qualified valu- 
ation officers. If it does not 2xceed the stat- 
ed consideration by more than 15 per cent, 
the proceedings would be dropped. If it ex- 
ceeds the stated consideration by more than 
25 per cent., it shall be presumed, unless the 
contrary is shown during the hearing of the 
persons, that the consideration as agreed be- 
tween the parties has not been truly stated 
in the instrument of transfer. Where the 
stated consideration is less than the fair mar- 
ket value of the property, it shall be presum- 
ed, unless the contrary -is proved, that such 
understatement of the consideration or under- 
valuation of the property in the transfer 
deed was done with the object of reducing 
or evading the tax liability on the income 
arising from such transfer or for concealing 
any income or assets which ought to have 
been disclosed. 

(4) The purchase of the property is 
viewed as consisting of two parts, namely, 
(a) the purchase of a part cf the property 
the fair market value of which is equal to 
the consideration stated in the instrument of 
transfer, and (b) the purchase of the rest of 
the property for consideration which has not 
been stated in the transfer deed. The whole 
of the property is acquired by the Govern- 
ment and vests in the Government on such 
acquisition. The amount cf compensation 
payable to the purchaser cf the property 
“would be.the consideration stated in the 
transfer deed plus 15 per cent. The amount 
by which the compensation so paid falls 
short of the amount which would have been 
payable had the property been acquired 
under the Land Acquisition Act shall be 
deemed to have been realised by the Central 
Government as a penalty from the transferee 
for being a party to a transfer with the ob- 
ject of evading tax liability and/or conceal- 
ing income. This being done, no other 
penalty would be leviable on the purchaser 
on this account. 

(5) The seller of the property who is 
also a party to the understatement of the 
consideration and undervaluation of the pro- 
perty in the sale deed and who is also sup- 


under Section 52 


posed to have received more consideration 
than is stated in the instrument of transfer 
would be dealt with separately, for instance, 
of the Income-tax Act, 
1961. The relevant part of the Act of 1972 
is inserted in the Income-tax Act, 1961 as 
Chapter XXA. 

3. The Act came into force on 15th 
November, 1972. The Taxation Laws 
(Amendment) Bill, 1971 was introduced: in 
Parliament on 12th August, 1971. The instru- 
ment of transfer was executed in favour of 
the petitioner by the seller of the property on 
3Ist May, 1972 for a stated consideration of 
Rs. 1,10,000/- of which Rs. 1.00,000/- is said 
to have been paid as earnest money and only 
Rs. 10,000/- has been paid before the Sub- 
Registrar when the deed was presented for 
registration. The deed was actually register- 
ed on 3lst January, 1973. Proceedings under 
Chapter XXA of the Income-tax Act were 
then initiated against the petitioner who chal- 
lenges in the present writ petition the vali- 
dity of the proceedings on the following 
grounds, namely:— 

(1) That Chapter XXA of the Income- 
tax Act is a taxing statute and is not a law 
for the compulsory acquisition of property. 
A taxing power of the Legislature cannot be 
used primarily or incidentally for the acqui- 
sition of property. Such acquisition would 
be unconstitutional because (a) it is not a 
law “for the purpose of imposing or levying 
any tax or penalty” within the meaning of 
Article 31 (5) (b) (i) or for the purpose of 
“giving effect to the policy of the State to- 
wards securing the principles specified in 
clause (b) or clause (c) of Article 39” within 
the meaning of the first part of Art. 31-C 
of the Constitution, and therefore (b) it con- 
travenes Article 19 (1) (f) by imposing an 
unreasonable restriction on the fundamental 
right of the petitioner-to hold property and 
Article 31 (2) inasmuch as it purports to 
authorise acquisition of property otherwise 
than for a public purpose. The Act is also 
contrary to Article 14 of the Constitution 
inasmuch as some persons may genuinely deal 
with properties for much lessthan their fair 
market value. Also all those who evade tax 
and conceal their income are similarly situat- 
ed and form one class. While all persons 
who evade tax and conceal income are dealt 
with under the rest of the Income-tax Act, 
only those persons who purport to buy im- 
moveable properties by understating the con- 
sideration are dealt with under Chap. XKA 
of the Income-tax Act. The latter are 
punished more severely inasmuch as their 
property which is a subject-matter of the 
transfer is itself acquired in addition to the 
deemed imposition of penalty while the for- 
mer are only asked to pay a monetary 
penalty for concealment of income. Again, ` 
the seller of such a property is as much a 
party to this transaction as the buyer. But 
he is dealt with less severely, for instance, 
‘under Section 52 of the Income-tax Act, 
while the buyer is dealt with more severely 
inasmuch as he loses his property altogether 
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(2) The Assistant Commissioner of 
fncome-tax could not be said to have “reason 
to believe” that the: fair market value of the 
immoveable property purchased by the peti- 
tioner on 31st May, 1972 exceeded the con- 
sideration stated in-the transfer deed by 
more than 15 per cent. of such stated con- 
sideration. He had thus no jurisdiction to 
initiate the proceedings. And (3) the Act 
of 1972 was not retrospective mm its opera- 
tion. It could not, therefore, apply to the 
transfer of the property to the petitioner in- 
asmuch as the title of the petitioner to the 
property dated back to 3lst May, 1972 even 
though the transfer deed was actually regis- 
tered after 15th November, 1972 when the 
Act came into force. i 


4 The writ petition was opposed by 
the Union of India and the Assistant Com- 
missioner of Income-tax who has initiated the 
proceedings under Chapter XXA of the In- 
come-tax Act against the petitioner. They 
point out that the relevant part of the Act 
of 1972, namely, Chapter XXA of the In- 
come-tax Act, 1961, was enacted to meet the 
widespread evil of tax evasion and black 
money. Insofar as Chapter XXA of the In- 
come-tax Act imposes a penalty on the peti- 
tioner for evasion of tax liability andjor con- 
cealment of income, it is a law enacted “for 
the purpose of imposing or levying any~ tax 
or penalty” within the meaning of Art. 31 
(5) (b) (G) of the Constitution. The provi- 
sions of Article 31 (2) of the Constitution 
would not, therefore, apply to it. The acqui- 
sition of property is an integral part of the 
scheme of the Act of 1972 which is to im- 
pose a penalty on the petitioner. The acqui- 
sition of property is either a part of the 
penalty measure or is incidental to the im- 
position of the penalty. It does not, there- 
fore, have to be for a public purpose. Alter- 
natively, the acquisition of the property is 
mecessary to punish persons who have enter- 
ed into such transactions to evade tax liabi- 
lity and to conceal their income. In this 
way, the twin evils of tax evasion and black 
money are being fought. This itself is a 
public purpose. Therefore, even if Art. 31 
(2) were to apply, the acquisition would be 
justified thereunder as being for a public 
purpose. Further, the State is directed by 
clauses (b) and (c) of Article 39 to direct its 
policy towards securing “that the ownership 
and control of the material resources of the 
community are so distributed as best to sub- 
serve the common good” and “that the opera- 
tion of the economic system does not result 
in the concentration of wealth and means of 
production to the common detriment.” The 
object of the Act of 1972 is to give effect to 
the policy of the State towards securing these 
. principles. The Act is, therefore, covered 
by the first part of Article 31-C of the Cons- 
titution. It is, therefore, immune from any 
challenge on the ground that it is inconsistent 


with or takes away or abridges any of the- 


rights conferred by Articles 14, 19 and 31. 
The Act is not discriminatory contrary to 
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Arucle 14 inasmuch as innocent persons are 
not likely to be hit by it. On the other 
hand, it deals not with the ordinary tax eva- 
ders but only with those who not only evade 
tax liability but also conceal their income by 
entering into such transactions. They thus 
constitute different classes of persons. Of 
course, the seller and the buyer could not be 
treated exactly similarly inasmuch as the 
property can be acquired only from the 
buyer but not from the seller. As for the 
jurisdiction of the Assistant Commissioner of 
Income-tax to initiate proceedings against 
petitioner in respect of the transfer 
dated 3lst May, 1972, a Valuers report 
dated 2-7-1973 was received by the Assistant 
Commissioner. It appeared from the said 
report that the fair market value of the said 
property would be Rs. 1,97,.209/-. The Assis- 
tant Commissioner thereafter recorded his — 
reasons and initiated proceedings against 
the petitioner inasmuch as he certainly had 
reason to believe that the consideration in 
the transfer deed was understated with the 
object of evading tax liability and conceal- 
ing income. Lastly, the question of retros- 
pective operation of the Act did not arise, 
The Act applies to a transaction of transfer 
of immoveable property of ‘the fair market 
value of more than Rs. 25,000/- only if the 
transfer is made by an instrument registered 
under the Indian Registration Act. The event 
which attracts the application of the Act is 
thus the registration of the transfer deed. 
This event took place after 15th November, 
1972 when the Act came into force. The Act 
was, therefore, applicable to this transfer even 
though the title of the transferee to the pro- 
perty dated back to the date of the execu- 
ul of the transfer deed, namely, 31st May, 

5. Logically, the first question to be 
decided should be whether Chapter XXA of 
the Income-tax Act, 1961 as inserted therein 
by the Act of 1972 is a “law giving effect to 
the policy of the State towards securing the 
principles specified in clause (b) or clause {c) 
of Article 39” of the Constitution. Clauses (b) 
and (c) of Article 39 are as follows:— 


“39. The State shall, in particular, direct 
its policy towards securing— 


XX XX xx 

(b) that the ownership and control of 
the material resources of the community are 
so distributed as best to subserve the com- 
mon good; 

(c) that the operation of the economic 
system does not result in the concentration 
of wealth and means of production to the 
common detriment.” 


This has to be understood in the context of 
the Constitution as a whole. According to 
the Preamble of the Constitution, the people 
of India have given to themselves the Cons- 
titution— 

“to secure to all its citizens, Justice 
social, economic and political, Liberty of 
thought, expression, belief, faith and worship; 
Equality of status and of opportunity; and 


a 
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to promote among them all Fraternity assur- 
ing the dignity of the individual and the 
unity of the Nation.” 

The words “to secure to all its citizens” the 
rights and objectives stated in the Preamble 
recall the following words of the American 
Declaration of Independence of 1776:— 


“We hold these truths to be self-evident, 
that all men are created equal, that they are 
endowed by their creator with certain in- 
alienable rights, that among these life, liberty 
and the pursuit of happiness. That to secure 
these rights governments are instituted among 
man,” 


The underlined ‘words were adopted as a 


motto by the Committee appointed by the 
President of the United States and as the 
title of their Report on Civil Rights in the 
United States (1947). But the contrast be- 


tween the American and the Indian docu- 
ments is significant. The former in 1776 in 
the land of opportunity and affluence puts 
the rights of the individual above the insti- 
tution of the. Government. But the latter in 
1950 in the land of scarcity, facing problems 
of poverty and imequality places justice, so- 
cial, economic and political, equality of 
status and opportunity along with fraternity 
assuring the dignity of the individual and 
the unity of the Nation at the forefront and 
refers only to the one cherished liberty, 
namely, liberty of mind, that is, of thought, 
expression, belief, faith and worship. Jt does 
not refer to the other rights of the indivi- 
dual such as property. The difference re- 
fiects also the change in political thought 
from individualism to socialism. The modern 
concept of Constitutional liberty is based on 
the concept of social, economic and political 
justice. In his contribution on “Constitu- 
tional Liberty and thé Concept of Justice” in 
“Nomos VI — Justice’ (1963), John Rawls 
thus lays down justice as the basis of liberty 
in the following words:— 


“One may distinguish the various kinds 
of constitutional liberty as liberty of the 
person, liberty of conscience and freedom of 
thought, political liberty, freedom of move- 
ment, and equality of opportunity. It is 
characteristic of these liberties in a constitu- 
tional democracy that they are equal liberties; 
in respect to these liberties, no person is 
characteristic of these liberties in a constitu- 
tion is the foundation of the social and poli- 
tical structure, the highest-order system of 
positive rules regulative in relation to other 
institutions, the constitutional liberties define 
and establish an initial position of equal li- 
berty for all citizens within the basic social 
system in which everyone must begin to have 
a place........ PEPEES the concept of justice 
is, therefore, the most rational ground for a 
common public understanding of the basis 
of these fundamental liberties.” 

6. The Constitution itself including 
the Preamble, the Fundamental Rights and 
the Directive Principles is the culminàtion of 
an evolution. The objectives embodied 


- general welfare 


A. I. Re 
Article 39 (b) and (c) were formulated in 
“the resolutions of the Congress in 1929, 
1931, 1945 and the objectives Resolution of 
January 22, 1947 (adopted by the Constitu- 


_ ent Assembly) and the resolution of All-India 


Congress Working Committee in 1947” as 
pointed out by Ray, J., in Kesavananda 
Bharati v. State of Kerala, (1973) 4 SCC 225 
para. 1013 = (AIR 1973 SC 1461). As Ray, 
J., observed in paragraph 1016— 


“Every citizen asserts enjoyment of fun- 
damental rights under the Constitution. It 
becomes the corresponding duty of every 
citizen to give effect to fundamental rights of 
all citizens, dignity of all citizens, by allow- 
ing the State to achieve the Directive Princi- 
ples. The duty of the State is not limited to 
the protection of individual interest but ex- 
tends to acts for the achievement of the 
in all cases where it can 
safely act.........00. Popular sovereignty means 
that the interest which prevails must be the 
interest of the mass of men. If rights are 
built upon property those who have no pro- 
perty will have no rights. That is why the 
State has to balance interest of the individual 
with the interest of the society. Industrial 
democracy is the necessary complement to 
political democracy. The State has to serve ` 
its members by organising an avenue of con- 
sumption. This can be done by socialisation 
of these elements in the common welfare 
which are integral to the well being of the 
community.” 


While the right to property was profected by 
Articles 19 (1) (f) and 31, reasonable restric- 


-tions on the said right in the interest of the 


general public were built into the right itself 
from the very inception of the Constitution. 
Further, the property righ: of the individual 
was to be balanced by the interests of the - 
society embodied in the directive principles 
of State policy enumerated in Part IV of 
the Constitution. As Article 37 expressly 
directs the State to apply the principles of 
State policy in making laws, a law enacted 
to implement one or more directive princi- 
ples of State policy is as much an effort to 
promote social interest as would be the cor- 
responding fundamental right to protect the 
interests of the individual. A harmonious 
construction of the Constitution would recon- 
cile the two. A law giving effect to a direc- 
tive principle of State policy could always be 
regarded as a reasonable restriction on the 
corresponding fundamental right. As both 
the fundamental rights and the directive prin- 
ciples of State policy are parts of the same 
Constitution, the intention of the framers of 
the Constitution must be that the laws effec- 
tuating the directive principles of Sfate policy 
would of necessity harmonise with the fun- 
damental rights. It would be rare, therefore, 
for such laws to come into conflict with the 
fundamental rights. However, in the process 
of actual interpretation, conflicts between 
such laws and the right to property arose 
which led to the First. Fourth. Seventeenth 
and finally the Twenty-fifzh Amendment of 
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the Constitution. The possibility of conflict 
between laws implementing the directive prin- 
ciples and the right to property was largely 
diminished bythe enactment of A:ts. 31-A, 


' 31-B and 31-C. These provisions introduced 


by successive amendments to the Constitu- 


_ tion to restrict the scope of judicial review 


ad 


were not based on any new principle. The 
Constitution as originally enacted also con- 
tained clauses (4), (5) and (6) of Article 31 
showing that the framers of the Constitution 
Were anxious that the protection of the in- 
dividual right of property should be subor- 
dinated to the interests of the society in en- 
suring that property is not used contrary to 
social interest. For, property has two as- 
pects. Firstly, it is in the possession of the 
individual for the purpose of consumption 
such as a house to live in and land suffi- 
cient for the needs of the family. Secondly, 
property, beyond the needs of the consump- 
tion of an individual and his family, has a 
social aspect. The excess property is used 
as a meats of production. Its possession 
gives economic power. It is the second as- 
pect of property which has to be regulated 
by laws made to give effect to the principles 
of State policy embodied in clauses (b) and 
(c) of Article 39. 

7. The first part of Article 31-C has 
been held to be constitutional by the ma- 
jority of the 13 Judges’ bench in (1973) 4 SCC 
225 = (AIR 1973 SC 1461). In construing 
its scope, an interesting situation developed. 
The minority on this particular point led by 
Sikri, C. J., anxious to show that Section 3 
of the Twenty-fifth Amendment enacting 
Article 31-C was unconstitutional, accepted 
the argument of the counsel for the petitioner 
Kesavanand Bharati that its language was 
so wide that a law made thereunder could 
abrogate all fundamental rights protected by 
Articles 14, 19 and 31. The Solicitor-Gene- 
ral arguing for the respondents, on the other 
hand, pointed out that 


“the Jaw enacted under it will operate 
on “material resources”, concentration of 


wealth” and “means of production”. The 


legislative effort would generally involve; (i) 
nationalisation of material resources of the 
community and (ii) imposition of centro] on 
the production, supply and distribution of 
the products of key industries and essential 
commodities. It, therefore, impinges on a 
particular kind of economic system only. 
(1973) 4 SCC 225 para 598 = (AIR 1973 
SC 1461). 

According to the decision of the 
majority on this point led by Ray, J., a law 
which has a reasonable nexus to the imple- 
mentation of the principles embodied in 
clauses (b) and (c) of Article 39 would be 
protected by Article 31-C against challenges 
based on Articles 14, 19 and 31. This deci- 
sion of the majority is helped by the argu- 
ment which has appealed to the minority 
that even a tenuous connection between such 
a law and clauses (b) and (c) of Article 39 
would be sufficient to enable such a law to 
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withstand challenges based on Articles 14, 
19 and 31. In view of the majority decision 
holding the first part of Article 31-C to be 
valid. the observations by the minority have 
resulted in giving support to the validity of 
laws enacted to implement the principles em- 
bodied in clauses (b) and (c) of Article 39 
tather than in opposing their validity. It is 
in the background of this authoritative inter- 
pretation of the scope of Article 31-C that 
we have to consider the validity of the Act 
of 1972 as inserted in Chapter XXA of the 
Income-tax Act, 1961. 


Article 39 (b):— 


8. The science of Economics recog- 
nises land to be a scare goods. It is a factor 
of production. It is strictly limited in quan- 
tity. It is, therefore, a part, perhaps the 
most important one, of the ‘material resour- 
ces of the community” within the meaning 
of Article 39 (b) The same remarks apply 
to constructions made on Jand. ‘The thrust 
of the Act of 1972 is to penalise certain 
kinds of transfer of immoveable property, 
namely, a part of the material resources of 
the community. The effect of action under 
the Act is to deprive the owner of such im- 
moveable property the purchase of which 
was used by him to evade tax liability and/or 
to conceal his income. If he were to be al- 
lowed to achieve this purpose, namely, to 
obtain the ownership and control of immove- 
able property by evading tax liability and 
concealing his income, it could be said that 
the result of his action would be contrary to 
the common good. The use of obtaining 
ownership and control of immoveable pro- 
perty for the purpose of tax evasion and 
concealment of income would amount to the 
use of such ownership and contro] against 
the interests of the confmunity. For, if such 
a person is not allowed to use the purchase 
of property as a means for tax evasion and 
concealment of income, the following conse- 
quences would have followed. Firstly, the 
property would be properly valued. Second- 
ly, the purchaser would have contributed to 
the common good by paying the proper 
stamp duty, the proper registration fees and 
the proper amount of income-tax and wealth- 
tax. India is a welfare State. The revenue 
derived by the State from the taxes is spent 
for the common good by the State. If ille- 
gitimate undervaluation of property 1s allow- 
ed, then two consequences adverse to the 
common good would follow. Firstly, such 
property would continue to be used as a 
means for further transfers in which consi- 
deration would be similarly understated. This 
would mean not only one person but several 
persons in succession would be able to use- 
the transfer of such property as a means of 
tax evasion and concealment of income. 
Secondly, this would result in evasion of 
payment of proper stamp duty, registration 
fees, income-tax and wealth-tax. The tax re- 
venue of the State would suffer. The tax 
evader would also be able to conceal his 
income and operate a parallel economy with 
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the use of black money. According to the 
final Report of the Direct Taxes Enquiry 
Committee (1971) transfers of immoveable 
property have been widely used as a means 
of tax evasion and concealment of income 
(paragraphs 2.6). This means that the 
ownership and control of the material re- 
sources of the community are being used 
against the interests of the society. If persons 
who indulge in such malpractices are de- 
prived of the ownership and control of im- 
moveable property so misused by them, it is 
arguable that these material resources of the 
community would be better distributed as 
best to subserve the common good. It is 
sometimes argued that acquisition uf property 
by State would mean concentration of pro- 
perty in the hands of the State. This would 
not be distribution contemplated by Art. 39 
(b). While this argument may have plausi- 
bility regarding such property as would be 
permanently owned and controlled by the 
State, it is entirely out of place in regard to 
the immoveable properties, the transfers of 
which are hit by the Act of 1972. These im- 
moveable properties are not like factories or 
large farms which could be owned and con- 
trolled by the State itself. On the other 
hand, these immoveable properties are spread 
out all over the country in the hands of 
numerous individuals. They cannot be fus- 
ed together. They will always remain se- 
parate from each other. Each of them is too 
small to be owned and controlled by the 
State. It is obvious, therefore, that these 
properties could not be owned and control- 
led by the State permanently inasmuch as 
they cannot be used and operated by the 
State as each of them is too small and scat- 
tered for State ownership and control. The 
State may, therefore, be compelled at some 
Stage or other to distribute these properties; 
various distribution techniques may then be 
adopted. They may be either sold to the 
highest bidders or they may be given to 
causes which serve social interest. In either 
case, they will be distributed to subserve the 
common good. Obtaining the best price for 
them would encourage making these proper- 
ties “white”. They would no longer be used 
as “black”, namely, to enable their transfers 
for tax evasion and concealment of income. 
Competitive sales of them may also increase 
the State revenues. Their allotment for de- 
serving social causes would also serve the 
ommon good. We are of the view, there- 
ore, that the impugned Act has a reasonable 
onnection to the implementation ot the ob- 
ject contained in Article 39 (b) of the Cons- 
titution. 

Article 39 (c):— 

9. “Acccording to Encyclopedia Ameri- 
cana 1970 Edn., Vol. 9, page 600) economic 
systems are forms of social organisation for 
producing goods and services and determin- 
ing how they will be distributed” (1973) 4 

CC 225 para 426 = (AIR 1973 SC 1461). 
emand and supply resulting in buying and 
selling of immoveable properties are, there- 
fore, an essential part of “the operation of 
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the economic system” within the meaning of 
Article 39 {c). If in a cransfer of immove- 
able property, the property is exchanged for 
money representing its fair market value, the 
seller and the purchaser will be both disclos- 
ing their incomes and paying the proper 
amount of the taxes on the incomes disclos- 
ed by the transfer. If, on the other hand, 
they are allowed to understate the considera- 
tion for transfer, they are thereby helped to 
retain in their hands more wealth than the 
would bave been able to do had they stated 
the consideration of the transfer truly in the 
instrument of transfer. For, they are there- 
by enabled to conceal their incomes and 
evade the whole or part of their tax Habili- 
ties. Money saved is money pained. Such 
transfers, therefore, lead to ill-gotten gains 
both by the buyer and the seller Making 
of such gains by them leads to concentra- 
tion of wealth in their hands. This. wealth 
being hidden from the State and the tax 
authorities can be used as black money in 
a parallel] economy which, according to the 
Wanchoo Committee Report and according 
to common knowledge, is operating in the 
country. Such concentration of illegal gains 
in the hands of such buyers and sellers thus 
leads to “concentration of wealth” within 
the meaning of Article 39 (c) which works 
“to the common detriment”. It cannot be 
doubted that accumulation of money by 
evading tax liability and concealment of in- 
come results in concentration of wealth and 
also that such black money is used to the 
common detriment. Levy of taxes and penal- 
ties always results in reducing concentration 
of wealth. We are of the view, therefore, 
that there is a reasonable nexus ¥etween the 
implementation of the objective embodied in 
Article 39 (c) and the impugned Act. 
Liberal construction of beneficial provisions 

contained in Article 39 (b) and (c) 

of the Constitution and in the 

| impugned Act :— 

10. The object of Article 39 (b) and 
(c) is to bring about an egalitarian society 
in India. The impugned Act has also a 
laudable social and economic objective. It 
would be the duty of the Courts, therefore, 
to liberally construe both these provisions so 
that their praiseworthy objects are not de-° 
feated. The nexus between Article 39 (b) 
and (c) and the impugned Act should not, 
therefore, be examined in a pettifogging man- 
ner but broadly with a view to allow the ob- 
jective to be fulfilled. It also seems to us 
that as long as the property which is the 
medium of these transactions in “black” is 
not taken away, the objective may become 
very difficult, if not impossible, to achieve. 
The analogy of the interpretation of Arti- 
cle 31-A of the Constitution would provide 
an instructive guide in interpreting Art. 39 
(b) and (c). The Supreme Court has through- 
out tried to give effect to the objects of 
Article 31-A by construing it broadly. Only 
in one decision, namely, K. K. Kochuni ~v. 
State of Madras, (1960) 3 SCR 887 = (AIR 
1960 SC 1080), the scope of Article 31-A was 
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held to be narrow and confined to land re- 
forms in the sense of reform of land tenures. 
But as pointed out in Ranjit Singh v. State 
of Punjab, (1965) 1 SCR 82 = (AIR 1965 
SC 632), there was no reason to cenfine the 
scope of Article 31-A narrowly. Agrarian re- 
form was soon recognised as being broader 
than land reform. The question then arose 
whether forests would be included in the 
word “estates” used in Article 31-A. After 
holding in the negative in Balmadies Planta- 
tions Ltd. v. State of Tamil Nadu, (1972) 2 
SCC 133 = (AIR 1972 SC 2240), the 
Supreme Court again reverted to the view in 
Ranjit Singh’s case and held that forests 
would also be included in agrarian reforms 
in Kanan Devan Hills Produce v. State of 
Kerala, (1972) 2 SCC 218 = (AIR 1972 SC 
2301). The culmination of this progressively 
broad interpretation of Article 31-A may 
now be found in the recent decision of the 
Supreme Court in State of Kerala v. Gwalior 
Rayon Silk Mfg. (Wvg) Co. Ltd., AIR 1973 
SC 2734, particularly the judgment by 
Krishna Iyer, J., at pages 2746 to 2751. It 
is hoped that the construction of Article 39 
(b) and (c) would also be liberal enough to 
achieve the purposes of the legislation enact- 
ed to fulfil the objects embodied in Art. 39 
(b) and (c). At any rate, in the present 
case, we have followed this mode of liberal 
construction. 


iL. We find, therefore, that the im- 
pugned Act is placed beyond constitutional 
challenge based on alleged contraventions of 
Articles 14, 19 and 31 inasmuch as it has 
been enacted to implement the principles em- 
bodied in Article 39 (b) and (c). 


12. Assuming, however, that the im- 
pugned Act is not protected by the first part 
of Article 31-C, the next question is whether 
the impugned Act is law enacted “for the 
purpose of imposing or levying any tax or 
penalty” within the meaning of Article 31 
(5) (b) (i) and, therefore, immune from the 
application of Article 31 (2). It is common 
ground between the parties that the main ob- 
ject of the Act is to impose a penalty on 
the purchaser of immoveable property by a 
transfer in which true consideration for the 
transfer is not stated. The provisions of the 
Act dealing with the imposition of penalty 
are, therefore, squarely covered by Art. 31 
(5) (b) Gi) of the Constitution. It is, bow- 
ever, rightly argued by Shri G. C Sharma, 
learned counsel for the petitioner that the 
acquisition of property of the buyer cannot 
be said to be the imposition of either a tax 
or a penalty. That part of the impugned 
Act is not, therefore, covered by Art. 31 (5) 
(b) G). Shri Sharma argues that the provi- 
sions relating to acquisition of property are 
not either an integral part of or incidental 
to the provisions relating to imposition of 

enalty. They are not, therefore, covered by 
Article 31 (5) (b) (i). These provisions are, 
therefore, not immune from the application 
of Article 31 (2). Learned counsel then con- 
tends that the acquisition of property is not 
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for any public purpose.” He distinguishes be- 
tween the duty of the State to penalise a tax 
evader and a public purpose for acquisition 
of property. According to him, even if it Is 
assumed that the acquisition of property is 
made to punish the tax evader, such punish- 
ment cannot amount to a public purpose. 
13. As we see it, the impugned Act 
is divisible into two parts, namely. one re- 
lating to the imposition of penalty and the 
other relating to the acquisition of property. 
Theoretically, Legislature could have chosen 
to deal with the buyer in the same way as 
it deals with the seller. It could have impos- 
ed only a monetary penalty on the buyer 
instead of acquiring the property of the 
buyer. It cannot be said, therefore, that the 
acquisition of the property of the buyer 
could not be avoided in imposing penalty on 
him. The acquisition of property is, there- 
fore, not either comprised in the taxing or 
penalty part of the Act nor is it necessarily 
incidental to it. It is not, therefore, capable 
of being covered by Article 31 (5) (b) (i) of 
the Constitution. This does not mean, how- 
ever, that the acquisition is not for a public 
purpose, within the meaning of Art. 31 (2). 


Public Purpose :— 


14. The last words of the Fifth 
Seen of the U. S. Constitution stat- 
e ~~ 

“Nor shall private property be taken for 
public use without just compensaticn.’ 


There were two ways of interpreting the ex- 
pression “public use”. It could either mean 
the physical use of the particular property 
by the State after its acquisition or it could 
mean that the property was acquired general- 
ly for a public purpose or a public object or 
in the interests of the public though the par- 
ticular property may not be actually used by 
the State. In course of time, the 
former concept which was narrower yielded 
place to the latter which was wider. This de- 
velopment through case Jaw in the United 
States is referred to in the following authori- 
ee books on the American Constitutional 
awi— 

(1) Profesor Willis (Constitutional Law 
of United States, 1936 Edn., pages 817-818) 
asks the question “What is a public use?” 
and answers it as follows:— 

“On this question there have been two 
view-points. One may be called the older 
view-point and the other the mewer view- 
point. According to the older view point, 
in order to have a public use, there must be 
a use by the  public...... According to the 
newer view-point, there is a public use if 
the thing taken is useful to the public. This 
makes public use for Eminent Domain prac- 
tically synonymous with public purpose for 
taxation and somewhat like social interest 
for Police Power.” 

(2) Cooley (Constitutional Limitations, 
Vol. TI, pages 1139-40) expressed the same 
view as follows:— 

“Iwo different theories are presented by 
the judicial attempts to describe the subjects 


82 Delhi [Prs. 14-17] Mahavir Metal Works v. Union of India (Deshpande J.) © 


to which the expression (public use) would 
apply. One theory of ‘public use’ limits the 
application to ‘employment’ — ‘occupation’. 
The more liberal and more flexible meaning 
makes it synonymous with ‘public advantage’, 
‘public benefit’. ......... As might be expected 
the more limited application of the principle 
appears in the earlier cases and the more 
liberal application has been rendered neces- 
sary by complex conditions dre to recent de- 
velopments of civilization.” 


(3) Corpus Juris, Vol. 20, Art. 30 at 
pages 552-553 concludes the discussion as 
follows:— 


“No general definition of what degree 
of public good will meet the constitutional 
requirements for a ‘public use’, can be fram- 
ed, as it is in every case a question of pub- 
lic policy.” 

15. Public policy is essentially for the 
State fo propound. For, the State acting 
through the democratic Government repre- 
sents the public. The Legislazure by making 
laws expresses the public policy. Such policy 
changes to meet “the felt necessities of the 
times”. To ensure more flexibility, therefore, 
our Constitution in Article 31 (2) used the 
expression “public purpose” in preference to 
the expression “public use” occurring in the 
U. S. Constitution. In the first important 
decision in which the expression “public pur- 
pose” was considered by the Supreme Court, 
namely, State of Bihar v. Kameshwar Singh, 
1952 SCR 889 = (AIR 1952 SC 252), the 
question was whether the abolition of the 
Zamindaries or landed estates by the Bihar 
Land Reforms Act, 1950 and the acquisition 
of the Zamindari lands by the State could be 
said to be for a “public purpose”. On this 
question, there was no difference among the 
different learned Judges. They all agreed on 
giving a wide progressive and liberal inter- 
pretation to the expression “public purpose”. 
At page 996 of the report, Das, J., observed 
as follows:— 


A IN whatever furthers the general 
interests of the community as opposed to the 
particular interest of the individual must be 
regarded as a public purpose. With the on- 
ward march of civilization our notions as to 
the scope of the general interest of the com- 
munity are fast changing and widening with 
the result that our old and narrower notions 
as to the sanctity of the private interest of 
the individual can no longer stem the for- 
ward flowing tide of time and must neces- 
sarily give way to the broader nections of 
the general interests of the community.” 

At page 997, the learned Judge observes:— 


Eea a fresh outlook which places 
the general interest of the community above 
the interest of the individual pervades our 
Constitution..........0 What were regarded 
only yesterday, so as to say, as fantastic 
formulae have now been accepted as direc- 
tive principles of State policy prominently 
set out in Part JV of the Constitution.” 


A. LR 


The learned Judge then refers specifically to 
the contents of Articles 38 and 39 and relies 
on them for the following conclusion:— 


“The words “public purposes” used in 

Article 23 (2) indicate fhat the Constitution 
uses those words in a very large sense. In 
the never-ending race the law must keep pace 
with the realities of the social and political 
evolution of the country as reflected in the 
Constitution. If, therefore, the State is to 
give effect to these avowed purposes of oup 
Constitution (referred -to in Articles 38 and 
39) we must regard as a public purpose all 
that will be calculated io promote the wel- 
fare of the people as envisaged in these direc- 
tive principles of State policy whatever elsa 
that expression may mean.” 
Mahajan, J., also referred to Article 39 of 
the Constitution in considering the question 
whether the acquisition was for a public pur- 
pose and observed at pege 941:— 

“The legislature is the best judge of 
What is good for the community, by whose 
suffrage it comes into existence and it is not 
possible for this Court to say that there was 
no public purpose behind the acquisition con- 
templated by the impugned statute.” 

16. Whatever, therefore, is consider- 
ed by the Legislature acting to give effect to 
the policy of Art. 39 (b) and (c) to be in the 
public interest and for the public good must 
be regarded as being for a public purpose, 
The word “purpose” merely denotes the ob- 
jective sought to be achieved by the -State. 
It is not to be narrowly construed as any 
particular use of any paricuiar property. The 
question, therefore, whether the acquisition 
of property under the impugned Act is for a 
public purpose is clearly related to the ques- 
tion whether the impugned Act implements 
the objectives embodied in clauses (b) and 
(c) of Article 39. As it does so, the acqui- 
sition must be regarded for a public purpose. 
No reasonable person can suggest that the 
unearthing of black money and penalising tax 
evasion is not in the public interest or for 
a public good. It follcws, therefore, that a 
statute which seeks to achieve these objects 
is made for a public purpose. The enforce- 
ment of the statute involves acquisition of 
immoveable property which also must be 
regarded as..being for a public purpose with- 
in the meaning of Article 31 (2). 


17. Even when : the acquisition is 
made by the State for benefiting a small sec- 
tion of the public, it has been held to be 
for a public purpose. (State of Bombay v. 
R. S. Nanji, 1956 SCR 18 = (AIR 1956 SC 
294); Babu Barkya Thakur v. State of Bome- 
bay, 1961-1 SCR 128 = (AIR 1960 SC 1203); 
Smt. Somavanti v. State of “Punjab, 1963-2 
SCR 774 = (AIR 1963 SC 151) and Arnold 
Rodricks v. State of Maharashtra, 1966-3 
SCR 885 = (AIR 1966 SC 1788). The di- 
chotomy sought to be drawn by Shri. Sharma 
between a public use and a public purpose 
can at best be described as a distinction with- 
out a difference. In Scmavanti’s case, (1963) 
2 SCR 774 = (AIR 1963 SC 151), such a 


` 
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distinction was sought to be drawn between 
the need of the State which is a public pur- 
pose and the actual purpose for which the 
land needed was to be used which was said 
to be not a public purpose. The distinction 
was disapproved by the Supreme Court at 
ages 797 and 798 of the report in the fol- 
lowing words:— 

“There is no justification for making 

such a dichotomy. By making it, not only 
will the language of the section be strained 
but the purpose of the law will be stultified. 
The expression must be regarded as one 
whole and the declaration held to be with 
respect to both the elements of the expres- 
SION... ..asseeees „There can be no “need” in 
the abstract. It must be a need for a pub- 
lic purpose.” 
In State of Bombay v. Bhanji Munji, (1955) 
1 SCR 777 = (AIR 1955 SC 41), the requi- 
Sitioning of premises for housing a person 
having no housing accommodation was up- 
held on the ground that this was a public 
purpose. The Supreme Court observed at 
page 783 of the report as follows:— 


“A race of proprietors in the shape of 
rapacious landlords who thrived on the misery 
of those who could find no decent roof over 
their heads sprang into being......... Milder 
efforts to cope with the evil proved ineffec- 
tive. It was necessary, therefore, for Gov- 
emment to take more drastic steps and in 
doing so they acted for the public weal. 
There was consequently a clear public pur- 
pose and an undoubted public benefit.” 

18. The evils of black money and tax 
evasion have also been tackled by various 
general provisions such as Income-tax Act 
for the last many years. The particular. field 
of investing black money and evading dis- 
closure of income and taxes by buying large 
properties after disclosing in the sale deeds 
only a small part of the consideration threa- 
tens to undermine the very basis of an egali- 
tarian society. The Legislature, therefore, 
thought it fit to use a more drastic remedy 
to curb this evil by acquiring the properties 
themselves. The object of the legislation is 
public good and, therefore, the acquisition 
was for a public purpose. 


19. In 1952 SCR 889 = (AIR 1952 
SC 252), also the public purpose appeared 
only in the object of the legislation, namely, 
reduction of economic inequality and concen- 
tration of wealth in the hands of a few per- 
sons. But the Bihar Land Reforms Act, 
1950 was silent.as to how the zamindari 
lands acquired by the Sfate were to be used. 
It was said that a Land Commission was 
constituted by the Government to recommend 
as to how these lands were to be used. But 
quite irrespective of that consideration, the 
acquisition was held to be for a public pur- 
pose. The reason was that the object of the 
acquisition was the good of the public. This 
made it for a public purpose. The use of 
the lands as may be recommended by the 
Land Commission was irrelevant in determin- 
ing the public purpose of the acquisition. In 
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the present case also, it is the object to un- 
earth black money, prevent tax evasion and 
penalise persons who indulge in these mal- 
practices which is the object of the legisla- 
tion and is, therefore, the public purpose for 
the acquisition of properties. The ultimate 
use to which these lands will be put by the 
State is not an element to be considered in 
deciding presently whether the acquisition is 
for a public purpose. This distinction brings 
out forcefully that it is the purpose of the 
acquisition which is relevant and is not the 
use fo which the property may be put by 
the State. We find, therefore, that the ac- 
quisition of the property under the impugned 
Act is for a public purpose. 

Article 19 (1) (N:— 

20. After the MTwenty-fifth Amend- 
ment of the Constitution, clause (2-B) of 
Article 31 says:— 

“Nothing in sub-clause (f) of clause (1) 
of Article 19 shall affect any such law as is 
Teferred to in clause (2).” 


As we have held above that firstly the im- 
pugned Act is beyond challenge based on 
Articles 14, 19 and 31 and secondly that it 
is also valid under Article 31 (2), the ques- 
tion of considering whether it imposes an 
unreasonable restriction on the right to hold 
property under Article 19 (1) (f does not 
arise. We find so. 

Article 14:— 


21. ‘It is first argued that every pur- 
chase of property, the market value of which 
exceeds the stated consideration by more 
than 15 per cent. cannot in fact be said to 
be made with the object of evading tax liabi- 
lity or concealing income. At times a pur- 
chaser may be lucky to get a good bargain. 
It is, therefore, said that Section 269-C (2) 
of the Income-tax Act treats innocent pur- 
chasers in the same way as it treats those 
purchasers who have deliberately shown a 
lesser consideration in the sale deed than was 
actually paid with a view to conceal income 
and evade taxes. For the sake of argument, 
it may be conceded that a seller may be 
foolish and a buyer may be clever and a 
buyer may genuinely acquire a property for 
the stated consideration though the market 
value of the property is more than 15 per 
cent. of such stated consideration. In such a 
case, it could not be said that the object of 
the transaction was either to conceal income 
or evade taxes. For, the whole of the actual 
consideration has been stated in the sale 
deed. It is equally true, however, that it is 
impossible to know in which case a buyer 
has genuinely secured such an advantage 
over the seller and in which case the seller 
and the buyer have colluded by understating 
the actual consideration which passed for 
the transfer. It must also be recognised that 
human nature being what it is, a seller would 
always try to sell his property for a price 
which is on a par or if possible above the 
market value of the property and would not 
agree to sell it too much below the market 
value. The Legislature has to proceed on 
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the basis of humar nature and common 
sense. As it was impossible to exclude cases 
of genuine purchases of a high value pro- 
perty for a low price, the Legislature had 
no option but to establish a uniform rule. 
In other words, absence of uniformity itself 
might help defeat the measure. This is why 
presumptions were raised by clauses (a) and 
(b) of sub-section (2) of Section 269-C of 
the Act, namely:— 


(a) That if the fair market value ex- 
ceeds the apparent consideration by more 
than 15 per cent., this shall be a conclusive 
proof that the consideration for such trans- 
fer as agreed between the parties has not 
been truly stated in the instrument of trans- 
fer and (b) where the apparent consideration 
is less than the market value of the property, 
it shall be presumed unless the contrary is 
proved that the consideration for such trans- 
fer as agreed to between the parties has not 
been truly stated with the object of evading 
taxes and/or concealing income. 

Though the words “conclusive proof” are 
used in Sec. 269-C (2) (a), a reading of the 
above provisions together does not show that 
the parties to the transaction are precluded 
from showing that the consideration for the 
transfer was truly stated in the instrument 
of transfer. This idea is made very clear by 
Section 269-E (3). During the enquiry that 
is to be held by the Assistant Commissioner 
the transferor and/or the transfereé or any 
other person interested may show that the 
provisions of clause (a) of sub-section (2) of 
Section 269-C do not apply to the case con- 
cerned. The presumptions under both cls. (a) 
and (b) of sub-section (2) of Section 269-C 
are, therefore, rebuttable. The raising of 2 
rebuttable presumption is justified when the 


fair market value of the property is found 


to exceed the consideration for the transfer 
stated in the instrument of transfer. In 
Somavanti’s case, referred to above, one of 
the questions considered was whether a de- 
claration by the Government that the acqui- 
sition was for a public purpose which was 
deemed to be “conclusive evidence that the 
land is needed for a public purpose” under 
Section 6 (3) of the Land Acquisition Act, 
1897, conflicted with the requirement of 
Article 31 (2) of the Constitution that the 
acquisition must in fact be for a public pur- 
pose. The Supreme Court pointed out vari- 
ous other provisions of statute in which 
such presumptions have been raised and con- 
cluded at page 794 of the report that the 
presumption raised under Section 6 (3) did 
not yiolate any provision of the Constitution. 
It may be added that similar presumptions 
drawn under Section 178-A of the Sea Cus- 
toms Act, 1878 and Section 5 (3) of the Pre- 
vention of Corruption Act before its amend- 
ment in 1964 were held to be constitutional 
and valid by the Supreme Court. 


22. If some mnocent persons are 
treated in the same way as persons who have 
deliberately understated the consideration in 
the sale deed with a view to conceal income 


tween others. 


and evade taxes, then this was inevitable to 
achieve the main purpose of catching the 
guilty persons. Such inevitable treatment of 
a small number of innocent persons in the 
same way as the overwhelmingly large num- 
ber of guilty persons would not amount to 
treating unequals as equals contrary to Arti- 
cle 14 of the Constitution. In Balaji v. 
Income-tax Officer, (1962) 2 SCR 983 at - 
pp. 991-992 = (AIR 1962 SC 123), Sec. 16 
(3) (a) ü) and (ii) of the Income-tax Act, 
1922 required that in computing the total 
income of an individual there shall be in- 
cluded so much of the income of a wife op 
a minor child of such individual as arises 
from the membership of the wife in a firm 
of which the husband is the partner and 
from the admission of the minor to‘ the bene- 
fits of a partnership of which such an indi- 
vidual is a partner. This provision was chal- 
lenged as being ‘contrary to Articles 14 and 
19 (1) (© of the Constitution. At page 991, 
it was ergued that there might be genuine 
partnerships between an individual and his 
wife and, therefore, there is no reasonable 
relation between the classification and the 
object scught to be achieved at any rate to 
the extent of those genuine cases. This con» 
tention was rejected by the Supreme Court 
in the following words:— 


“But there is no classification between 
genuine and non-genuine cases: the classifi- 
cation is between cases of partnership be- 
tween husband, wife and/or minor children, 
whether genuine or not, and partnerships be- 
In demarcating a group, the 
net was vast a little wider, but it was neces- 
sary, as any further sub-classification as 
genuine and non-genuine partnerships might 
defeat the purpose of the Act.” 

Similarly, in the present case, if a presump- 


. tion were not to be drawn when a transac- 


tion is genuine and is to be drawn when it is 
not genuine, the impugned Act would be un- 
workable. For, it is impossible to find out, 
a priori, as to which is a genuine case and 
which is a non-genuine case. The presump- 
tion is, therefore, raised in every case. This 
is reasonable because justice requires that a 
person’ who acquires property for a consi- 
deration less than the market value of the 
property should be required to displace the 
presumption. If the pens is a genuine 
one, he shouid be able to rebut the presump- 
tion. There is neither any discrimination 
contrary to Article 14 nor any unreasonable 
restriction on the right of property con 

to Article 19 (1) (f) in this legislative provi- 
sion. 


23. It was then argued that even 
among the non-genuine transactions, the 


_ equals were treated unequally. This argu- 


ment was illustrated by the following chart 
submitted by Shri Sharma for the petitioner. 
It was argued that the purchasers in transac- 
tions A, B and C were similarly situated be- 
cause the amount of black money considera- 
tion paid by each of them in each transac» 
tion was Rs. 30,000/-. ‘But the extent of 
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penalties imposed on them differ widely. 
Similarly, the actual loss suffered by the 
buyer and the actual gain made by the seller 


= $ also differ widely. Again it was said that 
D . 3 2 2| the Act treated equals as unequals and was, 
EI = ce ¢ 2 ¢ therefore, discriminatory. This chart, in 
Bo © & §&]| our view, is unrealistic. It would be against 
< rl human nature and common-sense that for 
5 three properties of which the fair market 
5 value was different from each other, the 
a . 292 oo amount of black money consideration paid 
on © 2S g B| by the buyer would be the same particularly 
Ee of = «| when even the actual consideration paid by 
BA the buyer. for the three properties was differ- 
< ent. Ordinarily, the amount of the hidden 
EU, black money consideration would proportion- 
PE sg p a | ately rise with the magnitude of the transac- 
EE b >. 3 28| tion. For instance, in a transaction of im- 
3 gS “o ‘2 %1| moveable property with a.fair market value 
sean © » | of Rs. 2,40,000/- the black money part of 
A° the concealed consideration would be much 
more than Rs. 30,000/- if if a transaction of 
“oe an immoveable property of which the fair 
SR e 2e 2 market value is Rs. 1,75,000/- the black 
AaS r ¢ Š © &| money consideration is Rs. 30,000/- only. 
EEE m 2 2 Q| Vice versa, if the black money consideration 
oS in a transfer of immoveable property of the 
< fair market value of Rs. 2,40,000/- is only 
me Rs. 30,000/- then in a transfer of immove- 
e.g < o o o| able property of a market value of Rupees 
8 SY . R Š 8 1,75,000/- ,the black money consideration 
as ae © Ë a & S| would be less than Rs. 30,000/-. In actual 
BETA a oF n practice, therefore, it would be found that 
= the larger the proportion of black money 
= 3 consideration in a transaction the greater 
< 309g would be the deemed penalty propor- 
m ae a8 2 o o tionately and similarly the compensation paid 
Bans a . & & | on the stated consideration would bear a 
Bone m g cf | similar proportion to the actual sale price. 
gene =~ .> n| This is how it should be. The larger the 
proportion of the disclosed consideration in 
ý an instrument of transfer the lesser would be 
ae . the proportion of the penalty and larger 
S34 S 2| would be the proportion of compensation 
aaa v g = @& Z| which the purchaser would get. The chart 
te a B £ | submitted by the petitioner is thus vitiated 
5 "~ e mi | byan unreal and purely theoretical assump- 
` tion that the amount of black money consi- 
a : deration could be the, same even though the 
pO H 5 o o ; disclosed considerations and the fair market 
REFES: M _8 8 S values of the properties were widely different. 
x 5 Ww 1 = z 
= Bei o “gg 24. Reliance was then placed on 
a aed a of Khunnathat Thathunni Moopil Nair v. State 
a of Kerala, (1961) 3 SCR 77 = (AIR 1961 SC 
552), for the proposition that lack of classi- 
“) ard 2 e o| fication among transactions in which the 
ER . 83 8 Z| amount of black money involved was the 
3 g9 o j S & g-| same created inequality of treatment among 
nE wa & & | the purchasers, The said decision has no 
BET application to the present case. It rested on 
Zoe the reason that the difference in quality and 
productive capacity of the land which could 
S Q §$]° be known were not taken into account in 
gx 3 - 2 S&S Q| imposing a uniform rate of basic tax on 
ae a & S 83| such widely different pieces of land, The de- 
ga a a cision was distinguished later by the majo- 
š rity of the Supreme Court in Twyford Tea 
< A Ol Co. Ltd. v. State of Kerala, (1970) 3 SCR 


383 = (AIR 1970 SC 1133); Hidayatullah, 
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C. J., speaking for the majority observed at 
Pp. 389-90 as follows:— 


“It may also be conceded that the uni- 
form tax falls more heavily on some planta- 
tions than on others because the profits are 
widely discrepant. But does that involve a 
discrimination? If the answer be in the 
affirmative hardly any tax direct or indirect 
would escape the same censure for taxes 
touch purses of different lengths and the very 
uniformity of the tax and its equal treat- 
ment would become its undoing. The rich 
and the poor pay the same taxes irrespective 
of their incomes in many instances such as 
the sales-tax and the profession tax etc.” 
Reference was also made to Karimbil Kun- 
. bikoman v. State of Kerala, (1962) Supp 1 
SCR 829 = (AIR 1962 SC 723) in which 
the progressive cuts made from compensation 
payable to larger landlords were held to be 
discriminatory. But under the impugned 
Act, larger the amount of concealment 
of consideration the. larger will be 
the deemed penalty. The larger the 
deception, the larger the penalty. 
There is thus no discrimination. Similarly, 
the larger the disclosed ccnsideration the 
larger will be the compensation. This is also 
no discrimination. 

25. It was then said that the sellers 


and the purchasers were treated differently. 


inasmuch as the purchaser Icst the property 
itself while the seller could be dealt with 
only under the general Income-tax Act and 
be made subject to a monetary penalty only. 
This difference between the -reatment is in- 
evitable. It is only the buyer who has the 
property which can be acquired. The seller 
does not have the property and it cannot be 
acquired from him. It is then asked as to 
why the property should be acquired by the 
impugned Act at all from the buyer and why 
it should not be left with the buver. The 
answer is that if there are two alternatives 
open to the Legislature in dealing with the 
buyers, it is primarily a question of public 
policy which is to be determined by the 
Legislature. Secondly, many reasons are ap- 
parent why the Legislature did not treat the 
buyers in the same way as the sellers are 
treated, namely:— 


(a) It is extremely difficalt, almost im- 
. possible, to determine what was the real con- 
sideration for a transfer when the stated con- 
sideration is shown to be below the fair 
market value of the property. It is only 
an approximation to say thet the: real con- 
sideration must have been equivalent to the 
fair market value. 
the fair market value itself involves some in- 
telligent guess work. It would also, there- 
fore, be a matter of some guess work to 
find out how much income was concealed 
by the buyer and how much ‘ax liability was 
evaded by him in a particular transaction. It 
was, therefore, more satisfactory to say that 
the extent of the deemed penalty would be 
the same as the extent of the difference be- 
tween the fair market value and the stated 


But the cetermination of. 
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consideration. It would not be equally satis- 
factory to determine the amount of money 
of the concealed’ consideration and to impose 
monetary penalty for the concealment of such 
income, 


(b) By taking the buyer at his own word, 
the Legislature has achieved a master-stroke 
of policy. It has shown its perfect bona 
fides in enabling the income-tax autharities to 
acquire the buyer’s property precisely for the 
consideration which he says he has paid for 
the transfer plus 15 per cent. which he would 
have got if the property had been acquired 
under the Land Acquisition Act. The Legis- 
lature is, therefore, acting on the buyer’s own 
admission and the buyer would find it diffi- 
ov to show that. his own admission was 

e. 


(c) The Legislature also wanted to deter 
the occurrence of such malpractices in the 
future. The deterrent effect is heightened 
by the provisions for acquisition of properties 
used for such malpractices. Imposition of 
monetary penalties, for concealment of income 
were provided for in the past before the Act 
of 1972 was enacted. These provisions did not 
deter some persons from taking recourse to 
buying immovable properties for understated 
consideration. The Legislature was,. therefore, 
justified in using a more drastic method in 
the hope that this would at least deter the 
people from indulging in such foul play. 

__ (d) The transactions hit by the Act con- 
sist of two distinct parts. On the one hand, 
a disclosed consideration has been paid the 
value of which would be equal to the value 
of part of a property. On the other hand, 
undisclosed consideration is presumed to have 
been paid for the rest of the property. The 
first par: of the transaction is legitimate. To 
that extent, that part of the property cannot 
be forfeited by way of a penalty by a law 
which could be justified as being one under 
Art. 31 (5) (b) G). No penalty could be im- 
posed on the legitimate part of the transac- 
tion. This part of the bargain had, therefore, 
to be treated as legitimate. Therefore, in 
this respect, the method of dealing with the 
buyer was to acquire this part of the pro- 
perty for full compensation plus 15 per cent. _ 
solatium putting the acquisition on the same 
level as an acquisition under the Land Acqui- 
sition Act. The rest of the transaction was 


“illegitimate and the rest of the property could 


be forfeited by way of a penalty and this part 
of the law was justified under Art. 31 (5) (b) 
(i). It would be extremely difficult and often 
impossible to separate physically the immove- 
able property which is the subject-matter of 
such a transfer into two parts leaving one 
part to the buyer and forfeiting the other 
part by way of a penalty. The only alterna- 
tive, therefore, was for the State to take the 
whole property but to deal with the two 
parts differently, namely, pay compensdtion 
for the first part and take away the second 
part by way of a penalty. 


. (e) The Wanchoo Committee Report has 
observed that the recovery of taxes is also 
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. found to be difficult and tax arrears hcve been 
mounting. If the buyer was to be dealt with 


like the seller, then again, the remedy of the. 


income-tax authorities would have been only 
to recover a monetary penalty from the buyer. 
Much of this recovery, like other taxes, 
would have fallen into arrears. But the 
acquisition of a property and the deemed 
penalty extending to the rest of the property 
ensure that no part of the penalty remains in 
arrears. The Act thus not only discourages 
such transactions but also ensures the 
recovery of the penalty. 

(f) The acquisition of the property in- 
stead of being merely an imposition of a 
monetary penalty also becomes necessary be- 
cause the immoveable property has this pecu- 
liar quality of serving as a medium or a con- 
duit pipe to facilitate concealment of income 
and evasion of taxes. People do not mind 
paying black money consideration though it 
is not stated in the sale deed because they 
get the full value for the consideration paid 
by them in the shape of the immoveable pro- 
perty. The intention of the Act is to take 
away this facility for being used for conceal- 
ment of income and evasion of taxes. Indeed, 
this is the most distinctive feature of the 
Act. If the Act were not to provide for the 
acquisition of property, there was no need 
to enact it at all. The Act must, therefore, 
stand or fall with this feature of it. 

26. The different treatment of buyers 
and sellers does not thus constitute any dis- 
crimination. The transactions hit by the im- 
pugned Act are sui generis. This is why this 
novel mothod of dealing with this novel pro- 
blem had to be invented by the Legislature. 
The impugned Act has been enacted to pen- 
alise the tax evaders and to deter them from 
indulging in such malpractices. If, therefore, 
the provisions of the impugned Act operate 


harshly towards the tax evaders, it is they _ 


alone who are to be blamed. The action taken 
by the British Parliament against tax evaders 
was justified in Lord Heward Do Waldan v. 
Inland Revenue Commrs., (1942) 1 KB 389 
at p. 397 by Lord Greene, M. R. in the 
following quotable words :— 

“The section is a penal one, and its con- 
sequences, whatever they may be, are intend- 
ed to be an effective deterrent which will put 
a stop to practices which the legislature con- 
siders to be against the public interest. For 
years a battle of manoeuvre has been waged 
between the legislature and those who are 
minded to throw the burden of taxation off 
their own shoulders on to those of their 
fellow subjects. In that battle the legislature 
has often been worsted by the skil!, deter- 
mination and resourcefulness of its opponents 
of whom the present appellant has not been 
the least successful. It would not shock us in 
the least to find that the legislature has deter- 
mined fo put an end to the struggle by im- 
posing the severest of penalties. Jt scarcely 
lies in the mouth of the taxpayer who plays 
with fire to complain of burnt fingers.” 

27. The next question is whether the 
impugned Act applies to the transaction which 
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was executed before the Act came into force 
but registered thereafter. The key provision 
of the Act in this respect is the definition 
of the “instrument of transfer” in Sec- 
tion 269-A (f) meaning the instrument of trans- 
fer registered under the Registration Act, 
1908. It would follow that an instrument of 
transfer not so registered would not be 
covered by the definition. Then follows the 
definition of “transfer” in Section 269-A (h) 
which simply means the transfer of any 
immoveable property by sale or exchange, 
namely, under the Transfer of Property Act. 
Under Section 54 of the Transfer of Property 
Act, a transfer of immoveable property of 
the value of Rs. 100/- and above can be made 
only by a registered instrument. It would 
follow, therefore, that any transfer, to attract 
the provisions of the impugned Act, would 
have to be registered under the Registration 
Act. Till then, the provisions of the impugn- 
ed Act would not apply to it. Shri Sharma 
contended that the title of the transferee dated 
back to the date of the execution of the sale 
deed in view of Section 47 of the Registra- 
tion Act and, therefore, the transfer in the 
present case should be regarded as having 
fore into effect before the Act came into 
orce. 


28. There are various purposes for 
which the nature of a transfer may be con- 
sidered. If the purpose were to know from 
what date the right of the transferee would 
be effective, Section 47 of the Registration, 
Act would be relevant. But in the present 
case, all that is necessary is to know when’ 
the property was transferred. For that pur-| 
pose, Section 54 is alone relevant. There-, 
under, transfer of immoveable property is 
not effected till it is registered. It is only 
when there is a conflict between two buyers| 
and the priority between the two is to be 
decided that Section 47 of the Registration!’ 
Act may be invoked. In the present case, 
the conflict is between the State and the peti- 
toner and the only question for decision is 
as to which is the transfer on which the im- 
pugned Act can fasten. There can be no 
doubt that the transfer is the one which is. 
effected by an instrument registered under! 
the Registration Act. This transfer came into’ 
being only when the instrument was regis-| 
tered and when it was registered the Act had 
already come into force. As observed in 
Ram Saran Lall v. Mst. Domini Kuer, (1962) 
2 SCR 474 at 479 = (AIR 1961 SC 1747) 

“the object of this section (Section 47 
of the Registration Act) is to decide which 
of two or more registered instruments in res- 
pect of the same property is to have effect 
It has nothing to do with the com- 
pletion of the registration and therefore noth- 
ing to do with the completion of a sale.” 


se Their Lordships also observed at page 478 
t 





“Section 47 of the Registration Act does 
not, however, say when a sale would be deem- 
ed to be complete.” Their Lordships refer- 
red to Section 54 of the Transfer of Property 
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Act at page 477 and observed that the sale of 
an immoveable property of the value of more 
an rupees hundred could be made only bya 
registered instrument and held that there 
would be no sale unless and until the instru- 
ment is registered. It is well known that an 
unregistered instrument is not sufficient to 
pass the title in the immoveable property. 
For these reasons, the transfer under the 
impugned Act must be taken to be effected 
only when the instrument of transfer was re- 
gistered. Since this was done after the Act 
came into force, the provisions of the Act ap- 
plied to the present transfer. 


29. The last question is whether the 
Competent Authority had “reason to believe” 
within the meaning of Section 269-C of the 
Act that immovyeable property of a fair 
market value exceeding Rs. 25,000/- has been 
transferred with the object of evading tax 
liability and/or concealing income. The Com- 
petent Authority asked a Valuer to find out 
the fair market value of the property which 
was the subject-matter of the transfer in the 
present case. According to that valuation, 
the fair market value was Rs. 1,97,209/-. As 
the consideration stated in the transfer deed 
was only Rs. 1,10,000/-, the Competent 
Authority had reason to believe that the fair 
market value of the property transferred was 
more than the stated consideration. On thi 
data, the presumptions under Section 269-C 
(2) arose that the consideration agreed to be- 
tween the parties had not been truly stated 
and that this was done with a view to evade 
tax liability and conceal income. It cannot 
be said, therefore, on the strength of this 
data that the Competent Authority had no 
reason to believe that the transaction attract- 
ed the provisions of the Act. The proceedings 
initiated were, therefore, with jurisdiction. 
The petitioner has also stated that he had got 
the property valued before he bought it. 
Obviously this valuation is not accepted by 
the respondents who got it valued’ indepen- 
dently. There is a lot of difference between 
the two valuations. In the counter-affidavit 
the respondents have also stated that even 
the Jetting value in the Sadar Bazar area 
Where the property is situated is Re. 1/- per 
square foot. The area of the property is 
substantial. The Competent Authority will be 
better fitted to decide the valuation of the 
property as a question of fact. If it finds that 
the fair market value of the property does 
not exceed the considration stated in the sale 
deed by more than 15 per cent. it will drop 
the preceedings. It is only if it finds that the 
fair market value exceeds the consideration 
Stated in the deed by more than 15 per cent. 
that the proceedings would continue. Even 
thereafter the approval of the Commissioner 
would be necessary for the final acquisition 
of the property. Then there are all the usual 
remedies of appeal to the Income-tax Appel- 
late Tribunal and reference to the High Court 
open to the petitioner. It is not possible, 

erefore, to decide the question of valuation 
än this writ petition as the versions of the 









A. I. R. 


parties as to valuation are divergent and a 
disputed question of fact which cannot be 
decided without oral evidence arises as to the 
valuation. The forum provided by the Act 
and not this Court acting under Art. 226 of 
the Constitution is best fitted to deal with 
this disputed question of fact. 

30. No other contentions were ad- 
vanced. The writ petition is, therefore, dis- 
missed with costs. 

SUPPLEMENT ORDER 

31. This order supplements the main 
order passed by us today dismissing the 
writ petition filed by the petitioner against 
the respondents, The writ petition challeng- 
ed the validity of Chapter XX-A of the In- 
come-tax Act, 1961, as inserted therein by 
the Taxation Laws (Amendment) Act, 1972 
for the first time and raised the following 
Important questions of first impression, 
namely:— 


(1) Whether Chapter XX-A of the In- 
‘come-tax Act, 1961 as inserted therein by 
the Taxation Laws (Amendment) Act, 1972 
is wholly or partly a law enacted “for the 
-purpose of imposing or levying any tax or 
penalty” within the meaning of Art. 31 (5) 
(b) (i) and/or is it a “law giving effect to the 
policy of the State towards securing the prin- 
ciples specified in clause (b) or clause (c) of - 
Art. 39” within the meaning of the first part 
of Art. 31-C of the Constitution? 

(2) If not, is it wholly or partly uncon- 
stitutional as being an unreasonable restric- 
tion on the fundamental right to hold property 
under Art. 19 (1) () or as authorising the 
State to acquire property otherwise than for 
a public purpose thus contravening Art. 31 (2) ~ 
of the Constitution or as discriminating be- 
tween similarly situated persons who evade 


` tax liability and conceal income contrary to 


Art. 14 of the Constitution? 

32. Both these questions” were fully 
argued and decided against the petitioner. In 
doing sa, we had to consider the true meaning 
of clauses (b) and (c) of Art. 39 of the Con- 
stitution in the background of their context 
and history. The meaning of the provisions 
contained in clauses (b) and (c) of Art. 39 
has not been the subject of judicial decisions 
til now. Before the 13 Judges’ Bench in 
(1973) 4 SCC 225 = (AIR 1973 SC 1461) 
the question was whether the first part of 
Art. 31-C was constitutional. -The considera- 
tion of this question was somewhat different 
from the consideration of the precise scope 
and meaning of the words used in clauses (b) 
and (c) of Art. 39. At any rate, the meaning 
of clauses (b) and (c) did not fall to be con- 
sidered in Kesavananda Bharati’s case in the 
beckground of any particular facts inasmuch 
as the question of the validity of the statufe 
challenged therein was left to be determined 
later by the Constitution Bench. No judicial 
decision. much less that of the Supreme Court 
was, therefore, available to us in construing 
the meaning of clauses (b) and (c) of Art. 39. . 
Since the enactment of Art. 31-C, the first 
part of which has been held to be constitu- 
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tional by the Supreme Court, it has become 
very important to know the scope and mean- 
ing of clauses (b) and (c) of Art. 39 inasmuch 
as any statute which can be shown to have 
been enacted to fulfil the objectives contained 
in clauses (b) and (c) of Art. 39 would be 
immune from challenge based on Arts. 14, 
19 and 31. The provisions of clauses (b) and 
(c) of Art. 39 are, therefore, bound to be 
considered on numerous occasions in future 
in view of the enactment of Art. 31-C. 


33. The Taxation Laws (Amendment) 
Act, 1972 inserting Chapter XX-A in the In- 
come-tax Act, 1961 is also a unique enactment. 
For the first time, it introduces a legislative 
measure which combines imposition of penal- 
ty with acquisition of property of a tax 
evader. The method of concealing income 
and evading taxes by buying immoveable pro- 
perties by understating the consideration for 
the purchase has been used on a large scale 
in our country and has become a major 
threat to its economy. The Report of the 
Direct Taxes Enquiry Committee, 1971 
(Wanchoo Committee) has pointed out that 
though the problem of evasion of tax liabi- 
lity and concealment of income has been 
tackled by the Legislature for a long time 
from 1936 onwards, the drastic method of 
acquiring the property of the tax evader has 
been resorted to for the first time in this 
legislation which implements the Interim Re- 
port of the Wanchoo Committee submitted 
in December, 1970. Thousands of such tran- 
sactions all over the country would be cover- 
ed by the new enactment. Large financial 
stakes of the buyers of such immoveable 
properties would be involved and the validity 
and the scope of the new enactment are ex- 
pected to be canvassed in numerous cases in 
the near future. If the mew enactment is 
held not to be covered by the first part of 
Art. 31-C, then its validity would have to be 
justified by reference to Art. 31 (5) (b) © 
and/or to Arts. 14, 19 and 31. 


34. For the above reasons, we are of 
e view that the questions decided by us in 
this case involve substantial questions of law 
as to the interpretation of the Constitution 
within the meaning of Art. 132 (1) and that 
they also involve substantial questions of law 
of general importance which, in our opinion, 
need to be decided by the Supreme Court 
within the meaning of the amended Art. 133 
(1) of the Constitution. A certificate of fit- 
ness for appeal to the Supreme Court may, 
therefore, be issued to the petitioner in the 
above terms. 
3 This order is passed on the oral 
application made by Shri G. C. Sharma, 
learned counsel for the petitioner and on 
hearing him and Shri R. H. Dhebar for the 
respondents. 






Petition dismissed, leave to 
appeal granted. 
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AIR 1974 DELHI 89 (V 61 C 16) 
V. S. DESHPANDE, J. 


__ Dhani Ram and another. Appellants v. 
Mohd. Usman and others, Respondents. 


Second Appeal No. 172 of 1969 Dj/- 
1-3-1973, from decree of K. J. N. Verma, 
Addl, Dist, Judge, Delhi, D/-26-7-1969. 

Index Note (A). Limitation Act 
(1908), Ss. 5 and 17 (1) (b) — Sufficient 
cause — Ignorance about pendency of 
appeal — Delay in bringing legal repre- 
sentative on record — Justification by 
way of fraud (by non-applicant) under 
S. 17 (1) (b) absent — Ignorance can- 
not constitute a sufficient cause. 


Brief Note: (A) A person complying 
with S. 17 (1) (b) would be well within 
the original period of limitation which 
would not begin to run till he discovers 
the fraud or mistake of the opposite 
party. The ‘sufficient cause’ under S. 5 
must be different from ‘the knowledge 
of the right or title on which a suit or 
application is founded’ within the mean- 
ing of S. 17 (1) (b). Otherwise a person 
who cannot comply with S 17 (1) b) 
would be entitled to obtain the benefit 
of S, 5 for serving the same purpose, _ 

(Paras 7, 8) 

B. P. Maheshwari with Suresh Sethi, 
for Appellants: Bakshi Gurcharan Singh, 
for Respondents. 

JUDGMENT:-—A question of first im- 
pression regarding the construction of 8.5 
of the Limitation Act arises in this ap- 
peal on the following facts, 


2. The suit of the respondent 
No, 1 landlord for arrears of rent against 
his tenant Banarsi Das was decreed by 
Sub-Judge, First Class, Delhi. During 
the pendency of the first appeal filed by 
Banarsi Das, the said Banarsi Das died 
on 15-7-1968. One of his legal represen- 
tatives, namely, his son Shri Ram, made 
an application on 23-11-1968 for being 
brought on record as the legal repre- 
sentative of the deceased. This applica- 
tion was deliberately vague. It did not 
even mention the date of the death of 
Banarsi Das. As it was filed beyond the 
prescribed period of limitation, no action 
could be taken om it. On 7-12-1968 
another application was made by two 
other legal representatives, namely, Shri 
Dhani Ram and Smt, Shanti Devi, for 
being brought on record in place of the 
deceased Banarsi Das under Order XXII, 
Rule 3 read with Rule 11, Civil Pro- 
cedure Code, An application under Sec- 
tion 5 of the Limitation Act was also 
made for extension of ‘the prescribed 
period of limitation for setting aside the 
abatement of the appeal. The only rea- 
son given for the delay in making the 
application was that the applicants had 
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no knowledge about the pendency of the 
appeal and that they came to know of 
it only a day before the application was 
filed. The application was dismissed by 
the first appellate Court on the ground 
that the applicants knew about the death 
of Banarsi Das when he died, and there- 
fore, there was no sufficient cause for ex~ 
tending the prescribed. period of limita- 
tion under Section 5 of the Limitation 
Act. He, therefore, held that the ap- 
peal had abated and as the abatement 
was not being set aside, the decree of the 
trial Court stood. The appeal was also 
dismissed as having abated. l 


3. In this second appeal, the main 
ground on which. the first appellate judg- 
ment is attacked is that on evidence ad= 
duced before the first appellate Court it 
should have been held that the applicants- 
legal representatives Dhani Ram and 
Shanti Devi did not know about the pen= 
dency of the appeal and this was a suffi- 
cient cause why their application for 
setting aside the abatement of the ap- 
peal was delayed within the meaning of 
Section 5 of the Limitation Act. 
Respondent No, 1 has filed cross-objec- 
tions only for costs, Assuming that 
Dhani Ram and Shanti Devi did not 
know about the pendency of the appeal 
which had been filed by the ' deceased 
Banarsi Das and that they came to know 
of it after the appeal had abated and 
only a day before the application for the 
setting aside of the abatement was made 
by Dhani Ram and Shanti Devi, the ques- 
tion is whether this constitutes “Suffi- 
cient cause for not preferring the appli- 
cation’” within the meaning of Section 5 
of the Limitation Act, 


4. The scheme of the relevant 
sections in Parts II and ITI of the Limi= 
tation Act which respectively deal with 
limitation of suits, appeals and applica- 
tions. and computation of period of limix 
tation may be described as follows: Ac- 
cording to Section 9. once the time, i.e., 
the period of limitation prescribed by the 
Act begins to run, no subsequent disabi- 
lity or inability to institute a suit or 
make an application can stop the run~ 
ning of time. 
fins to run. certain causes may prevent 
the starting of the running of the period 
of limitation itself. Such causes are lega’ 
disability (Sections 6 to 8), death of the 
person entitled to sue or make an appli- 
cation before the right to sue or apply 
accrued to him and the time that is to 
elapse till there is a legal representative 
of the deceased person capable of insti- 
tuting the suit or making the application 
(Section 16) and the effect of fraud or 
mistake (Section 17). 


5. The relevant part of Section 17 
reads as follows: 


The 


But before the time be- 
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"17. Effect of fraud or mistake.. 
(1) Where, in the case of any suit or aps 
plication for which a period of limitation 
is prescribed by this Act,— 


x x x x x x 
(b) the knowledge of the right or title 
on which a suit or application is found- 
ed is concealed by the fraud of any such 
person as aforesaid: 


x O X x x x x 

the period of limitation shall not begin 

to run until the plaintiff or applicant has 

discovered -the fraud...... or could, 

ie reasonable diligence, have dicovere 
1 ; e 


This specifically deals with the case of a 
person from whom knowledge of right or 
title on which a suit or application is 
founded is concealed by the fraud of the 
defendant-respondent or his agent. The 
theory underlying Section 17 (1) (b) is 
that every person is presumed to know 
his own legal rights and title to property, 
ete. If he does not take care to know 
of them, the time for filing a suit or ap-« 
plication based on such a right or title 
is not prevented from running against 
him. The only exception to thisrule is— 
when such a person is prevented from 
knowing about such a right or title by 
the fraud of the opposite party. 


6. The provisions of Section $ 
may be contrasted with Section 17 (1) ©) 
While the period of limitation itself does 
mot begin to run if Section 17 (1) (b) aps 
plies, Section 5 applies only after the 
period of limitation has run out. Sece 
tion 5 is, therefore, based on the assump< 
tion that cause which would have pre= 
vented the starting of the running of the 
period of limitation under Section 17 (1) 
(b). namely, the ignorance of the appli- 
cant brought about by the fraud of the 
non-applicant, is absent în a case to 
which Section 5 applies. If the cause 
embodied in Section 17 (1) (b) itself ex< 
ists, then the period of limitation itself 
would not begin to run and the person 
prevented from knowing about his right 
by the fraud or mistake of the opposite 
party would not be required to make any 
application under Section 5 at all.. The 
question of extension of the period of 
limitation which has already expired 
would not then arise. A person comply= 
ing with the requirements of Section 17 
(1) (b) would be well within the original 
period of limitation which would not be- 
gin to run till he discovers the fraud or 
mistake of the opposite party. The appli« 
cation by Dhani Ram and Shanti Devi. 
was not one based on Section 17 (1) (b). 


7. The question which, therefore, 
arises is whether in the absence of the. 
justification afforded by Section 17 (1) (b). 
Dhani Ram and Shanti Devi can plead 
ignorance of their right or title on whi 
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their application is founded. The title 
of Dhani Ram and Shant Devi to the ten- 
ancy could have arisen only when Banarsl 
Das died and Dhani Ram and Shanti Devi 
could claim to inherit his tenancy. Simi~ 
Jarly. their right to be brought on record 
as legal. representatives in place of 
Banari Das arose when the latter died. 
Both the title and the right were admit- 
tedly known to Dhani Ram and Shanti 
Devi. They however say that they did 
not know if the first appeal was pending 
against the decision of the trial Court in 
the suit which had been filed by the land- 
Jord against Banarsi Das. The right to 
file an appeal includes the right to conti- 
nue the appeal. If Banarsi Das had the 
right to file the appeal. his legal repre- 
sentatives had the right to continue if, 
The right to continue the appeal was also, 
therefore, a part of the right or title on 
which the application for being brought 
on record as the legal representative of 
the deceased was to be founded. Dhani 
Ram and Shanti Devi were, therefore, 
presumed to know all about their right 


_land title except in so far as they could 


be prevented from knowing about them 
by the fraud of the Respondent No 1 
landlord. As no such fraud is alleged, 
even if it is assumed that Dhani Ram and 
Shanti Devi were ignorant about their 
right and title to be brought on record 
as the legal representatives of Banarsl 
Das in the first appeal, they have to thank 
themselves for such ignorance. 


8. The “sufficient cause” contem- 
plated by Section 5 must be different 
from the “knowledge of the right or title 
on which a suit or application is found- 
ed” within the meaning of Section 17 
(1) (b). Otherwise, a person who cannot 
comply with the requirements of Sec- 
tion 17 (1) (b) would be entitled to obtain 
the benefit of Section 5 for serving the 
same purpose. It could not be the inten 
tion of the Legislature to nullify the pro- 
visions of Section 17 (1) (b) by enacting 
Section 5. On the other hand, the scope 
of these two provisions has to be under- 
stood as being distinct from each other, 
Therefore “Sufficient cause” under Sec- 
tion 5 would exclude the knowledge of 
the right or title to make the applica~ 
tion. Such knowledge includes the know~ 
ledge of the pendency of the appeal. 
Even if, therefore, it is assumed that 
Dhani Ram and Shanti Devi did not know 
about the pendency of the appeal, this 
was not a sufficient cause for not prefer- 
ring the application within the prescribed 
period of limitation within the meaning 
of Section 5 of the Limitation Act. in 
view of this finding, it is not necessary 
to consider whether, in fact, Dhani Ram 
and Shanti Devi did not know about the 
pendency of the appeal. The decision of 
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the first appellate Court is, therefore 
affirmed, though on different grounds. 


9, The costs of the first appeal 
were in the discretion of the first appel- 
late Court, The main reason why the ap~ 
peal failed was abatement. It did not 
fail on merits. Costs were not, there- 
fore, allowed by the first appellate Court. 
I see no reason to interfere with this dis- 
cretion. The cross-objections are, there- 
fore, dismissed. 


10. The costs of this appeal are 
also left to be borne by the parties as 
incurred, 

Ordered accordingly, 





AIR 1974 DELHI 91 (V 61 C 17) 
P. N. KHANNA, J. 
_ Messrs, Lakhpat Rai Sampat Rai Sadh, 
Appellant v Dhanpat Rai Goel and an= 
other, Respondents, f 

F.A.O. No. 83-D of 1965, D/-22-2-1973, 
against order of P. Narayana. Asst. Re- 
gistrar of Trade Marks. New Delhi. D/- 
19-1-1968. 

Index Note (A): Trade and Merchan- 
dise Marks Act, 1958, S. 56 (2) — Subse- 
quently registered trade mark deceptively 
similar to the former — Can rectification 
of Register be refused ? 

Brief Note’—(A) When the later trade 
mark is deceptively similar or identical 
to an already registered trade mark, re- 
gistration of the later becomes wrongful 
in view of the provisions of Sections 11 
and 12 of this Act, Therefore, such 
wrongful registration has to be rectified 
by suitable alteration of the later trade 
mark or its cancellation. Refusal to do 
so cannot be justified. 

(Paras 8 and 11) 

Pictorial device of ‘Bamboo Grove’ 
is a distinctive and not descriptive de- 
vice, Such similarity in motif cannot be 
brushed aside in determining whether 
later trade mark is identical or decep- 
tively similar to the former. (1962) 
R. P. C. 82, Rel. on. (X-Ref:— Ss. 15, 
12 of Trade and Merchandise Marks Act, 
11958). (Para 5) 


Anoop Singh, for Appellant; N. K. 
Anand for Respondents. 


JUDGMENT;—This° appeal under 
Section 109 of the Trade and Merchan- 
dise Marks Act. 1958 (hereinafter called 
the “Act’’) is directed against the order 
of the Assistant Registrar for Trade 
Marks, New Delhi, by which he dismiss- 
ed the application of Messrs, Lakhpat Rai 
Sampat Rai Sadh (hereinafter called the 
“anpellants’”) under Section 56 (2) of the 
Act for rectification of the Register in 
respect of entry relating to the registered 
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trade mark No, 186774 in Cl. 5, register- 
ed in respect of “‘Banslochen”, an Ayur- 
vedic medicine, in the name of Dhanpat 
Rai Goal (herein called the “respon- 
dent’”’),. Rectification was sought either 
by expunging the entry relating to the 
registered trade mark No. 186774 regis- 
tered as of September 5, 1958. or by 
varying it by deleting’ tha device of 
“bamboo grove” and word ‘“Banslochan” 
appearing in the mark. 


2. According to the zacts, as*found 
by the Assistant Registrar of Trade 
Marks and about which there is no dis- 
pute, the appellants claim to have been 
manufacturing and selling for more than 
75 years an Ayurvedic tonic for health 
named “Banslochan” prepared from the 
extract of a particular kind of bamboo. 
They are the proprietors of registered 
Trade Mark'No, 148579 in class 5 in res- 
pect of ‘“Banslochan” consisting of a 
pictorial device of a jungle or grove of 
bamboos with the words “Bans Ka Jun- 
gle’ and “Asal Banslochan”, The picto- 
rial device of a bamboo grove, claimed 
to be an artistic display of bamboos, was 
adopted by them in 1945. Since then 
they have been continuously and exten- 
Sively using the said trade mark in res~ 
pect of their goods. The value of their 
“Banslochan”, sold under the said trade 
mark, amounted to several lakhs of 
rupees every year and they had been 
spending on its publicity cver Rs. 10,000 
a year. They have been recognised as 
the oldest and most reliable manufac< 
turers of “Banslochan”. They sell these 
goods in tin containers with the labels 
bearing their aforesaid trade mark which 
has acquired high reputation in the mar- 
ket. The appellants do not claim exclu- 
Sive right over the use of the word 
“Banslochan”, being the name of the 
goods itself or over the device of a bam- 
boo, which is descriptive of the goods. 
Their trade mark was registered subject 
to the disclaimer that it shail give no right 


to the exclusive use of the device of a. 


bamboo. 


3. The Assistant Registrar observed 
that from visual aspect, the device of 
bamboos forms the most prominent fea- 
ture of the. appellants’ trade mark, The 
first impression formed in a purchaser's 
mind, according to him, would in all 
probability, be that of a jungle of bam- 
boos, The words “Bans ka Jungle” in 
Hindi script, printed In small type under 
the said device, according to him, formed 
the real feature of a trade mark value 
of this mark, He was of the opinion, 
that some at least of the consumers might 
be referring to the appellants’ goods by 
the name, “Bans ka Jungle Banslochan’ š 
The respondents started selling “Banslo~ 
chan” packed in tin containers with a 
label displaying the impugned trade 
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mark consisting of the pictorial device tc 
a bamboo grove more or less similar 
that of the appellants”. with a monogram 
consisting of letters “BBC”, placed at the 
foot and covering a small part of the 
Said device, 


å. It has been argued by Mr. N.K. 
Anand, learned counsel for the respon- 
dent, which argument was also adopted 
by the Assistant Registrar, that “Bans« 
lochan” being an extract prepared from 
bamboos, the cluster or the grove of 
bamboos is merely descriptive of the 
goods and has no distinctive character, 
The customers in general would be aware 
of this and would, therefore. not attach 
much trade mark significance to the de- 
vice of bamboos, They may either look 
to the proprietor's name or to some 
other words or feature by which the trade 
mark can be remembered, ‘On the other 
hand, the display of monogram “BBC” 
in the respondents’ trade mark, said Mr. 
Anand, is so prominent that it attracts 
the attention of the customers. This 
monogram, it was claimed, distinguishes 
the respondents’ mark from that of the 
appellants. The respondens’ trade mark, 
it was urged. was not likely. under the 
circumstances, to be mistaken for the ap» 
pellant’s trade mark in the normal course 
of trade. 


„. 5 To me the arguments of Mr. 
Anand end the reasoning adopted by the 
Assistant Registrar do not appear to be 
convincing. The question involved is 
whether the device of a “bamboo grove” 
or “Bans ka Jungle” is descriptive or dis< 
tinctive. If merely the former, it has no 
trade mark value but if the latter. if 
cannot be ignored, Merely because Bans- 
lochan” is an extract prepared from spe~ 
cial type of bamboos does not mean that 
a peculiar design in which the bamboos 
may be displayed, would also be descrip- 
tive. _Eamboo, per se may be descrip~ 
tive, but not so the design in which if 
may be depicted. The argument that the 
‘bamboo grove’ appearing in the appel- 
lant’s trade mark is nothing but a photo-~ 
praphic view of a cluster of bamboos 
without any originality or idea or design 
cannot be accepted. Bamboo can be dis 
played în a variety of manners. It may 
be ane bamboo stick or a bundle of bama 
boo sticks placed either horizontally or 
vertically against a wall or some other 
object or depicted in any other way. The 
manner in which the kamboos can be ag- 
gregated or arranged can be distinctive. 
Bamboos shown growing in a wild grove 
certainly convey a distinguishing idea. 
*Banslochan” may be said to be an 
extract prepared from bamboos buf 
it is not prepared from a ‘grove’, 
the idea of which igs conveyed 
by the appellants’ trade mark, and 
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which must be said to be distinctive, 
The pictorial device of ‘bamboo grove’ 
or ‘Bans Ka Jungle’ in the appellant's 
trade mark, therefore, cannot be brush- 
ed aside merely by saying that it is des- 
criptive of the goods sold under its ban- 
ner, which it is not. The device of the 
bamboo grove is capable of m g an 
impression on the minds of the customers, 
who, as observed by the Assistant Regis- 
trar himself, are likely to order the ap- 
pellant’s goods by the distinctive name of 
“Bans Ka Jungle Banslochan”. 


6. The trade mark of the respon- 
dent also gives an equal prominence to 
the pictorial device of a bamboo grove. 
The question, therefore, arises whether 
the monogram “BBC” prominently dis- 
played at the foot of the said grove, is 
capable of wiping out the impression of 
the bamboo grove itself. which is con- 
veyed to the mind of the potential cus- 
tomer. The answer, appears to me, to 
be clearly in the negative. The mono- 
gram “BBC” in the respondents’ trade 
mark, does not obliterate the bamboo 
grove displayed prominently above it. 


7. In order to determine, whether 
the impugned mark is likely to deceive or 
cause confusion, the two marks have not 
to be compared placed side by side, The 
unwary customer is guided only by his 
general recollection of what he observes. 
Having seen the appellant's trade mark, 
which admittedly gives him the impres- 
sion of a bamboo grove. he is likely to 
be led away by the more or less simi- 
larity of the ‘bamboo grove’ in the res- 
pondent’s trade mark, on account of his 
recollection of the general impression 
formed earlier, into thinking that it is 
the same as that of the appellants, The 
customer, therefore, is likely to be de- 
ceived into thinking that the trade mark 
before him which may be of the respon- 
dent, is the same as that of the appel- 
lants of which he is carrying just a 
general impression. This would cause 
the confusion, which the Act aims to 
avoid. 


8. Under Section 11 of the Act a 
mark. which inter alia, by its use would 
be likely to deceive or cause confusion. 
cannot be registered as a trade mark 
Under Section 12 (1) of the Act no trade 
mark can be registered in respect of any 
goods. which is identical with or decep- 
tively similar to a trade mark which is 
already registered in the name of a differ- 
ent proprietor in respect of the same 
goods. Both Sections 11 and 12 (1), there- 
fore, provide a bar to the registration of 
the respondenit’s trade mark. 


9. The above conclusion appears 
to me to be so obvious and unavoidable, 
that it does not require looking into the 
many decided cases cited by Mr. Anoop 
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Singh, the learned counsel for the appel- 
lanis, to support it. But the facts in the 
case of Orange Grove Fruit Drinks Limit- 
ed, (1962) R.P.C. 83, are so strike 
ingly on all fours with the facts in the 
instant case, that I cannot help but 
noticing it. In the Orange Grove case, 
the words “Orange Grove” were accepted 
for registration in respect of orange cor~ 
dials, as being distinctive, (Also see 
Harry Reynolds v. Laffaaty's Ltd, (1958) 
R.P.C. 387 and the “Pomril” case (1901) 
iè RP.C. 181). 


10. Mr, Anand contended that the 
device of a bamboo has been disclaimed 
by the appellants. The registration of 
their trade mark was specifically made 
subject to the disclaimer, that it shall 
five no right to the exclusive use of the 
device of a bamboo. It was contended 
that under Section 28 (2) of the Act. the 
exclusive Tight to the useof a trade mark 
given under sub-section (1) was subject 
to the limitations to which the registra= 
tion was subject. The appellants, there- 
fore. it was urged, could not raise objec- 
tion to the said device being adopted by 
anyone else. The argument overlooks 
the real nature of the disclaimer. The 
device of a may have been dis« 
claimed: but not the device of a grove, 
A special representation in the shape of 
grove, may be of bamboo. cannot. there- 
fore, be said to have been disclaimed. 
This device has peculiarities of its own, 
which give it distinctiveness, It has come 
to be associated in the minds of the pub- 
lic and the trade, through long user, with 
the appellants’ goods. The disclaimer, 
subject to which the appellant’s mark 
was registered therefore, would not stand 
in their way of seeking protection for 
their device of a ‘bamboo grove’. The 
proviso to Section 17, under which a dis- 
claimer is added, as was observed by the 
Supreme Court in Registrar of Trade 
Marks v. Ashok Chandra Rakhit Lid, 
ATR 1955 SC 558, preserves intact any 
right, which the proprietor may other- 
wise have under any other law herein re- 
luting to the mark or any part thereof. 


11. T have. therefore, not been 
able to see any justification for dismiss- 
ing the appellant's application for rectifi- 
cation, The impugned trade mark be- 
longing to the respondent was registered 
without sufficient cause and has wrongly 
remained on the register. I, therefore, 
accept the appeal, set aside the order of 
the Assistant Registrar of Trade Marks 
and allow the appellant's application for 
rectification under Section 56 (2) of the 
Act. In the result, the entry in the re- 
gister relating to the registered trade 
mark No. 186774 shall be varied by de=- 
leting the device of ‘bamboo grove’ ap- 
pe:ring in that mark. The respondent 
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shall also pay the appellant’s costs of this 
appeal, Counsel fee Rs. 20). 
Appeal allowed, 


error 
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V. S. DESHPANDE, J. 
~ Jagdish Chander (decd) and others, 
Appellants v, Brahm Dutt, Respondent. 

8.A.O. No. 112 of 1971 D/-13-2-1973, 
against order of G. C., Jain. Rent Control 
Tribunal, Delhi, D/~12-1-1971. 

Index Note :— (A) Houses & Rents — 
Delhi Rent Control Act, S. 14 (1)}—Sta- 
tutory tenant — Protection against evic- 
tion is Only personal. : 

Brief Note:— (A) Hence legal repre=« 
sentatives of deceased stazutory tenant 
are not entitled to anv protection. AIR 
1965 SC 414 & AIB 1972 SC 2526. Follow~ 
ed. (Paras 4,5) 

R. L. Aggarwal with M. Vachar, for Ap~ 
pellants; S. P. Mahajan, fcr Respondent, 


JUDGMENT:—This second appeal was- 


originally filed by the tenant Jagdish 
Chander against the order of the Rent 
Control Tribunal dated 12-1-1971. The 
Tribunal found that the terancy was ter- 
minated by a notice to quit and the sub=- 
sequent acceptance of rent from the ten- 
ant by the landlord did not amount toa 
waiver of the said notice in view of the 
decision of the Supreme Court in Ganga 
Dutt Murarka v. Kartika Chandra Das, 
AIR 1961 SC 1067. It. further held that the 
landlord was entitled to the possession of 
the premises from the tenant because he 
needed them bona fide for his own occu- 
pation as a residence within the meaning 
of clause (e) of the proviso to sub-sec- 
tion (1) of Section -14 of the Delhi Rent 
Control Act, 1958 (hereinafter called the 
Act). I agree with both these findings. 


2. During the pendency of the 
appeal, the tenant died. Cm an applica- 
- tion made by the legal representatives of 
the tenant, the Deputy Registrar directed 
their names to be substituted in place of 
the deceased appellant. This order was 
passed by the Deputy Registrar without 
notice tc the respondent and was ex- 
pressly made “subject to all just excep- 
tions”. The respondent thereupon made 
an application that the appeal has 
become infructuous on the death of the 
tenant and is liable to be dismissed, 


3. The deceased terant was only 
a statutory tenant inasmuch as the ten- 
ancy had been validly determined by the 
landlord by a notice to quit. According 
to the Supreme Court decision in Anand 
Niwas (Pvt.) Ltd. v. Anandji Kalyanji 
Pedhi, (1964) 4 SCR 892 at pp. 908-909= 
(AIR 1965 SC 414). 
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“A person remaining in occupation 
of the premises let to him after the deter 
mination of or expiry of the period of 
the tenancy is commonly, though in law 
not accurately, called a “statutory ten= 
ant’. Such a person is not a tenant af 
all; he has no estate or “interest in the 
premises occupied by him. He has merely 
the protection of the statute in that he 
cannot be turned out so long as he pays 
that standard rent and permitted in- 
creases, if any, and performs the other 
conditions of the tenancy. His right to 
remain in possession after the determina- 
tion of the contractual tenancy is perso« 
nal: it is not capable of being transfer- 
red or assigned and devolves on his 
death only in the manner provided by. 
the statutes,” 


4, Under the Delhi Rent Control! 
Act, 1958, a person against whom an order 
for eviction is passed ceases to be a ten- 
ant, The deceased was, therefore, only 
entitled to the protection of the Act in 
his personal capacity alone. He could 
not pass this protection to his assignees 
or legal representatives, The legal re- 
presentatives of the deceased aré not 
therefore, entitled to the protection of 
Section 14 of the Act, 


5. The decision in Anand Niwas 
case (1964) 4 SCR 892 = (ATR 1965 SC 
414) was followed by the Supreme Court 
again in J, C. Chatterjee v, Shri Kishan 
Tandon, AIR 1972 SC 2526. In that case, 
the second appeal had been filed by the 
landlord and the tenant died during the 
pendency of the said appeal. The legal 
representatives were brought on record. 
In paragraph 11, the Supreme Court ob- 
served that they were entitled to make 
any defence appropriate to their charac- 
ter as legal representatives. Inasmu 
as the tenancy was not inherited by them 
and since they could not even inherit the 
Statutory protection enjoyed by the de~- 
ceased, they could not resist the claim of 
the landlord for possession except on a 
ground which may be peculiar to them~< 
selves. In the present case, the legal re- 
presentatives of the deceased appellant 

ave nct urged any ground peculiar to 
themselves, According to the Supreme 
Court decision cited above, they are not 
entitled to the protection of S.14 of the 
Delhi Rent Control Act. 1958. It follows, 
therefor2 that the landlord is entitled to 
evict them under Cl. (e) of the proviso to 
sub-section (1) of S. 14 inasmuch as 
the legal representatives cannot make am 
defence against the said claim of the 
landlord. In fact, the landlord can simply 
evict them on the sole ground that the 
tenancy of the deceased having been ter- 
minated, they have no right to resist the 
claim of the landlord for possession. 
However, as the original claim of the 
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landlord against the deceased tenant was 
made under clause (e) of the proviso to 
sub-section (1) of Section 14 and in view 
of the death of the tanant which is 
already a calamity befalling the legal 
representatives, I pass the following order 
in this appeal:— 

The appeal is dismissed but the land- 
lord-respondent shall not evict the legal 
representatives of the deceased tenant 
for a period of six months from today. 
The costs of the appeal shall be borne 
by the parties as incurred. 

Appeal dismissed, 
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AVADH BEHARI, J. 

Inderpal Singh Hassanwalia, Petitioner 
v. Messrs. Bir Tibetan Woollen Mills and 
others, Respondents, 

Suit No. 36-A of 1971 and IA 
N.o 106 of 1971, D/-24-1-1973. 

Index Note (A): Arbitration Act 
(1940), S. 34 — Application under, for 
stay — Is not an application in reference 
under S. 31 (4). 

Brief Note (A): An application under 
S. 34 for stay of suit cannot be consider~ 
ed as an application in reference under 
S. 31 (4) in view of AIR 1970 Sc 189. 
Hence S. 34 application filed in the Court 
of Subordinate Judge, Delhi, cannot ope- 
Tate as a bar to filing of S. 20 applica- 
tion in the High Court. AIR 1953 Punj 
129 held no longer good law in view of 
AIR 1970 SC 189. (Para 11) 

Index Note (B): Civil P.C. (1908), 
S. 10 — Stay of suit — Section cannot 
apply where one of the two proceedings 
is not a suit. 

Brief Note (B)?- Hence application 
under 5, 20 of the Arbitration Act can- 
not be stayed in exercise of powers under 
S. 10, Civil P. C.. pending disposal of suit 
filed on the basis of agreement to refer 
the disputes to arbitration, (Paras 12, 13) 


M. L. Oberoi, for Petitioner; Ravin< 
der Nath, for Respondents. 


ORDER: This is an application under 
Section 20 of the Arbitration Act. The 
material facts as stated in the application 
are these, 


2. The petitioner is the sole pro- 
prietor of Wool World (India). The res 
pondents 1 and 2 entered into an agree- 
ment dated 10th of March, 1969 with the 
petitioner. By this agreement the peti- 
tioner, was appointed the sole selling 
agent of blankets and other woollen tex- 
tiles produced by respondent No, 1 for a 
period of five years. Copy of this agree- 
ment is set out as Annexure ‘A’ to the 
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petition. According to the terms of this 
agreement the mills agreed to produce 
various kinds of blankets, tweeds. yarn 
and other textiles excluding mufflers as 
per instructions and requirements of the 
petitioner. The minimum production of 
the mills was to be of the order of Rs. 15 
lakhs. A commission of 5 per cent was 
to be paid to the petitioner over the dif- 
ference between the actual value of the 
produced material and the agreed mini- 
mum value of Rs.15 lakhs. It is not 
necessary to reproduce here other terms 
of the agreement as these are not mate- 
rial for the decision of this application. 

3. The petitioner has alleged that 
Tespondents 1 and 2 did not perform their 
part of the contract. The petitioner has 
alleged a number of breaches of the con- 
tract by the respondents. It is said that 
respondents 3 and 4 have failed to deli- 
ver and supply the processed and the 
finished products to the petitioner. The 
petitioner needed woollen blankets for 
sale at Kulu Mela but these goods were 
not delivered to the petitioner. On the 
otier hand respondents 1 and 2 them- 
selves set up a stall in Kulu Mela in Octo- 
ber. 1969 and sold their woollen products 
at rates much lower than those at which 
the petitioner sold his woollen products. 


A. In the agreement there is a term 
eas to arbitration. This is clause 12 and 
it provides: 


tany disute between the parties will 
be settled mutually between themselves. 
In case no mutual agreement will 
attained, the dispute may be solved by 
arbitration.” 


The petitioner has prayed that the agree« 
ment be filed in Court and an arbitrator 
may be appointed, in terms of clause 12 
of the said agreement for the determina- 
tion of the disputes between the parties, 


5. As will be noticed from the 
allegations in the application the contest~ 
ing respondents are respondents 1 and 2. 
Respondent No. 1 has filed a reply to the 
petition, In this reply respondent No. 1 
has admitted the agreement dated 10th 
of March, 1969 which was enlered into 
between the petitioner and respondent 
No. 1. It has, however, been contended 
that the breach of the agreement was 
committed by the petitioner. It is said 
that the petitioner did not deposit 25 per 
cent of advance payment at the time of 
placing the orders. 


6. In point of law two contentions 
have been raised in the reply of respon~ 
dent No. iI. 


7. Firstly, it is submitted that 
this Court has no jurisdiction to try this 
application under Section 20 of the Arbi- 
tration Act. In this behalf it was urged 
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that on 24th of November, 1969 the peti-. 
tioner instituted a suit for injunction 
(Suit No. 654 of 1969) in the Court of 
Shri R. L. Gupta, Subordinate Judge, 
First Class, Delhi, against the respon- 
dents. This suit for injunction is also 
based on the agreement dated 10th of 
March, 1969. In this suit the respon- 
dents | and 2 filed an application under 
Section 34 of the Arbitraticn Act praying 
that since there is an arbitration agree- 
ment between the parties, the suit should 
be stayed. It is submitted that this Court 
has mo jurisdiction to entertain this ap- 
Plication for the reason that the applica- 
tion under Section 34 of the Arbitration 
Act was made to the Court of Subordi- 
nate Judge First Class and, therefore, 
under the provisions of Section 31 (4) of 
the Arbitration Act only the Court of the 
Subordinate Judge, First Class Delhi, has 
jurisdiction over all the subsequent ap- 
plications. 


8. Secondly, the contention raised 
is that this application is liable to be 
stayed under Section 10 of the Code of 
Civil Procedure. Again it is submitted 
that in view of the suit for injunction 
pending in the Court o? Subordinate 
Judge, First Class, Delhi, this application 
should be stayed under Section 10. The 
petitioners have also filed separately an 
application No. 1154 of 1972. In this ap- 
plication the prayer is that since the mat- 
ter is directly and substantially in issue 
in the injunction suit pending in the Court 
of the Subordinate Judge, First Class, 
Delhi, the hearing of this application can~ 
not proceed. Reference has also been 
made to other proceedings'arising out of 
the suit for injunction between the par- 
ties. It is said that the petitioner moved 
an application for temporary injunction 
in the suit. The Subordinate Judge, First 
Class. Delhi, did not grant ad interim in~ 
junction and ordered that the injunction 
application be held over till after the 


decision of the applitation under Secte ' 


tion 34 of the Arbitration Act. Against 
this order of the Subordinate Judge, First 
Class, Delhi, the petitioner filed an ap~ 
peal in the Court of the Senior Subordi~ 
nate Judge which was dismissed on 12th 
of March, 1970. Against the order of 
Senior Subordinate Judge, the petitioner 
filed a Revision (C.R, 227 of 1970) in the 
High Court which is pending. It is said 
that in this revision petition the matters 
are substantially the same as in the pre- 
Sent application under Section 20 of the 
Arbitration Act. I will sake up these 
two pleas separately. 


9. It was not disputed that in the 
suit for injunction instituted by the peti- 
tioner in the Court of Subordinate Judge, 
First Class, Delhi, an application under 
Section 34 of the Arbitration Act has 
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heen filed l by the respondents 1 and 2. 

e quəstion is whether an application 
made by the respondents 1 and 2 under 
Section 34 of the Arbitration Act in the 
Court of the Subordinate Judge. First 
Class, Is an application in q reference 
within the meaning of Section 31 (4) of 
the Arbitration Act, Section 31 (1) 
enacts that an award may be filed in any 
Court having jurisdiczion in the matter 
to which the reference relates. Section 
31 (2) provides that all questions regard- 
ing the validity, effect or existence of an 
award or an arbitration agreement be- 
tween the parties to the agreement shall 
be decided by the Court in which the 
award thas been filed and by no other 
Court. Section 31 (3) states that all ap- 
plications regarding conduct of arbitra- 
tion proceedings shalf be made to the 
Court where the award has been filed 
and to no other Court Section 31 (4) 
reads as follows: : 

“Notwithstanding anything contain-= 
ed elsewhere in this Act or in any other 
law for the time being in force, where 
In any reference any application under 
this Act has been made in a Court com- 
petent to entertain it, that Court alone 
Shall have jurisdiction over the arbitra- 
tion proceedings and all subsequent ap- 
plications arising out of that reference 
and the arbitration proceedings shall be 
made in that Court and in no other 
Court.” 

Section 34 States! 

”wnere any party to an arbitration 
agreement or any person claiming under 
him ccmmences any legal proceedings 
against any other party to the agreement 
or any person claiming under him in res- 
pect of any matter agreed to be referred, 
any party to such legal proceedings may, 
at any time before filing a written state- 
ment or taking any other steps in the 
Troceedings, apply to the judicial autho- 
tity before which the proceedings are 
pending to stay the proceedings; and if 
satisfied that there is no sufficient reason 
why the matter should not be referred 
fin accordance with the arbitration agree- 
ment and that the applicant was, at 
the time when the proceedings were com= 
menced, and still remains ready and will- 
ing to do all things necessary to the pro- 
per conduct of the arbitration, such auth- 
ority may make an order staying the pro- 
ceedings,” 


Two conditions must be fulfilled in order 
to give, the Court exclusive jurisdiction 
under Section 31 (4) of the Act. In the 
first place an application under the Arbi— 
tration Act must be made to the Court 
competent to entertain it. In the second 
place the application must be made ‘in 
any reference’. It was contended on be- 
half of the respondents that an applica- 
tion for stay of suit under Section 34 of 
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the Act was an application made ‘in a 
reference’ within the meaning of Section 
31 (4) of the Act. In support of this pro- 
position reliance was placed by respon- 
dents’ counsel on Shukrullah v. Mt. Rah- 
mat Bibi, AIR 1947 All 304; M/s. Swas- 
tika Scientific Engineering Co. of Am- 
bala Cantt. v. The Union of India, AIR 
1953 Puni 129 and Kumbha Kawii v. 
Union of India, AIR 1953 SC 313. The 
petitioners’ counsel has referred me to 
Harbans Singh v. Union of India, AIR 
1961 Cal 659. It is not necessary to dis- 
cuss these authorities as this precise 
question has recently been settled by the 
Supreme Court. 


10. In Union of India v. Surjeet 
Singh Atwal, AIR 1970 SC 189' their 
Lordships of the Supreme Court have 
held that an application under Section 34 
of the Arbitration Act is clearly not an 
application ‘in the matter of a reference’ 
and does not fall within the purview of 
Section 31 (4) of the Act. It was observ~ 
ed that such an application has nothing 
to do with any reference. It is only in- 
tended to make an arbitration agreement 
effective and prevent a party from going 
to court contrary to his own agreement 
that the dispute is to be adjudicated by 
a private tribunal. 


11. The ‘second condition imposed 
by Section 31 (4) is that the application 
for a stay must be made to a court com= 
petent to enertain it. It should be notic- 
ed that in Section 34 expression “judicial 
authority” is used. The section provides 
for an application to the judicial autho- 
rity before whom a legal proceeding is 
pending for the stay of that proceeding. 
‘An application for stay of legal proceed~ 
ings to a judicial authority before whom 
it is pending is an application under the 
‘Arbitration Act to a judicial authority 
competent to entertain it. But the judi- 
cial authority need not necessarily be a 
court competent under Section 2 (c) of 
the Act to decide the question forming 
the subject-matter of the reference. Sec- 
tion 2 (c) of the Act defines a Court thus: 


“Court means a Civil Court having 
furisdiction to decide the question form- 
ing the subject-matter of the reference 
if the same had been the subject-matter 
of a suit but does not, except for the pur- 


pose of arbitration proceedings under 
Section 21, include a Small Cause 
Court.” 


Suppose a party files a suit in a court 
which has no jurisdiction to try the 
matter and the defendant makes an ap- 
plication for stay of suit. It does not 
mean that all subsequent arbitration 
proceedings will have to be taken in the 
court having no jurisdiction to entertain 
the matter. Their Lordships of the Sup- 
yeme Court observed at page 1918 
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“A party to an arbitration agree- 
ment may choose to file a suit in a Court 
which has no jurisdiction to go into the 
matter at all and merely because the de- 
fendant in such a suit has to make an 
application to that court under Section 
34 of the Act for the stay of the suit it 
cannot be said that the court whith 
oherwise has no jurisdiction in the mat- 
ter becomes a court within the meaning 
of Section 2 (c) of the Act.” 


In Virendra Saigal v. Sumatilal Jamna- 
lal, AIR 1970 Delhi 14, S. N. Andley J. 
(as his Lordship then was) had taken the 
view that the mere filing of an applica- 
tion in any court irrespective of whether 
such court has jurisdiction in the matter 
to which the reference relates would not 
fix that court permanently as the court 
in which all subsequent applications are 
to be filed. Subsequently, the Supreme 
Court in the case of AIR 1970 SC 189, 
has authoritatively settled the contro- 
versy. Contrary view taken by the Pun- 
jab High Court in AIR 1953 Punj 129 is, 
therefore no longer good law. Once it is 
held that the application for stay under| 
Section 34 of the Act is not an applica- 
tion in a reference under Section 31 (4) 
of the Act, the argument that this court 
has no jurisdiction to try the application 
must be rejected. 


12. The second argument is that 
in view of the suit for permanent injunc- 
tion and the civil revision pending in 
the High Court against the refusal to 
grant injunction, this application should 
be stayed under Section 10 of the Code 
of Civil Procedure. This argument can 
be disposed of on the short ground that 
Section 10 of the Code of Civil Proce- 
dure anplies only to suits and cannot 
anply where one of the two proceedings 
is not a suit 


13. In Gurbakhsh Singh v. Sant 
Ram, AIR 1929 Lah 533 it was held that 
Section 10 did not apply to applications 
under para 20, Schedule 2, Civil Proce- 
dure Code. In that case it was said that 
an application under para 20, Schedule 2. 
Civil P. C. for filing the award in court 
was not a plaint and that the hearing of 
such an application is not a suit though 
registered as a suit are not proceedings 
in a suit, It is a litigation but not a suit. 
section 10 is applicable only to suits. 
For Section 10 to apply the matter in 
issue in the suit must be directly and 
substantially in issue in the previously, 
instituted suit. In the Ruby General In- 
surance Co. Ltd. v. The Bharat Bank 
Ltd., ATR 1950 East Punj 352 also it was 
held that proceedings under Section 20 
of the Arbitration Act are not a suit. 


14. It cannot be said that the 
matter directly and substantially in issue 
in the present application is directly and 
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substantially in issue in the suit for perm 
manent injunction or in the revision 
petition. In this application JI am only 
concerned with the filing of the arbitra« 
tion agreement and the reference of the 
disputes to the arbitrator. In the suit for 
injunction and in the revision petition 
different prayers have beer. made which 
touch the merits of the dispute. In this 
application under Section 20, the arbi« 
trator will decide the merits of the dis= 
pute between the parties. In my judg-~ 
ment the application under Section 10 of 
the Code of Civil Procedure (I. A. 106/71) 
is wholly misconceived. I, therefore, re~ 
pel the argument that the vresent appli- 
cation under Section 20 of the Arbitra= 
tion Act is not maintainable and as a re= 
sult dismiss I. A. 106/71. 


15. The arbitration agreement Is 
admitted by the respondents. In an ap 
plication under Section 20 of the Arbi- 
tration Act what the court has to see is 
that there is an arbitration agreement 
between the parties. In Union of India 
v. M/s. Chaman Lal Loona & Co., AIR 
1957 SC 652 it was held that on an ap- 
plication under Section 20, ordinarily the 
only point for decision for the court was 
if there was an arbitration agreement 
and the question of liability was one for 
the arbitrator and not for the court to 
decide. In Wazir Chand Mahajan v 
Union of India, ATR 1967 SC 990 their 
Lordships of the Supreme Court observ 
ed at page 993: 


"in dealing with an epplication Tor 
filing an arbitration agreement, the 
Court must satisfy itself about the exist- 
ence of a written agreernent which is 
valid and subsisting and which has been 
executed before the institution of any 
suit, and also that a dispute has arisen 
with regard to the subject-matter of the 
agreement which is within. the jurisdic- 
tion of the Court.” 


It is not disputed that the disputes bes 
tween the parties fall within the arbitra« 
tion clause. Once the dispute is found to 
be within the scope of the arbitration 
clause, it is no part of the province of 
the court to enter into the ae of the 
dispute: See A, M. Mair & Co. v. Gors 
dhandas Sagarmall, AIR 1951 SC 9. 


16. ‘Lastly, Mr. Bavinder Nath, 
counsel for the respondents 1 and 2 argus 
ed that there was delay in filing the ap- 
plication under Section 20 of the Arbi- 
tration Act. In this case th2re is no ques- 
tion of delay. The arbitration agreement 
is dated 10th of March, 1969. This appli- 
cation was filed on 22nd of December, 
1970. It is stated in the atrplication that 
the respondents 1 and 2 committed breach 
in October, 1969 when respondents 1 and 
2 did not allow respondents 3 and 4 to 
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deliver the finished ard processed goods 
to the petitioner, 

17. Directly connected with the 
question of delay is the question of limi-« 
tation. In AIR 1967 SC 990 and Mohd, 
Usman v. Union of India, AIR 1969 SC 
474, the Supreme Court took the view 
that Article 181 of the Limitation Act, 
1808 governed limitation only in case of 
applications under the Code of Civil Pro« 
cedure and did not apply to applications 
under Ssction 20 of the Arbitration Act 
Under Article 137 of the New Limita« 
tion Act (Act 36 of 1963) the position is 
however different, Article 137 is as 
under: 


Any other application for Thres When the 


which no period of limi- years. right to 
tation is provided else. apply ac- 
where in this Division. crues, 


It may, therefore, appear that applicas 
tions under Section 20 of the Act will be 
governed by Article 137 of the Limita- 
tion Act of 1963 and the limitation will 
be three years from the date “when the 
Tight to apply accrues”, A learned single 
Judge of the Patna High Court in the 
matter of Monghyr Electric Supply Co., 
AIR 1968 Pat 166 has however taken the 
view that the view taken under Article 
181 of -he Limitation Act of 1908 will 
continue to hold the field even under 
Article 137 of the Limitation Act 1963 
and the limitation prescribed in that 
Article will not apply to applications 
under the Arbitration Act. I need nof 
pronounce on this question of limitation 
because it appears to me that in any 
view of the matter the application is nof 
barred by time. 


18. I, therefore, hold that the 
petitioner and respondents 1 and 2 enter= 
ed into an arbitration agreement and 
that the differences have arisen to which 
the agreement applies. No sufficient cause 
has been shown why the court should 
not order the agreement to be filed, 


19. In the arbitration clause 
which I have set out above no arbitrator 
has been named. The parties before me 
do not agree upon an arbitrator. In the 
first schedule to the Arbitration Act un= 
less otherwise expressly provided the 
reference shall be to a sole arbitrator, 
The Court, therefore, has to make an 
order of reference to the arbitrator to be 
appointed by the court as the parties 
have neither appointed an arbitrator nor 
do they agree upon one, 


20. In the result, I accept the aps 
plication under Section 20 of the Arbi« 
tration Act and refer the matter to the 
sole arbitration of Shri C. L. Joseph, Ada 
vocate Delhi. The petitioner will pay 
Rs. 500/- as fees to the sole arbitrator in 
the first instance, The petitioner will also 
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have his costs o the application which I 


assess at Rs, 100/-, 
Order accordingly, 
Pernt 


AIR 1974 DELHI 99 (V 61 C 20) 
P. N., KHANNA, J. 


Sanni and others, Appellants v, Sada 
Nand and others, Respondents. 


S. A. O No. 2 of 1973, D/- 18-1-1973, 
against order of G. C. Jain, Rent Control 
Tribunal, Delhi, D/- 15-12-1972, 

(A) Delhi Rent Control Act (1958), 
Ss. 14 and 25 — Order of eviction against 
tenant — Death of tenant subsequent to 
order — Order can be executed ag st 
his legal representatives. (X-Ref:— (i) 
Civil P, C. (1908), S. 50 — (ii) Delhi Rent 
Control Rules (1959), R. 23). 

A landlord after obtaining an order 
of eviction against his tenant, who dies 
subsequent to the passing of the said 
order, can have it executed against his 
legal representatives, Under Section 25 
the Controller has jurisdiction to exe- 
cute the order against all persons who 
may be in occupation of the premises, 
‘Apart from this, under Rule 23 of the 
Delhi Rent Control Rules, 1959, the cons 
froller can also take his guidance from 
Section 50, Civil P. C., and execute the 
order against the legal representatives. 
‘ATR, 1973 Delhi 213, Distinguished; AIR 
1972 Delhi 56 and AIR 1971 Delhi 262 
Rel, on, (Paras 1 and 3} 

M. L. Sharma, for Appellants; Mr. 
D, K. Makhija, for Respondents, 


JUDGMENT :— In this case, the only 
question that has arisen for consideras 
tion is whether the landlord after obs 
taining an order of eviction against his 
tenant, who dies subsequent to the passs 
ing of the said order against him, cans 
not have it executed against his legal 
epresentatives, 


2. On behalf of the Tegal repre~ 
sentatives of the deceased, who are the 
appellants before me, it is contended 
that they are not the tenants and, there« 
fore, the Additional Controller had no 
furisdiction to execute the eviction order 
against them, as the Act, according 
them, is confined to disputes between 
landlords and tenants alone, 


3. The contention of the appels» 
ants is unfounded. Under Section 25 of 
the Delhi Rent Control Act, herein called 
tthe Act’ the Controller has been given 
specific jurisdiction, notwithstanding 
anything contained in any other law, to 
execute such an order against all per- 
sons, who may be in occupation of the 
premises and to evict them therefrom, 
rn RRR RRIIOY 
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The executing arm of the Controller has 
not been restricted upto the tenant or 
the ex-tenant. Apart from this, under 
Section 37 of the Act, the Controller is 
required to follow, as far as may be, the 
practice and procedure of the Court of 
Small Causes, which, of course, subject 
to certain excentions, is laid down in the 
Code of Civil Procedure. Under Rule 23 
of the Delhi Rent Control Rules, 1959, 
the Controller is to be guided by the pro- 
‘visions contained in the Code of Civil 
Procedure. Under the Code, a specific 
provision has been made in Section 50 
to the effect that where a judgment-deb-= 
tor dies before the decree had been fully 
satisfied, the holder of the decree ‘ may 
apply to the Court, which passed it, to 
execute the same against the legal re- 
presentatives of the deceased. The Con- 
troller, therefore, takes his guidance also 
from this section and is enabled to exe- 
cute the eviction order against the legal 
representatives of the deceased. 

4. ‘The learned counsel for the ap- 

pellant hes drawn my attention to a 
judgment of V. S. Deshpande, J. in Nathu 
Khan v. Mohd. Ismail, 1972 Raj LR 149 
is: (ATR 1973 Delhi 213), (SAO 178 of 
1972 decided on 1-9-1972), where it is ob- 
served 3 
“On the other hand, It must have 
appeared to the Controller and the Rent 
Control Tribunal that a proceeding be- 
fore them must be against some human 
being and cannot be in vacuum; it was 
quite plausible, therefore, that they 
should have brought the legal repre- 
sentatives of the deceased Rahim Khan 
on record; on the other hand, an argu- 
ment can also be made that the jurisdic- 
tion of the Controller is limited to the 
relationship of landlord and tenants and 
the heirs of a statutory tenant cannot be- 
come parties to a proceeding before the 
Controller. Both these arguments ara 
plausible,” 
The learned Judge, while making the 
aforesaid observations, it is significant 
to notice, did not rule out the correct- 
ness of the one or the other contention, 
Even on facts, that case was entirely dif- 
ferent. Eviction order had been passed 
against the legal representatives them- 
selves. Eviction was not being sought of 
the legal representatives of a tenant, 
against whom an eviction order had been 
passed as in this case, This judgment, 
therefore, Is of no assistance to the ap- 
pellants. On the other hand, in Shaha 
Mangal Chand v. Gurbux Singh, 1972 
Ren CR 257 = (AIR 1972 Delhi 56), V. S. 
Deshpande J. was of the view that the 
right to execute the order of eviction sur- 
vives the death of the statutory tenanf 
against his legal representatives on the 
‘principle embodied in Rule 4 of Order 22 
of the Code of Civil Procedura, 
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5. There is a judgment of the 
Division Bench of our court in Mohd. 
Idris v. Mehar IHahi, AIR 1971 Delhi 
262, where, I, sitting with S. N. Shankar 
J., had occasion to consider this question 
under similar circumstances; and had 
come to the conclusion that the question 
of dispossession of the legal representa- 
tives of a deceased tenant against whom 
an order of eviction has already been 
passed, was a question relating to the 
execution, discharge and satisfaction of 
the earlier order for recovery of posses- 
sion; and therefore, was to be determin< 
ed by the court (the Controller), execut- 
ing the same and not by a separate suit 
on the principle of Section 47 of the 
Code of Civil Procedure. In these cir- 
cumstances, I do not find any merit in 
this appeal and the same is dismissed in 
limine. 


6. Mr. Sharma, the learned coun= 
sel for the appellant submits that in 
these days of difficulty in getting accom= 
modation in Delhi, the appellants would 
find it extremely hard to immediately 
comply with the eviction order. He prays 
for time and undertakes to vacate the 
premises immediately after. the expiry 
of time that I may grant, I accordingly 
direct that the order of eviction shail 
not be executable for three months from 
the date of this order. Mr. Makhija, the 
learned counsel for the respondent-land~ 
lord, in view of the undertaking by Mr. 
Sharma, has no objection to the grant of 


this time, 
Appeal dismissed. 





AIR 1974 DELHI 100 (V 6f C 21) 
R. N. AGGARWAL, J. 

Bahadur Singh, Petitioner v. 
Municipal Corporation of Delhi 
others, Respondents, 

Civil Writ Petn. No, 789 of 1969, DJ- 
26-5-1972. 

Index Note: — (A) Delhi Municipal 
. Corporation Act, 1957, S. 417 = Prohibi- 
tion to carry on certain trades or storing 
of goods without licence under — Provi- 
sion does not offend Article 14 or 19. 


Brief Note:— {Af U) The purpose 
underlying the restrictions is fo safe~ 
guard life, health and properfy of the 
public. Such provisions are saved under 
Article 19 (6), Hence thera is no offence 
to Art. 19. (Para Y} 


(ii) Under Section 417 the Commis= 
sioner has to exercise his power regard= 
ing licence in order to effectuate the pure 
pose of the Act. The provision does nof 
confer absolute or unguided power and 
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hence is not ultra vires. (Civil Writ No. 
915 of 1969 decided on 4-5-1970 (Delhi) | 
and ILR (1971) 1 Delhi 811 referred to), 
(Para 8) 
(iii) Section 417 (8), providing fixas 
tion of fee, does not confer unguided or 
uncontrclled power. Ncr does the licences 
fee thereunder amount to tax on 
trade of transportation of goods. i 
(Paras 9, 11 
‘iv) Neither Sections 417 and 461 of 
this Act nor Section 14 of the Delhi Des 
velopment Act are arbitrary and discri» 
minatory nor do they entail unreason= 
able classification. (X-Ref:— Constitution 


of India, Arts. 14 and 19). (X-Ref:— 
Delhi Development Acs (61 of 1957), Sec» 
tion 14). (Para 10} 


S. Balakrishnan, for Petitioner; K. K, 
(Raizada (for Nos. 1 and 6); Keshav Dayal 
(for No. 2), for Respondents; B. Datta 
with K. A. Dewan, for Att. Gen. of India, 


ORDER :— This writ petition has 
been filed by Rajasthan Golden Trans 
port Company Private Ltd., through its 
Managing Director, Shri Bahadur Singh, 
praying inter alia that (a) a writ of cere 
tiorari be issued quashing the proceed« 
ings taken against the petitioner and his 
firm under Section 417 of Delhi Munici« 
pal Corporation Act pending in the courts 
of respondents Nos. 4 and 5, (b) a writ in 
the nature of mandamus be issued direct} 
ing the respondents not to interfere in 
any manner with the lawful trade and | 
activity of the petitioner in-operating his 
transport company and for restraining 


, the respondents from challenging the 


petitioner in future under Section 461 of 
the Delhi Municipal Corporation Act, (c) 
Section 417 of the Delhi Municipal Cor= 
poration Act be declared to be ultra vires 
of the Constitution and be struck down 
as violative of the fundamental rights 
guaranteed in Articles 14 and 19 (1) (B) 
of the Constitution of India, and (d) pass 
any other order or orders as may ba 
deemed fit and proper to meet the ends 
of justice, 

Qe The petitionsr is a transport 
company and is carrying on the business 
of transporting goods by lorries to the 
various parts of India. The petitioner 
generally transports cloth bales, glass 
wares, heavy machinery pieces and other 
similar items. The petitioner has a trans 
sit shed at Delhi in the premises dess 
ecribed as Mandir Bhaironji, Boulevard 
Road. The transit shed is used for the 
loading and unloading of goods. The 
goods which are to be delivered at Delhi 
are unloaded at Delhi and are sometimes 
stored in the shed till the consignees take 
delivery of the goods. Besides the petis 
tioner, there are some other transport 
companies which have their transit sheds 
in the premises Mandir Bhaironji and 
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they are also using the transit sheds for 
their transport business, 


3. The case of the petitioner put 
briefly is that the respondents have in 
the Master Plan demarcated the pre- 
mises described as Mandir Bhaironii, 
Boulevard Road, for a green belt and 
with that end in view the respondents 
had demolished several constructions of 
Mandir Bhaironji and asked the Mahant 
to grow a forest on that piece of land, 
that the Mahant filed a writ petition in 
the Supreme Court which is pending in 
that Court and that the Supreme Court 
had granted a stay order restraining the 
respondents from interfering in any 
manner with the properties of the tem- 
ple, that the respondents with a view 
to evict the petitioner and other tenants 
had started harassing them by challan- 
ing them indiscriminately under Sections 
417/461 of the Delhi Municipal Corpora- 
tion Act (hereinafter called the Act), 
that the act of the respondents in chal- 
laning the petitioner and other trans-= 
port companies is mala fide and amounts 
to interfering with the trade carried on 
by the petitioner and other transport 
companies. The petitioner further plead- 
ed that the respondents are, under the 
colour of enforcing the provisions of 
Section 417 of the Act, attempting to 
tax the trade of transportation of goods 
and this action of the respondents is an 
abuse and misuse of the power. The peti- 
tioner submitted that Section 417 of she 
‘Act is ultra vires of the Constitution and 
is liable to be struck down as being vio- 
lative of the petitioners fundamental 
rights guaranteed under Articles 14 sand 
19 (1) (Ð of the Constitution of Incia, 
The petitioner pleaded that sub-section 
43) of Section 417 prescribing the scale 
of fees in respect of premises licensed 
under sub-section (1) is liable to be 
struck down as being vague and confer- 
ring arbitrary and uncanalised power in 
the Corporation. The petitioner further 
pleaded that the challans instituted by 
the respondents against the petitioner 
and his company be quashed as invalid, 


4, The respondents In their coun= 
fer controverted the pleas of the peti- 
tioner. The respondents pleaded that the 
petitioner had erected buildings to be 
used as godowns without municipal sancs 
tion and he was further utilising the 
godowns for storing goods without lic- 
ence from the Corporation and that the 
prosecution of the petitioner for violating 
the provisions of Section 417 of the Act 
is valid. The respondents pleaded that 
the petitioner is using the godowns for 
storing the goods and the storage of arti- 
cles mentioned in Schedule 11, Part TI of 
the Act without a licence is punishable 
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under Section 461 of the Act. The res= 
pondents further pleaded that the peti- 
tioner had made constructions without 
municipal sanction and in contravention 
of the Master Plan or the Zonal Plan and 


the prosecution launched against the 
persons concerned for the unauthorised 
constructions and the storage of goods 


without licence are legal. As regards the 
transport companies in other localities, 
namely, Sadar Bazar, Mori Gate, etc. 
the respondents pleaded that those areas 
are commercial areas and the transport 
companies had been doing their busi- 
ness in those areas before the Master 
Plan came into existence in 1962 and 
they hold licences for the storage of 
goods. The respondents pleaded that the 
petitioner and the other transport compa<« 
nies are being prosecuted not for carry= 
ing on business as transporters but for 
storage of the goods without licence. The 
respondents pleaded that some of the 
transport campanies had applied for lic- 
ence but the licences were refused as 
they could not be permitted to store 
goods in those areas, but they continued 
to store goods in spite of their petitions 
for the grant of licence had been reject- 
ed and, therefore, prosecutions had to be 
launched against them. The respondents 
pleaded that Sections 416 and 417 and 
Schedule 11 of the Act had been enacted 
for the security of health and property 
of the residents of the town and the said 
provisions are legal and constitutional, 


5. The {undisputed facts which 
emerge from the pleadings of the parties 
are that the petitioner is a transport com- 
pany and is carrying on the business of 
transporting goods between the various 
parts of India. The petitioner has rented 
premises of Mandir Bhaironji at Boule- 
vard Road, Delhi, and is utilising those 
premises in its business of transportation 
of goods. The goods are received and 
Stored for carriage to places outside 
Delhi or goods are received from outside 
Delhi and are stored for delivery to the 
consignees in Delhi. The petitioner is 
dealing in the transportation of goods 
such as cloth bales, glass-wares, heavy 
machinery pieces, paints, chemicals, ete. 
The respondents in their counter main- 
tained that the petitioner also transport- 
ed gas cylinders but this was denied by 
the petitioner in his rejoinder, 


6. In order to appreciate the con= 
tentions raised at the Bar, it will be use= 
ful to set out the provisions of Section 
417 of the Act which read as:— 

"417. (1) No person shall use or per- 
mit to be used any premises for any of 
the following purposes without or other» 
wise than in conformity with the terms 
of a licence granted by the issioner 
in this behalf, namely:— i 
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(a) any of the purposes specified in 
Part I of the Eleventh Schedule; 

(b} any purpose which is, in the 
opinion of the Commissioner dangerous 
to life, health or property or likely ta 
create a nuisance; ; 

(c) keeping horses, cattle or other 
quadruped animals or birds for transpor~ 
tation, sale or hire or for sale of tha 
produce thereof; or 

(d) storing any of the articles speci= 
fied in Part II of the Eleventh Schedule 
except for domestic use of any of those 
articles: 

Provided that the Corporation may. 
declare that premises in which the aggre< 
gate quantity of articles stored for sale 
does not exceed such quantity as may be 
prescribed by bye-laws in respect of any 
such articles shall be exempted from the 
operation of clause (d), — 


(2) In prescribing the terms of a 
ficence granted under this section’for tha 
mse of premises as mills or iron yards or 
for similar purposes , the Commissioner 
may, when he thinks fit, require the lic 
ensee to provide a space or passage with- 
in the premises for carts for loading and 
unloading purposes, i 

(3) The Corporation shall fix a scala 
of fees to be paid in respect of premises 
licenced under sub-section (1); 

Provided that no such fee shall exs 
peed five hundred rupees,” 


Ja The counsel for the petitioner 
attacked the validity of Section 417 on 
the ground that it infringes the funda- 
mental right of the petitioner to carry 
on his trade and is, therefore, violative 
of Article 19 of the Constitution of India. 
{This contention in my view is wholly 
without substance, Article 19 (1} (g) gua= 
rantees to a citizen to practise any pros 
fession or to carry on any occupation, 
trade or business subject to the restric« 
tions contained in clause (6) of this very. 
Article, Clause (6) of Article 19 provides 
that nothing in sub-clause (g) shall pre- 
vent the State from making any law im- 
posing in the interest of general public 

easonable restrictions on the exercise of 
the rights conferred by Article 19, Sec- 
tion 417 of the Act prohibits the use of 
any premises for any of the purposes 
mentioned in clauses (a) to {d) of suba 
section (1) without or otherwise than in 
conformity with the terms ‘of a licence 
granted by the Commissioner in that þe- 
half. Section 419 gives power to the 
Commissioner to prevent use of premises 
in particular areas for purposes referred 
to in Section, 417. Section 430 deals with 
licences and written permissions. Section 
431 deals with powers of entry and ins- 
pection and it empowers the Commis- 
sioner to enter into or upon any land or 
building for the purposes of ascertaining 
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whether there is or has been om or in 


~connection with the land or building, any 


contravention of the provisions of this 
Act or eny bye-law made thereunder, 
Part I of Schedule 11 prohibits the use 
of any premises for carrying out the 
trades or operations connected with the 
trades specified therein, and Part IT enu« 
merates the articles which cannot be 
stored in any premises without a licence, 
The whole object underlying the enact- 
ment of Section 417 (read with Schedule|, 
11) is to prohibit the right of carrying 
on certain trades or storing of certain 
goods in any premises without a licence 
from the Corporation. The purpose under-~ — 
lying the placing of these restrictions is 
to safeguard the life, health and pro- 
perty of the public. For instance, a per~ 
son may like to store carbide of calcium 
which is a highly inflammable substance 
in a premises located in the haart of the 
city. Such a storage may be harmful and 
dangerous to the life, health cr property 
of the residents of that locality, Section 
417 read with Part II, Schedule 11, pro- 
hibits the storage of carbide of calcium 
in any remises without a licence. Such 
a piece of legislation to my mind will be 
clearly saved by clause (6) of Article 19 
of the Constitution of India and will be 
intra vires. The petitioner deals in the 
transportation of cotton bales, glass- 
wares, paints, chemicals, heavy machi- 
nery pieces, ete. and in the course of his 
business he has to store these goods in 
the premises in question. Part II of Sche- 
dule 11 enumerates the articles which 
cannot be stored in any premises with- 
out a licence. Some of these items are: 
cotton in pressed bales or boras, cloth or 
clothes of cotton, wool, silk, art silk, etc., 
chemicals, paints, ete. It is clear that the 
petitioner is dealing in the storage of arti- 
cles which cannot be stored in any pre- 
mises without a licence, The Commis- 
sioner while granting or refusing the 
licence will have to take into considera- 
tion a number of circumstanc2s such as, 
the locality, the articles to be stored and 
the safeguards which may have to be 
taken in the granting of the licence, In 
my view, the restrictions imposed by 
Section 417 on the right of a person to 
use the premises for the purposes speci- 
fied in clauses (a) to (d) of sub-section (1) 
are in the interest of general public and 
aha TOODANG and not violative of Arti- 
& LY, 


8. Shri Balakrishnan next cons 
fended that Section 417 of the Act is 
ultra vires inasmuch as it vests absolute 
and arbitrary power in the Commissioner 
to act under the said provisions without 
laying down any guidelines or criteria 
for the exericse of the said power. I re- 
gret I am unable to accept this argumenf 
of the counsel, The Act was promulgate 
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ed to consolidate and amend the law re- 
lating to the municipal governance of 
Delhi. By Section 41 of the Act, the Cor~ 
poration was vested with the power to 
carry on the municipal governance. Sec- 
tion 42 enumerates the obligatory func- 
tions of the Corporation. Section 43 pres- 
cribes the discretionary functions of the 
Corporation. Clause Z (a) of Section 43 
fives power to the Corporation to take 
measures to promote public safety, 
health, convenience or general welfare. 
Section 417 prohibits the use of any pre- 
mises for any of the purposes mentioned 
in clauses (a) to (d) of sub-section (1) 
without or otherwise than in conformity 
with the terms of a licence granted by 
the Commissioner in that behalf. Section 
419 gives power to the Commissioner to 
prevent use of premises in particular 
areas for purposes referred to in Section 
417. Section 430 deals with licences and 
written permissions, 


Section 431 deals with powers of 
entry and inspection and it empowers 
the Commissioner to enter into or upon 
any land or building for the purpose of 
ascertaining whether there is or has 
been on or in connection with the land 
or building any contravention of the pro~ 
visions of this Act or any bye-laws made 
thereunder. Section 59 of the Act confers 
on the Commissioner the executive power 
for the purpose of carrying out the pro~ 
visions of the Act. A perusal of Section 
417 along with Schedule 11 will show 
that the object and principle underlying 
the said provisions is to empower the 
Commissioner to see that no premises are 
used for the purposes mentioned in clau~ 
ses (a) to (d) which in the opinion of the 
Commissioner are dangerous to life, 
health or property or likely to create a 
nuisance. The provisions of Section 417 
read with Schedule 11 embrace such 4 
large number of trades and articles that 
it would be impossible to prescribe be~ 
forehand the terms and conditions to be 
imposed in the matter of carrying out of 
the trades specified in Part I of Schedule 
11 and storage of articles specified in 
Part If of Schedule 11. Keeping in view 
the object and purpose underlying the 
provisions of Section 417 it is obvious 
that the Commissioner has to exercise 
the power conferred upon him under 
Section 417 to grant or refuse to grant 
licences in a manner which would effec- 
tuate the said object and purpose. In my 
view, the provisions in Section 417 it- 
self provide sufficient guidance to the 
Commissioner in the exercise of power 
under Section 417. This matter came up 
for consideration in M/s. Om Parkash 
Sehgal & Co. v. Municipal Corpn. of 
Delhi, (Civil Writ No. 915 of 1969) decid~ 
ed on May 4, 1970 (Delhi) where Hon’ble 
Mr, Justice T, V. R. Tatachari held :— 
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“Section 417 prohibits the use of any 
premises for any of the purposes men- 
tioned in clauses {a) to (d) of sub-section 
(1) without or otherwise than in .confor- 
mity with the terms of a licence granted 
by the Commissioner in that behalf. A 
perusal of the provisions in the section 
shows that the policy underlying the 
Said provisions is to empower the Com- 
missioner to see that no premises is used 
for any purpose which is dangerous to 
life, health or property or likely to create 
a nuisance. It is true that clause (d) of 
sub-section (1) does not specifically men~« 
tion the grounds or reasons for which 
the Commissioner may refuse to grant a 
licence for storing any of the arti~ 
cles specified in Part DL of the 
Eleventh Schedule to the Act ex 
cept for domestic use of any of those 
articles. But, having regard to the afore- 
said policy underlying the provisions in 
Section 417 and the purpose of the said 
provisions, it is obvious that the Commis 
sioner has to exercise the power confer 
red upon him under Section 417 to grant 
or refuse to grant a licence in a manner 
which would effectuate the said policy 
and purpose, The various articles enu- 
merated in Part IT of the Eleventh Sche- 
dule are of such a variegated nature that 
it may indeed be impossible to envisage 
and prescribe beforehand the terms and 
conditions to be imposed in the matter 
of storing each of the said articles. The 
Commissioner will have to consider in 
each ease the locality in which the pre- 
mises is situate, the nature and quantity 
of the article which is sought to be stor- 
ed in the said premises and the safe- 
guards which may have to be insisted to 
be taken before the licence to store tha 
article is granted, keeping in mind the 
policy and the purpose mentioned above. 
The said policy and purpose of avoidance 
of danger to life, health or property or 
creation of a nuisance are quite clear 
from the provisions in Section 417 it- 
self, and they provide sufficient guide- 
lines or criteria for the exercise of the 
power conferred by the section. The con« 
tention of the learned counsel for the 
petitioner that the provisions in Section 
417 of the Act vest absolute and arbi- 
trary authority in the respondent and 
are, therefore, ultra vires, cannot be ac» 
cepted.” 


In another case Civil Writ 275/1970. 
(Parkash ete. v. The Delhi Municipal 
Corpn.) decided by Shankar J., on 10th 
March, 1971* a similar question arose with 
reference to Section 420 of the Act which 
provided that no person shall, without 
or otherwise than in conformity with 
the terms of a licence granted to him by 
the Commissioner expose for sale in any 


2 reported in ILR (1971) I Delhi 811, 


104 Delhi [Prs. 8-13] Bahadur Singh v, Delhi Municipality (Aggarwal J.J 


place any article whatsoever. It was con- 
tended in that case that Sections 420 and 
321 of the Act conferred unguided and 
unbridled powers on the Commissioner 
fo grant or refuse the licence envisaged 
an Section 420 and the permission refer- 
red to in Section 321; but the contention 
was rejected on the ground that the pre- 
amble of the Act and the relevant pro- 
visions thereof furnish sufficient guide- 
lines. I am in complete agreement with 
the views expressed in the authorities 
cited above, The contention of the coun~ 
sel that Section 417 of the Act is ultra 
vires for it confers absolute and arbitrary 
power in the Commissioner, is rejected. 

9. Shri Balakrishnan next con- 
tended that Section 417 (3) of the Act 
eonfers unguided and uncontrolled power 
on the Corporation in the matter of fixa- 
tion of fees to be paid in respect of the 
premises to be licensed under sub-section 
(1). This argument also cannot be ac- 
cepted. Section 417 (3) provides:— 

“The Corporation shall fix a scale 
of fees to be paid in respect of premises 
licensed under sub-section (1):— 


Provided that no such fee shall ex- | 


ceed five hundred rupees.” 

Section 417 read with Parts I and II of 
Schedule 11 deals with a number of 
trades and articles and, therefore, it had 
become necessary to give some discretion 
to the Corporation in fixing the fee. 
The fees for licences ,for different items 
of storage and trades have been fixed by 
the Corporation. The maximum fee pres- 
cribed under Section 417 (1) (d) does nof 
exceed Rs. 25/~ per annum. The argu- 
ment of the counsel that the Corporation 
had been given an unrestricted and un- 
guided power of fixing licence fee is with- 
out substance. 


10. Shri Balakrishnan next con- 
tended that the combined operation of 
Section 14 of the Delhi Development Act 









and has subjected the petitioner to a hos- 
tile discrimination. I find myself unable 


ous zones for the purposes of develop- 
ment and indicate the manner in which 


used. The respondents have pleaded that 
the premises in dispute are being used 
for purposes which are in contravention 
of the Master Plan or the Zonal Deve- 


thing unreasonable or arbitrary in the 
provisions of the Delhi Development Act. 
y action taken or proposed to be taken 


the land in each zone is proposed to be. 


lopment Plan. There appears to be nos.. 


ALR. 


against the petitioner under the Delhi 
Peed aaa Act cannot be called mala 
©; 


11. Shri Balakrishnan next con- 
tended that the action taken by the res- 
pondents in enforcing the provisions of 
Section 417 is mala fide and the whole 
object is to tax the trade of transporta~ 
tion of goods. I am unable to accept this 


‘contention of the counsel. There is no~- 


thing on the record to warrant any such 
conclusion. Section 417 read with Parts 


I and II of Schedule 11 clearly provides| | 
that no person shall use or permit to bel- 


used amy premises for any of the purpo- 
ses mentioned in clauses (a) to (d) with- 
out or otherwise than in conformity with 
the terms of a licence granted by the 
Commissioner, The petitioner is using 
the premises in question for purposes 
falling in clause (d) without a licence. I 
have earlier held that the provisions of 
Section 417 are legal and valid. In my 


view, the payment of any fee for obtain-| ’ 


ing the licence under Section 417 can- 
not be said to be a tax on the trade of 
transportation of goods, 


12.. Another contention of the 
petitioner is that he is not utilising the 


premises for storing the goods and, there~ | 


fore, the challans instituted by respon- 
dent No. 1 against the petitioner in the 
courts of respondents 4 and 5, are with~ 
out jurisdiction and should be quashed. 
Another argument raised in this respect 
is that the petitioner has not made any 
unauthorised construction and the chal- 
lans instituted against him for unautho~ 
rised constructions are also illegal, The 
fact whether the premises are used by 


the petitioner for storage of goods and - 


whether he had made unauthorised con~ 
structions are disputed questions of fact 


and in my view, cannot be gone into in ` 


this petition. The petitioner can raise 
these defences before the courts where 
the challans are pending and. it will be 
for these: courts to give their findings on 
the -material placed before them. In case 
the petitioner raises constructions or 
stores goods in violation of the provi-« 
sions contained in the Municipal Corpo- 
ration Act, the Corporation has 
a right to prosecute the peti- 
tioner for offences committed by him 
and this court in its writ jurisdiction has 
no right to interfere with the prosecu- 
tion that may be launched 
petitioner in respect of the offences com- 
mitted by him under the Delhi Munici- 
pal Corporation Act or any other Act. 


13. For the foregoing reasons, T 
find no substance in the petition and it is 
dismissed with costs. The counsel’s fee is 
fixed at Rs. 300/4 


against the ` 


- 
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14, This order will also dispose 
of Writ Petitions Nos. 790/69 to 800/69, 


and No, 1068/69. 
Petition dismissed, 
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PRAKASH NARAIN AND R. N, 
AGGARWAL, JJ. 

Ceramics and Refractories 
Ltd., Vadalur (Tamil Nadu), Appellant 
vy, Hindustan Sanitaryware and Indus- 
tries Ltd., Calcutta, Respondent. 

F. A. O. (O8.) No. 53 of 1970, D/- 
97-3-1973, against judgment of V, D. 
Misra, J.. D/- 24-4-1970. Pape 

Index Note:— (A) Patents an e- 
signs Act (1911), S. 26 — “A High Court” 
=- Words if circumscribed by jurisdic- 
tional limitations prescribed by Section 
20, Civil P. C. (X-Ref:— S. 2 (nD). (X- 
Ref:— Civil P. C. (1908), S. 20). 

Brief Note: — (A) The jurisdiction of 
“High Court” referred to in Section 26 
Is not confined to where the respondent 
resides or carries on business of where 
the subject-matter is located. This is 
clear from Sections 28 and 34. A consci~ 
ous departure from the ordinary rule as 
to jurisdiction of courts is not uncommon 
as is seen in Copyright Act and Trade 
and Merchandise Marks Act, Thus any 
High Court but subject to the definition 
in Section 2 (7) can be moved under Sec- 
tion 26. Misc. Petn. No. 274 of 1956, D/~ 
8-7-1957 (Bom) one Ae E ote a of 1966, 

=- 25-11-1967 elhi), Followed. 

Di goai] ! (Paras 8 and 13) 

Anoop Singh, for Appellant; N. K. 
Anand, for Respondent. 

AGGARWAL, J.:— This first appeal 
by Neiveli Ceramics and Refractories 
Ltd. arises out of a petition filed by Hin- 
dustan Senitaryware and Industries Li- 
mited (hereinafter called the ‘petitioner- 
company’) for the revocation of Patent 
No. 103411 granted in favour of the res- 
pondent to the petition on January 13, 
1966. 


2. The controversy in appeal is 
with regard to the meaning to be given 
to the expression “a High Court” in Sec- 
tion 26 of the Patents and Designs Act, 
1911 (hereinafter called the “Act”). Ac- 
cording to the appellant, the expression 
“a High Court” in the said section means 
the High Court which would otherwise 
have jurisdiction over the person against 
whom the petition is filed under the Act 
or over the subject-matter of such peti- 
tion, and not “any” High Court. Accord- 
ing to the petitioner-company the afore- 
said expression means any High Court 
and the jurisdiction of a High Court to 
Ne NL LA CL CN 
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entertain the petition under Section 26 
of the Act is not circumscribed by limi- 
tation laid down in Section 20 of the 


Code of Civil Procedure, 


2e The facts relevant for decision 
of the appeal are that the petitioner- 
company is the manufacturer and seller 
of ceramic wares and sanitary wares. On 
January 13, 1966, the respondent to the 
petition obtained a patent under No. 
103411 which related to the alleged im- 
provements in or relating to sanitary- 
wares. According to the respondent-ap- 
pellants and their statement of claim the 
respondents are inventors of: 


“Improved sanitaryware comprising 
a wash basin or sink or like device cha- 
racterised in that it comprises an exten- 
sion of the rim of the basin structure all 
round to form a projecting ridge; a 
supervening sheet porcelain or other ma- 
terial integrally formed with its adjacent 
surroundings, covering each of the 
mouths of the number of extra holes pro- 
vided for the purpose of anticipating a 
future need to instal more faucets than 
are normally needed, the said sheets of 
porcelain thus formed being adapted to 
remain intact flush with the surrounding 
surface and further adapted to break 
and fall away exposing the mouth of the 
hole, whenever a slight tap is given by a 
soft-headed hammer: at least two reces- 
ses provided at the rear of the wash basin 
or sink or like device, capable of engag- 
ing with two L-hooks embedded in a wall 
or like support.” 


4, On September, 1969, the peti- 


tioner-company filed a petition in the 
Delhi High Court under Section 26 of 
the Act for revocation of the patent 


inter alia on the ground that the inven- 
tions were not of a new manufacture or 
improvement, that they did not involve 
any inventive step and that the patent 
was obtained on a false suggestion or re- 
presentation. The petition was contested 
by the respondents. The respondents, he- 
sides the pleas on merits, contended that 
the Delhi High Court had no jurisdiction 
to entertain the petition. The respondents 
also claimed the stay of the proceedings 
on the ground that they had filed a suit 
against the petitioner-company in the 
High Court at Madras for infringement 
of their Patent, and for rendition of ac- 
counts and that it would be more just 
and convenient that the issue with re- 
gard to the revocation is also decided by 
the High Court at Madras. 


5. On the pleadings of the par- 
ties, the court framed the following pre- 
liminary issues: 

1. Whether this Court has jurisdic- 
tion to entertain this petition? O.P.P. 

2. Whether the present petition is 
liable to be stayed in view of the respon- 
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dents having filed a suit for infringement 
of the patent in dispute against the peti- 
tioners in the Madras High Court? 

Both the issues have been found by a 
learned Single Judge of this Court 
against the respondents, 


6. Before discussing the conten= , 


tions of the parties, it wil, be useful to 
examine the scheme of the Act concern= 
ing the patents. Section 2 is the defining 
section, Part I of the Act deals with Pa~ 
tents. Section 3 provides that an appli« 
cation for a patent may be made by any 
person whether he is a citizen of India 
or not, and whether alone or jointly with 
any other person. Section 3 provides for 
the proceedings to be taker on the apnli- 
cation. Section 10 provides that if there 
is no opposition, or, in a case of opposi- 
tion, if the determination i in favour of 
the grant of a patent, a patent shall, on 
payment of the prescribed fee, be grant 
ed subject to such conditions, if any, as 
the Central Government thinks expedi= 
ent, to the applicant and the Controller 
shall cause the patent to `e sealed with 
the seal of the Patent Office, 


Section 26 of the Act provides thaf 
revocation of a patent in whole or in 
part may be obtained on petition to or 
on a counter claim in a suit for infringe. 
ment before a High Court on all or any 
of the grounds listed therein. Section 29 
(1) provides for suits for infringement of 
patents. The proviso to S. 29 (1) provides 
that where a counter claim for re 
vocation of the Patent is made by the 
defendant, the suit, along with the coun- 
ter claim shall be transferred to the High 
Court for decision. 


7. Section 2 (7) deines the ex- 
pression “High Court”. It reads:— 

“High Court” means— , 

(a) in relation to a State, tha High 
Court for that State; 

(b) in relation to the Union Terri- 
tory of Delhi, the High Court of Delhi; 

(c) in relation to the Union Terri- 
tory of Manipur or Tripura, the High 
Court of Assam; 

{d) in relation to the Union Terri- 
tory. of Andaman and Nicobar Islands, 
the High Court at Calcutca; and 

(e) in relation to the Union Terri- 
tory of the Laccadive, Minicoy and Amin- 
divi Islands, the High Court of Kerala, 


8. The contention of Shri Anoop 
Singh is that the expression “a High 
Court” in Section 26 shotld be interpre- 
ted to mean the High Court where the 
subject-matter is located or where the 
respondents reside or carry on business. 
We find no cogent reason to place the in- 
terpretation sought for. Under Section 3 
of the Act, n application can be made 
for the grant of a patent by any person, 
whether he is a citizen of India or not 
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Immediztely on registration of the in= 
vention any person may move a petition 
under Section 26 for the cancellation of 
the patent, provided she conditions laid 
down in Section 26 (2) are satisfied. A 
person in whose favour the patent may 
have been granted may not be residing 
in India or carrying on business in India, 
In those circumstances, difficulty may 
arise as regards the court which would 
have jurisdiction to entertain the petis 
tion. There appears to be no reason to 
confine the jurisdiction of the Court in 
section 26 to the High Court where the 
respondent resides or carries on` busi- 
mess, or where the subject-matter is 
located. This conclusion finds support 
from tke provisions of Sections 28 and 
34 of the Act. 

Section 28 gives power to a High 
Court to frame an issue and send it for 
trial before another High Court or any 
district court on any question arising 
upon a petition to itself under Section 26, 
(Now, if the expression “a High Court" 
in Section 26 had intended to mean only 
the High Court which had jurisdiction 
as contended, there was no need of giva 
ing power to the Court for framing an 
issue and sending it for trial to another 
High Court, 

section 34 of the Act provides that a 
‘High Court to which a petition has been 
presented under Section 26 may stay pros 
ceedings on or dismiss the petition if in 
lts opirion the petition would be dispos= 
ed of more justly and conveniently by: 
another High Court. This provision fura 
ther makes it clear that the expression 
“ta Higa Court” in Section 26 has nof 
been used to mean the High Court have 
ing jurisdiction over the subject-matter 
or the respondent before it for others 
wise there was no purpose in having a 
provision like Section 34, 

The provisions of Section 26 read 
with Sections 28 and 34 indicate that the 






y 


tion 26 could be moved in any Hig 
Court provided it was a High Court set 
out in Section 2 (7) of the Act, and it 
was left to the Court either to try the 
matter itself or to have recourse to th 
provisions of Section 34, 


9. Part II of the Act deals with 
registration of designs. Section 51-A proe 
vides that any person interested may 
present a petition fo- the cancellation of 
registration of a design at any time after 
the registration of the design to the High 
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Court on any of the grounds specified 
therein. The interpretation of the expresa 
sion “the High Court in Section 51-A 
was considered in Kohinoor Mills Co 
Lid. v. Vijay Bharat Thread Mills, Misc. 
Petn. No. 274 of 1956 decided on 8-7-1957 
(Bom) by Mr. Justice K. T, Desai of 
Bombay High Court, and in Ailga Rub« 
þer Works v. Good Day Rubber Indus- 
tries, C. O. 2-D/66 decided. on 25th Nov~ 
ember, 1967 (Delhi) by Mr. Justice S. K. 
Kapur of this High Court. In the first 
referred case, Desai J, after discussing 
the various provisions contained in tha 
‘Act, held— 


"What T have fo consider is whethen 
the legislature intended to restrict the 
flurisdiction of the High Courts in res- 
pect of an application for the revocation 
of a patent or the cancellation of the 
registration of a design having regard to 
the subject-matter of the application or 
having regard to the place of residence 
of the respondent to the application or 
the place where he carried on business, 
The provisions relating to patents indi- 
cate that the legislature contemplated 
the sending down for the trial of any 
issue in such an application to another 
High Court. It also contemplated the stay 
of proceedings when the application 
could be more justly or conveniently des 
termined by another High Court in India, 
These provisions indicate that the legis« 
lature did not intend to confine the juris 
‘diction of the High Court under. Section 
26 in respect of an application for revos 
cation of a patent, to cases where the 
subject-matter had arisen within its 
jurisdiction and to cases where the res- 
pondent resided or carried on business 
within its jurisdiction. In my view, what 
the legislature intended was an ap 
plication to any High Court provided it 
was a High Court set out in Section 2 (7) 
of the Act and it was left to the Court 
either to try the matter or to stay the 
matter if the court thought that the 
application could be more justly or con~ 
veniently disposed of by another High 
Court. In my view, the same construc- 
tions should be placed on the expression 
"the High Court” when used in connec- 
tion with designs, and an application for 
the revocation of a design can be made 
to any High Court provided it was one 
of the High Courts specified in Section 2 
{D of the Act. When one has to consider 
the question of jurisdiction, which has 
been conferred by a special enactment 
upon a High Court, one has to look to 
the provisions of that Act for the pur 
pose of determining when the Court is 
to exercise that jurisdiction. One cannot 
turn to the provisions of the Letters Pa- 
tent or the Civil Procedure Code for the 
purpose of determining when that juris« 
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diction has to be exercised. If the legis- 
lature intended to circumseribe the am- 
bit of the special jurisdiction of the 
Court, it was for the legislature to hava 
expressly stated so.” 

10. A similar view was taken in 
the second case by Mr. Justice Kapur. 
i. A reference was also’ made to 
sister enactments such as the Copyright 
Act and the Trade and Merchandise 
Marks Act. Section 62 (1) of the Copy- 
right Act provides that every suit in 
respect of the infringement of copyright 
in any work or the infringement of any 
other right conferred by that Act shall 
be instituted in the district court hav- 
ing jurisdiction. Sub-section (2) of Sec- 
tion 62 provides that for the purpose of 
sub-section (1) a district court having 
jurisdiction shall, notwithstanding any- 
thing contained in the Code of Civil Pro- 
cedure, or any other law for the time 
being in force, include a district Court 
within the local limits of whose jurisdic- 
tion, at the time of the Institution of the 
suit or other proceeding, the person in- 
stituting the suit actually and voluntari-« 
ly resided or carried on business or per= 
sonally worked for gain. 


12. Section 2 (h) of the Trada 
and Merchandise Marks Act, 1958, de- 
fines High Court and it reads: ` 
. .“High Court” means the High Court 
having jurisdiction under Section 3. 
Section 3 provides that the High Court 
having jurisdiction under the Act shall 
be the High Court within the Hmits of 
whose appellate jurisdiction the office 
of the Trade Marks Registry referred to 
ee of fhe cases specified therein is 

ate, 


13. Mhe purpose of referring to 
the above enactments is to show that 
om 
partures from or amendments in the 
ordinary rula governing the jurisdiction 
of courts, 


14. We area in agreement with 
the views expressed in the authorities 
cited and are of the opinion that the 
Delhi High Court had jurisdiction to 
entertain the petition, 

15. | Shri Anoop Singh next cons 
tended that the appellants had filed a suif 
against the petitioner company in the 
High Court at Madras for infringement 
of their patent and for rendition of ac< 
counts and it would be more just and 
convenient that the issue with regard to 
the revocation is also decided by the 
Madras High Court. The petition under 
Section 26 was filed in the Delhi High 
Court on 10th September, 1969. The ap< 
pellants filed the suit for infringement 
of the patent in the Madras High Court 
on 20th January, 1970. Beyond the fact 
that the appellants had filed a suit for 
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infringement of the patent in the Mad- 
ras High Court, the appellants have plac- 
ed no material on the record to show as 
to why it would be more just and con- 
venient that the petition zor revocation 
should be tried at Madras. We find no 
cogent reason to stay the proceedings: or 
to transfer the ee en for trial-by the 
Madras High Co 

16. For the Peps reasons, ‘we 
find no merit in the appeal and it is ‘dis~ 
missed with costs, Counsel’s fee is fixed at 


Rs. 300/ ™“s 
Appeal dismissed. 
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© Raghubir Singh, Appellant v. 
Savitri Devi and others, Respondents. 


>. A. O. No. 447 of 1958, D/- 23-3 
1973, against order of M. L, J ain, Rent 
Control Tribunal, Delhi, C/- 10-10-1968, 

Index Note:— (A) Delhi Rent Con- 
trol Act, 1958, S. 18 (1) — Direct tenancy 
under — Available to sub-tenant, includ~ 
ing one under Section 16 (1}, only if land- 
lord was notified per Section 17 (2). 
(X-Ref:— S. 14 (1), Proviso clause (d), 
Ss. 16 (1), 17 (2).) 

` Brief Note:-— (A) Therefore, in an 
action of eviction of a tenant on any of 
the grounds under Section 14(1), includ- 


Smt, 


ing one under Section 14 (1) proviso. 


clause (d) ie. tenant lf not resid- 
ing in the premises for specified period, 
a person residing in the premises as sub- 
tenant and who is deemed zo be a lawful 
sub-tenant under Section 16 (1) cannot 
claim -a right under Section 18 {1) and 
consequent protection from eviction 
when he has not given notice to the 
landlord in compliance of Section 17 (2); 
the purpose of which notice is that the 
landlord if he so deems fit can get the 
fact of sub-tenancy adjudicated upon. 
AIR 1964 SC 1305 and 1969 Delhi LT 261 
and 1970 Ren CR 438 (Delni), Relied on. 
.(Paras 6, 7, 11) 

-Index Note:— (B) Delhi Rent Con- 

_ trol Act, 1958, Ss. 14, 16, 17, 18 r/w S. 2 
(1) — Inclusion of sub-tenant within de= 
finition of “Tenant? -— Not applicable in 
construing Ss. 14, 16, 17, 18. (Para 13) 


G. S. Vohra, Sr. Advocate with R. K, 
Makhija and M. S. Vohra, for Petitioner; 
Bawa Shivcharan Singh, for Respondents, 


JUDGMENT :—The point that arises 
for determination in this zppeal is whe- 
-~ ther a landlord can evict 2 tenant on the 
ground referred to in clause (d) of the 
proviso to sub-section {1} of Section 14 
of the Delhi Rent Control Act, 1958, 
hereinafter referred to as “the et Act” 


JQ/AR/E196/73/PSP 


1-2] Raghubir Singh v. Savitri Devi (Andley C. J.J 


A. I. È- 


In a case where the premises shall be 
deemed to have been lawfully sub-lef 
within the meaning of sub-section (1) of 
Section 16 of the 1958 Act and where 
the sub-tenant has been and is in occu 
pation of the tenancy premises Clause 
(d) aforesaid gives a right to the land- 
lord to evict a tenant on the ground that 
the premises were let for use as a resis 
dence and neither the tenant nor any 
member of his family has been residing 
therein, for a period of six months imme-« 
diately before the date of the filing of 
the application for the recovery of pos= 
session thereof. Concededly, the other 
grounds of eviction enumerated under 
the aforesaid proviso will be available 
to the landlord against the tenant even 
in a case where the sub-tenant shall be 
deemed to be a lawful sub-tenant as 
aforesaid. 


2. The E is the appels 
lant in this appeal. The landlord, Bhag« 
wan Dass deceased who is now repre« 
sented by his legal representatives, had 
filed the petition for eviction of his tens 
ant, Balwant Singh, respondent, and the 
latter’s sub-tenant Raghubir Singh, ap 
pellant alleging violation of clauses (bY 

d (d) of the proviso to sub-section (1) 
of Section 14 of the 1958 Act. The Renf 
Controller by his order dated October 
20, 1967 and, in appeal, the Tribunal by 
his order dated October 10, 1968 found 
that the appellant sub-tenant had been 
in possession. of the entire tenancy prêe«e - 
mises comprising of three rooms, a kita 
chen and a bath room on the first floor 
and a Barsati on the second floor of the 
house bearing Municipal No. 4593, Darya 
Ganj, South Estate, Delhi, since "May y, 
1949, that is, before the relevant data 
June 9, 1952 and had, therefore, to be 
deemed to be a lawful sub-tenant with= 
in the meaning of sub-section (1) of Secs 
tion 16 which provides: ~ - 


` “Where at any time before the 9th 
day of June, 1952, a tenant has sub-lef 
the whole or any part of the premises 
and the sub-tenant is, at the commence« 
ment of this Act, in occupation of such 
premises, then, notwithstanding that the 
consent of the landlord was not obtained 
for such sub-letting, the premises shall 
T deemed to have been lawfully subs 
e 


The Rent Controller as well as the Tris 
bunal, therefore, held that the landlord 
was not entitled to an order of eviction 

on the ground of sub-letting provided by. 
daue {b) of the aforesaid proviso wheres 
under the ground for eviction is that 
the tenant has, on or after the 9th day 
of June, 1952, sub-let, assigned or other= 
wise parted with the possession of tha: 
whole or any part of the premises witha 
out obtaining the consent in writing of 


wa 
the landlord. The finding of the Rent 
Controller and of the Tribunal that the 


sub-tenant appellant had been in posses- 
sion of the tenancy premises since before 


`~ June 9, 1952 has rightly not been chal- 


lenged by the respondents in this appeal. 


3. The Rent Controller and the 
Tribunal, however, found that the ap- 
pellant sub-tenant had not given notice 
to the landlord as required by sub-sec- 
tion (2) of Section 17 of the 1958 Act 
nd, therefore, the appellant sub-tenant 
was not entitled to the protection given 
to a sub-tenant by sub-section (1) of Sec- 
tion 18 of the 1958 Act. They, therefore, 
granted a decree for eviction in favour 
of the landlord on the ground covered 
by clause (d) of the proviso to sub-sec- 
tion (1) of Section 14 of 1958 Act which 
may shortly be described as the ground 
of non-occupation by the tenant of the 
tenancy premises, The contention on be- 
half of the appellant sub-tenant is that 
inasmuch as he is deemed to be a lawful 
sub-tenant within the meaning of sub- 
section (1) of Section 16, the ground of 
eviction under clause (d) of the said pro- 
viso is not available to his landlord as 
otherwise it will lead to an anomaly the 
anomaly being that even though the 
deemed lawful sub-tenant is in posses- 
sion, the landlord can still recover pos- 
session from the tenant and, therefore, 
from the sub-tenant, on the ground of 
mon-occupation by the tenant, 


4. Sub-section (2) of Section 17 
and sub-section (1) of Section 18 which 
are relevant to this controversy may 
mow be set out:— 


Section 17 (2}— “Where, before the 
commencement of this Act, any premises 
have been lawfully sub-let either in 
whole or in part by the tenant, the ten- 
ant or the sub-tenant to whom the pre- 
mises have been sub-let may, in the pres~< 
cribed manner, give notice to the land- 
lord of the creation of the sub-tenancy 
within six months of the commencement 
of this Act, and notify the termination 
of such sub-tenancy within one month 
of such termination,” 


Section 18 (1}— “Where an order 
for eviction in respect of any premises is 
made under Section 14 against a tenant 
but not against a sub-tenant referred to 
in Section 17 and a notice of the sub- 
tenancy has been given to the landlord, 
the sub-tenant shall, with effect from 
the date of the order, be deemed to be- 
come a tenant holding directly under the 
landlord in respect of the premises in his 
occupation on the same terms and con< 
ditions on which the tenant would have 
held from the landlord, if the tenancy 
had continued,” 
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5. The 1958 Act replaced and re- 
pealed the Delhi and Ajmer Rent Con= 
trol Act, 1952, hereinafter referred to as 
“the 1952 Act”. Clause (b) of the proviso 
to sub-section (1) of Section 13 of the 
1952 Act provided, inter alia, that the 
landlord could evict a tenant if he had 
sub-let the tenancy premises after the 
commencement of the 1952 Act without 
obtaining the landlord’s written consent. 
The next clause (c) provided, inter alia 
that the landlord could evict a tenant if 
the tenant had sub-let the tenancy pre- 
mises without obtaining the consent of 
the landlord before the commencement 
of the 1952 Act. Clauses (b) and (c) afore~ 
said, therefore, required written consent 
as to sub-letting if it was after the com~ 
mencement of the 1952 Act and even 
oral consent as to sub-letting before the 
commencement of this Act (sic). Sec. 20 
of the 1952 Act provided that where the 
interest of a tenant of any premises is 
determined for any reason, any sub-ten- 
ant to whom the whole or any part of 
such premises had been lawfully sub-let 
whether before or after the commence 
ment of the 1952 Act shall, subject to 
the provisions of this Act, be deemed to 
become the tenant of the landlord on the 
same terms and conditions on which he 
would have held from the landlord if the 
tenancy had continued. 


To preserve the rights of the sub- 
tenant thus created, the 1958 Act fixed 
June 9, 1952—the date on which the 
1952 Act had come into force—to be the 
relevant date to determine whether a 
sub-tenancy had become lawful. The 1958 
Act made provision for it in Section 16. 
Sub-section (1) of this section provided 
for sub-tenancies created before June 9, 
1952 where the sub-tenant was in posses< 
sion on the date when the 1958 Act came 
into force to have been lawfully created 
and sub-section (2) provided that if a 
tenancy had been created after June 9, 
1952 without obtaining the consent in 
writing of the landlord, the sub-tenancy 
will not be lawful, Having so provided, 
Section 14 of the 1958 Act did not con 
tain any ground of eviction on the ground 
of sub-letting which was prior to June 
9, 1952 and the only ground provided 
against sub-letting was by clause {b) of 
the proviso to sub-section (1) of Section 
14 of the 1958 Act in case of sub-letting 
after June 9, 1952 without obtaining the 
consent in writing of the landlord, 


6. Then, Section 17 of the ‘1958 
Act wanted to protect a sub-tenant from 
eviction in a case where the tenancy pre- 
mises had been lawfully sub-let even 
though there was a decree for eviction 
against the tenant on any ground proes 


vided in Section 14, Such protecti 
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uld be available to the sub-tenant only 
if he gave a notice as required by sub- 
ection (2) of Section 17 and if he did so 
then as provided by sub-section (1) of 
Section 18 notwithstanding an order of 
eviction against the tenent on any ground 
under Section 14, the sub-tenant was 
deemed to become a tenant holding di- 
rectly under the landlord in respect of 
the premises in his occupation on the 
same terms and conditions on which the 
tenant would have held from the land- 
lord, if the tenancy had ccntinued, 


4. It, therefore, follows thaf in 
order to claim protection from eviction 
in execution of a decree for eviction 
against a tenant it is necessary for a sub- 
tenant including a sub-tenant who is a 
deemed lawful sub-tenant under sub- 
section (1) of Section 16 to give a notice 
of the sub-tenancy to the landlord so 
that the landlord may, if he chooses to 
contest the lawful sub-tenancy, take 
proceedings under sub-section (2) of Sec- 
tion 17 before the Controller. The mere 
fact that a sub-tenant is either deemed 
lawful sub-tenant under Section 16 (1): 
or a sub-tenant with the previous cona 
sent in writing of the landlord under sub= 
section (1) of Section 17 would not pros 
tect the sub-tenant against a decree for 
eviction against the tenant on any 
ground unless the sub-tenant has given 
the requisite notices as provided by sub- 
sections (1) and (2) of Section 17. 1 
would not make any difference to this 
position even if the ground for eviction 
against the tenant is the ground of non- 
occupation by him of the tenancy pre- 
mises contemplated by clause (d) of the 
proviso to sub-section {1} of Section 14 
of the 1958 Act, 


8. In Karam Singh Sobti v. Pare 
fap Chand, (1964) 66 Punj LR 210 = 
(AIR 1964 SC 1305), the Supreme Court 
while considering the provisions of the 
1952 Act and the 1958 Act observed as 
follows:— 


“with the details of these provisions 
we are not concerned in the present case 
except to point out that the Control Act 
of 1958 made radical changes in the mat~ 
ter of eviction of tenants on the ground 
of sub-letting. In the matter of sub-let~ 
ting the relevant date was taken as June 
9, 1952 the date on which the Control Act 
of 1952 came into force, and a distinction 
was made between sub-letting before 
that date and sub-letting after that date. 
A sub-letting before June 9, 1952 was 
treated as lawful sub-letting if the sub= 
tenant was in occupation of the premises 
et the commencement of the Control Act 
of 1958; but a sub-letting after June 9, 
1952 without the previous consent in 
writing of the landlord was treated as 


A.I. R 


unlawful for the purpeses of the Control 
Act of 1958.” 


9, Sections 17 and 18 of the 195 
Act were construed by Dua, C. J. (as his 
Lordship then was} in Roshan Lal v, Smt, 
Bhagwati Devi, 1969 Delhi LT 261, Tha 
learned Chief Justice repelled the sub< 
mission . that where a sub-tenant is in 
lawful occupation of the premises let out - 

C by a tenant (who is his landlord} 
since prior to 9th June, 1952, then he is 
automatically entitled to the protection 
of Section 18 of the Act and no notice 
under Section 17 (2) would be necessary 
as a condition precedent for claiming the 
status of a tenant under Section 18 and 
observed:— - 


“When Section 16 speaks of tha 
deeming provision of lawful sub-letting, 
then all that it means is that the’ tenant 
who has sub-let the premises, is not to 
be deemed to have sublet, assigned or 
otherwise parted with possession of . the 
premises or a part thereof which would 
constitute a ground for his eviction with= 
in the contemplation of Section 14, If 
does not mean that the sub-tenant would 
be deemed automatically to become a 
tenant when an order for eviction of the 
tenant is made under Section 14. In orden 
to fill the vacuum created by the evic« 
tion of the tenant by permitting the subs 
tenant to step into the evicted tenant’s 
shoes, it is, in my opinion, essential thaf 
a notice within the contemplation of Secs 
tion 17 is served in accordance with Rule 
21 of the Delhi Rent Control Rules, 1959 
framed under Section 56 of the Act,” 


10. In Tara Chand v. Mst. Marri-s 
um Bi, 1970 Ren CR 438 (Delhi), Desha= 
pande J. of this Court was considering 
the question whether the sub—tenant was 
a necessary party to the eviction pros 
ceedings, In this context he observed: 


“It is not necessary or even permise 
sible to make a person a party to the 
eviction proceedings unless he has a right 
to continue to occupy the premises even 
after the tenant is evicted, The appellant 
would have had such a right if he had 
been entitled to the banefit of Section 18 
(1) of the Act having complied with the 
provision of Section 17 (2) thereof. Since 
he was not such a person his non~-jojnder 
was correct, In this connection, a disa 
tinction may be borne in mind, A subs 


tenancy created prior to 9-6-1952 Is 
deemed to be created lawfully in view of 
sub-section (1} of Section 16. The means 
ing is that the creaticn of such a subs 
tenancy would mot give the landlord a 
cause of action to evict the tenant under 
proviso {b) to sub-section (1) of Section 
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14. This alone is, however, not sufficienf 
for such a sub-tenant to continue in posa 
session after the termination of the ten 
ancy of the person from whom such a 
sub-tenant derives his right. On the gene« 
ral principle that the right of the sub- 
tenant depends on the continuance of the 
wight of the tenant, the sub-tenant goes 
out with the tenant. Section 18 (1), how« 
ever, confers a special right on a sub=- 
tenant to become a direct tenant of the 
landlord, after the termination of the 
tenancy of the tenant provided that such 
a sub-tenant has complied with the pro~ 
visions of sub-section (2) of Section 17. 
lt is this special right which alone, could 
have enabled the appellant to continue 
fin possession after the eviction of the 
tenant. It is clear that the appellant has 
mot acquired this special right in the pre 
sent case. The conclusion is that even if 
the appellant is assumed to have been a 
lawful sub-tenant within the meaning of 
sub-section (1) of Section 16, he is not 
entitled to continue in possession after 
the eviction of the tenant under sub 
section (1) of Section 18,” 


11. Apart from the conclusion as 
a matter of construction of the relevant 
provisions of the 1958 Act, there is abun- 
dant authority for the proposition that 
even a deemed lawful sub-tenant has to 
serve the requisite notice in order to ac= 
quire the status of a tenant and to claim 
protection from eviction in execution of 
a decree for eviction passed against the 
tenant on any of the grounds mentioned 
in Section 14 of the Act. The argument 
of anomaly which has been raised by 
Mr. G. S. Vohra, learned counsel for the 
appellant sub-tenant, cannot, therefore, 
be accepted. All grounds including the 
ground covered by clause (d) aforesaid 
remain available to the landlord against 
the tenant even in cases where the sub« 
tenant has acquired the status of a law- 
ful sub-tenant but not the status of a 
tenant after serving the notice required 
eee (2) of Section 17 of the 

CL, 


~ I2 The next argument was fhat 
clause {1} of Section 2 of the 1958 Act 
which defines a tenant includes a sub~ 
tenant within the meaning of the defini- 
tion and, therefore, the word ‘“sub-ten- 
ant” is to be read throughout the Act 
wherever the word “tenant” is used. This 
argument cannot be applied by necessary 


implication and as a matter of construc<. 


tion in so far as the provisions of Section 
14 and Sections 16 to 18 are concerned, 


13. The Tribunal and the Rent 
Controller were, therefore, right in com- 
img to the conclusion that the appellant 
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sub-tenant was not entitled to protection 
against eviction in this case, The appeal 
is, therefore, dismissed with costs, Coun= 


sel’s fee Rs, 100/~, 
Appeal dismissed, 


t 
Pai gee 
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Kuldip Singh, Appellant v, Krishan 
Kumar and others, Respondents, 

Second Appeals Nos. 192 and 194 of 

1972, D/- 25-1-1973, from order of G. C, 
Jain, Rent Control Tribunal, Delhi, D/« 
1-4-1972, 
_ Civil P. C, S. 144 — Restitution ~3 
On reversal of a decree can restitution be 
refused? Yes, if justice of the case de- 
mands such refusal, 


The landlord applied to the Reng 
Controller under the Delhi Rent Control 
Act for eviction of the tenant and the 
sub-tenant and in execution of the ex 
parte decree obtained possession from the 
sub-tenant. On the sub-tenant’s applica 
tion the ex parte decree was set aside and 
he applied for restitution. The tenant also 
made an application for eviction of the 
sub-tenant and in execution of the decrea 
obtained possession from the latter. Tha 
question arose whether the sub-tenant’s 
application for restitution could succeed. 
Held, that, the applicant claimed posses« 
sion on the ground that he was in occu» 
pation as a sub-tenant under the tenanf, 
He having lost his right as a sub-tenanf 
could not invoke the provisions of S. 144 
in view of the changed circumstances bes 
cause of the ejectment decree passed 
against him and the possession obtained - 
from him in execution thereof by the 
tenant. (Paras 9, 15, 16} 

MENT :-—- Since common ques« 
tions of law and facts are involved in 
these two appeals, it would be conveni« 
ent 2 dispose them of by a single judg- 
men 


es 2. The brief facts relevant for de- 
ciding these appeals are that Smt. Abnash 
Kaur and two others, appellants in S. A, 
O. No. 194 of 1972, filed a petition for 
ejectment of Kuldip Singh appellant in 
S. A. O. 192 of 1972 and against Krishan 
Kumar, who is respondent in both these 
appeals, in respect of premises shop No, 
TI, in building No. 16-A/20, Western Ex- 
tension Area, Karol Bagh, New Delhi, 
on the ground that Kuldip Singh had 
sub-let the premises in question to 
Krishan Kumar without obtaining cons 
sent in writing from the landladies. An 
ex parte eviction order was passed in 
the said petition by Shri P, K. Bahri, 
Additional Rent Controller, Delhi, on 
15th February, 1968. Krishan Kumar fils 
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ed an application for setting aside the 
said ex’ parte order, The ex parte order 
was set aside by the Additional Rent 
Controller by his order dated the 22nd 
October, 1969. From the record it ap- 
pears that the landladies- had in the 
meantime taken out execution petitions 
in furtherance of the ex parte order pass~ 
ed in their favour and had taken posses~ 
sion of the premises in question from 
Krishan Kumar on 27th February, 1968, 
through the Court on the basis of the 
execution petition. After the ex parte 
order had been set aside, Krishan Kumar 
on 23rd October, 1969, moved an appli- 
cation under Section 144 of the Code of 
Civil Procedure claiming that he be put 
back in possession of the premises in dis- 
. pute as the ex parte decree in further- 
ance of which he was dispossessed, had 
been set aside. This application was al- 
‘lowed by Shri K. B. Andley, Additional 
Rent Controller, by his order dated the 
30th October, 1969, whereby he ordered 
that the possession of the premises in 
question be restored to Krishan Kumar 
forthwith. 


3. Kuldip Singh tenant of the 
premises in question also filed a petition 
for eviction (Suit Nos. 385 of 1967 or 139 
of 1967) against Krishan Kumar seeking 
an order for Krishan’ Kumar’s eviction, 
on the ground that he was a chronic de= 
faulter in payment of rent and suits for 
recovery of rent had to be instituted in 
Civil Courts. It: was also alleged in the 
said petition that Krishan Kumar was a 
defaulter by way of arrears of rent to 
the ‘extent of Rs. 29,000/-. A decree for 
eviction was passed against Krishan 
Kumar by Shri P. K. Bahri, Additional 
Rent Controller on 7th May, 1968 as is 
stated by Kuldip Singh in 8. A. O. No. 
192 of 1972. An appeal preferred by Kri-« 
shan Kumar against the said order of 
eviction was dismissed by the Tribunal 
on 13th August, 1968. No second appeal 
was filed against the order of the Tribus 
nal and the order passed by the Tribus 
nal, therefore, became final. Kuldip 
Singh took out execution proceedings 
against Krishan Kumar and recovered 
possession of the premises in question on 
5th August, 1970, as alleged by Kuldip 
Singh in S, A. O. No. 192 of 1972. 


4. To these assertions of Kuldip 
Singh, Krishan Kumar in para 5 of his 
reply to the application dated the 10th 
July, 1972, filed by Kuldip Singh, under 
Order 41, Rule 5, C.P.C. read with Rule 


' 983 of the Delhi Rent Control Rules in 


S. A. O. No. 192 of 1972, averred that the 
order passed by Shri P. K. Bahri, Addi- 
tional Rent Controller which was affirm=< 
ed in appeal by the Tribunal, was with- 
out jurisdiction in view of the fact that 
possession of the premises was obtained 


_the contrary, 


by Abanash Kaur and others, appellants 
in S. A. O. No. 194 of 1972, through Court 
on the 27th February, 1968, and that 
there was no property in possession of 
Krishan- Kumar for which the Additional 
Rent Controller had jurisdiction to pass 
an ejectment order on 7th May, 1968, in 
favour pf Kuldip Singh, 


5. The contention of Shri S. S. 
Chadha, learned counsel for the appel- 
lants in S. A. O. No. 192 of 1972, and 
H. S. Dhir, learned counsel for the ap- 
pellants in S. A. O. No. 194 of 1972, was 


that Krishan Kumar having been dispos~. 


sessed from the premises in question in 
pursuance of the warrants of possession 
issued in suit No. 385 of 1967 or 139 of 
1967, he lost the status, right and inte- 
rest as sub-tenant in the premises in 
dispute and he, therefore, is not entitled 
to claim possession of the premises. On 
the contention of Shri 
Gopal Narain Aggarwal, learned counsel 
for Krishan Kumar, was that the provi- 
sions of Section 144 are clear and Kri- 


shan Kumar having been dispossessed - 
from the premises in question in further-. 


ance of the execution taken out by the 
landladies on the basis of ex parte order 
that was passed in their favour, Krishan 
Kumar was entitled to restitution, name- 
ly, he be put in possession of the pre- 
mises as the decree obtained by the land- 
ladies does not subsist and, therefore, 
Krishan Kumar could not be deprived of 


. his right to claim possession of the pre- 


mises. Section 144 of the C.P.C. pres- 
cribes that where and in so far as a de- 
cree or an order is varied or reversed, 
the Court of first instance shall, on the 
application of. any party entitled to any 
benefit by way of restitution or other- 
Wise, cause such restitution to be made 
as will, so far as may be, place the par- 
ties in the position which they would 
have occupied but for such decree or 
order or such part thereof as has been 
varied or reversed;-and, for this purpose, 
the Court may make any orders, includ- 
ing orders for the refund of costs and for 
the payment of interest, damages, . com- 
pensation. and mesne profits, which are 
properly consequential on such variation 
or reversal. 


6. Tt is a well-settled principle of 
Taw that where a decree is set aside any 
benefit which the decree-holder has 


t 


derived under the decree, has to be re-'’ 


stored to the party from which the bene- 
fit was derived because on the setting 
aside of the decree, parties are relegated 
to their original position before the pass- 
ing of the decree. Considered in this 
light, there can be no dispute that Kri- 
shan Kumar was held to be entitled to 
claim possession of the. property in 
question, 
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7. In Binayak Swain v. Ramesh 
Chandra Panigrahi, AIR 1966 sc 948, it 
was observed, 


“The principle of the doctrine of 
restitution is that on the reversal of a 
decree, the law imposes an obligation on 
the party to the suit.who received the 
benefit of the erroneous decree to make 
restitution to the other party for what 
he has lost. This obligation arises auto~ 
matically on the reversal or modification 
of the decree and necessarily carries with 
fit the right to restitution of all that has 
been done under the erroneous decree} 
and the Court in making restitution is 
bound to restore the parties. so far as 
they can be restored, to the same posi~ 
tion they were in at the time when the 
Court by its erroneous action had dis- 
placed them from,” 


8. In S. N. Banerji v. Kuchwar 
Time and Stone Co, Ltd. (in Liquidation), 
‘AIR, 1941 PC 128, observation of Lord 
Cairns in (1871) 3 PC 465 to the effect 
tone of the first and highest duties of 
all courts is to take care that the act of 
court does no injury to any of the 
suitors”, was approved. 


-Qu In Shatrughan Badri Singh v 
(Mange Mir Singh. AIR 1972 Delhi 212, 
B. C. Misra, J.. observed that the passes- 
sion which is given to a party in no other 
way but by way of executio® of the de- 
¢ree of the Court below which has been 
set aside. must be restored and the par- 
Kies must be relegated to the same posis 
tion as they were in before the execution 
wf the decree as on the date of the suit, 


This being the state of law 
there would have been no difficulty in 
affirming the impugned judgment of the 
Tribunal, The difficulty in the case, how= 
ever, arises because of the decree passed 
in favour of Kuldip Singh in suit No. 385 
of 1967 or 139 of 1967 and because of the 
possession which was taken by Kuldip 
Singh in respect of the premises in dis- 
pute through Court in pursuance of that 
decree on 5th August, 1970. It is the ad- 
itted case of the parties that ex parte 
decree passed in favour of the landladies 
was set aside on 22nd October, 1969 and 
ishan Kumar applied for restitution 
funder Section 144, C.P.C. on 23rd Octo<« 
. 1969. The question to be determined, 
erefore, is that Krishan Kumar having 
een lawfully dispossessed from the pre- 
mises in dispute in execution of the de 
cree obtained by Kuldip Singh in suif 
No. 385 of 1967 or 139 of 1967, is if 












of the landiadies was set aside, 


10. In Bhagwant Singh v. Sri 
Kishan Das, AIR 1953 SC 186, their 
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Lordships of the Supreme Court while 
dealing with the principles of doctrine 
of restitution observed at page 139, 


ses... that on the reversal of a 
judgment the Jaw raises an obligation on 
the party to the record who received the 
benefit of the erroneous judgment to 
make restitution to the other party for 
what he had lost and that it is the duty 
of the Court to enforce that obligation 
unless it is shown that the restitution 
would be clearly contrary to the real 
justice of the case,” 


11. In the instant case to the as- 
sertions of Kuldip Singh petitioner in 
C. M. 689 of 1972 in S. A. O. No. 192 of 
1972, to the effect that in the suit filed by 
him against Krishan Kumar (suit No. 
385 of 1967 or 139 of 1967) a decree was 
passed against Krishan Kumar by the 
Addl. Rent Controller on 7th May, 1968; 
the appeal preferred by Krishan Kumar 
against the said order of eviction was 
dismissed by the Tribunal on 13th Au- 
gust, 1968: no second appeal having been 
filed thereafter against the aforesaid 
order of the Tribunal, the order of evic- 
tion against Krishan Kumar became 
final and conclusive and that in execu- 
tion of the abovesaid decree passed 
against Krishan Kumar, the possession of 
the premises in dispute was taken by 
Kuldip Singh on 5th August, 1970, an- 
swer of Krishan Kumar in para 5 of his 
reply to the said application is that the 
order passed by Shri P. K. Bahri, Addi- 
tional Rent Controller and affirmed in . 
appeal by the Tribunal was without 
jurisdiction. This contention of Krishan 
Kumar that the order was without juris- 
diction has to be rejected as the order 
was taken in appeal by him before the 
Tribunal and was affirmed and he did not 
take any further steps to challenge the 
said order. The order having become 
final it does not lie in the mouth of Kri- 
shan Kumar now to assert that the said 
order was without jurisdistion and pos- 
session taken in pursuance thereof on the 
5th August, 1970. is of no consequence 
regardless of the fact that he has lost 
right and interest to claim possession of 
the premises in dispute in his capacity as 
sub-tenant and that he should be restor~ 
ed to the premises in question merely 
because an ex parte decree passed in the 
suit filed against him by the landladies 
has been set aside by the Additional Rent 
Controller vide order dated 22nd Octo- 
ber, 1969, 


12. Shri Gopal Narain Agarwal 
next contended that Krishan Kumar hav- 
ing been dispossessed on 27th February, 
1968, on the basis of ex parte order ob- 
tained by the landladies, the question of 
claiming possession from him by Kuldip 
Singh on 5th August, 1970, did not arise, 


114 Delhi 


Krishan Kumar being not in possession, 
it was urged, possession stated to have 
been taken on 5th August, 1970, was only 
a collusive act between Kuldip Singh and 
Abnash Kaur etc. appellants in these ap- 
peals to defeat the right of Krishan 
Kumar to be put in possession of the pre- 
mises after the ex parte order was sef 
aside by the Additional Rent Controller, 


13. T am afraid, there is no merif 
im this contention. Section 16 of the Delhi 
Rent Control Act envisages that notwith- 
standing anything contained in any other 
law, where the interest of a tenant in 
any premises is determined for any rea~ 
son whatsoever and any order is made 
by the Controller under the Act for the 
recovery of possession of such premises, 
the order shall, subject to the provisions 
of Section 18 be binding on all persons 
who may be in occupation of the premises 
and possession thereof shall be given to 
the landlord by evicting ail such persons 
therefrom, 


14. The contention of Kuldip 
Singh is that he received possession from 
Devinder Singh who was found to be in 
occupation of the premises at the time 
the warrant of possession was executed. 
The possession in my opinion was rightly 
given to Kuldip Singh and the same was 
in consonance with the provisions of 
Section 25 of the Delhi Rent Control Act, 


15. Krishan Kumar having not 
challenged the possession that was given 
to Kuldip Singh in execution of the de- 
cree passed in suit No. 385 of 1967 or 139 
of 1967 and the said proceedings having 
become final, cannot find fault at this be- 
lated stage regarding possession given to 
Kuldip Singh Krishan Kumar claims 
possession of the premises in question on 
the ground that he was in occupation of 
the same as a sub-tenant under Kuldip 
Singh. He having lost his right as a sub- 
tenant, cannot invoke the provisions of 
Section 144 of the C.P.C. in view of the 
changed circumstances because of the 
ejectment decree passed against him. Be~ 
sides the term “tenant” as defined in sub=- 
section (1) of Section 2 of the Delhi Rent 
Control Act means any person by whom 
or on whose account or behalf the rent 
of any premises is or but for a special 
contract would be, payable and includes 
a sub-tenant and also any person conti~ 
muing in possession after the termination 
of his tenancy but shall not include any 
person against whom any order or de= 
cree for eviction has been made. Accord~ 
ing to the abovesaid sub-section the mere 
making of an order or passing of a decree 
for eviction disentitles a person to claim 
the status of a tenant or a sub-tenant. In 
the instant case order for eviction passed 
in favour of Kuldip Singh had actually 
been executed, 


T. M.G, Ins. Socy. v, ELF, & C. Co, 
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16. It is no doubt true that it is 
the duty of the Court to make restitution 
to a party for what he had lost as a re- 
sult of the decree or order passed by a 
‘Court, on the order or the decree being 
set aside but as held by their Lordships 
of the Supreme Court in Bhagwant 
Singh's case, AIR 1953 SC 136 (supra) 
that where “it is shown that the restitu~ 
tion would be clearly contrary to real 
fustice of the case” the court is under no 
obligation to enforce restitution. In the 
instant case Kuldip Singh having obtain- 
ed an order for eviction against Krishan 
Kumar and having even got that order 
executed through the Court, in my opin- 
ion, restitution would be contrary to the: 
flustice of the case, 


17. For the reasons stated above, 
the appeals are accepted and the impugn= 
ed order passed by the Tribunal on the 
lith April, 1972, is set aside but in the 
circumstances of the case, with no order 


as to costs, 
Appeals allowed, 
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M/s, Indian Mutual General Insur» 
ance Society Ltd, Petitioner v. M/s, 
Himalaya Finance and Construction Co, 
and another, Respondents, 

Civil Revns. Nos, 440, 443, 444, 489, 
649 and 650 of 1968 and 34 of 1969, D/= 
22-1-1973, to revise order of Jaspal Singh, 
Sub-J. lst Class, Delhi, D/~ 24-1-1968, 


_ Index Note:— (A) Arbitration Act, 
(1940), S. 20 — Insurance contract with 
‘Hirer’ of, motor car entitling ‘Owner’ 
alone to receive claim payment — Can 
‘Owner’ invoke arbitration clause there- 


+ 


Brief Note— A separate endorse= 
ment was made a part of the insurance 
contract between the ‘Insurer and the. 
‘Hirer’ of a motor vehicle, The ‘Insurer’ 
thereby agreed that the ‘Owner’ of the 
vehicle (given under hire purchase to 
the ‘hirer’) alone would be entitled to 
receive payments regarding claim for 
loss or damage. The owner’s name also 
had its place under the hirer’s name in 
the contract itself. It was held that in 
the circumstances, not only was the owna 
er a beneficiary interested in the con 
tract but also that he was a party to the 
contract. Owner was therefore entitled to 
invoke the arbitration clause in the Con- 
tract in respect of any claim arising 
under the contract. AIR 1973 SC 281, Rel, 
on; AIR 1955 SC 812, Referred. 

(Paras 4 to 10) 
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Cases Referred: Chronological Paras 


AIR 1973 SC 281 == Civil Appeal No. 1045 
of 1967, D/~ 28-9-1972, Union of India 
v. Sri Sarada Mills Ltd. 6 

ATR 1970 Delhi 19, Patanjal v, M/s. Ra- 
walpindi Theatres (P.} Ltd., Delhi 13 

AIR 1955 SC 812, Jugal Kishore Rame~ 
shwardas v. Mrs. Goolbai Hormusji 8 

(AIR 1951 Punj 114, Des Raj Pahwa v 
Concord of India Insurance Co, Ltd, 13 


ATR, 1933 PC 11, Alice Marie Vandepitte 
y, Preferred Accident Insurance Co. of 
New York 10, 13 

1932-2 Ch 184, In re National Benefit 
Assurance Co, 11 


S. S. Chadha, fon Petitioner Miss 
C, M. Kohli, for Respondents. 


ORDER :— This judgment will dise 
pose of nine Civil Revisions (Nos. 376, 
382, 440, 443, 444, 489, 649 and 650 of 
1968 and 34 of 1969) raising common 
question of law. Two parties in all the 
revisions are the same while the third 
party is different, Messrs Indian Mutual 
General Insurance Society Limited is 
the petitioner in all these cases and is 
hereinafter referred to as the insurer or 
the Insurance company. Messrs Himalaya 
Finance and Construction Company is tha 
contesting respondent and is hereinafter 
referred to as the owners or as the fin= 
ance company. The other respondents in 
the cases are various hirers, 


2. The material facts of the case 
are that the finance company owned a 
number of motor vehicles which it let ouf 
on hire to hirers under hire-purchasa 
agreements, These vehicles were insured 
by the hirers with the insurance com» 
pany and an endorsement No. 10 relating 
to the payment of the insurance money 
to the owners was effected im all the 
eases and the construction and legal 
effect of the same calls for determination 
fn these revisions. A detailed reference to 
the terms of the said endorsement would 
er, : 


3. It appears thai some damage 
had been caused to various vehicles and 
claim in their respect has been preferred 
by the owners and not by the hirers, The 
claim was repudiated by the insurer and 
the arbitration clause in the insurance 
`- policy has been sought to be enforced by 
the owners. ‘This has been opposed on be- 
half of the insurer on the ground that the 
owners were not parties to the arbitration 
agreement and so could not enforce it. 
In some cases the insurance company 
moved the Court below under a petition 
under Sections 32 and 33 of the Arbitra- 
tion Act for determination of the ques~ 
tion raised in the revision. Some other 
proceedings were initiated on applica~ 
Hons under Section 8 of the Arbitration 
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Act for appointment of an Arbitrator, Al! 
these cases have been decided by two 
different Courts by two main judgments 
affirming the right of the owners to in« 
voke the arbitration clauses. Aggrieved 
by these orders the insurance company 
has moved this Court under Section 115 
of the Code of Civil Procedure, 

. 4, The question for determination 
aS whether the owners, in view of en- 


‘dorsement No. 10, have become parties 


and so are entitled to enforce the arbi- 
tration agreement contained therein. The 
petitioner submits that the owners are 
Strangers to the arbitration agreement 
while the respondent Finance Company 
contends that it has a locus standi to en« 
force the arbitration agreement, The in- 
surance policy is Exhibit A/1 and the 
endorsement No. 10 is Exhibit A/5 and 
the arbitration agreement is contained in 
condition No. 8 of Exhibit A/1. The docu- 
ments are common in all cases except 
for the variations in dates, figures and — 
mumbers and in this judgment I am tak~ 
ing ET n ON of Civil ae 
sion O i e insurance policy 
Exhibit A/1 reads as follows: l 
“Whereas the insured by a proposal 
and declaration dated as stated in the 
Schedule which shall be the basis of this 
contract and is deemed to be incorporat- 
ed herein has applied to the Society for 
the insurance hereinafter contained and 
has paid or agreed to pay the premium 
as consideration for such insurance in 
respect of accident, loss or damage occur- 
ring during the period of Insurance, 
NOW THIS POLICY WIENESSETH: 
That subject to the Terms, Excep- 
tions and Conditions contained herein or 
endorsed or otherwise express hereon. 
SECTION 1— LOSS OR DAMAGE. 
i. The Society will indemnify the 
Insured against loss of or damage to the 
motor vehicle and/or its accessories whilst 
thereon, 
¥ W ® | BF 
The attached Schedule reads as follows: 
The Company: Indian Mutual General 
Insurance Society Ltd, Madras, 
The Insured: Namea M/s, Gobind Dass 
Mango Lal, 
Address:—— Delhi, 
{Owners: M/s, Himalaya Finance & Cone 
fae Company, Darya Ganj, 
elhi.), 


The policy declares the period of insure 
ance and gives the description of the 
motor vehicle as\a lorry, licensed carry» 
ing capacity 7 tons; year of manufacture 
1959 and the imsured’s estimate of value 
including accessories to be Rs, 24,000/«, 
The limit of the company’s lability 
under Section II-I (ii) in respect of any 
one claim or series of claims arising ouf 


/ 
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of one event is mentioned as Rs. 20,000/~ 
It has reference to the proposal and the 
declaration, | 


5. The arbitration clause contains 
ed in condition No, 8 reads as follows t= 


“All differences arising out of this 
policy shall be referred to the decision 
of an Arbitrator to be appointed in writ- 
ing by the parties in difference or if they 
cannot agree upon a single Arbitrator, to 
the decision of two Arbitrators, one to 
be appointed in writing by each of the 
parties within one calendar month after 
having been required in writing so to do 
by either of the parties or in case the 
Arbitrators do not agree of an Umpire 
appointed in writing by the Arbitrators 
before entering upon the reference. The 
Umpire shall sit with the Arbitrators and 
preside at their meetings and the making 
of an award shall be a condition prece« 
dent to any right of action against the 
Society. If the Society shall disclaim 
liability to the insured for any claim 
hereunder and such claims shall not 
within twelve calendar months from the 
date of such disclaimer have been refer- 
red to arbitration under the provisions 
herein contained then the claim shall for 
all purposes be deemed to have been 
abandoned and shall not thereafter be 
recoverable hereunder,” 


Endorsement No. 10 (Exhibit A/5), which 

is material for consideration of the case, 

is reproduced in fuli:— 
“Endorsement No, 10 . 

Indian Mutual General Insurance Sos 
ciety Ltd., 35, Mount Road, Madras-2, . 
HIRE-PURCHASE, 

' (Endorsement Attached To and Fornx 
ing Part of Policy No, CVILH 125596, _ 
It is hereby understood and agreed 
that M/s, Himalaya Finance and Con= 
struction Company, Darya Ganj, Delhi 
(hereinafter referred to as the Owners) 
are the owners of the vehicle described 
in the schedule to this policy and that 
the motor vehicle is the subject of a Hire» 
Purchase Agreement made between the 
owners of the one part and the insured 


of the other part and it is further under= . 


stood and agreed that the said owners 
are interested in any moneys which buf 
for this endorsement would be payable 
to the insured under this policy in ress 
pect of loss of or damage to ‘the said 
vehicle and/or accessories whilst thereon 
(which loss or damage is not made good by 
repair, reinstatement or replacement) and 


' such moneys shall ba paid to the said 


owners as long as they are owners 
the vehicle and their receipt shall be a 
full and final discharge to the Society in 
respect of such loss or damage, — 


Save as by the endorsement Express. 
Ty agreed nothing herein modify or 
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affect the rights or liabilities of the ine 

sured or the Society respectively under 

or in connection with this policy or any; 

Le eee condition or limitation: 
ereo 


Dated at Madras this 6th day of De= 
gember, 1962. 


For Indian Mutual General Insuraneg 
Society Limited, 
XXXX 


' General Secretary,” % 


The learned counsel: for the parties subs 
mitted that there was no direct authority; 
bearing on the subject and they have ine 
vited me to decide the matter on firsf 
principles, It appears to me that the 
name of the owners has been given in 
the schedule to the insurance policy 
under the heading “Insured” and the in- 
surable interest in the vehicle covers the 
value of the interest of the owners, Ene 
Gorsement No, 10 is attached to and forms 
part of the insurance policy and it res 
cords’ the understanding and agreement 
with the owners of the vehicle which is 
subject to hire-purchase -agreement be~ 
tween the owners and the insured and 
that the owners have interest in any 
moneys which, but for the endorsement, 
would be payable to, the insured * * = 
and that such moneys shall be paid to the 
said owners as long as they are the own- 
ers of the vehicle and their receipt shall 
be a full and final discharge to the So= 
ciety in respect of such loss or damage, 
from this stipulation, it follows that if 
hed been mutually agreed amongst allj.. 
the three parties, that is to say the insur- 
er, the insured and the owners that the 
moneys due under the insurance policy 
Shall be payable to the said owners only 
and it was their receipt which was to 
operate as a full and final discharge fo 
the insurance company,” l 


mnere ïs no doubt tha? the owners had 
monsented to the endorsement No, 10 (Ex-- 
hibit A/S) and since in terms it refers to 
other terms, conditions and rights and 
liabilities arising in the insurance policy, 
they would be deemed to have consented: 
fo all the terms and conditions contained 
in the same, The endorsement expressly 
declares the owners to be interested in 
tha moneys and casts an absolute fand 
not optional) duty on the insurance com- 
pany to pay the said moneys to the own» 
ers so long as they are the owners. This 
obligation of the insurer cannot be dis- 
charged by the insurer unless and until 
satisfaction is accorded by the owners, In 
my opinion, the legal position that flows 
is that on the consideration (in respect 
of payment of premium and etc..) mov- 
ing from the insured, the insurance com- 
pany has agreed to indemnify the owners 
in respect of the motor vehicle of -which 
the finance company is legally the owner 
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and the insurance company has agreed 
to pay the amount due under the policy 
only to the owners. The proposition thus 
stated would make the owners parties to 
the insurance policy, 


6. We may examine the matter a 
little further. (1) The endorsement un- 
doubtedly forms part of the insurance 
policy and has the effect of modifying its 
terms to the extent specified; (2) the risk 
covered by the policy includes the insur- 
able interest of the owners of the vehi- 
cle; (3) the interest in the moneys pay- 
able under the policy has been created in 
favour of the owners and they alone 
have been given the right to give a full 
and final discharge to the insurance com~ 
pany; (4) the owners will, therefore, be 
fully entitled to claim and show that the 


moneys due under the policy and which’ 


they are interested in and entitled to 
receive have either been not paid by the 
insurance company or have wrongly been 
paid to the insured or lesser amount has 
been paid or offered than what is due; 
(5) the obligation on the part of the in- 
surance company would certainly create 
a corresponding right in the owners to 
enforce the same and (6) even in the 
case of assignment, the assignor does not 
lose all the rights and interest and the 
assignor and the assignee may, under 
certain circumstances be both enabled to 
enforce the same. See Union of India v, 
Sri Sarada Mills Ltd., Civil Appeal No. 
1045 of 1967 decided by the Supreme 
Court on 28-9-1972 = (reported in AIR 
1973 SC 281). From this it would appear 
that there is nothing incongruous with 


the owners and hirers ; both enforcing 
their ims in the policy. against the 
insurer. 


% Another aspect of the matter 
may not be ignored. The motor vehicle 
legally belonged to the owners who had 
a Valuable insurable interest in it, They 
hed let it out to the hirer for use in 
terms of the hire-purchase agreement, 
Should a loss or damage occur to the 
vehicle, the interest of the owners is 
fegally and vitally affected, In such a 
ease, should it be held that the hirer 
alone can recover the compensation for 
the damage from the insurance company, 
fit would open up a vista for frauds as 
the hirer may not only otherwise defraud 
the finance company but also recover 
compensation from the insurance com= 
pany and disappear, leaving the owners 
suffering practically an irréparable loss, 
To put the matter differently, supposing 
the hirer alone initiates proceedings to 
enforce the contract of insurance and to 
recover compensation from the insurer 
in terms of the contract of insurance, the 
legal proceedings thus instituted would 
perhaps not be maintainable in the ab- 
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sence of impleading of the owners, since 
it would be a plausible defence on the 
part of the insurance company to urge 
that in terms of the contract of insur~« 
ance, if is debarred from paying the 
amount of compensation to the hirer and 
in fact nobody excepting the owners (so 
Jong as they remain the owners) can 
claim it from the insurer and so both the 
hirer and owners must be made parties 
to the proceedings to realise the amount 
from the insurance company in order 
that the finding may conclusively bind 
all the parties to the transaction and all 
the matters in controversy between the 
parties be finally determined. 

8. It has not been suggested that 
in order to become parties to the insur~ 
ance policy, it was necessary for the 
owners to either sign the form of pro- 
posal or pay any consideration. In fact 
the signatures are, except as otherwise 
specified by the statutory provisions, not 
a necessary ingredient of consent to a 
contract. See Jugal Kishore Rameshwar- 
das v. Mrs. Goolbai Hormusji, AIR 1955 
SC 812, paragraph (7), 

9, So far as consideration is con= 
cerned, the same could and has in fac® 
been supplied by the hirer and this is, 
according to law in India, sufficient as 
consideration for a contract can move at 
the desire of the promisee from the third 
party. It is unlike English law ‘where 
consideration cannot move from a third 
party and must move from the promisee 
himself, On the finding that the finance 
company, the owners, are parties to thel. 
contract of insurance, it would follow 
that they are parties to the arbitration 
agreement contained in the insurance 
policy. As such I hold that the owners 
can enforce the arbitration agreement, 


10. In Alice Marie Vandepitte v, 
Preferred Accident Insurance Co. of New 
York, AIR 1933 PC 11, it was laid down 
that a stranger to an arbitration agree- 
ment cannot enforce the same unless he 
be a beneficiary, The Privy Council ob- 
served as follows: 


“On equitable principles only a per 
£o0n who is a party to a contract can sue 
on it. The law knows nothing of ‘jus quas 
esitum tertio arising by way of contrach 
such a right may be conferred by way 
of property, as for example, under a 
trust, but if cannot be conferred on a 
stranger to a.contract as a right fo en= 
force the contract in personam, But a 
party to a contract can constitute him» 
self a trustee for a third party of a right 
under the contract and thus confer such 
rights enforceable in equity on the third 
party. The trustee then can take steps fo 
enforce performance to the beneficiary by 
the other contracting party as in the case 
of other equitable rights, The action 


i; 
ishould be in the name of the trustee; if, 
‘however, he refuses to sue, the benefi~ 
iqiary can sue, joining the trustee as a 
sdefendant, 

E “In such cases again the intention to 
‘eonstitute the trust must be affirmative~ 
‘ly proved: the intention cannot necessa~ 
:rily be inferred from the mere general 
words contained in a contract such as 
an insurance policy,” 


4On the finding that the owners are parə 
‘ities to the contract of insurance, it is no# 
necessary for me to consider the applic- 
fability of the aforesaid dictum of the 
{Judicial Committee, but if it were neces- 










therefore, entitled to claim their rights 
under it, 


11. Mr. Chadha, the learned coun« 
sel for the petitioner-insurer, has relied 
upon a passage on pages 633 to 635 under 
the heading ‘Hire-Purchase Agreement’ 
in Shaweross on Motor Insurance, Second 
Edition. Under the sub-heading “tha 


hire-owners”, the learned author observe - 


ed as follows:— 


“The position. of the hire-owners in 
regard to a hire-purchase endorsement in 
a policy issued to the hire-purchaser is 
more complicated. Their rights, as detere 
mined by the general principles of the 
law of contract are as follows: 


(1) No person who is not a party fo 
a contract can himself directly enforce 
rights in his favour thereunder, 


(2) Consideration must move from 

the plaintiff, 

“In most cases the hire-owners are in no 
sense a party to the policy, unless it can 
be said that the assured is their agent, 
But even in this case there would, as a 
rule, be no consideration moving front 
the hire-owner, When consideration is 
given by an agent it cannot be relied upa 
on by the principal unless it was piven 
on his behalf. . Where the premium is 
paid by the assured, it is, it is submitted, 
paid by him on his own behalf, unless 
there is something in the hire-purchase 
agreement which requires him to pay if 
„on behalf of the owners as well, 

f "Where, as sometimes is the case, the 
premium is paid by the owners, it would 
seem that it is paid by them as agents 
for the assured if the policy is issued to 
him and recites’: the payment by him of 
the premium. It might be, however, that 
in certain. cases it would be held that a 
premium paid by the owners was paid by 
them on their own behalf as well as on 
behalf of the assured, 
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“It should be noticed that in practice 
where a policy is issued to cover a vehi- 
cle being bought by hire-purchase, the 
insurers issue a duplicate copy of the 
policy—including the endorsement— to 
the owners. It is possible that in such 
cases, if the decision in Re National Be» 
nefit Assurance Co., (1932) 2 Ch 184, is 
followed, the owners might be held to 
have rights by estoppel against the in~ 
surers, ' 

“Moreover it must not be forgotten 
that in any case there may be some col- 
lateral agreement between the owners 
and the insurers which entitled the own- 
ers 3 take advantage of the endrose« 
men: 


_ “With the above general considera- 
tions in mind, the effect of each hire-pur< 
e endorsement as between owners 
and insurers must be decided by the par- 
ticular circumstances of the case. But if 
may be said that the owners will be af- 
fected by any misconduct or breach of 
condition on the part of the assured. Thus 
if he fraudulently destroys the vehicle, 
they. although quite innocent, may be 
unable to recover.” 
The aforesaid passage establishes the 
two well known principles of English 
Jaw that no person who is not a party to 
a contract can himself directly enforce 
the rights in his favour and that consi- 
deration must move from the plaintiff, 
So far as the second proposition is cone 
cerned, the definition of consideration in 
Indian law contained in Section 2 (d) of 
the Contract Act is different and reads 
as follows:-— ; 

“When af the desire of the promi 
sor, the promisee or any other person 
has done or abstained from doing, or 
does or abstains from doing, or promises 
to do or to abstain from doing something, 
such act or abstinence or promise is call- 
ed a consideration for the promise.” 
The distinction between Indian law and 
the English law on the subject has been 
clearly brought out by Mulla on Con= 
tract. Therefore, the English authorities 
turning on the question of emanation of 
consideration from the plaintiff are no 
of much assistance in deciding the cons 
troversy jn these cases, 

12. So far as the first proposition 
is concerned, there is hardly any doubt 
that a person who is not a party to the 
contract cannot enforce it, but the learn~ 
ed author has taken care to observe thaf 
it. must not be forgotten that in any case 
there may be some collateral agreement 
between the owners and insurers which 
entitles the owners to take advantage of 
the endorsement, For example, if the 
insurers agree to give the owners the 
benefit of the hire-purchase endorsement 
in consideration of the owners procuring 
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. the policy fo be effected with them. The 
author has further observed that the 
effect of each hire-purchase endorsement 
‘as between the owners and insurers must 
be decided by the particular circumstan~ 
ces of each ease. The observations are, 
in my opinion, therefore, not helpful in 
the case in hand, 


13. Mr. Chadha has also cited 
Des Raj Pahwa v, Concord of India In- 
surance Co. -Lid, AIR 1951 Punj 114, 
where Falshaw, J. following the autho- 
rity of the Privy Council in Alice Marie 
Vandepitte’s case, AIR 1933 PC 11 (supra) 
observed that a stranger to a contract 
could not enforse the same. He has also 
cited Patanjal v. M/s. Rawalpindi Thea- 
tres (P.) Ltd., Delhi. AIR 1970 Delhi 19, 
where it is observed that only a person 
who is a party to a contract can sue on 
it and the existence of statutory or equit~ 
able exceptions to this rule do not im- 
pugn upon its general fundamental cha- 
racter and of course if the subject-mat~ 
ter of the arbitration agreement is cap- 
able of assignment, then the assignee 
would step into the shoes of his assignor 
and be both. bound by it and entitled to 
enforce it, but for this purpose, Court 
should look to the law relating to assign~ 
ment of contractual rights and obligations 
and also to see whether in a given case, 
the assignee has exercised his right as 
such. There can be no doubt about the 
proposition of law laid down in Des Raj 
Pahwa's case, AIR 1951 Punj 114 and in 
Patanjal’s ease, AIR 1970 Delhi 19. They, 
however, do not apply to the facts of this 
case as, in my opinion, the owners are 
parties to the contract of insurance and 
also to the arbitration agreement, 


14. Mr. Chadha has again relied 


on. Hire-Purchase Law and Practice by 
Good, 1962 Edition on page 331 under the 


sub-heading ‘“Hire-Purchase Endorse: 
ment” which reads as follows:—~= 
“(b) Hire-purchase endorsements. 


fn the case of motor vehicles comprised 
in hire-purchase agreements and insured 
fin the name of the hirer the owner’s ins 
terest is customarily protected by a 
hire-purchase endorsement which de< 
elares that the person designated in the 
‘endorsement is the owner of the goods 
and provides that no payment is to be 
made to the hirer under the policy until 
the owner's interest in the goods has been 
satisfied. The extent to which the hirer, 
as between himself and the insurance 
company, is bound by this endorsement 
if he has not expressly assented to it is 
a matter of some doubt. If the endorse~ 
ment appears on the face of the policy it 
forms part of its terms and is binding on 
the hirer. If, on the other hand, it ap- 
pears on the back of the policy it is bind- 
ing only if incorporated in the policy; 
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under the terms of the policy itself 
which will normally be the case—or by, . 
a separate agreement between the insus - 
rers and the hirer, i 
._ “There remains to consider the quesa . 
tion whether the endorsement gives the 
owner a right of action against the in= 
surers. The better view would seem to 
be that in normal circumstances it does 
mot, first because the owner is a stranger 
to the contract of which the endorsement 
forms part and secondly because, even 
though the owner is a promisee, the con- 
sideration necessary to support a claim 
has moved not from him but from the 
hirer. On the other hand, the endorses 
ment may, if it was assented to by the 
hirer, constitute evidence of the hirer's 
intention to insure for the owner's inte- 
rest as well as for his own so as to en 
title the owner to make a claim in his 
own name direct against the insurers,” 


Here again, the observations founded on 
the English law that the consideration 
mecessary to support the claim of the 
owner has moved not from the owner, 
but from the hirer, is not helpful, 


15. As a result of the discussion, 
my conclusion is that the owners’ finance 
company is a consenting party to the 
contract of insurance and is entitled to 
enforce its claim to recover the compen= 
sation for the Joss and damage to the 
motor vehicle in terms of the insurance 
policy as modified by Endorsement No. 
10. As such it is also a party to the arbi« 
tration agreement and is entitled to en= 
force the same by a petition under Sece 
tion 20 of the Arbitration Act or othere 
wise. The findings of the Courts below 
are, therefore maintained and the révi~ 
sion petitions are dismissed, but in the 
circumstances of the case, the parties ars 
Jeft to bear their respective costs. 


Petition dismissed, 
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one Writ No, 548 of 1971, D/+ 13-28 


Index Note: {AJ Constitution oğ 
India, Art. 226 —~- Who can file petition, 

Brief Note:— {A) Where in a partnere 
ship consisting of joint family members’ 
conducting liquor business one of the 
members acts in representative capacity 
as managing partner oor proprietor 
foint family business in pursuance of a 
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familyr arrangement, a member whose 
mame is deleted from the licence by the 
Excise authorities illegally and acting 
mala fide has locus standi to invoke the 
writ jurisdiction to ask for relief of rendi- 
‘tion of accounts and removal of cloud to 
bis title created by the authorities. 
(Para 14} 


Index Note: (B) Constitution of 
India, Art. 226 —- Declaratory relief — 
Writ jurisdiction cannot he exercised to 
grant ca pia relief, AIR 1966 Cal 
601, Relied o (Para 28} 


- Index EPR (C) Constitution of 
India, Art. 226 — Alternative remedy — 
Parallel proceeding pending in civil court. 


Brief Note:— (C) Where a civil suif 
is already filed asking for rendition of 
accounts of a partnership business - in 
liquor and the orders of the Excise au- 
thorities deleting his name from the 
license are also assailed. the ends of jus- 
tice would be better served if the parties 
are left to agitate the merits of the ime 
pugned orders in the civil litigation. 

(Para 32) 
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S. N. Chopra and S. L. Bhatia with 
Miss Raj Kumari, for Petitioners: F. S., 
Nariman, Addl. Solicitor General of 
India with B. N. Kirpal (for Nos. I to 4; 
G. S. Vohra and A. S. Puri (for No. 5); 
Dr. L. M. Singhvi, Ravinder Narain and 
J. N. Aggarwal (for No. 6) and C, K. 
Daphtary and Ravinder Narain (for No, 
%), for Respondents, 


S. N. SHANKAR, J.: On May 17, 
1971, Sudershan Kumar Kalra filed this 
“writ petition under Articles 226 and 227 
of the Constitution praying that the fol- 
lowing orders of the Collector of Excise, 
respondent No. 4, Lieutenant Governor, 
Union Territory of Delhi, respondent No. 
2 and Commissioner of Excise, respon= 
dent No, 3 be quasheds 
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A. IL Re 


1, Order dated October 9, 1969 pass- 
ed by the Collector of Excise holding that 
the L-2 Licence mentioned in the peti- 
tion was individual property of respons 
dent No. 6, Kishan Lal Kalra: 

2. Order dated March 31, 1971 pass» 
ed by. the Collector of Excise determining 
the said licence for non-renewal; 


3. Order dated April 1, 1971, passed 
by the Lieutenant Governor sanctioning 
the issuance of fresh L-2 licence in fave 
our of Kishan Lal Kalra and 


4, Order dated April 6, 1971 passed 
in appeal by the Commissioner of Excise, 


2a He has also prayed in clausa 
(b) of the prayer clause that a writ in 
the nature of mandamus or any other 
writ or directive or order be issued di- 
recting that the L-2 licence as issued on 
September 1. 1956. referred to in the peti- 
tion to M/s. Esplanade Bar and Restaue 
rant and modified from time to time be 
deemed to be still operative -and m- 
vogue. The other respondents impleaded 
in the writ petition are Union of India, 
respondent No. 1. Hans Raj Kalra. rese 
pondent No. 5. Kishan Lal Kalra, res 
pondent No. 6 and Jogmohan Kalra. res- 
pondent No, 9. The licence in question in 
the meantime was transferred in favour 
of Kishan Lal, Wine Merchants (P.) Ltd. 
The petition was, therefore, amended 
and the Limited Company was added (in 
oe a amended petition) as respondent 

O. 3. 


3. On October J, 1971, the peti- 
tioner Sudershan Kumar Kalra died. His 
widow, two sons. one of whom is a minor 
and three minor daughters thereupon 
applied to be impleaded as petitioners in 
place of the deceased. By order dated 
December 21, 1971, this application was 
accepted subject to just exceptions, The 
petition was, therefore, amended for the 
second time, The widow Shrimati Sheela 
Devi. two sons and three daughters of 
Sudershan Kumar are thus now the six 
petitioners in the present (second) amend» 
ed petition dated January 11, 1972, 


4, The petition is opposed by rese 
pondents 1 to 4 as also Kishan Lal res- 
pondent No. 6 and the Private Limited 
Company, respondent No. 8 Hans Raj, 
respondent No, 5 has supported the peti» 
tioners, 


5. According to the petition, in 
the year 1938, Ishar Dass, father of the 
deceased petitioner Sudershan Kumar, 
started wine business in the name of ‘Es« 
planade Bar and Restaurant’ at Banars? 
Krishna Mansion, Chandni Chowk, Delhi 
which was a business of the joint Hindu 
family. It was continued under the name 
of “Messrs Ishar Dass Kalra and Sons.” 
This business continued to be owned by 
the joint Hindu family of which Ishar 


p. 
A974 
Dass and his three sons, namely, the de- 
_ eased petitioner and respondents 5 and 
$ were members. The business was being 
warried on under L-4 licence for retail 
sale of foreign liquor in restaurant. On 
June 2, 1946, Ishar Dass died suddenly. 
‘All rights. title and interest in this busi~ 
mess, according to the petitioners, there- 
fapon devolved jointly on the three sons 
of the deceased. The liquor licence which 
‘was the property of the Hindu undivided 
family, it is stated, continued in the same 
mame through Kishan Lal, respondent 
iNo.-6 as a legal representative. In order to 
Obtain continuance of the licence the 
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tember 1, 1956. the day on which the 
Chief Commissioner permitted the carry- 
ing on the business under L-2 licence, 


On March 6, 1958, respondent No. 6, 
as Managing partner, wrote to the Dis- 
trict Excise Officer intimating that the 
Bar and Restaurant had been closed and 
that the business was thereafter being 
run under L-2 licence in the name of 
Kishan Lal & Company with no change 
in the constitution of the firm and neces- 
sary changes may be made in the excise 
records. On this letter, the Collector of 
Excise raised a doubt and an enquiry was 


held. After recording the statements of 
both the partners i.e. respondent No. & 
and the deceased Sudershan Kumar in 


, petitioners state that Kishan Lal. in pur- 
-Suance of a family arrangement. made an 
“application to the Deputy Commissioner, 


(Delhi. on June 7, 1946 as Managing Pro- 
prietor of Ishar Dass Kalra and Sons with 
a view to continue the business. On 
March 14. 1947. a partnership deed was 
also executed between them in respect of 
the business effective from June 3, 1946, 
fhe day next after the death of their 
father Ishar Dass, 


In 1950, respondent No. 5, the eldest 

VË the three brothers. by mutual arrange- 
ment between the brothers. left the busi-«- 
mess of Esplanade Bar and Restaurant as 
be took a country liquor licence: so that 
fhe business of Messrs Esplanade Bar and 
Restaurant became the property of the 
€wo brothers only i.e. deceased petitioner 
Sudershan Kumar and respondent No. 6 
Kishan Lal. A deed of partnership dated 
April 27, 1950 was also executed between 
them effective from April 1, 1950. In Au- 
t, 1956. as a result of introduction of 

e policy of prohibition on the consump- 
fion of liquor in public. all public bars 
were closed and L-4 licences were abo- 
lished with effect from August 14, 1956. 
On August 18, 1956, the Chief Commis- 
sioner approved the grant of L-2 licence 
fo the existing holders of licence L-4 
{other than hotels) provided they applied 
for the same and fulfilled certain condi~ 
tions. Among the L-4 licensees was the 
name of “M/s. Esplanade”. Respondent 
INo. 6 on this basis, according to the peti- 
tion, applied for the grant of an L-2 
licence to the Collector of Excise. On 
September 1, 1956, an L-2 licence in the 
mame of “Shri Kishan Lal s/o Shri Ishar 
Dass, of 5, Siri Ram Road, Delhi of Mis. 
Esplanade” was accordingly issued. The 
words “Bar and Restaurant”, according 
fo the petition, were omitted from this 
licence because under the L-2 licence 
bars were prohibited ‘and restaurants 
could not be run in the same premises 
where liquor was to be sold. Another 
partnership deed in respect of the busi- 
mess was then executed between deceased 
Sudershan Kumar and respondent No. 6 
on. November 7, 1956, effective from Sep- 


_ehange of name of 


this enquiry wherein respondent No. 6 
stated that he was a representative licen- 
see of the firm Esplanade Bar and Rese 
taurant, the Collector approved the 
firm from “M/s, Es- 
planade” to “M/s. Kishan Lal & Co.” 
This approval was communicated to the 
firm by letter dated July 14, 1958 In 
1960-61, Shri V. R. Bapat. Commissioner 
of Excise again directed an enquiry into 
the constitution of all firms holding licen- 
ces in the firm names. Respondent No. 6 
again, as Managing Partner of Kishan 
Lal & Co., by his letter dated March 29, 
1961, confirmed that this firm consisted 
of himself and Sudershan Kumar. For 
the year 1961-62 accordingly licence in 
L-2 form for the business was prepared 
which contained the names of Kishan Lal 
and Sudershan Kumar as co-licensees 
and this licence thereafter continued to 
be renewed from year to year. There- 
after. Jagmohan Kalra son of respondent 
No. 6 was also admitted to the partner- 
ship to share the profits of his father. A 
new partnership dated July 1, 1964 was 
therefore executed. On July 27, 1964. the 
two partners of the old firm. respondent 
No. 6 and Sudershan Kumar consequent- 
ly applied for the inclusion of the name 
of Jagmohan Kalra in this licence, There- 
after, Hans Raj Kalra, respondent No. 5 
also rejoined the firm Kishan Lal & Co., 
and a fresh deed of partnership dated 
July 1, 1966, was executed. On December 
10, 1966 another application for the in- 
clusion of the name of Hans Raj also 
in the licence was made. After enquiries 
the Collector of Excise by order dated 
June 9, 1967, approved and endorsed the 
names of Jagmohan Kalra as well as 
Hans Raj Kalra in the L-2 licence of the 


6. During all this period, accorde: 
ing to the petition, the entire correspon- 
dence on behalf of the firm was carried 
on with the Excise Department by Kishan 
Lal, respondent No. 6, as Managing Part- 
ner of the firm and he applied for re- 
newal of the licence from year to year, 
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4. Towards the end of 1966, the 
petition states that it came to the notice 
of Sudershan Kumar and Hans Raj, res- 
pondent No. 5, that very substantial 
amounts of the partnership were being 
illegally and surreptitiously diverted by 
Kishan respondent No. 6 and he had 
also by manipulation raised huge loans 
on bogus ‘hundies’. Differences thus arose 
between the partners but they wers 
amicably settled by arbitration and a 
new deed of partnership dated April 19, 
1967 was executed between them. Af 
this stage, according to the petition, 
large amounts were due from respondent 
Wo. 6 to the partnership. The new deed 
of partnership provided for the repay~ 
ment of these amounts by respondent No. 
6 along with interest within a period of 
two years in terms of the deed. The deed 
also provided that respondent No. 6 shall 
mot withdraw any further amounts from 
the partnership funds except a sum of 
_ ‘Rs. 1,500/- per month in terms of iis 
' clause 10-B. The affairs of the firm, the 

petitioners state, thereafter proceeded 
1 smoothly till about October, 1967 but res 
pondent No. 6 failed to honour his com= 
mitments and did not make the payments 
is had been agreed to by him, Differen= 





ces, therefore, again arose. and respon- 
dent No. 6 wanted to eliminate Suder~ 
‘shan Kumar and Hans Rai altogether 
-from the frm, 


8. With this object, on November 
7, 1967, respondent No. § submitted an 
application to the Lieutenant Governor 
and claimed that L-2 licence was his 
individual property and that he did not 
know why the names of other partners 
had been included in the licence at his 
back without his knowledge and also 
without the sanction of Lieutenant Goy- 
ernor. This application was forwarded 
by the Lieutenant Governor to the Ex» 
cise Commissioner with an endorsement, 
The Excise Commissioner, by his order 
dated February 7/17, 1968, struck out the 
names of Hans Raj and Jagmoh an Kalra 
from the licence without giving an oppor- 
tunity of being heard to these persons, 
Hans Raj thereupon filed a writ petition 
in the High Court against the legal 
deletion of his name. On February 27, 
1969, the writ petition was accepted by 
the High Court on the ground that no 
hearing had been granted to Hans Raj 
before excluding his name ‘from the 
licence and the matter was remanded to 
the Commissioner of Excise to be heard 
afresh and decided according to law, 
Hans Raj thereafter complained that in 
spite of his requests and representations, 
this order of the High Court was not be~ 
Ing complied with by the authorities and 
on this grievance filed a second writ peti-« 
tion. On May 26, 1969, the High Court 
dismissed this writ in limine with the obs 
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servations that the order by which the 
mames of Hans Raj and Jagmohan had 
been removed from the licence had als 
ready been quashed and this order, there« 
fore, had to be completely ignored with 
the result that the names of Hans Raj 
and Jagmohan Kalra would, for all pur- 
poses, be deemed to have been included 
in the L-2 licence till the same were 
again celeted in accordance with law. In 
the meantime, respondent No, 6 had filed 
certain complaints to the Lieutenant 
Governor against Sudershan Kumar 
whose name at that stage still appeared 
on the licence. He (respondent No. 6} 
also applied to the Collector of Excise 
under Section 39 of the Punjab Excise 
Act to take over management of the L-2 
licence, i 


On July 6, 1968, the Collector witha 
out notice to Suders Kumar, it is 
alleged, took over the management as 
prayed for by respondent No. 6 and aps 
pointed one I. D. Gulati as the sole manas 
ger of the business. Sudershan Kumat, 
in these circumstances, on December 1f, 
1968, fited suit No. 852/68 and prayed for 
rendition of accounts of the Perae 
Kishan Lal & Co.. and payment of 
share of profits for the period with ar 
from April 19, 1967 to November 30, 
1968. He also prayed for a perpetual ine 
function against respondent No. 6 and 
his son Jagmohan Kalra restraining them 
from withdrawing any amount from the 
partnership in contravention of clause 
(10-B) of the partnership deed dated) 
April 19, 1967. 


9 The Excise Commissioner in 
compliance with the order of the High! 
Court dated February 27, 1969, took un 
the matter afresh. It appears that at this 
stage the application of respondent No. 
§ dated November 7, 1967 also came up 
before him. By order dated July 8, 1969, 
the Commissioner remanded the case to 
the Collector of Excise “for a thorough 
enquiry into the mattens raised in the 
petition dated Yth Navember, 1967 for a 
disposal of the petitions dated 27th July, 
1964 and 10th December, 1966.” By his 
order dated October 9, 1969, the Collecs 
tor of Excise, on this "remand, held thai 
the L-4 licence had been granted on J uly; 
5, 1946 to respondent No. 6 as an indivis 
Qual and he continued to hold the same 
as such and the subsequent endorsements 
made on the licence in the years 1958 
and 1961 had the effect of transferring 
the licence held by an individual to “a 
partnership and as no order of 
transfer had been passed by the grants 
ing authority, the Chief Commissioner, 
the said “transfers” were a nullity. The 
endorsement on the licence substituting 
the words Kishan Lal & Co., instead of 
the words M/s, Esplanade and the order 
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dated July 27, 1961 whereby the name of 
Sudershan Kumar was added in the 
licence as a partner by treating the 
licence as having been granted to a part- 
` mership were also held to be illegal for 
the same reason. The licence accordingly 
was directed to be restored to its origi 
form as granted on September 1, 1956, to 
Kishan Lal as individual. In consequence, 
the name of Sudershan Kumar appearing 
jm the licence was deleted. Aggrieved 
from this order, Sudershan Kumar filed 
an appeal and also applied for stay of 
operation of the order, 


10. Tn the meantime the licence 
Tor the year 1970-71 was to expire in 
‘ March, 1971. On January 4, 1971, 
‘respondent No. 6 as usual applied for the 
renewal of his licence. On March 30, 1971, 
however, he wrote to the Collector of 
Excise that his application may be treats 
ed as withdrawn but on the next day le; 
March 31,1971 he submitted a fresh ap- 
plication to the Lieutenant Governor for 
grant of L-2 licence in his own name for 
ithe same premises where the business 
of the partnership was being carried on, 
On the letter of respondent No. 6- dated 
March 31, 1971, requesting for withdra« 
wal of his previous application, the Col- 
lector recorded on March 31, 1971, thaf 
the previous licence staod “determined 
due to non-renewal”. On the day follow- 
fing i.e. April 1, 1971, the Lieutenant Gov~< 
ernor sanctioned the issuance of a fresh 
Ne ia in the name of respondent 
O. é b 


IL In the new situation as if de- 
weloped after the sanction and grant of 
this L-2 licence the appeal filed by Suder« 
shan Kumar from the order of Collector 
of Excise dated October 9, 1969 was dis< 
missed as infructuous by the Commis« 
sioner of Excise by a brief order dated 
‘April 6, 1971. In the detailed order re- 
cording reasons for the dismissal he also 
endorsed the findings of the Collector of 
Excise that licence had originally been 
issued to respondent No. 6 as an indivis 
dual and its subsequent transfers ‘were 
illegal. In the meantime the licence was 
fransferred by respondent No. 6 under 
orders of the Lieutenant Governor dated 
‘April 1, 1971 to the Limited Company, 
respondent No. 8 as from May 16, 1971, 


432. The case of the petitioners is 

that all these orders passed by the Ex- 
cise authorities be quashed for reasons 
stated in the petition as the same are 
vitiated, illegal and mala fide and that 
it may further be held that the licences 
in pursuance of which respondent No. § 
all along conducted the business was in 
fact the continuation of the original L-4 
licence granted to their grandfather 
Ishar Dass, 
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. B _ The contesting respondents 
have raised several preliminary objecte 
tions. The frst preliminary objection 
raised by Shri F. S. Nariman, Additional 
Solicitor General, appearing on behalf of 
respondents 1 to 4 is that the present 
petitioners have no locus standi to claim 
the relief prayed for in the petition after 
the death of Sudershan Kumar. He urged 
that the last licence granted to Kishan 
Lal the Excise authorities was under 
clause {2) of Rule 4.2 of the Delhi Excise 
Manual Vol. H (hereinafter called “the 
Rules") and as this grant was not chal- 
lenged the prayer in clause (b) of the 
relief clause could not be granted. The 
learned counsel also referred to the pro- 
viso of Rule 5.7 of the Rules and main- 
tained that the addition of the name of 
legal heirs of a deceased partner in the 
licence was in all cases at the sole discre- 
tion of the Collector and because the peti- 
fioners had not even alleged that they 
had even applied to be so added, their 
claim that the L-2 licence as issued on 
September 1, 1956 to M/s. Esplanade Bar 
and Restaurant was to be deemed to be 
still operative and in vogue after the 
death of Sudershan Kumar, was wholly 
untenable. He placed heavy reliance on 
C. Buchivenkata Rao v. Union of India, 
AIR 1972 SC 1824, which was a case. 
under Mineral Concession Rules and 
where it was held that in order to enable 
a legal representative to continue legal 
proceedings the right to sue or to pursue 
the remedy must survive the death of 
his predecessor, 


_ 14. We do not find merit in these 
objections. As would be seen from the 
facts stated above the case of the peti- 
fioners broadly put is that the licences 
held by respondent No. 6 in pursuance of _ 
which he carried on liquor business and 
which were got renewed from time to 
time were really a continuation of the 
L-4 liquor licence originally granted by 
the Excise authorities to their grand- 
father Ishar Dass who carried on the 
business of vending liquor in the pre 
mises known as Banarsi Krishna Mansion, 
Chandni Chowk, Delhi, After the death 
of Ishar Dass, the petitioners claim, that 
this business devolved on the three sons 
of the deceased, including their father 
Sudershan Kumar, and was continued 
with respondent No. 6 acting as the 
Managing Partner or  Proprietor-in 
charge of the business for and on behalf 
of all the brothers. This, they say, was 
in pursuance of a family arrangement. 
Acting as Managing Partner, represent- 
ing all the brothers, they maintain, thaé 
respondent No. 6 applied to the Excise 
authorities for the issuance of licences 
for the business and the authorities on 
this basis actually issued the Hcences 
and respondent No, 6 was all through 
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allowed by different arrangements agreed 
to from time to time to continue the 
business. The licences under which the 
business was continued, they contend, 
were granted by the Excise authorities 
on the basis of the L-4 licence originally 
held by their grandfather, This business, 
they further claim, was carried on by 
respondent No. 6 all along with the joint 
assets of the parties and in the same pre~ 
mises where the joint business was be- 
ing done in the lifetime of Ishar Dass, 
Respondent No. 6, they say, earned pro- 
fits from this business and is liable to 
account for the same, Their father, they 
say, had the right to ask for the accounts 
and after his death this right survives 
to them, 

They thus claim an interest in the 
business conducted by. respondent No. 6 
and its assets including the rights in the 
licences under which it was continued. 
These licences, they say, at one stage 
contained the name of their father Suder~ 
shan Kumar also as a co-licensee but the 
Excise authorities wrongfully, illegally 
and mala fide deleted the name of Suder- 
shan Kumar from the licences with a 
view to help respondent No. 6 and fur- 
ther recognised the transfer of this 
licence to a third entity by means of the 
impugned orders. These orders, they say, 
cloud their title to and rights in the 
business carried on under the licences, 
By praying that the impugned orders be 
quashed they seek to have this cloud re= 
moved. Assuming the case as set up in 
the petition to be true, as indeed we are 
bound to assume for purposes of the pre~ 
liminary objection, we do not see why 
the petitioners are not entitled to have 
this cloud removed. They have in 
view, to our mind, a locus standi to ask 
for the reliefs prayed for in this petition. 
The death of Sudershan Kumar during 
the pendency of the petition makes not 
the slightest difference in the context of 
the claim that the petitioners seek to 
establish. 


Reference to Rule 4.2 or Rule 5,7 z 


these circumstances is of no avail. 

the business was carried on and continued 
by respondent No. 6 and the latter deriv~ 
ed profits from the transaction of the 
firm or from the use of the property or 
business connection of the and a case 
under Section 16 of the Partnership Act 
is made out or a fiduciary relationship is 
proved to exist between the parties, the 
petitioners have a right in law to claim 
accounts from respondent No, 6 and in 
that context have the locus standi to 
challenge the impugned orders. If the 
Excise authorities, knowing full facts, 
acted mala fide and illegally in deleting 
the name of Sudershan Kumar from the 
licence and if respondent No, & acted in 
a representative capacity as a Managing 
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Partner or Proprietor of the joint busix 
ness in pursuance of a family arrange- 
ment, as alleged by the petitioners, the 
impugned orders do operate to raise ai 
cloud to the title of the petitioners im 
the enforcement of their, right to seek 
accounts and they are entitled to have i? 
removed by asking for the prayers made 
in this petition. They have thus, in our 
view, a locus standi to file this petition,,. 

15. The observations of the Sup» 
reme Court in ©. Buchivenkata Rao’s. 
case, ATR 1972 SC 1324 relied upon by the - 
learned counsel are also of no assistance 
to the respondents. That was a case 
under the Mineral Concession Rules. The. 
deceased applicant in that case filed an 
application for the grant of mining lease 
and claimed to be entitled to the gran#* 
of the licence on the basis of an alleged. 
superior claim which was personal to 
him. After his death during the pen» 
dency of the petition, when his legal re» 
presentatives sought to continue the pro~ 
ceedings it was not permitted becaus® 
the Court found:— 

“In the instant case, we have set. 
out provisions showing that the rights 
which an applicant may have had for the 
grant of a mining lease on the strength of 
an alleged superior j cannot be 
separated from his personal qualis 
fications. No provision has been pointed 
out to us in the rules for impleading an 
heir who could continue the application 
for a mining lease., The scheme under 
the rules seems to be that, if an applix 
cant dies a fresh -application has to be 
presented by his heirs or legal represen 
tatives if they themselves desire to 
apply for the grant of a lease.........” 

On the allegations made in the pefi-x 
tion this is not the case here, The righi 
to claim accounts of the business carried 
on under the various licences in gues- 
tion vested in Sudershan Kumar and 
after his death survived to the petition 
ers. If the impugned orders cloud this 
right the petitioners undoubtedly have a 
locus standi to challenge them as stated 
earlier. 

16. Shri ©. K. Daphtary, appear~ 
ing for the Company, respondent No. 8, 
urged that the L-2 licence which had 
been transferred in favour of his client, 
the Limited Company, was not a renewal - 
of the old licence but was a fresh grant, 
He said that this grant had not been 
challenged at all in the writ petition 
and, therefore, the petition is not mains 
tainable, 

17. ‘This objection also does not 
stand scrutiny as a preliminary objec~« 
tion. Respondent No. 8 Company is ad= 
mittedly a transferee of the licence from 
respondent No. 6 which according to the 
petitioners was a joint licence and had 
continued to be so all through, If the 
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allegations in the petition are correct 
and the licence transferred was not the 
exclusive property of respondent No. $, 
consequences are to follow which will 
be relevant for purposes of determining 
the rights of the petitioners. It cannot 
at this stage, therefore, be said that the 
L-2 licence transferred by respondent 
No. 6 was his exclusive licence and be- 
cause the issuance of this licence is not 
ee the petition is not maintam- 
able, - 


18. Shri Nariman and Dr. Singhvi 
{counsel appearing for respondent No. 6) 
then urged that the petitioners had al- 
ready taken recourse to an alternative 
remedy in the civil court for the en- 
forcement of their rights which was a 
more effectual and adequate remedy in 
the facts and circumstances of this case 
and they have, therefore, disentitled 
themselves from invoking the extraordi- 
mary jurisdiction of this Court under 
Article 226, 


19. After hearing the JTearned 
counsel, and Shri S. N. Chopra, appear- 
ing for the petitioners, we find substance 
in this objection. As stated earlier, the 
petitioners have admitted that Sudershan 
Kumar, during his lifetime, filed a suit 
(registered as suit No. 852 of 1968 and 
renumbered as suit No. 35/71) for rendi- 
tion of accounts in respect of the busi- 
ness carried on by respondent No. 6 
under the various licences issued by the 
Excise authorities from time to time re- 
ferred to in this petition. In this suit, 
Sudershan Kumar prayed for rendition 
of accounts for the period from April 19, 
1967 to November 30, 1968. After the 
death of Sudershan Kumar, the petition~ 
ers applied under Order 22, Rule 2 for 
being substituted in place of the deceas~ 
ed. This prayer was allowed. They also 
prayed for amendment of the plaint filed 
by Sudershan Kumar under Order 6, 
Rule 17 on the ground that “some im~ 
portant developments and changes in 
the functioning of the firm M/s. Kishan 
Lal & Co.. have taken place, at the in~ 
stance of Shri Kishan Lal, defendant No. 
1”, This application of theirs was also 
accepted. The plaint of the original suit 
was consequently amended. In the am= 
ended plaint, the petitioners specifically 
mentioned the impugned orders’ along 
with some other orders passed by the 
Excise authorities and challenged their 
legality and validity on various grounds 
including their being mala fide, Para. 21 
of the amended plaint filed in Court 
reads as under: 


That the plaintiffs respectfully sub= 
mit that the aforesaid orders dated 9-10- 
4969 and 31-3-1971 passed by the Collec=« 
tor of Excise, orders dated 8-7-1969 and 
6-4-1971 passed by the Commissioner of 
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Excise and orders dated 1-4-1971 and 
15-5-1971 of the Lt. Governor are 

wholly illegal, void and mala fide and as 
such inoperative. The whole thing was 
pre-planned and wangled as the defen~ 
dant No. 1 and the Excise Department 
could not face the grounds put forth in 
the appeal. Under the circumstances, the 
previous L-2 licence issued in August, 
1956. in favour of M/s. Esplanade Bar 
and Restaurant which was subsequently: 
re-styled as M/s. Kishan Lal & Co. and 
of which the deceased plaintiff were un~ 
‘disputedly recognised co-licensee and 
the plaintiff continues as co-license¢, 
actually and in law continues to be effec« 
tive even though the business is now 
being carried on in the name of M/s, 
Kishan Lal Wine Merchants (Pvt.) Ltd,” 


They also enlarged period of account 
ing in the amended plaint. As agains® 
the prayer for accounts from April 19, 
1967 to November 30, 1968 as prayed for 
by Sudershan Kumar in the amended 
plaint (dated April 25, 1972) they prayed 
for a decree for accounts “from 19-4-1967 
up to date”. On contest by the defen~ 
dants the Court framed several issues, 
Issue No. 36 framed on October 4, 1972 
relates to the impugned orders, It is im 
the following terms: 


“Whether orders dated 9-10-69, 
21.3.71. 8.7.69. 6.4.71, 1.4.71 and 15.5.7} 
passed by the Excise authorities are 
illegal and void.” 


The question as to the validity or other« 
wise of the impugned orders is thus also 
before the court in the suit that is now 
being prosecuted by the petitioners, 


20... This is not all. If was admit 
fed by the parties during arguments tha 
Hans Raj respondent No. 5 aggrieved 
from the impugned orders has also filed 
suit No. 429 of 1971 in October; 1971, 
against respondent No. 6. In this suit he 
has impleaded the first four respon 
dents in this petition as defendants 1 to 
4; respondent No. 6 is defendant No, 5, 
the petitioners are defendants 6 to TP 
and the Limited Company, respondent 
No. 8 is defendant No. 13. In this suit, 
Hans Raj also has challenged orders im= 
pugned in the present petition. Amongst 
other reliefs he has prayed that it be 
declared that he, Sudershan Kumar and 
respondent No. 6 “were co-licensees of 
the L-2 licence from 1-7-66 till 2-4-71 in 
respect of the business of M/s. Kishan 
Lal & Co. Wine Merchants, carrying on 
business in the business premises Banarst 
Krishna Mansion, Chandni Chowk, 
Delhi”, The present petitioners in an= 
swer to this suit have filed a supporting 
written statement. The other defendants 
including the present respondents 1 to 4, 
§ and 8 are contesting this suit, On the 
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pleadings of the parties the court has 
framed issues 18, 15 and 17 in the fol- 
lowing terms 4 ; 


Issue No, 13, 


Whether the plaintiff, defendant No. 
5 and Sudershan Kumar were co-licen~ 
sees of L-2 licence from lst July, 1966 
until 2nd April, 1971 in respect of the 
wine business aoa on by the firm, 
M/s. Kishan Lal & Co 
Issue No, 15, f 


Whether the orders dated 8-7-1969, 
9.10.1969, 31.3.1971, 1.4.1971, 6.4.1971 and 
15.5.1971 passed by the Excise authorities 
(are) illegal, ultra vires, arbitrary and 
mala fide and therefore null and void? 
Issue No. 17, 


Whether L-2 licence dated 2-4-1971 
in the name of Ki Lal and in the 
name of Kishan Lal Wine Merchants 
(Private) Limited on or about 15th May, 
1971 is or should be taken to be the pros 
Peo the plaintiff and defendants Nos. 

o 


The parties in suit No, 429 of 197f 
filed by Hans Raj and Suit No. 852 of 
1968 filed by Sudershan Kumar have 
agreed in the civil suits that oral and 
documentary evidence in suit No. 429 of 
1971 will be read as evidence in suit No, 
35/71 with liberty to them td produce 
additional evidence if they so liked. This 
agreement was recorded by the court 
trying both the suits together, by order 
dated July 31, 1972. Copies of the plaint, 
written statement of the present peti~ 
itioners, issues framed by the court and 
the order, which we have referred to, 
r all filed before us during argu« 
ments, 


21. T£ would thus be seen that the 
subject-matter of the present petition is 
identically the same and is fully covered, 
by the civil suit which is being prosecut~ 
-ed by the petitioners, After the death of 
Sudershan Kumar they themselves intro~ 
duced the controversy in regard to the 
legality and validity of the impugned 
orders in this suit by amending the ori- 
ginal plaint. They are further parties to 
the suit filed by Hans Raj where again 
these very orders are under scrutiny. 
The interests of the petitioners and Hans 
Raj are identical both in the civil suit 
as well as the present writ petition. In 
the civil suit prosecuted by the peatition« 
ers, Hans Raj has filed a supporting writ- 
ten statement. Likewise, the petitioners 
in the civil court have supported the 
claim of Hans Raj. In para. 26 of the 
present writ petition the petitioners’ case 
is that respondent No. 6 manoeuvered 
the impugned orders to oust both Suder- 
shan Kumar and Hans Raj. Hans Raj in 
turn in para. 53 of his on to the 
writ petition states:— 
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"essence The answering respondent is' 
equally an aggrieved party. Both the. 
petitioner and the answering respondent 
have grievously suffered on account o8 
the (ilegal and high-handed actions of 
the authorities concerned, who have sole= 
ly acted to help Kishan Lal,” l 


We are thus constrained to hold that tha 
present writ petition is nothing mora 
than a parallel proceedings as far as tha 
contentions in regard to the impugned 
orders and the continuity of the a 
licence are concerned, 


. 22. Reference to. the uie 
and other issues framed in the civil suits, 
however, showed that the contesting dex 
fendants in the civil suit. namely, res= 
pondenis 1 to 4 and respondents 6 and 8 
in the present petition, had raised tech- 
nical objections to the jurisdiction of tha 
civil court to go into the question of cor« 
rectness and validity of the impugned 
orders assailed in this petition. The ques- 


tion, therefore, arose whether the suits 


in these circumstances would be an effec= 
five remedy for the petitioners. It- was 
apprehended that if these pleas of the 
contesting defendants were accepted in 
the suit the petitioners would be leff 
without a remedy. Before; the matter 
proceeded to the stage of examination of 
this aspect on its merits, the learned 
counsel for respondents 1 to 4 volunteer= 
ed an undertaking that his clients would 
mot press these technical issues and will 
mot question-the competence of the civil 
court to go into the validity of the im- 
pugned orders on grounds urged by the 
petitioners. Respondent No. 6 also filed 
an application (C. M. 195-W/73) volun- 
teering the same undertaking. A similar 
undertaking was put on record on behalf 
of respondent No. 8. In face of these 
undertakings, we have no reason to as« 
sume that the civil court will not be able 
to exemine the validity of the impugned 
orders in the suits pending before it. We 
have, therefore, no hesitation in coming 
to the conclusion that the petitioners in 
this case not only have, but have already 
availed of an alternative remedy for the 
redress of their grievance sought to be 
agitated by them in this writ petition, 


23. Tt was urged that the exist 
ence of an alternative remedy was no 
bar to the exercise of jurisdiction by the 
High Court under Article 226. The con- 
tention in the abstract is correct. Power 
to issue a writ, it is true, if there exists 
an alternative remedy, is only a rule of 
discretion and expediency and not one 
of jurisdiction or limitation on the power 
of the High Court. The further question, 
therefore, to be seen is whether in the 
facts of this case it would be just and 
proper to decline the exercise of writ 
jurisdiction in favour of the petitioners, 
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24. [While arguing on merits the 
contesting respondents took pains to 
show that in the facts of the case, ‘this 
Court should not exercise its discretion 
a Article 226 in favour of the peti- 

oners, 


25. Dr. Singhvi, during the course 
of his arguments on merits, referred us 
to Nandlal Khajanmal v. Thomas J. Wil- 
liam, AIR 1937 Nag 250: Puvvada Ven- 
kata Subbayya v. Attar Sheik Mastan, 
AIR 1949 Mad 252: Velu Padayachi v, 
Sivascoriam Pillai, AIR 1950 Mad 444; 
Muddi Narayanam and Bros., a Firm v. 
Kanumuri Subbaraju, AIR 1957 Andh Pra 
837 and a number of other authorities 
and urged that the partnerships relied 
upon by the petitioners entered into for 
the purpose of conducting the business 
under a licence, granted or to be granted, 
were ab initio void, but he said that a 
claim for accounts could still be laid in 
respect of a business if other circumstan- 
ces were found to exist. The learned 
counsel cited Sita Ram v. Radha Bai, 
AIR 1968 SC 534, where it was held that 
where the parties were not in pari delicto 
the less guilty party may still be able 
to recover the money paid or property 
transferred under the contract. This pos~ 
sibility, the Supreme Court has said, in 
this case, could arise in three situations 
specifically categorised in the judgment. 
This includes a situation where a party 
was induced into contract by fraud or 
strong pressure as also a situation where 
the party was under a fiduciary duty not 
to retain the property or to refuse to 
account for monies received on ‘the 
ground that the properties or the monies 
had come into his hands as the proceeds 
of an illegal transaction, 


He also drew our attention fo ‘the 
recent decision of the Division Bench of 
the Punjab and Haryana High Court in 
Budh Ram Balak Ram v, Dhuri Co-ope- 
rative -cum -Marketing -cum -Processing 
Society, Dhuri, AIR 1972 Punj & Har 185, 
where it was held that even though there 
was prohibition for formation of a part- 
nership by the licensee and the licence 
was a personal privilege the benefit 
whereof could not be extended to others 
by entering into partnership but still if 
the plaintiff was a sleeping partner, fol~ 
lowing the rule of law laid down in Sita 
Ram’s case, AIR 1968 SC 534 (supra) the 
suit for rendition of accounts of the dis- 
solved partnership could be maintained 
tno matter that the partnership agree~ 
ment be assumed to be void when it is 
found that the parties are not in 
delicto”. The learned counsel said that in 
the civil suit the petitioners had based 
their claim to accounts and title to the 
licence on diverse grounds, including the 
plea that the whole venture was a joint 
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family business and licences were obs 
tained in pursuance of family arranges 
ment and the business was worked and 
carried on with joint assets in the same 
premises in which their father started it, 
‘whereas in the present petition, he said, 
the petitioners sought the determination 
of their right to the licenses solely on 
the basis of partnership deeds, 


This, the learned counsel maintain= 
ed, clearly showed that the petitioners’ 
claim in the civil suit was more compres 
hensive. After a consideration of the subs 
missions made before us, on the first cons 
tention of the learned counsel that the 
Partnerships were void, we express no 
opinion, as the question is to be examine 
ed on merits in the background of the 
petitioners’ case that the name of Suder~ 
shan Kumar was mala fide removed from 
the licences by the Excise authorities re~ 
trospectively when both the premises in 
respect of which the licences were grant 
ed as well as the business actually carris 
ed on in pursuance of the sSame—were to 
‘their knowledge joint properties of the 
parties and the somersault taken by the 
authorities at the time of deleting the 
name of Sudershan Kumar was only to 
help respondent No. 6. But as far as the 
second contention is concerned, we arg 
in full agreement with Dr. Singhvi. Peti< 
tioners seek to prove their claim in the 
civil suit on more than one ground and 
not on the basis of partnerships alone, 
The decision in this writ petition, there= 
fore, is likely to lead to confusion and 
multiplicity of judicial proceedings, 


26. Shri Nariman in support of 
the same contention referred us to paras 
2 and 3 of the present writ petition and 
pointed out that the petitioners even in 
this petition seek to base their claim on 
the basis of a joint Hindu family and an 
alleged family arrangement though 
without particulars or evidence in. sup= 
port of the pleas. He then referred 
issue No.11 framed in Suit No. 429 which: 
reads as under:— 


“Whether L-2 licence was the pros 
perty of Hindu undivided family con= 
sisting of the plaintiff, defendant No. 5 
and Shri Sudershan Kumar from 2nd 
June, 1946 upto 18th April, 1967. If nof 
what is the effect?” 


The learned counsel urged that questions 
involved in these pleas cannot effectively; 
be decided on mere affidavits in the pre- 
sent proceedings. There is merit in this 
submission and wedo feel that to do 
complete justice between the parties the 


to 


-w 


pleas ean satisfactorily be adjudicated - 


after full and complete evidence, 

27. 
facts of this case and in view of the 
undertakings given by the contesting ress 


For all these reasons in the 4 
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pondents not to press the technical issues 
in the civil: suit, we-are of the opinion 
that it would be just and more appro- 
priate for the matter being decided in 

_ the civil suit already pending between 
the parties, 


28. There is yet another aspect of 
the matter. In the context of facts stated 
above, the relief prayed for in this writ, 
if granted, would be nothing more than 
mere declarations to be availed of by the 
petitioners in the civil suit, Writ jurisdic- 
tion under Article 226, to our mind. is 
not meant to serve these ends. In Gene- 
ral Manager. Eastern Railway v, Kshi-« 
rode Chandra Khasmobis, AIR 1966 Cal 
601 a Division Bench of the Caicutta 
High Court said:— 


T TEN, Article 226 should not be 
used and was not intended to be used as 
a medium or means for declaratory 
orders or declaratory reliefs declaring 
acts and orders invalid even though no 
relief could be granted to the petitioner. 
The Court should not issue writs of con= 
solation or writs propounding theories. 

is is not the function, scope and pur= 
pose of Art. 226. Nor should it be utilised 
for subsequent claims in future legal 
‘proceedings. Wide as the connotation of 
the words “direction” or “orders” is, it 
is not so wide as to include such declara< 
tions which can be appropriately decided 
in more appropriate proceedings.........” 


29. Shri S. N, Chopra argued that 
the petitioners had to assail the orders of 
respondents 1 to 4 in the civil suit under 
force of circumstances because these 
orders had been passed after the death 
of Sudershan Kumar and when the peti= 
tioners got themselves impleaded to con= 
tinue the suit. which they had to do, 
these orders had to be brought to the 
notice of the court to completely vindi- 
cate their right. The submission cannot 
be sustained. As stated earlier. the peti= 
#ioners on being impleaded enlarged the 
period of accounting in the suit and it 
was this that necessitated a challenge to 


the impugned orders in the suit. The 


argument of compulsion thus does not 
stand scrutiny. 


30. Shri Chopra then contended 
that in this petition he sought the decla« 
ration in regard to the impugned orders 
qua the Excise auhorities only on the 
ground that they were mala fide He also 
said that in writ proceedings where the 
Excise authorities were bound to prox 
duce their record it was easier for the 
petitioners to substantiate the case than 
fin the regular suit where the facts ad-« 
mitted by the respondents in these pro- 

li would be difficult to prove. We 
are unable to agree with the learned 
counsel We sea no reason why the facts 
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admitted by the contesting respondents 
in the writ proceedings would be difficult 
to prove in the civil suit and why the 
admissions made by the respondents in 
these proceedings will cease to be rele- 
vant in those proceedings. There is no 
reason to accept the submission of the 
Jearnei counsel that the relevant record 
available for purposes of the writ pro=-' 
ceedings will be withheld by the Excise 
authorities from the court in the civil 
suit. The argument that the declaration 
in this writ is sought only against the 
Excise authorities is also without force 
because as shown earlier the declaration 
is inextricably connected with the peti- 
toners’ right to claim accounts and would 
be as much operative against the Excise 
authorities as against the other conteste 
ing respondents, 


3L Lastly, Shri Chopra contended 

that in civil court under issue No. 36, ex- 
tracted above, as framed in suit No. 35 
of 1971. it will not be open to the peti-€ 
tioners to challenge the orders on the 
ground of mala fide. There is no merit in 
this submission. As pointed out by Dr. 
Singhvi in para. 21 of the plaint one of 
the grounds of attack to these orders is 
that they are mala fide, Issue No. 36, the 
learned counsel said and rightly. covers 
all the pleas raised in the plaint in re< 
gard to these orders. This issue thus 
covers the plea of the petitioners that the 
orders are liable to be quashed on tha 
ground of their being mala fide, 


32. In the resulf, we are of the 
view that the ends of justice would be 
hetter served if the parties are left to 
agitate the merits of the impugned 
orders in the civil litigation already pend- 
ing between them. Having regard to the 
nature of the contreversy and questions! 
of fact involved therein we are of the 
opinion that the claim in regard to the 
continuance of the original L-4 licence 
also can more appropriately be decided 
on complete and evidence rather 
than mere affidavits, 


83: The Writ Petition for this 
reason is dismissed but having regard to 
the circumstances of the case parties 

bear their own costs, 


Petition dismissed. 
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B. C, MISRA, J. 

Partap Chand Jain (decd) and 
others, Defendants-Appellants v. Smt. 
Bibbo Devi, Plaintiff-Respondent. 

Second Appeal No. 335-D of 1966, 
D/- 22-1-1973, from judgment and decree 
of Udham Singh, Addl. Dist, J., Delhi, 
D/- 20-7-1966. 

Index Note:— (A) Delhi and Ajmer 
Rent Control Act (1952), Section 13 
(1) — Compromise decree for eviction — 
Is a decree for eviction passed merely on 
the basis of a compromise valid? No. It is 
a nullity. 

Brief Note:— (A) The reason is that 
the jurisdiction of the Court to pass a 
decree for eviction depends on its satis- 
faction that a ground of eviction has been 
proved, Thus where the Court instead of 
satisfying itself about the establishment 
of the statutory grounds, either on the 
basis of the evidence on record or ad- 
mission of parties, merely recorded ac- 
ceptance of the compromise, the decree 
is a nullity and cannot be enforced. (1969) 
2 SCR 432 and AIR 1970 SC 838 and AIR 
1970 SC 794, Followed. (Paras 8, 12) 


Index Note:— (B) Delhi and Ajmer 
Rent Control |Act (1952), Section 8 — 
Standard rent — Cannot be fixed by com- 
promise. 

Brief Note:-— (B) Standard rent has 
to be fixed by the Court by application 
of mind in accordance with the provi- 
sions contained in S. 8, The fixation of 
standard rent only on the compromise of 
the parties is void. (1969) 2 SCR 432 and 
AIR 1970 SC 838 and AIR 1970 SC 794, 
Applied; AIR 1953 Ajmer 24 (2) and (1955) 
57 Pun LR 188 and 1966-68 Pun LR (S N) 
27 and 1969 Ren CR 861 (SC), Followed. 

(Para 14) 

Cases- Referred: Chronological Paras 
ATR 1971 Andh Pra 251, D. Balakrishna- 
murthy v. Veeranarassaiah 12 
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Keaushalaya Devi v. K. L. Bansal oT 


1969-2 SCR 432, Bahadur Singh v. Muni 
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Daya Krishan, for Appellants; S. S. 
Shukla, for Respondent. 


JUDGMENT :— This defendani’s se- 
cond appeal has been filed against the 
judgment and decree of the Additional 
District Judge, Delhi, dated 20th July, 
1966 by which he has dismissed the ap- 
peal and maintained the decree of the 
Court of first instance dated 13th August, 
1965 decreeing against the defendant- 
appellant the suit of the plaintiff for re- 
covery of rent/damages for use and occu- 
pation for the period from ist Septem- 
ber, 1958 to 8th November, 1958 at the 
rate of Rs. 16/- per month and for the’ 
period from 9th November, 1958 to 3ist 
July 1961 at the rate of Res. 31/- per 
month, 


2. The facts giving rise to the 
dispute are that the appellant was a ten- 
ant in respect of the- premises in dispute 
Situated in Kucha Lattu Shah, Dariba 
Kalan, Delhi on a contract rent of Rupees 
22.50 per month. Lachhoo Mal, the previ- 
ous owner of the property, on 30th Au- 
gust, 1954, instituted a suit against the 
appellant herein for eviction and re- 
covery of rent at the rate of Rs. 22.50 
per month from lst January, 1952 to 31st 
July, 1954, being the date of the termi- 
nation of notice besides damages for 
holding over for the month of August, 
1954 amounting to Rs. 720/-. The grounds 
for eviction claimed in the suit were non- 
payment of rent in spite of notice of 
demand and the premises being residen- 
tial, were required bona fide for the 
plaintiff-landlord for the residence of 
himself and members of his family. These 
are the grounds mentioned in clause (a) 
and clause (e) of the proviso to sub-sec- 
tion (1) of Section 13 of the Delhi Rent 
Control Act of 1952. It may be noticed 
that under that Act, the suits for evic- 
tion between the landlords and tenants 
were filed in ordinary civil Courts and 
the change in law excluding the juris- 
diction of civil Courts in respect of evic- 
tion and fixation of standard rent ete. 
and conferring it on the Controller has 
been brought about by the Delhi Rent 
Control Act of 1952. However, on 8th 
November, 1954, after the filing of the 
written statement, the matter was com- 
promised and a decree for eviction was 
passed against the present appellant, but 
three years’ time with an option of one 
further year was allowed to the appel- 
lant to vacate. A decree for payment of 
Rs. 580/- was also passed which was 
ordered to be paid out of the amount 
deposited by the present appellant on 
account of rent up to 30th November, 
1954. It was also ordered that the stand- 
ard rent of the premises would be Rs. 16 
per month. Reference to the terms of 


x 
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the compromise would be made in detail 
hereinafter. Later Lachchoo Mal on 20th 
July, 1956 (vide copy Exhibit D-3) made 
a gift of the property in dispute to his 
wife (respondent in this appeal) and the 
appellant attorned to her. It appears that 
the decree for eviction has not been exe- 
cuted probably on account of the bar 
created by the Slum Areas (Improvement 
and Clearance) Act, but we are not con- 
cerned with that matter at the moment. 
However, in order to recover the rent 
and damages for use and occupation, the 
respondent herein instituted the suit 
giving rise to the present appeal on 31st 
August, 1961 on the allegations that the 
respondent was the owner of the pro- 
perty in dispute and on 8th November, 
1954, a decree for eviction had been pass- 
ed against the appellant and four years 
time had been given to him to vacate 
but he had not vacated and that the 
occupation of the defendant subsequent 
to the decree was contumacious and un- 
authorised and therefore, he was liable 
to pay damages and compensation for 
use and occupation at the rate of Rs. 40/- 
per month. The respondent herein claim- 
ed the rent at the rate of Rs. 16/- per 
month from lst September, 1958 to 8th 
November, 1958 and for the subsequent 
period claimed damages at the rate of 
Rs, 40/- per month from 9th November, 
1958 to 31st July, 1961. 


3. The appellant contested the 
suit and urged that he was still a tenant 
under the respondent and his occupation 
was not contumacious and unauthorised 
and as such he was not liable to pay 
damages for use and occupation and the 
suit for recovery of damages for use and 
occupation was not maintainable. The 
title of the respondent to the property 
in dispute was also denied. It is signifi- 
cant to notice that it has not been urged 
in the original written statement that 
the decree for eviction passed against the 
appellant in the previous suit was a nul- 
lity or was without jurisdiction, but the 
same was allowed to be raised with the 
leave of the Court in the amended writ- 
ten statement dated 18th January, 1963. 
A replication to the written statement 
was filed on behalf of the respondent in 
which she maintained that no relation- 
ship of landlord and tenant existed be- 
tween the parties. 

4. On the pleadings of the par- 
ties, the following issues were framed:— 

*1 Whether the defendant is a ten- 
ant under the plaintiff? 

2. Whether the decree dated 8th 
November, 1954 is a nullity and not en- 
forceable? If so, its effect? 

3. Whether the pleas of the defen- 
dant incorporated in issue No. 2 are 
time-barred and otherwise too cannot be 
raised by him in these proceedings? 
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4, Whether the defendant is estop= 
ped to challenge the validity of the de=- 
cree dated 8th November, 18954 on ac- 
count cf his act and conduct? 


5. if issue No. 1 is proved, whether 
the plaintiff is entitled to sue for da- 
mages? 


6. To what amount of damages or 
rent, if any, the plaintiff is entitled? 
7. Relief,” l 


5. The Court of first instance, 
after considering the entire evidence on 
record answered issue No. 1 against the 
defendant-appellant. In respect of issue 
No. 2, it followed an authority of the 
Supreme Court reported as Ittyavira 
Mathai v. Varkey Varkey, AIR 1964 SC 
907, and found that the previous decree 
for eviction had been passed within the 
jurisdiction of the Court and was not a 
nullity. Issue No. 3 was decided in favour 
of the plaintiff. Issue No. 4 was decided 
in favour of the plaintiff. Issue No. 5 
was found to be redundant, Under issue 
No. 6, the Court decreed the amount of 
Rs. 16/- per month till 8th November, 
1958 and thereafter at the rate: of Rupees 
31/- per month, instead of Rs. 40/- as 
claimed and it passed a decree for re-« 
covery of Rs. 1,053.73 Paise. 


6. The defendant-appellant ap- 
pealed to the District Court and the 
Court affirmed the finding of the Court 
of first instance on all the issues and 
dismissed the appeal. It also relied upon 
the authority of the Supreme Court in 
Ittyavira’s case, AIR 1964 SC 907 (supra), 


7. The defendant (appellant in 
this appeal) has challenged the finding of 
the Court below on issues Nos. 2 and 6 
and hes relied upon three decisions of 
the Supreme Court, namely Bahadur 
Singh v. Muni Subrat Dass, (1969) 2 SCR 
432 and Kaushalaya Devi v. K. L., Ban- 
sal, (1969) 2 SCR 1048 = (AIR 1970 SC 
838) and Ferozi Lal v. Man Mal, AIR 
1970 SC 794. Bahadur Singh’s case was 
the earliest to be decided. Bachawat, J. 
speaking for the Court, after examining 
the provisions of the Delhi Rent Control 
Act 38 of 1952 observed that a decree pass- 
ed by a Court withcut satisfying itself 
about the existence of the ground of 
eviction specified by the statute, merely 
on the basis of the award of the Arbitra- 
tor, was a nullity and could not be en- 
forced in execution, His Lordship further 
observed that such a decree being a nul- 
lity could not be enforced or executed 
either by the landlord or by the land- 
lord’s son, but that she decree, so far it 
directed removal of the machinery from 
the premises, was clearly valid and 
separable from the rest and could be 
executed. This decision was followed in 
Kaushalya Devi’s case. In that case after 
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the filing of the written statement, deny- 
ing the allegations and the framing of 
the appropriate issues, an application 
was filed by the plaintiff and the defen- 
dant that a compromise had been effect- 
ed on the terms mentioned in the petition. 
These terms included a decree for eject- 
ment not executable until a specified 
time and that the standard rent be fixed 
at a lower figure than the contract rent 
with effect from the date mentioned 
therein in the compromise, The tenant did 
not vacate and execution of the decree 
was taken out which was resisted in exe- 
cution proceedings. An objection was 
raised that the decree contravened the 
provisions of Section 13 of the Rent Act 
and was a nullity. This objection failed 
before the Court of first instance as well 
as the lower appellate Court, but prevail- 
ed with the High Court and appeal 
against the same was dismissed by the 
Supreme Court which affirmed the find- 
ing of the High Court that the decree 
was a nullity and could not be enforced 
in execution. The facts of this case are 
very much similar to the facts of the in- 
stant case. 


8. In the case of Ferozi Lal Jain,’ 


AIR 1970 SC 794 (supra) Hegde, J. fol- 
lowed the abovementioned two authori- 
ties of the Supreme Court. The Court ob- 
served that a decree for recovery of pos- 
session could be passed by a Court only 
if it was satisfied with regard to esta- 
blishment of one or more of the grounds 
of eviction in the statute and without such 
satisfaction, the Court was incompetent 
to pass a decree for possession; in other 
words the jurisdiction of the Court to 
pass a decree depended on its satisfaction 
that one or more of the grounds had 
been proved. The Court further observed 
that in the circumstances of the case it 
appeared that at no stage the Court was 
called upon to apply its mind to the 
question whether the ground for eviction 
alleged was or was not true and the 
order made by the Court did not show 
that it was satisfied about it, nor was 
there any other material on record to 
show that it was so satisfied; since the 
Court had proceeded solely on the basis 
of a compromise arrived at between the 
parties, there was no doubt that the Court 
was not competent to pass the impugned 
decree and e same was a nullity and 
could not be enforced in execution. 


These authorities of the Supreme 
Court have concluded the matter in contro- 
versy between the parties in this case. The 
facts of the case are that Lachchoo Mal 
plaintiff had filed the suit for eviction and 
recovery of rent on the ground of non-pay- 
ment of rent as well as bona fide personal 
necessity as mentioned above. These pleas 
had been contested, but on the date fixed 
for the framing of the issues, the parties 
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made the following siatement vide cosy 
Exhibit D-1 viz, the parties have compes- 
mised the matter in this way that a deeres 
for eviction from the premises in disp.te 
and for recovery of Rs. 580/- ir ali in 
favour of the plaintiff against the defendant 
be passed and the defendant would vacate 
the premises in three years’ time, but if he 
should fail to obtain other accommodaticn 
during the said period, the plaintiff would 
give the defendant one year’s further time. 
The defendant had deposited Rs. 988/- ir 
the Court out of which Rs. 628/- be paid 
to the plaintiff which provide fer settlement 
of the decretal amount and the rent till 
80th November, 1954 and that the standard 
rent of the premises in dispute was fixed 
at Rs. 16/~ per month including wate: 
charges, 


10. Following the said statement, 
the Court passed an order (copy Exhibit 
D-2) to the following effect:— 


“As per statement of the parties, a 
decree for eviction from the premises in 
dispute and for recovery of Rs. 580/- ix 
all is passed in favour of the plainti= 
against the defendant.” 


The other terms of the compromise men- 
tioned above are also reproduced in the 
order, including fixation of standard rent 


at Rs. 16/- per month inclusive of water 
charges. A decree following the said order 
was prepared, 


ll. The respondenťs counsel has 
contended that the statement of the par- 
ties mentioned above contained an admis- 
sion about the existence of the arrears of 
rent and on this basis, the Court had juris- 
diction to pass a decree for eviction on the 
ground mentioned in clause (a) of the pvo- 
viso to sub-section (1) of Section 13 of the 
Act and, therefore, according to the coun- 
sel, in terms of the dictum laid down by 
the Supreme Court in Ferozi Lal’s caze, 
AIR 1970 SC 794, the decree is net with- 
out jurisdiction. 

12, I have carefully considered the 
submissions. There is no doubt that there 
was material before the Court in the state- 
ment of the parties about the existence of 
arrears of rent, but this alone would not 
be sufficient to pass a decree for eviction 
even on the ground of non-payment of reat 
as all the conditions mentioned in clause (a) 
required to, be established. For exampi> 
the service of notice, failure to tender cr 
pay the amount within the prescribed period 
and failure to deposit the amount of rent 
in Court within the time allowed. With 
regard to eviction on the ground of personal 
necessity, there is not even an allegation 
about the existence of any material on the 
record, In any view of the matter, I have 
no doubt that the Court passing the decree 
had not applied its mind to the facts and 
circumstances of the case and had instead of 
satisfying itself about the establishment of 
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the statutory grounds of eviction, either on 
the basis of the evidence on record or ad- 
mission of the parties, merely recorded ac- 
ceptance of the compromise. Such a de- 
cree is clearly, in terms of the dictum laid 
down by the Supreme Court in Kaushalya 
Devi's case, wie 2 SCR 1048 = (AIR 
1970 SC 888) (Supra) a nullity and without 
jurisdiction and such a decree cannot be 
enforced in execution, nor confer or alter 
legal rights or status. In the view I am 
taking, the authority of the High Court of 
Andhra Pradesh in D. Balakrishnamurthy v. 
Veeranarassaiah, AIR 1971 Andh Pra 251, 
has no application. 


13. In Kiran Singh v. Chaman 
Paswan, AIR 1954 SC 340, the Court ob- 
served that it was a fundamental principle 
that a decree passed by a Court without 
jurisdiction was a nullity and that its in- 
validity could be set up whenever and 
wherever it was sought to be enforced or 
relied upon even at the stage of execution 
and even in collateral proceedings. The 
counsel for the appellant relies upon _ this 
authority in answer to the objec- 
tion of the respondent that the appellant 
ought to have filed an appeal or revision 
against the impugned previous decree or at 
all events ought to have initiated separate 
proceedings to have it declared void. In my 
opinion, these three authorities of the 
Supreme Court mentioned above take the 
matter outside the pale of any further con- 
troversy and if the nullity of the decree can 
be accepted in execution proceedings (where 
the execution Court is normally bound by 
the decree) there is greater reason to hold 
that the same could be declared in other 
proceedings between the same parties. The 
finding of the Court below with regard to 
the nullity of the decree will, therefore, 
have to be reversed. 


14. There is another question that 
arises for consideration, although it had 
rot been raised directly in the pleadings of 
the parties in the Courts below, The con- 
siderations which have weighed with _ the 
Supreme Court in the aforesaid three deci- 
sions in dealing with the compromise de- 
crees with regard to eviction, apply with 
equal force to fixation of standard rent. 
Standard rent is defined by clause (i) of 
Section 2 of the Rent Act of 1952, but it 
has to be fixed by the Court under Sec- 
tion 8 of the Act. The standard rent in 
variation of the contract rent cannot be 
fixed by the parties by mutual agreement: 
See Gopi Kishan v. Murlidhar, AIR 1953 
Ajmer 24 (2), Ladha Ram v. Khushi Ram, 
1955-57 Punj LR 188 and  Chuni Lal v. 
Sewa Singh, 1966-68 Punj LR (SN) 27 and 
Manmohan Chawla v. Jaswant Singh, 1969 
Ren CR 861 (SC). In the instant case, the 
standard rent was also fixed by the Court 
only on compromise of the parties (D-1) 
and not by application of mind in accord- 
ance with the provisions of law. So the 
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fixation of standard rent would also 2 
found to be void. The counsel for the ap- 


pellant has not disputed this proposition 
of law or the result flowing from it. 
The application for fixation of 
standard rent would also be 
barred by time, as held in Manmohan 
Chawla’s case. In this case, the Supreme 


Court also observed that a party is bound 
to pay the contractual rent unless and until 
standard rent is fixed by the Court accord- 
ing tə law. As a result, the appellant 
would be bound to pay to the plaintiff-res- 
pondent arrears of rent for the whole period 
claimed by her at the rate of contract rent 
of Rs. 22.50 per morth instead of either 
Rs. 16/- (the alleged standard rent) or 
Rs. 31/-, the rent allowed by the lower ap- 
pellate Court by way of compensation. 


15. As a result, I allow the appeal 
and modify the decree of the lower appel- 
late Court and in its place decree the suit 
of the plaintiff-respondent for payment of 
rent or compensation for use and occupa- 
tion at the rate of Rs. 22.50 per month for 
the whole period from Ist September, 1958 
to 81st July, 1961 amounting to Rs. 787.50 
with proportionate costs throughout. 


16. It may further be observed 


that since the decree for eviction previously 


passed has been found to be a nullity an 
without jurisdiction, it will be open to the 
parties to apply to the Court which passed. 
the decree to revive the suit from 
the stage prior to the recording of the com- 
promise and the Court will decide the ap- 
plication if so moved according to law. 


Order accordingly. 
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K. Subba Rao, Appellant v. The 
National Co-operative Consumers Federation 
Ltd. and others, Respondents. 

Letters' Patent Appeals Nos. 63 and 
110 of 1970, D/- 10-1-1973, against Judg- 
ment of V. S. Deshpande J., reported in 
AIR 1971 Delhi 141. 

Index Note:— (A) Co-operative Socie- 
ties — Bombay Co-operative Societies Act 
(7 of 1925) (As extended to Delhi), 
$, 54 — Can the termination of the ser- 
vices of an employee amount to a dispute 
“touching the constitution or business of 
the society” within the meaning of this sec- 
tion? It cannot. 

Brief Note:— (A) The employment and 
dismissal of staff which the society does or 
is necessarily required to do for the pur- 
pose of carrying out its objects cannot be 
said to be part of its business and, there- 
fore, even if ‘touching’ is given a wide 
interpretation, it would not cover the case 
ii DE E A SO AS RE 


JQ/BR/E181/73/RSK 


1974 


of termination of the services of an em- 
‘ployee sc as to constitute a dispute relating 
to such termination to be a dispute touch- 
ing the business of the society. AIR 1954 
Mad 108 (FB); AIR 1943 Bom 3841; AIR 
1962 Bom 162 (FB) and (1968) 2 Lab Lj 
318 (Mys), held not good law in view of 
AIR 1969 SC 1820; AIR 1971 Delhi 141, 
Affirmed; AIR 1970 SC 245 and AIR i969 


SC 1820, Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1970 SC 245, Co-operative Central 


Bank Ltd. v. Addl. Industrial Tribunal 
Andhra Pradesh, Hyderabad 5 
AIR 1970 SC 1244 = (1969) 2 SCC 838, 
Executive Committee, U. P. Warehous- 
ing Corporation v. Chandra Kiran Tyagi 


AIR 1969 SC 1320, Deccan Merchants Co- 
operative Bank Ltd. v. Dalichand Jugraj 


Jain 
AIR 1969 Madh Pra 46, Sagar Motor 
Transport Karamchari Union, Sagar V. 
Amar Kamgar Passenger Transport Co. 
Co-operative Society, Sagar, M. P. 5 
(1968) 2 Lab LJ 313 (Mys), Surathkal Co- 
parave Town Bank Ltd. v. Padimana 


ayya , 
AIR 1962 Bom+162 (FB), Farkundali Nan- 
hay v. V. B. Potdar D 


AIR 1958 SC 1050 = 1959 SCR 1236, 
Dr. S. B. Dutt v. University of Delhi 8 
AIR 1958 Cal 373, Co-operative Milk Socie- 
ties Union Ltd. v. State ' 5 
AIR 1954 Mad 108 (FB), M. S. Madhava 
Rao v. D. V. K. Surya Rao 5, 6 
AIR 1943 Bom 841, GIP Rly. Employees 
Co-operative Bank Ltd. v. Bhikhaji Mer- 
wanji Karanjia 5, 6 


W. C. Chopra, for Petitioner; R. L. 
Aggarwal, Sr. Advocate with J. K. Mehra 
(for No. 1) and S. S. Chadha with P. N. 
Sethi (For No. 2), for Respondents, 


S. N. ANDLEY, C. J:— This judg- 
ment will dispose of two appeals (L. P. A. 
No. 68 of 1970 and L. P. A. No. 110 of 
1970), beth being against the judgment 
dated March 5, 1970 of a learned Single 
Judge of this Court in Civil Writ No. 519 
of 1969. The appellant in the first appeal 
is K. Subba Rao and the appellant in the 
second appeal is the Delhi Administration. 
The writ had been filed by the National 
Co-operative Consumers Federation Limited, 
New Delhi, hereinafter réferred to.as “the 
Society”. The Society is registered as such 
under the Bombay Co-operative Societies 
Ac& 1925 as extended to Delhi. The _res- 
pondents to the writ petition were the 
Delhi Administration (espondent No. 1); 
the Registrar, Co-operative Societies, Delhi 
oadal No. 2); Jyoti Prasad Jain, Amba 
Prasad and Dr. T. Kameshwara Rao (res- 
pondents Nos. 8, 4 and 5 respectively) and 
the aforesaid K. Subba Rao (respondent 
No. 6). K. Subba Rao was appointed by 
the Society as its Accounts Officer on May 
15. 1967. on a salary of Rs. 700/- per 
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month in the scaie of Rs. 700-1250 plus 
allowances. He was appointed in the first 


instance on probation for one year but the 
period of probation was extended by the 
Society upto December 26, 1968. By office 
order dated December 9, 1968. K. Subba 
Rao was informed that his services would 
not be required after the expiry of his pro- 
bation period In his letter dated Decem- 
ber 20, 1968 to the Registrar of Co-opera- 
tive Societies K. Subba Rao challenged the 
termination of his service and made a re- 
quest to arbitrate in the matter. This pra- 
yer for arbitration was made by invoking 
Section 54 of the said Act. The Society 
wrote to the as rd by letter dated Janu- 
ary 14, 1969 objecting the arbitration on 
the ground, inter alia, that the application 
of K. Subba Rao was untenable as Sec, 54 
of the said Act contemplated arbitration 
only in case of dispute touching the consti- 
tution or business of a Society and there 
was no such dispute between the Society 
and K. Subba Rao. In spite of the objec- 
tion, the dispute about the termination of 
the service of K. Subba Rao was admitted 
by the Registrar, Co-operative Societies, 
under Section 54 of the said Act and by 
his letter dated January 28, 1969 he called 
upon the Society to file its statement and 
to nominate its arbitrator. The Society was 
also informed that hearing in the case will 
take place on February 15, 1969 and that 
penning decision of the case it should not 
ll the vacancy created by the termination 
of service of K. Subba Rao, Thereupon, 
the Society filed its written statement on 
the merits and also challenged the validity 
of the reference on the ground that the 
dispute did not fall within the purview of 
Section 54 of the said Act. The Society 
also appointed Amba Prasad as its arbitra- 
tor. Dr. T. Kameshwara Rao was appoint- 
ed arbitrator by K. Subba Rao while Jyoti 
Prasad Jain was appointed arbitrator as the 
nominee of the Registrar. Amba Prasad 
and Dr. T. Kameshwara Rao could not pro- 
ceed with the arbitration whereupon the 
Registrar of Co-operative Societies with- 
drew the dispute from these two arbitrators 
and directed that his nominee shall proceed 
to decide the case alone. It may also be 
stated here that K. Subba Rao filed his 
reply to the written statement of the So- 
ciety wherein he prayed that the order 0! 
termination of his service should be sef 
aside and his reinstatement ordered with such 
consequential, incidental and ancillary re- 
liefs as to damages and costs etc. as are 
deemed fit by the arbitrators in the circum- 
stances of the case. Thereafter, the arbitra- 
tion proceeded and the Registrars nominee 
gave his award on June 3, 1969. He held 
that K. Subba Rao had not been legally 
removed and “must be deemed tobe con- 
tinuing in service and must be allowed to 
resume his duties immediately. He should 
be allowed full pay and allowances as on 
continuous duty. He should be allowed one 
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month’s pay as token damages for the harass- 
ment and worry caused to the plaintiff as 
also the humiliation he had to suffer.” 
The arbitrator also awarded costs. It was 
then that the writ petition which has given 
rise to this appeal was filed by the Society 
in this Court, 


2, The learned Single Judge held 
that the termination of the services of K. 
Subba Rao by the Society did not consti- 
tute a dispute touching the business of the 
Society within the meaning of Section 54 
of the said Act and that the award amount- 
ed to an order of reinstatement which re- 
lief could not be given by the Registrar or 
his nominee. The learned Single Judge 
also repelled the contention on behalf of 
K. Subba Rao that the writ petition was 
not maintainable without exhausting the re- 
medies provided by Section 54A or by 
Section 26 of the said Act. This conten- 
tion, it may be stated, was not urged be- 
fore us in appeal by the learned counsel 
appearing for K. Subba Rao. The learned 
Single Judge, therefore, allowed the writ 

etition and quashed the aforesaid award 
dated June 8, 1969. 


3. The first question that arises for 
consideration is ‘whether the termination of 
the services of K. Subba Rao can be said 
to amount to a dispute touching the consti- 
tution or business of the Society within the 
meaning of Section 54 of the said Act. This 
section is in these terms:— 

“Arbitration— If any dispute, touching 
the constitution or business of a society, arises 
between members or past members of the so- 
ciety orpersons claiming through a member 
or past member or between members or past 
members or persons, so claiming and any 
officer, agent or servant ofthe society (past 
or present}, it shall be referred to the Re- 
gistrar for decision by himself or his no- 
minee, or if either of the parties so de- 
sires, to arbitration of three arbitrators who 
shall be the registrar or his nominee and 
two persons, of whom one shall be nomi- 
nated by each of the parties concerned. 


A dispute shall include claims by a so- 
ciety for debts or demands, due to it, from 
a member or past member, or the heirs. or 
assets of a past member, whether such 
debts or demands be admitted or not. 

Provided that if the question at issue, 
between a society and a claimant, or be- 
tween different claimants, is one, involving 
complicated questions of law and fact, the 
Registrar may, if he thinks fit, suspend pro- 
ceedings in the matter, until the question 
has been tried “by a regular suit, instituted 
by one of the parties or by the society. If 
no such suit is instituted within 6 months 
of the Registrar’s order suspending proceed- 
‘ing, the Registrar shall take action, as laid 
down in paragraph. 1 of this Act,” 

4, The learned Single Judge was 
right in saying that all disputes arising be- 
tween a society and its employees are not 
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covered by this section for, if that were 
so, the further qualification that such a 
dispute must be touching the business of 
the society would have been unnecessary. 
As pointed out by the learned Single Judge 
the object for which the Society was form- 
ed is to assist, aid and counsel its member 
institutions and to facilitate their working 
and generally to act as the spokesman of 

e Consumers’ Co-opsrative Movement in 
India. In erance of these objectives, 
it may undertake activities such as assistance 
to its members in grading, packaging, stan- 
dardization, bulk buying, storing, pricing, 
account keeping etc. Looking at the ob- 
jects of the Society the answer to the ques- 
tion as to what is its business must be with 
reference to the above mentioned objects. 
Every incidental activity, for example, em- 
ployment of staff for the purpose of achiev- 
ing the objects cannot be said to be one of 
the objects of the Society. The contention, 
however, is that the word “touching” is a 
word of wide amplitude and would take in 
such incidential activities also. 


5. Chagla J. took the view in G.LP. 
Rly. Employees Co-op. Bank Ltd. v. Bhi- 
khaji Merwanji Karanjia, AIR 1948 Bom 
341 that,— e 

“The word ‘business’ is a very wide 
term and certainly itis not synonymous 
with the objects of the society. The ex- 
pression ‘touching the business of a society’ 
would mean affecting the business of a 
society orrelating to the business of a so- 
ciety. Although it is not one of the objects 
of the company to employ or dismiss ser- 
vants, it is something which it does in the 
ordinary course of its business. And what- 
ever is done in the ordinary course of busi- 
ness certainly relates to or affects the busi- 
ness. 

The learned Judge equated “touching” to 
“relates to or affects the business” and held 
that the employment or dismissal of a ser- 
vant would give rise to a dispute touchin 
the business of the Society. A Fu 
Bench of the Madras High Court had occa- 
sion to determine the question whether a 
dispute relating to the election of Directors 
of the Society concerned in that case was 
a dispute touching the business of the So- 
ciety in M. S. Madhava Rao v. D. V. K. 
Surya Rao, AIR 1954 Mad 103 (FB). The 
learned Judges approved the observations 
of Chagla J. in Bhikhaji Merwanji Karan- 
jia’s case, AIR 1948 Bom 841 (supra) and 
observed that the expressions “affairs of the 
society” and “business of the society” were 


synonymous. They were dealing with the 
Madras Co-operative Societies Act, 1932, 
Section 51 of which is to the same effect 


as Section 54 of the said Act except that 
in the former a dispute regarding discipli- 
nary action taken by the society or its com- 
mittee against a paid servant of the society 
is excluded from the purview of any dispute 
touching the business of the Society. They 
observed that the exclusion meant that but 
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for it such a matter would have been a 
matter relating to the business of the so- 
ciety. They also observed that the words 
“affair? and “business” have been used as 
inter-changeable terms in the Act and are 
not intended to denote diferent concepts. 
Then we have a Full Bench decision of the 
Bombay High Court in Farkhundali Nan- 
nhay v. V. B. Potdar, AIR 1962 Bom 162 
(FBS, which approved the view of Chagla 
. and the one taken in the Madras Full 
Bench. They observed,— 


“The nature of business, which a so- 
ciety ‘does, is to be ascertained from the 
objects of the society. But whatever the 
society does or is necessarily required to do 
for the purpose of carrying out its objects 
can be said to be part of its business. The 
word ‘touching’ is also very wide and would 
include any matter which relates to, con- 
cerns or affects the business of the society. 


Every society must necessarily employ 
some servants for the purpose of carrying 
on its business, The payment of wages or 
any sum due to them under law is there- 
fore part of the business of the society. In 
any case, there can be no doubt that such 
payment would touch the business of the 
society within the meaning of Section 54.” 


These views do not appear to have been 
approved by the Supreme Court in Deccan 
Merchants Co-op. Bank ‘Ltd. v. Dalichand 
Jugraj Jain, AIR 1969 SC 1820, where Sec- 
tion 91 (1) of the Maharashtra Co-operative 
Societies Act, 1961 has been considered. 
The Supreme Court observed:— 


“It is clear that the word “business in 

this context does not mean affairs of a so- 
ciety because election of office-bearers, con- 
duct of general meetings and management 
of a society would be treated as affairs of 
a society. In this sub-section the word 
‘business’ has been used in a narrower 
sense and it means the actual trading or 
commercial or other similar business acti- 
vity of the society which the society is au- 
thorised to enter into under the Act and 
the Rules and its bye-laws.” 
Then comes the observation which, in our 
opinion, disagrees with the views expressed 
in the aforesaid Bombay and Full Bench 
decisions. This observation is,— 


“While we agree that the nature of 
business which a society does can be as- 
certained from the objects of the society, 
it is difficult to subscribe to the proposition 
that whatever the society does or is neces- 
sarily required to do for the purpose of 
carrying out its objects can be said to be 
art of its business. We, however, agree 

at the word “touching” is very wide and 
would include any matter which relates to 
or concerns the business of a society, but 
we are doubtful whether the word ‘affects’ 
should also be used in defining the scope 
of the word ‘touching’.” 
Applying this observation, it must be held 
laa the employment and dismissal of staff 
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which the Society does or is necessarily re- 


quired to do for the purpose of carrying 
out its objects cannot be said to be part 
of its business and, therefore, even if 


“touching” is given a wide interpretation, it 
would not cover the case of termination of 
the services of an employee of the Society 
so as to constitute a dispute relating to 
such termination to be a dispute touching 
the business of the Society. In another 
case in Co-op. Central Bank Ltd. v. Addl. 
Industrial Tribunal, Andhra Pradesh, 
Hyderabad, AIR 1970 SC 245, the dispute 
relating to alteration of conditions of ser- 
vice of the employees of the society was 
held not to be a douk touching the busi- 
ness of the society within the meanir: 
that expression in Section 61 of the Andhra 
Pradesh Co-operative Societies Act, 1964. 
The Supreme Court noticed the decisions of 
the High Courts reported in AIR 1943 Bom 
341; AIR 1969 Madh Pra 46; AIR 1954 
Mad 108; AIR 1962 Bom 162 and AIR 
1958 Cal 373 but did not consider it neces- 
sary to examine them in detail in view of 
its own decision in AIR 1969 SC 1820. 
They observed:— 


“Since the word ‘business’ is equated 
with the- actual trading or commercial or 
other similar business activity of the so- 
ciety, and since it has been held that it 
would be difficult to subscribe to the pro- 
position that whatever the society does or 
is necessarily required to do for the pur- 
pose of carrying out its objects, such as lay- 
ing down the conditions of service of its 
employees, can be said to be a part of its 
business, it would appear that a dispute re- 
lating to conditions of service of the work- 
men employed by the society cannot be 
held to be a dispute touching the business 
of the society.” 


6. We, therefore, agree with the 
learned Single Judge that according to the 
ratio of the aforesaid two decisions of the 
Supreme Court it must be held that the 
usiness of the Society is to be found in 
the objects for which the Society is formed 
and giving a narrow interpretation to 
“business” and even a wide interpretation to 
“touching” the present dispute relating as it- 
does to the termination of the services of 
K. Subba Rao cannot be said to be a dis- 
pute touching the business of the Society. 
We need only mention another case report- 
ed in Surathkal Co-op. Town Bank, Ltd. V. 
Padmanabhayya, (1968) 2 Lab LJ 313 
(Mys) relied upon by the counsel for the 
Delhi Administration where relying upon 
AIR 1954 Mad 103 (FB) and AIR 1943 
Bom 341, it was held that a dispute relat- 
ing to employment is a dispute touching the 
business of the Society. In view of the 
aforesaid Supreme Court decisions, this view 
cannot now be accepted. 


7. As to the argument of the ap- 
pellant that on such interpretation there 
will be no disputes between an officer, agent 
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or servant of the Society which will be re- 
ferable to arbitration under Section 54 of 
the Act, we agree with the observations ot 
the learned Single Judge when he says 
that “if the dispute between the society and 
respondent No. 6 was regarding some work 
which the respondent No. 6 did directly 
touching the business of the society, then 
the dispute regarding that work would be 
a dispute touching the business of a society. 
Any other dispute with respondent No. 6 
would not be a dispute touching the busi- 
ness of the society. 


8. The next question is whether the 
Registrar has the power to order reinstate- 
ment as he has done in this case. On the 
basis of the decisions of the Supreme Court 
in Dr. S. B. Dutt v. University of Delhi, 
1959 SCR 1236 = (AIR 1958 SC 1050) 
and Executive Committee, U. P, Warehous- 
ing Corpn. v. Chandra Kiran Tyagi, (1969) 
2 SCC 888 = (AIR 1970 SC 1244) leam- 
ed counsel for the appellant has rightly con- 
ceded that the arbitrator could not order 
reinstatement. 


9. In the result, both these appeals 
are dismissed with costs. Fee to counsel in 
these appeals is fixed as Rs. 150/- for each 


of these appeals. 
Appeals dismissed. 
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1978, against order of R. L. Gupta, Com- 
mercial Sub-J., Delhi, D/- 31-7-1972. 

Index Note:— (A) Begistration Act 
(1908), S. 17 Security bond under 
O. 41, R. 5 or § of Civil P. C. — Needs 
no registration, 

Brief Note:— (A) The Court is not a 
juridical person and not a transferee or 
older of the property. The security bond 
furnished to it in pursuance of its order 
does not acquire validity or efficacy unless 
and until it is accepted by the Court and 
as such the security bond forms part of the 
order of the Court and is a step in judicial 


roceedings. AIR 1984 Lah 188 (FB), Fol- 
owed. (Para 14) 

Index Note:— (B)  Court-fees Act 
(1870), Sch. I, Art. 6 — Security bond 


under O. 41, R. 5, Civil P. C, — Fee pay- 
able is under Art. 6 of Sch. IX in addition 
to duty under Art. 57 (and not under Arti- 
cle 40) of the Stamp Act. 


Brief Note:— (B) The security bond 
does not transfer. a right in property. But 
it creates a charge over the property. It 
is in law subject to the same incidents of 
exercise of power by the Court as the pro- 
Ce ee A 
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perty of the judgment-debtor in execution 
of a decree. It is, therefore, not a mortgage 
Hence, Article 40 of Stamp Act will not 
apply to it. (Paras 15, 24) 


Index Note:— (C) Delhi High Court 
(Original Side) Rules (1967), Chapter 20, 
R. 2 — Security bond for Rs. 5,000/- or 
above — Title deeds ought to be deposited 
with the Registrar of the Court. 

Brief Note:—- (C) If for any good 
reason, the title deeds cannot be deposited, 
the matter must be reported to the Court 
for such directions as it may deem fit to 
give in the circumstances of the case. The 
Court may order the surety to execute and 
register a regular mortgage-deed in favour 
of the Registrar or other officer of the Court 
or it may, if so consented to by the surety, 
order attachment of the immovable property 
of the surety, or the Court may pass such 
other or further orders according to law as 
it may deem fit. (Paras 28, 24) 
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Khanna, for Respondents, 

JUDGMENT:— Regular First Appeal 
No. 346 of 1972 has been filed in this 
Court against the decree of the subordinate 
Judge dated 31st July, 1972 for payment of 
Rs. 86000/- besides costs and interest, in 
all amounting to Rs, 40495.90. On 15th 
September, 1972, this Court passed an 
order for the stay of execution of the de- 
cree conditional on furnishing security for 
the decretal amount to the satisfaction of 
the Deputy Registrar of this Court. On 
25th ‘September, 1972, the surety furnished 
security by mortgaging one of his two im- 
movable properties for payment of the 
decretal amount. The security bond was in 
accordance with form Hof Appendix ‘G of 
the Code of Civil Procedure. The plaintiff- 
decree-holder, on reciving notice of the 
security bond raised objections to it and con- 
tended that the bond was invalid for want 
of payment of stamp duty leviable on 
mortgage deeds under Article 40 of the 
Stamp Act and for want of registration and 
that the title-deeds of the property must 
be deposited. 


2. The objections were contested 
and the Deputy Registrar has referred them 
to the Court for directions. Three questions 
arise for determination in this matter, 
namely; (1) Whether the security bond 
amounts to a mortgage and if so whether it 
requires the payment of duty under Arti- 
cle 6 of Schedule II of the Court-fees Act 
or under Articles 40, 57 or 15 of the Stamp 
Act or both Court-fees and stamp duty. 


(2) Whether the bond requires regis- 
tration under Section 17 of the Registration 


Act, 

(8) Whether the title-deeds of the pro- 
perty must be deposited along with secu- 
rity-bond. 

Questions 1 and 2. 


3. I find that on these questions 
there has been a sharp divergence of opin- 
ion amongst the various High Courts in 
the country. One view taken is that such a 
security bond is a step in judicial proceed- 
ings and forms a part of the judicial record 
and, therefore, requires neither a duty 
under the Stamp Act nor registration under 
the Registration Act. The other view is 
that it is not itself a step in judicial pro- 
ceedings but it is only an instrument exe- 
cuted by a stranger to the suit and given to 
the Court and if immovable property be 
hypothecated it must be Stamped as- a 
mortgage deed under Art. 40 of the Stamp 
Act and it must also be registered under 
clause (b) of Section 17 of the Registration 
Act since it creates rights in the immovable 


Appellants; 
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property worth more than Rs. 100/- and in 
the absence of registration, the document 
would not confer any rights in view of 
Section 49 of the Registration Act. 


in the matter of 
stay of execution under Rule 5 or 6 of 
Order 41 of the Code of Civil Procedure, 
Forms 2 and 3 of apponi G of the Code 
have been prescribed. The Form No. 2 
after making the necessary recitals proceeds 
to state “I, of my free will, stand security 
to the extent of Rs. ...... mortgaging the 
property specified in the schedule and that 
the detendant shall duly act in accordance 
with the decree and shall pay whatever may 
be payable by him and if he shouid fail 
therein, then any amount so payable shall 
be realised from the properties hereby mort- 
gaged and if the proceeds of sale of the 
said property are insufficient to pay the 
amount due, I and my T representatives 
will be personally liable to pay the 
balance.” Rule 8 of Order 48 prescribes 
that all forms given in the Appendix (with 
necessary variations) shall be used for the 
purposes therein mentioned and Section 121 
of the Code gives statutory authority to 
the aforesaid rule. The result is that the 
prescribed form has statutory force. 


4. For securi 


5. Security bond given in pursuance 
of the order of the Court is enforceable by 


the Court under Section 145 of the Code 
which provides that where a person be- 
comes liable as a surety for purposes of 


any decree, the order may be executed 
against the surety to the extent he has made 
himself personally liable in the manner pro- 
vided that such person shall be deemed to 
be a party within the meaning of Sec. 47 
of the Code. This provision undoubtedly 
places the security bond on the level of 
judicial proceedings and allows the Court 
to enforce it as an executable decree of its 
own by attachment, sale of the property and 
if necessary, by arrest of the surety by its 
own orders, without the necessity, for the 
Court to institute a regular suit for recovery 
of the amount from the surety. The provi- 
sion exists for the benefit of the decree- 
holder who has already obtained a decree 
from the Court of first instance and who 
has been deprived of its fruits by the Court 
of appeal conditional on furnishing security. 
He will not relish the harassment of going 
through the procedure of another suit with 
its accompanyin L and revisions in 
order to pursue his claim against the surety. 
The security has been furnished in pursu- 
ance of an order of the Court, and the 
bond, after execution is submitted to the 
Court and is scrutinised and accepted by 
it. The rule nisi granting stay is there- 
after made absolute or the conditional 
order previously passed works itself out 
after the fulfilment of the condition. In my 
opinion, the security bond is not atall com- 
plete or effective unless and until it is ac- 
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cepted by the Court. It is difficult to sub- 
cribe to the view that the security bond 
wcald be effective or valid without such ac- 
ceptance by the Court. As a matter of 
fact, the validity and efficacy is lent to the 
security bond only by the order of the 
Court, either passed by itse:f or by its no- 
minee like the Registrar, to whom the judi- 
cial powers may have been delegated, and 
the bond is not accepted, it has no legal 
ettect, 


g. Moreover, the Court is not a 
juridical person and cannot hold or transfer 
or acquire any property and, therefore the 
statutory form does not lay down that the 
security bond should be exezuted in favour 
of the Court or for that matter, the presid- 
ing officer of the Court. The bond is not 
executed or enforced as a contract between 
the Court and the surety, nor does it 
amount to a contract between the surety 
and the decree-holder. The validity of the 
bond arises on the submission of the surety 
undertaking the obligation and placing his 
property under a charge and at the disposal 
of the Court for purpose of fulfilling the 
decree and the Court, in exercise of its 
judicial powers, accepts the same and en- 
forces it in accordance with the provisions 
of law. As such, it must follow that the 
furnishing of a security bond is undoubted- 
ly a step in the judicial proceedings and 
forms a part of the judicial order and re- 
cords of the Court. 


7. In Raj Raghubar Singh v. fai 
Indra Bahadur Singh, 46 Ind App 228 = 
(AIR 1919 PC 55), the Judicial Committee 
considering a bond, observed that a separate 
suit was not necessary to be filed to en- 
force it and no person is mentioned in the 
instrument as the beneficiary of the bond, 
nor had it been given in favour of any 
named officer. Then the Committee observ- 
ed that the Court is not a juridical person; 
it cannot be sued, it cannot take the pro- 
perty and as it cannot take the property, it 
cannot assign the property; the bond creat- 
ed an unquestionable liability and there 
must be some mode of enforcing it and 
that the only mode was by the Court mak- 
ing an order upon an application that the 
charged property of the surecy be sold. The 
Judicial Committee of the Privy Council in 
Bindesri Naik v, Gangasaran Sahu, (1897) 
25 Ind App 9 at p. 15 (PC), observed that 
the provisions of Section 17 of the Registra- 
tion Act do not apply to proper judicial 
proceedings, whether consisting of pleadings 
filed by the parties, or orders made by the 
Court. In Pranlal Annee v. Lakshmi Annee, 
(1899) 26 Ind App 101 (PC), the Judicial 
Committee was dealing with a case of com- 
promise but which had not deen registered. 
The Committee observed that the compro- 
mise, in so far as it was submitted to and 
was acted upon judicially by the Judge 
was in itself a step of judicial procedure 
not requiring registration and any order 
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pronounced in terms of it constituted res 
judicata, binding upon both the parties to 
the case who gave their consent. 

&. In Punjab, the matter has for a 
long time been settled by a Full Bench 
authority of the High Court of Lahore 
(Kasturi Lal v, Goverdhan Dass, AIR 1934 
Lah 188 (FB)). The following question was 
referred to the Full Bench, namely, whether 
a security bond excuted in accordance with 
an order passed under Order 41, Rules 5 
and 6 of the Code staying execution of the 
order pending decision of the appeal, where- 
by the surety hypothecates the immovable 
property for satisfaction of such decree as 
might be passed by the Appellate Court, 
which is duly accepted b the Court and 
execution stayed -accordingly, required to be 
registered. The Full Bench answered the 
question in the negative and held that the 
bond did not require registration and non- 
registration did not bar the decree-holder 
from asking the Court to realise the decre- 
tal amount from the immovable property 
described in the bond. In this authority, 
the Single Bench decision of the High 
Court of Lahore in Lahore Spg. and Wvg. 
Co. Ltd. v. Uttam Chand, AIR 1919 Lah 8, 
which had followed an earlier decision of 
the High Court of Madras in Nagaruru 
Sambayya v. Tanjatur Subbayya, (1908) ILR 
31 Mad 880, was expressly overruled. 
During the course of arguments, it was 
frankly admitted by the counsel before the 
Full Bench that it was not execution of the 
bond which effected transfer of rights in the 
immovable property so as to make it avail- 
able for the satisfaction of the decree which 
may be passed by the appellate Court, but 
it was the order of the Court ee pune the 
bond which created those rights and even if 
the bond had been duly registered imme- 
diately after its execution, it would not be- 
come kar unless and until it was ac- 
cepted by the Court. It was further ob- 
served by the Full Bench that if by reason 
of insufficiency of the security or on any 
other ground the Court chose not to accept 
the bond, it would remain a wholly ineffec- 
tual and inoperative document despite the 
fact that it contained all the terms of the 
transaction and had been duly executed and 
registered. The law thus laid down in the 
aforesaid authority has held the field in 
Punjab and Delhi ever since and there is no 
authority of this High Court to the con- 
trary 


9. The Full Bench decision of the 
Lahore High Court mentioned above with 
respect followed a Division Bench decision 
of the High Court of Bombay in Jayappa 
Lokappa Narsinganawar v. Shiyangou 
Dyamangouda Patil, AIR 1928 Bom 42, 
where Narten, C. J, held that a security- 
bond being a part of judicial proceedings 
and incorporated with it, was not hit by 
the provisions of Section 17 of the Regis- 
tration Act and that a security is given to 
the Court and not to named individual, 
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still it could not be void and could be en- 
raheem by the Court. The o counsel 
for the parties appearin efore me in- 
formed me that the said authority of the 
High Court of Bombay has since been ‘ol- 
lowed in the State of Bombay and Maha- 
rashtra and there is no decision of that 
Court taking a contrary view. Kasturi Lal's 
case, AIR 1934 Lah 188 (FB) (supra) has 
also been followed by the High Court of 
Nagpur in Dadoo Balaji Korku v. Kanhaia- 
lal Dhanaram,, AIR 1947 Nag 26. The 
learned Judge after reviewing the various 
authorities bearing on the subject observed 
that the security bond hypothecating the 
immovable property of the surety for the 
performance of the decree did not require 
registration and that the giving of the secu- 
rity bond was a step in judicial proceedings 
before any stay order could be granted and 
execution of a bond did not effect transter 
of rights in the immovable property so as 
to make it available for the satisfaction of 
the decree, but it was an order of the 
Court accepting the bond which created 
those rights and the bond did not become 
operative unless and until it is accepted by 
the Court. In this decision, his lordship 
further held that the security bond did not 
require a stamp duty under any article of 


the Stamp Act but it was liable to panan 
of Court-fees under Article 6 of Sche- 
dule II of the Court-fees Act. Kasturi 


Lal’s case has also been followed by the 
High Court of Travancore and Cochin in 
Subramania Nadar Arumughaperumal Nadar 
v. Esakkimadan Nadar Dwarapandia Nadar, 
AIR 1953 Trav Co 864, where the Division 
Bench held that the security bond executed 
in favour of a Court and accepted by the 
Court and incorporated in the order accept- 
ing the same was exempt from registration. 


10. The contrary view was held 
by the High Court of Madras in Nagaruru 
Sambayya’s case, (1908) ILR 31 Mad 330 
(supra). Considering the bond given under 
Section 545 of the old Civil Procedure 
Code (which did not contain the statutory 
form before us) the Court observed that the 
bond effected, a transfer to the Court of an 
interest in specific immovable property to 
secure a future debt and it constituted a 
mortgage as defined by Section 58 of the 
Transfer of Property Act and, therefore, it 
required registration under Section 59 of 
the Transfer of Property Act and Section 1% 
of the Registration Act. The Court reject- 
ed the argument that the acceptance of the 
security bond by the Court gave validity to 
the bond and it held that the acceptance 
was merely. an intimation by the Court that 
the property given as security was sufficient 
for the purpose. It is, however, noteworthy 
that the practice of the Madras High Court, 
was as noticed in the judgment, governed 
by the Rule 117 of the High Court Rules 
(Appellate Side) which provided that when 
security offered consisted of immovable 
property, the appellant must file a mortgage 
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bond duly registered together with specifica- 
tions of surety’s title. Obviously, if the 
statutory rules of the Court required regis- 
tration, it cannot without registration be 
said to have been given in accordance with 


the law to acquire efficacy. In my opinion, 
the decision of the High Court of Madras 


turned on its own facts and the rules of 
the Court. I am, however, with the great- 
est respect, unable to agree that the accept- 
ance of the security bond by the Court 
does not lend validity and efficacy to it ard 
it was merely an intimation by the Court 
that the property given as security was sufi- 
cient. J am of the view that the accept- 
ance of the security bond by the Court im- 
lied that the Court PEET the security 

ished by the surety it was satisfied 
with reg to its contents, legality, form 
and validity of the bond as well as the 


sufficiency of the property. Without such 
acceptance, the bond was not effective. 


Even a non-testamentary instrument execut- 
ed in favour of a private party requires ac- 
ceptance before it becomes effective givin 
rise to respective rights and obligations otf 
the parties and any unilateral contract or 
conveyance without its acceptance by the 

omisee or transferee, fails to bring about 

e change in legal relationship. The 
Madras authority, as mentioned above, had 
been followed by a Single Judge of the 
High Court of Lahore in Lahore Spg. and 
Wvg. Co.’s case, ATR 1919 Lah 8 (supra) 
which were overruled by the Full Bench in 
a Lal’s case, AIR 1984 Lah 188 (FB) 
supra). 


11. A noteworthy decision has, 
however, been given by the High Court of 
Rangoon in S. P. S. S. Chettyar Firm 
v. Lloyds Bank, AIR 1935 Rang 168. In 
this decision, their Lordships, considering the 
aforesaid Madras case as well as both the 
Lahore views and the authority of the High 
Court of Bombay mentioned above, observ- 
ed that by acceptance of the bond, the 
Court merely approved the substance and 
not the form of the security and, therefore, 
the execution of bond did not constitute an 
act of the Court or a step in judicial pro- 
ceedings. The Court further observed that 
if such a bond was not registered, it would 
facilitate the commission of frauds by dis- 
honest sureties. The Court also relied on 
the change in clause 6 of sub-section (?) 
of Section 17 of the Registration Act. The 
view of the High Court of Rangoon found 
favour with the High Court of Patna in 
Gauri Shankar Jhunjhunwala v. Baldeo 
Sahujee, AIR 1958 Pat 210, which has fol- 
lowed the same without much discussion. 


12. The Chief Court of Oudh cons- 
tituted special Bench to consider the matter 
in Hunter v. Emperor, AIR 1942 Oudh 371 
(SB). It came to the conclusion that the 
security bond hypothecating property fell 
under Article 40. It considered the matter 
whether the execution of the security bond 
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under Order 41, Rule 5 of the Code was 
liable to stamp duty under Article 57 or 
40 of the Stamp Act. It observed that the 
word “contract” mentioned in Article 57 
did not really mean the contract of the 
surety himself and then an order passed by 
the Court for filing a security could not be 
said an agreement or contract and that in 
the case of a mortgage-bond executed by 
way of security in favour 
was no agreement as could amount to a 
contract. The Court, therefore, held that 
Article 57 did not apply end consequently 
it held that the bond fell under Article 40 
of the Stamp Act. 


13. A Division Bench of the High 
Court of Assam considered the problem in 
Rivers Steam Navigation Co. Ltd. v. Jalim 
Mulla, AIR 1957 Assam 157. Sarjoo Pro- 
sad, C, J., speaking for the Court, examined 
the Full Bench decision of the Lahore High 
Court in Kasturi Lal’s case, AIR 1934 Lah 
138 (FB) (supra) as well as the case of 
the Bombay High Court in AIR 1928 Bom 
42. The learned Chief Justice referred to 
Kasturi Lal’s case, AIR 1984 Lah 138 (FB) 
and observed that in that case emphasis 
had been laid on the fact that it was not 
the execution or registration of the docu- 
ment which was really material, as the fact 
that the document had been accepted. by 
the Court and made a part of the judicial 
proceeding, its decree or order, thereby en- 
suring certain rights to the parties and 
then the learned Chief Justice observed that 
he attached great importance to the line 
of reasoning contained in this decision and 
would have been inclined to accept the 
said observation without reservation, but for 
the fact that the Registration Act itself had 
been amended in 1929. The amendment 
that the learned Chief Justice referred to is 
the following:— 

“Section 17 (2) Nothing in clauses (b) 
and (c) of sub-section (1) applies to any de- 
cree or order except a decree or order ex- 
pressed to be made on a compromise and 
comprising immovable property other than 
that which is the subject-matter of the suit 
or proceeding.” 
In my opinion, 
from demolishing 


the said amendment, far 
the validity of the reason- 
ing in the Lahore Full Bench case, rein- 
forces the same. The amended provision 
maintains the general rule əf law that no 
decree or order of a Court would require 
registration; it only carves out an exception 
in compromise decrees which in terms 0 
Hemanta Kumari’s decision, <6 Ind App 240 
= (AIR 1919 PC 79) be exempt from re- 
gistration even if they comprised immovable 
property other than the subject-matter of 
the suit, that is tọ say the decrees ard 
orders in respect of immovable property 
which are still the subject-matter 0 the 
suit or of proceedings and for that matter, 
any part of the ju icial proceedings still 
do not require registration. The immovable 
property which is the subject-matter of the 


of Court, there . 
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suit or proceedings and any decree or order 
of the Court not falling within the engrafted 
exception would still be as before exempt 
from the requirement of compulsory regis- 
tration. I am, therefore, of the view and 
respectfully hold that the Full Bench deci- 
sion of the Lahore High Court in Kasturi 
Lal’s case, AIR 1984 Lah 188 (FB), was 
correctly decided. 


14. Two other authorities need 
mention. The Full Bench of the High 
Court of Kerala in R. M. Palat v. P. À. 


Nedungadi, AIR 1958 Ker 377 (FB) and a 
Division Bench of the High Court of Alla- 
habad in Bishnath Sahu v. Prayag Din, 
AIR 1958 All 820, have accepted the view 
propounded by the High Court of Rangoon 
in Chettyar Firms’ case, AIR 1985 Rang 
168. They have held that the security 
bond in Form 8 of Appendix ‘G’ requires 
registration. The aforesaid decision of the 
High Court of Allahabad was cited before 
A. N. Grover, J. (as he then was) in Basant 
Lal Kachern Ram v. Jagdish Parshad 
Kishan Chand, AIR 1960 Punj 517. With 
the greatest respect, I would reproduce the 
following observation of his Lordship:— 


“With eat respect to the learned 
Allahabad Ju iges their observations do not 
full r e reasons which were adopt- 
ed by the Full Bench and even though this 
Court, technically speaking, may not be 
bound by the decisions of the Lahore High 
Court, nevertheless, I consider that the 
Lahore view based, as it is on very good 
reasons, ought to be followed.” 


After careful consideration of the provisions 
of law and the authorities of the various 
High Courts, my conclusion is that the 
Court is not a juridical person and not a 
transferee or holder of the property and 
that the security bond furnished to it in 


pursuance of its order does not acquire 
validity or efficacy unless and until it is 
accepted by the Court and as such, the 


security bond forms part of the order of the 
Court and is a step in judicial proceedings 
and, therefore, it does not require registration 
under section 17 of the Registration Act. I 
also hold that the bond given in pursuance 
of the judicial order of the Court ia the 
statutory form, with necessary variations and 
accepted by the Court, obliges the surety 
to his undertaking and the surety creates a 
charge on the immovable property and places 
it at the disposal of the Court for its being 
dealt with under section 145 of the Code or 
other provisions of law and it is enforceable 
and not invalid for want of registration. The 
Full Bench authority ofthe High Court of 
Lahore (AIR 1934 Lahore 188 (FB)) has 
consistently been followed in Delhi and I do 
not see any valid reason to differ from it 
and I find accordingly. 

15. This takes me to the question 
of levy of stamp duty. Section 2 (17) of the 
Stamp Act defines a mortgage deed as in- 
clusive ofevery instrument whereby, for the 
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purpose of securing money advanced, or to be 
advanced, by way of loan, or an existing or 
future debt, or the permormance of an 
engagement, one person transfers, or 
creates, to, or in favour of another, a right 
over or in respect of specified property. In 
my opinion, the security bond in Form 2 
or 8 of Appendix ‘G’ of the Code does not 
satisfy the conditions of a mortgage-deed 
as defined in clause 17 above. It is not an 
instrument for the purpose of securing the 
money advanced or to be advanced by way 
of loan, nor an existing or future debt, nor 
is it a transfer of a right in immovable pro- 
perty, nor is it in favour of any other per- 
son. The Court is neither a person nor a 
transferee. The security bond does not 
transfer a right in property. But it creates 
a charge over the property and places the 
roperty at the disposal of the Court for 
Being proceeded against according to law. 
It is similar to the seizure and proceeding 
against the property of the judgment-debtor 
by the Court by the force of law to realise 
the decretal amount. Since no judgment 
has been pronounced against the surety, it 
will need his initial consent to undertake 
the obligation and place his property at 
the disposal of the Court, but having done 
so, it is in law subject to the same inci- 
dents of exercise of power by the Court as 
the property of the judgment-debtor in 
execution of a decree. It is, therefore, not 


a mortgage. Consquently, Article 40 of the 
Stamp Act will not apply to it. As men- 
tioned above, the Full Bench of the Chief 


Court of Oudh held in AIR 1942 Oudh 871, 
that Article 57 did not apply to security 
bond because its execution did not consti- 
tute a contract. If this argument is valid 
in respect of Article 57, it would have 
stronger force against attraction of Arti- 
cle 40. So in any view of the matter, Arti- 
cle 40 cannot apply. 


16. An Article which could easily 
be attracted is 15 relating to a bond, 
clauses (a) and (b) of Section 2 (5) define 
it as an obligation for the performance of 
certain conditions or for payment of money 
to somebody. But this Article itself speci- 
fies that the stamp duty under this Article 
would not be leviable if it is provided for 
by the Court-fees Act, 1870. This would 
lend support to the view that the provisions 
of the Stamp Act are ordinarily not intend- 
ed to apply to judicial proceedings. Arti- 
cle 6 of Schedule II of the Court-fees Act 
provides a fee to be levied on bail bonds 
or other instruments of obligation given in 
pursuance of an order made by a Court 
or Magistrate under any section of the 
Code or otherwise provided for by the 
Court-fees Act. The security bond in the 
present case is certainly an instrument of 
obligation given in pursuance of an order 
of the Court. In my opinion, the security 
bond given under Order 41, Rule 5 or 6 
of the Code requires fee to be paid by 
way of Court-fees under Article 6 of Sche- 
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dule If which, for the present moment, is 
65 paise. In giving this answer to the 
dea raised, [ am supported by an au- 
thority of the High Court of Lahore re- 
ported as Ghulam Muhammad v. The 
Crown, AIR 1983 Lah 89 (SB) as well as 
in Re Reference by the District Registrar, 
Dadu, AIR 1986 Sind 41 and the case in 
Dadoo Balaji Korku, AIR 1947 Nag 26, 
As far as [ remember, this was the old 
prevailing practice to pay Court-fees under 
Schedule II, Article 6 of the Court-fees Act 
as well as stamp duty under Article 57 of 
the Stamp Act onsuch security bonds. For 
some time past, the affixation of Court-fee 
has fallen out of use. I hold that in the 
view I have taken, that the security bond 
is a part of judicial proceedings, it is im- 
perative that Court-fees under the afore- 
said Article must be paid on all such bonds. 


17. The question remaining to be 
decided is whether in addition to Court- 
fees, stamp duty under Article 57 of the 
Stamp Act must be paid on the bond. In 
this connection I am, as at present advised, 
not inclined to disturb the uniform practice 
followed in Delhi of paying stamp duty 
under Article 57 of the Stamp Act without 
hearing the Chief Revenue Controlling 
Authority to whom notice of this proceed- 
ing has not been issued. 


18, As a result, my answer to the 
question is that the security bond in ques- 
tion must bear the Court-fee stamp under 
Article 6, Schedule 2 of the Court-fees Act 
as well as stamp duty under Article 57 of 
the Stamp Act, but it does not require any 
stamp duty under Article 40. 

Question No, 8. 


19. The next question for consi- 
deration is the deposit of title-deeds. The 
High Court of Delhi was established with 
effect from October, 1966 and it was given 
original jurisdiction to try suits of a certain 
valuation, Under Section 7 of the High 
Court Act, the High Court framed rules, 
Chapter 20 of which deals with the proce- 
dure for furnishing security and Rule 2 
thereof prescribes that every person offer- 
ing himself as surety shall produce before 
the Court or officer concerned, his title- 
deeds and vouchers and may be examined 
by him on oath or solemn affirmation, 
touching the value of his property, and the 
debts and liabilities to which it is subject; 
after being examined and allowed, he shall 
sign the requisite bond and shall deposit 
his title deeds and vouchers. 


20, Provided that in cases where 
the amount of the bond does not exceed 
Rs. 5000/-, the officer concerned, and in 
other cases, the Court may, on good cause 
shown, dispense with the deposit of title- 
deeds and vouchers. 

21. Rule 6 prescribes that papers 
and records relating to the taking of secu- 
rity, including securities and security bonds, 
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shall be kept by the Registrar in safe cus- 
tody in his safe in the strong room after 
making an appropriate entry in a register 
to be maintained by him for the purpose. 
The provision, therefore, requires the de- 
posit of title-deeds in respect of bonds for 
more than Rs. 5000/-. 


22, This practice has uniformly 
been adopted on the orignal side and has 
been working satisfactorily. The rules of 


the Court on the appellate side do not 
contain any such requirement for deposit of 
title-deeds. Nor do I find in them any 
prohibition in this behalf. I am of the 
view that it is a very salutary practice to 
obtain deposit of title-deeds from the sure- 
ties, It avoids the danger of fraud alluded 
to inthe case of Chettyar Firm, AIR 1935 
Rang 168. Under Sections 58 and 59 of 
the Transfer of Property Act, a mortgage 
by deposit of title-deeds can be effected 
orally by delivery of documents of title. 
So a subsequent transferee of interest in 
the property for value would, not finding 
the title-deeds with his transferor, be put 
to enquiry and notice of the charge creat- 
ed by deposit of title-deeds under the secu- 
rity bond even in the absence of registra- 
tion. This fortifies the legal results fowing 
from the furnishnig of the security to _ the 
Court and minimises chances of fraud. I, 
therefore, hold that on the appellate side 
also the principles behind the original side 
rule mentioned above should be followed and 
in respect of security bonds of the value of 
Rs. 5,000 or more, the title-deeds rela- 
ting to the charged property must be. de- 
posited with the Registrar of the Court. 


23. Arguments addressed at the bar 
invited my attention to one or two dif- 
ficulties in the matter, for example if a party 
was-unable to deposit the title-deeds on ac- 
count of security being a second charge (if 
it was already subject to a moreno) or a 
title-deed consisting of a renewal of an 
expired 
surety being entitled to only a share in un- 
divided property, were bona fide not in a 
position to deposit the original title-deeds. 
In my opinion, ordinarily the Registrar 
would insist upon furnishing of clear secu- 
rity where documents of title could be de- 
pose If for any reason, this cannot be 

one, I hold that the party may apply to 
the Court for such directions as it may 
deem fit to give and on such motion, the 
Court may order the surety to be executed 
and register a regular mortgage-deed on 
roper stamp duty under Article 40 of the 
tamp Act in favour of the Registrar or 
other officer of the Court, or it may, if so 
consented to by the surety, order the attach- 
ment of the immovable property of the 
surety in «question in accordance with the 
provisions of Order 38, Rules 5 and 6 read 
with Section 145 of the Code, in order to 
bring about the result mentioned in Sec- 
tion 64 of the Code. Lastly, the Court 
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may pass such other or further orders ac- 
cording to law as it may deem fit. 

24. To summarise, my conclusions 
are as follows:— 


(1) The security bond executed with 
necessary variations in forms 2 and 3 of 
Appendix ‘G’ of the Civil Procedure Code 
in pursuance of orders passed under 
Order 41, Rule 5 or 6 of the Code does 
not require registration under Section 1% of 
the Registration Act. 

(2) The requisite stamp on such secu- 
rity bonds is the fee payable under Art. 6 
of Schedule II of the Court-fees Act in 
addition to the duty under Article 57 of 
the Stamp Act. 


(3) If the security bond involves an ob- 
ligation to pay more than Rs. 5000/-, the 
documents of title of the charged property 
must be deposited along with security bond 
in accordance with the principles contained 
in Chapter XX of the Delhi High Court 
(Original Side) Rules, 1987. 

(4) If for any good reason, the title- 
deeds cannot be deposited, the matter must 
be reported to the Court for such directions 
as it may deem fit to give in the circum- 
stances of the case. In appropriate cases, 
the Court may order the surety to execute 
and register a regular nes age aed in 
favour of the Registrar or other officer of 
the Court or it may, if so consented to by 
the surety, order attachment of the immov- 
able property of the surety, or the Court 
may pass such other or further orders ac- 
cording to law as it may deem fit. 


25. Before I part with the case, I 
must record appreciation of the assistance 
rendered to the Court by the counsel. I 
desire to express thanks to Mr. Sardari Lal 
Bhatia, Senior Advocate, President of the 
Delhi High Court Bar Association, who 
very ably, fairly and fully argued the 
matter and assisted amicus curiae. There 
will be no order as to costs. 


Order accordingly, 
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Kura, Petitioner v. Deputy Custodian 
General of Evacuee Property and others, 
Respondents. 

aoe Writ No. 87% cf 1970, D/- 18-2- 


Index Note:— (A) Constitution of 
India, Art. 226 — Locus standi — Test is 
whether petitioner is aggrieved by impugn- 
ed order. (X-Ref:— Administration of Eva- 
cuee Property Act, S. 27). 


Brief Note:—- (A) The property in dis- 
pute was treated as having automatically 
vested in the Custodian under S. 4 of the 
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East Punjab Evacuees’ (Administration of 
Property) Act, 1947 and was sold under the 
Displaced Persons (Compensation and Re- 
habilitation) Act. A revision under S. 27 
of the Administration of Evacuee Property 
Act, 1950 filed by the person in possession 
was also dismissed by the Custodian but 
without recording any finding on the 
material question as to whether the owners 
an migrated to Pakistan prior to 18-10- 


It was held that the petition by the 
person in possession, though he was not the 
owner, was competent inasmuch as if the 
orders and especially the order of the Cus- 
todian under Section 27 was not quashed 
it would become final and the petitioner 
would not be able to show who the true 
owner is and that the property had not au- 
tomatically vested in the Custodian with 
the result that he would be unable to de- 
fend his possession against the purchaser 
of the property. The order under Sec. 27 
was quashed with a direction to decide the 
matter afresh, (Paras 5, 6, 7) 


P. N. Talwar, for Petitioner; A. B. 
Sabarya with K. B. Soni (for Nos. 1 to 4) 
and D. N. Nijhawan (for No. 10), for Res- 
pondents. 

land 


ORDER:— The agricultural 
in dispute belonged to two sets of Muslim 
owners, namely, (a) Ballu and others and 
(b) Nasiruddin, from before the partition of 
India. It is not known whether they mi- 

ted to Pakistan and if so, when or whe- 
ther they died im India and if so, when. 
The petitioner and respondent 5 are found 
in possession of the said land. The pro- 
perty was treated as having automatically 
vested in the Custodian prior to 18th Outo- 
ber, 1949 under Section 4 of the East 
Punjab Evacuees’ (Administration of Pro- 
perty) Act, 1947 succeeded by the E. P. 
Ordinance IX of 1949 which were the only 
legal provisions under which such automa- 
tic vesting could occur. No proceedings 
for resuming possession or control of the 
said property were taken by the authori- 
ties under Sections 6 and 7 of the Act of 
1947. On 1-2-1965 the Patwari of the 
village made a report that the owners of 
these. fields had migrated to Pakistan 12-18 
years ago and recommended that the land 
should be listed as evacuee property. Act- 
ing on the report, Shri Sant Lal, Naib Tah- 
siidar (and Managing Officer acting under 
the Displaced Persons (Compensation and 
Rehabilitation) Act, 1954) passed an order 
on 22-12-1967 that the property should be 
listed as evacuee property in the property 
register as having been detected as hidden 
evacuee property. Statements of the peti- 
tioner and others were recorded. The peti- 
tioner’s counsel had argued that no pro- 
perty could be declared as evacuee pro- 
perty after 7th May, 1954. But this argu- 
ment was repelled on the ground that thi 
property was automatically vested in the 
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Custodian with effect from the date on 
which its owners left for Pakistan and it 
was admitted by the petitioner and others 
that the owners had left for Pakistan be- 
fore 1954 and the property had been de- 
clared evacuee property in 1952-53 when 
its owners had left for Pakistan. The Settle- 
ment Officer passed another order on 27-3- 
1968 after hearing the petitioner and others 
and stated that the case of the petitioner 
that the owners had not migrated to Pakis- 
tan and that they died about a year ago 
(prior to 27-83-1968} had not been proved. 
The Tahsildar and Managin cer also 
passed an order on 4th March, 1968 reject- 
ing the application of the petitioner for 
the setting aside of the order dated 22-12- 
1967 for the sale of the property. Ultimate- 
ly the petitioner filed a revision before the 
Custodian General under Section 27 of the 
Administration of Evacuee Property Act, 
1950. This revision was dismissed by Shri 
Rajni Kant, Deputy Custodian General on 
22nd May 1970. He treated the revision 
as being one against the automatic vesting 
of the land. He found that the petitioner 
has not made good his contention that the 
owners of the land died in India and that 
the petitioner was an heir of the said 
owner, for, the petitioner was stated to 
have admitted before the Tahsildar that one 
of the owners Nasiruddin migrated to 
Pakistan and the whereabouts of others was 
not known. Nevertheless, Shri Rajni Kant 
did not give any finding that the owners 
had migrated to Pakistan prior to 18th 
October, 1949 and therefore the property 
automatically vested in the Custodian, 


2. In the present writ petition, it 
is asserted by the petitioner that he is an 
heir of the former owners of the Jand and 
that he has succeeded to the title of the 
land because the owners died in India dur- 
ing the riots at the time of the Partition of 
India. Petitioner also says that he is in 
possession of the land. He prays that the 
orders passed by the Deputy Custodian 
General and the Managing Officers referred 
to above be quashed inasmuch as the pro- 
perty had not automatically vested in the 
Custodian. 


3. Respondents 1 to 4 — the au- 
thorities whose orders are being questioned 
by the petitioner — have not disputed that 
the petitioner is in possession of the land 
but stated that the possession is unautho- 
rised inasmuch as he is not an heir of the 
owners of the land. They also asserted that 
the land automatically vested in the Custo- 
dian and, therefore, the impugned orders 
were correct. Respondent 10 has also re- 
sisted the writ petition. He has purchased 
the land from Respondent 6 and the pre- 
decessors-in-title of Respondents 7 to 9 who 
had purchased the same from the Govern- 
ment. The Government had treated the 
land as being a part of the compensation 
pool under Section 12 of the Displaced 
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Persons (Compensation and Rehabilitation) 
Act, 1954 inasmuch as a notification issued 
thereunder had purported to acquire all 
the evacuee property. Since, it is contend- 
ed by the respondents that the land ir dis- 
pute was evacuee property due to its auto- 
matic vesting in the Custodian, the land be- 
came a part of the compensation pool when 
all the evacuee property was acquired by 
the Government and became a part of the 
compensation pool. Respondent 10 also did 
not deny that the petitioner was in posses- 
sion of the property but denied the claim 
of the petitioner to the reliefs sougkt by 
him in the present writ petition. 

4. Two oe anns therefore, arise 
for decision, name 

(1) Whether the petitioner has a locus 
standi to challenge the impugned orders; 
and (2) Whether the impugned orders are 
liable to be quashed under Articles 226 and 
227 of the Constitution? 


QUESTION NO. 1: 


5. Shri A. B. Saharya for Respon- 
dents 1l to 4 urged that a distinction 
should be noted in adjudging the locus 
standi of the petitioner. The impugned 
orders treated the property as having auto- 
matically vested in the Custodian. The only 
persons who could be aggrieved by them 


were the owners of the property or the 
heirs of the owners. The petitioner has 


failed to show that he is an’ heir of the 
owners. I agree with Shri Saharya that the 

etitioner has not proved that he is an 

eir of the owners. A mere allegation in 
the writ petition to that effect is of no 
avail. There were several owners and they 
must have also got nearer heirs such as 
wives and children. There is absolutely 
nothing to show that all of them are dead 
or that they did not leave wives and child- 
ren. There is no substance, therefore, in 
the contention of the petitioner that he is 
an heir of the owners of the property. Shri 
Saharya contends that the only standing 
which the petitioner can claim is that he 
is in possession of the property. But a pos- 
sessor without any title to the property can- 
not be allowed to question the orders which 
are directed only against the owners af the 
property. The question of the disposses- 
sion of the petitioner has not so far arisen 
and, therefore, the petitioner has no locus 
standi to get the impugned orders quashed. 
He further says that the dispute regarding 
possession, if any, would be between Res- 
pondent 10 and the petitioner. Theorett- 
cally a distinction can be made between an 
owner and a possessor and it is also argu- 
able that only an owner can seek the relief 
of quashing the impugned orders. But such 
a distinction would be somewhat_ technical. 
Tt is inevitable that Respondent 10 would 
soon seek to dispossess the petitioner. As 
the petitioner has no title in himself he can 
only show that the Respondent 10 himself 
does not have title to the property inas- 
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much as the property belongs to someone 
else. For, a possessor has good title to the 
property against the whole world except 
against the true owner. The whole ques- 
tion, therefore, would arise as to who the 
true owner is. If the writ petition is dis- 
missed and the impugned orders are not 
quashed, the petitioner would be prevent- 
ed from showing who the true owner is 
inasmuch as the decision under Section 27 
of the Administration of Evacuee Property 
Act, 1950 would be finel against the peti- 
tioner. It is in this way that the petitioner, 
even though a mere possessor ad not an 
owner, has a locus standi to challenge the 





impugned orders particularly the order 
passed under Section 27 of the Administra- 
tion of Evacuee Property Act, 1950. I 


the said order is allowed 
the petitioner would be prevented from 
showing that the property did not automati- 
cally vest in the Custodian and consequent- 
ly the petitioner would be unable to defend 
his ee against Respondent 10. Tech- 
nicality cannot be allowed to defeat justice. 
The concept of locus standi is not a rigid 
one. What one has to see is whether fhe 
petitioner is actually aggrieved by the im- 
oe aaa orders. It is only theoretically argu- 
able that only the owners are aggrieved. 
Had it been known that the owners had 
migrated to Pakistan prior to 18-10-1949 
and the property automatically vested in the 
Custodian, then I would have held that 
the petitioner has no locus standi. Unfor- 
tunately, there is no clear finding on this 
point and it is, therefore, doubtful whether 
the property automatically vested in the 
Custodian. It cannot be said, therefore, that 
the petitioner should not be allowed to 
show that there was no automatic vesting 
of the property, Therefore the petitioner has 
a locus standi to ask for the relief of 
quashing the orders particularly the order 
under S. 27 of the Administration of Eva- 
cuee Property Act, 1950. I find so. 


QUESTION NO. 2: 


6. While the impugned orders pro- 
ceed on the assumption that the property 
automatically vested in the Custodian prior 
to 18-10-1949, there is some material on 
record which conflicts with this assumption. 
The report of the Patwari dated 1-2-1965 
and the order of Naib Tahsildar dated 
92-12-1967 is such material, It is true that 
the petitioner has made conflicting state- 
ments about the owners having gone to 
Pakistan and having died in India. It was 
urged by the counsel forthe respondents that 
the burden of proof to show that the property 
did not automatically vest in the Custodian 
was on the petitioner inasmuch as if no 
evidence is given it is he who would fail. 
This may be so. But the question of the burden 
of proof becomes immaterial when both 
the parties have filed affidavits and docu- 
ments and the question has to be decided 
on the material on record. It cannot be 


to stand, then 
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said from a perusal of the impugned order 
dated 22-5-1970 passed by Shri Rajni Kant, 
Deputy Custodian General that it either 


expressly or impliedly finds that the owners - 


had migrated to Pakistan prior to 18-10- 
1949 and, therefore, the property had be- 
come automatically vested in the Custodian. 
Thé ‘petitioner had urged a ground that the 
Custodian General had passed an order on 
28th April, 1970 and 15th:May, 1970 by 
which revisions pending under Section 27 
in respect of property situated in the State 
of Haryana were transferred to the Assistant 
Custodian General (Under Secretary to the 
Government of Haryana) and, therefore, 
Shri Rajni Kant had no jurisdiction to try 
and decide the revision petition filed by 
the petitioner. According to the principle 
underlying Section 21 of the Code of Civil 
Procedure, an objection to the territorial 
jurisdiction should have been taken by the 
petitioner before the petition was decided. 
The petitioner did not do so. On the con- 
trary, it is he who filed the petition before 
Shri Rajni Kant and got it decided by him. 
This objection is, therefore, of no effect. 
However, the order of Shri Rajni Kant is 
not supportable inasmuch as it does not 
disclose any material on which it could be 
held that the property in dispute had auto- 
matically vested in the Custodian prior to 
18th October, 1949. 


7 


© h I, therefore, set aside the order 
passed by 


Shri Rajni Kanth on 22-5-1970 


and direct that the revision petition of the. 


petitioner which was purported to be dis- 
posed of by the said order shall stand re- 
vived. The said revision petition shall be 
heard and decided by the appropriate au- 
thority who has jurisdiction to hear and de- 
cide the same now. The said authority 
shall apply its mind to the question whe- 
ther the owners of the property had mi- 
grated to Pakistan prior to 18-10-1949 with 
the effect that the property automatically 
vested in the Custodian. Alternatively, the 
said authority may find as to whether the 
property or any part thereof did not so 
automatically vest in the Custodian and if 
so, what would be the effect of such a find- 
ing onthe sale of the property by the 
Government to Respondents 6 to 9 and the 
subsequent purchase of the property by 
Respondent 10. In view of the divided suc- 
cess, the costs in this writ petition shall be 
borne by the parties as incurred. 


Order accordingly. 


re 
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Index Note:-—— (A) Limitation Act 
(1963), Section 5 — Condonation of de- 
lay —- Bona fide mistake of counsel or 
his clerk is ‘sufficient cause’. 


Brief Note:— (A) Can a bona fide 
mistake of counsel or counsel's clerk be 
considered as sufficient cause entitling a 
party to claim condonation’ of delay? . 
Yes. 


Thus where the appellant handed 
over in time the requisite certified copy 
to the clerk of the counsel but the latter 
in rush of work.misplaced it by wrongly 
putting it in some other brief and hence 
the same could not be filed in Court in 
time, the delay was condoned. 
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JUDGMENT :— Gn lith October, 
1972, when S. A. O. 192 of 1972 was 
taken up for arguments, a contention 
was raised by Shri Gopal Narain Agar- 
wal, learned counsel for respondent No. 1 
that. the said appeal was barred by limi- 
tation. That being so, the learned coun- 
se] for the petitioner after obtaining 
time, filed an application (C. M. 1128-J 
of 1972) under Section 38 (2) of the 
Delhi Rent Control Act, 1958 (herein to 
be called ‘the Act’) read with Rule 23 of 
the Rules framed under the Act and Sec- 
tion 5 of the Limitation Act, for condo- 
nation of delay in filing the certified 
copy of the order of the Additional Rent 
. Controller (herein to be called ‘the Con- 
troller’). 


2. This appeal is directed against 
the judgment dated 1lth April,- 1972, 
passed by Shri Gian Chand Jain. Rent 
Control Tribunal, Delhi. Alons with the 
appeal an application under Order 42, 
Rule 2 read with Section 151, Civil P.C. 
was filed seeking exemption from filing 
the certified copy of the order dated 30th 
October, 1969, passed by the Controller, 
as.also from filing certified copy of 
grounds of appeal taken, before the Tri- 
bunal, The submission in the said 
application was that an application for 
obtaining certified copy of the order of 
the controller had been filed with Copying 
Agency but that the said copy had not so 
far been delivered to the petitioner. In 
the circumstances, exemption, from filing 
the certified copy was claimed. That 
application was allowed by my order 
dated 11th July, 1972. when the appeal 
came up for admission, 


3° Certified copy of the order 
passed by the Controller was filed in the 
Registry on the 8th August, 1972. by Shri 
Amarjit Singh, Advocate, through a 
forwarding letter of the aforesaid date. 


4. Contention of Shri G. N. Agar- 
wal, learned counsel appearing for res- 
pondent No. 1. is that the certified copy 
which was required to be filed along with 
the memorandum of appeal as required 
by Rule 2-B of Chapter 1 of Volume V 
“of the Rules and Orders of Punjab High 
Court, as applicable to this Court, 
having been filed after the expiry of the 
period of limitation for filing the appeal, 
the -appeal has become barred by time 
and is liable to be dismissed as such. 


5. The impugned judgment was 
delivered by the Tribunal on 11th April, 
1972. The appeal, therefore, could be 
filed within a period of 60 days from the 
date of the said judgment as prescribed 
by S. 39 (1) of the Act. From the certi- 
fied copy of the judgment filed glong with 
the memorandum of appeal, it transpires 


that the copy of the impugned judgment 
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‘was filed under Order 42, Rule 2, 


A- LR. 


was applied for ọn 19th April, 1972, and 
was attested and delivered on 9th June, 
1972. Therefore, a period of 5% days was 
taken for procuring the certified copy of 
the impugned judgment, being the period 
requisite for obtaining copy: of the im- 
pugned judgment which period the ap- 
pellant is entitled to add to the period 
of limitation to be computed for filing 
the appeal. In other words. the appeal 
shall be within limitation if filed within 
a period of 112 days from the date of im- 
pugned judgment. It is a settled law 
that the date on which the judgment is 
delivered is not to be counted towards 
the period of limitation. The period of 
112 days has to be computed from 12th 
April, 1972, which expired on Ist August, 
1972. There is no dispute that if the ap- 
peal had been filed by ist August, 1972, 
other requirements of law being com- 
plied with, the appeal would have been 
within limitation.’ In the instant case, 
the appeal was filed on 10th July, 1972, 
i.e, well within the period of limita- 
tion. 


6. The appeal came up for admis- 
sion on the llth July 1972, and. as al- 
ready noted earlier Œ. M. 890 of 1972 
read 
with Section 151, Civil P- C. praying 
that filing of the certified copy of the 
order of the Controller dated the 30th 
October, 1969, be dispensed with for the 
present. This application was accepted 
by me vide order dated the llth July, 
1972. However. certified copy of the 
order of the Controller was filed in the 
Registry on 8th August, 1972, and. as al- 
ready noted above, it is on this basis that 
Shri Gopal Narain Agarwal, learned 
counsel for respondent No. 1. urged that 
the appeal had become barred by limita- 
tion and deserves to be dismissed as 
such. The appellant accordingly took 
time for filing an application seeking 
condonation of delay in filing the certi- 
fied copy of the order of the Controller. 
It is under these circumstances that the 
present application was filed for condo- 
nation of delay in filing the certified 
copy of the order of the Controller. 


qe In this application it has been 
urged that the petitioner had filed an ap- 
plication on 19th April, 1972, for obtain- 
ing the certified copy of the order dated 
the 30th October, 1969, passed by the 
Controller but the petitioner during the 
course of marriage of his nephew mis- 
placed the slip issued by the Copying 
Agency as a result whereof despite his 
various attempts, he could not locate the 
said slip before filing of the appeal 
against the impugned judgment. It was 
under those circumstances that the ap- 
pellant-petitioner had filed an applica- 
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tion under Order 42, Rule 2, read with 
Section 151, Civil P. C. along with the 
appeal making a prayer that he be ex- 
empted from filing the certified copy of 
the order of the Controller. However, 
the petitioner has stated that the number 
and date of making the application for 
obtaining the certified copy of the order 
of the Controller could not be given in 
the application filed under Order 42, 
Rule 2, read with Section 151, Civil 
P. C. as the same was not available with 
the petitioner having been misplaced by 
him. The petitioner has further urged 
that on 24th July, 1972, he found the said 
slip lying in one of the books at his re- 
sidence and took delivery of the judg- 
ment of the Controller from the Copying 
‘Agency on the same date. He went to 
the office of his counsel on the 25th Julv. 
1972, and handed over the copy to the 
clerk of the counsel, Shri S. S. Chadha, 
Advocate, ‘for filing in the Court. Shri 
Rattan Lal. clerk of the counsel, kept the 
said copy on his table along with other 
papers and assured the petitioner that he 
would affix the necessary court-fee 
stamp thereon and file the same in the 
Court. The petitioner avers that he left 
the office of Shri S. S. Chadha, without 
meeting the learned counsel on that date. 
It is further averred in the application 
that after the case was adjourned dur- 
ing the course of hearing of the appeal 
on the llth October, 1972. when objec- 
tion regarding limitation was taken, he 
made enquiries from Shri Rattan ‘Lal, 
clerk of Shri S. S. Chadha, as to why the 
certified copy of the order in question 
was not placed on the record within time. 
It was on this enquiry of the petitioner 
that Shri Rattan Lal told the petitioner 
that he had placed the certified copy on 
his table but by a mistake the same had 
been filed in some other brief uninten- 
tionally and under a bona fide belief that 
the said file was of the present appeal. 
The petitioner further alleges that on 
"th August. 1972, the clerk of the learn- 
ed counsel while checking up the files 
of some other cases, came across the 
certified copy of the order in question 
and he took out the same from the said 
brief and the next day he asked Shri 
Amarjit Singh, Advocate, who was as- 
sisting Shri S. S. Chadha, to prepare a 
covering letter to enable the clerk to 
file the said copy in the Registry. Shri 
Rattan Lal, however. did not inform 
Shri S. S. Chadha about this. The peti- 
tioner, therefore, contends that an appli- 
cation under Section 5 of the Limitation 
Act read with Section 39 (2) of the Act 
could not be filed along with the certi- 


fied copy of the order in question, pray- 
ing for condonatiOn of delay in filing the 
same. In the circumstances, 
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tioner has submitted that he was diligent 
enough in pursuing his remedy and in 
obtaining the certified copy of the order 
of the Controller in time but that the 
same could not be placed on the record 
Gue to the reasons beyond his control 
and for the reason that Shri Rattan Lal, 
clerk of Shri S. S5. Chadha, due to rush 
of work had misplaced the said copy in 
some other brief. That being so, the 
petitioner has submitted that mislaying 
of the certified copy on the part of Shri 
Rattan Lal, clerk of his counsel, cannot 
be regarded as showing any negligence 
on his part. 


8. In the background of the above 
facts the petitioner has prayed that the 
delay in filing the certified copy of the 
order of the Controller be condoned. The 
application is supported by the affidavit 
of the petitioner as also bv the affidavit 
of Shri Rattan Lal. clerk of ane S. S. 
Chadha, Advocate. 


9. Respondent No. 1 in his reply 
to the application traversed the conten- 
tions of the petitioner stating that the 
allegations made therein seeking exten- 
Sion of time are wrong. 


10: From the certified copy of the 
order passed by the Controller it is ap- 
parent that the application for obtaining 
the certified copy was filed on 19th 
April, 1972. The said copy was attested 
on the 13th June, 1972. 


11. Shri G. N, Aggarwal, learned 
counsel for respondent No. 1. contended 
that the facts as now set out in the pre- 
sent application are in variance with the 
facts already brought on the record in 
C. M. 690 of 1972. Had it been a fact, 
it was averred, that the receipt issued 
by the Copying Agency was misplaced 
by the petitioner as is now alleged in the 
present application, the said fact would 
have been stated in C, M. 690 of 1972. 
But on the contrary all that is stated in 
the said application is that the applica- 
tion for obtaining certified copy of the 
order dated 30th October, 1969. had been 
filed with the Copying Agency but the 
same had not so far been made avail- 
able to the petitioner. It was further 
contended that from the date of attesta- 
tion recorded on the certified copy by 
the Copying Agency it is evident that 
the same was ready for delivery on the 
13th June, 1972, on which date it ap- 
peared to have been issued but having 
not filed the said certified copy along 
with the memorandum of appeal as re- 
quired by Rule 2-B of Chanter 1 of 
Volume V of High Court Rules anda 
Orders, the petitioner wants to take ad- 
vantage of his own negligence by making 
out altogether a new case that he had | 
mislaid the receipt issued by the Copy- 
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ing Agency on account of the merriage 
of his nephew and that he came across 
the said receipt on the 24th July. 1972, 
only. Jt was, therefore. contended that 
‘rio ground has been made out bv the 
petitioner to show indulgence for con- 
doning the delay. 


12: As already discussed above, 
the appeal if filed on ist August, 1972, 
would have been within time. New the 
cortention of the petitioner is that he 
took delivery of the certified copv of the 
order of the Controller on the 24tk July, 
1972 and that on the next day, he went 
to the office of his counsel. Shri S. S. 
Chadha, and handed over the same to his 
clerk, Shri Rattan Lal for being placed 
On the record. The submission that the 
copy was obtained by the petitioner on 
24th July, 1972, is supported by the affi- 
davit of petitioner. Except for a denial 
simpliciter by respondent No. 1. there is 
no other material on the record to con- 
trovert the said contention. The least 
that respondent No. 1 could do. was to 
examine an official from the Copving 
Ageney Department to show that the 
copy was not delivered on the 24th July, 
1972. In the absence of any such evi- 
Gence yn the record, I nave no reason 
to disbelieve the affidavit of petitioner 
wherein he has stated that he took de- 
livery of the certified copy in question 
on the 24th July, 1972. It is not com- 
prehended as to why the petitioner in 
case he had taken delivery of the certi- 
fied copy on 13th June. 1972. should not 
have filed the same along with the memo- 
randum of appeal when the appeal was 
filed on the 10th July, 1972. That being 
so, the petitioner has to explain the de- 
lay from ist August, 1972 to 8th August, 
1972, the date on which the certified 
` copy was duly filed in the Registry. 
The said period of delay is explained 
by the fact that he had delivered the 
copy to ‘the clerk of Shri S. S. Chadha 
on the 25th July, 1972. and the clerk due 
to the rush of work had bona fide mis- 
ldid the certified copy in the brief of 
another case thinking that he had placed 
the copy in the brief of the present ap- 
peal. This assertion of tke petitioner is 
supported by the affidavit of Shri Rattan 
Lal, clerk of Shri S, S. Chadha. Shri 
Rattan Lal has further stated that on 
7th August, 1972, when he was searching 
the briefs of other cases, he came across 
the certified copy in question and that 
the same was filed in the Fevistry 
through a forwarding letter of Shri 
Amarjit Singh, Advocate. on the 8th 
August, 1972. The said allegations have 
not been controverted. The question for 
determination, therefore. would be as to 
. whether a party should suffer for the 
bona fide mistake committed by the 
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clerk of his counsel. All that the peti- 
tioner could do was to apply for the 
certified copy and obtain it within time. 
There can be no dispute to the fact that 
the certified copy was applied for on the 
19th April, 1972. The only dispute is 
Whether the said copy was obtained on 
24th July, 1972, as alleged by the peti- 
tloner or on a date earlier than that. 
There is no material on -the record to 
controvert the submission of the peti- 
tioner that he in fact obtained the copy 
on the 24th July. 1972. In the circum- 
stances, it has to be held that the certi- 
fied copy was obtained by the petitioner 
on 24th July, 1972. The contention of 
the learned counsel for respondent-No. 1 
that the affidavits filed by the petitioner 
and Shri Rattan Lal clerk of Shri S. S&S. 
Chadha. his counsel, are selfserving af- 
fidavits, cannot be countenanced in view 
of the fact that there is no material on 
the file traversing the allegations made 
in the affidavits. 


13. Shri G. N. Agarwal, learned 
counsel for respondent No. I, vehemently 
contended that from a perusal of the 
certified copy it is evident that it was 
attested on the 13th June, 1972, on which 
date it was ready for delivery. It has, 
therefore, to be held, the learned counsel 
contended, that the celivery in fact was 
taken on the 13th June. 1972. and the 
petitioner in failing to file the said certifi- 
ed copy along with the memorandum of 
appeal cannot take advantage of his own 
negligence and seek indulgence from the 
Court for getting the delay in filing the 
certified copy condoned. 


14. I am unable te sustain this 
contention, as there is no material on 
record to return such a finding. The 
positive assertion of the petitioner that 
he took the delivery of the certified copy 
in question on 24th July, 1972, remains 
uncontroverted and there is no reason to 
doubt the veracity of the said statement, 
in the absence of any material to the 
contrary, 

15. Shri Agarwal next contended 
that if it was a fact that the petitioner 
had misplaced the receipt issued by the 
copying agency. in the absence of which 
the petitioner could rot obtain the certi- 
fied copy as alleged by him now. this 
fact ought to have been mentioned in 
C. M. 690 of 1972. The fact that no such 
submission was made in the abovesaid 
application, Shri Agarwal contended, 
shows that the present version of the 
petitioner is not worthy of credence. 


16. Merely because full details of 
the circumstances regarding the receipt 
issued by the Copyirg Agency having 
been mislaid by the petitioner, having 
not been given in C. M. 680 of 1972, 
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would not per se be enough to hold that 
the submission of the petitioner to the 
aforesaid fact in the present application 
is false and worthy of no credence. In 
C. -M. 690 of 1972, the -petitioner had 
pinpointedly averred that the certified 
copy of the order of the Controller was 
not supplied to him. 

17. On the affidavits of the par- 
ties I. am inclined to believe the peti- 
tioner that he obtained the certified copy 
in question on 24th July. 1972 and car- 
ried the same to the office of his coun- 
sel: where he left it with his clerk, Shri 
Rattan Lal, who put the copy in ques- 
tion in another brief thinking that the 
same was of the present appeal. The 
question, therefore, would. be whether 
the mistake committed by the clerk of 
the counsel in these circumstances would 
constitute sufficient cause to entitle the 
petitioner to seek condonation of delay in 
filing the certified copy of the order of 
the Controller. 


18. The submission of Shri Agar- 
wal is that the mistake or negligence 
Committed on the nart of the clerk of 
the counsel does not stand on a higher 
plane than the mistake of a party: as 
such the delay in filing the certified copy 
of the order in question cannot be con- 
doned by extending time under Section 5 
of the Limitation Act. In support of his 
contention the learned counsel relied upon 
Ganesh Dat v. Hirde Bihari, AIR 1925 
Oudh 189 (1). Reliance was also placed 
on Inder Singh Des Rai v. Harnam Singh 
Gian Singh, AIR 1962 Puni 450, in which 
a Division Bench of the Punjab High 
Court observed that the wrong advice of 
the clerk of a counsel in computing the 
period for limitation for filing an appeal 
does not constitute sufficient cause so as 
to condone delay under Section 5 of the 
Limitation Act. Reliance was also placed 
on Mst. Pana Bibi v. Mahla, AIR 1928 
Lah 488 and Shahadat v. Hukam Singh, 
AIR 1924 Lah 401 in which it was ob- 
served that a mistake on the part of a 
- eounsel’s clerk could not be considered 
a sufficient ground for extension of time 
under Section 5° of the Limitation Act 
and that carelessness on the part of a 
clerk of a counsel could not be consider- 
ed to constitute sufficient cause. 


19. Shri Agarwal next relied upon 
Gopal Patwa v. Digambar Singh, AIR 
1927 Pat 232 in which a Division Bench 
of the Patna High Court observed that 
negligence of the agent was a negligence 
ef the principa] and that no distinction 
could be made between the two. The 
learned counsel next relied upon Mt. 
Mahtab Kuer v. Mt. Birhmo, AIR 1924 
All 176, in which it was observed that 
gross negligence on the .part of the 
party’s agent and of the pleader’s clerk 
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did not constitute sufficient cause. In 
that case the appeal was decided on 28th 
March. Six weeks afterwards appellant’s 
agent went to the pleader’s clerk and de- 
posited Rs. 6/- with him to obtain copies. 
A -week later subordinate Courts closed 
for 30 days’ vacation. Copies were not 
applied for till 27th June, i.e., a week 
later after the opening of the Courts. 
Copies were obtained on 3rd July. Copy 
of the judgment of the trial Court was 
not applied for till then. It was in those 
circumstances that the Court held that 
gross-negligance on the part of party’s 
agent or a Dleader’s clerk would not 
constitute sufficient cause. 


20. In my opinion, no assistance 
can be drawn by respondent No. 1 from 
the above cited authorities as the obser- 
vations made in the said Authorities were 
on the facts and circumstances thereof. 
Each case, has to be decided on its own 
merits. The Supreme Court in Shakuntla 
Devi Jain v. Kuntal] Kumari, AIR 1969 
SC 575 observed that the words “suffi- 
cient cause’ should be given a liberal 
construction so as to advance substan- 
tial justice when no negligence nor in- 
action nor want of bona fides is im- 
putable to the appellant. It was further 


‘observed that if the appellant made out 


sufficient cause for the delay the Court 
may in its. own discretion condone the 
delay. 


21. In the instant case all that 
was required to be done by the petitioner 
was to Obtain the certified copy within 
time and hand it over to his counsel for 
being filed in the Court. ‘In an earlier 
part of this judgment I have accepted 
the version of the petitioner that he ob- 
tained the certified copy of: the order of 
the Controller on 24th July, 1972, and 
that he went to the office of his counsel 
the next day when he delivered the copy 
to the clerk of the counsel. To my mind, 
that was all which was required to be 
done by the petitioner. In the circum- 
stances, the petitioner cannot be said to 
have committed any negligence. His act 
does not suffer from want of bona fide 
as he had handed over the certifled copy 
in question well within time to the clerk 
of his counsel. That being so, I am of 
the opinion that if it be found that Shri 
Rattan Lal, clerk, under a bong fide mis- 
take and in the course of his duties due 
to the rush of work, had filed the copy 
in another brief, the petitioner cannot 
be made to suffer for the mistake of the 
clerk of the counsel. 


22. In Lala Mata Din v. A. Nara- 
(1969) 2 SCC 770 = (AIR 1970 
SC 1953) it was observed that in certain 
circumstances mistake of counsel may 
be taken into consideration in condoning 
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the delay though there is no general pro- 
position that mistake of a counsel by it- 
self was always a sufficient cause. 


23. In State of West Bengal v. 
The Administrator, Howrah Municipality, 
{1972) 1 SCC 366 = (AIR 1972 SC 749) 
if was reaffirmed that the words “suffi- 
cient cause’ should receive a liberal 
construction so as to advance substantial 
justice when no negligence, nor inaction 
nor want of bona fides was imputable to 
a party. Further if a party had acted in 
a particular manner on a wrong advice 
given by his advocate he cannot be held 
guilty of negligence so as to disentitle 
the party to plead sufficient cause under 
Section 5 of the Limitation Act. 


24, The principle deducible from 
the abovesaid two Supreme Court au- 
thorities is that for the mistake of the 
counsel or his clerk a party cannot be 
made to suffer when no negligence, nor 
inaction, nor want of bona fides is im- 
putable to a party. In other words, in 
appropriate cases, mistake of a counsel 
or his clerk can be justifiably taken into 
consideration for condoning the delay. 


" 25 In Hanuman Dass v. Pirthvi 
Nath, AIR 1956 All 677 a Division Bench 
of the Allahabad High Court observed 
that expression “sufficient cause’ should 
be so construed as to advance substantial 
qustice. It was also observed that the 
negligence of a lawyer or his clerk may 
be enough to constitute sufficient cause 
for the failure to initiate proceedings 
within the prescribed time. Further it 
was observed-that the overriding consi- 
deration being the doing of substantial 
justice although the Court should not 
lightly condone the delay in preferring 
an appeal or making the application it 
should do so only if there. was sufficient 
or reasonable cause shown for the same. 


26. In Ramji Dass v. Kumara 
Kalathi Mudali, AIR 1932 Mad 142 it 
was observed that a bona fide mistake 
committed by a Vakil or his clerk with 
reference to the transaction of any busi- 
ness entrusted to them by a litigant 
would be a-~proper ground for excusing 
any delay under the provisions of Sec- 
tion 5 of the Limitation Act and that the 
party should not be mace to suffer for 
their mistake. It was further observed 
that a Vakil cannot transact personally 
all the routine and mechanical items of 
business of the client ard that various 
matters have to be dealt with in the 
usual course of business by the Vakil’s 
clerk. In that case challan for deposit- 
ing the amount was mislaid by the 
Vakil’s clerk who was dealing with the 
papers in the uSual course of business of 
the Vakil. That being so. it was held by 
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the Court that that was a case where the 
party should not be made to suffer when 
it was clear that the party had done. in 
proper time, every thing that he was 
bound to do in respect of the matter. 


27. In Rangamma v. Honappa, 
ATR 1955 Mys 64 it was observed that a 
bona fide fault of the clerk of a counsel 
would constitute sufficient cause and 
party should not suffer for that. 


28. In the Punjab University v. 
Acharya Swami Ganesh, 1972-74 Pun 
LR 908 = (AIR 1972 SC 1973) the ap- 
peal filed was late by two davs. The 
delay was due to the miscalculation made 

y the counsel] for the appellant, The 
counsel filed an affidavit wherein he stated 
that the appeal was filed two days’ after 
the period of limitation entirely because 
of his mistake. That was held to be a 
good ground by their Lordships of the 
Supreme Court in condoning the delay 
in filing the appeal as it was held to be 
not a case of negligence but a bona fide 
mistake, i 


29. It has been'firmiv established 
that a bona fide mistake committed by a 
counsel or his clerk would constitute 
Sufficient cause entitling a party to claim 
condonation of delay provided that no 
negligence, nor inaczion, nor want of 
bona fides is imputable to a party. Tn 
the Instant case, all that the petitioner 
Was required to do was to obtain the 
certified copy within limitation and hand 
it over to his counsel for being filed in 
the case. This had been done by the 
petitioner who obtained the certified 
copy on 24th July, 1972. and went to 

e office of his counsel on the 25thl' 
July, 1972. where he rightly handed over 
the copy to the clerk of the counsel, as 
it was not required of.him to hand over 
the same yersonally to the counsel as 
such routine types of things are handled 
by the clerk of a counsel. The petitioner 
having done what was required of him. 
cannot be said to have committed any 
negligence, nor want of bona fides or in- 
action can be imputed to him. In the 
circumstances, what has to be determined 
is whether the act of Shri Rattan Lal. 
clerk of the petitioner’s counsel in mis- 
laying the certified copy in another brief|- 
due to rush of work as alleged by the 
said clerk in his affidavit, can be said to 
be in the normal course of his duties. 
There can be no manner of doubt that 
the receipt of the copv bv Shri Rattan 
Lal from the petitioner was one of his 
normal duties and the possibility of the 
said copy being mislaid in another brief 
due to rush of work cannot be eliminat- 
ed. If it is so. the petitioner cannot be 
made to suffer for a bona fide mistake 
on the part of Shri Rattan Lal. 


iias 


` * 
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30° Shri Rattan Lal in his aff- 


davit has stated that the petitioner came - 


to the office of Shri S. S. Chadha on the 
25th July, 1972. and furnished the copy 
of the grounds of appeal taken before 


the Tribunal and copy of the order of. 


the Controller to him for placing the 
same on the record. He took the said 
papers from the petitioner and kept the 
same on the table along with other papers. 
He has further stated that there was lot 
of rush of work with him at that time 
and he told the petitioner that he would 
file the papers in the Court after affixing 
the necessary court-fee stamps on the 
same. He has further’ stated that under 
the bona fide belief while filing the papers 
he put those papers in some other file 
taking the said file to be of the present 
appeal. The next day when he wanted 
to file those papers he could not locate 
them and started making frantic efforts 
to search the same but the same could 
not be located before 7th August, 1972. 
It was in the evening of 7th August, 
1972, that he found that the said papers 
were mixed up with some other papers. 
He has also stated that realising the ac- 
cidental omission on his part and know- 
ing that if he brought the said fact to 
the notice of Shri S. S. Chadha he will 
be snubbed, he did not- bring the said 
fact to the notice of Shri S. S. Chadha 
and asked Shri Amarjit Singh, Advocate, 
who was assisting Shri S. S. Chadha to 
sign a covering letter for placing the 
said certified copy of the record and 
after obtaining the signature of Shri 
Amarjit Singh he filed the certified copy 
in the Registry on 8th August, 1972. That 
being so, the only question is whether to 
accept or not to accept the statement on 
oath of Shri Rattan Lal that due to rush 
of work, he had mislaid the certified 
copy and was able to locate the same on 
the 7th August, 1972. As already noted 
in an earlier part of this judgment there 
is nothing on the record in rebuttal of this 
assertion of Shri Rattan Lal made on 
solemn affirmation which, jn the circum- 
siances has to be accepted as correct. 


31. In C. M. 102 of 1968 in F. A.O. 


25 of 1968. (Delhi), Prime Products Ltd. 
v. Union of India decided’on the 5th 
August, 1968. T. V. R. Tatachari, J., had 
accepted a similar contention as a bona 
fide mistake on the part of a clerk for 
having mislaid the certified copy. In 
that case, the learned Judge observed 
that from the record it appeared that 
there was heavy rush of work during the 
period during which the certified copies 
were received and apparently that was 
the reason for mislaying the papers by 
the senior clerk of the counsel. In the 
circumstances, the learned Judge ob- 
served that there was sufficient cause for 
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condonation of the delay in filing of the 
appeal. The application for condonatioa 
of delay was allowed. 


32. Shri G. N. Agarwal, learned 
counsel for respondent No. 1. next vehe- 
mently contended that only such time as 
was reasonably requisite for obtaining 
the certified copy could be allowed.to the 
petitioner and that the provisions of Sec- 
tion 5 of the Limitation Act cannot be 
used to put a premium for the avoidable 
delay and laxity on the part of a litigant. 
There is no force in this contention as 


‘the cireumstances of this case. ag discus- 


Sed above, are entirely different. The 
delay in the present case occasioned due 
to. the bona fide mistake of the clerk of 
the counsel. l 


33. It was next contended by Shri 
Gopal Narain Agarwal .that according to 
the provisions of sub-section (2) of Sec-- 
tion 39 of the Act the application for 
seeking condonation of delay had to be 
filed at the time when the appeal was 
filed. No such application having. been 
filed at the time the present appeal was 
filed, the application is incompetent. I 
am afraid, there is no merit in this con- 
tention as well. At the time the appeal 
was filed, the petitioner had moved 
C. M. 690 of 1972 seeking exemption from 
filing certified copy of the order in ques- 
tion alleging that the same had been ap- 
plied for but was not made available to . 
the petitioner. The delay. however. was 
occasioned on account of mistake com- 
mitted by Shri Rattan Lal, 

34. - For the reasons stated above 
the application is accepted and the delay 
in filing the certified copy of the order 
of the Controller is condoned. In the 
circumstances, however, there shall be 
no order as to costs. 

Order accordingly. 
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Riaz Ahmad and others, Petitioners 
T Union of India and another. Respon- 
ents. 


-Civil Revn. No. 235 of 1968, D/- 17-1- 
1973, from order of Har Kishan Singh 
Mele Sub. J. ist Class, Delhi, D/- 21-3-- 


Index Note:— (A) Administration 
of Evacuee Property Act, Sections 46, 7 
— Question whether property is evacuee 
property — Custodian is to decide — 
Jurisdiction of Civil Court is barred — 
(X-Ref :— Civil P. C., Section 9). 


Brief Note:— (A) The Act is a com- 
plete code in itself in the matter of 
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dealing with evacuee property and the 
question whether a particular person had 
or had not become an evacuee and whe- 
ther the property in dispute belorged to 
him is to be decided by the Custodian 
under Section 7. Section 46 is a complete 
bar to the jurisdiction of the Civil Court 


to decide any matter which can be de- 
cided under Section 7. AIR 1968 SC 169. 
Followed. (Para 8) 


Index Note :— (B) Displaced Persons 


(Compensation and Behabilitation) Act, 


Section 27 — Fimality of orders — Sale 
under Act cannot be challenged in Civil 
Court on ground of irregularity in con- 
ducting it — (X-Ref :— Civil P. C.. S. 9). 


Brief Note :— (B) A sale of property 
forming part of the compensation rool or 
any order refusing to set aside the sale 
cannot be challenged in a Civil Court on 
the ground that the sale was collusive or 
was not properly published or conducted. 
Section 27 bars the jurisdiction cf the 
Civil Court. ATR 1968 SC 169. Rel. on. 

(Paras 9. 10) 
Cases Referred: Chronological Paras 


AIR 1971 SC 71 = (1970) 2 SCR 714, 
Srinivasa v. State of Andhra PRS 


AIR 1969 SC 78 =" (1968) 3 SCR 662, 
Dhulabhal vy. State of Madhya Pra- 
desh 6, 9 


AIR 1968 SC 169 = (1967) 3 SCR 736, 
Custodian of Evacuee Property. Pur- 
jab v. Jafran Begum 4, 8,10 


Tarlochan Singh, for Petitioners; 
S. S. Chadha, for Respondants. 


JUDGMENT :— This revision peti- 
tion has been filed by the plaintiff- 
petitioners against the order of a Sub- 
ordinate Judge 1st Class. Delhi, dated 
2lst March, 1968 by which he has an- 
swered the first issue against the plain- 
tiffs and held that the Civil Court had 
no jurisdiction to try the suit and has 
dismissed their suit with costs. 


2. The facts giving rise to the 
revision are that the property in dispute 
was declared to be evacuee property and 
had been sold on 19th. December, 1964 
by the Managing Officer in exercise of 
powers conferred by the Displaced Per- 
sons (Compensation and Rehabilitation) 
Act 44 of 1954 after the property had 
been acquired by the Central Govern- 
ment under Section 12 of the said Act. 
The plaintiffs have brought the suit on 
the following material allegations, name- 
ly. (1) plaintiffs Nos. 1 and 2 are sor and 
daughter of Mohd. Ahmad and plaintiff 
No. 3 is the husband of plaintiff No. 2 
and that they have been living in the 
property in dispute: (2) the said pro- 
perty., it is alleged bv the plaintiffs. origi- 
_ nally belonged to Khudah-Baksh, grand- 
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father of plaintiffs 1 and 2 and after his 
death devolved on Mohd. Ahmad, father 
of plaintiffs Nos. 1 and 2 and that Mohd. 
Ahmad has not been heard of since 1947 
and the plaintiffs have been residing in 
| pro | The plaintiffs 
claim taat plaintiffs Nos. 1 and 2 are the 
legal heirs of Mohd. Ahmad and were 
entitled to inherit the property and are 
thus the persons interested in the pro- 
perty, but they had rot received a notice 
from the Custodian’s Department to the 
effect that the property was being ` de- 
clared evacuee property and as such no 
opportunity had been given to them to 
contest the vesting of the same By the 
Custodian. It is urged that the acquisi- 
tion of the property under Section 12 of 
the Displaced Persons Act was illegal, 
void and not binding on the plaintiffs. 
The plaintiffs have also challenged the 
sale in favour of the second defendant 
mainly on the ground of irregularities in 
publication of the sale which are men- 
tioned in paragraphs 10, 11, 12 and 13 of 
the plaint. They have alleged that the 
property was allottable and ought to have 
been transferred to the plaintiffs. The 
relief claimed by the plaintiffs is a de- 
claration to the effect that the aforesaid 
property is still the property of the plain- 
tiffs and its sale in fevour of the second 
defendant is illegal, vcid and without any 
legal force whatsoever and that the vest- 
ing of the property in the Custodian and 
subsequently in the Central Government 
is bad in law. An injunction restrain- 
ing the defendants from recovering any 
rent from the plaintifs and disturbing 
their peaceful occupation of the pro- 
perty has also been claimed. The suit 
has been contested on behalf of the Union 
of India the first defendant as well as 
the purchaser from the Union of India, 
the second defendant. 

S: The Union of India has denied 
the contentions of the plaintiffs and have 
urged that the plaintiffs had nothing to 
do with the property in dispute and they 
have challenged the jurisdiction of the 
Court to try the suit. 

4. On the pleadings of the par- 
ties, four issues were framed, namely:— 


“1. Whether this Court has not 
jurisdiction to try the suit? 

2. Whether the sale of the property 
in suit is illegal as alleged ? 

3. Whether the plaintiff has 
standi to sue? 

4. Relief.” 
On the application 
only the first issue was tried .and as 
mentioned above, the same has been 
answered against the plaintiff in view of 
‘an authority of the Supreme Court in 
Custodian Evacuee Property v. Jafran 
Begum, AIR 1968 SC 169. 


locus 


of the defendants, 


~ 
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5. The learned counsel for the 
plaintiff-petitioners in this Court has, in 
support of the revision. contended that 
Mohd. Ahmad had died earlier and the 
plaintiffs were the heirs and legal re- 
presentatives of the deceased and so they 
were entitled to a notice under Section 7 
of the Administration of Evacuee Pro- 
perty Act 31 of 1950 and since such a 
notice has not been served on them per- 


sonally. the declaration of the property’ 


as evacuee property is without jurisdic- 
tion. “The second contention raised by 
him is that the sale is illegal and void. 


6. The principles from which ex- 
clusion of the jurisdiction of the Civil 
Court is to be inferred have authorita- 
tively been laid down by the Supreme 
Court in Dhulabhai v. State of Madhya 
Pradesh, AIR 1969 SC 78. The same 
have; been followed by the Supreme 
Court in Srinivasa v. State of Andhra 
Pradesh, AIR 1971 SC 71. They are as 
follows :— 


"(1) Where the statute gives a fina- 
lity to the orders of the special tribunal 
the Civil Courts’ jurisdiction must be 
held to be excluded if there is adequate 
remedy to do what the Civil Courts 
would normally do in a suit. Such pro- 
vision, however, does not exclude those 
- cases where the provisions of the parti- 
cular Act have not been complied with 
or the statutory triburial has not acted In 
conformity with the fundamental princi- 
ples of iudicia] procedure. 


(2) Where there is an express bar of 
the jurisdiction of the Court, an examina- 
tion of the scheme of the particular Act 
to find the adequacy or the sufficiency of 
the remedies provided mav be relevant 
but is not decisive to sustain the jurisdic- 
tion of the Civil Court. 


Where there is no express exclusion 
ithe examination of the remedies and the 
scheme of the particular Act to find out 
the intendment becomes necessary and the 
result of the inquiry may be decisive, in 
the latter case it is necessary to see if the 
statute creates a special right or a liabi- 
lity and provides for the determination 
of the right or liability and further lavs 
down that all questions about the said 
right and liability shall be determined by 
the tribunals so constituted and whether 
remedies normally associated with actions 
in civi] Courts are prescribed by the said 
statute or not. 


(3) Challenge to the provisions of the 
particular Act as ultra vires cannot be 
brought before Tribunals constituted 
under that Act. Even the High Court 
cannot go into that question on a revi- 
sion or reference from the decision of 
the Tribunals. 
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(4) When a provision is already de- 
clared unconstitutional] or the constitu- 
tionality of any provision is to be chal- 
lenged, a suit is open. A writ of certio- 
rari may include a direction for refund 
if the claim is clearly within the time 
prescribed by the Limitation Act but it 
is a a compulsory remedy to replace a 
suit. 


(5) Where the particular Act con- 
tains no machinery for refund of tax 
collected in excess of constitutional 
limits or illegally collected a suit lies. 

(6) Questions of the correctness of 
the assessment apart from its constitu- 
tionality are for the decision of the au- 
thorities and a civil suit does not lie if 
the orders of the authorities are declared 
to be final or there is an express prohibi- 
tion in the particular Act. In either case 
the scheme of the particular Act must 
be examined because it is relevant en- 
quiry. . i 

(7) An exclusion of the jurisdiction 
of the Civil Court is not readily to be 
inferred unless the conditions above set 
down apply.” 


The rule of law mentioned therein at 
No. 2 is to the effect that where there is 
an express bar of the jurisdiction of the 
Court, an examination of the scheme of 
the particular Act:to find the adequacy 
or sufficiency of the remedies provided 
may be relevant. but that is not deci- 
sive to sustain the jurisdiction of the 
Civil Court. Rule No. 1 lays down that 
where the statute gives a finality to the 
orders of the special tribunal, the Civil 
Courts’ jurisdiction must be held to be 
excluded if there is adequate remedy to 
do what the Civil Courts would normal- 
ly do in a suit. Such provision, however, 
does not exclude those cases where the 
provisions of the particular Act have not 
been complied with or the statutory tri- 
bunal has not acted in conformity with 
the fundamental principles of judicial 
procedure. The counsel for the peti- 
tioner relies upon the aforesaid rules of 
law to Support the revision. ` i 
T. In mv opinion, the submission 
of the counsel for the petitioner is not 
tenable. Section 28 of the Administra- 
tlon of -Evacuee Property Act lends 
finality to the orders of the officers of 
the Custodian’s department mentioned 
therein and Section 46 in terms excludes 


the jurisdiction of the Civil Courts. It 
reads as follows:— 
“46. Save as otherwise expressly 


provided in this Act, no Civil or Revenue 
Court shall have jurisdiction.— 


(a) to entertain or adjudicate upon 
any question whether any property or 
any right to or interest in any property 
iS of is not evacuee property: or 
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_(c) to question the legality of any 
action taken by the Custodian-General 
or the Custodian under this Act: or | 
(d) in respect of any matter which 
the Custodian-General or the Custodian 


is empowered. by or undar this Act to 
determine.” 


In the plaint, the plaintiffs -have not 
made any allegations of fact to bring the 
sult within any of the exceptions laid 
down by the Supreme Court to the ex- 
clusion of the jurisdiction of the Civil 
Court. The learned counsel for the peti- 
tioners sought to urge that the plaintiffs 
had become the owners of the property 
before it had been declared to be eva- 
cuee property, but there is no allezaticn 
to that effect made in the plaint. In the 
plaint, it is alleged that Khudah-Baksh 
had died and this property had devolved 
on Mohd. Ahmad. but it is not mention- 
ed as to where and when Khudah-Baksh 
had died. In respect of ‘Mohd. Ahmad, 
the plaint is extremely vague and mis- 
leading. It is only mentioned that Mohd. 
Ahmad is not being heard of since 1947. 
Tf that is so. it cannot be said that Mohd. 
Ahmad had died at anv time befor? and 
mot after 14th August, 1947. In fact the 
plaintiffs have not even alleged the death 
of Mohd. Ahmad categorically, much less 
given any particulars about the date or 
the place of his death. Therefore. their 
claim that the plaintiffs had become 
heirs and legal representatives of Mohd. 
‘Ahmad before the property was declared 
to be evacuee property is wholiv un- 
tenable and is not borne out even by 
their allegations. It is obvious that under 
the Administration of Evacuee Property 
Act, an evacuee jis defined as a person 
who leaves the dominion of India. inter 
alia on or after 1st March, 1947. It has 
not been alleged that the Custodian’s De- 
partment had not acted according to law 
if the property were belonging to Mohd. 
Ahmad. It is legitimate to presume that 
the quasi judicial authorities perform 
their public duties and functions accord- 
ing to law and the declaration of evecuee 
property must consequently have been 
made according to law. The same has 
mot even been challenged, what has been 
alleged in challenge is that the plaintiffs 
as legal heirs of Mohd. Ahmad had not 
received notice, but if Mohd. Ahmad was 
alive on the date, the property became 
evacuee property, his legal representa- 
tives would obviously not be entitled to 
any notice. This is the plea taken up 
in the written statement that the plain- 
tiffs had nothing to do with property. 
No infirmity can, therefore, be found 
with the declaration of the property as 
evacuee property, assuming the allega- 
tions made in the plaint to be correct. 
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8. As a matter of Jaw, it is finally 
concluded by the decision of the Supreme 
Court in Jafran Begum’s case, AIR 1968 
SC 169 (supra) where Wanchoo, C. J. 
speaking for the Court observed that the 
Act was a complete Code jn itself in the 
matter of dealing with the evacuee pro- 
perty and the questions whether a parti- 
cular person had or had not become eva- 
cuee and whether the property in dis- 
pute belonged to him, had to be decided 
by the Custodian under Section 7 of the 
Act and that Section 46 of the Act was 
a complete bar to the jurisdiction of 
civil or revenue Courts in any matter 
which can be decided under Section 7 of 
the Act and their Lordships found that 
this conclusion. stood reinforced -by the 
provisions contained in Section 4 (1) of 
the Evacuee Act which overrode Sec- 
tion 9 of the Code of Civil Procedure on 
a combined reading of Sections 4. 28 and 
46 of the Act. The first contention of 
the counsel for the petitioner, therefore, 
fails and is rejected. 


9. . The second contention of the 
learned counsel has still less merit. The 
property can be acquired by the Central 
Government under Section 12 of the 
Displaced Persons (Compensation and 
Rehabilitation) Act and Section 20 of the 
Act permits the Managing Officer to 
transfer the property out of the compen- 
sation pool by sale. Detailed statutory 
rules have been made for sale of the 
property. being Rules 91 and 92 and 
power has been given to the pres- 
cribed authorities to set aside the sale 
on the grounds mentioned in the said 
rules. It may be observed that they 
closely follow the pattern of the proce- 
dure of the Civil Courts in setting aside 
sales held in public auctions ordered by 
the Civil Courts. Section 27 of this Act 
confers q finality on the orders passed by 
any officer or authority under the Act 
and it has been expressly provided that 
they shall not be called in question in 
any Court by way of appeal or revision 
or in any origina] suit, application or 
execution proceedings. Section 36 of the 
Act further bars the jurisdiction of the 
Civil Courts to entertain any suit or pro- 
ceeding in respect of any matter which 
the Central] Government or any officer 
or authority appointed under the Act is 
empowered by or under this Act to de- 
termine, and no injunction shall be 
granted by anv Court pr other authority 
fin respect of anv action taken or to be 
taken in pursuance. of any power con- 
ferred by or under this Act. These sec- 
tions therefore. make it clear that the 
sale conducted by an authority under the 
said Act is final and orders passed in its 
respect cannot be called in question in 
the Civil Courts. The plaintiffs have not 
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shown any ground as to how the order 
as well as the sale are without jurisdic- 
tion and nothing has been shown to 
bring it within the exceptions laid down 
by the Supreme Court in Dhulabhal’s 
case, AIR 1969 SC 78. 


10. The ground on which the 
plaintiffs have made their submission is 
that the house in question had been ad- 
vertised for sale on 23rd November, 1964 
‘fin the ‘Statesman’ Delhi and the said 
auction was advertised to be held on 19th 
December, 1964 and on learning about 
the sale, plaintiff No. 3 moved an appli- 
cation on behalf of himself and plain- 
tiffs Nos..1 and 2 to the authorities con- 


cerned for setting aside the sale. This 
shows that the plaintiffs knew of the 
Sale and it had been advertised. The 


only ground on which the plaintiffs chal- 
lenge the sale is that it took place on 
19th December, 1964 which was a public 


holiday on account of Shabe-Barat and: 


that the sale had taken place in collu- 
sion with the officers or defendant No. 1 
and the property had been sold for 
Rs. 12,200/- and that proper publicity 
had not been given to the same. None 
of these grounds can be agitated in Civil 
Court to question the sale conducted by 
the authorities under the Compensation 
Act. These are the grounds which may 
merit consideration of the authorities if 
"an application had been moved to them 
for setting aside the sale under Rule 92. 
The plaint is silent with regard to the 
fact of the plaintiffs having moved such 
an application or any orders passed by the 
authorities thereon, but the counsel for 
the plaintiffs suggested that some appli- 
cation on the subject was made before 
the authorities concerned, but it failed. 
In any view of the matter, whether the 
application had not been made for set- 
ting aside the sale or having. been made, 
it was rejected, the legal position re- 
mains the same and neither the sale nor 
the orders of the authorities refusing to 
set aside the sale can be challenged in 
the Civil Court on the ground of the 
sale being collusive or not properly 
published or not properly conducted. The 
reasoning of the Supreme Court in 
Jafran Begum’s case, AIR 1968 SC 169 
(supra) in respect of Section 7 of the 
Administration of Evacuee Property Act, 
applies with equal’force to the bar 
created by Section 27 of the Displaced 
Persons Act in respect of actions under 
the said Act. There is, therefore, no 
force in the revision. The same is dis- 
missed with costs. 


Revision dismissed. 
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AIR 1874 DELHI 155 (V -61i € 333 
FULL BENCH 
S. N. ANDLEY, C. J, S. N. SHANKER 
AND V. S. DESHPANDE. JJ. 

Parshotam Sarup Aggarwal, Peti- 
tioner v. The Collector of Stamps and 
others, Respondents. _ 

Stamp Duty Reference No. 2 of 1968, 
D/- 22-3-1973. 


Index Note :— (A) Stamp Act (1899), 
Section 57 (i) — Reference under — 
Chief Controlling Revenue Authority 
whether bound to make a reference at. 
instance of a party even when it had ex- 
pressed a final opinion on merits of the 
question involved. 


Brief Note:— (A) The Chief Con- 
trolling Revenue Authority is bound to 
make a reference under Section 57 (1) to 
the High Court at the instance of a party 
even when it had, after hearing the peti- 
tioner, expressed a final opinion on merits 
of the question involved and had not 
thought it fit to refer that matter suo 
motu to the High Court and in which the 
petitioner had also not requested for a 
reference to the High Court before the 
C. C. R. A. had decided’ the matter him- 
self without considering such a reference 
to be necessary. Section 57 (1) imposes 
a duty on the Authority to state a case 
when it raises a substantial question of 
law. AIR 1968 SC 497, Foll. 

(Para 6) 


Index Note :— (B) Stamp Act (1899), 
Sch. 1-A (Delhi), Art. 40 (a) and (b) — 
Possession ‘delivered to mortgagee prior 
ło execution of mortgage — Mortgagee 
was entitled to adjust loan from out of 
lease money — Mortgage deed is liable 
to stamp duty under Article 40 (b) and 
not under Article 40 (a) — It is not liable 
to Corporation Duty — (X-Ref:— Delhi 
Municipal Corporation Act (66 of 1957), 
Section 147). 


Brief Note:— (B) Where possession 
prior to the execution of the mortgage 
deed originated purely in the capacity of 
the mortgagee as a lessee, such posses- 
sion had nothing to do with the subse- ' 
quent mortgage and the original posses- 
sion as a lessee continues in the capacity 
of a lessee and does not change. AIR 
41972 Delhi 146, Foll. (Para 7) 


A mortgage deed, reciting that the 
mortgagee had occupied the shop in. 
question in respect of which a separate 
document of lease was being executed 
and that the mortgagee would be en- 
titled to adjust the loan amount from out 
of the lease money per month, does not 


` amount to a mortgage with possession at- 
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tracting stamp duty under Article 40 (a). 
It is a simple mortgage attracting stamp 
duty under Article 40°(b). It is also not 
liable to Corporation duty under S. 147 
of the Municipal Corporation Act (1957). 
(Paras 9. 10, 12) 

Merely because the mortgagees were 
fiven the right of adjustment of the rent 
payable by them, it would not follow 
that they became the power-of-atzorney 
holders of the mortgagor as contemplated 
by Explanation to the Article. The lease 
contemplated by the Explanation must 
be a lease given at the time of execution 
of the mortgage deed or by it. If the 
mortgagee is already in possession as a 
lessee when the mortgage deed is ex- 
ecuted, the case will not be covered by 
the Explanation. (Paras 8 and 9) 
Cases Referred: Chronological Paras 


AIR 1972 Delhi 146 = ILR (1972) 1 
i Delhi 755 (FB) Dhoomi Mal Ram 
Chand v. Collector of Stamps 7 
AIR 1968 SC 497 = (1968) 1 SCR 635, 
Banarasi Dass Ahluwalia v. Chief Con- 
trolling Revenue Authority 6 


S5. N. Chopra, Sr. Advocate with 
G. N. Agrawal and Miss Rai Kumari, for 
Petitioner; R. L. Tandon and V. P. 
Singh (for Nos. 1 to 3). R. M. Gupta (for 
No. 4) and Bikramajit Nayvar (for No. 5), 
for Respondents. 

S. N. ANDLEY, C. J.:— This iudg- 
ment will dispose of Stamp Duty Refer- 
ence No. 2 of 1968 under Section 57 (1) 
of the Indian Stamp Act made by the 
Chief Controlling Revenue Authority, 
hereinafter referred to as “the Autho- 
rity” and Civil writ -petition. The first 
question of law posed for the opinion o 
this Court is:— i 

(i) Whether C. C. R. A. is bourd to 
make a reference under Section 57 (1) of 
the Indian Stamp Act, to the High Court 
at the instance of a party even when the 
C. C. R. A. had. after hearing the peti- 
tioner, expressed a final opinion on 
merits of the question involved and had 
not thought it fit to refer that matter 
suo motu to the High Court and in which 
the: petitioner had also not requested for 
a reference to the High Court before the 
CŒ. C. R. A. had decided the matter him- 
self without considering such a reference 
to be necessary.” 


Then the Authority has stated that in 
case the answer of this Court to the 
above question is in the affirmative, “then 
and only then the reference on the fol- 
lowing two points may also be answered, 
otherwise not.’ The other two points 
then set out are :— 


*(ii) As to whether the impounded 


mortgage deed in this case amounts to a. 


mortgage with possession attracting stamp 
duty under sub-clause (a) of Article 40 


- Delhi. 
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Or it was a simple mortgage attracting 
Stamp duty under sub-clause (b) of Arti- 
cle 40 of Schedule 1-A of the Indian 
Stamp Act, 1899. 


(iii) As to whether the Municipal 
Transfer Duty levied at 4% under the 
Government of India, Ministry of Home 
Affairs Notification No. 20/2/62-Delhi-II 
dated 29-6-1963 and inadvertently re- 
ferred to the order of the then Chief 
Controlling Revenue Authority dated 
14-9-1958 as having been charged under 
Section 147 of the Municipal Corpora- 
tion Act, 1957 was legally payable.” 


2. Because of the conditional re- 
ference, P. S.-Aggarwal who is concerned 
with the reference had to file the above 
writ petition. The facts leading to the 
reference may now be stated. 


3. P. S. Aggarwal is the owner of 
shop No. M-36. Connaught Circus, New 
On April 8, 1965, he granted -an 
oral Jease of this shop to Dena Bank at a 
rental of Rs. 6,000/- per mensem. Afore- 
said Aggarwal had been granted a loan 
of Rs. 1.50,000/- by the Dena Bank avainst 
an equitable mortgage and possession of 
the shop was given to the Dena Bank. 
However, possession was restored to Ags- 
Zarwal zo make a mezzanine floor and 
some other additions and alterations in 
the shop. After the mezzanine floor had 
been constructed and some of the addi- 
tions and alterations had been made. Ag- 
garwa] did not hand back possession of 
the shop to the Dena Bank which led to 
the fling of a suit by the Dena. Bank 
against Aggarwal on September 1. 1965 
for declaration and possession. This suit 
was compromised on September 26. 1966. 
It was agreed between the parties, inter 
alia,, thet Aggarwal shall deliver vacant 
possession of this shop to the Dena Bank 
by the end of October, 1966 or as Soon 
as the r2quisite repairs were completed. 
The payment of the lease amount was to 
commence from August 1. 1966 at the 
agreed rate of Rs. 6,000/- per month. It 
was furtner agreed that the Dena Bank 
will advance a further sum of Rupees 
3,00,000/- to Aggarwal against the ex- 
ecution of a simple mortgage deed. It 
appears from two receipts both dated 
March 24, 1967 (Annexures A.2 and A.3 
to the Writ Petition) that the Dena Bank 
started paying rent for the ssid shop 
from October 1, 1966 at the rate of 
Rs. 6,000,- per month and again came 
into possession of the said shop as les- 
sees with effect from August 1, 1966. On 
March 6, 1967 two documents were ex- 
ecuted between Aggarwel and Dena Bank. 
One was a lease which recites that the . 
said shoo was given to the Dena Bank on 
lease for a period of ten years beginning 
from October 1. 1966 at a monthly ren- 
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tal of Rs. 6.000/- which was renewabie 
for a further period on such terms and 
conditions aS may be agreed upon pe- 
tween the parties. The lease recites the 
loan of Rs. 1,50,000/- already received by 
Aggarwal and that a further sum of 
Rupees 3,00,000/- was to be paid to him 
on the execution of a regular deed of 
mortgage. It was further agreed that 
the Dena Bank was entitled to adjust the 
entire monthly lease amount of Rupees 
6,000/- towards the said mortgage loan 
Rs. 4,50,000/-. The other document was 
a deed of mortgage in respect of the 
aggregate loan of Rs. 4,50,000/-. It re- 
cords that the Dena Bank had occupied 
the said shop in respect of which a sepas% 
rate document of lease was being ex- 
ecuted and that the Dena Bank woulc be 
entitled to adiust the loan amount from 
out of the lease money of Rs. 6,000/- per 
month. 


4. When the mortgage deed was 
presented for registration. it was im- 
pounded by the Sub-Regisirar. New 
Delhi. on the ground that it. was a deed 
of mortgage with possession which was 
liable to stamp duty and Corporation tax 
amounting to Rs. 29,250/- instead of 
‘stamp duty of Rs. 4,500/- paid thereon. 
The Collector. therefore, issued a notice 
to Aggarwal as to why the deficiency of 
stamp duty to the extent of Rs. 24,750/- 
together with penalty not exceeding ten 
' times of that be not recovered from im. 
‘By his order dated April 10, 1967. the 
Collector was of the opinion that the 
mortgage deed nowhere spoke of the per- 
sonal liability of the mortgagor; that 
possession had been delivered to the 
mortgagee though prior to the execution 
of the mortgage in question and that the 
mortgage money and interest thereon 
was to be adjusted from out of the lease 
money of Rs. 6,000/- per month from 
March 1. 1967 to the end of February. 
1974. The Collector was of the view 
that the mortgage deed had been given 
the shape of a simple mortgage in order 
to evade the stamp duty and Corpora- 
tion duty and he would have decided the 
ease accordingly but for the circumstance 
that possession had been obtained by the 
mortgagee from the mortgagor prior to 
the execution of the mortgage deed. Be- 
ing doubtful, he made a reference to the 


Authority under Section 56 (2) of the 
Indian Stamp Act. 
5 The Authority by its order 


dated September 14, 1967, gave a find- 
ing that “the possession of the property, 
subsequently mortgaged. has been given 
ahead of the execution of the mortzZage 
deed through a lease.” He was, there- 
fore, of the opinion that it was mortzage 
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with possession under Article 406 (a) of 
the First Schedule to the indian Stamp 
Act and would, therefore. attract duty 
as a conveyance for a consideration equal 
to the amount secured by it. This was 
followed by a notice dated October 18, 
1967 to Aggarwal to show cause why the 
deficient stamp duty of Rs. 20,250/- ard 
a penalty of Rs. 1,000/- be not recovered 
from him. 


6- Thereupon, on November 20, 
1967, Aggarwal filed an application under- 
Section 57 of the Indian Stamp Act be- 
fore the Authority for a reference to the 
High Court on the following two ques- 
tlons :— ; 

“(1I) On the facts and circumstances 
of the case and true construction of the | 
Mortgage deed dated 6th of March, 1967, 
executed by the petitioner herein in fav- 
our of Respondent No. 3 with regard to 
Shop No. M-36, Connaught Circus, New 
Delhi, is a simple mortgage and not a 
mortgage with possession and is liable to 
stamp duty under Article 40, Clause (b) 
of Schedule I of the Indian Stamp Act 
and the same bearing a stamp of Rupees 
4,500/- is properly stamped. 


(2) The said mortgage-deed relating 
to the property situated in Connaught 
Circus, New Delhi, is not liable to pay- 
ment of any stamp duty under Sec. 147 
ee Municipal Corporation Act of 


The Authority disposed of this applica- 
tion by its order dated February 20. 1968. 
The Authority was of the opinion that it 
was not bound to refer a case to the 
High Court under Section 57 of the 
Indian Stamp Act at the instance of a 
party when it “did not himself entertain 
any doubt on the point at issue and had 
actually disposed of the reference made 
by the Collector of Stamps under Sec- 
tion 56 (2) of the Indian Stamp Act bv 
expressing a definite and categorical 
opinion.” This opinion was expressed in - 
spite of the judgment of the Supreme 
Court in Banarasi Dass Ahluwalia v. The 
Chief Controlling -Revenue Authority, 
Delhi, AIR 1968 SC 497 where it has in 
the clearest possible terms been obsery- 
ed that Section 57 (1) of the Indian 
Stamp Act imposes a duty on the Au- 
thority to state a case when it raises a 
substantial question of law and that,— 


“that duty is not affected by the 
question whether the case is pending be- 
fore the Authority or not. The princi- 
ple underlying the decision is that Sec- 
tion 57 affords remedy to the citizen to 
have his case referred to the High Court 
against an order of a revenue authority 
imposing stamp duty and/or _ penalty 
provided the application involves a sub- 
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stantial question of law and imposes a 
corresponding obligation on the autho- 
rity to refer it to the High Court for its 
opinion. Such a right and obligation 
cannot be construed to depend upon any 
subsidiary circumstance such as the pend- 
ency of. the case before the Authority.” 
In view of the above pronouncement, we 
fail to see how the Authority could dis- 
tinguish the case pending kefore it. No 
attempt has been made by Mr. R. I. 
Tandon, learned counsel for the Autho- 
rity, to make such a distinction before 
us and we, therefore, answer the first 
question in the affirmative. 


7. The second ‘question relates to 
the interpretation of Artizle 40 (a) of 
Schedule 1-A of the Indiar Stamp Act. 
The clause provides that in the case of a 
mortgage deed “when possession of the 
property or any part of the prorerty 
comprised in such deed is given by the 
mortgagor or agreed to be civen” it will 
attract the same duty as a Conveyance 
for a consideration equal ta the amount 
secured by such deed. So far as this 
clause is concerned. the matter js con- 
cluded by a Full Bench decision of this 
Court in M/s. Dhoomi Mal Ram Chand 
v. Collector of Stamps, AIR 1972 Delhi 
146 where it has been observed that 
where possession prior to the execution 
of the mortgage deed originated purely 
in the capacity of the mortgagee as a 
lessee, such possession had nothing to do 
with the subsequent mortgage and the 
original possession as a lessee continues 
in the capacity of a lessee and does not 
change. Counsel for the Authority has 
relied, -before us, upon clause (a) of Arti- 
cle 40 read with the Explanation to this 
Article. This Explanation is in these 
words :-— 


"A mortgagor who gives to the mort- 
gagee a power of attorney to collect rents 
or a lease of the property mortgaged or 
part thereof, is deemed to give posses- 
sion within the meaning of this Article.” 
It is contended that the faccs leading to 
the execution of the deed of lease and 
the mortgage deed show that they were 
executed on the same date, they were 
part of the same transaction and that 
the right of the Dena Bank -zo adjust the 
lease money of Rs. 6,000/- per month 
amounted to the giving of a power of at- 
torney to the Bank to collect rents and, 
alternatively, Aggarwal had given a lease 
of the property mortgaged fo the Dena 
Bank. 


§. Although: the lease and the 
deed of mortgage talk of the right of the 
Dena Bank to adiust the monthly lease 
amount of Rs. 6,000/- towards mortgage 
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_tion. 


executing it. 


‘mortgage deed 


A.I. R. 


money, we find it difficult to accept the 
contention that such right of adjustment 
amounts to the giving of a power of at- 
torney as contemplated by the Explana- 
Power of attorney is a special 
document which is defined in the Indian 
Stamp Act by sub-section (21) of Sec- 
tion 2 as including any instrument (not 
chargeable with a fee under the law re- 
lating to court-fees for the time being in 
force) empowering a specified person to 
act for and in the name of the person 
There is no Such document 
which was executed by Aggarwal in fav- 
our of Dena Bank whereby the Dena Bank 
were empowered to act for and in the 
name of Aggarwal. When the Explanation 
talks of a.power of attorney it means a 
power of attorney as defined. in the 
Indian Stamp Act and merely because 
the Dena Bank were given the right of 
adjustment of the rent payable by them. 
it would not follow that they became 
the power of attorney holders of the 
mortgagor. 


9. Then the question is whether a 
lease of the property mortgaged was 
given by Aggarwal to Dena Bank within 
the meaning of the latter part of the 
Explanation. On this question, the find- 
ing of fact of the Authority as also of the 
Collector is that the Dena Bank had be- 
Come lessees of the said shop under Ag- 
garwal ahead of the execution of the 
mortgage deed and as jt appears from the 
documents on the record, the shop in 
question had been viven by Aggarwal to 
Dena Bank on lease with effect from 
October 1. 1966 long before the execu- 
tion of the mortgage deed. The lease 
contemplated by the Explanation must 
be q lease given at the time of execution 
of the mortgage deed or by it. If the 
mortgagee is already in possession as a 
lessee when the mortgage deed is ex- 
ecuted, the case will not be covered by 
the Explanation. For these reasons, the 
answer to the second question is that the 
in question does not 
amount to a mortgage with possession 
attracting stamp duty under sub-cl. (a) 
of Article 40 and it is a simple mortgage 
attracting stamp duty under sub-cl. (b) 
of Article 40 of Schedule 1-A of the 
Indian Stamp Act, 1899. 


10. Because of the answer to the 
second question. the answer to the third 
question must be in the negative. 


11. In view of the aforesaid an- 
gwers, it is unnecessary to deal with the 
writ petition which ‘is dismissed as in- 
fructuous without any order as to costs. 


` 
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' 12. In the Reference, the an- 
swers to the questions will be as fol- 
lows :— ; 
Question No. (i): Yes. 

Question No. (ii): The mortgage deed in 
question does not 
amount to a mortgage 
with possession at- 
tracting stamp duty 
under sub-cl. (a) of 


Art. 40 and it is a sim- 
ple mortgage attract- 
ing stamp duty under 


sub-cl. (b) of Art. 40 
of Sch. -1-A of the 
Indian Stamp Act, 
1899. 


Question No. (iii): No. 

The petitioner will have his costs of this 

reference. Counsel’s fee Rs, 300/-. 
Answered accordingly. 


AIR 1974 DELHI 159 {V 61 C 34) 
FULL BENCH 
S. N. ANDLEY, C. J. T. V. R. TATA- 
CHARI, AND 5. N, SHANKER. JJ. 
B. T. Menghani, Petitioner v. .The 
Delhi Development Authority, Vikas 
ae New Delhi and others, Respon- 
ents 


Civil Writ No. 465 of 1970. D/- 3-12- 
73. 


Index Note:— (A) Constitution of 
India, Art. 226 — Writ petition — Main- 
tainability — About thousand prosecu- 
tions pending in different Courts for 
violation of identical provisions of one 
statute — Common legal question going 
to the root of the matter raised in writ 
petition — Court should not refuse to 
exercise its powers under Art. 226 on 
the ground that the Criminal Court 
which is seizeg of tbe matter is compe- 
tent to determine all the questions 
raised in the petition. ‘Case law discus- 
sed. ILR (1971) 2 Delhi 21, Overruled. 

(Paras 5 and 6) 


Index Note :— (B) Interpretation of 
Statutes — Word defined to include a 
larger meaning than ordinary meaning 
w Rule of construction. 


Brief Note:— (B) If a statute uses 
a word and defines it so as to include a 
larger meaning than the ordinary mean- 
ing of it, the larger meaning must be 
given wherever the word is used in the 
statute. But if a particular section of 
the statute uses two words having their 
ordinary meaning and one of the 
words also has a larger meaning as 
defined by the statute which includes 
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the ordinary meaning of the other word, 
then, the ordinary meaning should be 
given to both the words in that parti- 
cular section and not the larger mean- 
ing of one of them as defined in the 
statute. Otherwise, the use of the other 
word having only an ordinary meaning 
will be redundant. Redundancy ‘cannot 
be attributed to the Legislature. 
(Para 9) 
Index WNote:— (C) Delhi Develcp- 
ment Act (1957), S. 14 — Interpretation 
of the word “land”. 1973 Rajdhani LR 
661, Overruled. 


Brief Note— (C) As Section 14 uses 
both the expressions “land” and “build- 
ing” with the interposition of “or”? be- 
tween them. the word “land” in Sec- 
tion 14 is to be read only as land as dis- 
tinguished from the building thereon and 
the definition of this word in the De- 
velopment Act read with the Land Ac- 
quisition Act, 1894 would not be appli- 
cable. (Para 10) 

Index Note:— (D) Delhi Develop- 
ment Act (1957), Sections 14 and 29 (2) 
— Alleged mis-user of buildimg — Mas- 
ter plan not specifying any user of build- 
ing as distinguished from land — No 
zonal Development plan in force — Sec- 
tion 14 not attracted and penalty cannot 
be imposed. 


Brief Note:— (D) After the coming 
inté operation of either the Master Plan 
or the Zonal Development Plans or any 
of them in a zone, no person shall use 
or permit to be used any land or build- 
jng in the zone otherwise than in confor- 
mity with such Master plan or such Zonal 
Development Plan. The prohibition con- 
tained in Section 14 would, therefore, be 
effective in any zone if anv of these 
plans has come into operation in such 
zone, It is not anomalous to say about 
the Master Plan that it has come into 
operation in a zone. The Master Plan 
is in operation in the entire area, that is, 
in all the zones, and. therefore, inevitab- 
ly in each zone. If, therefore, there is a 
user of any land or building otherwise 
than in conformity with elther the Mas- 
ter Plan or the Zonal Development Plans 
or any of them after such a has com? 
into operation, it will actionable 
under sub-section (2) of the 29 of 
the Development Act. (Para 9). 


But to come within the mischief of 
the prohibition contained in Section 14,. 
it is necessary that the user of the land 
or building is otherwise than in confor- 
mity with any of the plans including the 
Master Plan. At the same time, if the 
mis-user is in respect of land, then it 
must be demonstrable that any such plan 
prescribes a different user for such land. | 
Likewise, if the misuser is in respect of 


a 
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a building, it has to be seen whether any 
of the plans provides a different user for 
such building as distinguished from land. 
Section 14 of the Development Act can- 
not be construed ito the effect that the 
prohibition can become operative only 
after the Master Plan and the Zonal 
Development Plans have all come into 
operation in a Zone. (Para 9) 


_ Where the Master Plan has not speci- 
fied any user of building as distinguished 
from land and no Zonal Development 
Plan is in force, there is no question of 
any misuser or, in other words, of a user 
which is not in conformity with the Mas- 
ter Plan. Therefore, the prohibition 
contained in Section 14 is not attracted 
and consequently no penalties can be 
imposed by reason of sub-section (2) of 
Section 29 of the Development Act. 

(Para 13) 


It cannot, be said that the owner or 
occupier of a building has a licence to 
use it in any manner he likes until the 
Zonal Development Plans come into 
force. Sufficient safeguards are contain- 
ed in the Municipal Act to prevent such 
‘misuse. It is only the Authority who 
will not be able to invoke:Section 29 
read with Section 14 of the Development 
Act to punish the misuser of a building 
until the Zonal Development Plans in the 
zone where the building is situated have 
come into force. (Para 15) 
Cases Referred: Chronological Paras 


AIR 1974 Delhi 119 = ILR (1973) 2 Delhi 
158, Sudarshan Kumar v. Union of 
India . ; 5 

AIR 1973 SC 921 = (1973) 1 SCC 572, 
Faqir Chand v. Ram Rattan 10 

1973 Tax LR 1961 = 1973 All LJ 197, 

‘ Engineering Traders v. State of Uttar 
Pradesh § 

1973 Rajdhani LR 661 (Delhi), Bhag- 
wanti Malhotra v. Delhi Development 
Authority 10 

ILR (1971) 2 Delhi 21, M. K. Vasuraj 
v. Delhi Development Authority 2, 


ATR 1970 SC 898 = (1969) 2 SCR 824, 
M/s. Tileokchand Motichand v. H. B. 
Munshi 5 

ATR 1969 SC 386 (1969) 2 SCR 166, 
Municipal Corporation of Delhi v. 
Kishan Dass 8 

(1969) 1 SCWR 213 1969 SCD 260, 
Sitaram vy. State of Bihar 5 

(1968) 4 Delhi LT 206, Technological In- 
stitute of Textile v. Inspector a 


Excise 
AIR 1968 SC 1201 (1968) 3 SCR 459, 
P. Hassan 


Peewee 
ae 


—? 
r= 


State of Kerala v. 
Koya 
ATR 1954 SC 207 = 1954 SCR 738. K. S. 


Rashid and Son V. Income-tax ahaa 


gation Commission 


A 


‘Shham and Ram Paul, 
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AIR 1953 Puni 77 = 1953 Cri LJ $49, 
Dr. Bishambar Natk v. State of Pun- 


jab 2 * 5 
AIR 1952 SC 192 = 1952 SCR 583, Veer- 
te Pillai v. Raman and -Raman 
5 


— 
— 


AIR 1950 SC 163 
Rashid Ahmed 
Kairana 


ATIR 1940 Sind 58 = ILR (1940) Kar 396 7 
AIR 1939 All 106, Damodar Das v. Secy. 
of State T 


A. K. Sen, Sr. Advocate with D. S. 
Golani, for Petitioner: Dr. L. M. Sin- 
ghvi, Sr. Advocate with Keshav Dayal, 
R. K. Khanna, O. P. Sharma. Radhey 
for Respondent 


1950 SCR 566, 
v. Municipal Board 
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S, N. ANDLEY, C. J. :— The respec- 

tive petitioner in each of these writ peti- 
tions is the owner of a building. The 
buildings concerned are situate in Lajpat 
Nagar, New Delhi South Extension 
Part II or Haus Khas, New Delhi. The 
buildings are governed by the Delhi 
Municipal Corporation Act, 1957. herein- 
after réferred to as “the Municipal Act”. 
Each of the petitioners is being. prose- 
cuted in the Court of a Judicial Magis- 
trate in Delhi under sub-section (2) of 
Section 29 of the Delhi Development 
Act, 1957, hereinafter referred to as "the 
Development Act” for an alleged con- 
travention of the Master Plan of Delhi 
by using or permitting the use of the 
building otherwise than in conformity 
with the Master Plan which is alleged to 
be prohibited by Secticn 14 of the De- 
velopment Act. 


2. The principal-respondent in 
these writ petitions is the Delhi Develop- 
ment Authority, hereinafter referred to 
as “the Authority” constituted under the 
Development Act. The Judicial Magis- 
trate concerned is also a pro forma party 
respondent. It is a matter of record and 
it is not disputed by the respondents that 
about a thousand similar prosecutions 
are pending in the Courts of Judicial 
Magistrates in Delhi in respect of various 
buildings in various areas of Delhi cover- 
ed by the Master Plan and that many of 
them have given rise to similar writ peti- 
tions which are pending in this Court. 
Similar petitions had earlier been filed 
and one such petition, Civil Writ No. 728 
of 1970 was disposed of by a Division 
Bench of this Court (Hardy and Desh- 
pande, JJ.) by judgment reported in ILR 
(1971) 2 Delhi 21 in the case of M. K. 
Vasuraj yv. Delhi Development Authority. 
Various: questions challenging the prose- 
cutions were raised in this petition and 
these auestions are set out at pages 22 
and 23 of the aforesaid Report. In addi- 
tion to these questions. a question was 
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raised as to whether the prosecution had 
been launched by the prescribed autho- 
rity ‘under the Development Act. This 
question was decided against the peti- 
tioner in the aforesaid writ petition and 
as to the other questions the Division 
Bench was of the view that they could 
be determined in the proper forum, 
mamely, the Criminal Court concerned. 
The first of the other questions as formu- 
lated by the Devision Bench was:— 


“It is contended that no prosecution 

could be filed before the zonal pians in 
respect of the zones in which the pre- 
mises are situated come into force. But 
the reply is that Section 14 of the Act 
applies “after the coming into operation 
of any of the plans”. Therefore, as the 
Master Plan has come into operation and 
the user is contrary to the Master Plan, 
the prosecutions are legal even though 
mo zonal plans have yet been framed for 
these zones.” 
After this decision. a host of the other 
petitions similar to the ones we are deal- 
ing with were filed in this Court and the 
principal point which was urged was the 
same as the above quoted question. The 
Admission Benches of this Court felt that 
this was purely a question of construc- 
tion of Section 14 of the Development 
Act and of the Master Plan and these 
writ petitions were admitted to a hear- 
ing. In view of the large number of 
writs filed and the importance of the 
question, the present writs were ordered 
to be placed before a Full Bench. 


3. We have heard arguments in 
these writ petitions only on the question 
Of construction of Section 14 of the De- 
velopment Act, namely, whether the 
owner or occupier of a building con- 
structed for residential purposes but used 
for non-residential purposes is liable to 
any penalties for contravention of the: 
Master Plan of Delhi which came into 
operation on September 1, 1962. if the 
zonal plans for the zones in which the 
building is located have not come into 
force and whether such user can be said 
to be not in conformity with the Master 
Plan. Various other questions have been 
raised in these petitions which appear to 
us to be questions of fact including the 
auestion whether the user in the case of 
any particular building is residential or 
non-residential either wholly or in part. 
We are not going into these questions of 
fact. We are determining these writ peti~ 
tions on the assumption that the actual 
user ig not residential. The question is 
whether such user is actionable under the 
Development Act on the ground that it 
ig otherwise than in conformity with the 
Master Plan which is in force. 

4, A preliminary objection has 
been raised on behalf of the respondents 
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to the maintainability of these writ peti- 
tions. The obiection is that there is a 
Properly constituted forum, namely. the 
Court cf the Judicial Magistrate which is 
seized of the matter, which is competent 
to determine all questions raised in the 
writ petitions and. therefore, this Court 
should not exercise its axtraordinary 
jurisdiction under Article 226 of the Con- 
stitution. In support of this objection, 
primary reliance is placed upon the fol- 
lowing observations of the Division 
Bench in the case of Vasurai, TLR (1971) 
2 Delhi 21 (supra):— . 


“Professedly, the petitioners have 
come to this Court under Article 226 of 
the Constitution for a judicial review of 
the administrative action which con- 
sisted in the institution of prosecution 
against the petitioners. But it is a mis- 
conception to think that judicial review 
is confined to writ petitions filed under 
Article 226. On the other hand, judicial 
review is basically of two kinds. Tha 
first kind of judicial review which is 
claimed by Prof. Nathan Isaacs in an 
Article on “Judicial Review of Adminis- 
trative Findings” in 30 Yale Law Journal 
781 at 785-786 to be ‘true review’ is made. 
(a) where the administrative body ap- 
plies to a Court for enforcement of itə 
action and (b) where a statute provides 
for an appeal to a Court against the 
action of an administrative authority. 
This judicial review is called the ‘true 
review’ because it is the widest judicial 
review available to a person. When an 
administrative authority files a complaint 
against a person in a Criminal Court, as 
has been done by the Delhi Development 
Authority against the petitioners, the 
whole of the administrative action is 
open to judicial scrutiny by a Court of 
law. The concept of legal power is 
broadly divisible into two, namely, (a) 
executive power and (b) judicial power. 
To exercise the executive power of re- 
covery of penalty from a person for 
using the premises contrary to the Master 
Plan, the Authortiy has to submit to the 
judicia] power of the Criminal Court by 
proving its case against the petitioners 
to the satisfaction of the Criminal 
Courts. This judicial seritiny has to 
precede the ultimate executive action to 
be taken by the Authority against the 
petitioners. The merits of the complaint 
of the Authority against the petitioners 
can be fully gone inte by the Criminal 
Court including all questions of fact and 
law, Similarly in a statutory appeal 
against administrative action the merits 
are open to the scrutiny of the Court. 
The petitioners would, therefore, be gett- 
ing ‘true review’ of administrative action 
ion merits if they urge all their conten- 
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tions against the vrosecutions in the Cri- 
minal Courts. 


` The second type of review is the 
independent or the collateral attack en 
administrative decision which is made 
by way of writ petitions fo seek the ex- 
fraordinary reliefs unler Articie 296 of 
the Constitution. In these proceedings, 
quite often, the merits of zhe administra~ 
tive action are not open to review.” 
After making the aforesaid observations, 
the Division, Bench observed :— 


“Further, the High Court jis not 
ideally situated in inquiring into ques- 
tions of fact. Our jurisdiction is peri- 


pheral restricted to the scrutiny of con- 
Sstitutionality and legality of administra- 
tive action. In the present petitions, 
there is no constitutional] attack on any 
ef the provisions of the Act. Nor is 
there any serious constitutional objec- 
tion shown against the prosecutions. The 
objections would be mos:ily concerned 
with questions of fact as to whether the 
premises were situated in the residential 
use zones and whether tke user com- 
' plained of really amounted to commer- 
Cial user or whether it could be justified 
as residential user. The decision of such 
questions would involve the study of 
= the maps, inspection of the spot and ap- 
preciation of evidence. As a result of 
ithe consideration of the evidence, the 
. conclusion would be whether the petj- 
tioners have committed the offences 
punishable under Section 29 (2) of the 
Act or not. This is essenticlly the func- 
tion of the ordinary Criminal Court, 
There is absolutely no justification why 
such ordinary criminal cases should not 
ibe allowed to be tried by the ordinary 
criminal courts and why such questions 
of fact as to whether the petitioners are 
‘guilty or not should be decided by the 
High Court in exercise of its writ juris- 
diction under Article 226 of the Consti- 
tution. If necessary, the appeals against 
the decisions of the criminal courts would 
be considered by the courts of Sessions 
and perhaps later by the High Court if 
this can be done under the provisions of 
the Criminal Procedure Cods. That would 
be the proper procedure and proper fo- 
rum for deciding these cases, Article 226 
is not the forum,” 


It seems, therefore, that‘ the Division 
‘ Bench considered even the first question 
: formulated by them and whieh is quoted 
- earlier to be a question of fact, With res- 
: pect, we disagree. The question as for- 
` mulated by us which we are deciding in 
: these writ petitions cannot be said to be 
` a question of fact because the location of 
the various buildings as to whether they 
were situated in the residential use zones 
= and whether the user complained of real- 
i; Ty amounted te commercial user or whe- 
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ther ıt could be justified as residential 
user is not being decided by us. We are 
assuming that the building in each case 
falls in a residential use zone and the 
user complained of amounts to cornmer- 
cial user and cannot he justified as resi- 
dential user, We repeat—in order to cla- 
rify the area of scrutiny—that we are 
only determining the question whether 
user otherwise than in conformity with 
the Master Plan can be the subject-mat~ 
ter of a prosecution without the Zonal 
Development Plans coming into force and 
whether the Master Plan of Delhi which 
admittedly has statutory force concerns 
itself with building-user as distinguished 
from land-user. To our mind. no question 
of fact is involved. 


5. Let us try to summarise the 
admitted facts in order to consider the 
preliminary objection. Admittedly, about 
a thousand prosecutions are pending in 
various courts. The offence is a recurring 
offence because violation is punishable 
with fine which may extend to five thou~ 
sand rupees and in the case of a continu~ 
ing offence with further fine which may 
extend to two hundred and fifty rupees 
for every day during which such offence 
continues after conviction for the first 
commission of the offence. The question 
that we are deciding goes to the root of 
the matter because if it is decided in 
favour of the petitioners, the prosecutions 
must fail and in these circumstances the 
continuance of the prosecutions will be 
nothing short of harassment apart from 
being expensive, The prosecutions are not 
at the instance of the petitioners but at 
the instance of the authority and the 
petitioners and others like them are ob- 
liged to appear in the criminal courts to 
defend themselves. In other words, it is 
not as if it is the petitioners and others 
like them who have availed of an alter- 
native remedy before coming to this court 
though it is true that having been sub~ 
jected to prosecution, the petitioners and 
others like them can avail themselves of 
the remedies of appeal and/or revision in 
the event of their or any of them being 
convicted. The petitioners are likely to 
be deprived of their property in the 
shape of the fine that they may have to 
pay. Reliance by the respondents on the 
case of Vasuraj, ILR (1971) 2 Delhi 21 
(supra) appears to us to be misconceived 
for .the simple reason that the Division 
Bench were of the view that the other 


‘questions raised before them and which 


they declined to determine in exercise of 
the power under Article 226 of the Con- 
stitution were questions of fact. The 
question that-falls for decision as formu~ 
lated by us cannot even by stretching the 
imagination be said to be a question of 
fact because even the interpretation of 
the Master Plan in the context of this 
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question is not a question of fact as the 
Master Plan admittedly has statutory 
force, The other Division Bench decision 
of this Court in Sudershan Kumar v, 
Union of India, ILR (1973) 2 Delhi 158 = 
(AIR 1974 Delhi 119) is equally inapplic- 
able because in that case the petitioners 
before this Court had themselves avail- 
ed of the alternative remedy of a- suit 
which raised questions which were iden- 
tical to the questions raised in the writ 
. petition. Even so, after a review of all 
the decisions mentioned in the aforesaid 
judgment. it was held by the Division 


Bench that the power to issue a writ, if — 


there exists an alternative remedy, is 
only a rule of discretion and expediency 
and not one of jurisdiction or limitation 
on the power of the High Court. The Di- 
vision Bench, per Shankar, J., observed 
that the pleas in the writ petition cannot 
effectively be decided on mere affidavits 
and that full justice between the parties 
will be done if these pleas are adjudicat- 
ed after full and complete evidence. 
In Veerappa Pillai v. Raman and Raman 
Ltd., AIR 1952 SC 192 it was observed 
with reference to the scope of Article 226 
of the Constitution that however exten- 
sive the jurisdiction may he, it is not 
so wide or large as to enable the High 
Court to convert itself into a Court of 
appeal and examine for itself the correct- 
ness of the decisions impugned and de- 
cide what is the proper view to be taken 
or the order to be made. This Bench is 
not doing anything of the kind. It is me- 
rely examining only one ‘question as to 
the maintainability of the prosecutions in 
the circumstances méntioned and there 
is no question of this Court converting 
itself into a court of appeal and examin- 
ing the correctness of any decision be- 
cause so far there is no decision and the 
question goes to the root of the matter. 
In Dr. Bishambar Nath v. State of Pun- 
jab. AIR 1953 Punj 77 it was observed 
that the proper course for a person who 
is being prosecuted for the violation of 
some section or rule of an Act is to raise 
an objection before the trying Court for 
its decision on that point and to move 
this Court on revision if the decision goes 
against the petitioner or in the alterna- 
tive to move this Court under Article 228 
of the Constitution and to satisfy this 
Court that a case pending in a subordi~ 
mate Court involves a substantial ques- 
tion of law as to the interpretation of 
the Constitution, the determining of 
which is necessary for the disposal of 
the case and to request this Court to 
withdraw the case to itself and either to 
dispose of the case or to determine the 
question of law involved. If it were the 
case of a solitary prosecution, we would 


have probably adopted the course sug- 
gested, But we are here faced with a 
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situation where about a thousand prose- 
cutions are pending in different courts 


which can be disposed of by the deeision | 


of one common legal question which goes 
to the root of the matter and where 
there is a chance that different views 
may be taken by the different criminal 
courts. It appears to us to be merely a 
difference between tweedledum and 
tweedledee whether jurisdiction is exer- 
cised under Article 226 of the Constitu- 
tion or whether the case is Withdrawn by 
the High Court in exercise of its Consti- 
tutional or statutory power, In a rare 
situation like the one with which we are 
presented, the appropriate remedy, to our 
mind, is to invoke Article 226 of the 
Constitution so that hundreds of persons 
may not be put in jeopardy if their stand 
is correct, Case K. S. Rashid and Son v. 
Income-tax Investigation Commission, 
ATR, 1954 SC 207 was another where, un- 
like here, the petitioner under Article 226 
of the Constitution had himself availed 
of an alternative remedy. In Sitaram v. 
State of Bihar, (1969) 1 SCWR 213 there 
was a criminal prosecution wherein the 
validity of an Act was questioned. The 
accused applied under Article 226 of the 
Constitution but the High Court declined 
to entertain it as in their view the mat- 
ter could be brought before them ac- 
cording to the procedure prescribed by 
section 432 of the Code of Criminal Pro- 
cedure, In appeal all that the Supreme 
Court said was that the order of the High 
Court was not in any manner erroneous. 


In other words, the Supreme Court did- 


not interfere with the discretion exercis~ 
ed by the High Court in declining to 
entertain the petition. This case is no 
authority for the proposition that the 
High Court could not have interfered 


under Article 226 of the Constitution in 


the case of a pending prosecution. In M/s. 
Tilokchand Motichand v. H. B. Munshi, 
AIR, 1970 SC 898 it was observed while 
dealing with a petition under Article 32 
of the Constitution:— 


“This Court does not take action in 
cases covered by the ordinary jurisdic- 
tion of the civil courts, that is to say, it 
does not convert civil and criminal ac- 
tions into proceedings for the obtainment 


of writs. Although there is no rule or 


provision of law to prohibit the exercise 
of its extraordinary jurisdiction this 
Court has always insisted upon recourse 
to ordinary remedies or the exhaustion 
of other remedies, It is in rare cases, 
where the ordinary -process of law ap- 
pears to be inefficacious, that this Court 
interferes even where other remedies are 
available, This attitude arises from the 
acceptance of a salutary principle that 
extraordinary remedies should not take 
the place of ordinary remedies,” 
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- This observation-did nót put any fetters 
. on the jurisdiction,of the Supreme Court 


even with.regard to petitions under Arti- 
" ele, 32 of ‘the Constitution because rare 


cases ‘where the ordinary process of law 
appears to be inefficacious were excepted. 
Indisputably, the scope of Article 226 of 
the Constitution is wider than the scope 
of a petition under Article 32 of the Con- 
stitution but it may not be necessary to 
rely upon the wider scope because, in our 
opinion, a rare situation has arisen where 
hundreds of people are being prosecuted 
for violation of identical provisions of 
one statute. If the prosecution can be 
brought to a close in the event of one 
common point being determined in favour 
of the petitioner, it cannct be suggested 
that this Court should refuse to exercise 
its powers under Article 226 of the Con- 
stitution even though such people are 
“}put to unnecessary harassment and pos 
sible deprivation of their vroperty. 

6. Rashid Ahmed v, Municipal 
Board, Kairana, (1950) SCR 566 = (AIR 
1950 SC 163); Engineering Traders v. 
State of Uttar Pradesh, 1973 All LJ 197 = 
(AIR 1978 Tax LR 1961) and In the Mat- 
ter of Technological Institute of Textile 
v. Inspector, Central Excise, (1988) 4 
Deihi LT 206 aye authorities for the pro- 
position that if the questicn or the liabi- 
lity is a recurring one, it is a valid cir~ 
cumstance to be considered for the exer- 
cise of jurisdiction under Article 226 of 
the Constitution even if an alternative 
remedy exists and that the existence of 
an alternative remedy does not bar the 
jurisdiction of the High Court under this 
Article, 


We are, therefore, of the view that it 
will be in the interest of all parties and 
of justice that this Court do exercise its 
extraordinary jurisdiction under Article 
226 of the Constitution in these matters, 
We repeal the preliminary objection, 

q. . So, we come to the question on 
merits which requires first the examina~ 
tion of the relevant provisions of the De~ 
velopment Act. This is an Act, says the 
preamble, to provide for the development 
of Delhi according to plan and for mat- 
ters ancillary thereto, It came into force 
on December 30, 1957 and, as a matter of 
historical background, at or about the 
same time as the Municipal Act came 
into force. Section 2 of the Development 
Act defines various expressions. Clause 
(b) defines “building” to include any 
structure or erection or part of a struc- 
ture or erection which is intended to be 
used for residential, industrial, commer- 
cial or other purposes, whether in actual 
use or not. Clause (d) defines “develop~ 
. ment” as meaning, inter alia, the carry- 
ing out of building operations in, on, 
over or under land. Clause (e) defines 
“development area” as meaning any area 
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declared to be a development area under - 


sub-section (1) of Section 12. Clause (kk) | 


defines “zone” as meaning any ‘one of 
the divisions in which Delhi may be di- 
vided for the purposes of development. 
Clause (1) defines “land” to have the 
meaning assigned to it in Section 3 of the 
Land Acquisition Act, 1894 which gives 
an inclusive definition of “land” by stat- 
ing that it includes benefits to arise: out 
of land, and things attached to the earth 
or permanently fastened to anything 
attached to the earth. In ‘so far as the 
Land Acquisition Act is concerned, it 
cannot be doubted that land would in- 
clude the buildings thereon. See State of 
Kerala v. P. P. Hassan Koya, AIR 1968 
SC 1201; Province of Sind v, Harkrishin- 
das Gulabrai, AIR 1240 Sind 58; Damo- 
dar Das v. Secy. of State, AIR 1939 All 
106. Therefore unless the context other- 
wise suggests, “land” in the Development 
Act must include the building thereon. 

8. Chapter III of the Development 
Act provides for the preparation, imple~ 
mentation and enforcement of the Master 
Plan and Zonal Development Plans. Sub- 
section (1) of Section 7 requires the au- 
thority tp carry out a civic survey of; and 
prepare a Master Plan for, Delhi. Sub- 
section (2) of this section provides for 
the content of the Master Plan. It says:— 

“7, (2) The Master Plan shall— 

(a) define the various zones into 
which Delhi may be divided for the pur- 
pose of development and indicate the 
manner in which the land in each zone 
is proposed to be used (whether by the 
carrying out thereon of development or 
otherwise) and the stages by which any 
phere development shall be carried out; 
an 

(b) serve as a basie pattern of frame- 
work within which the zonal develop- 
ment plans of the various zones may be 
prepared,” 

Sub-section (3) ‘of tkis section contem= 
plates the Master Plan to provide for any 
other matter which is necessary for the 
proper development cf Delhi. Stopping 
here for a moment and giving effect to 
the definition of “land”, it follows that 
the Master Plan may provide not only 
for user of land as distinguished from 
that of building in the various zones but 
also for the user of building on such 


land. We are explaining this position here . 


as we have to ascertain whether the 
Master Plan of Delhi which came into 
force on September 1. 1962 does provide 
for the manner in which any particular 
building or group of buildings in each 
zone is to be used, Then Section 8 pro- 
vides: — 

*g (D Simultanecusly with the pre- 
paration of the Master Plan or as soon 
as may be thereafter, the authority shall 
proceed with the preparation of a zonal 
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a development plian for each of the zones 


-into which Delhi may be divided. 
.. (2) A zonal development plan may— 


(a) contain a site-plan and use-plan 
for the development of the zone and 
show the approximate lo cations and ex- 
tents of land-uses proposed in the zone 
for such things as public buildings and 
other public works and utilities, roads, 
housing, recreation, ‘ industry, business, 

markets, schools, hospitals and public 
and private open spaces and other cate- 
gories of public and private uses; 

(b) specify the standards of popula- 
tion density and building density; 


(c) show every area in the zone 
which may, in the opinion of the Autho- 
rity be required or declared for develop- 
ment or redevelopment; and 

(d) in particular contain provisions 
regarding all or any of the following 
matters, namely— 

(i) the division of any site into plots 
for the erection of buildings; 

(ii) the allotment or reservation of 
land for roads, open spaces, gardens, re- 
creation grounds, schools, markets and 
other’ public purposes: 

(iii) the development of any area 
into a township or colony and the restric- 
tions and conditions subject to which 
such development may be undertaken or 
carried out; 

(iv) the erection of buildings on any 
site and the restrictions and conditions in 
regard to the open spaces to be main- 
tained in or around buildings and height 
and character of buildings: 

M (v) the alignment of buildings on any 
site; . 
(vi) the architectural features of the 
elevation or frontage of any building’ to 
be erected on any site; 

(vii) the number of residential build- 
nies which may be erected on anv plot or 
site; 

(viii) the amenities to be provided in 
relation to any site or buildings on such 
site whether before or after the erection 
of buildings and the person or authority 
by whom or at whose expense such ame- 
nities are to be vrovided; 

(ix) the prohibitions or restrictions 
regarding erection of shops, workshops, 
warehouses or factories or buildings of 
a specified architectural feature or build- 
ings designed for particular purposes in 
the locality; 

(x) the maintenance of walls, fences, 
hedges or any other structural or archi- 
tectural construction and the height at 
which they shall be maintained; 

(xi) the restrictions regarding the 
use of any site for purposes other than 
erection of buildings; and 

(xii) any other matter which is ne- 
eessary for the proper development of 


B. T. Menghani v. Delhi Dev. Authority (FB) _ 


Apr. a} Delhi 165 | 


the zone or any . area ‘thereof. according : 
to plan and for preventing. buildings ‘be- 
ing erected haphazardly- in such zone OF | 
area,” 


The Legislature EE ERORE siat “the 

Zonal Development Plans for the various 
zones into which Delhi may be divided 
by the Master Plan shall be prepared by 
the Authority simultaneously with the 
preparation of the Master Plan or as soon 
as may be thereafter, It is stated at the 
Bar on behalf of the Authority that the 
Zonal Development Plans for the zones 
with which these writ petitions are con- 
cerned were prepared by the Authority 
within a year or two of the enforcement 
of the Master Plan but such Zonal Deve- 
lopment Plans have not come into force 
as they are still being considered by the 
Central Government as required by sub- 
section (2) of Section 9 and have not been 
published as required by Section 11 of 
the Development Act. Admittedly, there- 
fore, the position is that in so far as the 
zones involved in the present writ peti- 
tions are concerned, while the Master 
Plan has been in operation in such zones 
Since September 1, 1962, the respective 
Zonal Development Plans have not yet 
come into operation, A perusal of Sec- 
tion 8 makes it clear that it is the Zonal 
Development Plans which are expected 
to contain the site-plan of each zone and 
the use-plan of such zone or site in a 
zone. It is also to provide for the appro- 
ximate locations and extent of land-uses 
in a zone for public buildings and other 
publie works including housing etc. It is 
to specify the standards of population 
density and building density or in other 
words how many people are to populate 
a particular zone and how many build- 
ings are to be constructed in that zone. 
Clause (d) of sub-section (2) of Section 8 
requires further particulars to be given 
in the zonal development plans like the 
division of any site for plots for the erec- 
tion of buildings, allotment or reserva- 
tion of land for roads etc., development 
of any area into a township, the erection 
of buildings on any site and the restric- 
tions and conditions in regard to the 
open spaces etc., the number of residen- 
tial buildings which may be erected on 
any plot or site and any other matters 
which may be necessary for the proper 
development of the zones or any area 
thereof. It seems to us on a perusal of 
Section 8 of the Development Act that 
in reality it is the domain of the Zonal 
Development Plans to provide for the 
uses to which buildings in a zone or in 
an area in a zone or upon the side in an 
area in a zone may be put. It may be 
relevant here to refer to Municipal Cor- 
poration of Delhi v. Kishan Dass, AIR 
1969 SC 386. The scheme of the Develop- 
ment Act was considered in this case, It 
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. was ‘observed that the Master Plan is to 
ive only a very broad outline of Delhi 
as it would look like in future. It was 
further observed that though there is an 
` obligation on the Authority to prepare 
the Zonal Development Plans simultane- 
ously with the preparation of the Master 
Plan, or as soon as may he thereafter, no 
such Zonal Development Plans have been 
prepared, The Supreme Court was of the 
view that the non-preparation of the 
Zonal Development Plan assumes consi~ 
derable importance “because it is the 
zonal development plan under Section 8 
(2) (a) which will show the approximate 
locations and extents of Jand-uses pro- 
posed in a zone for road...... > It was fur- 
ther observed that it is cnly when such 
allotment or reservation of land for 
roads is made that it will be possible to 
know clearly as to which part of a per- 
son’s land and what portion thereof is 
allotted or reserved for a road, 


9, Resuming the narration of the 
provisions of Development Act, we come 
next to Section 9, sub-section (3) whereof 
provides that in this section and in Sec- 
tions 10, 11, 12 and 14, the word “plan” 
means the Master Plan as well as the 
Zonal Development Plan for a zone. It 
may be mentioned in passing that Chap- 
ter III-A of the Development Act con- 
tains provisions for modification of the 
Master Plan and the Zonal Development 
Plans, Section 12 in Chapzer IV provides 
for declaration of development areas and 
development of land in taose and other 
areas. In so far as this section is concern~ 


ed, it may only be stated that its purpose - 


is to provide for the period between the 
commencement of the Development Act 
and the coming into operation of the 
Master Plan as well as the Zonal Deve- 
lopment Plans because during this period, 
permission for development of an area in 
a “development area” is to be taken from 
the Authority and of any other area 
from the local authority cencerned. Sub- 
section (4) of this section contains a pro~ 
hibition against the development of any 
particular area except in accordance 
with any of the plans that may have 
come into operation. Ther. we come to 
Section 14 which falls for closer seru- 
tiny, This section says:— 


"14, After the coming into operation 
of any of the plans in a zone no person 
shall use or permit to be used any land 
or building in that zone otherwise than 
in conformity with such plan; 


Provided that it shall be lawful to 
continue to use upon such terms and 
conditions as may be prescribed by regu- 
lations made in this behalf any land or 
building for the purpose and to the ex- 
tent for and to which it is being used 
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upon the date on which such plan comes 
into force,” 


This section uses the words “plans” and 
“plan”, By force of sub-section (1) of 
section 9, they must mean the Master 
Plan as well as the Zonal Development 
Plans or any of them, This section also 
uses the words “land” and “building”, If 
the word “building” had not been used, 
the definition of “land” in Section 2 (1) 
read with Section 3 of the Land Acquisi-~ 
tion Act, 1894 would include the building 
thereon, But the section uses the word 
“building” also. If a statute uses a word 
and. defines it so as to include a larger 
meaning than the ordinary meaning of it, 
the larger meaning must be given wher- 
ever the word is used in the statute. But 
if a particular section of the statute uses 
two words having their ordinary mean- 
ing and one of the words also has a 
larger meaning as defined by the statute 
which includes the ordinary meaning of 
the other word, then, it is a sound prin- 
ciple of construction to give the ordinary 
meaning to both the words in that parti- 
cular section and not the larger meaning 
of one of them as defined in the statute. 
Otherwise, the use of the other word 
having only an ordinary meaning will 
be redundant. Redundancy cannot be at- 
tributed to the Legislature. Sometimes 
the Legislature uses words ex abundanti 
cautela and it is contended by the respon- 
dent that that is the case in so far as the 
word “building” in Section 14 of the De- 
velopment Act is concerned. But we do 
mot think it is a case of ex abundanti 
cautela, In view of the use of both the 
words “land” and “building” with the 
word ‘or’ between them. we are driven 
to the conclusion that “land” in this sec- 
tion must mean only land and not land 
and the building thereon in the sense of 
the definition and building must mean 
only building as distinguished from 
land. It is on this section that most of 
the arguments have been addressed. On 
behalf of the petitioners it is urged that 
the use of the words “in a zone” indi- 
cates that the Zonal Development Plans 
must have come into operation as it 
would not be appropriate to say about the 
Master Plan which is in operation in the 
entire area of Delhi that it nas come into 
operation in a zone. If this argument 
were to be accepted, this section will be 
rendered meaningless and we will not be 
giving effect to sub-section (1) of Section 
9 which we must. Therefore, the ordinary 


“meaning of Section 14 without the pro- 


viso, if we may put it that way, is that 
after the coming into operation of either 
the Master Plan or the Zonal Develop- 
ment Plans or any of them in a zone, no 
person shall use or permit to be used any 
land or building in that zone otherwise 
than in conformity with such Master 


1974 


Pian or such Zonal Development Plan. 
The prohibition contained in Section 14 
would, therefore, be effective in any zone 
if any of these plans has come into ope- 
ration in such zone. It is not anomalous 
to say about the Master Plan that it has 
come into operation in a zone, The Mas- 
ter Plan is in operation in the entire area, 
that is, in all the zones, and, therefore, 
inevitably in each zone. If, therefore, 
there is a user of any land or building 
otherwise than in conformity with either 
the Master Plan or the Zonal Develop- 
ment Plans or any of them after such 
plan has come into operation, it will be 
actionable under sub-section (2) of Sec- 
tion 29 of the Development Act which 
provides: — 


“29 (2). Any person who uses any 
land or building in contravention of the 
provisions of Section 14 or in contraven- 
tion of any terms and conditions pres- 
cribed by regulations under the proviso 
to that section shall be punishable with 
fine which may extend to five thousand 
rupees and in the case of a continuing 
offence, with further fine which may ex- 
tend to two hundred and fifty rupees for 
every day during which such offence con- 
tinues after conviction for the first com- 
mission of the offence.” 


But to come within the mischief of the 
prohibition contained in Section 14 of 
the Development Act, it is necessary that 
the user of the land or building is other- 
wise than in conformity with any of the 
plans including the Master Plan. At the 
same time, if the mis-user, if we may 
call it that, is in respect of land, then it 
must be demonstrable that any such plan 
prescribes a different user for such land 
when we take land in Section 14 to mean 
land as distinguished from building. 
Likewise, if the mis-user is in respect of 
a building, it has to be seen whether any 
of the plans provides a different user for 
such building as distinguished from land, 
We, therefore, cannot accept the con- 
struction sought to be placed by the peti- 
tioners on Section 14 of the Development 
Act to the effect that the prohibition can 
become operative only after the Master 
Plan and the Zonal Development Plans 
have all come into operation in a zone, 


10. In Bhagwanti Malhotra v. 
Delhi Development Authority, 1973 Raj- 
dhani LR 661 (Delhi), a learned Judge of 
this Court has expressed the view that 
the word “land” in Section 14 of the De- 
velopment Act would include buildings 
thereon. For the reasons given above we 
are of the view that as Section 14 uses 
both the expressions “land” and “build= 
ing” with the interposition of ‘or’ be- 
tween them, the word “land” in Section 
14 is to be read only as land as distin- 
suished from the building thereon and 
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the definition of this word in the Deve-} 
lopment Act read with the Land Acqui-| l 
sition Act. 1894 would: not be applicable. | 
We,: therefore, -disagree with the view. 
expressed, We may here mention another ` 
case. It is Faqir Chand v. Ram Rattan, 
ATR 1973 SC 921. The following observa~ 
tion was made in this case in para 12 as 
Treported:— 

“12. What has been done in Delhi is 
only a preparation of the Master Plan for 
Delhi under Section 7 of the Delhi Deve- 
lopment Act, 1957, The High Court seems 
to have misread the provisions of the 
Master Plan because Karol Bagh is one 
of the areas mentioned in page 56 of the 
book containing the ,master plan for 
Delhi, The same list contains the built-up 
residential areas of Daryagani, Jama 
Masjid, Chandni Chowk and Fatehpuri, 
Nobody can say that there are no build- 
ings in these areas used for commercial 
purposes, This list is at page 56 found in 
Chapter II which has the main heading 
‘Zoning and Sub-Division Regulations’ 
and sub-headings ‘Provisions regarding 
uses in use zones’, ‘Provisions regarding 
requirements in use zones: Density, co- 
verage, floor area ratio, setback and 
other requirements of use zones”. A 
careful reading of that section which 
deals with individual plots; minimum 
plot size, plot coverage, floors, frontage 
of plots, set back lines, front set back, 
rear set back line, side set back line, ser- 
vice lanes, show that these are concern- 
ed with construction of buildings. The 
provisions regarding requirement in use 
zones can come in only if the zonal de- 
velopment plans are prepared under Sec- 
tion 8 of the Delhi Development Act, 
1957, It is that section which provides for 
a Zonal Development Plan containing a 
site plan and use plan for the develop- 
ment of the zone. No such Zonal Deve- 
lopment Plan has been prepared. The 
High .Court was, therefore, in error in 
proceeding on the basis that there was a 
plan in relation to this area which prohi- 
oe re use of this building under Sec- 

on 14.” A 


The aforesaid observations were read out 
to us by the learned counsel for the peti- 
tioners as.a part of his argument and not 
as being conclusive of the question be< 
cause later, on application by the Autho- 
rity, which does not appear to have been 
a party to the appeal, these observations 
were deleted by the Supreme Court. We 
are not, therefore, relying upon these 
observations as being binding upon us 
but the conclusions arrived at by us ap~ 
pear to be in consonance with these ob- 
servations. 

11. Now, as stated earlier, although 
the Master Plan is in operation in the 
zones with which we are concerned, none 
of the Zonal Development Plans is in 


` 
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operation. The guestion then is whether 
‘the petitioners have used their respective 
building as distinguished from the land 
upon which it is constructed otherwise 
than in conformity with the Master Plan. 
It will, therefore, have to be seen as a 
matter of interpretation of the Master 


. Plan— which has the status of a statute 


—whether it prescribes a particular use 
for the building belonging to any of the 
petitioners. We would even go further 
and say that the scope of examination 
will be whether the Master Plan has 
prescribed a use for building. in the zones 
with which we are concerned as distin- 
guished from the land use in these zones. 
This leads us to the examination of the 
Master Plan, 


12. The Master Plan for Delhi 
comprises of a book havinz an introduc- 
tion, two chapters, appendices, four maps 
attached to it and a glossary. In its in- 
troduction the Master Plan gives the his- 
torical background and the reasons for 
the constitution of the Authority and its 
predecessor provisional Authority. It re- 
cites that it had conductec surveys as 
were necessary, drawn up a draft Master 
Plan consisting of mumercus maps and 
plans embodying the siudi2zs and propo- 
sals and an explanatory text for an esti- 
mated population of about fifty lakhs in 
1981 which was released to the public on 
July 8, 1960 for the purpcse of inviting 
objections and suggestions. It recites that 
objections were received and considered. 
At page (ii) of the introduction it states 
that an integral part of tke plan is the 
“Sub-division Regulations’ which, by 
laying down standards for streets and 
community facilities will guide new de- 
velopment and the “Zoning Regulations” 
which indicate the land use permissible 
in the various zones and the density, co- 
verage, floor area ratio and set-backs for 
various types of development, Chapter I 
is headed “The Land Use Plan” and it 
mentions land requirements in 1981 in 
various Ring Towns like Ghaziabad, Fa- 
ridabad, Ballabhgarh, Bahadurgarh, Gur- 
gaon, Loni and Narela. Then at pages 5 
onwards it describes the lend-use plan 
for urban Delhi. For this  vurpose, it is 
stated at page 7 that the city has been 
divided into eight planning divisions 
which are self contained in the matter of 
employment, residential places, recrea- 
tional areas, shopping and cther require- 
ments. These divisions which are eight 
in number are indicated by letters ‘A’, 
B, ©, ‘D’ 'E’, 'F, 'G’ and ‘H’ on the 
Zonal Map which has been prepared for 
the Delhi urban area, This Zonal Map 
purports to show the broad outlines of 
these eight planning divisions and the 
various zones therein. Only some of the 
important public buildings and colonies 
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are mentioned by name on this map and 
apart from the broad outlines and boun~ 
dary lines of these divisions and zones, 
the roads therein are not indicated with 
the exception of the outer Ring Road and 
the inner Ring Road. This Zonal Map 
does not purport to show either the land 
uses or the building uses. Proposals and 
suggestions are mentioned in Chapter I 
of the Master “Plan for various human 
activities and some suggestions are made 
for the localisation of some of these acti- 
vities in specified places. With respect to 
residential areas, it is stated at page 22 
that “one of the main objectives of the 
plan is to relate residential areas to the 
centres of employment in Government 
offices, industrial and commercial areas, 
so that the journey to work and back is 
kept to the minimum within the bounds 
of healthy living. With this in view, a 
rational pattern of residential densities 
is proposed which will correct the pre« 
sent disparities and imbalances’. Then 
certain specified area are mentioned for 
the purposes of the requisite or desirable 
density, It may be relevant to mention 
that under the heading “Development 
Zones” at page 20, it is mentioned that 
for the purpose of collection and analy~ 
sis of socio-economic and physical data 
for the built up area, the urban area was 
further sub-divided into planning areas 
and planning Units ard that many con~ 
siderations have gone into the delimita- 
tion of the boundaries of these units as 
a result of which 136 Development Zones 
have been drawn up for the whole of 
urban Delhi as shown in the map as De- 
velopment Zones. The manner of deve- 
lopment for newly developing areas is 
laid down in Chapter II of the Master 
Plan under “Sub-Division Regulations” 
and all new developments shall take 
place according to Zcnal Development 
Plans: various other recommendations are 
made for various other activities with a 
view that the urbanizable area upto 1981 
would cover about 1,10,500 acres. So far 
as Chapter I is concerned we do not find 
anything therein to suggest the prescrip~ 
tion of the user of a building or its site 
in any area or zone or division. Chapter 
II contains the Zoning and Sub-Division 
Regulations, It is stated in this Chapter. 
that zoning protects residential areas 
from the harmful invasions of commer-~ 
cial and industrial uses while it also pro~ 
motes business and industry by the very 
nature of the planned and orderly deve~ 
lopment that it ensures and that these 
regulations and their administration are 


a major tool in carrying out the land use 
part of the Master Plan of which it is an 
states that 
there shall be 24 Use Zones. The land 
use in these 24 Use Zones is broadly stat- 


~ 
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ed to be residential, agricultural green 
belt rural, retail shopping, general busi- 
ness and commercial] (central and sub- 
central business districts, District Cen- 


tres), wholesale, flatted factory, work- 
cum-industrial centre, special industry, 


light industry and service industry, ex- 
tensive manufacturing, extractive indus- 
try, mining, brick kilns, stone quarrying 
etc, warehousing, storage and depois, 
Government and semi-Government ofi- 
ces, recreation and public and semi-pub- 
lie facilities, It is then stated— 


"The land use plan shows the various 
use zones, In the case of District Centres 
where no separafe areas have been mark- 
ed for retail shopping, work centre or 
flatted factory and government office but 
are indicated in the text of the land use 
plan, such demarcations will be shown in 
detailed plans. The land use plan does 
not show local shopping, local parks, 
schools, etc. Hence, in built up area, the 
local municipal authorities may allow 
such uses, based on quick surveys and 
on an ad hoc basis, until zonal develop- 
ment plans are prepared. The latter, 
when prepared, will incorporate the land 
use proposals prepared by the local au- 
thorities. In new areas development shall 
take place only on the basis of the zonal 
development plans.” 

It is thus elear that this Chapter also 
gives the broad land use in various use 


zones as distinguished from building use 


or the use of a particular site in a zone. 
In built up areas it is the local Municipal 
authorities which are to allow the speci- 
fied uses based on quick surveys and on 
an ad hoc basis until Zonal Development 
Plans are prepared. It is, therefore, clear 
that it remains the function of the Zonal 
Development Plans which are to come to 
specify particular building uses or site uses 
in particular zones, At p. 49 onwards are 
Ls ants regard uses and use zones, 
So far as uses are concerned, it is pro- 
vided that they will include specified 
“uses permitted’: “uses permissible if 
allowed by competent authority after 
special appeal” and “uses prohibited”. The 
details of these uses again refer to land 
uses as distinguished from building uses 
or uses of particular sites in a zone on 
which buildings are or may be construct- 
ed. The use zones are reflected in what 
is described as the “land use plan” an- 
mexed to the Master Plan. Apart from the 
fact that the land use plan does not in- 
dicate with reference to any building in 
any area the use to which the building 
or buildings in that area are to be put or 
the use of particular sites in a zone, it 
merely contains various colours indica- 
tive of the use, namely, residential, com- 
mercial, industrial, governmental, re- 
creational, public and semi-public facili- 
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ties, and agricultural and shows the cir- 
culation pattern. Nor does it indicate any 
buildings either generally or in a parti- 
cular use zone as appearing in any parti- 
cular colour nor even the roads barring 
the inner and outer Ring Roads which 
may be running through or comprised in 
a particular use zone. It is contended that 
the colours given in any zone indicate 
not only the land use but also the use of 
the building thereon and that if the land 
use map is superimposed on the zonal 
map, referred to earlier, it will be pos- 
sible to say where a particular building in 
a use zone is located and depending upon 
the colour of that particular locality, 
the use of such building’ as permitted by 
the Master Plan can be ascertained. We 
do not agree. A layman would find it dif- 
ficult to find his building or its site in 
any particular use zone in the land use 
plan, He will be able to do so, if a zone 
is sub-divided into sites and a site plan 
and use plan are prepared for that zone 
as part of the zonal development plan 
in pursuance of Section 8 of the Delhi 
Development Act. We do think that either . 
by reason of the provisions regarding 
uses in use zones mentioned at page 48 on- 
wards of the Master Plan or the land use 
plan annexed to it, it is not possible to 
say that the uses of any building as dis- 
tinguished from land in any zone or of 
the sites of such buildings have been spe- 
cified. Therefore, the respondents can- 
not say with respect to a particular build- 
ing or group of buildings in a zone that 
such and such is the user thereof as 
specified by the Master Plan. 


13. Further, that we are concern- 
ed with it to see whether the Master! 
Plan indicates a user of the buildings of, 
the petitioners or any of them which is 
contrary to the user to which such build- 
ing is being put. Misuser of a building 
contrary to the Master Plan entails a cri- 
minal prosecution and, therefore, there 
must be a clear provision in the Master 
Plan to show the user of a building or 
buildings therein, But the Master Plan 
which has been produced before us has 
not specified any user of building as dis- 
tinguished from land, There is, therefore, 
no question of any misuser or, in other 
words, of a user which is not in confor- 
mity with the Master Plan. If that is so, 
and we think it is, the prohibition con- 
tained in Section 14 is not attracted and 
consequently no penalties can be impos- 
ed by reason of sub-section (2) of Section 
29 of the Development Act, 


14, During the course of the hear~ 
ing of these writ petitions we asked the 
respondent Authority whether any Zonal 
Development Plans have come into 
force in any areas in Delhi, The respon- 
dents have produced two such Zonal De- 
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velopment Plans, These two Zonal Deve- 
lopment Plans confirm our view that the 
Master Plan does not specify the user of 
the building as distinguished from land 
and that the user of buildings is to be 
shown in the Zonal Development Plans 
by indicating the sites of such buildings, 
The first Zonal Development Plan is for 
Zone A-20 (New Daryaganj Area), It is 
accompanied by a report which contains 
details about the location/and existing 
conditions; proposals; specification of 
sites for buildings for residential uses; 
specification of commercial uses of build- 
ings; specification of sites for industrial 
and manufacturing uses; recreational 
uses; public and semi-publie facilities; 
other facilities and circulation pattern. 
Appendix ‘A’ to the report specifies the 
existing land uses in this Zone and Ap- 
pendix ‘B’ specifies the land uses as pro- 
posed in the Master Plan, The map for 
this zone reflects the entire report clear- 
ly by legend under the aforesaid heads, 
Roads and lanes are indicated and so are 
sites for “plot housing” or “group hous- 
ing”, A mere look at the plan would 
show even to an untrained person the 
location of his building site and the use 
to which the building thereon is to be 
put. Similar is the position with respect 
to the Zonal Development Plan for Zones 

H-4, 5 and 6. ` 
l 15. An argument was addressed 
to us that if the view expressed by us is 
correct, then the owners or occupiers of 
buildings in zones in respect of which 
_ the Zonal Development Plan has not 

come into force will have a complete 
licence to use the building in any way 
they like contrary to the Master Plan, An 
illustration was given that in a thickly 
populated residential area comprising of 
residential buildings, it will be open to 
the owner or occupier to use the build- 
ing, though constructed for a residence, 
for a factory. The criticism does not ap- 
pear to us to be justified. As we have 
stated earlier, until the Zonal Develop- 
ment Plans come into force, the local 
authority has to make a quick survey in 
non-development areas to determine what 
sort of building or uses thereof are to 
be permitted and this they do under Sec- 
tion 12 of the Development Act. IH, 
therefore, the owner of land in any zone 
takes permission of the local authority 
for construction of say, a residential 
building, he will not be permitted to use 
it for any other purpose. As stated ear- 
lier, the Development Act and the Muni- 
cipal Act came into force within a short 
time of each other. Section 313 and sub- 
sequent sections of the Municipal Act 
provide for layout plans in respect of 
lands within the jurisdiction of the Cor- 
poration. Clause (A) of sub-section (4) of 
Section 313 of the Municipal Act places 
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an injunction on-the Corporation to re- 
fuse sanction of any layout plan “if the 
particulars shown in the layout plan 
would conflict with any arrangements 
which have been made or which are in 
the opinion of the Standing Committee 
likely to be made for carrying out any 
general scheme of development of Delhi 
whether contained in the master plan or 
a zonal development plan prepared for 
Delhi or not”, I£ land is utilized without 
any sanction under Section 313 of the 
Municipal Act, power is given to the 
Corporation under Section 314 to alter or 
demolish any street and under Section 
315 to order work to be carried out itself, 
Under the Municipal Act, the construc- 
tion of buildings is governed by Chapter 
XVI and the regulations made under the 
Act. Section 347 of the Municipal Act 
provides restrictions upon the change of 
the use of any land or building, In other 
words, if a person takes permission from 
the Corporation to construct a residential 
building and changes the user thereof, 
he can be prohibited from doing so under 
Section 347 of the Municipal Act, Con- 
travention of any provision of any Sec- 
tion of the Municipal Act is punishable 
under Section 461. It cannot, therefore, 
be said that the owner or occupier of a 
building has a licence to use it in any 
manner he likes until the Zonal Develop- 
ment Plans come into force, Sufficient 
safeguards are contained in the Munici- 
pal Act to prevent such misuse. It is only 
the authority who will not be able to in- 
voke Section 29 read with Section 14 of 
the Development Act to punish the mis- 
user of a building until the Zonal Deve- 
lopment Plans in the zone where the 
building is situated have come into force. 


16. In the result, we allow these 
writ petitions and we— 

(a) issue a mandamus against res- 
pondent No. 1 from prosecuting the cri- 
minal prosecution against the petitioner 
which is pending before the Judicial Ma- 
gistrate; 


(b) issue a mandamus restraining the 
Judicial Magistrate from proceeding with 
the prosecution of the petitioner under 
Section 29 read with Section 14 of the 
Development Act; and 


(c) issue a writ of certiorari quash- 
ing the notice issued by the Judicial Ma~ 
gistrate against the petitioner in the pro- 
secution under Section 29 read with Sec~ 
tion 14 of the Development Act, 

Each of the petitioners will be entitled 
to costs. Counsel’s fee in each petition is 
fixed at Rs, 150/-, 

Petitions allowed. 
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FULL BENCH . 

T. V. R. TATACHARI, JAGJIT SINGH, 

P. N, KHANNA, M. R. A, ANSARI AND 
B. C. MISRA, JJ. 

Kedar Nath and another, Appellants 
v. Smt. Mohani Devi and others, Res- 
pondents. 

S. A. O. No. 6 of 1968, D/- 9-10-1973, 
against order of M. L. Jain, Rent Control 
Tribunal, Delhi, D/- 20-9-1967. 

Index Note:— (A) Delhi Rent Control 
Act (59 of 1958), S. 14 (1) Proviso — Ap- 
plication for eviction of tenant after ter- 
minating his contractual tenancy— Death 


of tenant pending proceedings — Pro- ` 


ceedings can be continued — Eviction 
order can be passed against tenant’s legal 
representatives — (X-Ref:—- Civil P. C. 
(1908), S. 2 (11) and O. 22, R. 4). 


Brief Note- (A) Where after the 
contractual tenancy was terminated by 
service of notice to quit, the landlord ap- 
plied for the eviction of the tenant on 
the grounds mentioned in the clauses to 
S. 14 (1) Proviso, pending which the 
tenant died and his legal representatives 
were brought on record, the proceedings 
can continue and eviction order can be 
passed against the legal representatives. 
In such a case the right to sue, which is 
nothing but the right to relief, survives 
in favour of the landlord against the legal 
representatives. Also the ‘jurisdiction of 
the Rent Controller to deal with the ap- 
plication after the tenant’s death remains 
unaffected. The legal representatives may 
put forward contentions as are appropri- 
ate to their representative character but 
not the contentions: which were personal 
to the deceased tenant. AIR 1973 Delhi 
265, Overruled; AIR 1966 SC 346, Relied 
on, 4 (Paras 25, 30) 

It is true that the statutory protec- 
tion from eviction provided by the first 
part of Section 14 (1) is personal to the 
tenant, and as the rent is not payable, as 
such, by the legal representatives on 
their own behalf they are not the tenants. 
But that does not imply that they are not 
legal representatives of the deceased ten- 
ant even for the purpose of proceeding 
under Section 14 (1). When possession 
just passed into their hands on the death 
of the tenant and they claimed to have 
the right to continue in possession as the 
heirs or successors of the deceased ten- 
ants, they are holding possession of the 
premises as representing the estate of the 
deceased tenant and are, therefore, legal 
representatives of the deceased tenant. 

(Paras 15 and 17) 
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T, C. B. M. Lal with J. P. Gupta and 
Rishi Kesh, for Appellants: H. K, L, Sa- 
bharwal, for Respondents, 


P. N. KHANNA, J.:—The main ques- 
tion that has arisen in these two Second 
Appeals from Orders Nos. 6 and 54 of 
1968 is: Can the proceeding under the 
Delhi Rent Control Act, 1958, herein call- 
ed ‘the 1958 Act’, initiated for the evic- 
tion of a tenant, after terminating his 
contractual tenancy, be continued after 
his death; and eviction order, passed 
against his legal representatives? 


2. Shri Kidar Nath, the predeces- 
sor-in-interest of the present appellants 
in both appeals, filed two separate evic- 
tion applications, under Section 14 of the 
1958 Act, against his tenants, who held 
two separate premises on lease under 
him. The contractual tenancies in both 
cases, had been terminated earlier, by 
service of notices to quit, In one pro- 
ceeding, which has given rise toS.A.0O.6 
of 1968, the tenant was Naubat Ram, and 
the grounds on which eviction was sought 
were non-payment of arrears of rent, 
after service of notice of demand refer- 
red to in clause (a) of the proviso to 
Section 14 (1) of the 1958 Act, sub-let- 
ting without landlord’s consent (clause 
(b) of the said proviso) and misuser of 
the premises (clause. (e) of the proviso). 
In the other which has given rise to 
S.A,0, 54 of 1968, the tenants were Pra- 
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bhu Dayal and Mamman Lal, and the 
_ grounds for eviction besides the aforesaid 
three grounds. were non-residence of the 
tenant in the premises (clause (d) of the 
proviso) and substantial damage to ths 
premises (clause (j) of the proviso). The 
tenants in both the premises died while 
proceedings were pending before the 
Additional Controller. Their legal repre- 
sentatives, who did not dispute their 
character as such, were brought on re- 
cord and amended petitions were filed. 
In proceeding against Prabhu Dayal and 
Mamman Lal, (S.A.0, 54 of 1968), be- 
sides four legal representcitves of the 
deceased, three sub-tenante were also 
impleaded as -respondents Mos. 5 to 7. 


l 3. In the amended petitions, it 

was further contended that the legal re- 
presentatives of the deceased tenants had 
not inherited the tenancy rights, because 
the tenancies were ‘statutory’ and perso- 
nal to the tenants in nature, and the legal 
representatives had, therefore, no right to 
remain in possession. The Additional 
Controller was of the view that as the 
relationship of landlord and tenant was 
no longer alleged to subsist between the 
‘parties, the petitions were not maintain- 
able under the 1958 Act. He, therefore, 
dismissed both the petitions. The Rent 
Control Tribunal concurred with his 
views, further holding that the right to 
sue did not survive and dismissed the 
appeals. It was against the orders of the 
Tribunal that these two second appeals 
were filed in this court by Shri Kidar 
Nath, the landlord. 


Å. While the appeals were pend- 
ing, Kidar Nath died on April 10, 1971. 
On August 20, 1971 two app-ications were 
filed by his legal representetives in each 
of the two appeals to have the abatement 
of appeals set aside, and to be impleaded 


in his place and for condonation of de- 


lay in filing the applications. S. M. Shan- 
kar J. before whom these applications 
came up, referred both appeals to a lar- 
ger Bench, as he found divergence of 
views of this court-on the question of the 
applicability of the Limitation Act, 1963 
to such applications. The matter came up 
before a Bench consisting of S. M. And- 
ley, C. J. and T. P. S., Chawla, J., who 
allowed the applications and brought the 
legal representatives, hereinafter col- 
lectively referred to as “the landlord”, 
on record, On merits they noticed that 


similar questions had been referred for 


decision to a larger Bench in another 
appeal. They, therefore, directed these 
two appeals to be placed before the same 
Bench which was to hear tne other ap- 
peal. The matters came up before a Di- 
vision Bench, consisting of S. N. Andley, 
C. J., and S. M. Shankar J. They noticed 
that in one of the appeals, the sub-ten- 
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ants were parties to the eviction petition, 
along with the legal representatives of 
the deceased tenants. Reliance was placed 
on behalf of the appellant landlord on 
South Asia Industries (P.) Ltd. v. Sarup 
Singh, AIR 1966 SC 346. It was contend- 
ed that some of the observations in the 
Full Bench decision of this court dated 
5-4-1973 in K. G. Malhotra v, Vijay . 
Kumar, E. S. A. No. 2 of 1971 = (report- 
ed in AIR 1973 Delhi 265) (EB), were ir- 
reconcilable with the majority opinion in 
the said judgment of the Supreme Court 
As the said judgment had neither been 
cited nor considered by the Full Bench 
in K. G. Malhotra’s case, the Division 
Bench directed these two appeals to be 
placed before the same Full Bench. The 
appeals then came up before the said 
Full Bench consisting of Andley C, J., 
S. N. Shankar and V. S. Deshpande JJ. 
It was urged on behalf of the appellants 
that the decision in K. G. Malhotra’s case 
required reconsideraticn in view of the 
Supreme Court judgment in the case of 
South Asie Industries (P.) Ltd. It was for 
this reason that these appeals have been 
placed before this larger Bench. 


5. It may be pointed out that in 
the case of K., G. Malhotra, E. S. A. 2 of 
1971 = (reported in AIR 1973 Delhi 265) 
(FB) (supra) the eviction had been claim- 
ed under the Delhi and Aimer Rent Con-~ 
trol Act, 1952. But the said Act had been 
repealed. As miost of the cases coming up 
before this court were being heard under 
the 1958 Act, it was considered useful by 
the Full Bench to examine the questions 
involved in relation to the 1958 Act also. 
It was under these circumstances that 
provisiors of the 1958 Act were examined | 
and opinion expressed in relation thereto. 


6. Mr, T. C. D. M. Lal, the learn- 
ed counsel for the appellant landlord has 
raised two main contentions before us: 

(1) that the duty of the tenant on the 
determination of the lease to put the 
lessor into possession of the property de~ 
volves, on the tenant’s death, on his legal 
representatives and the landlord’s right 
to get back possession is not affected in 
any way by the death of the tenant. The 
right to sue on the basis of the tenancy 
which has been determined, survives in 
favour of the landlord against the ten- 
ant’s legal representatives, and 

(2) that the jurisdiction of the Con- 
troller to entertain, proceed with and 
finally dispose of the proceedings, which 
were initiated before him by the land- 
lord is not affected by the death of the 
tenant during its pendency. 


7. „According to him, the conclu- 
sions drawn in K. G, Malhotra’s case, 
E. S. A. No. 2 of 1971 = (reported in AIR 
1973 Delhi 265) (FB) which were relied 
upon by the legal representatives of the 
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deceased tenants, against the landlorc’s 
claim, both before the Division Bench 
and the Full Bench and now before us, 
require reconsideration as they came in 
conflict with the majority view express- 
ed by the Supreme Court in the case of 
South Asia Industries, AIR 1966 SC 346 
(supra), In the latter case, the Supreme 
Court was of the view that it was not the 
tenant alone against whom an orcer 
could be passed by the Controller for re- 
covery of possession of the premises. 
Orders could ba passed against “all per= 


sons in occupation’, The judgment of the*» 


Supreme Court, therefore, indicated tha? 
. there was nothing to prevent an order for 
recovery of possession being passed 
against tha legal representatives. We will 
examine this judgment in greater detail 
a little later, We would first deal with 
the judgment of the Full Bench in K, G. 
Malhotra’s case (supra), which according 
to Mr. H, K. L. Sabharwal, the learned 
counsel appearing as amicus curiae, on 
behalf of the respondents, in no way 
comes in conflict with the views express- 
ed by the Supreme Court and lays down 
the correct law. 


8. V. S, Deshpande J., who spoke 
for the Full Bench in that case was of 
the view that if eviction was claimed in 
a suit in any ordinary court under the 
Delhi and Ajmer Rent Control Act, 1952, 
- then on the death of the tenant, “the suit, 
though triable by the same Court, would 
change from a suit based on tenancy to 
a suit based on title’, But on the death 
of a statutory tenant, an “application for 
eviction under Section 14 of the 1958 Act 
would not proceed further’, The land- 
lord would have to file a separate suit 
based on title in a court having general 
jurisdiction, as the legal representatives 
do not inherit the tenancy or the statu- 
tory protection, The learned Judge, then 
considered the question as to how an ap- 
plication under Section 14 (1) of the 1958 
Act, was to proceed on the death of the 
tenant and concluded: 


“The landlord may not.apply within. 


the prescribed time to bring the legal re- 
presentatives on record, In such a case, 
the application abates as provided by 
Order 22, But, if the landlord makes an 
application to bring the legal representa- 
tives on the record, they will have to be 
brought on the record as the right to sue 
Survives......... if the legal representatives 
plead an independent title, then also the 
Controller would have to dismiss the 
petition for lack of jurisdiction to inquire 
into the independent title. On the other 
hand, if the legal representatives admit 
that the deceased tenant was a statutory 
tenant and have no defence to make ex- 
cept such defence as was personal to the 
deceased tenant, then though the general 
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right to sue survives to the landlord to 
pursue his remedy on the basis of title 
in a civil court, the right to pursue the 
application under the 1958 Act does not 
survive and the Controller has to termi- 
nate the proceedings......... This does not 
mean that a subsequent suit on the same 
cause of action could not be filed, as 
would happen after the abatement of 2 
suit under the Civil Procedure Code. On 
the contrary, the landlord would have a 
right to file a suit on the basis of title ` 
precisely because of the death of the sta- 
‘tutory tenant during the pendency of the 
proceeding before the Controller. We 
would not, therefore, call the termination 
of the proceeding before the Controller 
as an abatement, The Controller may, 
therefore, dismiss tha application for 
eviction on the ground that he has ceas~ 
ed to possess the jurisdiction to entertain 
it on the death of the statutory tenant, 
Such an order would have to be passed in 
the presence of the proposed legal repre- 
sentatives, But, it would have to be pass- 
ed after bringing them on record,” 


9. We must say with profound 
respect that the approach of the Full 
Bench to the question before it was not 
sound and we have not been able to per~ 
suade ourselves to agree with its conclu- 
sions, 


10. When a lease is granted by 
the landlord to the tenant, which in terms 
of Section 105 of the Transfer of Pro- 
perty Act, is a transfer of a right to en- 
joy immovable property, possession of 
the property is delivered to the latter. 
The landlord by virtue of Section 108 (c} 
of the Transfer of Property Act, in the ' 
absence of a contract or local usage to 
the contrary, is deemed to have contract- 
ed with the tenant that if the latter pays 
the rent reserved by the lease and-per~ 
forms the contracts binding on him, he 
ean hold the property during the term of 
the lease, without interruption. The bene- 
fit of such contract, according to the said 
section, is annexed to and goes with the 
tenant’s interest as such and can be en~ 
forced by every person in whom that - 
interest in whole or in part from time to 
time vests. On the determination of the ` 
lease, whether on the expiry of a notice ` 
to quit or on the happening of any one of 
the other events mentioned in Section 111 
of the Transfer of Property Act, the 
tenant loses the right to enjoy the pro- 
perty, The tenant, then, if he continues 
in possession, is just holding over and is 
bound under clause (q) of Section 108 of 
the Transfer of Property Act to put the 
lessor into possession of the property. 
The landlord becomes entitled to recover 
possession and if such a tenant resists, to 
seek the assistance of the court for that 
purpose, 7 
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il. It is at this stage that the 1958 
Act sieps in and by its Section. 50 pro- 
vides that no civil court shall entertain 
any suit or proceeding in so far as it re- 
lates, inter alia, to eviction of any tenant 
from any premises or to any other mat- 
ter which the Controller is empowered 
by or under that Act to decide, This, 
however, does not prevent a civil court 
irom entertaining any suit or proceeding 
for the decision of any question of ‘title 
to any premises (sub-section (4) of Sec- 
tion 50), The jurisdiction, thus taken 
away from the- civil court, is vested in 
the Controller, but only to a limited ex- 
tent as prescribed, The Controller is an 
authority, which has been created by the 
1958 Act. Its Section 38 authorises the 
Central Government to appoint Control- 
lers and Additional Conirollers “to exer~ 
cise the power conferred, and perform 
the duties imposed on them by or under 
-the said Act,” Various sections of the Act 
then give him diverse powers, To illus- 
trate, Section 36 gives him power, inter 
alia, to summon and enforce attendance 
of any person and examine him on oath, 
Section 37 enables him to follow as far 
as may be, the practice and procedure of 
a Court of Small Causes, Section 40 gives 
him power to correct clerical or arith- 
` metical or accidental slips or omissions 
in any order, Section 42 makes his order 
or an order passed in appeal executable 
as if it was a decree of a civil court, and 
Section 41 confers on him certain magis- 
terial powers. So far as eviction is con- 
cerned, the power is given to the Con- 
troller by the proviso to sub-section (1) 
of Section 14 of the Act. The relevant 
part of Section 14 (1) reads as follows: 


*14 (1) Notwithstanding anything to 
the contrary contained in any other law 
or contract, no order or decree for the 
recovery of possession of any premises 


shall be made by any court or Controller . 


in favour of the landlord against a ten- 
ant: 


Provided that the Controller may, on 
an application made to him in the pres- 
eribed manner, make an order for the re- 
covery of the premises on one or more 
of the following grounds only, namely p” 


12. Then are enumerated the said 
grounds in clauses (a) to G} The Con- 
troller, thus, can make an order for the 
recovery of the premises only under the 
given circumstances, that is, only if one 
or more of the grounds specified in clau- 
ses (a) to (1) of the proviso exist. He gets 
jurisdiction, which according to the Sup- 
reme Court in Official Trustees, West 
Bengal v. Sachindra Nath Chatterjee, 
AIR 1969 SC 823 (para 13), includes the 
authority to hear and decide the parti- 
cular controversy that has arisen between 
the parties, when “an application {is} 
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made tc him in the prescribed manner”, 
This application must disclose one or 
more grounds from out of those given in 
the said clauses (a) to (1), which if proved, 
will enable him to pass orders which he 
Is empowered to pass, The Controller will 
have jurisdiction, on the basis of the 
petitioner’s allegations, to entertain his 
application, to ascertain the essential 
points involved in the case, to determine 
if the said pre-conditions exist and ulti- 
mately to pronounce upon them, If the 
Controller finds that any of the circum- 
stances mentioned in clauses (a) to (1) of 
the said proviso’ exist, he will exercise 
the powers specifically vested in him of 
making an order for the recovery of the 
premises. If, on the other hand, he finds 
that- those circumstances do not exist, 
then still exercising jurisdiction over the 
matter, he will decide by dismissing the 
application on the ground that he has no 
power to make the order which the land- 
lord requested him to make, The juris- 
diction is exercised by the Controller, on 
the basis of the allegations in the peti-. 
tion, and not on what the respondent 
may say in defence: while an order is 
made by him only if the making of it is 
within the limits of the powers, confer- 
red on him, 


13. The above legal position can 
be viewed from another angle, Section 14 
(1) creates a bar to the passing of an 
order or decree for the recovery of pos- 
session of the premises, notwithstanding 
anything to the contrary contained in any 
other law or contract. The proviso to the 
sub-section then lists certain circum- 
stances, im clauses (a) to (1) in the nature 
of exceptions, on the existence of which 
the said bar is lifted, to enable the pass- 
Ing of an order for recovery of the pre- 
mises by the Controller, on whom power 
has specifically been conferred for the 
purpose, The tenant continues to held 
possession of the premises by virtue of 
the protection given to him by Section 14 
(1), if he is not covered by any of the 
said clauses (a) to (1) of the proviso, - 
Every application under Section 14, ` 
therefore, pre-supposes that (a) the per- 
son against whom it is made, i.e, the res- 
pondent, though once a tenant is no lon« 
ger entitled to the tenancy rights or the 
right to enjoy the premises under the 
provisions of the Transfer of Property 
Act, and (b) the respondent no longer is 
entitled to the statutory protection, which 
was available to him under the first part 
of Section 14 (1). 


14. Coming to the facts of the 
present case, the landlord alleged that 
contractuel. tenancies had been terminat- 
ed, and that the grounds mentioned in 
the proviso to Section 14 (1) of the 1958 
Act were available to him as the tenants 
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in both cases had committed more than 
ene specified defaults, The bar created 
by Section 14 (1) against the passing of 
an order for possession of the premises, 
which was a personal protection to. the 
tenant, was alleged to have been lifted. 
During the pendency of the said applica- 
tions, before the Controller, the tenants 
died, The possession of the premises, 
which, according to the landlord’s allega- 
tions, was unprotected in the hands of 
the tenants fell into the hands of his legal 
representatives. They did not enter 
into possession as trespassers to begin 
with, but happened to be the legal 
representatives of the deceased and came 
into possession as such, representing the 


estate of the deceased. By virtue of their 
so coming into possession. of the premises, 
the obligation of the tenants to hand 
over possession of the premises back to 
the landlord also passed over to them. 

15. A question was raised at tne 
Bar, as to whether the respondents in 
S. A. O. 6 of 1968 and respondents Nos, 1 
to 4in S Æ O, 54 of 1968 can be said to 
be the legal representatives of the deceés~ 
ed tenants for the purposes of the appli- 
cations under Section 14 of the 1958 Act, 
as they have not inherited the statutory 
protection which the tenants enjoyed. It 
is true that the statutory protection from 
eviction provided by the first part of Sec- 
tion 14 (1) is personal to the tenant. The 
heirs of the deceased tenant, according to 
the 1958 Act, as it stands today, do not 
acquire the status of tenants. According 
to Section 2 (1) of the 1958 Act, unless 
the context otherwise requires, ‘tenant 
means any person by whom or on whose 
account or behalf the rent of any premi- 
ses is or but for a special contract would 
be payable and includes a sub-tenant and 
also any person continuing in possession 
_aiter the termination of his tenancy but 
shall not include any person against 
whom any order or decree for eviction 
has been made”, The rent is not payable, 
as such, by the legal representatives on 
their own behalf and they are, therefore, 
not the tenants, nor are they entitled 
under the provisions of 1958 Act to the 
protection from eviction which the de- 
ceased enjoyed, But, that does not imply 
that they are not legal representatives of 
the deceased tenant even for the purpose 
of proceeding under Section 14 (1) of the 
1958 Act, 


16. The expression ‘legal repre- 


sentative’, has acquired in law, a definite - 


connotation, which is embodied in its 
' definition in Section 2 (11) of the Code of 
Civil Procedure, It means, according to 
that definition, a person, who in law, re- 
presents the estate of the deceased per- 
son and ineludes any person who inter- 
meddles with that estate and where a 

person sues or is sued in a representative 
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character, is the person on whom the 
estate devolves on the death of the party 
So suing or sued. Although, the Code as 
such is not applicable to the proceedings 
before the Controller, yet he follows the 
practice and procedure of a Court of 
Small Causes as far as may be and on 
other matters he is guided by its provi- 
sions, Accordingly, any person who re~- 
presents the deceased after his death and 
in whose hands the property or estate of 
the deceased falls, or who claims or is 
interested in that estate as a representa- 
tive of the deceased, will be the legal re~ 
presentative of the deceased, Normally, 
this estate will come into the hands of a 
legatee or an heir of the deceased, and 
he will, therefore, be the legal represen- 
tative of the deceased in respect of the 
property of the deceased. He is the person, 
who in law would represent the estate, 
The status of legal representative de- 
volves on the person concerned by re- 
asOn of the death of the person, whose 
estate he holds and represents, The term 
‘intermeddler’ likewise denotes a person 
who intermeddles with the estate of the 
deceased in such a way as to indicate an 
intention or an ostensible intention in 
him to exercise the functions of a repre- 
sentative of the deceased. A trespasser or 
any other person who may claim title in 
himself adversely to the estate of the de- 
ceased, accordingly, would not be his 
legal representative. For, he does not get 
any estate of the deceased by reason of 
his death. Nor can he be said to represent 
the estate of the deceased. He would then 
be asserting his own claim. The 1958 Act 
does not provide anything contrary to - 
this concept of a legal representative, 


17. The respondents concerned, in 
the present appeals, who are wives and 
children of the deceased tenants, and 
have come into possession of the premi~« 
ses in dispute, whether by themselves or 
through the sub-tenants inducted by the 
deceased tenants, have not acquired pos- 
session py any overt act or under any 
independent title. They. can be said to 
have just come into possession of the 
premises, whatever its nature may be 
(whether unprotected or otherwise), Pos- 
session just passed into their hands on 
the death of the tenants and they claimed 
to have the right to continue in posses- 
sion as the heirs or successors of the 
deceased tenants, They, therefore are 
holding possession of the premises as re- 
presenting the estate of the deceased ten- 
ants and are, therefore, legal representa~ 
tives of the deceased tenants, We are, ac- ` 
cordingly, unable to agree with V, S. 
Deshpande J., when, speaking for the 
Full Bench in K. G, Malhotra’s case, E. S. 
A, No. 2 of 1971 = (reported in AIR 1973 
Delhi 265) (FB) he observed: “......under | 
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fk 1958 Act only a person inheriting the 
fenency and/or the statutory protection 
of the deceased tenant would be regard- 
ed es Icgal representative’; and when he 
gave expression to similar views in Nathu 
Khan v. Mohd. Ismail, AIR 1973 Delhi 
213. In fact, there would be no question 
of any person inheriting the tenancy be- 
cause there was no tenancy in existence, 
which could be inherited in a case like 
this, Even the deceased were ex-tenanis 
and did not have tenancy rights or any 
other interest in the premises, their con~ 
tractual tenancies, according to the land- 
lord’s allegations, having been terminated 
earlier. There would also be no question 
of inheriting the statutory protection, as 
there was no such protection available 
even to the deceased. According to the 
allegations of the landlord, more than 
one ground out of the grounds referred 
to in clauses (a) to (1) of the proviso to 
Section 14 (1) were available to him and 
the deceased tenants had ceased to enjoy 
the statutory protection. All that fell in- 
to the hands of the legal representatives, 
from the deceased tenants on their death 
was the possession of the rremises, which 
had to be made over to the landlord. It is 
this possession, still existing in their 
hands, which the landlord claims; and it 
is for this purpose that they represent the 
estate of the deceased and are account- 
able to the landlord. They are thus in 
every sense of the expression legal re- 
presentatives of the deceased, In the pre- 
sent case, the respondents concerned, in 
any case, have not challenged their sta- 
tus as legal representatives of the deceas< 
“ed tenants. 








18. “The question next arises whe- 
ther the right to sue on the basis of the 
application under Section 14 of the 1958 
Act, which was pending before the Con- 
troller at the time of the tenant’s death, 
survives in favour of the landlord, against 
the legal representatives of the deceased. 
The answer is clearly in the affirmative, 
The right to sue, after all, is nothing buf 
the right to seek relief (see Ibrahimbhai 
v. State of Gujarat, AIR 1968 Guji 202 at 
p. 207). A petitioner may claim by way of 
relief recovery of money or property 
from the respondent. On the latter’s 
death, the petitioner has a right top follow 
the subject-matter of the litigation in 
the hands of the legal representatives, 
The general rule is that all rights of ac- 
tions and demands whatever existing in 
favour or against a person at the time of 
his death which are not personal to the 
deceased, would survive to or against his 
legal representatives. Section 306 of the 
Indian Succession Act is mere or less to 
this effect and specifying certain excep- 
tions provides that causes of action for 
defamation, assault ss defined in the 
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Indian Penal Code, or other personal in= - 
juries not causing the death of the party 
and in cases where after the death of 
the party the relief sought could not be 
enjoyed or granting it would be nuga=« 
tory, do not survive, Section 37 of the 
Contract Act has also the same effect and 
lays down that “promises bind the repre~ 
sentatives of the promisors in case of the 
death of such promisors before perfor- 
mance, unless a contrary intention ap~< 
pears from the contract”. According to 
Rule 23 of the Delhi Rent Control Rules, 
1959, the Controller and the R , 
trol Tribunal are, as far as possible, to be 
guided by the provisions of the Code of 
Civil Procedure, on all questions relating 
to procedure not specifically provided by 
the Act and the Rules. Section 146 of the 
Code of Civil Procedure lays down that. 
“where any proceeding may be taken or 
application made by or against any per- 
son then the proceeding may be taken or 
application may be made by or against 
any person claiming under him.” The 
Suprem=2 Court in Girijanandini Devi v. 
Bijendra Narain Choudhary, AIR 1967 SC 
1124 (para 14), observed: 


“the maxim ‘actio personalis mori~ 
tur cum persona’ a personal action dies 
with a person, has a limited application, 
Jt operates in a limited class of actions 
for damages 
for defamation, assault or other personal 
injuries not causing the death of the 
party, and in other actions where after 
the death of the party the relief granted 
could not be enjoyed or granting it would 
be nugatory. An action for account is not 
an action for damages ex delicto, and 
does not fall within the enumerated 
classes. Nor is it such that the relief 
claimed being personal could not be en~« 
joyed after death, or granting it would 
be nugatory. Death of the person liable 
to render an account fcr property receiv~ 
ed by him does not, therefore, affect the 
liability on his estate,” 


19. The applications for recovery 
of possession of the premises in dispute, 
out of which the present appeals have 
arisen, were not actions for damages ex 
delicto. They did not fall within the enu-~ 
merated classes, nor were they such that 
the relief claimed was personal to the 
deceased tenants and could not be en~ 
joyed after their death or granting it 
would be nugatory. Such would have 
been the case, if the relief claimed had 
been in respect of an obligation of the 
deceased which was personal to him as 
would be the obligation of a painter, to 
paint a picture, for example. The right 
of the deceased tenants to statutory pro- 
tection from eviction from the premises 
was personal to them; but their obliga- 
tion to deliver it back to the landlord on 
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the termination of the statutory protec- 
tion, was not personal. The claim of the 
landlord for possession of the premises 
was not extinguished with the death of 
the tenants. The premises are still in ex- 
istence and their possession is in the 
hands of the legal representatives, who 
can be directed to hand it over to the 
landlord. The death of the tenants, who 
‘were liable to put the landlord into pos- 
session of the premises, which they had 
earlier acquired, would not, therefore, 
affect the liability of their estate. The 
landlord still can follow his claim for re- 
gcovery of the premises, in the hands of 
the legal representatives of the deceased 
tenants. Accordingly, his right to sue 
survives against them. 


20. Mr, Sabharwal contended that 
even if the right to sue had survived in 
favour of the landlord and against the 
legal representatives, it could not be en- 
forced by the Controller, who had no 
‘power to pass an order against any per- 
son other than a tenant, The legal repre- 
sentatives, according to him, were not the 
tenants, and, therefore, not amenable to 
‘the Controller’s jurisdiction. This conten- 
tion is not well founded. Although in 
Section 14 (1) the language employed 
speaks of a ban against an order or de- 
eree for recovery of possession in favour 
of the landlord against a tenant, yet the 
power of the Controller to make an order 
‘for recovery of the premises is contain- 
‘ed in the proviso which is wide in scope. 
It provides, in unequivocal terms that 
“the Controller may, on an application 
made to him, in the prescribed manner, 
make an order for the recovery of the 
premises on one or more of the specified 
grounds”. It does not say against whom 
this order can or cannot be made. There 
are no such limits to the Controller’s 
power. The interpretation put by Mr. 
Sabharwal suggesting that this power is 
limited to making an order against a ten- 
ant only has no justification. A similar 
‘argument was advanced in AIR 1966 SC 
346, which case had arisen also out of an 
application for eviction under Section 14 
{1) of the 1958 Act. Repelling this argu- 
ment, Mr. Justice A. K. Sarkar, who de- 
‘livered the leading judgment of the majo- 
‘rity, with whom Mr. Justice Bachawat 
‘apreed in a separate concurring judg- 
ment, observed: 


“I am unable to accept this argument. 
‘The proviso expressly states that an 
-order for ejectment can be made ‘on one 
or more of the following grounds’ and 
‘then sets the grounds out in the different 
‘clauses that follow, one of which is clause 
(b) with which we are concerned. The 
‘clauses, therefore, set out the circum- 
‘stances in which the operative part of the 
‘proviso is set in motion, that is, the cir- 
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cumstances in which an order for reco- 
very of possession may be made. If this 
is so, as I think, it is, the clauses could 


not have been intended to indicate the 
person against whom an order for reco- 
very of possession could be made. Their 








‘purpose was entirely different. I am not 


suggesting that an order for recovery of 
possession against the assigning tenant 
cannot be made. All that I say is that the 
clauses do not intend to indicate the per- 
sons against whom an order for recovery 
of possession can be made and so it can- 


not be argued that the order cannot be 
made against any other.” (underlining 
ours). 


21. Mr. Sabharwal contended that 
that case was for eviction under clause 
(b) against a sub-tenant and not against 
a legal representative. Here also sub- 
tenants are parties in S. A. O. 6 of 1968. 
But, this hardly makes any difference. In 
the case before the Supreme Court, the 
tenant was a company incorporated 
under the Companies Act. During the 
pendency of the proceeding, the com- 
pany was completely wound up and be- 
came extinct, Its name was struck off 
from the record, leaving the sub-tenant 
as the -only respondent. The ground for 
eviction claimed was, of course, under 
clause {b); but the observations of the 
Supreme Court were general and were 
intended to cover all cases for recovery 
of possession under Section 14 (1). 


22s Mr. Justice Sarkar observed : 


“J observe that the object of the first 
part of sub-section (1) of Section 14 is to 
ban all recovery of possession of tenanted 
premises by a landlord and that of the 
proviso is to lift that ban in specified cases. 
The object of the proviso is then to 
enable the landlord to recover possession 
in any of the specified cases. Assume that 
the present is a case where the landlord 
became entitled to recover possession 
under Cl. (b) of the proviso, clearly then 
the statute intended the landlord to re- 
cover possession. It would be our duty to 
give effect to that intention unless the 
language used made it plainly impossible. 
I have earlier said that the language used 
does not compel the view that the only 
person against whom an order for re- 
covery of possession can be made is the 
tenant assigning or sub-letting without 
the landlord’s comsent, That being so, 
orders against all ‘persons in occupation’ 
must have been contemplated so that the 
landlord might without further trouble 
recover possession. Further I find it im- 
possible to hold that the language used 
indicates an intention that when a right 
has accrued to a landlord to recover pos- 
session, that right would be taken away 


from him when the tenant assigning has 
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become extinct without leaving a succes- 
sor, an event which is only accidental 
and certainly rare. A court would be 
fully justified in holding that in such a 
case, it was intended that an order for 
recovery of possession can be made 
against the assignee alone for that would 
enable the object of the statute which 
was to enable the landlord to recover 
possession, to be achieved, An interpre- 
tation, which defeats the object of the 
statute is, of course, not permissible.” 


23. Even the dissenting view ex- 
pressed by Mudholkar J. limited its dis- 
sent to a case where the tenant became 
totally extinct as happened on the wind- 
ing up of the compary, which was the 
tenant in that case, without leaving any 
legal representative. But, if the tenant 
died leaving legal representatives, (as has 
happened in the instant case), the learn- 
ed Judge saw no objection to bringing on 
record his said legal representatives. 
Mudholkar J. observed: 

“Where during the pendency of the 
proceeding before the Rent Controller 
the tenant dies or makes an assignment 
of whatever interest he may still have 
left in the demised premises, no difficulty 
would arise, because his legal represen- 
tative or assignee could be brought on 
record in his place.” 


This was a case from Delhi under this 
very 1958 Act, This judgment of the 
Supreme Court, therefore, is directly on 
the point involved and clinches this issue. 
It is patent that once any of the circum- 
stances mentioned in clauses (a) to (1) to 
the proviso to sub-section (1) of Section 
14 are shown to exist, the legal represen- 
tative will mot escape from the jurisdic- 
tion of the Controller who will continue 
to have power even after the tenant’s 
death to pass an order for recovery of 
the premises in favour of the landlord 
against whosoever claiming under the 
tenant, may be in possession. V. S. Desh- 
pande J., we must say with respect, was, 
therefore, in error when speaking for the 
Bench in K. G. Malhotra’s case, he ob- 
served : 

“Tf the statutory tenant dies before 
an order for eviction is passed the basis 
of the claim of the landlord for eviction 
has to shift from the proviso to Section 
14 (1) to that of his general title. The ap- 
plication for eviction cannot, therefore, 
proceed further......... though the general 
right to sue survives to the landlord to 
pursue his remedy on the basis of title in 
a civil court, the right to pursue the ap- 
plication under the 1958 Act does not 
survive and the Controller has to termi- 
mate the proceedings.” 

His observations in the case of Man- 
gal Chand v. Gurmukh Singh, AIR 1972 
Delhi 56, to the effect that ‘the applica- 
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tion for eviction would have abated on 
the death of Mangal Chand in accordance 
with the principle of Rule 4 of Order 22, 
Code of Civil Procedure’, even as ex- 
plained by him in K, G. Malhotra’s case, 
E. S, A. No. 2 of 1971 = (reported in AIR 
1973 Delhi 265) (FB) cannot be supported 
and we are unable to subscribe to the said 
view. The Controller cannot dismiss the 
application for eviction om the death of 
the statutory tenant, by saying that he 
has ceased to possess jurisdiction. We are 
of the opinion that he does not lose juris- 
diction. 


24. A legal representative is ap- 
pointed merely in order that the suit or 
the proceeding migh: proceed and a de~- 
cision be arrived at. It is the original 
parties’ rights and disabilities that have 
to be considered and the mere fact that 
the lezal representative could not per- 
sonally claim that right or could not per- 
sonally be subjected to that disability, is 
not sufficient to render the proceeding 
initiated by the petitioner liable to dis- 
missal. (See Ghuli v. Sawan, AIR 1924 
Lahore 45). It is the obligation of the de- 
ceased tenant, therefore, that has to be 
considered and mot that of his heirs, whe 
have been brought on record as legal 
representatives and in whose hands the 
possession of the proverty now is. That 
being so, an order for the recoverv of 
the premises, if made by the Controller 
against the legal representatives can be 
duly executed. The relief granted by the 
Controller after the death of the tenant 
against the legal representatives would 
not become nugatory. In Andhra Bank. 
Ltd. v. K. Srinivasan, AIR 1962 SC 232, 
the legal representatives of a deceased 
defendant were non-resident foreigners. 
Placing ¢eliance on the judgment of the 
Privy Council in Gurdial Singh v. Raja 
of Faridkote, (1894) 21 Ind Avp 171 {PO} 
an argument was advanced that a decree 
pronounced in absentem by a foreign. 
court, to the jurisdiction of which the 
defendants have not in any way submit-- 
ted themselves is by international law 
an absclute nullity. The court was, there- 
fore, in these circumstances, said to have 
lost jurisdiction against the legal repre- 
sentatives, who were foreigners and not 
submitting to its jurisdiction, on the 
death of the defendant. The Supreme 
Court, while rejecting this argument, re- 
ferred with approval to the following 
passage in Salmond’s ‘Jurisprudence’, 
(llth Ed. P. 482): 


“inheritance is in some sort a legal 
and fictitious continuation of the per- 
sonality of the dead man, for the repre- 
sentative is in some sort identified by the 
law with him whom he represents, The 
rights which the dead man can no longer 
own or exercise in-propria persona, and 
the obligations which he can no longer 
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in propria persona fulfil, he owns, exer- 
cises, and fulfils in the person of a living 
substitute. To this extent, and in this 
fashion, it may be said that the legal per- 
sonality of a man survives his natural 
personality, until, his obligations being 
duly performed, and his property duly 
disposed of, his representation among the 
living is no longer called for.” 

On the basis of the above statement, the 
Supreme Court observed: 

“essentially and in substance and for 

the purpose of jurisdiction the suits 
brought by the appellant against Raja 
Bahadur did not alter their character 
even after his death and continued to be 
suits substantially against his estate as 
represented by his legal representatives. 
If that be the true legal position, there 
would be no scope for urging that the 
court which was competent to try the 
suits as originally filed ceased to be com- 
petent and try them because the legal re- 
presentatives of the deceased Raja Baha- 
dur were non-resident foreigners.” 
The above observations of the Supreme 
Court show that V. S. Deshpande, J. was 
not right when he said that “if the statu- 
tory tenant dies before an order for evic- 
tion is passed, the basis of the claim of 
the landlord for eviction has to shift from 
the proviso to Section 14 (1) to that of 
his general title’. The Supreme Court 
further observed: 

“In such a case if one of the defen- 
dants dies and his legal representatives 
happen to be non-resident foreigners the 
procedural step taken to bring them on 
record is intended to enable them to 
defend the suit in their character as legal 
representatives and cn behalf of the de- 
ceased defendants and so the jurisdiction 
of the court continues unaffected and the 
competence of the suit as originally filed 
remains unimpaired. Jn form it is a per- 
sonal action against the legal representa- 
tives, but in substance it is an action con- 
tinued against them as the legal repre- 
sentatives im which the extent of their 
liability is ultimately decided by the ex- 
tent of the assets of the deceased as held 
by them.” 


25. In the present case, therefore, 
ithe legal represemtatives of the deceased 
itenants could be and were rightly brought 
on record to enable them to defend the 
\proceedings on behalf of the deceased 
tenants. Jurisdiction of the Controller to 
deal with the applications continued un- 
affected and the competence of the appli- 
cation as originally filed remained un- 
impaired. Although in form it may ap- 
pear to be a personal action against the 
legal representatives; in substance it is 
am action continued agaimst them as legal 
representatives and the extent of their 
Hability is ultimately decided by the ex- 
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tent of the assets or the estate of the de- 
ceased held by them. Such assets or the 
estate in the present case is the premises 
in dispute in their hands. Their liability, 
therefore, would extend to their putting 
the landlord back into possession of the 
said premises, If, therefore, any of the 
c'rcumstances specified in the proviso to 
Section 14 (1) is found to exist, the Con- 
troller wouid make an order for recovery 
of the premises after bringing the legal 
representatives on record on the death of 
the tenants and for that purpose would 
continue the proceeding till final decision. 
This is precisely what Rule 4 of Order 22 
of the Code of Civil Procedure requires. 
For, when the right to sue survives, as 
it does in this case, the Controller on an 
application, “shall cause the legal repre- 
sentative of the deceased defendant to 
be made a party and shall proceed with 
tne suit” (emphasis supplied). The suit 
(the application in this case) has thus to 
be proceeded with and is not to be dis- 
missed on the ground that the legal re- 
presentatives did not inherit the tenancy 
rights or the protection from eviction. 


26. We may pause here tọ dis- 
pose of another point, which though not 
involved in the present appeals, has been 
mentioned in a passage in the Full Bench 
judgment in K, G. Malhotra’s case, E. S. 
A. No, 2 of 1971 = (reported in AIR 1873 
Delhi 265) (FB), which may possibly 
cause some misunderstanding, The said 
passage. as already noticed. reads: “the 
landlord may not apply within the pres- 
cribed time to bring the legal represen- 
tatives on record. In such a case, the ap- 
plication abates as provided by Order 
22”, We must say with respect that we 
cannot agree with this observation. This 
question came up for consideration be- 
fore the Division Bench consisting of 
S. N. Andley C. J., and T. P, S. Chawla, 
J. in Subhash Chander v. Rahmat Ullah, 
ILR (1973) 1 Delhi 181, and it was held 
that the Limitation Act does not apply to 
proceedings before the Controller. We 
are in respectful agreement with the said 
view of the Division Bench. 


27. The Supreme Court in J. C. 
Chatterjee v. Sri Krishna Tandon, AIR 
1972 SC 2526, was of the opinion that the 
landlord’s right to proceed with the ap- 
peal (in that case the tenant died during 
the pendency of the appeal), with a view 
to obtain possession of his premises, did 
survive under Order 22, Rule 4 read with 
Rule 11 of the Code of Civil Procedure. 
The Supreme Court observed: 


“Where the right to sue and prose- 
cute appeal survives, the appellant is 
bound to cause the legal representatives 
of the deceased respondent to be made a 
party and proceed with the appeal,” 
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28. Under sub-rule (2) of Rule 4 
of Order 22, Code of Civil Procedure, 
any person so made a party can make 
any defence appropriate to his character, 
as legal representative of the deceased 
defendants. The Supreme Court in J. C. 
‘Chatterjee’s case held that all conten- 
tions, which could be urged by the de- 
ceased could be urged by his legal re- 
presentatives “except only those which 
were personal to the deceased”. The Sup- 
reme Court observed: 


“The only contentions that they 
(legal representatives) could put forward 
in the appeal were the contentions appro- 
priate to their representative character 
and mot one, which was personal to the 
deceased. The contention based on the 
ground of bona fide requirement by the 
landlord was personal to the statutory 
tenant and on his death the same is not 
open to his legal representatives......... 


29. If the legal representatives set 
up their own independent title this would 
not be in their capacity as legal repre- 
sentatives of the deceased or represemt- 
ing his estate. They would then be par- 
ties to the proceeding in their duai capa- 
city, viz. in their capacity as legal] re- 
presentatives of the deceased tenant and 
in their other capacity claimed by them 
independently of the deceased. And if 
the landlord denies the letter capacity, 
the Controller would have jurisdiction to 
decide, incidentally, their claim on merits, 
in order to determine whether the con- 
tention of the landlord that they had the 
capacity as legal representatives only 
was correct. The decision of the Control- 
ler -on the independent claim set up by 
the legal representatives, will, of course, 
be subject to final review by the civil 
court, if that court is moved. This is 
what the Supreme Court observed in Om 
Parkash Gupta v. Dr. Rattan Singh, 
1963-65 Puni LR 543 at Pp. 546-547 (SC). 


30. To sum up, the relief the land- 
lord claimed in his applications under 
Section 14 against the tenants, whose 
tenancies had already been determined 
and who were alleged to have lost the 
protection of Section 14 of the 1958 Act, 
could. thus, be claimed an their death 
against their legal representatives, The 
tight to sue on the basis of the applica- 
tions under Section 14 of the 1958 Act, 
which were pending before the Control- 
ler, therefore, survived in favour of the 
landlord and against the respondents in 
S. A. O. 6 of 1968 and the respondents 
Nos. 1 to 4 in S. A. O. 54 of 1968, who 
were rightly held to be the legal repre- 
sentatives of the deceased tenants; and 
were correctly brought on record = as 
such. The jurisdiction of che Controller 
to deal with the said applications after 
the death of the tenants remained un- 
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affected. The proceedings under Section 
14 (1) of the 1958 Act, therefore, have to 
be continued against the said legal repre- 
sentatives, Since the ower of the Con- 
troller to pass an order for recovery ofi 
possession depends on the existence ol! 
one or more of the conditions specified in 
clauses (a) to (1) of the proviso to sub- 
section (1) of Section 14, the landlord 
has to establish that they do exist. In an- 
swer thereto, the legal representatives 
who have been brought on record, may 
put forward such contentions as are ap- 
propriate to their representative charac- 
ter, but not the contentions which were 
persona- to the deceased tenants. They 
would, of course, be entitled to support 
their aforesaid contention by such evi- 
dence, es they may be able to adduce., If 
the Controller finds that one or more of| 
the aforesaid conditions exist, nothing! 
would prevent him from passing an order 
for the recovery of the premises in favour 
of the landlord and against the legal re- 
presentetives. In case the Controller 
comes to the finding that the landlord 
has not been able to establish any of the 
grounds which are mentioned in clauses 
(a) to (1) of the proviso to Section 14 (1) 
then he would have no power to pass an 
order for recovery of possession for the 
reason chat the conditions on which his 
power to order recovery of possession 
rests. do not exist. The landlord may 
then file, if so advised, a regular suit for 
possession in the civil court, which would 
be on a different cause of act on. 


31. Before parting with these ap- 
peals, we must express our appreciation 
for the valuable assistance given to us 
by Mr. H. K. L. Sabharwal, who at our 
request argued the appeals on behalf of 
the rescondents amicus curiae. This had 
to be done because the respondents were 
unrepresented on the day when the ap- 
peals w2re put up for arguments before 
us for the first time. Subsequently, Miss 
Asha Singh appeared, filed memo of ap- 
pearance on behalf of respondents Nos. 5 
to 7 in 5. A. O. 54 of 1968 and addressed 
arguments on their beaalf. 

32. In the result, the second ap- 
peals succeed. The order of the Tribunal 
affirming those of the Additional Control- 
ler, as well as the order of the Additional 
Controller dismissing the applications for 
eviction are set aside. The cases are re- 
manded to the Additional Controller for 
proceeding with the trial of the applica- 
tions for eviction in accordance with law 
and in the light of the observations made 
in this judgment. In the peculiar circum- 
stances of the case, the parties shall bear 
their own costs in these second appeals 
and before the Tribunal and the Addi- 
tional Controller, 

Cases remanded. 
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AIR 1974 DELHI 181 (V 61 C 36) 
B. C. MISRA, J. 

Smt, Sundri Bai and others, Petitica- 
ers v. Union of India and others, Respon- 
dents. 

Civil Writ No. 618-D of 1966, 
23-1-1974. 

Index Note:— (A) Displaced Persons 
(Compensation and Rehabilitation) Act 
(1954), S. 40 — Rules under — Rule 7 — 
Applicability to adjustment of claim of 
displaced persons. 

Brief Note:— (A) Where a Government 
built quarter was allotted to a person who 
had a verified claim against the Govern- 
ment for a sum less than the price of the 
quarter aud who consented to adjustment 
of the claim against the price of the quar- 
ter on his son paying the difference, Held 
that such adjustment was valid under 
Rule 7. (Para 10) 


Held also that, under the circumstan- 
ces, the property went to the son alone 
and that other heirs of the father were 
not entitled to any share in it. (Para 13) 


Index Note:— (B) Displaced Persons 
(Compensation -and Rehabilitation) Act 
(1954), S. 33 and S. 34— Revision— Power 
of — Joint Secretary to Govt. of India 
who is also Chief Settlement Officer 
when can revise decisions of Chief Settle- 
ment Officer. 

Brief Note:— (B) The Central Gov- 
ernment can delegate its powers of revi- 
sion to a Joint Secretary to the Govt. of 
India and such Joint Secretary can, even 
where he is also the Chief Settlement 
Officer, exercise the revisional powers 
over the decisions of a lower officer to 
whom the powers of Chief Settlement 
Officer have been delegated. (Para 11) 

Index Note:— (C) Displaced Persons 
(Compensation and Rehabilitation) Act 
(1954), S. 33 — Validity of. 

Brief Note:— (C) The revisional pow- 
ers conferred on the Central Government 
by S. 33 are mot arbitrary and unbridled 
and hence S. 33 is not void. (Para 12) 
Cases Referred: Chronological Paras 


AIR 1970 Delhi 171, Labh Singh v. Union 

ef India 11 

S K. Taneja, for Petitioners; 
Kalra, for Respondent No. 3. 


B. C. MISRA, J.:— One Daulat Ram 
who had died on 26th August, 1961 (the 
date given in the impugned order as 13th 
January, 1961 is admitted by the counsel 
for the parties to be incorrect) left be- 
hind him a widow and three sons. The 
widow and two of the sons are petitioners 
in this writ petition while the other son 
Jamman Lal is respondent No. 3, The 
other respondents 1 and 2 in the writ 
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petition are the Union of India and the 


Chief Settlement Commissioner. 


2. The writ petition is directed 
against the order of the Central Govern- 
ment dated 21st December, 1965 passed 
under Section 33 of the Displaced Per- 
sons (Compensation and Rehabilitation) 
Act 44 of 1954 (hereinafter referred to as 
the Act) dismissing the revision against 
the order of Shri Rajni Kant, Authorised 
Chief Settlement Commissioner dated 
27th October, 1965 by which he dismissed 
the revision and maintained the appellate 
order of the authorised Settlement Com- 
missioner dated 31st July, 1965. The re- 
sult was maintenance of the order of the 
Managing Officer dated 24th March, 1965, 
finally ordering transfer of the property 
in dispute to Jaman Lal, the third res- 
pondent, who is the contesting respon- 
dent in the case. 


Se The material facts of the case 
briefly stated are that the property in 
dispute consists of a Government built 
quarter bearing No. B/21, Vijay Nagar in 
Kingsway Camp, Delhi, Its value has been 
determined to be Rs. 8,362. This quar- 
ter was allotted to the contesting respon- 
dent by order dated 25th June, 1950/1st 
July, 1950 by the Accommodation Officer 
(Annexure ‘A’), The allotment is in 
favour of the contesting respondent, 
while in the column for his relations, the 
names of the three petitioners as well 
Daulat Ram deceased are specified. Even- 
tually this quarter was sought to be 
transferred to the contesting respondent. 
Daulat Ram deceased had a verified claim 
to the extent of Rs. 3,737. This claim was 
utilised in payment of the price of the 
quarter. Besides the said claim, the con- 
testing respondent paid the balance of the 
price either in cash or by associating the 
claims of other persons and it was decid- 
ed to transfer the same in his favour. It 
appears that during his lifetime, Daulat 
Ram wrote a letter dated 27th March, 
1958 to the Rehabilitation Authorities 
consenting to the adjustment of the price 
of the said quarter from his verified 
claim mentioned above. 


4, After the death of Daulat Ram, 
his widow Smt. Sundri Bai lodged a claim 
that she was entitled to three-fourths 
share of the verified claim of Daulat Ram 
and as such the said three-fourths share 
in the property in dispute be transferred 
to her. The other sons of Daulat Ram, 
namely. petitioners Nos, 2 and 3 herein 
filed affidavits relinquishing their share 
of the verified claim im favour of their 
mother who is petitioner herein. This 
claim of the widow was accepted by the 
Settlement Officer-cum-Managing Officer 
on 10th August, 1964. Apparently it was 
decided without an opportunity to the 
contesting respondent who, thereupon, . 
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filed an appeal which was allowed by 
order dated 23rd November, 1964 and 
the case was remanded to the Settlement 
Officer-cum-Managing Officer for redeci-~ 
sion on merits after giving an opporiu- 
nity of hearing to both the parties, After 
remand, the Settlement Officer-cum- 
Managing Officer rejected the claim of the 
first petitioner herein by order dated 
24th March, 1965 mentioned above. This 
is the order which has been affirmed on 
appeal as well as revision finally. 


5. The main ground which pre- 
vailed with the authorities and which 
may be noticed from the order of the 
authorised Chief Settlement Commission- 
er is that the contesting respondent here- 
in was the only allottee recognised by the 
department and that merely on the 
ground that a part of the price of the 
property had been paid out of the com- 
pensation of Daulat Ram, could not have 
entitled him to obtain transfer of the 
property. Reliance was placed on the 
letter dated 27th March, 1958 written by 
Daulat Ram in which he had stated that 
he had no objection if the value of the 
quarter fixed by the Government was 
deducted from the compensetion payable 
to him. The authorised Chie? Settlement 
Commissioner further held that the 
amount of compensation payable to Dau- 
lat Ram had been utilised in the pur- 
chase of the property under Rule 7 fram- 
ed under the Act and not by way of as- 
sociation. He, therefore, held that the 
property had to be transferred to the 
contesting respondent. 


6. Feeling aggrieved. the peti- 
tioners have filed the writ petition and 
during the pendency of the writ petition, 
an order had been passed by this Court 
on 12th September, 1966 directing main- 
tenance of the status quo regarding pos- 
session and staying transfer of the pro- 
perty in favour of the third respondent 
until further orders. That stay has con- 
tinued till now. 


7. The petitioners have in the writ 
petition stated the salient facts of the 
case as mentioned above and have chal- 
lenged the impugned orders on the 
ground that the statutory Rule 7 does 
not apply to the adjustment of the claim 
of a displaced person in the facts and 
circumstances of the case. The other 
ground is that Shri G. D. Kshetrapal. 
Joint Secretary to the Government of 
India, who had decided the revision fina:- 
ly on 2lst December, 1965, was also the 
Chief Settlement Commissioner and so 
he could not sit in revision over his own 
order, The counsel has also urged that 
Section 33 of the Act is void since it con- 
fers arbitrary and unbridled powers on 
the Central Government in exercise of 
revisional jurisdiction, The last conten- 


Sundri Bai v. Union of India (Misra J.} 


A, 1, R. 


tion is that petitioner No. 1 be held en- 
titled to a share in the property in dis- 
pute and its transfer to the extent of 
three-fourths share and they have pray- 
ed for the quashing of the impugned 
orders mentioned above. 

8. The departmental authorities 
have not entered appearance to contest 
the writ petition. On the other hand, the 
Settlement Officer (Judicial) has filed a 
letter to the effect that the department 
is not interested to contest the writ peti- 
tion. The contest has, hcwever, been rais- 
ed by the third respondent who has filed 
a counter-affidavit in reply in which he 
has maintained that the impugned orders 
are legally correct and the writ petition 
should be dismissed. The basic facts 
mentioned above are not in dispute 


9. The counsel for the petitioners 
has raised the following contentions: — 


1. The statutory Rule 7 framed under 
the Act does not apply ito the adjustment 
of the price of the property purchased in 
the instant case. 


2. Shri G. D. Kshetrapal, Joint Se- 
cretary, was also the Chief Settlement 
Commissioner and so was purporting to 
revise his own order and so had no juris- 
diction to exercise the powers of the Cen- 
tral Government under Section 33 of the 
Act. 

3. The powers of revision conferred 
on the Central Government under Sec- 
tion 33 are unfettered and unguided and 
so the impugned order is legally bad. 


4. The adjustment cf the claim of 
Daulat Ram deceased passed on to him 
a right and interest in the property 
which is neritable by all his legal repre- 
sentatives, including the petitioners. 


10. A re’sume’ of the facts shows 
that the claim of Daulat Ram deceased 
had not been associated in the purchase 
of the property and so it could not be 
said that he had joined in the purchase 
or was entitled to any share or interest 
in the property. The rehabilitation au- 
thorities have noticed that Daulat Ram 
during his lifetime, by a letter mention- 
ed in the orders had agreed for the uti- 
lization of the claim in payment of the 
price of the property. The adjustment 
had, therefore, been made by the autho- 
rities under Rule 7 and not under Rule 
90 (15) as amended. The material portion 
of clause (d) (iii) of Section 2 of the Act 
defines public dues as including the 
amount of purchase money or any part 
thereof and any interest on suck amount 
or part remaining unpaid and recoverable 
from the displaced person on account of 
transfer to him of amy property or inte- 
rest therein. The relevant portion of Rule 
7 framed under the Act lays down that 
the Settlement Commissioner would as- 
certain the public dues recoverable from 


1974 


the applicant and the members of his 
family amd the same shall, after enquiry 
under another statutory rule, be recover- 
able. Under Rule 7, public dues of the 
nature of unpaid instalments on account 
of any property purchased on instalment 
basis as well as any other dues payable 
to the Central Government or the State 
Government or the Custodian, which may 
be declared as public dues, shall be pay- 
able, Sub-rule (3) gives the definition of 
members of the family as including the 
father residing with the applicant. There 
is a proviso to sub-rule (3) which does 
not apply to the facts of the case and so 
we are not concerned with it. A perusal 
of the said provisions leaves no room for 
doubt that money was payable by the 
contesting respondent on account of the 
price of the property in dispute and the 
same could, therefore, be legally re- 
coverable from the amount of claim pay- 
able to the father of the purchaser in 
accordance with the provisions of law. 
Daulat Ram, who was residing with the 
respondent, in fact consented to the said 
recovery and so the question of any fur- 
ther enquiry did not arise. The rehabili- 
tation authorities are, therefore, right in 
their observation that the claim of Dau- 
lat Ram had been correctly adjusted 
against the price of the property under 
Rule 7 without conferring any right or 
interest in the property on Daulat Ram. 
The first contention of the counsel, there- 
fore, fails. 


11, There is absolutely mo sub- 
stance im the second contention of the 
learned counsel. Under Section 34 of the 
Act, a provision has been made for dele- 
gation of powers. Under sub-section (1), 
the Central Government can delegate any 
power exercisable by it under the Act 
upon any officer or authority subordinate 
to the Central Government * * * as 
may be specified in the notification, Sub- 
section (2) authorises conferment of pow- 
ers of the Chief Settlement Commissioner 
on lower authorities. The Central Gov- 
ernment, therefore, had power to dele- 
gate its powers of revision exercisable 
under Section 33 of the Act on its Joint 
Secretary who may or may not be occu- 
pying the office of the Chief Settlement 
Commissioner. There is, therefore, no- 
thing wrong with the delegation of the 
powers. See Labh Singh v. Union of 
India, AIR 1970 Delhi 171. The argument 
that he was exercising the  revisional 
powers in respect of his own orders is 
{simply misconceived. The order dazed 
27th October, 1965 had been passed by 
Mr. Rajni Kant who was mot the Chief 
Settlement Commissioner but was a lower 
authority on whom again powers of the 
Chief Settlement Commissioner had been 
conferred under Section 34 of the Act 
Jand so he was the authorised Chief Settle- 
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ment Commissioner. As such the autho- 
rities which passed the aforesaid order 
in the first instance as well as the revi- 
Sional order of the Central Government 
dated 2ist December, 1965 were different. 
Consequently mo prejudice whatsoever 
has been caused to the petitioners by the 
eared order and the contention is re- 
jected. 


_ 12. So far as the third contention 
is concerned, the provision of law con- 
tained in Section 33 of the Act lays down 
that the Central Government may at any 
time call for the record of any proceed- 
ing under this Act and may pass such 
order in relation thereto as in its opinion 
the circumstances of the case require 
and as is not inconsistent with any of the 
provisions contained in this Act or the 
rules made thereunder, We have in this 
Act almost similar revisional power con- 
ferred upon the Chief Settlement Com- 
missioner under Section 24 of the Act. It 
is obvious that the exercise of revisional 
powers over the orders and actions of 
the subordinate authorities is vested in 
very high officers or authorities and in 
the very nature of things, the exercise of 
such power must be left to the discretion 
of the authorities exercising such power 
subject to the condition that it should be 
exercised according to the provisions of 
law and the principles of natural justice. 
No further restriction or fetter on the 
exercise of revisional powers is really 
called for. Moreover the guidance needed 
for exercise of such power is furnished 
by the provisions of the statute and the 
statutory rules themselves. Not leaving 
the matter to chance, the Parliament in 
enacting Section 33 has made explicit 
what was implicit that the Central Gov- 
ernment will not act inconsitently with 
the provisions of the Act or the statutory 
rules made thereunder and it will exer- 
cise its revisional power to pass such 
orders in relation to the matter as the 
circumstances of the case may require. J 
am of the view that this is not a case of 
excess delegation of power. The conten- 
tion has mo force and is rejected. 


13. The last contention of the 
learned counsel is devoid of any merit. 
As is obvious from the earlier part of 
the judgment, Daulat Ram deceased had 
not associated himself in the purchase of 
the property and he mever claimed any 
right, title or interest in it during his 
lifetime which expired on 26th August, 
1961, although the property had been 
allotted on 25th June, 1950 and had been 
agreed to be transferred in July. 1951. 
Moreover the letter of the deceased dated 
27th March, 1958, on which the rehabili- 
tation authorities have relied and in res- 
pect of which the counsel for the peti- 
tioners has not raised any contention, has 
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clinched the issue against the petitioners 
and establishes that the deceased never 
claimed any right or interest in the pro- 
perty but allowed his claim to be utilised 
in the conveyance of the property in fav- 
our of the third respondent who was his 
son. Another significant fact is that apart 
from the association of the said claim, 
the balance of the price had all been 
paid by the third respondent either in 
cash or by associating other claims and 
at no stage did Daulat Ram deceased or 
the petitioners legal representatives 
either offered or attempted to pay any 
part of the price themselvss. Moreover it 
was the third respondent only who had 
been recognised as an allottee and trans- 
feree of the propertv in dispute. I am, 
therefore, unable to accept the contention 
that Daulat Ram deceased or for that 
matter his legal representatives petition- 
ers had acquired any right, title or inte- 
rest in the property in dispute. The con- 
tention, therefore, fails, 


14, As a result, I do not find any 
substance in the writ petition and dismiss 
the same, but in the circumstances of the 
case, the parties will bear their respec- 
tive costs. 


Petition dismissed. 
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Narinder Singh, Petitioner v, Khalig- 
ur-Rehman and others, Respondents. 


C. W. Nos. 564-D and 565-D of 1968, 
D/- 27-9-1973. 

Index Note:— (A) Constitution of 
India, Art, 226 — Res judicata — Dismis- 
sal of writ petition in lmine — Main- 
tainability of second petition — (X-Ref:-— 
Civil P, C. (1908), S. 11). 


Brief Note:— (A) If a writ petition 
is dismissed on merits, it would operate 
as res judicata but if it is not dismissed 
on merits, but on other srounds like 
laches or availability of alternative re- 
medy, it would not operate as res judi- 
cata. A single word “dismissed” in the 
absence of any other circumstances to the 
contrary, would indicate that the Court 
considered all the contentions of the 
party and not finding any merit in them 
dismissed the petition on merits. But 


there may be circumstances on the re- 
cord which may show that even when 
the word ‘dismissed’ was recorded, the 
writ petition was not dismissed by the 


Court on merits but on other grounds. If 
these facts and circumstances are esta- 
blished fully to the satisfaction of the 
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Court, such a petition cannot be said te 
have been dismissed on merits and it 
cannot operate as res judicata. Case law 
discussed. A 6. 8, 9} 

Index Note:— (B) Constitution of 
India, Art. 226 — Res judicata — Previ- 
ous petition dismissed in limine without 
speaking order — Plea as to res judicata: 
in subsequent petition — Establishment 
of plea. 

Brief Note:— (B) A plea of res judi- 
cata is not properly raised when the copy 
of the previous petition has not been fil- 
ed. In the absence of the pleadings and 
judgment in the previous proceedings it 
is not possible to entertain the plea. 

(Para 9) 

Index Note:— (C) Delhi Land Re- 
forms Act (8 of 1954), S. 187 — Delhi 
Land Reforms Rules (1954), App. VI, Part 
B, Para 31 — Chief Commissioner’s. 
power of revision. 


Brief Note:— (C) The praceedings of 
distribution of L. R. Form 5 and declaring 
Bhumicar on the basis of relevant entries. 
are nom-judicial proceedings which are 
not connected with settlement and there- 
fore the Chief Commissioner has juris- 
diction to revise them under vara. 31 {ay 
of the Rules. (Para 13) 


Index Note:— (D) Delhi Land Re- 
forms Act (8 of 1954), S. 187 — Delhi 
Land Reforms Rules (1954), App. VI, Part 
B, Para, 31 — Refusal to adjourn hearing 
— Principles of natural justice not vio- 
lated. (Para 14) 


Index Note:— (E) Delhi Land Re- 
forms Act (8 of 1954), S. 13 () — Decla- 
ration of Bhumidari right — Persor 
claiming bbhumidari right under an agree- 
ment to sell and not that he was a non- 
occupancy tenant — Refusal to grant re- 
lief is justified. (Para 15} 
Cases Referred: Chronological Paras 


AIR 1971 All 378, R. S. Sial v. State of 
U. P. 6, 7 


AIR 1968 SC 1370 = (1968) 2 SCR 887, 
Union of India v. Nanak Singh 6, & 
AIR 1967 Punj 28 = 68 Pun LR 652 (FB), 
Bansi v. Addl. Director, Consolidation 
of Holdings 6, 7 
AIR 1965 SC 1153 = (1965) 2 SCR 547, 
Gulabchand v. State of Gujarat 
(1965) 67 Pun LR 862 = 1965 Cur LJ 852, 
Kirpal Singh v. Union of India T 
AIR 1964 SC 1810 = (1964) 7 SCR 831, 
Gurbux Singh v. Bhooralal 9 
AIR 1962 SC 1=(1963) 3 SCR 22. Vishwa- 
nathan v. Abdul Maiid 14 
AIR 1961 SC 1457 = (1962) 1 SCR 574, 
Daryao v. State of U. P. 6, 8, 9- 


Bhagwat Dayal, for Petitioner; H, R. 
Dhawan, for Respondent No. 1. 


B. C. MISRA, J.:— This order wilt 
dispose of two writ petitions (Civil Writs 
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Nos. 564-D and 565-D of 1963). They have 
been filed by the same parties and arise 
under the same circumstances aggrieved 
by the same order of the learned Chief 
Commissioner (now known as Lieutenant 
Governor), For the sake of convenience, 
the facts are taken from the first men- 
fioned writ petition. This has been filed 
by Narinder Singh who is son of Bhag- 
wan Singh deceased (hereinafter referred 
to as the deceased) and who is the brother 
of respondents Nos. 3 and 4. The main 
contestant in this writ petition is Khaliq- 
ur-Rehman, respondent No. 1 and Said- 
ur-Rehman who is the contesting respon- 
dent in the second mentioned writ peti- 
tion along with other legal representa- 
tives of their deceased father Syed Abdul 
Latif, It appears that one Aziz-ur-Reh- 
man, predecessor of the contesting res- 
_ pondent, was the owner of the land in 
dispute and in 1948 he entered into a 
partnership with Bhagwan Singh -deceas- 
ed and another. Eventually on 6th May, 
1953, Aziz-ur-Rehman, owner, entered 
into an agreement to sell the land in dis- 
pute to Bhagwan Singh deceased. Some 
part of the land measuring about 4300 
square yards was sold to the deceased 
by Aziz-ur-Rehman, owner, but that land 
is not in dispute before us. According to 
the contentions of the petitioner, his pre~- 
decessor, the deceased, entered into the 
possession of the land in pursuance of 
the agreement to sell and was recorded 
in the revenue papers after Kharif 1953 
and on the enforcement of the Delhi 
Land Reforms Act, 1954, Bhagwan Singh 
deceased was declared a Bhumidar and 
~ on 24th June, 1959 he was granted a certi- 
ficate of Bhumidari. t is also mentioned 
in the writ petition that on 24th April, 
1957, Khaliq-ur-Rehman entered into an 
agreement of partnership with the de- 
ceased in respect- of the land in dispute 
in order to exclude it from the operation 
of the Land Reforms Act. It is also con- 
tended that the said agreement was in- 
effectual in law. Two other facts are 
mentioned in the writ petition which are 
not material for the decision of this writ 
petition, They are that on 22nd Novem- 
ber, 1967, Jalil-ur-Rehman ete. legal re- 
presentatives of Aziz-ur-Rehman, entered 
into an agreement with H. R. Mittal in 
respect of some land which led to litiga- 
tion in a Civil Court and ended against 
the said transferee of land. The other fact 
is that Khaliq-ur-Rehman on 31st August, 
1959, filed a suit against the declaration 
of Bhumidari rights to the deceased 
which was still pending. 


2. The material fact, however, is 
that on 18th September, 1959, Khaliq-ur- 
Rehman filed a petition for revision under 
Section 187 of the Delhi Land. Reforms 
Act in the Court of the Chief Commis- 
sioner, Delhi against the order of the 
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Revenue Assistant dated 24th June, 1959, 
in which he claimed one-fourth share of 
the land in dispute as heir of Aziz-ur- 
Rehman. deceased owner, On 25th March, 
1960 the other contesting respondent 
Said-ur-Rehman also filed a similar re- 
vision petition. These revisions were dis- 
posed of by the learned Chief Commis- 
sioner by a common order dated 8th Feb- 
ruary, 1963. By this order he came to 
the conclusion that .the entry on which 
reliance had been placed on behalf of the 
deceased Bhagwan Singh was dubious, if 
not altogether false and it did not show 
the deceased Bhagwan Singh as mon- 
occupancy tenant and he, therefore, set 
aside the order granting Bhumidari certi- 
ficate to Bhagwan Singh. 


3. The petitioner in the writ peti- 
tion has contended that aggrieved by this 
order he filed a petition on 5th April, 196¢ 
under Article 226 of the Constitution in 
the Circuit Bench of the High Court of 
Punjab at Delhi which came up for pre- 
liminary hearing before R. P. Khosla 
and I. D. Dua, JJ. and that it was dis- 
missed in limine. Subsequently the peti- 
tioner filed a petition for review before 
the learned Chief Commissioner on 3rc 
May, 1963 which was dismissed by order 
dated 4th May, 1963, The petitioner ir 
both the writ petitions has challenged 
the legality and validity of the two orders 
of the Chief Commissioner mentioned 
above. 


4, The writ petition has been con- 
tested by the contesting respondents. 
They have raised a preliminary objection 
that the present writ petition is barred 
by the rule of res judicata by the dis- 
missal of the previous writ petition by 
the Circuit Bench of the Punjab High 
Court at Delhi and on merits they have 
contended that the entry in dispute reli- 
ed upon by the petitioner was fictitious 
and did not entitle the petitioner to the 
grant of Bhumidari rights and the orders 
of the Chief Commissioner in both the 
revisions are legal and valid. 


~ 


5. Three questions arise for de- 
termination in the present writ petitior, 
namely (1) whether the present writ peti- 
tion is barred by the rule of res judicata 
by the dismissal of the previous writ 
petition in limine; (2) whether the im- 
pugned order of the Chief Commissioner 
is without jurisdiction or contravenes 
the principles of natural justice or suffers 
from any other legal infirmity and (5) 
whether any manifest injustice has beer 
occasioned which calls for interference in 
exercise of writ jurisdiction of this Court. 
The writ petitions came up for hearing 
before a learmed Single Judge of this 
Court (Dalip Kapur, J.) who has, in view 
of the importance of the question, refer- 
red them to a larger Bench. ` 
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«6. In support of the rule of res 
judicata, reliance has beer placed on 
Daryao v, State of U, P., AIR 1961 SC 
1457, Bansi v. Addl. Director, Consolida- 
tion of Holdings, (1966) 68 Pum LR 652 = 
(AIR 1967 Punj 28) (FB) and R. S. Sial v. 
State of Uttar Pradesh, AIR 1971 All 378. 
‘The law on the subject was, however, 
settled by the Supreme Court in Daryao 
oingh’s case (supra) delivered on 2%th 
March, 1961, Gajendragadkar, J. (as he 
then was) speaking for the Court observ- 
ps in paragraph 19 of the report as fol- 
ows: 


“We must mow proceed to state our 
eonclusion on the preliminary objection 
raised by the respondents. We hold that 
if a writ petition filed by a party under 
Article 226 is considered on the merits as 
a contested matter and is dismissed the 
‘decision thus pronounced would continue 
to bind the parties unless it is otherwise 
modified or reversed by apreal or other 
appropriate proceedings permissible under 
the Constitution, It would mot be open to 
a party to ignore the said judgment and 
move this ‘Court under Article 32 by an 
original petition made on the same facts 
and for obtaining the seme or similar 
orders or writs. If the petition filed in 
the High Court under Article 226 is dis- 
missed not on merits but bezause of the 
laches of the party applying for the writ 
or because it is held that the party had 
an alternative remedy available to it, 
then the dismissal of the writ petition 
would mot constitute a bar to a subse- 
quent petition under Article 32 except in 
eases where and if the facts thus found 
‘by the High Court may themselves be 
relevant even under Article 32. If a writ 
petition is dismissed in limine and an 
order is pronounced in that behalf, whe- 
ther or not the dismissal would consti- 
tute a bar would depend upon the nature 
‘of the order. If the order is on the merits 
it would be a bar; if the order shows that 
the dismissal was for the reason that the 
petitioner was guilty of leches or that he 
had an alternative remedy it would not 
‘be a bar. except in cases which we have 
already indicated. If the petition is dis- 
missed in limine without passing a speak- 
ing order, then such dismissal cennot be 
treated as creating a bar of res judicata. 
Tt is true that, prima facie, dismissal in 
imine even without passing a speaking 
order in that behalf may strongly sug- 
gest that the Court took the view taat 
there was no substance in the petition at 
all; but in the absence of a speaking order 
it would not be easy to decide what fac- 
tors weighed in the mind of the Court 
and that makes it difficult and unsafe to 
‘hold that such a summary dismissal is a 
‘dismissal on merits and as zuch consti- 
tutes a bar of res judicata against a simi- 
far petition filed under Articia 32. If the 
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petition is dismissed as withdrawn it 
cannot be a bar to a subsequent petition 
under Article 32, because in such a case 
there has been no decision on the merits 
by the Court.” 


The ratio of the decision, therefore, is 
that if a writ petition is dismissed on 
merits, it would operate as res judicata, 
but if it is not dismissed on merits, but 
on other grounds like laches or availabi- 
lity of alternative remedy, it would not 
operate as res judicata, The court speci- 
fically pointed out that if a petition was 
dismissed in limine without passing a 
speaking order, then such a dismissal 
could not be treated as a bar of res judi- 
cata and in the absence of a speaking 
order, if would mot be easy to 
decide what factors weighed in the mind 
of the Court. It may here be stated at 
this stage that in subsequent decisions re- 
ported as Gulabchand v. State of Gujarat, 
AIR 1965 SC 1153 and Union of India v. 
Nanak Singh, AIR 1968 SC 1370, the Sup- 
reme Court extended the rule of express 
as well as constructive res judicata by 
the orders passed in the writ petitions to 
civil suits, 


T: The High Court of Punjab in 
Kirpal Singh v. Union of India, 1965 Pun 
LR 862, after considering Daryao’s case 
held that a single word ‘dismissed’ pass- 
ed in limine by a Division Bench in a 
writ petition, precluded the petitioner 
from presenting another petition on the 
same relief on similar grounds before 
another Bench of concurrent jurisdiction 
and that it was mot necessary to pass a 
speaking order im order to attract the bar 
of res judicata. This,decision was approv- 
ed by a Full Bench decision of the same 
High Court in Bansi’s case, 68 Pun LR 
652 = (AIR 1967 Puni 28) (FB) (supra). 
The High Court of Allahabad in R. S. 
Sial’s case, AIR 1971 All 378 (supra) held 
that a petition must be treated as dismiss- 
ed on merits in the absence of anything 
to indicate that it is dismissed on some 
preliminary ground when order is a non- 
speaking crder expressed in a single word 
viz., ‘dismissed’ and it would operate as 
res judicata for a subsequent petition on 
some facts.’ 


8, There is, therefore, a strong 
authority in support of the proposition 
that the mere word ‘dismissed’ in limine 
is sufficient to constitute the bar of res 
judicata. We agree with the proposition 
of law thet ordinarily the word ‘dismiss- 
ed’, in the absence of any other circum- 
stance to the contrary, would indicate 
that the Court considered all the conten- 
tions of the party and not finding any 
merit in them dismissed the petition on 
merits. To this extent, the said decisions 
are in full accord with Daryao’s case. 
AIR 1961 SC 1457. However, in our 
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opinion, there may be circumstances on the. 


irecord which may show that even when 
ithe word ‘dismissed’ was recorded, the 
Iwrit petition was not dismissed by the 
{Court on merits but on other grounds like 
laches or availability of other remedy 
for was dismissed as withdrawn. If these 
facts and circumstances are established 
‘fully to the satisfaction of the Court, the 
idictum of the Supreme Court would be 





oa it creates the bar of res judicata. 
4In Nanak Singh’s case, AIR 1968 SC 1370 
‘(supra), the Supreme Court in paragraph 
46 expressly ruled that in order that the 
worevious adjudication between the par- 
ties may operate as res judicata, the ques- 
‘ition must have been heard and decided 
Ror that the parties must have an oppor- 
\tunity of raising their contentions there- 
on. 


9. Mr. Bhagwat Dayal, learned 
counsel for the petitioner, has sought to 
bring his case within the exceptions to 
the rule of res judicata and he contends 
that the dismissal of the previous petition 
was not on merits, In support of the sub- 
mission he states that firstly the view 
prevalent in the Circuit Bench of the 







Punjab High Court previous to the deci- - 


Sion of the Supreme Court in Daryao’s 
case, AIR 1961 SC 1457 was that orders 
passed on petitions in exercise of writ 
jurisdiction did not operate as res judi- 
fata either in suits or in writ petitions 
jn the Supreme Court or on any other 
remedy available to the petitioner and 
that petitions dismissed in limine still 
tess created any bar. Secondly, he sub- 
mits that he was present at the hearing 
and the learned Judges observed that the 
petitioner must first approach the Chief 
Commissioner by a review petition before 
he requested the Court for interference 
and thirdly the petitioner actually moved 
a review petition before the Chief Com- 
‘missioner in pursuance of the observa- 
tions of the Court. We are, however, re- 
‘lieved from the examination of the cor- 
‘rectness or the legal effect of the afore- 
said circumstances urged by Mr, Bhag- 
-wat Dayal. In our opinion, the plea of 
- res judicata has not been properly taken 
by the respondent. Neither party has fil- 
ed a copy of the previous writ petition, 
mor of the order of the Court, nor have 
they stated under what circumstances the 
writ petition was dismissed and whether 
its dismissal in limine was on merits or 
otherwise. The Supreme Court in Gurbux 
Singh v. Bhooralal, AIR 1964 SC 1810, 
dealing with the case of Order 2, Rule 2, 
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observed in paragraph 7, “In the case of 
res judicata, the plea cannot be establish- 
ed in the absence on the record of the 
judgment and decree which is pleaded as 
estoppel.” Since in the present case, the 
order of the Court was not a speaking 
order, even a copy of the petition must 
have been filed, but in the absence of the 
pleadings and judgment in the previous 
proceedings, it is not possible to entertain 
the plea and to accede to the request of 
the parties to the writ petition to con- 
yecture as to what facts and grounds had 
been stated in the previous petition and 
what was the order.of the Court. The 
admission in the present writ petitions 
do not help the respondents, since it only 
contains the averment that on 5th April, 
1963 the writ petition had been filed 
against the order of the Chief Commis- 
sioner and since the several grounds rais- 
ed in the writ petition had mot been ad- 
judicated upon by the Chief Commis- 
sioner, the High Court refused to enter- 
tain the petition under Article 226 of the 
Constitution without the petitioner first 
approaching the Chief Commissioner by 
means of a review petition and so the writ 
petition had been dismissed in limine. 
This does not show what were the facts 
and the grounds stated in the petition aad 
what exactly was the order passed, {t 
does not enable the respondents. to raise 
the plea of res judicata and in the ab- 
sence of a copy of the pleadings and 
order, the averments contained in the 
writ petition do not show that the previ- 
ous writ petition had been dismissed on 
merits. If anything it shows that the 
High Court refused to entertain the peti- 
tion on the ground of availability of alter- 
mative remedy. If this fact were true, it 
could again not constitute the bar of res 
judicata, In this view of the matter, we 
hold that the plea of res judicata has not 
been properly raised by the respondents 
and there is no material placed before us 
to hold that the present petition is barred 
by the said rule. As a result, we have 
allowed the counsel for the petitioner to’ 
argue the writ petition on merits. 


10. This takes us to the conside- 
ration of the second contention raised in 
this writ petition. A copy of the revision 
petition has been filed as Exhibit 5. It 
purports to have been filed under Section 
187 of the Land Reforms Act and para- 
graph 31 of Part B of Appendix VI of the 
Delhi Land Reforms Rules and is direct- 
ed against the order of the Revenue As- 
sistant dated 24th Jume, 1959 declaring 
the Bhumidari rights. Section 187 of the 
Delhi Land Reforms Act reads as fol- 
lows:— 


“187. The Chief Commissioner may 
call for the record of any suit or proceed- 
ing referred to in Schedule I decided by 
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any subordinate Court in which no ap- 
peal lies, or where an appeal Hes but has 
mot been preferred, and if such subordi- 
nate Court appears— 


(a) to have exercised a 
mot vested in it in law, or 


(b) to have failed to exercise a juris- 
diction so vested, or 

(c) to have acted in the exercise of 
jurisdiction illegally or with material 
irregularity, 

the Chief Commission2r may pass 
such order in the case as he thinks fit.” 

ti. The criticism of Mr. Bhagwat 
Dayal is that this power of the Chief 
Commissioner to revise the order was 
conditioned by three circumstances, (1) 
that it should be the record of a suit or 
proceeding referred to in Schedule I, (2) 
no appeal should lie and 13) there must 
be an error of jurisdiction. Schedule I of 
the Act has its basis under Section 185 
of the Act. Serial No. 4 of this Schedule 
provides for applications for declaration 
of Bhumidari rights under Sections 10; 
ll: 12: 13: 73; 74; 79 and 85 of the Act 
and such applications have to be filed in 
the Court of the Revenue Assistant and 
a first appeal lies to the Deputy Commis- 
sioner and a second appeal to the Chief 
Cemmissioner and there is no limitation 
prescribed for institution cf these appli- 
cations. It is, therefore, obvious that if 
either the respondents or for that matter 
the petitioner before us wanted a decla- 
ration or felt aggrieved by the declara- 
tion of Bhumidari rights, had a remedy 
to proceed in the revenue Court as pres- 
eribed. This has not been availed of. Sec- 
tion 187 of the Act would therefore, not 
be available to revive thes2 proceedings. 
This, however, does not conclude ithe 
matter. 


12. Section 13 (f) of the Act under 
which the respondents claim Bhumidari 
rights occurs in Chapter IZI of the Act 
and Section 105 empowers the Chief 
Commissioner to make rules for the pur- 
pose of carrying into effect the provisions 
of this Chapter. The Delhi Land Reforms 
Rules, 1954 which came into force on 
llth November, 1954, have been framed 
in exercise of powers under Section 105 
and other provisions of the Act. Detailed 
@irections are given for distribution of 
L. R. Form 5 for declaration of Bhumi- 
dars on the basis of the rel2vant entries. 
Under sub-rules (1) and (2) of Rule 53, 
directions have been given to the reve- 
nue Court in proceedings under Chapter 
HI of the Act to follow the procedure 
laid down in Appendix VI and appeals 
and revisions and reviews have also been 
directed to be governed by the provi- 
sions of Appendix VI, Part B of Appen- 
dix VI deals with appeal, reference and 
revision and paragraph 31, which is ma- 


jurisdiction 
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terial zo the present petition, reads as 
follows:— 


“Power of Chie? Commissioner to 
call for files of subordinate officers and: 
to revise orders. Tne Chief Commis- 
sioner may call for the record of— 

(a) any mon-judicial proceeding not 
connected with settlement, held by any 
officer subordinate to him, and may pass 
thereon such orders as he thinks fit, or 


(b) any case of a judicial nature or 
connected with settlement, in which no 
appeal lies to the Chief Commissioner, if 
the officer by whom the case was decided 
appears to have exercised jurisdiction not 
vested in him by law, or to have failed to 
exercise a jurisdiction so vested, or to 
have acted in the exercise of his jurisdic- 
tion illegally or with substantial irregu- 
larity and may pass such orders in the 
case as he thinks fit.” 


At this stage paragraph 32 may also be 
quoted for ready refererace:— 


"32. Power of Chief Commissioner to 
review and alter his orders and decrees.— 
(1) The Chief Commissioner may review, 
and mav rescind, alter or confirm any 
order made by himself in the course of 
business connected with settlemeat or 
otherwise. 


(2) No decree or order passed judi- 
cially by him shall be so reviewed except 
on the application of a party to the case 
made within a period of 90 days from the 
passing of the decree or order, or made 
after such period if the applicant satis- 
fies the Chief Commissioner that he had 
sufficient cause for not making the appli- 
cation within such period.” 


13. It would be apparent that 
under clause (a) of paragraph 31, the 
Chief Commissioner has been empowered 
to call for the record of any non-judicial 
proceeding not connected with settlement 
aad to pass thereon such orders as he 
thinks fit. It is common ground between 
the parties that the proceedings of distri- 
bution cf L, R. Form 5 and declaring 
Bhumidars on the basis of relevant en- 
tries are non-judicial proceedings which 
are not connected with settlement. It was 
not seriously contended before us that 
these proceedings were connected with 
settlement and rightly so. Settlement is 
defined by clause (9) of Section 3 of the 
Delhi Land Revenue Act, 1954, which is 
an Act companion to tne present Act, as 
settlement of the land revenue and Rule 
415 framed under Section 84 (2) of the 
Delhi Land Revenue Act has specified the 
judicial and mon-judicial proceedings. 
This rule is to the effect that proceedings, 
orders, appeals, revisions and reference in 
the following cases shall be deemed judi- 
cial for purposes of the Act, namely, (a) 
mutation in cases of succession or trans- 
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fer under Sections 23 and 27, (b) settle- 
ment of boundary disputes under Sections 
28 and 36 and (c) other disputed cases 
relating to entries in the record of righis 
and annual registers under Sections 26, 
27, 29 and 39. Sub-rule (2) lays down that 
all cases, proceedings and other matters 
under the Act not covered by the preced- 
ing sub-rule shall be deemed non-judi- 
cial There is mo doubt in our mind that 
the proceedings were non-judicial’ not 
connected with settlement and so the 
Chief Commissioner had jurisdiction to 
revise them under clause (a) of paragraph 
31 of Appendix VI which had been in- 
voked by the petitioner in the petition of 
revision, This power of revision is not 
limited by any of the conditions that are 
prescribed for exercise of revisional ju- 
risdiction umder Section 187 of the Act. 
Should these proceedings be assumed to 
be of judicial nature, but not originating 
by a revenue suit or application, the 
power of revision would still be available 
under clause (b) of paragraph 31 of the 


Act. The scheme of the Act seems to us 


to be simple and clear. The provisions of 
the Act contained in Sections 5, 11 and 
13 have specified the persons who are to 
be declared Bhumidars and that has to 
be done on the basis of revenue entries 
for a particular year which are to be pre- 
sumed to be correct. In accordance ‘with 
the said entries. R. 7 directs indication of 
the persons and gives to them the forms, 
particularly L. R. Form 5 to be filled and 
when they have filled it, the Bhumidar 
or his authorised agent is identified by 
the Patwari, under counter-signatures of 
Naib-Tehsildar and the Revenue Assis- 
tant. As soon as this has been done, the 
Revenue Assistant orders filing of the 
foil of the form which is a declaration of 
the Bhumidar under the Act. This process 
seems to be a mon-judicial proceeding. If 
any party feels aggrieved by a declara- 
tion or non-declaration of a Bhumidar or 
contests the correctness of the revenue 
eniries, he has to initiate iudicial pro- 
ceedings in a revenue Court in accordance 
with Schedule I and other provisions of 
law. Under clause (2) of paragraph 23, 
the provision is that no appeal shall be 
allowed from a non-judicial order not 
connected with settlement and they are 
subject to a revision under clause (a) of 
paragraph 31 of Appendix VI. There is a 
good reason in support of these provi- 
sions as the Legislature did not intend the 
declaration of Bhumidari rights to wait 
for prolonged proceedings for determina- 
tion of legal rights in any judicial pro- 
ceedings. The process of declaration has. 
therefore, been made expeditious and 
non-judicial but ultimately subject to 
{judicial review. In view of these observa- 


tions, we find that the order passed by 
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the Chief Commissioner did not suffer 
from any lack of jurisdiction on his part. 


14. We shall now examine whe- 
ther there is any force in the contention 
of the counsel for the petitioner that: the 
impugned order of the Chief Commis- 
sioner is repugnant to rules of natural 
justice or suffers from any error appa- 
rent on the face of the record. The basis 
for infringement of the rule of natural 
justice is contained in paragraph 12 of 
the writ petition where it is submitted 
that the revision had been adjourned on 
more than 18 occasions by the Chief 
Commissioner when the counsel Mr. 
Kishan Chand was present to argue the 
case. It was, however, finally fixed for 
8th February, 1963 and that date was 
declared a holiday by the High Court of 
Punjab on account of birth day of Guru 
Ravi Das and so the petitioner’s counsel, 
Shri Kishen Chand believing that the 
Central Government had also declared 
it a holiday went away to his village and 
was not available in Delhi on the date 
fixed. The petitioner, however, later 
found out that the offices of the Courts 
of revenue were open on that day’ and 
so he went to the office of the Chief 
Commissioner and made a request for 
adjournment on account of absence of his 
counsel. The learned Chief Commissioner 
refused to grant adjournment, but wait- 
ed only till the end of the cause list for 
the counsel to appear and in default of 
his appearance, called upon the party to 
argue the matter. The party did not 
address arguments and the Chief Com- 
missioner ultimately decided the revision 
petition, allowing’ it. It is unfortunate 
that the revision petition which had been 
pending since September, 1959 and had 
been adjourned many a time, could not 
once again be adjourned on 8th Febru- 
ary, 1963 to give the petitioner before us 
a last peremptory opportunity on pay- 
ment of costs or otherwise to obtain the 
assistance of a counsel to argue the mat- 
ter and assist the Chief Commissioner, 
particularly when he was inclined to 
allow the revision amd decide it against 
the petitioner before us, Be that as it 
may, no party is entitled to an adjourn- 
ment on the ground of absence or conve- 
nience of the counsel; when 8th Febru- 
ary, 1963 had been fixed as the date for 
hearing to the knowledge of the party 
and the counsel, it was the duty of the 
party as well as his counsel to be pre- 
sent at the hearing or have other arrange- 
ments made for their representation and 
addressing arguments, but the Court was 
not bound to adjourn the hearing. The 
discretion whether or mot to grant ad- 
journment on that occasion rested with 
the learned Chief Commissioner and we 
are unable to sit in judgment over him 
and interfere with the exercise of the 
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discretion in accordance with law in the 
way considered by him fit and proper. 
The petitioner did have an- opportunity 
to address arguments and he was unable 
to avail of the same for no fault of any- 
body else. The Supreme Court in Vishwa- 
nathan v, Abdul Majid, AIR 1963 SC 1 
ebserved that no party hed a right to in- 
sist upon an adjournment of the case on 
account of the convenienc2 of his counsel 
which must subserve the larger interests 
of the administration of justice and that 
the conduct of a case was.a matter ordi- 
narily for the Court hearing it and the 
refusal to adjourn the case did mot 
amount to violation of tne principles of 
natural justice. We are, tnerefore, unable 
to hold that the impugned order suffers 
from any violation of rule of natural 
justice and we do not fird amy cogent 
ground for interference. 

15. The last convention of the 
learned counsel is that the order is erro- 
neous in law. The relevant entry is to 
the following effect:— 

“The entry in the crucial year 1954 
reads as follows:— 

‘Bhagwan Singh son cf Kirpal Singh, 
Ghair Mauroosi Bila Lagan Bawaja Ta- 
sawwur Bayya.’ 


The Revenue Assistant considered that 
the meaning of this entry was that Bhag- 
wan Singh was recorded as non-occu- 
pancy tenant of the land. and that, there- 
fore, he was entitled to ke declared as 
a Bhumidar.” 


The learned Chief Commissioner held 
that what the entry really meant was 
that Bhagwan Singh claimed to be a non- 
occupancy tenant paying => rent by pur- 
chase of the property and he observed 
that Bhumidari certificate could not be 
granted on its basis and if Bhagwan 
Singh claimed to step into the shoes of 
the proprietor by purchase of the pro- 
perty, he could not be regarded as non- 
eccupancy tenant at the same time and 
the entry was obviously dubious, if not 
false and so did not entitle Bhagwan 
Singh to be declared a Bhumidar. In our 
opinion, the interpretation of the learned 
Chief Commissioner on tha entry seems 
to be perfectly correct anc sound. Bhag- 
wan Singh never was, nor kad ever claim- 
ed to be a non-occupancy tenant. Even 
in the present writ petition he has claim- 
ed his rights under an agreement to sell 
which will not confer any rights on the 
parties in the property and in any view 
of the matter, will mot make him a ten- 
ant. Section 13 (f) under which the certi- 
ficate has been granted to the petitioner 
entitles only non-occupancy tenants and 
it is difficult to find the status of a non- 
‘occupancy tenant conferred on the peti- 
tioner by the said entry. The order of the 
Chief Commissioner is, therefore, not 
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erroneous and really advances justice, 
particularly when it is realised that the 
respondents were Muslims. We hold that 
the contentions of the learned counsel 
for the petitioner have no force and they 
are rejected. We find that in this case: 
substantial justice has been done and 
there is even otherwise no ground to- 
interfere in exercise of our discretion in 
writ jurisdiction of the Court. 


16. As a result the writ petitions. 
are dismissed but under the circumstan- 
ces, the parties will bear their respec— 
tive costs. 

Petitions dismissed. 


w— 
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Tulison Traders, Delhi and another. 
Petitioners v. Gurdit Singh and _ others, 
Respondents. 


Civil Revn. No. 27 of 1966, D/- 14-9- 
1973, against order of D. R. Khanna. 
Addl. Sr. Sub-J., Delhi, D/- 9-8-1966. 


Index Note:— (A) Civil P, C. (1908), 
S. 11 — Res judicata — Expression “for— 
mer suit” — Meaning of, 


Brief Note:— (A) To raise the bar 
of res judicata the expression ‘former 
suit” in S. 11 denotes the suit which has 
been decided prior to the suit in question. 
whether or not it was instituted prior 
thereto. The question of res judicata: 
would not arise in the case of two suits 
decided simultaneously by a commom 
judgment as decision given simultaneous- 
ly canmmot be said to be the decision im 
the former suit qua the other suit. Fur- 
ther, the provisions oi Section 11, C.P.C.. 
without doubt show that it is a decision 
which creates the bar of res judicata and 
not a decree as the words used in the- 
said section are “heard and finally decid-- 
ed”. Case law discussed. (Paras 20, 22).- 


It is mot possible to hold that in cases: 
where the two suits or two appeals are 


consolidated and heard together, thus 
combining the controversy in the two 
suits or the two appeals into a single 


controversy and making the proceedings a 
single proceeding and disposing them of 
by a single judgment, that common judg-- 
ment shall assume the role of judgment 
in the former suit in one of the suits sœ 
consolidated so as to make the other suit: 
so far as the trial Court was concerned,. 
a subsequent suit in the proceedings. 
When two suits are decided by a single 
judgment the expression ‘former suit’” 
and “subsequent suit” as contemplated’ 
by Section 11, C.P.C. have no significance. 
The question of res judicata so far as the 
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1974 
trial Court is concerned where two suits 
are consolidated and tried simultaneously 
as a single controversy and as a single 
procezding cannot arise. (Para 22) 
Cases Referred: Chronological Paras 


(1971: F. A. O. No. 100 of 1970, D/- 15-7- 
1971 (Deihi), Sada Nand v. Mohan 
Devi 24 

ATR 1969 All 504 = ILR (1968) 2 All €28. 
Jai Narain Har Narain v. S. Bulaq} 


as 22 
(19691 F. A. No. 1-D of 1959, D/- 25-4- 
1969 (Delhi), Oriental Bank of Cem- 
merce v. Sohan Singh 23 


AIR 1966 SC 1332 = (1966) 3 SCR ago, 
Sheodan Singh v. Daryao Kunvar 14, 
17, 18, 20, 21 
AIR 1962 SC 338 = (1962) 3 SCR 759 
Badri Narayan Singh v. Kamdeo Pra- 
_ sad Singh 11 
AIR 1956 Orissa 68 = 22 Cut LT 298, 
Sumi Debi v. Pranakrushna Panda 1I 
AIR 1953 SC 419 = 1950 SCR 754, Nar- 
hari v. Shanker 11, 12, 17-18,- 23 
AIR 1947 Nag 248 = 1948 Nag LJ 155, 
Manohar Vinayak v. Laxman gee 
rao 
AIR 1947 Oudh 74 = 1946 O. W. N. 287, 
Ahmad Ali Khan v. Hinga Lal 14, 22 
AIR 1927 Lah 289 = ILR 8 Lah 384 (FB), 
Mt. Lachhmi v. Mt. Bhulli 11, 12, 18, 
17. 18; 22. 23 
(1906) ILR 29 Mad 333 = 16 Mad LJ 68, 
Panchanda Velan v. Vaithinatha Sas- 
trial 17 
T. N. Sethi with D. P. Gupta, for Pe- 
titioner; B. N. Nayar (for Nos. 1 and 2): 
J. K. Seth (for No. 5) and I. D. Garg (for 
No. 6), for Respondents. 


ORDER :— This civil revision is di- 
rected against the judgment dated the 
9th August, 1966, passed by Shri D. R. 
Khazana, Additional Senior Sub-Judge, 
Delhi, with enhanced appellate powers 
whereby he accepted the appeal of res- 
pondent Gurdit Singh carrying on busi- 
ness in the name and style of Luxmi 
Trading Agency against the order and 
judgment dated the 12th January, 1965, 
passed by Shri K. C. Dewan, Sub~-Judge 
2nd Class, Delhi, whereby the learned 
Sub-Judge dismissed the suit of the res- 
pondent Gurdit Singh against the present 
petitioners and respondents Nos. 3 and 4, 
claiming ejectment of the petitioners in 
respect of a part of the premises in the 
back portion of the building bearing 
Municipal No. 764 towards Queens Road, 
New Delhi, which ejectment was sought 
on the ground of non-payment of rent. 
In the result Shri D. R. Khanna, decreed 
the suit against the present petitiorers 
and respondents 3 and 4 in the present 
revision petition. 


2, Relevant facts necessary for 
the disposal of this petition are that 
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building ` bearing Municipal 


Delhi 198 
No. 764, 


- Queens Road, New Delhi, belonged to 


one Haji Mohd. Yasin. A part of the 
building was let out by the owner to 
M/s. Overseas Trading Corporation (here- 
in to be called ‘the Corporation’) whe 
rented out the back portion of the pre- 
mises comprised in their tenancy to res- 
pondent Gurdit Singh and Luxmi Trad 
ing Agency, of which Gurdit Singh was. 
the proprietor. Gurdit Singh, subsequent- 
ly sub-let a part of the said premises to: 
Luxmi Soda Water Factory, respondent. 
No, 3, with the consent and knowledge: 
of the Corporation, on a monthly rent. 
of Rs. 39. Luxmi Soda Water Factory 
Was run by one Onkar Singh who took. 
with him in partnership Joginder Singh 
son of Gurdit Singh on the basis of part- 
nership deed, Exhibit P/1. This partner- 
ship was continued for a short period ot 
2 to 6 months and was dissolved by dis-- 
Solution deed, Exhibit P/2. After dissolu-- 
tion Onkar Singh continued to be the 
cole owner of the Luxmi Soda Water 
Factory, Onkar Singh eventually sold the 
said business, its assets and the good-will 
to petitioner Tarlok Nath and Kundan 
Lal Tuli, respondent No. 4, who were ac~ 
cepted as tenants by Gurdit Singh. Tar- 
lok Nath and Kundan Lal subsequently 
carried on the business under the name 
cc ada of Tulison Traders,, petitioner 
o. i. ý 


3. Gurdit Singh filed suit (suit No. 
565 of 1958) seeking ejectment of the 
petitioners and respondents 3 and 4 from 
the premises which were sub-let to them: 
by Gurdit Singh on the ground that the 
tenants were in arrears of rent which 
rent had not been paid from the tist 
September, 1955 to 3lst July. 1958. 


4, The defendants in the above~ 
said suit resisted the same on a host of 
grounds, It was contended by them that 
Kundan Lal had retired from the busi~ 
ness; that Luxmi Soda Water Factory 
stopped business and was not in occupa-~ 
tion of the premises and that they were 
not necessary parties to the suit. It was 
further alleged that on the migration of 
the owmer of the property to Pakistan, 
the property became evacuee property 
which was purchased by Sarvshri Faqir 
Chand, Banwari Lal and others; that they 
were required to be impleaded as parties 
to the suit, being owners of the property. 
On merits it was contended that Gurdit 
Singh and Luxmi Trading Company did 
not sub-let the portion in question to the 
petitioners. No question of any default, 
therefore, arose as the petitioners were 
not tenants under them. It was claimed 
that the petitioners had paid upto date 
rent to the owner-landlord, viz., Faqir 
Chand and others who had purchased the 
property. By way of additional pleas it 


192 Delhi [Prs. 4-9] 


was alleged that the petitioners were 


tenants in the portion in their possession | 


under the Corporation who were tenants 
under the Custodian. On Faqir Chand and 
‘others becoming landlords the Corpora- 
tion surrendered the tenancy of the pre- 
mises in the occupation of the petitioners 
whereupon the petitioners attorned to 
the mew landlords and hac been paying 
rent directly to them. It was further 
alleged that a dispute having arisen be- 
tween the parties, i.e., Faqir Chand and 
others, owners of the proparty and the 
Corporation, a suit was filed by the own- 
ers, Faqir Chand and others against the 
Corporation and that the Corporation 
gmanoeuvred and engineered the filing of 
this suit by Gurdit Singh. The suit was 
decreed by Shri R. L, Lamba, Sub-Judge 
ist Class, Delhi, by his judgment dated 
10th May, 1961. 


5. On appeal being filed by Tulsi- 
son Traders, the decree passed against 
them was set aside on the ground that 
the suit was bad for non-joinder of ne- 
eessary parties, viz., the Ccrporation and 
the new purchasers. Tke case was re- 
manded for re-decision. Azter remand, 
the Corporation was impleaded as defen- 
dant No. 5 while the new purchasers 
were impleaded as defendants 6 to 20 in 
the suit. The suit after remamd was re- 
gistered as suit No, 168 of 1962. On the 
averments of the parties, the Court 
framed the following issues:— 

(1) Whether relationship of landlord 
and tenant exists between the plaintiffs 
and defendants 1 to 4? 

(2) Whether defendants 1 to 4 have 
attorned to defendants 6 to 20? If so, on 
what terms and to what effect? 

(3) Are defendants 6 tc 20 owners of 
the property? 

(4) Whether the notice served on de- 
fendants 1 to 4 is valid? 

(5) Whether defendants 1 to 4 were 
tenants under defendant No. 5? 

(6) Relief. 


6. Issues 1, 2 and 4 were decided 
against the plaintiffs, ie. respondents 1 
and 2 in the present revisicn petition. On 
issue No. 3 it was held tnat defendants 
6 to 20 were the owners of the property. 
In view of findings on issues 1, 2 and 4. 
issue No. 5 was left undecided. In the 
result, the suit was dismissed, by Shri 
K. C. Dewan, Sub-Judge 2nd Class. Delhi. 


T: The plaintiffs feeling aggrieved 
by the said order filed an appeal which 
was heard by Shri D. R. Khanna, Addi- 
tional Senior Sub-Judge with enhanced 
appellate powers who by nis judgment 
and decree dated the 9th August, 1966, 
accepted the same and decreed the suit. 
Tt is under these circumstances that the 
petitioners have come up before this 
Court in this revision petition. 
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8. To complete the factual side of 
the case it may be noted that owners of 
the prorerty, viz., Faqir Chand and others 
who were defendants 6 to 20 in suit No. 
168 of 1962, filed suit No. 677 of 1961 
against defendants 1 to 5 and the plain- 
tiffs in suit No, 168 of 1962, on the alle- 
gation that the Corporation was the ten- 
ant of the evacuee owner at the rate of 
Rs, 150 per month and continued to be 
the tenant on the same terms under the 
Custodian. The Corporation sub-let a por- 
tion of the premises to defendants 1 to 4, 
in suit No. 168 of 1962 which included 
the present petitioners as well. After the 
purchase by them, it was claimed, they 
wanted to evict the sub-tenants for illegal 
and unauthorised sub-letting. A notice of 
eviction was also served. With a view to 
avoid danger of eviction the petitioners 
in the resent petition entered into a 
settlement with them whereby the peti- 
tloners were accepted as direct tenants 
under the owners at Rs. 39 per month 
While the Corporation agreed to remain 
as tenart of the earlier portion at Rs. 110 
per month. The owners also claimed that 
the relations between them and the Cor- 
poration became bad and a suit was filed 
by them against the Corporation for in- 
junction against the Corporation restrain- 
ing it from converting the shop in their 
occupation into a worxshop. The owners 
also contended that the Corporation as 
counter-blast got suit No. 168 of 1962 in- 
stituted against the petitioners. The own- 
ers, therefore, in suit No. 677 of 1961 
sought a declaration that the petitioners 
in this petition were their tenants and 
further sought an injunction that respon- 
dents 1 and 2 in this petition had no right 
to seek their eviction in execution of the 
ejectment decree passed by the Court of 
Shri R. L. Lamba, Sub-Judge 1st Class. 
It may also be stated here that suit No. 
677 of 1961 was filed efter passing of the 
decree by Shri R. L, Lamba but before 
the suit was remanded for re-trial. The 
said suit was consolidated by Shri K. C. 
Dewan, Sub-Judge 2nd Class, with suit 
No, 168 of 1962 by his order dated the 
Sth April, 1964. The evidence was record- 
ed in suit No. 168 of 2962. 


9, Shri K. C. Dewan, Sub-Judge 
2nd Class. by his judgment dated 12th 
January. 1965, dismissed the suit of res- 
pondents 1 and 2 in the present petition 
who feeling aggrieved by the judgment of 
Shri Dewan, filed two appeals being ap- 
peals Nos. 107 and 108 of 1965 which were 
heard and disposed of by Shri D. R. 
Khanna, Additional Senior Sub-Judge, 
Delhi. He by a common judgment dated 
the 9th August, 1966, dismissed the suit 
of Faqir Chand and others, owners of the 
voroperty and decreed the suit of Gurdit 
Singh and Laxmi Trading Company, res- 
pondents 1 and 2 in this petition. 
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10. It would be relevant here to 
note that the petitioners had filed this 
revision petition against the judgment of 
the Addl. Senior Sub-Judge in Appeal No. 
107 of 1965 while no revision had been 
filed against the judgment dated 9th Au- 
gust, 1966. in Appeal No. 108 of 1965, 
whereby the suit of the auction purcha- 
sers was dismissed. 


11. Shri B. WN. Nayar, learned 
counsel appearing for Gurdit Singh and 
Laxmi Trading Agency, respondents rais- 
ed a preliminary objection to the main- 
tainability of the revision petition. It was 
contended that the suit of the auction- 
purchasers, viz., Faqir Chand amd others 
(Suit No, 677 of 1961) having been dis- 
missed by the first appellate Court in ap- 
peal by judgment dated 9th August, 1966, 
and since no revision had been filed 
against the said judgment the said find- 
ing has become res judicata between the 
parties. It was, therefore, urged that the 
present revision was not maintainable 
otherwise an anamolous and embarrass- 
ing situation of having two inconsistent 
and contradictory decrees on the record 
of the Court might be created. Support 
for this contention was sought from Sumi 
Debi v. Pranakrushna Panda, ATR 1956 
Orissa 68, wherein it was observed that 
where two suits were tried together and 
were disposed of by the same judgment, 
but two decrees were drawn up and there 
was an appeal in only one suit, the ap- 
peal was barred when no appeal is pre- 
ferred against the other decree. The 
Orissa High Court noted the Full Bench 
decision of the Lahore High Court in Mt. 
Lachhmi v. Mt. Bhulli, AIR 1927 Lah 289 
(FB), wherein it was held that estoppel 
was not created by a decree but it could 
only be created by judgment, but dis- 
agreed with this view. It may bear men- 
tion here that judgment in Narhari v. 
Shankar, AIR 1953 SC 419 which judg- 
ment expressly approved of the view 
taken in Mt. Lachhmi’s case (supra) was 
also noted by the Orissa High Court in 
Sumi Devi’s case (supra) but distinguish- 
ed Narhari’s case (supra) on the ground 
that it was not the decision of the Sup- 
reme Court of India but a decision of the 
Supreme Court of Hyderabad, The Orissa 
High Court, however, observed that had 
Narhari’s ease been the decision of the 
Supreme Court of India, the matter 
would have been taken as finally settled. 
If that be so, no help can be drawn from 
Sumi Devi’s case as the Supreme Court 
in Badri Narayan Singh v. Kamdeo Pra- 
sad Singh. AIR 1962 SC 338, referred to 
the decision of Narhari’s case as the de- 
cision of the Supreme Court of India. 


12. It would be appropriate here 
to note the decision of the Supreme Court 
in Narhari’s case, AIR 1953 SC 419 
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(supra). In that case the plaintiff claimed 
the suit land as belonging to them exclu- 


sively according to a family custom as: 
members of the senior line as against the 
defendants who were of junior line. 
There were two sets of defendants, De- 
fendants 1 to 4 belonged to one branch of 
the family and defendants 5 to 8 belong- 
ed:to the other branch. The defendants 
denied the-custom of the exclusive pos- 
session by the senior branch. Each set of 
the defendants claimed that they were in 
possession of 1/3rd of the land and main- 
tained that they were entitled to it as 
their share of the family property. The 
suit of the plaintiffs was decreed. The 
two sets of defendants filed two separate 
appeals, each claiming one-third portion 
of the land and each filed court-fee to the 
extent of their share. The first appel- 
late Court allowed both the appeals and 
dismissed the plaintiffs’ suit by one judg- 
ment. A copy of the judgment was plac- 
ed on the file of the other connected ap- 
peal. On the basis of the judgment two 
decrees were prepared by the First Ap- 
pellate Court. The plaintiffs filed two 
separate appeals. The appeal that was 
filed against the decree passed in the ap- 
peal of the defendants 5 to 8 was 29 days 
beyond the period of limitation. This ap- 
peal was filed on a rupee one stamp 
paper and a note was given that full 
court-fee had been paid in the other ap- 
peal filed earlier against the decree pass- 
ed in appeal of defendants 1 to 4. At the 
hearing an objection was raised by the 
defendants that the second appeal filed 
against defendants 5 to 8 being time- 
barred cannot be maintained and if that 
appeal was dismissed, the principle of 
res judicata would apply to the first ap- 
peal filed against the decree passed in 
the appeal of defendants 1 to 4. The High 
Court sustained the objection holding 
that the second appeal was admittedly 
time-barred. The First appeal also failed 
by the application of the principle of res 
judicata. The High Court accordingly dis- 
missed both the appeals, Against that 
judgment two appeals were preferred to 
the Judicial Committee of the State of 
Hyderabad which came before the Sup- 
reme Court under Article 374 (4) of the 
Constitution of India. The Supreme Court 
while dealing with the plea of res judi- 
cata observed “It is now well settled that- 
where there has been one trial, one find- 
ing, and one decision. there need not be 
two decrees 
may have been drawn up. As has been 
observed by Tek Chand J., in his learn- 
ed judgment in AIR 1927 Lah 289......... 
the determining factor is not the decree 
but the matter in controversy. As he puts 
it later in hts judgment, the estoppel is 
not created by the decree but it can only 
be created by the judgment. The ques- 
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tion of res judicata arises 
there are two suits. Even when there are 
two suits it has been held that a decision 
given simultaneously cannot be a decision 
in the other suit.” 


13. It will, therefore, be seen that 
the Supreme Court specifically approved 
of the view taken by the Lahore High 
Court in Mst. Lachhmi’s case, AIR 1927 
Lah 289. 


14. Reliance was next placed by 
Shri Nayar on Ahmed Ali Khan v. Hinga 
Lal, AIR 1947 Oudh 74, wherein it was 
held that where the appeal was struck 
off as having abated, the decision would 
operate as res judicata. It was further 
submitted by Shri Nayar that the above- 
cited case was approvingly referred to 
_by the Supreme Court in Sheodan Singh 
v. Daryao Kunwar, AIR 1966 SC 1332 in 
which case the Supreme Court observed 
that where the appeal was dismissed on 
some preliminary ground like limitation 
or default in printing, it must be held 
that the dismissal when it confirmed the 
decision of the trial Court on merits, 
amounted to the appeal being heard and 
finally decided on merits whatever may 
be the grounds for dismissal of the ap- 
peal. In that case the apvellant’s father 
filed a suit against the respondent in the 
Court of Civil Judge for a declaration 
that he was the owner of the suit pro- 
perties and for possession in the alter- 
native. The appellant’s father also filed 
another suit against the respondents and 
one other in the same Court claiming the 
price of the crops standing on the land 
in dispute on the allegation that the res- 
pondent had cut and misappropriated the 
crops without having any right, title or 
interest therein. The respondent during 
the pendency of these suits filed two 
suits in the Court of the Munsif for re- 
covery of her share of crops grown on 
the land in dispute which were cut and 
alleged to have been misappropriated by 
the appellant and his father on the alle- 
gation that the lands belonged to the 
parties jointly and that the crops were 
jointly sown by them and that she was 
entitled to half share of the said crops. 
In the first suit filed by her she claimed 
relief of permanent injunction restrain- 
ing the appellant and his father from 
letting out the land in dispute in that 
suit without her comsent. By the order 


of the District Judge the two suits filed’ 


by the respondent were transferred to 
the Court of Civil Judge where the suits 
of the appellant’s father were pending. 
All the four suits were consolidated and 
tried together by the Civil Judge with 
the consent of the parties. The suits were 
disposed of by a common judgment of 
the Court but separate decrees were pre- 
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pared in each suit. In all the suits five 
issues were common. One of the common 
issues related to’ respective rights of the 
parties to the suit-property. The finding 
of the Court in respect of that issue was 
that tne respondent was entitled to the 
properties claimed by the appellant’s 
father in the suit filed by him. In this 
view of the matter the suit filed by the 
appellant’s father was dismissed while 
the respondent’s two suits for share of 
crops were decreed. A permanent injunc- 
tion was also granted in her favour as 
prayed by her in one of the suits. 


15. The High Court dismissed tke 
appeal of the appellant’s father on the 
9th October, 1953, arising out of the se- 
cond suit filed by the respondent as be- 
ing time-barred while the second appeal 
arising out of the first suit filed by the 
respondent was dismissed by the High 
Court on the 7th October, 1955, on ‘the 
ground of failure of the appellant's 
father to apply for translation and print- 
ing of records as required by the rules of 
the High Court, The respondent there- 
after made an application praying that 
the first appeals arising out of the two 
suits filed by an appellant’s father be dis- 
missed: as the main question involved 
therein. namely, her title to the suit pro- 
perty had become final on account of the 
dismissal of the appeals arising out of 
the two suits filed by her. .The High 
Court held that though there were four 
appeals originally before it, two of them 
having been dismissed and the very same 
issues had arisen in the appeals filed by 
the arpellant’s father had also arisen in 
the two appeals which had been dismiss- 
ed arising out of the two suits filed by 
the respondents. In the. result it was held 
that the terms of Section 11 of the C.P.C. 
were fully applicable and, therefore, the 
first two appeals filed by the appellant's 
father were barred by res judicata to the 
extent of the decision of the five issues 
which were common in the four connect- 
ed appeals. 


16. Before the Supreme Court it 
was urged that it could mot be said thet 
the appeals arising cut of the two suits 
filed by the respondent were former suits 
as such the decision thereof was res judi- 
cata and that it could not be said that 
the two appeals from the aforesaid suits 
filed by the respondent which were dis- 
missed by the High Court, one on the 
pround of limitation and the other om the 
grounc of non-printing of record, were 
heard and finally decided, The Supreme 
Court in this connection observed that 
the High Court’s decision in the two ap- 
peals arising from the two suits filed by 
the respondent was undoubtedly earlier 
and, therefore, the condition “that there 
should have been a decision in the for- 
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mer suit to give rise to res judicata in a 
subsequent suit was satisfied”. It was in 
these circumstances that the Supreme 
Court observed, as noted earlier, that 
where an appeal was dismissed on some 
preliminary ground it must be held that 
the dismissal when it confirmed the deci- 
sion of the trial Court on merits, amount- 
ed to the appeal being heard and finally 
decided on merits. 


17. Mst: Lachhmi’s case, AIR 1927 
Lah 289 (FB) (supra) was again noted by 
the Supreme Court in Sheodan’s case. 
AIR 1966 SC 1332 (supra) along with 
some other decisions, aud their Lord- 
ships of the Supreme Court while dealing 
with the rival views expressed by the 
various High Courts observed as follows 
at page 1338, “We need not consider the 
eorrectness of these rival views as they 
raise the question as to whether one de- 
cision or the other can be said to be for- 
mer where the two suits were decided by 
the same judgment on the same date. 
This question does mot fall to be decided 
before us and we do not propose to ex- 
press any opinion thereon. But the Nag- 
pur decision (AIR 1947 Nag 248) is of no 
help to the appellant, for in the present 
case res judicata arises because of earlier 
decision of the High Court in appeals aris- 
ing from Suits Nos. 77 and 91. Panche- 
nada Velan v. Vaithinatha Sastrial, 
(1906) ILR 29 Mad 333 and Mst. Lachhmi 
y. Bhulli, ILR (1927) 8 Lah 384 = (AIR 
1927 Lah 289) (FB) are similar to the 
Nagpur case and we need express no 
opinion as to their correctness”. The 
Court noted its earlier decision in Nar- 
hari’s case, AIR 1953 SC 419 (supra) and 
observed that there was only one suit in 
Narhari’s case. 


18. A careful perusal of the deci- 
sion in Sheodan’s case, AIR 1966 SC 1332 
would show that the plea of res judicata 
was sustained by their Lordships of the 
Supreme Court because of the decision 
of the High Court in two appeals arising 
from the two suits by the respondent and 
it was in this view of the matter that it 
was observed that the decision in the two 
appeals was a decision in the former ap- 
peals so as to give rise to res judicata in 
the subsequent appeals. The bar of res 
judicata in that case applied to the sur- 
viving appeals and not to the judgment. 
Further, it will be seen that their Lord- 
ships of the Supreme Court did not speci- 
fically overrule the ratio of the decision 
in Lachhmi’s case, AIR 1927 Lah 289 (FB) 
as well as in Narhari’s case, AIR 1953 SC 
419 about the proposition that the bar of 
res judicata is created by a judgment and 
not by a decree. In Sheodan’s case res 
judicata arose because of the earlier de- 
cision of the High Court in two appeals. 
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19. The only ground on which res 
judicata can be urged im a suit are the 
provisions of Section 11 of the C.P.C. It 
is now firmly established that the same 
principle would govern the appeals aris- 
ing out of the suits. Secton 11 cf the 
C.P.C. postulates that no court shall try 
any suit or issue in which the matter di- 
rectly and subsiantially in issue has been 
directly and substantially in issue in a 
former suit between the same parties or 
between. parties under whom they or any 
of them claim, litigating under the same 
title, in a Court competent to try such 
subsequent suit or the suit in which such 
issue has been subsequently raised, and 
has been heard and finally decided by 
such Court. 


20. A perusal of the aforesaid 
section would show that bar to the trial 
of a suit or issue contemplated oy the 
said section arises only in a suit in which 
matter directly and substantially in issue 
had been directly and substantially in 
issue in’a former suit between the same 
parties and that matter hadgbeen heard 
and finally decided in a former suit. The 
expression “former suit” denotes the suit 
which has been decided prior to the suit 
in question whether or not it was insti- 
tuted prior thereto. That being so, the 
question-of res judicata would not arise 
in the case of two suits decided simulta- 
neously by a common judgment as deci- 
sion given simultaneously cannot be said 
to be the decision in the former suit qua 
the other suit. Further, the provisions of 
Section 11, C.P.C. without doubt show 
that it is a decision which creates the bar 
of res judicata and not a decree as the 
words used in the said section are “heard 
and finally decided”. All that the present 
petitioners could do was to put the judg- 
ment dated the 9th August, 1966, in jeo- 
pardy through this revision petition. Now 
that the judgment dated 9th August, 
1966, has been put in jeopardy, it cannot 
operate as res judicata on the ground 
that the revision has not been filed 
against this decision qua appeal Mo. 108 
of 1965 as there is no decision ‘of the 
first Appellate Court) left on the basis of 
which it could be urged that there was 
in existence the bar of res judicata. The 
effect of the revision in substance is to 
get rid of the decision dated 9th August, 
1966. The fact that this revision petition 
has been filed against common judgment 
in R.C.A. No. 107 of 1965 but that no re- 
vision has been filed against the common 
judgment in R. C. A. No. 108 of 1965 
would not mean that the common judg- 
ment in B.C.A. No. 108 of 1965 not ap- 
pealed against would become res judi- 
cata. The result of consolidating tne two 


suits was to combine the controversy in 
both the suits as a single controversy 


196 Delhi [Prs. 20-26] Tulison Traders 


and thus making the preceedings of the 
two suits a single proceedings. Further 
that controversy and proceedings were 
concluded in a single judgment dated the 
i2th January, 1965. Against the said 
judgment in both the suits Gurdit Singh 
and Laxmi Trading Company filed ap- 
peals: The first Appellate Court treating 
the controversy between the parties as a 
single controversy, disposed of the ap- 
veals by a common judgment. Now that 
the petitioner had put the judgment in 
jeopardy, it cannot be said that the same 
judgment has become res judicata as no 
revision had been filed against this judg- 
ment in appeal No. 108 of 1965. It may 
bear mention here that the Supreme 
Court in Sheodan’s case, AIR 1966 SC 
1332 at page 1336 had observed as fol- 
lows: 


“It is well settled that where a de- 
cree on the merits is appealed from, the 
decision of the trial Court loses its cha- 
racter of finality and what was once res 
judicata again becomes res sub judice and 
it is the degree of the appeal Court which 
will then be res judicata.” 


21. It was on this principle that 
in Sheodan’s case, AIR 1966 SC 1332 the 
decree of the High Court in the two ap- 
peals filed against the judgment in suits 
Nos. 77 and 91 were held to be res judi- 
cata qua the other appeals filed by the 
father of the appellant. Now that the de- 
cis-on of the first appellate Court is res 
sub judice in this revision petition, it 
cannot be said that the matter stood 
finaily decided between the parties as no 
rev sion had been filed against the deci- 
sion in the appeal arising out of the suit 
of Faqir Chand and others. It was only 
if a revision petition against the decision 
dated the 9th August, 1966, in R. C. A. 
No. 108 of 1965 had been filed amd the 
said revision had been heard and decid- 
ed by this Court that it could be urged 
by the respondents that the present re- 
vision petition was barred by the princi- 
ple of res judicata, In such an event 
alone, help could be drawn from the 
ratio of the decision in Sheodan Singh’s 
case (supra). However, in the instant case 
no revision petition had been filed against 
the judgment dated the 9th August, 1966, 
in Appeal] No. 108 of 1965. In the circum- 
stances, it is not possible to hold that 
there exists a bar of res judicata in the 
present revision petition, 


22. It is not possible to hold that 
in cases where the two suits or two ap- 
veals are consolidated and heard toge- 
ther, thus combining the controversy in 
the two suits or the two appeals into a 
single controversy and make the proceed- 
ings a single proceeding and dispose 
them of by a Single judgment, that com- 
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mon judgment shall assume the role of 
judgment in the former suit in one of 
the suits so consolidated so as to make 
the otner suit so far as the trial Court 
was concerned, a subsequent suit in the 
proceedings. When two suits are decided 
by a single judgment the expressions 
“former suit” and “subsequent suit” as 
contemplated by Section 11, C.P.C. have 
mo significance. The principle of res 
judicata is based on the maxim that no 
one shall be vexed twice over the same 
matter. The question of res judicata so 
far as the trial Court is concerned where 
two suits are consolidated and tried si- 
multaneously as a single controversy and 
as a single proceeding cannot arise. I am 
supported in this view by a judgment of 
the Full Bench of the Allahabad High 
Court in Jai Narain Har Narain v. L. 
Bulaqi Das, AIR 1969 Ail 504. Ahmed Ali 
Khan’s case, AIR 1947 Oudh 74 (supra) 
is distinguishable on facts. That was not 
a case of common judgment in the con- 
solidated cases. 


23. Taking notice of Lachhmi’s 
case, AIR 1927 Lah 289 (FB) and Nar- 
hari’s case, AIR 1953 SC 419 (supra) a 
Division Bench of this Court in F. A. No. 
1-D of 1959 (Oriental Bank of Com- 
merce v. S. Sohan Singh) decided on 25-4- 
1969, observed that where two suits are 
consclidated and tried in one trial, there 
being complete identity of suoject-matter 
in the two suits, and disposed of by one 
judgment, one appeal could be filed even 
though two decrees were drawn. 


24. The case Sada Nand v. Mohan 
Devi (F. A. O. No. 100 of 1970) decided 
on 15-7-1971 (Delhi), by V. D. Misra, J., 
did not take motice of the above cited 
decision of a Division Bench of this 
Court and, therefore, Shri Nayar can 
draw no support from the said decision. 


25. Coming to the merits of the 
case, the contention of Shri Sethi, learn- 
ed counsel for the petitioners, was two- 
fold. Firstly, it was contended that it 
was not proved on the record that the 
petitioner had taken on rent the premises 
in question from Gurdit Singh respon- 
dent. There being mo relationship of 
landlord and tenant, Gurdit Singh and 
Laxmi Trading Agency had no locus 
standi to file the ejectment proceedings. 
Secondly, it was contended that if the 
above contention be found against the 
petitioner under the threat of eviction by 
the auction-purchasers, Faqir Chand and 
others, the petitioners had attorned to 
the paramount title. The petitioner had 
been paying rent thereafter directly to 
the auction-purchasers. In the circum- 
stances, no relief could be granted to 
Gurdit Singh. 

26. Taking up the first contention 
it may be stated that the case of the pe- 
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titioners as unfolded in the written state- 
ment of petitioner No. 2 was that they 
were tenants under the Corporation. The 
petitioner No, 2 Tirloki Nath as D.W. 3 
had stated that he had taken the portion 
in question on rent from the Corporation 
to whom he used to pay the rent at 
Rs, 39 per month. According to him, the 
petitioners were in possession of the said 
portion since 1950. He denied having 
taken the portion on rent from Gurdit 
Singh. In cross-examination, his atten- 
tion was invited to his earlier statement, 
Exhibit P/9, which he had made in case 
Faqir Chand amd others v.: Overseas 
Trading Corporation. In that statement 
he had stated that the petitioners were 
the tenants of Faqir Chand and others; 
the portion was taken on rent by his 
(Tirloki Nath’s) brother but he did not 
know from whom he took the premises 
on rent. He also stated that for the last 
14 or 2 years he was paying rent to Faqir 
Chand but he did not know to whom the 
rent was paid prior to that. He admitted 
that he keeps accounts. When his atten- 
tio. was drawn to the earlier statement. 
Exhibit P/9, and contradictions were 
pointed out to him in the statement made 
during the trial of the present case, he 
could not say whether his earlier state- 
ment was correct or not. Accerding to 
hm, the portion in question was taken 
on rent from the Corporation, Possession 
of the portion was given on behalf of the 


Corporation by ome Malik Sahib and 
Sham Lal. No rent deed was executed 
between him and the Corporation, The 


Corporation did not issue any rent re- 
ceipt in his favour as he was told by the 
Corporation that they could not induct 
sub-tenants. 


27. Ram Lal, Pleader, P.W. 5, 
stated that from 1936 te 1956 he had 
been carrying on motor spare parts busi- 
ness under the name of Overseas Trad- 
ing Corporation in the premises which 
he had taken on rent from Haji Mohd. 
Yasin on whose migration to Pakistan, 
the property was declared as evacuee 
property. In 1942 the back portion, Shown 
in Exhibit P/3, of the shop was given by 
him on rent to Gurdit Singh. A portion 
of the premises with Gurdit Singh was 
rented out by him to one Sikh gentleman 
in 1945-46. He further stated that that 
Sikh gentleman remained in the pre- 
mises for about six months or a year in 
that portion. Thereafter, that Sikh 
gentleman gave the portion im his occu- 
pation to the petitioner. He stated that 
he did not take the rent of that portion 
either from that Sikh gentleman or from 
Triloki Nath petitioner. He further stated 
that he used to maintain accounts. He 


had brought the books of account for the 
years 1943 to 1957. Sham Lal, P.W. 6, 
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another partner of the Corporation de- 
posed that the petitioners were not ten- 
ants under the Corporation nor did he 
ever receive rent from them. He stated 
that the petitioner never gave any notice 
to him intimating that he had attorned 
to Faqir Chand. It is significant here to 
note that no questions in cross-examina- 
tion were put to either of these two wit- 
nesses in respect of the books of account 
brought by them to ascertain if any en- 
tries existed in their books of account in 
respect of remt alleged to have been paid 


by Triloki Nath petitioner prior to his | 


alleged attornment to Faaqir Chand. 


28. Onkar Singh, P.W. 4, stated 
that he was engaged in Sodawater busi- 
ness in 1944-45 at Muradnagar. In May 
1946 he took Joginder Singh son of Gur- 
dit Singh respondent in this revision pe- 
tition in partnership vide Exhibit P/1. The 
partnership business was carried on in 
the portion in dispute at Queen’s Road. 
The partnership lasted for 5/6 months 
whereafter it was dissolved vide Exhibit 
P/2 and he (Onkar Singh) became the 
sole owner of the partnership business. 
After dissolution of the partnership he 
used to pay rent to Gurdit Singh which 
was sometimes paid in cash amd some 
times through cheques. He continued that 
business till 1950 whereafter he sold the 
business under the name and style of 
Luxmi Sodawater Factory along with 
its goodwill and stock in trade to Triloki 
Nath petitioner for. Rs. 4,000. This sale 
was effected through one Jagdev Singh. 
Triloki Nath thereafter started paying 
rent to Gurdit Singh. He, however, stated 
that he did mot make any entry regard- 
ing Rs, 4,000 in his books of account. 
P.W. 7, Shri Jagdev Singh, stated that 
Triloki Nath in the year 1950 came to 
him and asked him to get some premises 
on rent. He contacted Onkar Singh in 
that respect and Onkar Singh sold his 
business, Laxmi Sodawater Factory, 
which he was carrying on in the disput- 
ed premises in favour of Triloki Nath 
for Rs. 4,000. The possession of: the pre- 
mises in dispute was given 
Nath by Onkar Singh. The deal was in 
writing. He was a marginal witness to it. 
It was on stamp paper. He did not re- 
member who was the scribe and other 
marginal witnesses of the said deed. 


29. Gurdit Singh respondent sup- 
ported his case in his statement. In cross- 
examination he stated that he did not 
get any rent note executed from Triloki 
Nath, He stated that no account in the 
name of Tulison Traders,. petitioner No. 
1, existed in his books of account, 


30. The petitioner produced Sur- 
inder Lal postman D.W. 1-A who stated 
that the property in dispute was within 


` 


to Triloki . 
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his beat. He had been working as post- 
man in the said beat for 8 years. He did 
not notice any firm by the mame of Laxmi 
Trading Agency or Laxmi Sodawater 
Factory in the premises in dispute in 
which premises he always found Triloki 
Nath petitioner in possession. He depos- 
ed that Sham Lal and Ram Lal owmers 
of. the Overseas Trading Corporation 
came to Triloki Nath in his presence and 
took rent from him. On one occasion the 
rent was taken by Ram Lal while on the 
other occasion the rent was taken by 
Sham Lal, He could not say what amount 
$ ig was taken by Ram Lal and Sham 
al. 


3i. It would be pertinent here to 
note that no suggestion was put either to 
Ram Lal or to Sham Lal when they ap- 
peared in the witness box that rent was 
taken by them in the presence of Sur- 
inder Lal postman. After the case was 
remanded for fresh trial on impleading 
the auction-purchasers of the property, 
fresh evidence was recorded in the mat- 
ter. 


32. Onkar Singh who appeared as 
P.W. 1 reiterated his contention that he 
sold his business to Triloki Nath for 
Rs. 4,000. He stated that he issued re- 
ceipt for the said amount, 


33. Jagdev Singh also appeared as 
P.W. 2 and stated that in 1950 Luxmi 
Sodawater Factory was purchased by 
Triloki Nath on the basis of deed which 
was written by Triloki Nath to which he 
and Onkar Singh were the marginal wit- 
nesses. His attention was invited to por- 
tion A to A of his earlier statement 
wherein he had stated that no receipt 
was executed whereupon he deposed that 
he did not know who executed the deed. 
Explaining the omission he stated that at 
the time he did not remember the name 
of the scribe and the marginal witnesses. 


34, D.W. 1 Ishar Singh could not 
state from whom Tulison Traders took 
possession of the premises in dispute. 


35. On the above state of evi- 
dence the first appellate Court held that 
the contention of the petitioners that they 
were the tenants under the Corporation 
was absolutely baseless and “not borne 
out from any evidence worth credence 
on record”. In my opinion the finding of 
the first appellate Court in this respect 
is unassailable. The statement of Triloki 
Nath, Exhibit P/9, made in a previous 
suit clearly destroys his assertion that he 
was a tenant under the Corporation. He 
expressed his ignorance as to who was 
his landlord as according to him the pre- 
mises in dispute were taken by his bro~« 
ther. He, however. did mot examine his 
brother as a witness during the proceed- 
ings. He having admitted that he used to 
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maintain books of account failed to pro- 
duce the same to show as to whom the 
rent was being paid by him. 


36. From documents Exhibits P/1] 
and F/2 it has to be held that business in 
the mame of Luxmi Sodawater Factory 
Was carried on in the disputed premises. 
It is significant here to note that Trileki 
Nath filed written statement not only on 
his behalf but also on behalf of Luxmi 
Sodawater Factory, 


37, The fact that water connec- 
tion in the premises still exists in the 
name of Onkar Singh which fact is ad- 
mitted by Triloki Nath petitioner, is 
sufficient to conclude that Onkar Singh 
had some connection with the premises, 
This circumstance supports the conten- 
tion of Gurdit Singh respondent. 


38, Triloki Nath did not produce 
the books of account, The first appellate 
Court was right in drawing a presump- 
tion against him that had the account 
books been produced they would have 
gone against him and that they have 
been withheld in order to conceal the fac- 
tum of payment of rent to Gurdit Singh. 
The statement of Triloki Nath that he d'd 
not remember as to whom he had been 
paying rent destroys his case in respect 
of his having taken the premises on rent 
from the Corporation. 


39. Ram Lal P.W. 5 who was at 
one time one of the owners of the Cor- 
poration had specifically stated that he 
had not given on rent any portion to 
Triloki Nath, He produced the account 
books of his concern and no question was 
pui to him whether any entries existed in 
his account books with regard to the pay- 
ment of rent made by Triloki Nath. Had 
any rent been paid to the Corporation 
certainly it would have found a mention 
a account books of the said Corpo- 
ration. 


40. Shri Sethi, learned counsel for 
the petitioners, contended that no rent 
note was produced by Gurdit Singh in 
proof of his plea that the premises were 
sublet by him to Onkar Singh nor he pro- 
duced any document to show that Onkar 
Singh had been paying rent to him. Fur- 
ther, although Onkar Singh alleged that 
some amount of rent was paid by cheques 
but there was no proof to substantiate 
that assertion. It was also submitted that 
there was no account in the name of 
Tulison Traders in the books of account 
of Gurdit Singh. The cumulative effect 
of all that was that the subletting to 
Onkar Singh was not proved. If that be 
so, the further stand that Onkar Singh 
surrendered the premises to the petition- 
ers automatically falls to the ground. 


Ai. This argument fails to take 
note of the fact that water meter in the 
premises is still in the mame of Onkar 


1974 


Singh which without doubt goes to show 
that Onkar Singh was in possession of 
the premises, There is nothing on the re- 
cord to rebut the statements of Onkar 
Singh, Joginder Singh and Gurdit Singh 
that the premises were let out to Onkar 
Singh by Gurdit Singh who carried on 
bu. ‘ness in these piemises in the name 
of Laxmi Sodawater Factory and  laier 
took in partnership with him Joginder 
Singh son of Gurcit Singh vide Exhioit 
P/1. The partnership was disrupted later 
or vide Exhibit P/2 and Ovxkar Singh 
sgair became the full owner of that busi- 
ness. Exhibit P/1 and Exhibit P/2 ave on 
stamp papers. The petitioners have not 
ən able to assail the genuineness of 
the said docurnents. In the circumstances, 
the said documents assume significance to 
lend support to the contention of Gurdit 
Singh, On the state of evidence the first 
appellate Court preferred the evidence 
produced by Gurdit Singh in holding that 
the petitioners are tenants under him. 
The view taken by the first appellate 
Court cannot be said to be erroneous or 
not backed by evidence The finding of 
the first appellate Court in this respect 
is affirmed. 


42. The next contention of the 
learned counsel for the petitioners was 
thet the petitioners under a threat of 
eyicticn from the paramount title, Faqir 
Chard and others auction-purchasers, 
have directly attorned to them. On this 
account alone, it was urged the petitiou 
deserves to be accepted. It was urged 
that it was open to a tenant, even with- 
out surrendering possession to centend 
that under a threat of eviction he had 
attiorned to the paramount title. Shri 
Sethi contended that it would be suffici- 
eni for the petitioners to show that there 
was rihreat of eviction and if the peti- 
tioners as a result of such threat attorn~- 
ed to the real owner the suit of Gurdit 
Singh respotident must fail. To substanti- 
ate this contention réilax.ce was paced on 
the statement of D.W. 2, Faqir Chand 
auctivr-purchaser, to the effect that a 
notice of eviction was served om the peti- 
tior-rs through Om [Parkash Goel who 
revsined a cop of the notice ia his office 
but despite search the copy of notice was 
not availsbie. He also stated that in 
January, 1956, he went to demand rent 
from the Corporation when a compro- 
mise was arrived at between him and 
Ram Lal and Sham Lal of the Corpora- 
tion in the following mamer, The por- 
tion which was in possession of the Cor- 
poration, it was to pay a rent of Rs. 110 
per month in future while for the por- 
tion which was in occupation. of Triloki 
Nath, the rent was settled at Rs. 39 per 
month, He admitted that the settlement 


regarding the new arrangement of re- 
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ceiving rent took piace between him and 
Ram Lal and Sham Lal except whora no 
other person was present. In his supple- 
mentary statement Faqir Chand admitted 
that no compromise deed was executed 
but tha: sé:arate receipts of rent were 
issued to the Corporation and to Tulisons. 
He further stated thet the compromise 
took place in January, 1956. 


43. Ishar Singh D W. 1 stated that 
Triloki Nath came to him about 7 or 8 
veers before hig examination in the Court 
and asked him to have the dispute re- 
garding the portion in his possession 
settled with the owner, Faqir Chand, Tri- 
loki Nath was stated to have esked (shar 
Singh to kelp in directly settling the in- 
ancy with the owners who were troubl- 
ins him. Accordinz!y a compromise wés 
arzived at betwean Trilski Nath and 
Fair Chand under which Faqir Chand 
accepted “riioki Nath as his tanant di- 
rectly at Rs. 39 or Rs. 40 per month. fn 
cioss-examination he stated that ne com- 
promise deed was executed in his pre- 
sence. Only Faqir Chand promised that 
he weuld create the tenancy in the name 
cf Tulisons. 


4A, Om Parkash Goel, 
was not produced. 


45, Triioki Nath appearing as 
E.. 3 stated that he received notice 
from Faqir Cneud for vacating the por- 
tion in his occupations but the copy of the 
said notice was misplaced by him. After 
the receipt of the notice a compromise 
took place between h:m and Fagir Chand 
and others according te which the Cor- 
poration was to pay Rs. 110 as rent of the 
portion in their occupation and the por- 
tion which was in occupation of Triloki 
Nath, he was to pay rent at the rate of 
Rs. 39 per month. He stated that im this 
way it was settled between the parties 
that the Corporation and he were to pay 
rent aurectiy to the landlord. He pro- 
duced receipts of rent having been paid 
to Facir Chand and also tendered it 
evidence copy of bank account, Exhibit 
D.W. 1/1. 


4G, The evidence led by Triloki 
Nach does not inspire confidence Accord- 
ing to Faqir Crand a settlement took 
place between him, Ram Lal and Sham 
Lal and no other person was present. The 
case óf Triloki Nath was that the com- 
promise was settled between Fauir Chand 
and him on the intervention ci Ishar 
Singh. It is surprising that not only the 
copy of the alleged notice for getting the 
premises vacated was not traceable in the 
offic: of Om Parkash Goel through whom 
the said notice was got issued put the 
copy of the notice received by Triloki. 
Wath should alse be not available. Om 
Parkash was not produced. Neither any 


Advacate, 
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evidence was summoned from the post 
office to show that the notice for getting 
the premises vacated was issued through 
registered post. Even if it be held that 
the copy of the said notice was lost in 
the office of Om Parkash Goel, omission 
to summon evidence from the post office 
is significant. On this state of evidence 
ix is mot possible to hold that under the 
threat of eviction Triloki Nath settled 
with the owner Faqir Chand. In this 
view of the metter the finding of the first 
appellate Court that the oral story of the 


intervention of the paramount title 
stands negat:ved, has to be urheld. 
47. Shri Sethi cited some autho- 


rities at the bar in support cf the conten~ 
tion that Triloki Nath under a threat of 
eviction attorned to the paramcunt title. 
In view of the fact that the netitioners 
have failed to prove that there wes any 
threat of eviction from the paramount 
titie, the said authorities are not requir- 
ec. to be taken ncte of. 


48. In view of my above discus- 
sion ot varicus points, noted above, tha 
révisicn petition fails and is dismissed 
with costs. 


Revision dismissed. 
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V. Rajeraman Liquidator of Globe 
United Engineering & Foundry Co Ltd., 
Plaintif v. M/s, Hindustan Brown Boveri 
Lid., Deferdant. 


Suit No. 339 of 1970, D/- 28--8-1973. 


Inde. Note:— (A) Civil P. ©. (1988), 
0. 7, R. 1 — Company in liquidation — 
Suit ou behalf ef. 


rief Note:— (å) A company in li- 
quidation retaims its corporate powers 
including the power to sue, altneus'h such 
powers must be exercised through the 
liquidator. The suit on behalf of she come 
pany in liquidation ought to be instituted 
In the name and on behalf of the com- 
pany and not in the name of the havida- 
tor. AIR 195i Punj 144, Rel on. 

(Pare 29) 


Index Note:— (B) Companies Act 
(1956), Ss. 522, 523, 446, 526. 457 — Com- 
pany in voluntary liguidation subjez: to 
supervision of court — Suit by -— S. 26, 
Civil P. C. not applicable — Court pass- 
ing ocder under 5. 522 has jurisdiction te 
entert: in suit — Ss. £46 (2), 526 (1) apply 
— Licuidator can file suit in name of 
company without leave of Court — (X- 
Ref:— Civi: P. C., (1908). S. 20). 
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Brief Note:— (B) The effect of Sec- 
tion 523 is that the court to which appli- 
cation for a supervision order is made is 
given the same jurisdiction as regards 
suits amd other legal proceedings as it 
has under Sec. 446, In order to find out 
what courts are competent to entertain 
suits by or against the company which is 
under compulsory winding up or winding 
up by Court, the Court must necessarily 
have recourse to Section 446. Section 446 
(D has ne application when the suii is not 
a suit against the company im winding up 
but is a suit by the company which is in 
veluntary winding up subject to the 
supervision of court. S. 446 (2) applies to 
such a suit. A suit by the company under 
Section 446 (2) can be instituted im the 
Court in which the winding up proceed- 
ings ere pending. In view of the clear 
provision in Section 446 that notwith- 
Standing anything contained jin any other 
law fer the time being in force the Court 
which is winding up the company shall 
have iurisdiction to entertain the suit by 
or agsinst the compeny, the applicability 
ei Section 20, Code of Civil Precedure 
is completely ruled out. Section 526 (2) 
has no application to the case. Sub-sec- 
tion (1) applies. This means that the Li- 
quidator has not to obtain the sanction of 
the Court for the institution of the suits 
by him on behalf of the company. The 
only timitation on his powers may be 
such restrictions as are imposed by the 
Court. But where restrictions are not im- 
posed the liquidator will exercise the 
same powers as in a voluntary winding 
up. At the same time the advantages of a 
compulsory winding up as regards stay 
of suits and other proceedings and mak- 
ing and enforcing calls etc. are also se- 
cured and the Court is empowered to 
exercise all the powers which it can exer- 
cise i a compulsory winding up. S. 457 
alse does not apply to such a case, This 
section appears im Part VII, Chapter II 
which deals with the “winding up by the 
Court” and kas no application to Chanter 
VV of that part. The Delhi High Court 
whieh has passed tho order under S. 522 
hes jurisdiction to try the suit and no 
leave ef the Covrt is required by the 
liquidator to institute the suit. . 

(Paras 14, 15, 16, 17, 
19. 20, 22, 27) 


Cases Referred: Chronolorical Paras 


(1969) Œ. P.: No. 8 of 1969, D/- 12-38-1969, 
Globe Motors Ltd. v. Globe United 
Engineering and Foundry Co.. Ltd. 8 

ATR 1951 Punj 144 = 52 Pun LR 455, 
City Bank of Lahore Ltd. v. Shiv 
Sharma 29 

JUDGMENT :— V. Rajaram:n, Li- 
quidator of Globe United Engineering & 

Foundry Ltd. has instituted this suit for 

the recovery of Ks. 5,00,000 against the 
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defendant M/s. Hindustan Brown Bovery 
Ltd. The defendant filed his written 
statement and then subsequently amend- 
ed it. The defendant has raisea a number 
of preliminary objections. 

2. Firstly, it is alleged that this 
Court has no jurisdiction to entertain and 
try this suit since no part of the cause of 
action has arisen within the jurisdiction 
of the court and the defendant’s regis- 
tered office is situated in Bombay. The 
second objection is that the suit as fram- 
ed and filed in the name of V. Rajaraman 
is not comvetent, Thirdly, it is alleged 
that no leave of the court was obtained 
_ prior to the filing of the suit against the 
defendants. 


3. In the replication, the plaintiff 
submitted that mo prior sanction was re- 
quired for the institution of the suit by 
the plaintiff and went on to say that if 
any sanction is required the same can be 
granted even after the institution of the 
suit. 


4, On the pleadings of the parties, 
the following issue was framed on Au- 
gust 27, 1971: 

1. Whether this court has territorial 
jurisdiction to entertain and try the suit? 


5. On February 21, 1972 the fol- 
lowing further prelimimary issues were 
framed : 

9. Whether the suit on behalf of the 
plaintiff as framed, is competent? 

3. Whether ieave of the appropriate 
court was necessary before the institu- 
tion of the present suit. If so, what is its 
effect on the present suit? 

4. If the plaintiffs have obtained or 
are granted sanction, from what date will 
the suit be deemed to have been institut- 
ed? : 

5. Relief. 

6. By this order I propose to dis- 
pose of all the five issues. 

Issues 1, 3 and 4 


ve These three issues can be de- 
cided together conveniently. The princi- 
pal question as crystallized in these issues 
is: whether this Court has territorial 
jurisdiction to try the suit and whether 
any leave of the appropriate court was 
necessary before the institution of the 
suit, assuming that this court has juris- 
diction to try this suit? The fourth issue 
will arise only if it is held that leave of 
the court was necessary before the insti- 
tution of the present suit. 


8. Mr. Anoop Singh, the learned 
counsel for the defendant has only argu- 
ed the question of leave. By order D/- 
12-3-1969, in C. P. No. 8 of 1969 (Delhi) 
(Globe Motors Ltd. v. Globe United En- 
gineering and Foundry Co. Ltd.) Hardy, 
J. ordered that the voluntary winding up 
of Globe United Engineering and Foun- 
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dry Ltd. shall continue subject to the 
supervision of the court with liberty to 
creditors, contrikutories and others to 
apply to the court in accordance with the 
provisions of Section 522 of the Compa- 
nies Act. In view oi this order it cannot 
be disputea that Globe United Engineer- 
ing and Foundry Co. Ltd. is under volun- 
tary winding up subject to the supervi- 
Sion of the court and that the order of 
Hardy, J. was made ir, terms of Section 
522 of the Companies Act, 1956. 


9. The Liquidator on behalf of 
and in the name of the company has in- 
stituted the suit for the recovery of Rs. D 
lakhs against the defendant. The question 
is, whether this court has jurisdiction to 
entertain and try this suit. 

iÈ. Part VII of the Companies 
Act, 1956 (hereinafter referred to as the 
Act) deals with the subject of “winding 
up”. Section 425 of the Act provides for 
the three follewing modes of winding up 
of a company 

(1) by the court; or 

(2) voluntary; or 

(3; subject to the supervision of the 
court. 


11. Chapter IV of Part VII of the 
Act is headed as “Winding up subject to 
supervision of Court”. This chapter con- 
tains six sections i.e., Sections 522 to 527. 
The effect of a supervision order is that 
the liquidation continues as a voluntary 
one, and the rules applicable to volun- 
tary liquidation continue to govern it, 
subject to a few exceptions and the con- 
ditions imposed by the court in the super- 
vision order. 


12. Where a company has gone in- 
to voluntary liquidation, the court may 
make an order for the continuance of the 
winding up subject to such supervision 
of the court and with such liberty for 
the creditors, contributories and others 
to apply to the court, and generally upon 
such terms and conditions as the court 
thinks just. Section 522 thus means that 
the court may leave in the hands of the 
liquidator whatever of his powers it 
thinks fit, and. may exclude from his 
powers whatever matters it thinks ought 
to be reserved to the court. 


13. Section 523 reads as under: 


“A petition for the continuance of a 
voluntary winding up subject to the 
supervision of the Court shall, for the 
purpose of giving jurisdiction to the 
court over suits and legal proceedings, be 
deemed to be a petition for winding up 
by the Court.” 


14. What Section 523 says is that 
for the purpose of determining jurisdic- 
tion of the court over suits and legal pro- 
ceedings a petition for the continuance of 
a voluntary winding up subject to the 
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supervision of court shall be equated to 
a petition for winding up by the court. 
The effect of the section is that the court 
to which application for a supervision 
order is made is given the same jurisdic- 
tion as regards suits amd other legal pro- 
ceedings as it has under Saction 446. This 
is the meaning of the word ‘deemed’ as 
used in that section. Section 523 imports 
a fiction. It is a limited fiction. It is limit- 
ed “for the purpose of giving jurisdiction 
to the court over suits and legal proceed- 
ings”. In order to find out what courts 
are competent to entertain suits by or 
against the company: which is under com- 
pulsory winding up or winding up by the 
court, we must necessarily have recourse 
to Section 446 which appears in Chapter 
II entitled as “Winding up by the court.” 
Section 446 reads as under: 

"446. (1) When a winding up order 
has been made or the Official Liquidator 
has been appointed as provisional liquida- 
tor, no suit or other legal proceeding shall 
be commenced, or if pending at the date 
of the winding up order, shall be pro- 
ceeded with, against the company. ex- 
ceot by leave of the court and subject to 
such terms as the court may impose. 


(2) The court which ‘s winding up 
the company shall, notwithstanding any- 
thing contained in any other law for the 
time being in force, have -urisdiction ta 
entertain, or dispose of — 

(a) any suit or proceeding by or 
against the company; 

(b) any claim made by or against the 
company (including claims by or against 
any of its branches in India): 

(c) any application made under Sec- 
tion 391 by or in respect of the com- 
pany; 

(d) any question or priorities or any 
other question whatsoever, whether of 
law or fact, which may relate to or arise 
in course of the winding up of the com- 
pany; 
whether such suit or proceeding has been 
instituted or is instituted, or such claim 
or question has arisen or arises or such 
application has been made.or is made be- 
fore or after the order for the winding 
up of the company,.or before or after the 
commencement of the Companies (Am- 
endment) Act, 1960. 


(3) Any suit or procezding by or 
against the company whick is pending in 
any court other than that in which the 
winding up of the company is proceed- 
ing may, notwithstanding anything con- 
tained in any other law for the time be- 
ing in force, be transferred to and dis- 
posed of by that Court. 


. (4) Nothing in sub-section (1) or 
sub-section (3) shall apply to any pro- 
céeding pending in appeal before the 
Supreme Court.” 
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15. Section 446 (1) lays down that 
when < winding up order has been made 
or the Official Liquidator has been ap- 
pointed, no suit or legal proceeding shall 
be commenced or if pending shall be 
continued against the company except by 
the leave of the court. In effect what Sec- 
tion 446 (1) means is that the pending 
suits against the company will be stayed 
on Winding up and if anv new legal pro- 
ceeding is proposed to be commenced 
against the company then that cannot be 
done except by leave of the court and 
subject to such terms as the court may 
impose. In my opinion Section 446 (1) has 
no application to the facts of the present 
case as the present suit is not a suit 
against the company in winding up. In 
fact it is a suit by the company which is 
in voluntary winding up subject to the 
supervision of court. 


16. Sub-section (2) of Section 446 
clearly provides that the court which is 
winding up the company shall notwith- 
standing anything contained in any other 
law for the time being in force have 
jurisdiction to entertain or dispose of any 
suit or proceeding by or against the com- 


' pany. In the present case we are only 


concerred with sub-section (2) (a) of Sec- 
tion 446. That the court which is winding 
up the company has jurisdiction to enter- 
tain every type of proceedings detailed in 
paragraphs (a) to (d). is not open ta 
doubt, The only type of proceeding with 
which we are concerned is the suit by a 
company which is under voluntary wind- 
ing up subject to supervision of the 
court. A suit by the company under Sec- 
tion 446 (2) can be instituted in the court 
in which the winding up proceedings are 
pending, In other words the Legislature 
has prescribed the forum or what may be 
called “the place of suing” to use an ex- 
pression of the Code of Civil Procecure. 
This provision shall have effect notwith- 
standing anything contained in any other 
law for the time being in force. 


17. There was some debate before 
me whether Section 20, Code of Civil 
Procedure applies to the present case. In 
view of the clear provision in Section 446 
that “notwithstanding anything contained 
in any other law for the time being in 
force” the court which is winding up the 
company shali have jurisdiction to enter- 
tain the suit by or against the company, 
the applicability of Section 20, Code of 
Civil Procedure is completely ruled out. 
It is not disputed that this court passed 
the ord2r of continuance of the voluntary 
winding up subject to the supervision of 
the court. If this is so, there is no doubt 
that Section 446 read with Section 523 is 
at once attracted and the inescapable con- 
clusion is that this is the court which 
can entertain and try the present suit. 
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18. Mr. Anoop Singh, the learned 
counsel for the defendant, conceded that 
Section 446 (1) did not apply to the pre- 
sent case. He relies mainly on Section 
526 (2) of the Companies Act. I mav at 
this stage read Section 526:— 


“526. (1) Where an order is made for 
a winding up subject to supervision, the 
liquidator may, subject to any restric- 
tions imposed by the Court, exercise all 
his powers, without the sanction or inter- 
vention of the court, in the same manner 
as if the company were being wound up 
altogether voluntarily. 


(2) Except as provided in sub-section 
(1) any order made by the court for a 
winding up subject to the supervision of 
the Court, shall for all purposes includ- 
ing the staying of suits and other pro- 
ceedings, be deemed to be an order of 
the court for winding up the company by 
the Court, and shall confer full autho- 
rity on the Court to make calls or to 
enforce calls made by the liquidators, 
and to exercise all other powers which it 
might have exercised if an order had 
been made for winding up the company 
altogether by the Court. 


(3) In the construction of the provi- 
sions whereby the Court is empowered 
to direct any act or thing to be done to 
or in favour of the liquidator, the ex- 
pression “liquidator” shall be deemed to 
mean the liquidator conducting the wind- 
ing up, subject to the supervision of the 
Court.” 


19. In my view Section 526 (2) has 
no application to the present case. Sub- 
section (1) applies. Section 526 (1) pro- 
vides that the Liquidator in the case of a 
company which is under winding un sub- 
ject to the supervision of the Court may, 
subject to any restrictions imposed by 
the court, exercise all his powers, with- 
out the sanction or intervention of the 
court in the same manner as if the com- 
pany were being wound up altogether 
voluntarily, This means:that the Liquida- 
tor has not to obtain the sanction of the 
court for the institution of the suits by 
him or ‘on behalf of the company. The 
only limitation on his powers may be 
such restrictions as are imposed by the 
court. But where restrictions are not im- 
posed as in this case the liquidator will 
exercise the same powers as in a volun- 
tary winding up. A liquidator appointed 
by the court in winding up subject to 
the supervision of the court shall have 
the same powers and be subject to the 
same obligations and in all respects 
stand in the same position as if he had 
been duly appointed in accordance with 
the provisions with respect to the ap- 
pointment of liquidator in a voluntary 
winding up: Section 525. One advantage 
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of having a supervision order is that the 
liquidator is allowed to occupy the same 
position and exercise the same powers 
(subject to restrictions where necessary) 
as a voluntary liquidator. 


20. At the same time the advant- 
ages of a compulsory winding up as re- 
gards stay of suits and other proceedings 
and making and enforcing calls etc. are 
also secured and the court is empowered 
to exercise all the powers which it can 
exercise in a compulsory winding up. 
This is the true effect of- Section 526 (2) 
on which reliance has been placed. In 
truth a supervision order is an amalgam 
of both—a voluntary winding up and a 
winding up by court as it is made on 
“such terms and conditions as the court 
thinks just” (S. 522). 


21. The defendant’s agnel then 
referred me to the provisions of Section 
457 which are in the following terms:— 

“457. (1) The liquidator in a winding 
up by the Court shall have power, with 
the sanction of the Court— 

(a) to institute or defend amy suit, 
prosecution, or other legal proceeding, 
Civil or criminal, in the name and on be- 
half of the company:.- 

(b) to carry on the business of the 
company so far as may be necessary for 
the beneficial winding up of the company; 

(c) to sell the immovable and mov- 
able property and actionable claims of 
the company by public auction or private 
contract, with power to transfer the 
whole thereof to any person or body cor- 
porate, or to sell the same in parcels; 


(d) to raise on the security of ‘the 
assets of the company any money re- 
quisite; 

(e) to do all such other things as 
may be necessary for winding up the 
affairs of the company ene. distributing 
its assets, 


(2) The liquidator in a winding up 
by the Court shall have power— 

(i) to do all acts and to execute, in 
the name and on behalf of the company, 
all deeds, receipts and other documents, 
and for that purpose to use, when neces~ 
sary the company’s seal; 

(ia) to inspect the records and re« 
turns of the company on the files of the 
Registrar without payment of any fee; 

(ii) to prove, rank and claim in the 
insolvency of any contributory, for any 
balance against his estate, and to receive 
dividends in the insolvency. in respect of 
that balance, as a separate debt due from 
the insolvent, and rateably with the ome 
separate creditors; 

(iii) to draw, accept, make and en~ 
dorse any bill of exchange, hundi or pro- 
missory note in the name and on behalf 
of the company, with the same effect 
with respect to the liability of the com- 


204 Delhi [Prs. 21-26] 


pany as if the bill, hundi or note had 
been drawn, accepted, made or endorsed 
by or on behalf of.the company in the 
course of its business; 


(iv) to take out, in his official name, 
letters of administration to anv deceased 
contributory, and to do in his official 
name any other act necessary for cbtain- 
ing payment of any money due from a 
contributory or his estate which cannot 
be conveniently done in the name of the 
company, and in all such cases, the 
money due shall, for the purpose of en- 
abling the liquidator to take out the 
letters of administration or recover the 
money, be deemed to be due to the liqui- 
dator himself; 


Provided that nothing herein em- 
powered- shall be deemed to affect the 
rights, duties and privileges of any Ad- 
ministrator-General,; 


{iv} to appoint an agent to do any 
business which the liquidator is unable 
to do himself. 

(3) The exercise by the liquidator in 
a winding up by the Court of the powers 
conferred by this section shall be subject 
to the control of the Court; and any cre- 
ditor or contributory may applv to the 
Court with respect to the exercise or pro- 
posed exercise of any of the powers con- 
ferred by this section.” 


22. The defendants counsel laid 
great stress on the words ‘with the sanc- 
tion of the court in this section. It must 
be remembered that this section appears 
in Part VII, Chapter IJ which deals with 
the “winding up by the Court” and has 
no ‘application to Chapter IV of that part, 
In Chapter IV there is an express pro- 
vision with regard to the powers of the 
Liquidator and it is Section 526 (1) which 
I have set out above. 


23. Section 512 is in these terms—— 

“512, (1) The liquidator may,— 

(a) in the case of a members’ volun- 
tary winding up, with the sanction of a 
special resolution of the company, and in 
the case of a creditors’ voluntary wind- 
ing up, with the sanction of the Court or, 
the .committee of inspection or, if there 
is no such committee, of a meeting of the 
creditors, exercise any of the powers 
given by clauses (a) to (d) of sub-section 
(1) of Section 457 to a liquidator in a 
winding up by the Court; 

(b) without the sanction referred to 
in clause (a), exercise any of the other 
powers given by this Act to the liquida- 
tor in a winding up by the Court: 

(c) exercise the power of the Court 
under this Act of settling a list of con- 
tributories (which shall be prima facie 
evidence of the liability cf the persons 
named therein to be contributories): 

(d) exercise the power of the Court 
of making calls: 
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(e) call general meeting of the com- 
pany for the purpose of obtaining the 
sanction of the company by ordinary or 
special resolution, as the case may re- 
quire, or for any otker purpose he may 
think fit. 


(2) The exercise by the liquidator of 
the powers given by clause (a) of sub- . 
section (1) shall be subject to the con- 
trol of the Court; and any creditor or 
contributory may apply to the Court with 
respect to any exercise or proposed exer- 
cise of any of the powers conferred by 
this section. 


(3) The liquidator shall pay the debts 
of the company and shall adjust the rights 
of the contributories among themselves. 


(4) When several liquidators are ap- 
pointed, any power given by this Act 
may be exercised by such one or more of 
them as may be determined at the time 
of their appointment, or, in default of 
such determination, by any number of 
them not being less than two.” 


24. This provision is applicable to 
every voluntary winding up of the com- 
pany. It clearly shows that in the case of 
a members’ voluntary winding up the 
liquidator may institute actions in the 
name and on behalf of the company with 
the sanction of a special resolution of the 
company. The defendant has not taken 
any objection that the special resolution 
of the company was not passed. In fact 
his objection is confined only to two 
points, viz., that this court has no juris- 
diction and sanction has not been obtain- 
ed and this is why tae question of spe- 
cial resolution, therefore, was never put 
im issue, 


25. It appears from the structure 
and scheme of the Companies Act that 
the Legislature has approximated the 
winding up subject to supervision of 
court to voluntary winding up. Of course 
there are important differences between 
the two, Sections 522 to 527 deal specifi- 
cally with the cases of winding up sub- 
ject to the supervision of the court 
though Chapter V applies to every mode 
of winding up including winding up sub- 
ject to supervision of court. 


26. The defendant’s counsel con- 


-tends that sanction of the court winding 


up the company is essential for the insti- 
tution of the suit by the liquidator in 
the name of the company which is being 
wound up subject to supervision of the 
court. This argument is based on a con- 
fusion of thought, In winding up by the 
court ail proceedings are taken under the 
orders and directions of the court. In 
winding up subject to supervision of the 
court there is greater autonomy for the 
members or the creditors and the role of 
the court is supervisory. In my opinion 
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complete answer to the defendant’s coun- 
sel is contained in Section 526 (1) of the 
Act. The governing words in the sub- 
section are “without the sanction or in- 
tervention of thé court’. The Legislature, 
therefore, has expressly laid down that 
the court’s sanction is not necessary and 
its intervention is to be as little as pos- 
sible. Section 526 (1) provides for three 
things as regards the powers of the liqui- 
dator: 

1. the court may impose restrictions 
on the powers of the liquidator, 


2. subject to such restrictions the 
liquidator exercises all powers without 
the sanction and intervention of the 
court, and 

3. the liquidator exercises all his 
powers in the same manner as if the 
company were being wound up pie tone tee 
voluntarily. 


In voluntary winding up sanction of the 
court is not required’ by the liquidator 
to institute proceedings. By parity of 
reasoning no sanction is called for in 
winding up subject to the supervision of 
the court. The key words ‘as if’ and ‘al- 


together’ in Section 526 (1) put the mat-' 


ter beyond the pale of controversy. I, 
therefore, dismiss .the arguments cf the 
defendant’s counsel. 


21. In my opinion, this Court has 
jurisdiction to try the suit, No leave of 
the court is required by the liquidator 
to institute the suit. I decide issues 1 and 
3 in favour of the plaintiff. As I have held 
that no sanction iş required, issue No. 4 
does not arise for decision. 

Issue No. 2 


28. The plaintiff has instituted e 
suit in the following form: 


“Shri V.  Rajaraman, Liquidator, 
Globe United Engineering and Foundry 
Co. Ltd. 1/2, Jhandewala Extension, New 
Delhi-55 (now in voluntary liquidation 
subject to the supervision of Court). ” 


29. 'The form of the suit is not 
correct. A company in liquidation retains 
its corporate powers including the power 
to sue, although such powers must be 
exercised through the liquidator, The 
suit on behalf of the company in liqui- 
dation ought to be instituted in the name 
and on behalf of the company and not 
in the name of the liquidator. This ap- 
pears to me to be settled law: See City 
Bank of Lahore Ltd. v. Shiv Sharma, 
AIR 1951 Punj 144. 

30. The plaint requires amendment 
so as to bring it in. conformity with law. 
The plaintiff is allowed to amend the 
plaint subject to payment of Rs. 100 as 
cosis. . 


31. There will otherwise 


be no 
order as to costs. . l 
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32. The amended plaint will be 
filed by the plaintiff within three weeks. 
The defendant will file the written state- 
ment within three weeks thereafter. Re- 
plication will be filed, if any, within 
three weeks after the written statement 
has been filed. The parties are directed 
to appear before the Deputy Registrar on 
November 19, 1975. 

Order accordingly. 


Peene te 
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5. N. ANDLEY, C. J. AND 
5. N. SHANKER, J. 


Matu Ram and Sons and another, 
Appellants v. Elgin Mills Co., Ltd. and 
others, Respondents. 

Ex. First Appeal (OS) No. 7 of 1973, 
D/- 31-7-1973. from judgment of Avadh 
Behari, J., D/- 23-3-1973. 

Index Note: — (A) Civil P. C. (1908), 
Section 60, Proviso, Clause 1 (ccc) and sub- 
section (6) (as added in Punjab) — Ex- 
emption of residential house from attach- 


ment — Judgment-debtor has to plead 
exemption. 

Brief Note: —- (A) To-invoke sub- 
section (6) of Section 60 (Punjab), the 


Judgment-debtor has to. plead and prove 
that the house and the cther buildings 
attached constitute his residential house 
and the same are in his occupaticn. These 
pleas of fact have to be specifically raised 
before the Court and the burden lies on 
him to prove them and not on the Court 
executing the decree. It cannot, there- 
fore, be contended that the Court should 
have satisfied itself that the attached 
houses were not residential houses of 
judgment-debtor in the absence of any 
objection to that effect. (Para 6) 

Index Note: — (B) Civil P. C. (1908), 
Section 11 — Judgment-debtors filing ob- 
jections to execution but not pleading 
that attached houses. are residential 
houses and cannot be proceeded against 
— Barred by principles of constructive 
res judicata from raising such a plea at 


later stage. AIR 1953 SC 65, Referred. 
. (Para 8) 
Cases Referred: Chronological Paras 


AIR 1953 SC 65 = 1953 SCR 377, Mohan- 
lal. Goenka v. Benoy Krishna 8 


R. M. Lal, for Appellants; D. N. Bha- 
sin, for Respondents. 


S. N. SHANKER, J.:—- In this ap- 
peal. the judgment-debtors have assailed 
the order passed by the learned Single 
Judge during execution of the decree obe 
tained by the respondents against them. 

2. On April 30, 1963, the respon- 
dents obtained a decree for Rs. 75 ,000/- 
and the odd against the appeHanits from 
the Civil Court at Kanpur. On the basis 
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of a transfer certificate, on August, 18, 
1964. the decree~holders filed an applica- 
tion for execution of this decree in the 
court of the Subordinate Judge First 
Class, Delhi. On May 5, 1965, the exe- 
cuting court attached houses’ of the 
judgment-debtors, bearing Nos, 4763 and 
4764 situated at Deputy Ganj, Sadar 
Bazar, Delhi in execution of the decree. 
On October 14. 1966, the appellant, Matu 
Ram, stated before the executing court 
that he had properties other than the at- 
tached houses which were specified in ‘the 
statement filed in court and marked Ex- 
hibit J-1 and the decree-holder may pro- 
ceed against those properties first. The 
respondents agreed to ‘this suggestion 
without prejudice to their right to pro- 
ceed against the attached houses if the 
decretal amount for any reason was not 
realised from those other properties. It 
then transpired that in the other proper- 
ties the appellants had only an insignifi- 
cant share and the decretal amount could 
not be realised from them. The respon- 
dents, therefore, applied to the court for 
sale of the two attached houses. The ap- 
pellants filed objections to this vide I. A. 
Nos. 1580 of 1971 and 629 of 1972. They 
were, however, dismissed by order of the 
Executing Court dated October 27, 1972. 
The respondents then applied again to 
the court to proceed with the sale of the 
two houses. Notice of this application 
was issued to the appellants. They again 
-filed objections on January 29, 1973 and 
contended that the transfer certificate 
obtained by the respondents from Kan- 
pur courts should be considered by the 
respondents to have exhausted itself due 
to passage of time and that the attach- 
ment of the two houses which was effect- 
ed as far back as May 5, 1965, should be 
deemed to have been released as nothing 
had been done in respect of these proper- 
ties over the past so many years. it was 
also contended that there was no subsist- 
ing attachment in respect of these houses 
and that they could not, therefore, be 
put to sale. The learned Single Judge 
found that all these objections were 
without substance and dismissed them by 
the impugned order and directed the 
decree-holder to proceed further with 
the execution and to file the application 
ae Order 21, Rule 65, Civil Procedure 
ode, 


3. Shri R, M. Lal, appearing for 
appellants, has not made any serious at- 
tempt to canvass the correctness of ‘the 
findings in respect of the first two objec- 
tions and very rightly because, as found 
by the learned Single Judge, the execu- 
tion application in pursuance of which 
the houses were attached wag still pend- 
ing and was at no time dismissed. This 
execution was started on the basis of a 
valid transfer certificate and it is not the 
case of the appellants that the houses in 
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question were not attached during this 
execution, It was because of the state- 
ment of the appellant. . Matu Ram. him- 
self that the respondents agreed to pro-. 
ceed first against the other mroperties 
mentioned in Annexure J-1 and the exe- 
cution proceedings, therefore, took time 
but the attached houses were at no stage 
released. The objections, therefore, that 
the transfer certificate should be consi- 
dered to have exhausted itself and the 
attached houses should be deemed to 
have been released were wholly without 
merit. 


å. In support of the third objec- 
tion, Shri R, M. Lal urged that the at- 
tached houses could not be sold by re- 
ason of the Punjab Relief of Indebtedness 
Act and the proviso to Section 60 of the 
Code of Civil Procedure providing for ex- 
emption from attachment and sale of a 
residential house belonging to the judg- 
ment-debtor. Confronted with the posi- 
tion that no averment that the attached 
houses were the residential houses of the 
appellants was made in the objection-peti- 
tion filed in court and, therefore, the 
relief on ‘this ground was not available 


-to the appellants, the learned Counsel re- 


ferred to the Punjab Amendment of 
clause (c) of Section 60 of the Code of 
Civil Procedure which is in force in 
Delhi and urged that it was the duty of 
the Executing Court, even without an ob- 
jection being raised, to satisfy itself that 
the property sought to be attached was 
not the residential house of ‘the judg- 
ment-debtor. 


5. Proviso to Section 60 of the 
Code of Civil Procedure enumerates par- 
ticulars of the properties which in law 
would not be liable to attachment and 
sale. Clause (c) of the proviso mentions 
houses and other buildings belonging to 
an agriculutrist and occupied by him. The 
Punjab Amendment, inter alia, provides 
that after clause (c) in the proviso to Sec- 
tion 60, clauses (cc) and (cee) shall be 
deemed to be inserted. It further added 
sub-section (3). (4). (5) and (6) after sub- 
section (2) of Section 60. It was clause 
(ccc) axd sub-section (6) on which the 
learned counsel for the appellants relies. 
They read: 


“(eec) one main residential house 
and other buildings atzached to it (which 
the material and the sites thereof and 
the lana immediately appurtenant thereto 
and necessary for their enjoyment) be- 
longing to a judgment-debtor other than 
an agriculturist and occupied by. him: 


Provided that the protection afforded 
by this clause shall not extend to any 


property specifically charged with the 
debt sought to be recovered.” 
Sub~section (6) of Section 60: 

“No order for attachment shall 


be made unless the Court is satisfied that 
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the property sought to be attached is not 
exempt from attachment or sale.” 


Sub-clause (cce) exempts one main resi- 
dential house such as is described from 
attachment and sale in execution of a 
deeree. Sub-~section (6) contains a pro- 
hibition against an order of attachment 
keing made unless the Court is satisfied 
that the property sought to be attached 
is not exempt from attachment or sale. 
The contention is that in the case of a 
residential house, the Court has to be 
satished precedent to making an order 
for attachment that the property sought 
to be attached is not exempt from attach- 
ment or sale and in the present case the 
Executing Court had not expressed such 
satisfaction before making the order of 


. attachment even ex parte. 


“been attached by the respondents, 


6. It is further contended that 
there was not even an averment in the 
application for execution that the houses 
in question were not exempt from ai- 
tachment or sale. In our opinion, this is 
not a proper construction of sub-section 
(6) of Section 60 of the Code of Civil 
Procedure, To invoke this provision the 
judgment-debtor has to plead and prove 
that the house and the other buildings 
attached constitute his residential house 
and that the same are in his occupation. 
iThese pleas of fact have to be specificai- 
ly raised before the court. The Execut- 
ing Court is not bound to start with the 
presumption that every property sought 
ito be attached is exempt under Section 
60. The appellants in this case, we find 
at no stage raised these pleas of fact. 
They are, therefore, not entitled to urge 
these facts at a later stage of the objec- 
tion proceedings to support the plea that 
there igs no valid and subsisting attach- 
ment. If a property covered by the pro- 
visa to Section 60 and exempt from at- 
tachment is attached, it is open to the 
judement-debtor to file objection and to 
plead and prove that the attached pro- 
perty is exempt from attachment and for 
this purpose the burden lies on him and 
net on the court executing ‘the decree. 
The contention, therefore, that the court 
should have satisfied itself that the at- 
tached houses were not the residential 
houses of the judgment-debtor in the 
absence of any objection ‘to that effect, 
has no merits. 


da It would further be seen that 
in this case after the two houses F 
the 
appellants, Matu Ram, himself stated that 
the execution may first be proceeded 
with against the other properties men- 
tioned in Annexure J-1. The respon- 
dents accepted ‘this suggestion and acted 
on this statement. We are in full agree- 


-ment with the learned Single 
Judge that in these circumstances 
the objection that the attached 
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houses were residential houses of the 
judgment-debtor ano, therefore. could 


not be sold is not at all open to the ap- 
pellants. 


8. There is another aspect of the 
matter. The appellants raised objections 
to execution by means of I. As. 1580 of 
1971 and 629 of 1972 which were dismiss- 
ed on October 27, 1972 as we have al- 
ready said. In these objections it was 
not pleaded that the attached houses 
were residential houses and could not be 
proceeded against in execution, The piea 
now sought to be raised, for this reason,! 
is clearly barred by principles of cons- 
tructive res judicata which. it was not 
disputed, applied fully to execution pro- 
ceedings. (See Mohanlal Goenka v. Be- 
noy Krishna. AIR 1953 SC 68). 


9. The learned Single Judge in 
our view was, therefore, correct in dis- 
missing ‘the objections of the appellants 
on all these grounds. 


10. Shri R. M. Lal lastly contend- 
ed that the executing court did not 
frame issues and the impugned order for 
this reason was vitiated, The objection 
is frivolous. At no stage, it appears from 
the order of the learned Single Judge, 
the appellants prayed for the framing of 
any issues or fer permission to lead any 
The questions agitated were 
mainly questions of law that could be de- 
cided with reference to the file tha; was 
before the court. We find that no preju- 
dice has been caused to the appellants in 
this case by the non-framing of the issues 
and reject the contention unhesitatingly. 


11, In the result, this appeal is 
dismissed with costs, Counsel’s fee 
Rs. 100/-. 


Appeal dismissed. 


AIR 1974 DELHI 207 (V 61 C 41) 
PRAKASH NARAIN, J. 

Raman Hosiery Factory. Delhi and 
others, Plaintiffs v. J. K. Synthetics Ltd. 
and others, Defendants. 

Suit No. 559 of 1973, D/- 9-1-1974. 

Index Note: — (A) Civil Procedure 
Code (1908), Section 38; Order 39, Rule 2 
permanent injunctian — Inte- 
rim injunction pending disposal of suit 
— Where final relief cannot be granted 
no interim injunction can be issued. AIR 


ta 
— a ay 


1958 Mad 287, Foll, (Para 19) 
Index Note: — (B) Specific Relief 

Act (1963), Section 38 — Perpetual in- 

junction — When can be granted. 


Brief Note: — (B) A perpetual in- 
junction can be granted to prevent the 
breach of an obligation existing in favour 
of the plaintiff, whether expressly or by 
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implication; or when such obligation ari- 
ses from a contract whick can be speci- 
fically enforced: or when the defendant 
invades or threatens to invade the plain- 
tiffs right to. or enjoyment of property, 
inter alia, where the invasion is such that 
compensation In money would not afford 
adequate relief or where there exists no 
standard for ascertaining the actual da- 
mage caused or likely to be caused by 
the invasion. (Para 6) 


Index Note: — (C) Monopolies and 
Restrictive Trade Practices Act (1969), 
Sec. 37 — Scheme of the Act — Essen- 
tially different from that of the English 
Act — Prima facie plaintiff have no case. 


Brief Note: — (C) There is an essen- 
tial difference between the English Res- 
trictive Trade Practices Act and the 
Indian Monopolies and R. T PF. Act. 
Under the English Act once the court 
comes to the conclusion that a particular 
restriction is contrary to public interest 
the agreement automatically becomes 
void in respect of those restrictions. 
Onder the Indian Act if the Commission 
is of the opinion that the practice is pre- 
judicial to the publie interest it has by 
order to declare the agreement to be 
void, Thus, under the English Act a res- 
trictive trade practice found contrary to 
public interestis void abinitio but under 
the Indian Act it has to be declared void. 
So in India an agreement ccntaining a res- 
trictive trade practice would not be un- 
lawful till the Commission issues a direc- 
tion that it is void. 


Section 20 of the Restrictive Trade 
Practices Act, 1956 (the Erglish Act), in- 
ter alia, lays down, where any such res- 
trictions are found by the court to be con- 
trary to the public interest, the agree- 
ment shall be void in respect of those 
restrictions. The Monornolies A-~+ S 37 on 
the other hand, lays down that the Corn- 
mission may inquire into any restrictive 
trade practice and. if after such inquiry. 
it is of the opinion that the vractice is pre- 
judicial to the public interest, the Com- 
mission may. by order direct that (a) the 
practice shall be discontinued or shall 
not be repeated; (b) the agreement relat- 
ing thereto shall be void in respect of 
such restrictive trade practice or shall 
stand modified in respect thereof ın such 
manner as may be specifiec in the order. 


The suit in the instant case is mis- 
conceived and (though a conspiracy by 
persons entered maliciously with inten- 
tion to injure a plaintiff and not legiti- 
mately to advance their own interest 
might be actionable in civil proceedings in 
damages as there is no allegation to that 
effect in the plaint, the suit is not prima 
facie maintainable even i= the alleged 
agreement be violating some law. 1900- 
1903 All ER 1 and (1889) 23 QBD 598 and 
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(1968) 2 All ER 163 and (1971) 1 All ER 
1031 Considered. (Paras 11. 14) 
Cases Referred: Chronological Paras 
(1971) 1 All ER 1031 = (1971) 2 WLR 647 
Brekkes Ltd. v. Cattell 13 
(1968) 2 All ER 163 = (1968) 2 QB 762, 
Daily Mirror Newspapers Ltd. v. Gard- 
ner 13 
AIR 1958 Mad 287 71 Mad LW 2il, 
K. P M. Aboobucker v. K. Kunha- 
moo 19 
1900-1203 All ER 1, Quinn v. Leathem 11 
(1889) 23 QBD 598 = 58 LJ@B 465, Mo- 
areca Ship Co. v. McGregor ey 
Q. 


JUDGMENT: — 


The plaintiffs are 
the three partners and their part- 
nership firm who claim that they are 
carrying on the business of manufacture 
and sale of nylon hosiery goods in Delhi. 
Defendants 1 to 4 are manufacturers of 
various types of nylon filament yarn, in- 
cluding nylon-6 multi-filament yarn an 
supply about 90 per cent, of the total 
nylon yarn produced in India. Defen- 


dants 1 to 4 also manufacture nylon 
crimped/dyed yarn. Defendant 5 is an 
Association of synthetic fibre industry, 


Bombay of which defendants 1 to 4 are 
members. Defendants 6 to 23 are various 
associations/Co-operative Societies, who 
represent some of the actual users of the 
said nylon-6 multi-filament yarn and also 
nylon crimped/dyed yarn. Defendant 24 
is the Chairman of the Central Nylon 
Committee; defendant 25 is the Member- 
Secretary of the Central Nylon Commit- 
tee and defendant 26 is ‘the Chairman of 
the Silk and Rayon Textile Export Pro- 
motion Council and is also a member of 
the said Central Nylon Committee. 


2. Defendants 1 to 4 and defendants 
6 and € to 14 entered into an agreement 
dated April 22, 1972 (hereinafter referred 
to as “the Apri] Agreement”) whereby the 
selling rices of various deniers and spe- 
cifications of only nylon multi-filament 
yarn were fixed as the ceiling prices and 
defendants 1 to 4 agreed to maintain the 
pattern of their production 'to be able to 
meet the requirements of the Actual 
Users Industry from time to time. On 
September 9, 1973, defendants 1 to 4 and 
6 to 23 entered into another agreement 
(hereinafter referred to as “the Septem- 
ber Agreement’) superseding the April 
Agreement. This agreement purports to 
have been entered into to avoid hard- 
shiv, to evolve a voluntary system of 
production, a suitable voluntary ‘system 
of pricing. a suitable system of equitable 
distribuzion to Actual Users and to foster 
a spirit of co-operation between the par- 
ties. A central Review Committee was 
set up under this agreement to consider 
problems of distribution of nylon yarn 
manufactured by defendants 1 to 4. The 


_ plaintiffs do not clairn to be parties 
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tu 
either the April Agreement or the Sep- 
tember Agreement. They, however, felt 
aggrieved by the aforesaid defendants 
entering into the September Agreement. 
In consequence, the plaintiffs filed the 
present suit praying that the September 
Agreement be declared to be void and/or 
illegal: that the defendants, their agents 
and servants be restrained by a perpetual 
injunction from, in any manner. directly 
or indirectly distributing nylon multi- 
filament yarn and/or nylon crimped and/or 
nylon crimped/dyed yarn under -the said 
Agreement dated September 9, 1973: and 
the said Agreement he ordered to deli- 
vered up and be cancelled, Along with 
the suit the plaintiffs rnoved an applica- 
tion under Order 39, Rules 1 and 2 read 
with Section 151 of the Code of Civil 
Procedure praying that pending the dispo- 
Sal of the suit a temporary injunction res- 
training the defandants, their agents or 
servants from, in any manner direcily 
or indirectly distributing nylon multi-fila- 
ment varn, and/or nylon crimped and/or 
nylon crimped/dved yarn under the 
Agreement dated September 9. 1973, en- 
tered into between defendants 1 to 4 and 
defendants 6 to 23. An ex parte tempo- 
rary injunction in the above terms was 
also sought 


3. The suit was valued for the 
purposes of jurisdiction at Rs. 200/- and 
was filed in the court of the Senior Sub- 
Judge, Delhi. on being assigned to a Sub- 
ordinate Judge an ex parte interim in- 
junction was issued in terms of the pra- 
yer in the said application. This led the 
All India Man Made Textiles Manufac- 
turing Association, defendant No. 7, to 
move an application under Order 39. Rule 
4 C. P. C. for setting aside the ex parte 
ad interim injunction issued by the Sub- 
ordinate Judge on December 1, 1973. 
There were other proceedings in the mat- 
ter ending with the suit being transfer- 
red by this Court to its file on its Extra- 
ordinary Original Civil Jurisdiction Side. 
By an order dated December 24, 1973 
Hon’ble the Chief Justice vacated the ex 
parte ad interim injunction and directed 
the two applications to be heard by me. 
That is how the matter has come up be- 
fore me. 


4, The plaintiffs’ case, as set out 
in the plaint. is that they are the manu- 
facturers of nylon hosiery goods for tne 
manufacture of which goods the 
material is nylon-6 crimped/texturised, 
ecrimped/dyed yarn. The plaintiffs used 
to purchase their requirements of the 
raw material from the Khanna . Rayon 
Industries and Reliance Textile Industries 
(Private) Limited, A small quantity is 
also claimed to have been purchased by 
the plaintiffs from defendant No. 1 
through its authorised dealers during the 
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cording to the plaintiffs. defendants 1 to 
4 manufactured about 90 per cent. of tne 
total nylon varn produced in India. This 
nylon yarn is purchased by crimpers wno 
process it. The nylon yarn processed by 
the crimpers is the basic raw material 
for the business of manufacture of nylon 
hosiery goods, It is alleged that under 
the September Agreement nylon yarn cf 
various types is to be supplied by defen- 
dants 1 to 4 to Actual Users which doe: 
not include crimpers; and unless tbe 
crimpers agree that they are only pro- 
cessers of the Actual Users of nylon yarn 
they will not get any supplies, The re- 
sult would be that unless the crimpers 
apree that they are not Actual Users and 
are only processers of the Actual Use:s 
they would not get delivery of grey and/ 
or dyed/crimped ‘textile yarn or nylon 
yarn to be processed and made into grey 
and/or’ dyed/crimped/texturised varn 
from defendants i to 4 and manu- 
facturers of nylon hosiery goods 
would not be able to get the 
supplies of their raw material from 
the crimpers who were the main sup- 
pliers of the nylon hosiery goods indus- 


` try. It is alleged by the plaintiffs that the 


September Agreement thus alms at oust- 
ing crimpers and in turn cripple the ny- 
lon hosiery goods industry inasmuch as 
this industry would not be able to get its 
supplies of the raw material from ‘he 
crimpers. The contention is that on ac- 
count of the compelling conditions irni- 
posed on the crimpers under the Septem- 
ber Agreement to accept that they are 
not the Actual Users, defendants 1 to 4 
are depriving the plaintiffs from receiv- 
ing crimped/dyed yarn. It is alleged that 
the defendants are manipulating the mar- 
ket and pushing up the prices of the raw 
material. Under the September Agree- 
ment the plaintiffs would only get a very 
mail quota of the ~crimped/dyed yarn 
from defendants 1 to 4. It is not slated 
if Khanna Rayon Industries and Keliance 
Textile Industries (P) Ltd.. would be able 
to supply the raw material to the plain- 
tiffs. The September Agreement is thue 
said to be in contravention of the provi- 
sions of the Monopolies and Restrictive 
Trade Practices Act. 1969. In conse- 
quence, it is claimed that the agreernent 
being against public policy was liable to 
be declared void and defendants restrain- 
ed from enforcing it. The plaintiffs claim 
that the defendants have entered into a 
conspiracy to do various acts with an in- 
tention to injure ‘the plaintiffs and other 
hosiery goods manufacturers and the 
crimpers. This constitutes a tort of con- 
spiracv and interference with the plain- 


tiffs: trade by unlawful means. As a re- 
sult of this alleged injury threatened and 
being caused to the plaintiffs an interim 
injunction is sought by the plaintiffs 
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eens the defendants, as noticed ear- 
ier. 


Most of the defendants are represent- 
ed in court including the Federation of 
Hosiery Manufacturers Association of 
India. They have resisted the grant of 
the temporary injunction. 


5. As already stated, the plaintitts 
are not a party to the September Agree- 
ment. Their principal complaint is that 
by the operation of the September Agree- 
ment the crimpers will not be abie to get 
nylon yarn for being processed into tne 
raw material required for the hosiery in- 
dustry. As such the plaintiffs wouid suf- 
fer great loss and may have to close down 
their manufacturing unit. 


6. The grant of perpetual injunc- 
tions is governed by the provisions in 
Chapter VIII of the Specific Relief Act, 
1963. The grant of temporary injunctions 
is regulated by the Code of Civil Proce- 
dure, ‘Section 38 of the Specific Relief 
Act reads as under: 


“38 (1) Subject to the other provi- 
sions contained in or referred to bv this 
Chapter. a perpetual injunction may be 
granted to the plainziff to prevent the 
breach of an obligation existing in his 
favour, whether expressly or by implica- 
tion. 

(2) When anv such obligation arises 
from contract, the court shall be yvuided 
by the rules and provisions contained in 
Chapter II 


(3) When the defendant invades or 
threatens to invade the plaintiff’s right 
to, or enjoyment of, property, the Court 
may grant a perpetual injunction in the 
following cases, namely:— 

(a) where the defendant is trustee of 
the property for the plamtiff: 


(b) where there exists no standard 
for ascertaining the actual damage caus- 
ed, or likely to be caused bv the invasion; 

(c) where the invasion is such that 
compensation in money would not afford 
adequate relief; 


(d) where the injunction is neces- 
sary to prevent a multiplicity of judicial 
proceedings.” 

As would be apparent from a reading of 
the above section a perpetual injunction 
can be granted to prevent the breach of 
lan obligation existing in favour of the 
plaintiff, whether expressly or by impli- 
‘cation; or when such obligation arises 
ltrom a contract which can’ be specifically 
‘enforced; or when the defendant invades 
or threatens to invade the plaintifi’s right 
to, or enjoyment of property, inter alia, 
where the invasion is such that compen- 
sation in money would not afford ade- 
'quate relief or where there exists no 
standard for ascertaining the actual da- 
'mage caused or likely to be caused by the 
invasion. The plaintiffs claim that ‘they 
[would be entitled to a perpetual injunc- 
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tion to prevent the breach of an obliga- 
tion existing in their favour by implica- 
tion and .lso because the plaintiffs’ right 
to or enjoyment of property is being in- 
vaded or threatened, the damage from 
whick cannot be ascertained nor would 
compensation in money be an adequate 
relief. Since they claim they would be 
entitled to a perpetual injunction on the 
facts of this case a temporary injunction 
should be granted pending the disposal 
of the suit. Whether the plaintiffs have 
made out a prima facie case for the grant 
of a perpetual injurction will be com- 
mented upon by me hereafter. 


1: As already noticed, the grant of 
temporary injunction is governed by the 
Code of Civil Procedure and the relevant 
provisions in this behalf are Section 151, 
Civil Procedure Code and Order 39, Rr. 1 
end 2. Section 151, Civil Procedure Code 
saves the inherent powers of the court to 
do justice between the parties. It will, 
however, be attracted only if there is no 
other statutory provision under which re- 
lief may be claimed, I have. therefore, 
to see whether the provisions of O, 39, 
Rules 1 and 2 are attracted in the pre- 
sent case. 


8. Rule 1 of Order 39 is obviously 
not attracted in the circumstances of the 
case as there is no allegation or averment 
that any property in dispute in this suit 
is in danger of being wasted, damaged or 
alienated by the defendants or is likely 
to be wrongfully sald in execution of a 
decree. Similarly, ‘there is no allegation 
cr averment that the defendants threaten 
cr intend to remove or dispose of their 
property with a view to defraud their 
creditors. Reading Rule 2 of Order 39, 
C. P. C., itis urged that the defendants 
are liable to be restrained from commit~ 
ting “other injury of any kind’. So, all 
that has to be seen is whether the plain- 
tiffs have made out a case that the defen- 
dants are committirg “other injury of 
any. kind”. This being the position the 
plaintiffs can succeed in this interlocu- 
tory application only if they bring their 
case within the ambit of Rule 2 of Order 
39 of the Code of Civil Procedure. 


9. Mr. D. V.°Patel, the learned 
Counsel for the plaintiffs, invited my at- 
tention to paragraph 20 of the plaint 
which sets out 'the injury being commit- 
ted by the defendants to the detriment of 
the plaintiffs. He contends that by vir- 
tue of the provisions of the Monopolies 
and Restrictive Trade Practices Act, 1969 
(hereinafter referred to as the Monopo- 
lies Act) an implied obligation has come 
into existence in favour of the plaintiffs 
and the entering into of the September 
Agreement is a breach of that obligation. 
In orcer to appreciate the contention it 
will be necessary to notice a few provi- 
sions of the Monopolies Act, 
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10. The Monopolies Act ‘was en- 
acted by the Parliament to provide that 
the operation of the economic system. 
does not result in the concentration of 
economic power to the common detri- 
ment, for the control of monopolies, for 
the prohibition of monopolistic and res- 
trictive trade practices and for matters 
connected therewith or incidental there- 
to, The entering into of ‘the September 
Agreement is claimed to be a restrictive 
trade practice as defined in the Monopo- 
lies Act and to which the provisions of 
Sections 33, 35, 37, 38 and 48 of the 
Monopolies Act are attracted. Reading 
the definitions given in the Monopolies 
Act, “a restrictive trade practice” means 
a trade practice which has, or may have 
the effect of preventing, distorting or 
restricting, competition in any manner 
and in particular, (i) which tends to obs- 
truct the flow of capital or resources into 
the stream of production, or (ii) which 
tends to bring about manipulation of pri- 
ces, or conditions of delivery or to affect 
the fow of supplies in the market relat- 
ing to goods or services in such manner 
as to impose on the consumers unjusti- 
fied costs or restrictions. A trade prac- 
tice itself has been defined by clause (u) 
of Section 2 as under:— 


“Trade practice” means any practice 
relating to the carrying on of any trade, 
and includes— 


(i) anything done by any person 
which controls or affects the price charg- 
ed by, or the method of trading of, any 
trader or any class of traders, 


(ii) a single or isclated action of any 
person in relation to any trade;” 


Section 33 of the Monopolies Act re- 
quires that any agreement relating ‘ to a 
restrictive trade practice falling within 
one or more of the categories specified 
in that section shall be subject to regis- 
tration in accordance with the provisions 
of Chapter V of the Act. The Septem- 
ber Agreement is claimed to fall within 
the ambit of clauses (a) and (j) of Sec- 
tion 33 which read as under:— 


“(a) any agreement which restricts, 
or is likely to restrict, by any method the 
persons or classes of persons to whom 
goods are sold or from whom goods are 
bought; 

(i) any agreement to sell goods at 
such prices as would have tthe effect of 
eliminating competition or a competitor,” 
Section 35 of the Monopolies Act lays 
down that agreements falling within the 
ambit of Section 33 become registrable 
under the Act. Section 37 gives power 
to the Commission appointed under the 
Monopolies Act to enquire into the res 


trictive ‘trade practices. This section 
reads as under :— 
"37. Investigation into restrictive 


trade practices by Commission.— (1) The 
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Commission may inquire into any restric- 
tive trade practice, where the agreement, 
if any. relating theteto has been registered 
under -Section 35 or not, which may 
come before it for inquiry and, if after 
such inquiry -it is of opinion that the 
practice is prejudicial to the public inte- 
rest. the Commission may, by order, di- 
rect fthat— 

(a) the practice shall be discontinued 
or shall not be repeated; 


(b) the agreement relating thereto 
shall be void in respect of such restric- 
tive trade practice or shall stand mou- 
fied in respect thereof in such manner as 
may be specified in the order, 


(2) The Commission may, instead of 
making any order under this section, per- 
mit the party to any restrictive trade 
practice, if he so applies to take such 
steps within the t:me specified in t-1-83 
behalf by the Commission as may be ne- 
cessary tc ensure that the trade practice 
is no longer prejudicial to the public ‘inte- 
rest and, in any “such case, if the Com- 
mission is satisfied that the necessary 
steps have been taken within the time 
specified it may decide not to make any 
order under this section in respect of that 
trade practice. 

(3) No order shall be made under 
sub-section (1) in respect of— 


(a) any agreement between buyers 
relating to goods which are bought by 
the buyers for consumption and not for 
ultimate re-sale whether in the same or 
different form, type or specie or as cons- 
tituent of some other goods; 

(b) a trade practice which is express- 
ly authorised by any law for the time 
being in force. 


(4) Notwithstanding anything contain- 
ed in this Act, if the Commission, during 
the course of an inquiry under stub- 
finds that a monopolistic 
undertaking is indulging in restrictive 
trade practices, it may. after passing such 
orders under sub-section (1) or sub-sec- 
tion (2) with respect to the restrictive 
trade practices as it may consider neces- 
sary, submit the case along with its find- 
ings thereon to the Central Government 
with regard to any monopolistic ‘trade 


_ practice for such action as that Govern- 


ment may take under Section 31.” 
Section 38 lays down that for the pur- 


‘pose of any proceedings before the Com-~ - 


mission, under Section 37 a restrictive 
trade practice shall be deemed to be pre- 
judicial to the public interest un- 
less the Commission is satisfied of any 
one or more of the circumstances enu- 
merated in that section to exist. In other 
words the circumstances enumerated are 
what may be called ‘gateways’ for an 
agreement not to be regarded as being 
prejudicial to public interest, Section 48 
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of the Monopolies Act lays down penal- 
ties which a person may incur on prose- 
cution for failure to ‘register an agree- 
ment as contemplated by Sections 33 and 
35 of the Monopolies Act, 


11. The learned counsel for the 
plaintiffs urged that although it is the 
Commission under the Monopolies Act 
which has to investigate as to whether 
the September Agreement suffers from 
the vice of a restrictive trade practice and 
if it is satisfied that it does so suffer it 
may by order direct that the practice be 
discontinued or the agreement shall be 
void, yet the civil courts are not preclud- 
ed from looking into the matter and if 
satisfied grant at least an interim relief 
that the September Agreement be not 
acted upon by the defendants. It was 
contended that inasmuch as the giving 
effect to the plaintiffs the civil courts 
should step in to prevent that injury, 
particularly because the agreement - is 
in violation of law. Evervone has œ resht 
to earn his living in his’ own way provid- 
ad he does not violate some law prohibit- 
ing him from so doing or infringe the 
legal rights of other people. It is con- 
tended that the defendants by entering 


into the September Agreement can- 
not claim. that they are exercising 
their right’ to earn their living in 
thelr own way and so, cannot be 


stopped from exercising that right be- 
cause in the exercise of that right they are 
violating the Monopolies Act and are in- 
fringing the legal rights of the plain- 
tiffs. Support for this contention was 
found from a decision of the House of 
Lords in Quinn v. Leathem. 1900-1903 All 
ER 1. In this case the House of Lords 
was considering an appeal of a defendant 
against whom and three others an action 
was brought to recover damages for 
wrongful interference with the plain- 
tiffs business of a butcher, After notic- 
ing the decision of Lord Halsbury, L.C. 
in Mogul Steamship Co. v. McGregor. Gow 
& Co. (1889), 23 QBD 598 and various 
other decisions in which an individual’s 
right and freedom to trade upon what 
terms he wills was upheld. it was observ- 
ed that although a person has a right to 
earn his living in his own way, he can- 
not do so if he violates some law prohi- 
biting him from so doing or infringe the 
legal rights of other people. This right 


involves liberty to deal with other. per- 


sons who are willing to deal with him. 
A conspiracy by persons, maliciously and 
with intention to injure a plaintiff and 
not legitimately to advdnce their own in- 
terest, is actionable in civil proceedings 
for damages. There can be no doubt 
about this proposition of law but the 
question is of the applicability of the 
rule enunciated by the House of Lords 
to the facts of the present case. — There 
is No averment worth the name in the 
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plaint that the defendants have malici- 
ously and with interttion to injure the 
plaintiffs entered into a conspiracy. Whe- 
ther the September Agreement amounis 
to violating some law or infringes iegal 
rights of other people is a matter which 


will be commented upon hereafter. 


12. Mr. Patel urged that the Sep- 
tembe- Agreement violates a law and le- 
gal rights of the plaintiffs because the 
trade practice contained in the Septem- 
ber Avreement is against public interest 
and unlawful by virtue of the provisions 
oË Section 38 of the Monopolies Act. If 
that be so, then he claims that he is en- 
titled to the grant of a temporary injunc- 
tion and interference by the civil courts 
at this stage. 


13. My attention was invited to 
tyro English decisions which I may first 
notice before commenting upon the con- 
tention of the learned counsel. 


In Daily Mirror Newspapers Ltd. v. 
Gardn2r (1968) 2 All ER 168 the Court 
of Appeal in England was concerned with 
“stop notices” asked to be issued by the 
National Federation af Newsagents, Book- 
sellers and Stationers by all its members 
to the wholesalers tc effectuate a com- 
plete boycott of the plaintiffs’ newspaper, 
The Daily Mirror, fcr one week, These 
“stop notices’ were asked to be issued in 
a dispute regarding commission payable 
by the newspaper to the wholesalers and 
the retailers. It was held on action hav- 
ing been brought by the Daily Mirror 
Newspapers Ltd. for injunction that the 
plaintizfs having shown prima facie an 
actionable wrong by the defendants the 
court should exercise its discretion to 
grant a temporary injunction, as the ba- 
lance of convenience was greatly in favour 
of preserving the present position. The 
plaintiffs were held to have established a 
prima facie case of inducement by the 
defendants without lawful justification of 
breaches of contract by the wholesalers 
with the plaintiffs and prima facie the 
recommendation of the defendants was 
equivalent to a restriction deemed con- 
trary to the public interest by virtue of 
Section 21 and Section 6 of the Restric- 
tive Trade Practices Act, 1956. Lord 
Denning, M, P. in his speech noticed 
the contention of the plaintiffs that the 
defendants were using unlawful means 
to injure the trade of the plaintiffs þe- 
cause they were contravening the Res- 
trictive Trade Practices Act, 1956. Under 
Section 21 of that Act a restriction is 
deemed ‘to be contrary to public interest 


‘and although this matter would be de- 


cided by the Restrictive Trade Practices 
Court, it was within the purview of -the 
civil court if the Federation made a re- 
commendation which was unlawful and 
that recommendation interfered with the 


trade oy business of another to issue an 
interlocutory injunction. 


In Brekkes Lid. v. Cattel (1971) 1 All 
ER 1031, the Court of Chancery issued 
an interlocutory `niunct on where `t was 
-conceded that the defendants, who were 
members of a Birmingham association re- 
presenting the interest of the Birmingham 
Wholesale Fish Market and the Hull Fish 
Merchants Protection Association Ltd. 
implemented or sought to imple- 
“ment a resolution of the Birmin- 
gham Association tbat their mem- 
bers would not accept fish from Hull con- 
veyed on any vehicles other than those 
officially nominated by t e Hull Assecia- 
tion which -ousted the plaintiffs and 
amounted to a restrictive trade practice 


within the meaning of Restrictive Trade- 


Practices Act, 1956. It was observed in 
the course of judgment that inasmuch as 
such a conspiracy amounted to a tort, it 
was actionable because the trade. practice 
was unlawful within the meaning of. the 
English Act. 


14. Section 20 of the Restrictive 
[Trade Practices Act, 1956 (the English 
Act). inter alia. lays down, where any 
such restrictions are found by the court 
to be contrary to the public interest, the 
agreement shall be void in respect of 
-those restrictions. The Monopolies Act 
'on the other hand, lays down that the 
Commission may inquire into any restric- 
tive trade practice and, if after such in- 
quiry it is of the opinion. that the prac- 
tice is prejudicial to the public interest. 
the Commission may. by order 
that,— (a) the practice shall be discon- 
tinued or shall not be repeated: (b) the 
agreement relating thereto shall be void 
in respect of such restrictive trade prac- 
tice or shall stand modified in respect 
thereof in such manner as may be speci- 
lied in the order. There is thus an es- 
sential difference between the English 
Act and the Indian Act. Under the Eng- 
lish Act once the court comes to the con- 
Jelusion that a particular restriction is con- 
trary to public interest the agreement 
automatically becomes void in respect of 
those restrictions. Under the Indian Act 
if the Commission is of the opinion that 
the practice is prejudicial to the public 
interest it has by order to declare the 
agreement ‘to be void. Thus, under the 
English Act a restrictive trade practice 
found contrary to public interest is void 
ab initio but under the Indian Act it has 
to be declared void. So, an agreement 
containing a restrictive trade practice 
would not be unlawful till the Commis- 
sion issues a direction that. it is void, I, 
therefore, do not find any force in the 
argument that assuming the September 
Agreement contains restrictive trade 
practice it is an unlawful agreement. This 
opinion, however, is only on the prima 
facie aspect of the case and would not 
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prejudice the ultimate decision of the | 
case, 


15. - Coming now. to the two Eng- 
lish decisions rel.ed upon by Mr. Pa‘ J 
find on facts the rule enunciated is not 
attracted to the circumstances of the 
present case. In both the cases the ac- 
tion complained of was directed against 
the plaintiff in so many words. In the 
present case the September Agreement is 
not directed against the plaintiffs as 
such. Indeed, the plaintiffs’ complaint is 
that the crimpers would not be able to 
get yarn for being processed and in turn 
being supplied to the plaintiffs. The 
crimpers have not come forward to make 
any complaint nor is there any averment 
that the crimpers are not getting sup- 
plies. The condition imposed on the 
crimpers that they. should first admit that 
they are not Actual Users is a matter 
which the crimpers could complain of and 
not the plaintiffs. Prima facie therefore, 
the plaintiffs have not made out any case 
of short supplies or non-supply even if 
it. be assumed that there is any obliga- 
tion on defendants 1 to 4 to make sup- 
plies to the plaintiffs. 


16. Mr. Patel urged that if this 
agreement is allowed to stand the defen- : 
dants would control the entire market 
and there would not be free competition. 
The plaintiffs on their own showing pur- 
chase most of their yarn from manufac- 
turers other than defendants 1 to 4 
though they are said to fabricate 90 per 
cent of the yarn. No case has been made 
out, prima facie, that the suppliers of 
the plaintiffs are not getting the yarn 
from defendants 1 to 4 or that those sup- 
pliers are unable to supply raw material 
to the plaintiffs. Indeed, prima facie, 
the plaintiffs do not seem to have any 
cause of action against the defendants. 


17. Section 23 of the Contract Act 
does not seem to be attracted because the 
consideration or object of the September 
Agreement, prima facie, is not forbidden 
by any law nor does it defeat any pro- 
vision of law nor is fraudulent or involv-* 
ing or implying injury ‘to the person or 
property of another, It is urged that it is 
against public policy but then it would be 
against public policy only if after a pro- 
per inquiry by the Commission under the 
Monopolies Act it is found that it falls 
within the ambit of Sections 37 and 238. 
It is neither possible nor desirable for this 
court to comment upon this aspect parti- 
cularly at this stage. 


18. In view of my opinion express- 
ed above on the prima facie aspect of the 
case it is unnecessary to comment upon 
the provisions of Section 41 of the Speci- 
fic Relief Act. I may, however, mention 
that as at present advised the plaintiifs 
do not appear to be entitled to any. of the 
reliefs claimed in the plaint. First, the 
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grant of these reliefs does not, in any way, 
seem to benefit the plaintiffs. The annul- 
a:ent of the September Agreement can- 
c»t guarantee supplies to the plaintiffs 
aer Can a permanent injunction against 
te defendants from actine on the Sep- 
tember Agreement ensure supply of raw 
material to the plaintiffs, Secondly, there 
is no cause of action td claim these re- 
liefs. It was urged that if the Septem- 
ber Agreement is not acted upon. the 
nylon yarn will be available in free 
market. But all these are speculative 
matters and cannot be gone into at this 
stage. The plaintiffs are certainly not 
entitled to claim delivery and cancella- 
tion of the September Agreement as they 
are not party to the same. Prima facie, 
therefore, the plaintiffs have no case. 


19. It is settled law that no in- 
terim injunction would be issued if the 
final relief cannot be granted. As was 
held in K. P. M. Aboobucker v. K. 
Kunhamoo, AIR 1958 Mad 287: “An inte- 
rim relief is granted to a person on the 
footing that that person is prima facie 
entitled to the right on which is based 
the claim for the main relief as well as 
the interim relief, That relief is grant- 
ed as an interim measure till the dispo- 
sal of the suit in which is to be investi- 
gated the validity of the claim or right 
ihat has been put forward. If no such 
claim has been put forward in the suit, 
it means that there can be no occasion 
for investigation of such a claim in the 
suit, there can be no justification for the 
grant of an interim relief which will just 
lapse on the termination of the suit, but 
which will leave the parties in the same 
Position in which they were before the 
institution of the suit. in the course of 
which the interim relief was sought and 
obtained. That is not the scope of O. 39, 
Rule 1.” 

2. Coming now to the other two 
important factors to be considered in 
grant of a temporary injunction, name- 
ly. balance of convenience and irrepara- 
-ble injury, I find that as at present ad- 
vised the balance of convenience is ihn 
favour of the defendants, A large num- 
ber of people have got together, and those 
people are organisations to further trade 
interests of both production and distribu- 
tion. The plaintiffs have not filed the 
suit in a representative capacity but on 
their own behalf. They are by all stan- 
dards small consumers. As against this 
the defendants would be dealing with 
bulk of the production of the defendants 
1 to 4. Even then a good portion of the 
production of defendants 1 to 4 will go to 
the free market. In this view of the mat- 
ter the trade of the defendants cannot be 
jeopardised just to meet the possibility of 
the plaintiffs not getting supplies of raw 
material from crimpers, who themselves 
are not complaining. 
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21. As far as irreparable injury 
is concerned, there again it has to be 


weighed as to who would suffer more and 
whether the plaintiffs cannot be compen- 
sated in money. It may be that on ac- 
ccunt of non-availability of raw material 
the plaintiffs have to close down but then 
if there is any privity of contract be- 
tween them and the defendants they can 
claim damages for any loss that mav be 
sustained, I find the issue of a tempor- 
ary injunction would disturb a settled 
state of dealings between the defendants 
since September, 1973. 


22. The result is that without 
prejudice to the case of the parties I 
find no justification to issue the tempor- 
ary injunction asked for and dismiss the 
plaintiffs application. 


23. The learned counsel for the 
defendants had pressed for- costs but, in 
mv view, the award of costs should be 
heid over and would follow the ultimate 
decision of the suit. 

Application rejected. 
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Ved Perkash Tuli Petitioner, v. P. R. 
A and another, Respondents. 


(Main) No. 205 of 1971, 
13- be oa 
Index Note :— (A) Slum Areas (Im- 
provement and Clearance) Act, Sec- 
tions 18, 31 — Notice regarding applica- 
tions under Section 19 — Service of — 
How is it to be effected? As provided by 
Section 31. 


Brief Note:— (A) Notices issued re- 
garding applications under Section 19 «re 
notices under the Act within the mean- 
ing of Section 31. When Section 31 pro- 
vides as to how service of notices under 
the Act is to be effected and there is 
nothing in the Act which expressly pro- 
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vides that service of notices relating to 


Section 19 applications is to be effected 
in some other manner, recourse cannot 
be had *o the principles underlying O 5, 
Civil P. C. Service of these notices must 
be effected as provided in Section 31, 
C. M. (Main) No. 137 of 1970 D/- 10-3- 
1971 (Delhi) Followed; ILR (1970) 1 De`hi 
694 and ILR (1971) 2 Delhi 163 Overrul- 


ed. (Para 18) 
Cases KEeferred: Chronological Paras 
(1971) C. M. (Main) No, 137 of 1970 D/- 


10-3-1971 (Delhi), Mohan Lal v. P. R 

Varshenaya? D 
(1971) Civil W. No, 81 of 1971 D/- 30-8- 

1871 (Delhi), = ILR (1971) 2 Delhi 163, 


Messrs, Seth Bros. v. Seth Ram 
_ Dage 9, 1R 
ER/GR/E959/74/JHS 
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(1970) C. M. (Main) No, 112 of 1969, D/- 
12-2-1970 (Delhi) = ILR (1970) 1 Delhi 
694, Rameshwar Dayal v., Ram 
Avtar 9, 18 

AIR 1960 Punj 110 = 62 Pun LR 172, 
Ajudhia Pershad v. Chief Commr., 
Delhi 16, 17 


Bharat Inder Singh with V. M. Issar, 
for Petitioner; R. L. Kohli, for (No, 2) 
Respondent. 


JAGJIT SINGH, J.:— Through this 
petition, filed under Article 227 of the 
Constitution of India, Shri Ved Perkash 
Tuli has requested that the orders of the 
competent authority made on August 19, 
1971 and October 23, 1971, may be quash- 
ed and the competent authority be di- 
rected to dispose of afresh on merits the 
application of Shri Nand Kishore for 
permission to institute proceedings for his 
eviction from a shop situate in a slum 
area, 


a 


2, The petition was first placed 
for hearing before Rangarajan. J. The 
learned Judge referred the case to a lar- 
ger Bench as in his ọpinion “a very im- 
portant question of procedure on which 
there is a conflict of opinion” was involv- 
ed, Accordingly the case was heard by 
us. 


_ 3, . Under the provisions of Sec- 
tion 19 of the Slum Areas (Improvement 
and Clearance) Act, 1956 (hereinafter re- 
ferred to as “the Act”) an application 
was submitted by Shri Nand Kishore, on 
March 31. 1971, for permission of the 
competent authority appointed under the 
Act to institute proceedings for obtain- 
ing an order for eviction of his tenant, 
Shri Ved Perkash Tuli, from shop No. 
1501, Farash Khana, Delhi. The compe- 
tent authority fixed May 4, 1971, for 
hearing of the application and sent noti- 
ees through the process serving agency 
and by registered post (acknowledgment 
due). On April 27, 1971, a process-server 
made a report that Shri Ved Perkash had 
refused to accept the notice. That report 
was attested by one Ishwar Dass but was 
not supported by any affidavit of the 
process server concerned. The registered 
cover, which also contained the notice, 
was received back undelivered with a 
report dated April 29, 1971, regarding re- 
fusal of the addressee to take delivery. On 
the cover there was also a report dated 
April 26, 1971, that the addressee could 
not be found in spite of repeated at- 
tempts. Further on a margin of the 
cover the 20th, the 21st, the 22nd. the 23rd 
and the 24th April, were as well noted, 
obviously to indicate the other dates on 
which attempts had been made to deliver 
the registered letter containing the notice 
to the addressee. 


4, The competent authority di- 
rected on May 4, 1971. that service of 
fresh notice be effected on Shri Ved Per- 
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kash for May 22, 1971, “through affixa- 
tion at site in presence of two witnesses”, 
In compliance with that order the notice 
for Mav 22, 1971, was affixed on the shop 
in dispute on May 19, 1971, in the pre~ 
sence of two witnesses, Shri Jagdish Pra- 
sad and Sita Ram. 

5. Still another order was made 
by the competent authority on July 26, 
1971. for service of notice on Shri Ved 
Perkash for the hearing fixed for August 
12. 1971, by getting a proclamation pub- 
lished in a daily newspaper called Sa- 
vera. The proclamation was duly pub- 
lished and a copy of the issue of the 
newspaper in which it was printed was 
sent on July 30, 1971 by the management 
of the newspaper to Shri Ved Perkash 
at the address of shop No. 1501. Farash 
Khana. Delhi, under certificate of post- 
ing. 


6. In spite of the various methods 
adopted by the competent authority for 
effecting service of notice on the tenant 
with a view to give.him an opportunity 
of being heard and of making objections, 
if any, to the landlord’s application, nei- 
ther Shri Ved Prakash nor.any one on 
bis behalf appeared before the competent 
authority to oppose the application of 
Shri Nand Kishore, On August 12, 1971, 
the competent authority ordered ex parte 
proceedings against Shri Ved Perkash 
and fixed the case for August 19, 1971, 
for evidence of the landlord. On the last 
mentioned date Shri Nand Kishore filed 
his affidavit in which, inter alia, it was 
affirmed that Shri Ved Perkash was a 
tenant of shop No. 1501 at a monthly 
rent of Rs. 25/- and had not only been in 
arrears of rent with effect from Novem- 
ber 1. 1965 to the end of July 1971, but 
had also sub-let the premises and had 
caused substantial damage thereto and 
was, therefore, liable to be evicted. It 
was further stated in the affidavit that 
Shri Ved Perkash had lucrative machi- 
nery business and his income was more 
than Rs. 1500/- per month and if evicted 
from the premises he would not create 
further slum as he would be easily able 
to arrange alternative accommodation. On 
the same date the competent authority 
granted the permission sought for by ‘the 
landlord for instituting proceedings 
against the tenant for eviction from shop 
No, 1501, Farash Khana, Delhi. In the 
order it was remarked that the tenant 
“had failed to attend despite sufficient 
service” and that the case had, therefore, 
been proceeded against him ex parte. 
Relying upon the affidavit of the landlord 
it was further held that the tenant was 
a man of means as he was earn'ng more 
than Rs, 1500/- per month and that he 
would not create any further slum if 
evicted from the shop and would be able 
to arrange alternative accommodation. 
On September 4, 1971, Shri Ved Perkash..” 
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applied to the competent authority for 
setting aside the ex parte order dated 
August 19 1971. and for disposing of the 
landlord’s application under Section 19 
of the Act on merits. The application of 
Shri Ved Prakash was, however, dismiss- 
ed by the competent authority on Octo- 
ber 23, 1971. The competent authority 
took the view that Shri Ved Perkash had 
miserably failed to substantiate that he 
had not been properly served. It was, 
therefore, held that the case was rightly 
proceeded against ex parte. An observa- 
tion was also made that as the eviction 
proceedings had already been instituted 
by the landlord and were pending so the 
competent authority had become functus 
officio and could not interfere with the 
order dated August 19, 1972. 


T: No appeal was filed by Shri 
Ved Perkash against the order dated 
October 23. 1971,.by which his application 
for setting aside the order dated August 
19, 1971, was dismissed. He only filed a 
petition in this Court, purgorting to be 
under Article 227 of the Constitution of 
India, for quashing the orders of the Com- 
petent authority dated August 19. 1971 
and October 23, 1971. 


8. It was urged before us by the 
learned Counsel for the petitioner that 
service of notice should have been effect- 
ed on the present petitioner in accord- 
ance with the principles underlying the 
rules embodied in Order’ 5. of the Code 
of Civil Procedure and not by the modes 
specified in Section 31 of the Act. It was 
further contended that the report of the 
process-serving agency regarding the peti- 
tioner’s refusal to accept the notice or 
the report on the registered cover ‘were 
false and had been procured by the res- 
pondent-landlord, It was also stated that 
copy of the newspaper in which the pro- 
clamation for informing the petitioner 
about the date fixed for hearing of the 
landlord’s application was printed was 
not received by the petitioner and that 
the petitioner only came to know for the 
first time about the ex parte order against 
him when on September 1, 1971, he got 
the notice regarding the eviction proceed- 
ings and thereon asked his counsel to 
inspect the record. 


9. In Rameshwar Deyal v. Ram 
Avtar, (C. M. (Main) No. 112 of 1969, de- 
cided on 12-2-1970). Deshpande, J.. took 
the view that because Section 19 (3) of 
the Act is silent as to the procedure by 
which the hearing is to be granted to a 
tenant so the procedure for issuing notice 
had to be laid down by Rule 7 (iv) of 
the Slum Areas (Improvement and Clear- 
ance) Rules, 1957, (referred to hereinafter 
as “the Rules”) and for serving a notice 
issued under Rule 7 (4) of the Rules the 
provisions of Section 31 of the Act did 
not apply. It was also remarked that for 
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service of such a novice the principles 
underiying Order 5 of the Code of Civil 
Procedure were to be taken'as a guide. 
S. N. Shankar, J., however, in Mohan Lal 
v. P. R. Varshenaya, (C. M. (Main) No. 
137 of 1970. decided on 10-3-1971) (Delhi) 
was of the opinion that service of notices 
regarding applications under S.19o0f the 
Act had to be effected “in one of the modes 
prescribed by clauses (aj and (b) of Sec- 
Lion 31 (1) and in no other manner” Ran- 
garajan. J. in the case of Messrs Seth 
Bros. v. Seth Ram Dage. (Civil Writ No. 
8] of 1971 decided on 30-8-1971 (Delhi) ) 
was inclined to hold that the modes for 
service of notices prescribed by Sec- 
tion 31 of-the Act “would apply only to 
those proceedings which are taken under 
Chapter VII, namely, Section 22 onwards’. 

10. Section 19 appears in Chapter 
VI of the Act and reads as under:— 

“19. (1) Notwithstanding anything 
contained in any other law for the time 
being in force, no person shall excep: 
with the previous permission in writing 
of the Competent Authority— 


(a) Institute efter the commence- 
ment of the Slum Areas (Improvement 
and Clearance} Amendment Act. 1964 
any suit or proceeding for obtaining 
any decree or order for the evic- 
tion of a tenant from any building or 
land in a slum area: or 


(b) where any decree or order is ob- 
tained in any suit or proceeding institut- 
ed before such commencement for the 
eviction of a tenant from any building or 
land in such area, execute such decree 
or order. 


(2) Every person desiring to obtain 
the permission referred to in sub-section 
(1) shall make an application in writing 
to the competent Authority in such form 
and containing such particulars as may 
be prescribed. 


(3) On receipt of such application, 
the Competent Authority, after giving an 
opportunity to the parties of being heard 
and after making such summary inquiry 
into the circumstances of the case as it 
thinks fit, shall by order in writing. ei- 
ther grant or refuse to grant such per- 
mission. 


(4) In granting or refusing to grant 
the permission under sub-section (3), the 
Competent Authority shall take into ac- 
count the following factors, namely:— 


ʻa) whether alternative accommoda- 
tion within the means of the tenant 


would be available to him if he were 
evicted; 
(b) whether the eviction is in the 


interest of improvement and clearance of 
the slum areas; 

{c} stch other factors. if any, as may 
be prescribed. 
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(5) Where the Competent Authority 

refuses to grant the permission, it shall 
record a brief statement of the reasons 
for such refusal and furnish a copy there- 
of to the applicant.” 
It will be seen that the crder either 
granting or refusing to grant permission 
is to be made by the competent authority 
“after giving an opportunity to the par- 
ties-of being heard and after making such 
summary inquiry into the circumstances 
of the case as it thinks fit”. For giving 
an opportunity of being heard to the 
yarty other than the person applying for 
permission obviously such party has to 
be given notice regarding the application 
made and the date that may be fixed for 
hearing. Though Section 19 (3) does not 
in terms require notice to be given re- 
garding the application for permission for 
instituting proceedings for eviction of a 
tenant from any building or land in slum 
area, yet ordinarily the only way in 
which opportunity for being heard can 
be given to such a tenant is to fix a date 
of hearing and to issue a notice to the 
tenant to enable him to make his objec- 
tions, if any, to ‘the landlord’s applica- 
tion. 


11. Section 40 of the Act gives 
power to the Central Government of 
making rules to carry out the purposes 
of the Act and in particular about the 
matters specified in sub-section (2) of that 
section clauses (bbb). (c) and (d) of 
clause (2) of Section 40 relates to the fol- 
lowing matters:— 

“*(bbb) the manner in which inqui- 
ries mav be held under Sections 15 and 


(c) the form and manner in which 
applications for permission under sub- 
section (2) of Section 19 shall be made 
and the fees to be levied in respect of 
such applications; 

(d) the procedure to be followed and 
the factors to be ‘taken into consideration 
by the competent authority before grant- 
ing or refusing to grant permission under 
Section 19:’” 


12. In the Rules made in exercise 
of powers conferred by Section 40 of the 
Act Rule 7 relating to applications under 
Section 19 is in the following terms:— 

“7. The following procedure shall be 
adopted in dealing with applications 
made under Section 19 (2) of the.Act. 

(1) Every application for permission, 
under Section 19 shall bé made in Form 


(2) There shall be fee of Rs. 10/- in 
respect of every application referred to 
in sub-rule (1). 

(3) Every such application shall be 
accompanied by a copy of the order and 
judgment (Cf anv). - 

(4) On receipt of such application, 
the competent authority shall cause a 
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notice fixing a date of hearing to be issu- 
əd to the tenant giving him an opportu- 
nity of making his objections to such ap- 
plication. On suck date, or such other 
date to which the hearing may be ad- 
journed the competent authority  snall 
hear the parties and their witnesses (if 
any) and make such inquiry into the cir- 
cumstances of the case as it thinks fit 
(Section 31 of the Act). 

(5) If either of.the parties is absent 
on any date of hearing, the competent au- 
thority may proceed in his absence and 
after hearing the party present pass such 
order as it thinks fit.” 


13. The provisions of Rule 7 (4) 
of the Rules regarding giving of notice 
are not independent of Section 19 of the 
Act, Giving of notice is implicit in the 
provisions of Section 19 for that is the 
only reasonable method of giving oppor- 
tunity to the tenant of being heard. Any 
notice issued in respect of an application 
under Section 19 has, ‘therefore, to be re- 
garded a notice under the Act and not as 
something which is alien to the Act or 
its purposes. 


l 14, Section 31 of the Act appears 
in Ghapter VII. which has the heading 
“Miscellaneous”. That Chapter comprises 


of Sections 22 to 40. Section 31 is as fol- 
lows:— >: 


_ “38i. (1) Every notice, order or direc- 
tion issued under this Act, shall, save as 
otherwise expressly provided in this Act, 
be served-— 

(a) by giving or tendering the notice, 
order or direction, or by sending it * by 
posi to the person for whom it is intend- 
ed, or 


(b) if such person cannot be found 
by affixing the notice, order or direction 
on some conspicuous part of his last 
known place of abode or business, or by 
giving or tendering the notice, order or 
direction to some adult male member oi 
servant of his family or by causing it to 
be affixed on some conspicuous part of 
the building or land, if any, to which it 
relates. 


(2) Where the person on whom a 
notice, order or direction is to be served 
18 a Minor, service upon his guardian or 
upon ‘anv adult male member or servant 
of his family shall be deemed to be the 
service upon the minor. 

(3) Every notice, order or direction 
which by or under this Act is to be sery- 
ed as a public notice, order or direction 
or as a notice, order or direction which 


-is not required to be served to any indi- 


vidual ‘therein, specified shall, save as 
otherwise expressly provided, be deemed 
to be sufficiently served if a copy there- 
of is affixed in such conspicuous part of 
the oftice of the competent authority or 
in such other public place during such 
period, or is published in such local news- 
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paper or in such other manner as 
competent authority may direct.” 


15. The phraseology used in Sec- 
tion 31 makes it clear that every notice, 
ordcr or direction, issued under the Act, 
shall, save as otherwise expressly provid- 
ed in the Act, be served in the manner 
laid Gown therein. We are unable to ac- 
cept the contention of the learned Coun- 
sel for the-petitioner that because Sec- 
tion 31 appears in Chapter VII so it re- 
lates to notices. orders. or directions 
which are required to be issued in con- 
nection with the provisions contained in 
that Chapter only. Placing such an inter- 
pretation on the provision of the section 
would mean ignoring the opening words 
of the section which are: “Every notice, 
order or direction issued under this Act”. 
The words “under this Act” cannot be 
equated with the words “under this 
Chapter”. As mentioned in Section 31 
every notice, order or cirection issued 
under the Act, except where otherwise 
expressly provided in the Act, is requir- 
ed to be served in the manner detailed 
therein. There is no provision in the Act 
which may have expressly provided that 
notices issued relating to matters gther 
than those referred to in any of the sec- 
tions comprised in Chapter VII shall not 
be issued in the manner provided in Sec- 
tion 31, Notices relating o applications 
under Section 19 have, therefore, to be 
served as provided by Section 31 of the 
Act. 

16. It was also urged that if Sec- 
tion 31 applies to all notices under the 
Act then on the same analcgy under Sec- 
tion 30 any person aggrieved by an order 
of the competent authority granting per- 
mission referred to in sub-section (1) of 
Section 19 should also hav2 the right of 
appeal, but as was laid down in the case 
of Ajudhia Pershad v. Chief Commis- 
sioner, Delhi, (1960) 62 Pun LR 172 = 
(AIR 1960 Punj 110). any person aggriev-~ 
ed by an order of the competent autho- 
rity granting the permissicn referred to 
in sub-section (1) of Section 19 has no 
right of appeal. From this an inference 
was sought to be drawn that Section 31 
does not necessarily apply to notices issu- 
ed regarding applications under Sec. 19 
of the Act. 

17. 


S:— 

"30, (1) Except as otherwise express- 
ly provided in this Act, any person ag- 
grieved by any notice, order or direction 
issued or given by the competent autho- 
rity may appeal to -the Administrator 
within a period of thirty days from ‘the 
date of issue of such notize, order or 
direction. : ; 

(2) Every appeal under this Act shall 
be made by petition in writing accompani- 
ed by a copy of the notice, order or direc- 
tion appealed against. 


the 


Section 30 of the Act is as fol- 
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(3) On ‘the admission of an appeal, all 
proceedings to enforce the notice, order 
or direction and all prosecutions for any 
contravention thereof shall be held in 
abeyance pending the decision of the ap- 
peal, and if the notice, order or direction 
is set aside on appeal, disobedience there- 
to shall not be deemed to be an offence. 


(4) No appeal shall be decided under 
this section unless the appellant has been 
heard or has had a reasonable opportu- 
nity of being heard in person or through 
a legal practitioner. 


(5) The decision of the Administra- 
tor on appeal shall be final and shall not 
be questioned in any court.” 


The provisions of this section cannot be 
made use of for filing an appeal against 
an order granting permission referred to 
in sub-section (1) of Section 19 as Sec- 
tion 20 can be considered to otherwise 
expressly provide by confining the right 
of appeal against orders of ‘the competent 
authority refusing to grant the permis- ` 
sion, For that reason in the case of Aju- 
dhia Pershad (1960) 62 Pun LR 172 = 
(AIR 1960 Punj 110) (supra) it was held 
by Falshaw and Grover, JJ., that Sec- 
‘tion 20 being a special provision it is not 
possible to envisage a right of appeal be- 
ing conferred under Section 30 against 
orders granting permission. 


18. In our opinion notices issued 
regarding applications under Section 19 
of the Act are notices under the Act for 
purposes of Section 31 and service is to 
be effected as provided by-the said sec- 
‘ion, When Section 31 of the Act provi- 
des as to how service of notices, orders or 
directions issued under the Act is to 
be effected, and there is nothing in the 
Act by which it may have been other- 
wise expressly provided that service of 
notices relating to applications under 
Section. 19 of the Act is to be effected in 
some other manner, for service of stich 
notices recourse cannot be had to the 
principles underlying Order 5 of the 
Code of Civil] Procedure. Service of these 
notices should be effected as provided by 
Section 31 of the Act. With great res- 
pect, therefore, we are unable to agree 
with the view taken in the case of Ra- 
meshwar Dayal, C. M. (Main) No. 112 of 
1969, D/- 12-2-1970 (Delhi) and Messrs. 
Seth Bros. C. W. No. 81 of 1971. D/- 
30-8-1971 (Delhi) (supra). 


19. It was next to be seen whe- 
ther the service in the present case was 
effected in accordance with the provisions 
of Section 31 of the Act. The notices 
issued to the petitioner for May 4, 1971, 
by registered post and through the pro- 
cess serving agency were returned with 
the reports that their acceptance had 
been refused. The petitioner had before 
the competent authority filed a bill of 
Hotel Seetharam at Coimbatore, dated 
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April 24, 1971, to show that he had stay- 
ed in that hotel from the 20th April to 
the 24th April. 1971. In the bill the name 
of the person staying in the hotel was 
mentioned as Prakash and not Ved Pra- 
kash. Even if that bill had been issued 
to the petitioner, still it could be of no 
help in establishing that he was not at 
Delhi on April 27 and on April 29, 1971. 
By leaving Coimbatore on April 24 1971, 
the petitioner could easily reach Delhi 
before ‘the morning of April 27, 1971. 
Shri Ishwar Dass filed an affidavit in 
which it was stated that the process ser- 
ver had tendered the notice to Shri Ved 
Prakash in his presence on April 27, 1971 
and that Shri Ved Prakash after reading 
the notice refused to sign it. 


. 20. No evidence could be produc- 
ed by the petitioner to establish that the 
affidavit of Shri Ishwar Dass was false or 
that the postal report about his refusing 
to take delivery of the registered letter 
containing the notice was incorrect. Ee- 
garding affixation of notice there was not 
only the report of the process server at- 
tested by two witnesses but Shri Jagdish 
Prasad filed an affidavit affirming that 
the affixation had taken place in his pre- 
sence, 


20-A. The competent authority took 
all possible precautions to effect service 
on the petitioner, Not only the notices 
were tendered to him but a notice was 
affixed on the shop to which the case re-° 
lated. The competent authority took the 
extra precaution of getting a proclama- 
tion published in a newspaper. The facts 
and circumstances of the present case 
thus clearly show that the petitioner was 
duly served but intentionally failed to 
appear before ‘the competent authority 
for reasons best known to him. The ser- 
vice of notices on him more than compli- 
ed with the requirements of Section 31 
of the Act. 


. 21. |The ex parte proceedings 
taken: against ‘the petitioner were in no 
way illegal. The competent authority 
was justified in not setting aside the 
order dated August 19. 1971 by which 
permission was granted to the respondent 
for instituting eviction proceedings 
against the petitioner, -As no case was 
made out for setting aside the ex parte 
order dated August 19, 1971 it is not 
necessary to consider in these procesd- 
ings whether the competent authority 
had inherent power to set aside his ex 
parte order by which permission was 
granted for instituting proceedings’ for 
eviction of the petitioner. 


22. There being no merit in the 
petition it is dismissed with costs. The 
counsel fee shall be assessed at Rs. 150/-. 

’ Petition dismissed. 


Mohinder Singh v. Competent Authority Slum Areas 


[Pr. 1] Delhi 219 
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= V, S. DESHPANDE, J. 
Mohinder Singh, Petitioner v. The 
Competent Authority (II) Slum Areas 
Delhi and another, Respondents. 


C. M. (Main) No. 126 of 1972, D/- 


15-2-1973. 


Index Note: — (A) Slum Areas (Im- 
provement and Clearance) Act (1955), 
Section 19 (3) — Ex parte order granting 
aed a for eviction — Order set aside 
— ect. $ 


Brief Note: — (A) The effect is that 
the case is reopened and the tenant is 
given an opportunity to show why the 
permission for eviction should not be 
granted to the landlord. The Competent 
Authority even if it is not a court, is 
bound to follow the rules of natural jus- 
tice. ILR (970) 1 Delhi 694 and AIR 
1963 SC 1909, Relied on, (Paras 6, 7) 


Index Note: — (B) Slum Areas (Im- 
provement. and Clearance) Act (1956), 
Section 19 (3) — Proceeding before Com- 
petent Authority and its object are quite 
different from proceeding before Rent 
Controller and its object. 


Brief Note: — (B) Therefore. where 
the Competent Authority had already set 
aside ‘the ex parte eviction order, he was 
not bound by the order which the Rent 
Controller had passed as to the validity 
of the ex parte permission which was 
previously granted by the Competent Au- 
thority. He should have continued to 
hold its own enquiry independently of it. 


(Para 8) 
Cases Referred: Chronological Paras 
ILR (1970) 1 Delhi 694, Rameshwar 


Dayal v. Ram Avtar 6 
AIR 1963 SC 1909, Shivdeo Singh v. State 
of Punjab 6 


~ Mohan Singh with Amarjit Singh, for 
Petitioner: H. R. Dhawan, for Respon- 
dent No. 2. i - 


JUDGMENT:— Respondent 2 is the 
landlord of the premises of which the 
petitioner is the tenant. The landlord ap- 
plied to the Competent Authority (Res- 
pondent 1) for permission to institute pro- 
ceedings against the tenant for eviction 
from the premises. Initially, the permis- 
sion was granted by the Competent Au- 
thority under Section 19 (3) of the Slum 
Areas (Improvement and Clearance) Act, 
1956 (hereinafter called the Act) by an 
order which was ex parte against the 
tenant. The said order was set aside by 
the Competent Authority on 5-5-1970 
after hearing the parties on the ground 
that the tenant had not been served with 
the notice of the application of the land- 
lord. The order dated 5-5-1970 has be- 
come final between ‘the parties as it has 
not been challenged by the landlord. 


JQ/KQ/E156/73/MBR 
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After the proceedings were reopened the 
landlord informed the Competent Autho- 
rity that she had already filed her own 
affidavit as also the supporting affidavits 
to prove her case. The tenant filed his- 
written statement in opposition to the 
application of the landlord. The case was 
then fixed for the evidence of the tenant 
in the form of supporting affidavits. In- 
stead of adducing his evidence in the form 
of supporting affidavits, the tenant made 
an application under Section 151, Civil 
Procedure Code on 30-10-1970, He stated 
therein that the application for eviction 
of the tenant had already been filed by 
the landlord against the tenant on the 
strength of the original order granting 
permission to the landlord. Even though 
the original order granthing permussion 
had been set aside by the Com- 
petent Authority the Rent 
ler passed an order dated 19-1)-1970 
holding that the original ex parte 
permission granted by the Competent 
Authority was still valid and binding be- 
tween the parties. The tenant, therefore, 
made the following prayer in paragraph 
6 of the application:— 

“That ag a result of the aforesaid 
order passed by the Rent Controller. 
copy attached, the above application has 
become infructuous and is legally not 
maintainable. The relief claimed in the 
application had already been granted and 
availed of by the petitioner. It is pray- 
ed that the application be dismissed as 
having become infructuous.” 

Dn this application, the Campetent Au- 
thority passed the followinz order on 2- 
12-1970:— 

“Counsel for the petition present. In 
view of the application of the respondent 
dated 30-10-1970 and the order of Rent 
Controller dated 19-10-1973 these pro- 
ceedings are infructuous and are ordered 
to be filed. Permission granted stands.” 

2. The present petition under 
Article 227 of the Constitution has been 
filed by the tenant against a part of the 
order dated 2-12-1970. He vravs t:.at the 
words “permission granted stands” should 
be deleted from the said order. He does 
not challenge the rest of the order. 

3. The petition is opposed by the 
landlord on the ground that the impugn- 
ed order had been passed at the instance 
of the tenant himself and that he cannot 
complain against it. 

4, ‘The questions which arise 
decision on the above facts are as 
lows:— i 

(J) What is the effect of the setting 
aside oi lne ex parte order which had 
granted permission to the landlofd to ins- 
titute eviction proceedings against the 
tenant? 

(2) Whether the order dated 19-10- 
1970 passed by the Rent Controller is 
binding on the Competent Authority? 


for 
fol- 


Control-, 
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(3) Whether the impugned order 
dated 2-12-1970 is illegal? 


These questions are considered below. 
QUESTION NO. 1: 


5. Under Section 19 (3) of the Act, 
on receipt of the application of the land- 
lord for pėrmission to evict the tenant, 
the Competent Authority has to make 
“such summary enquiry into the circum- 
stances of the case as it thinks fit”. The 
discretion as to what procedure should 
be follcwed is, therefore, entirely of the 
Competent Authority. This discretion 
cannot be controlled by the Rules framed 
under the Act. Therefore, the Slum 
Areas (Improvement and Clearance) 
Rules, 1957 also leave it to the Compe- 
tert Authority as to what procedure he 
would follow in holding the enquiry. The 
provisions of the Code of Civil Procedure 
have not been made applicable to such an 
enquiry by any provision of the Act. Nor 
can they be made applicable to it by 
Section 141. Civil Procedure Code, 


6. It is, however. a basic rule of 
natural justice that no order adversely 
affecting the rights of a party or no order 
having civil consequences can be pass- 
ed against a party unless the party is 
heard. Therefore, the Competent Autho- 
rity, as a quasi-judicial tribunal even ií 
it is not a court, is bound to follow this 


„procedure as a part of natural justice. The 


Competent Authority has also had inhe- 
rent jurisdiction to set aside an ex parte! 
order passed by it if it is satisfied that 
service of the notice had not been effected 
properly. (Rameshwar Daval v. Ram Avtar. 
ILE (1970) 1 Delhi 694 at p. 699), In 
Shivdeo Singh v. State of Punjab, AIR 
1963 SC 1909, the question was whether 
in a writ petition under Article 226 of the 
Constitution, the High Court had jnhe- 
rent power to set aside an order passed 
against a party who had no notice of the 
proceeding jn which the order was pass- 
ed. The Supreme Court held in favour 
of such inherent jurisdiction in the fol- 
lowing words in paragraph 8 of the judg- 
ment:— 


“It is sufficient to say that there is 
nothing in Article 226 of the Constitution 
to preclude a High Court from exercis- 
ing the power of review which inheres in 
every court of plenary jurisdiction to pre- 
veni miscarriage of justice or to correct 
grave and palpable errors committed by 
it. Here the previous order of Khosla, 
J., affected the interests of persons who 
were not made parties to the proceed- 
ing before him, Jt was at their instance 
and for giving them a hearing that 
Khosla, J.. entertained the second peti- 
tion. In doing so, he merely did what the 
principles of natural justice required him 
to do. It is said that the respondents be- 
fore us had no right to apply for review 
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because they were not parties ‘to the pre- 
vious proceedings. As we have already 
pointed out, it is precisely because they 
were not made parties to the previous 
proceedings, though ‘their interests were 
sought to ‘be affected by the decision of 
the High Court, that the second applica- 
tion was entertained by Khosla, J.,” 


7. The effect of the exercise of 
“ithe inherent power of review by the 
Competent Authority on 5-5-1970 was 
that the ex parte order granting permis- 
sion was set aside, the case was reopened 
and the tenant was given the opportunity 
to show why the permission should not 
be granted to the landlord. The parties 
were thus put in the same position aş if 
no ex parte permission had been granted 
to the landlord for the eviction of the 

tenant. It became the duty of the Com- 
l petent Authority, therefore, to hold en- 
quiry between the parties with a view to 
grant or refuse the permission under Sec- 
tion 19 (3) of the Act. 


OUESTION NO, 2: 

8. The Competent Authority act- 
ing under Section 19 of the Act was de- 
ciding a question which was in its exclu- 
sive competence, namely, whether to 
grant the permission to the landlord'or 
not. It had already set aside the ex 
~ lparte permission granted to ‘the landlord. 
It follows. therefore that the Competent 
Authority would not be bound by any 
jorder which the Rent Controller may 
pass as to the validity of the ex parte 
e D which had been previously 
granted by the Competent Authority. The 
Competent Authority was not bound by 
|the order dated 19-10-1970 passed bw the 
Rent Controller. For the same reason, 
the landlord and the tenant appearing 
before the Competent Authority were not 
bound by the said order inasmuch as the 
proceeding before the Competent Autho- 
rity and its object were quite different 
from the proceeding before the Rent 
Controller and its object. The application 
filed by the tenant on 30-10-1970 before 
the Competent Authority was, therefore, 
completely misconceived. It assumed 
that the order -of the Rent Controller 
dated 19-50-1970 affected the parties be- 
fore the Competent Authority and was 
binding on the Competent Authority. 
This assumption was wrong. The Compe- 
tent Authority should not have consider- 
ed itself to be bound by the said order 
and should have continued ‘to hold its 
own inquiry independently of it. 
QUESTION NO. 3: 

9. . Therefore, insofar as the im- 
pugned order dated 2-12-1970 purported 
to regard the enquiry under Section 19 
(3) of the Act as having become infruc- 
tuous because of the order dated 19-10- 
1970 passed by the Rent Controller, the 
impugned order was illegal. 


R. K. Jain vy. 


The Compe-., 
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tent Authority wrongly. thought that ii 
could not hold the enquiry in view of the 
order passed by the Rent Controller. 
Further, the words “Permission already 
granted stands” in the impugned order 
were also unjustified. The Competent 
Authority was bound to hold a fresh en- 
quiry and arrive at a decision on the re- 


cord of the enquiry independently of 
whatever view had been taken by the 
Rent Controller. 

10. For the above reasons, this 


petition under Article 227 is allowed ia 
the following terms:— 

1. The impugned order dated 2-12- 
1970 is set aside. 

2. The Competent Authority had 
granted sufficient time to the tenant to 
adduce evidence, The tenant by. his con- 
duct showed that he did not want to ad- 
duce any evidence after filing his coun- 
ter-afidavit, 

3. Therefore, the parties are directed 
to appear before the Competent Autho- 
rity on 5th March, 1973, to argue thew 
respective cases on merits on the strength 
of the record only and without any op- 


portunitv of adducing any further evi- 
dence. 
4. The Competent Authority shail 


hear the parties on the record as it stanas 
and grant or refuse the permission sought 
for by the landlord under Section 19 (3) 
of the Act. 


. 5. In granting or refusing the permis- 
sion, the Competent Authority shall con- 
sider whether alternative accommodation 
within the means of the tenant would be 
available to him if he were evicted with- 
in the meaning of Section 19 (4) (a) of 
the Act. In deciding this question the 
Competent Authority shall bear in mind 
that the means of the tenant are a fact 
within his special knowledge within the 
meaning of Section 106 of the -Evidence 
Act and, therefore, the burden of prov- 
ing that his means are inadequate to 
find alternative accommodation shifts to 
the tenant thereunder and also under 
Section’ 102 of the Evidence Act. 

11. In the circumstances, the par- 


ties are’ directed to bear their own costs 
of this petition. 


Petition allowed. 
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Rajinder Kumar Jain, Petitioner v. 
H. C. Arora and another, Respondents. 

Civil Writ Petn. No. 602 of 1972, D/- 
14-2-1974. 

Index Note: —- (A) Slum Areas (Im- 
provement and Clearance) Act (1956), 
Section 19 (4) — Permission to file evic- 
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tion petition — Income of tenant — Bur- 
den of proof — Failure to adduce evi- 
dence as to income of tenant by both par- 
ties — Effect of. (XK-Ref:— Evidence Act 
(1872), Section 106). 


Brief Note: — (A) Where in a pro- 
ceeding for permission to file eviction 
petition, neither landlord nor tenant ad- 
duces any evidence as to the income of 
the tenant. It is the tenant, whose de- 
fence that he does not possess the means 
to alternative accommodation if he were 
evicted, would fail and permission under 
Section 19 (4) must therefore be granted 
to the landlord. The income of the te- 
nart is a fact which is especially withia 
his knowledge. The burden of proving 
the same is,’ therefore, under Section 106 
of the Evidence Act on him, If there- 
fore, neither the landlord nor the tenant 
adduces any evidence as to the income of 
the tenant, it is the tenant whose de- 
fence will fail and the landlord would 
obtain a permission for filing an eviction 
petition against him in view of Section 
102 of the Evidence Act. (Para 3) 


The initial burden of proof on the 
landlord, when he makes a petition for 
permission to file a proceeding against 
the tenant for eviction, is to aver and to 
prove that the relationship of landlord 
and tenant exists between the parties and 
that the tenant is in occupation of the 
premises of the landlord. The landlord 
may-also aver that the tenant is in pos- 
session of the means to find alternative 
accommodation. He may make such aver- 
ment according to such knowledge and 
belief as he may have entertained in this 
respect. But there may be honest cases 
in which landlords would not really 
know anything about the means of the 
tenant. In such cases, the landlords may 
truthfully say that they do not know if 
the tenant is in possession of the means 
to find alternative accommodation. In 
such a case, the landlord may simply say 
that he would like to have the permis- 
sion for filing an eviction petition against 
the tenant unless the competent authority 
is satisfied that the tenant is not in pos- 
session of means to find alternative acco- 
mmodation. AIR 1974 Delhi 219 and 
C. M. (Main) No. 168 of 1971, D/- 7-1- 
1972 (Delhi). Ref. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1974 Delhi 219 = 1973 Ren C. R. 

306. Mohinder Singh v. Competent Au- 
thority 2 
(1972) C. M. (Main) No. 168 of 1971, D/- 
7-1-1972 (Delhi), Mohinder Das Jain v. 
P. R. Varsoneva 2 


R. R. Kathuria, for Petitioner; Jai 
Behari Lal, for Respondent No, 2 

ORDER:— In this writ petition, the 
order of the Competent Authority passed 
under Section 19 (4) of the Slum Areas 
(Improvement and Clearance) Act, 1956, 


R K. Jain v. H. C. Arora (Deshpande J.) - 


A: I. R. 
granting permission ‘to the respondent< 
landlord to file a petition for the eviction 
of the petitioner-tenant has been chal- 
lenged under the following  circumstan<« 
ces. In the petition filed before the Com-< 
petent Authority, the landlord sought tha 
permission to file a petition for eviction 
against the tenant and averred that the 
tenant possessed means to secure alter- 
native accommodation if he were to be - 
evicted. The tenant denied the allega- 
tions of the landlord and averred that 
his income was only Rs. 300/- to Rs. 350/- 
per month and he could not find alter« 
native accommodation if he were to be 
evicted. The facts established were as 
follows. The tenant had a licence to 
manufacture drugs and cosmetics, The 
tenant said that he was manufacturing 
Jexona Lacto-Calamine but a Bombav 
firm filed a suit against him and in that 
litigation his manufacture almost came to 
a stop. The landlord produced a card- 
board box container bearing the words 
“Jexona Lacto-Calamine” and the licence 
number of the tenant. He also produc- 
ed a calendar advertising these products 
manufactured by the tenant. The manu- 
facture cf drugs and cosmetics is liable 
to the levy of an excise duty (vide Cen- 
tral Excises and Salt Act. 1944 and the 
Medicina! and Toilet Preparations (Ex- 


cise Duties} Act, 1955) and the essence of - 


an excise duty is that it is levied on the 
manufacture. Therefore. nothing could be 
sold by the tenant unless duty on the 
manufacture thereof had been paid: 
Since the tenant has admitted manufac- 
ture of some quantity of this product 
and some sale of it, he must have paid 
excise duty on the manufacture of the 
same. There was, therefore, official re~- 
cord available to show the income of tne 
petitioner, The petitioner has not pro- 
duced the evidence of such record. An 
adverse inference against him. therefore, 
arises. 


2 Learned Counsel for the peti- 
tioner contended that it was the duty of 
the landlord to adduce prima facie evi- 
dence to show that the tenant had the 
means to find alternative accommodation 
and that it is only thereafter that the br~- 
den shifted to the tenant to show that ha 
did not kave the means to find alterna- 
tive accommodation. He has invited my 
attention to two relevant decisions, name< 
ly, (1) Mohinder Singh v, Competent Au- 
thority, 1973 Ren. C. R. 306 = (reporta 
ed in AIR 1974 Delhi 219: decided hy 
me, and (2) Mohinder Das Jain v. P. R. 
Varsoneya, (C. M. (Main) No. 168 of 1971 
(Delhi) decided on 7-1-1972 by Ta'ta~ 
chari, J.) Having gone through these 
decisions, I find that there is no conflicfé 


between chem. The legal position which 
emerges from them may be stated as fol« 


. LOWS. : 
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3. The initial burden of proof on 
the landlord, when he makes a petition 
for permission to file a proceeding against 
the tenant for eviction, is to aver and to 
prove that the relationship of landlord 
and tenant exists between the parties 
and that the tenant is in occupation of 
the premises of the landlord. The land- 
Jord may also aver that the tenant is in 
possession of the means to find alterna- 
ive accommodation. He may make 
lsuch averment according to such know- 
Jedge and belief as he may have enter- 
‘tained in this respect. But there may 
ibe honest cases in which landlords would 
not really know anything about the 
means of the tenant. In my view. in such 
icases, the landlords may truthfully say 
‘that they do not know if the tenant is in 
|p assession of the means to find alterna- 
tive accommodation. In such a case, the 
landlord may simply say that he would 
like to have the permission for filing an 
eviction petition against the tenant un- 
less the Competent Authority is satisfied 
‘that the tenant is not in possession of 
means to find alternative accommodation. 
The question of burden of proof is dealt 
with in Chapter VII of the Evidence Act 
beginning with Section 101 The rele- 
vant section in this respect is Section 106 
which lays down that when any fact is 
especially within the knowledge of any 
person, the burden of proving that fact 
is upon him. The income of the tenant 
is a fact which is especially within his 
knowledge. The burden of proving the 
same is, therefore. on him. If, therefore. 
neither the landlord nor the tenant ad- 
duces any evidence as to the income of 
the tenant, it is the tenant whose de- 
fence will fail and the landlord would 
obtain a permission for filing an eviction 
petition against him in view of Ser- 
tion 102 of the Evidence Act. 


4, This was the approach of the 
Competent Authority in the present case. 
This approach was in accordance with 
the law laid down in the above decisions. 
I, therefore, find no reason to interfere 
with the impugned order and dismiss the 
writ petition without any order as to 
costs, . 

Petition dismissed. 


AIR 1974 DELHI 223 (V 61 C 45) 
S. N. ANDLEY, C. J. AND 
S. N. SHANKAR, J. 

M/s. Dadri Cement Co. and another, 
Appellants v. M/s. Bird and Co. Pvt, Lid, 
Respondent. 

F. A. O. (OS) No. 49 of 1971, D/- 
92-11-1973, from order of Prithvi Rai, J. 
D/- 6-8-1971. 
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Index Note: — (A) Contract Act 
(1872), Section 62 — Substituted contract 
_ Arbitration clause in old contract can- 
not survive to govern substituted com- 
tract. 

Brief Note: — (A) The parties by 
entering into the new arrangement in- 
tended to substitute 'the original contract 
of sale by substituted arrangement con- 
sisting of the agreement, the deed of 
guarantee, the deed of pledge and the ir- 
revocable power of attorney. This subs- 
titution operated ‘to bring about novation 
of the original contract. The original 
contract of sale became inoperative an 
unenforceable. The arbitration clause in 
the original contract was, therefore, held 
to have perished with it. ATR 1959 SC 
1362, Rel. on. (Para 10) 


Index Note: — (B) Arbitration Act 
(1940), Section 34 — ‘Steps in the pro- 
ceedings’ — Instance of. 


Brief Note: — (B) The expression 
“steps in the proceedings” connotes the 
idea of doing something in aid of the pro- 
gress of the suit or submitting to the 
jurisdiction of the Court for the purpose 
of adjudication of the merits of the con- 
troversy in the suit. Held when defen- 
dants in this case in reply to the injunc- 
tion application undertook to “detail the 
circumstances under which the agree- 
ments came to be written”, they clearly 
submitted to the jurisdiction of the Court 


for the decision of the controversy in 
suit. (Para 18) 
Cases Referred: Chronological Paras 


AIR 1973 SC 2071 = (1974) 1 ETJ 449, 
State of U. P. v. M/s. Janki Saran Kai 
lash Chandra 16 

AIR 1970 Mad 323 = 1970-1 Mad LJ 398 
M/s. S. A. Bortes v. Astronic Compania 
Naviors S. 17 

AIR 1966 Madh Pra 313 = 1966 Jab LJ 
620. Century Spinning and Manuféc- 
turing Co. Ltd. v. Motilal Dhariwal 12 

AIR 1961 Madh Pra 322 = 1961 Jab LJ 
525, Sansarchand Deshraj v. State of 
Madhya Pradesh 138 

AIR 1959 SC 1362 = (1960) 1 SCR 493, 


Union of India v. Kishori Lal Gupta 
and Bros, T; 13 
AIR 1959 Cal 423 = 63 Cal WN 527, 
Rungta Sons (P) Ltd. v. Jugometal 
Trg. Republike ` 44 
AIR 1942 Bom 332 = 44 Bom LR 710, 
Ramdas Dwarkadas v. Orient Pic- 
tures 11 


1933-2 KB 616 = 102 LJKB 775, Russian 
Gazette and Trade Outlook Ltd. v. As- 
sociated Newspapers Ltd. 7 

1914 AC 618 = 83 LJPC 13i. Payana 
Beena Saminathan v, Pana Lana Pala- 
niappa 13 

(1895-98) All ER — Reprint 1041, Ford’s 
Hotel Co. Ltd. v. Barlett 16 

_S. N. SHANKAR, J.:— Questions for 
decision in this appeal from an order of 
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the learned Single Judge rejecting the 
application filed by the appellants under 
Section 34 of the Arbitration Act are: (1) 
whether the original contract of sale be- 
tween the parties containing an arbitra- 
tion clause stood superseded by the sub- 
sequent arrangement agreed to between 
them and (2) whether the appellants have 
taken partin the proceedings of the suit 
to disentitle them ‘to the relief under Sec- 
tion 34 of the Arbitration Act. 1940. 


2. The respondent, Bird & Cu 
. (Private) Limited, hereinafter called “the 
plaintiff”, filed a suit for recovery of 
Rs. 32.14.850.12 p. with the allegation 
that during the period between June 11. 
- 1968 and December 24, 1988 the defen- 
dants, M/s. Dadri Cement Company and 
its sole proprietor Shri Ram Krishna 
Dalmia alias Ram Krishna Harjimull (de- 
fendants 1 and 2 respectively) contracted 
to purchase from them heavy cement 
bags and between February, 1969 to 
August, 1969 they despatched to the.de- 
fendants these bags by rail or truck 
under railway receipts or truck consign- 
ment notes, and along with the railway 
receipts or the truck consignment notes 
they. sent through the Central Bank of 
India, Darya Ganj, Delhi, relevant in- 
voices and twenty-two bills of exchange, 
payable 120 days after sight. representirg 
the price of the bags supvlied and in- 
terest for 120 days. The railway re- 
ceipts and/or truck consignment notes 
were delivered by the Bank to the defen- 
dants on the latter’s acceptance of the said 
22 bills of exchange and the defendants 
on the basis of these receipts and con- 
signment notes took deliveries of the bags. 
On maturity of the bills they failed to 
‘honour them and to make tne payments. 
According to the plaint, ‘the defendarts 
‘fepresented that they were in financial 
difficulties and the amount due from 
them aggregating to Rs. 31.42.064.5G may 
be accepted in instalments. They also 
offered to get the payment of instalments 
guaranteed by defendant No. 2 and further 
to secure the amount by pledge of de- 
bentures and shares held by defendant 
No. 2 in Edward Keventer (S) Private 
Limited and Durga Enterprises Private 
Limited. The plaintiff agreed to these 
proposals. In pursuance of this’ arrange- 
ment, on September 13, 1969 the defen- 
dants executed an agreement acknow- 
ledging the above stated amount to be 
due from them and agreed to pay ‘the 
same in instalments in terms of the 
agreement with interest at the rate of 
10 per cent. per annum, Defendant Na. 
2 guaranteed payment of this amount by 
a deed of guarantee and also pledged 
with the plaintiff the defentures/shares of 
the face value of rupees sixty-four lakhs 
by separate documents executed in favour 
of the plaintiff, To effectuate this ar- 
rangement, defendant No. 2 also execuced 
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an irrevocable power of attorney in 
favour of the plaintiff in regard to the 
transfer of shares if the instalments were 
not paid. Defendant No. 1. in terms cf 
the arrangement, did make payment of 
one instalment due under the agreement 
dated September 13, 1969, but defaulted 
thereafter and made no other payment. 
Hence the suit, The relief prayed in the 
suit was in the following terms:— 


“The plaintiff prays for: 


(a) a decree for a sum øf Rupees 
32,14,850.12 P. against the defendants 
and in favour of the plaintiff. 

f (b) Interest at the agreed rate of 
10% per annum from the date of suit 
till payment. 


(c) A decree for sale of the shares 
and -debentures pledged with the plain- 
tiff shown in Schedule attached to 
Annexure ‘BE’, 

(d) Cost of the suit. 


_ (e) Such other or further relief or 
Loar as this Hon’ble Court may deem 


3. The suit was filed on May 12, 
1970. On the same date the plaintiff 
made an application (I. A. 630 of 1970) 
under Order 38. Rule 5, and Order 39. 
Rules 1 and 2 read with Section 151 of 
the Code of Civil Procedure,praying for 
attachment before judgment of immov- 
able property and the shares and deben- 
tures of defendant No, 2 mentioned in 
the schedule annexed to the application 
and for injunction restraining him from 
alienating or disposing of the said po- 
perties in any manner. When the snit 
came up before the learned Single J udge, 
he directed summons of the suit to be 
issued for July 29, 1970. Notice of I. A. 
630 of 1970. was issued for May 22, 1970 
and interim injunction restraining defen- 
dant No. 2 from selling or transferring or 
creating any encumbrance with respect 
to the shares mentioned at Items 2 and 
3 of the schedule to the application was 
granted, The summons and the notice of 
Injunction were duly: served on the de- 
fendants. On Mav 22, 1970 the defen- 
dants filed a reply to the iniunction 
application (I. A. 630 of 1970) and made 
a sng the Court that since the 
written statement had to be filed on Jul 
29, 1970, this application may be ree 
up after the written statement had bren 
filed. On May 23, 1970, the defendants 
applied under Order 39, Rule 4 read with 
Section 151 for setting. aside the ex parte 
order of injunction. The plaintiff took 
notice of this application and the appli- 
cation was adjourned for arguments at 
first to May 29, 1970 and then to July 29, 
1970. On July 28, 1970, defendants filed 
an application under Section 34 stating 
that the original contract of sale out of 
which the claim for the amount in sit 
arose contained an arbitration clause and 
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the suit may, therefore, be stayed a 
the matter be referred to the arbitration 
of Benegal Chamber of Commerce and 
Industry, Calcutta in terms of this arbi- 
tration clause. The learned Single Judge 
dismissed the application by the order 
under appeal. 

Å. The learned Judge held that 
the subsequent agreement dated Septem- 
ber 13. 1969, was an independent agree- 
ment which did not contain any arbitra- 
tion clause and was not in modification 
of the original contract and that even 
though the original contract did contain 
an arbitration clause it did not survive to 
govern the subsequent agreement dated 
September 13, 1969, whereby the parties 
entered into a fresh arrangement. It was 
also held that after the institution of the 
suit the defendants had taken steps in 
the proceedings and had submitted to the 
jurisdiction of the Court and for this rea- 
son also the 
under Section 34 of the Act. 


5. The relevant portion of the ar- 
bitration clause in the original contract 
(clause 19 of the Contract) was in the fol- 
lowing terms:— 


“All matters. questions, disputes, 
differences and/or claims whatsoever aris- 
ing out of and/or concerning and/or in 
eénnection with and/or in consequence of 
or relating to this contract whether or 
not the obligations of either party or 
both parties under this contract be sub- 
sisting at the time of such dispute and 
whether or not this contract has been 
terminated. or frustrated or purported to 
be terminated or completed shall be sub- 
mitted to the Tribunal of Arbitration of 
the Bengal Chamber of Commerce & 
Industry at Calcutta, to be arbitrated 
upon in accordance with the Rules of such 
Tribunal in force for the time being and 
the Award of the Arbitrators appointed 
thereby shall be final and binding upon 
the parties to this contract.........cccseeeee ý 


The argument on behalf of the appellant 
is that all questions and disputes arising 
out of the original contract, whether the 
contract was subsisting or was terminated 
or even frustrated, had to be submitted 
to the tribunal of arbitration in the man- 
ner provided in this clause and for this 
reason, the subsequent agreement dated 
September 13, 1969. should be construed 
to be subject to this clause. 


6. To appreciate this argument, 
the correct legal position that emerges, 
after the subsequent agreement, in this 
case has to be ascertained. The original 
contract was clearly governed by the 
provisions of the Sale of Goods Act, 1930. 
According to Section 31 of this Act, it is 
the duty of the seller to deliver goods 
and of the buyer to accept and pay for 
them in accordance with 'the terms of the 
contract of sale. Section 32 provides that 
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unless otherwise agreed, delivery of the 
goods and payment of the price are con- 
current conditions, that is to say, the sel- 
ler should be ready and willing to give 
possession of the goods to the buyer in 
exchange for the price and the buyer 
should be ready and willing to pay the 
price in exchange for possession of the 
goods. Im the instant case the parties 
agreed that the price of the bags would be 
payable by the defendants on maturity 
of the twenty-two bills of exchange ac- 
cepted by them. Delivery and payment 
of the price had, therefore, not to be con- 
current but by agreement between the 
parties was postponed to the date of 
maturity of the bills of exchange, The 
defendants failed to make payments on 
these dates. They, therefore. committed 
breach of the original contract. Then they 
came out with fresh proposals to secure 
plaintiffs forbearance from securing per- 
formance of the original contract and re- 
cover the price of the bags sold and en- 
tered into a fresh arrangement which is 
incorporated in the agreement dated Sep- 
tember 13, 1969. To it was annexed a 
Schedule headed as “Schedule of Pay- 
ments to be made by Dadri Cement Co. 
to Bird and Co. (Private) Ltd.” In imple- 
mentation of this agreement and on the 
same date, defendant No, 2 executed a 
deed of guarantee Exhibit P/7 in favour 
of the plaintiff holding himself responsi- 
ble for the due repayment of the amount 
mentioned in the agreement together 
with interest. At the same time he pledged 
with the plaintiff, by way of security in 
terms of Exhibit P/6, shares and deben- 
tures mentioned therein for payment of 
the amount due under the agreement. Si- 
multaneously, he also executed an ir- 
revocable power of attorney Exhibit P/8 
appointing the plaintiff to be his attorney 


and authorising it to execute in 
his name for him and on his 
behalf transfer deeds and to 


issue receipts to effectuate the transfer 
of the aforesaid shares and debentures and 
to receive their sale proceeds etc., to- 
wards the payment of ariy amount pay- 
able to the plaintiff under the agreement 
Exhibit P/9, 


7. By the first clause of the agree- 
ment the defendants acknowledged an as- 
certained sum of money. to be due from 
them unconditionally. By the second and 
the third clauses, they agreed and under- 
took to pay this sum by instalments in 
terms of the agreement. By the fourth 
clause they agreed to arrange to have the 
payment of the stipulated instalments to- 
gether with interest guaranteed. Then in 
implementation of this agreement _ they 
obtained an effective guarantee of defen- 
dant No. 2 and the pledge of his shares 


and debentures. The plaintiff accepted 
all this. A fresh arrangement was thus 
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made between the parties .in substitution 
of the liability under the original con- 
tract. While securing this arrangement 
the defendants agreed to pay the amount 
due not as the sale price under the ori- 
final contract but as an unconditional 
debt due from them to the plaintiff and 
the plaintiff agreed to relinquish its right 
to recover the amount as the sale price 
of the bags in view of the additional 
rights secured by it, amongst others, to 
proceed against ‘the shares and deben- 
tures of defendant No. 2 which was a 
new right wholly foreign to the original 
contract. There was thus accord and sa- 
tisfaction of the original contract. The 
substituted agreement was only executory 
in the sense that payment of the amount 
due to the plaintiff under it had yet to 
be made but it was still a valid contract 
by itself enforceable at law. The law en- 
visages accord and satisfiaction by means 
of executory contracts also. In British 
Russian Gazette and Trade Outlook Ltd. 
v, Associated Newspapers Ltd., (1933) 2 
KB 616, on this aspect, it was said:— 


‘Accord and satisfaction is the pur- 

chase of a release from an obligation aris- 
ing under contract or tort by means of 
any valuable consideration, not being the 
actual performance of the obligation it- 
self. The accord is the agreement by 
which the obligation is discharged, and 
the satisfaction is the consideration which 
makes the agreement operative. It is not 
necessary that the consideration should 
be executed; the consideration on each 
side may be an executtory promise, the 
two mutual promises making an agree- 
ment enforceable at law.” 
This exposition of law found approval of 
the Supreme Court in the Union of India 
v. Kishorilal Gupta and Bros, (1960) 1 
ie 493 on page 503 = (AIR 1959 SC 
1362). 


8. After assenting to the fresh 
arrangement the position of the plaintiff 
changed. He could not have filed a suit 
for recovery of the sale price on the basis 
of the dishonoured bills of exchange. In 
fact, the sale price ceased to be the 
money due under the contract of sale. 
After execution of Exhibi; P/9 it became 
a debt recoverable by instalments only in 
terms of this agreement and not inden- 
pendently of it. Right to proceed against 
the shares and the debentures of defen- 
dant No. 2 accrued to the plaintiff by 
reason of this arrangement and it is in 
this .context that relief in clause (c) of 
the prayer clause has been claimed in the 
plaint. 


9. It is further to be noticed that 
the parties not only entered into the 
fresh arrangement including the agree- 
ment Exhibit P/9 but also acted on it. 
According to para 15 of the plaint, on 
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December 27, 1969, the defendants paid 
rupees two lakhs to the plaintiff as the 
instalment due under the new arrange- 
ment. We are, therefore, clear in our 
mind that the parties, by entering into 
the new arrangement, intended to substi- 
tute the original contract of sale by this 
substituted arrangement consisting of the 
agreement Exhibit P/9, the deed of guar- 
coined gS PAL the w of pledge 
chibit an e irrevocable power of 
attorney Exhibit P-8, i 


_ 10. This substitution operated to 
bring about a novation. of the original 
contract, According to Section 62 of the 
Contract Act if the parties to a contract 
agree to substitute a new contract for it, 
or to rescind it or alter it, the original 
contract need not be performed. The ori- 
ginal contract of sale ‘therefore, necessa- 
rily became inoperative and unenfor- 
ceable and ceased to exist, The arbitra- 


tion clause in the original contract perish- 


ed with it. The submission, therefore, 
that the arbitration clause in the original 
contract should be held to survive to 
govern the substituted arrangement can- 
not be sustained, 


11. In Ramdas Dwarkadas v. 
Orient Pictures, ATR 1942 Bom 332 it was 
held that where the original agreement 
between the parties contained an arbi- 
tration clause and the subsequent new 
agreement without any arbitration clause 
materially affected and altered the rights 
and liabilities under the original agree- 
ment and imposed liabilities and confer- 
red rights upon the parties which were 
not to be found in the original agreement 
at all. the arbitration clause could not 
have any applicability to the new rights 
and liabilities, 


12. In Century Spinning and 
Manufacturing Co, Ltd. v, Motilal Dhari- 
wel, AIR 1966 Madh Pra 313 a Division 
Bench of the Court held that where the 
subsequent contract dealt with 'the same 
subject-matter as the original contract 
and contained terms and conditions which 
enableca the parties to sue upon the se- 
cond arrangement alone, rescission of the 
original contract may be properly infer- 
red. Eescission of a contract whether 
written or by parole need not be express. 


13. A similar situation arose þe- 
fore the Supreme Court in (1960) 1 SCR 
493 = (AIR 1959 SC 1362). The respon- 
dents in this case entered into three seve- 
rat contracts with the appellant for the 
fabrication and supply of diverse military 
stores. Each contract contained an arbi- 
tration clause. Before the contracts were 
fully executed, disputes arose between 
the parties. The parties entered into 
three fresh settlement contracts purport- 
ing to settle the disputes on the terms 
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contained in these contracts. The res- 
pondents failed to carry out the terms of 
the settlement .contracts. In pursuance 
of the arbitration clauses contained in the 
original contracts, the appellant referred 
its claim for breach of the three original 
contracts to arbitration, The arbitrator 
made award in respect of the first and 
the third original contracts, the claim 
under the second contract having been 
abandoned. The respondents applied for 
a declaration that the arbitration clause 
in the original contracts had ceased to 
have any effect and the contracts stood 
finally determined as a result of the set- 
tlement contracts and for an order for 
setting aside the award as void and nul- 
lity. One point, amongst others, urged 
was that In the facts of the case there 
had been a rescission of the original con- 
tracts and the substitution of legally en- 
forceable unconditional contracts. The 
majority judgment cited with approval 
the Privy Council decision in Payana 
Beena Saminathan v, Pana Lana Palani- 
appa, (1914) AC 618 where on page. 622 
it was held that where the parties agreed 
to a settlement of all their existing dis- 
putes by an arrangement it was a case of 
accord and satisfaction by a substituted 
agreement, the consequence of which was 
that the prior rights of the parties were 
extinguished. The Court found that the 
relevant settlement contract in this case 
was a self-contained document which did 
not depend on the earlier document for 
its existence or enforcement and that it 
embodied an ascertained liability and 
provided the mode of recovery. The set- 
tlement, in these circumstances, was held 
to have superseded the original contracts 
and the arbitration clause in the original 
contract was beld not to survive after the 
execution of the settlement between the 
parties. One of the clauses of the settle- 
ment contract in this case in terms stat- 
ed that the original contract stood final- 
Iy concluded in terms of the settlement 
and no party will have any further or 
other claim against the other. There is 
no such term, in this case. in the substi- 
tuted agreement Exhibit P/9 but, to our 
mind, that makes no difference because 
the language of the agreement, the tenor 
of the whole arrangement and the con- 
duct of the parties in agreeing to the new 
arrangement, for reasons already stated, 
im our view show an unmistakable in- 
tention of 'the parties to substitute this 
east in place of the original con- 
act. 


14. Reference was made on be~ 
half of the defendants to Rungta Sons 
(P) Ltd. v. Jugometal Trg. Republike, 
AIR 1959 Cal 423 where it was held that 


where the terms of the subsequent ar- 
rangement were merely modifications of 
the original contract and the two toge- 
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ther formed one agreement comprising 
the original terms including the arbitra- 
tion clause with its subsequent modifica- 
tions, in such a case the arbitration 
clause applied to ‘the disputes arising out 
of the contract and its subsequent modi- 
fication, even though the modification 
may have conferred some new rights and 
imposed new liability which did not find 
place in the parent contract, The ratio of 
this decision is not attracted to the facts 
of this case firstly because, for reasons al- 
ready stated. the subsequent arrangement 
in this case was not a modification of the 
original contract of sale but ən altogether 
new contract introducing a new subject- 
matter of the contract, namely. shares and 
debentures and created new rights and 
obligations between the parties and se- 
condly because, in the facts of this case, 
we find nothing in the new arrangement 
to indicate that the parties intended to 
introduce any arbitration clause. Fur- 
ther, the substituted contract in the cited 
case was sought to be proved by means of 
affidavits. The Court observed on page 
426, Col. 1 of the report that the halting 
and cautious allegation made in the affida- 
vit did not amount to a plea of express 
agreement of abrogation and supersession 
of the arbitration agreement. Having re- 
gard ‘to the nature of the original con- 
tract and the change in the terms. the 
Court also noticed that the terms of the 
new arrangement were in no way incon- 
sistent with the continuance of the arbi- 
tration agreement. All these considera- 
tions are absent in the present case, The 
cited case, therefore, does not help the 
defendants, 


p 15. For all these reasons, we are 
in agreement with the finding of the 
learned Single Judge 'that the original 
contract of sale in this case had been sup- 
erseded by the new arrangement and 
the arbitration clause in. the original con- 
a did not survive to govern ‘the lat- 
er, 


16. Coming ‘now to the second 
contention, we again find ourselves in 
agreement with the view of the learned 
single Judge that the defendants had sub- 
mitted themselves to the jurisdiction ‘of 
the Court and the suit, therefore, could 
not be stayed under Section 34. As stat- 
ed earlier, on the application of the plain- 
tiff (I. A, 630 of 1970) the Court granted 
ad interim injunction restraining defen- 
dant No. 2 from selling or ‘transferring 
or creating any encumbrance in respect 
of the shares mentioned at Items Nos, 2 
and 3 of the schedule annexed io the ap- 
plication and adjourned the case to May 
22, 1970. On ‘this date. the defendants 
filed reply to the injunction application 
and made a request to the Court that the 
application may be taken up after the 
written statement was filed. The Court 
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passed the order adiourning the case in 
the following terms:— 


“May 22, 1970: Reply to the injunc- 
fion application has been filed and a copy 
Riven to the opposite party. The learn- 
ed Counsel for the defendants suggests 
that since the written statement has to be 
filed on 29th July, 1970, this application. 
be taken up after the written statement 
has been filed. The injunction to conti- 
nue till then.” 


The concluding portion of para 15 of the 
ror filed by the defendants also read as 
under:— 


i EEE EE The Defendants will de~- 
tail the circumstances under which the 
agreements dated 13-9-1969 came to be 
written which will show the bona fides of 
the defendants on the one hand and the 
fraudulent intent of the plaintiff on the 
‘other in the written statement.” 


This unmistakably shows that the defen- 
dants. even for contesting the injunction, 
relied on their case to be set out on the 
merits of the controversy in the written 
statement to be filed by them. In pursu- 
ance of the same intention, the next day 
ie.. on May 23, 1970, the defendants ap- 
plied under Order 39, Rule 4 for setting 
aside the ex parte order of temporary 
Injunction. The hearing of the application 
was adjourned to May 29. 1970. Not a sug- 
gestion was made even at this stage that 
the suit could not proceed. From May 29, 
1970 the hearing was adjourned to July 
29, 1970, It was only one day before this 
date, on July 28, 1970 that they made the 
application under Section 34 of the Arbi- 
tration Act. This section in clear terms 
states that the application for stay should 
be made before filing the written state- 
ment or taking other steps in the suit pro- 
ceedings. The expression “steps in the 
proceedings” connotes the idea of doing 
something in aid of the progress of the 
suit or submitting to the jurisdiction of 
the Court for the purpose of adjudication: 
of the merits of the controversy in the 
sult. When defendants in this case in re- 
ply to the injunction application under- 
took to “detail the circumstances under 
which the agreements dated 13-9-69 came 
to-be written’, they clearly submitted to 
the jurisdiction of the Court for the deci- 
sion: of the controversy in suit. In the 
State of Uttar Pradesh v. M/s. Janki Sa- 
ran Kailash Chandra, AIR 1973 SC 2071 
the mere taking of an adjournment by 
Counsel for the defendants for filing the 
written statement was held by the Sup- 
reme Court to be taking steps in the pro- 
ceedings within the meaning of Sec. 34. 
In Ford's Hotel Co. Ltd. v. Barlett, ((1895- 
98) All ER — Reprint 1041) a praver 
for extension of time for filing the de- 
fence upon which 14 days time was 
granted was held to be a step in the pro- 
ceedings. 
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_ 17. In M/s. S. A. Bortes v. Astro- 
nic Ccmpania Naviers S, A., AIR 1970 
Mad $23 the filing of an application by 
the defendants praying for the setting 
aside of interim injunction was held to 
amount to taking steps in the proceedings 
within the meaning of Section 34 to disen- 
title tkem to ask for stay of the suit 


18. Strong reliance on behalf of 
the defendants was placed on Sansar- 
chand Deshraj v. State of M. P., AIR 
1661 Madh Pra 322. The Court in this 
case held that the filing of a reply to the 
application of the plaintiff for securing 
temporary injunction and arguing the 
said application did not amount to taking 
steps in the proceedings within the mean- 
ing of Section 34, Facts of this case, how- 
ever, show that in the reply that the de- 
fendanis filed they had expressly men- 
tioned the subsistence of an arbitration 
agreement and had urged that reference 
to arbiiration was the correct remedy for 
the plaintiff to follow. It was in this 
background that it was held that the mere 
filing of the application was not a step in 
the proceedings. 


19. We are, therefore. of the view 
that the defendants had taken steps in the 
proceedings of the suit filed by the plain- 
tiff and the learned single J udge, for this 
reason also, was right in holding that the 
suit could not be stayed under Section 34. 


20. In the result F A. O. (O. S. 
49 of 1971 fails and is dismissed eee 
costs, Counsel’s fee Rs, 200/-. 


Appeal dismissed, 
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In the matter of Dr. Man Singh and 
others, Petitioners. 


Suis No. 117 of 1973, D/- 15-2-1974, 
Petition under Ss. 34 and 37 of the Trusts 
Act, 1882. 

. (A) Trusts Act (1882), Ss. 34 and 37 
— Charitable and Religious Trusts Act 
(1920), S. 7 — Public Charitable Trust — 
Doctrine of cypres — Applicability — Ap- 
plication by trustees for permission to 
sell immovable properties and wind up 
the trust — Maintainabilitv. (Official 
Trustees Act (1913), Ss. 7 and 10). 

A public charity is perpetual. To it 
rule against perpetuities does not apply. 
It can never die though its nature may 
be changed. In legal theory the Court is 
the guardian of a charity, as it is of an 
infant. (Para 11) 

Where the testator had a general 
charitable intention but the particular 
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mode of application specified by him 1s 
impracticable, illegal, impossible of ac- 
complishment, or inexpedient in the 
changed circumstances, the charitable in- 
tention is executed cypres. The primary 
rule to be observed in the application of 
the doctrine of cypres is that the inten- 
tion of the donor must be observed as far 
as possible. Cypres means near to it. The 
rule of cypres is in harmony with the 
teachings of the Hindu Shastras and has 
been applied to charitable gifts by 
Hindus. Case law discussed. 

(Paras 12, 13) 


Therefore, where the musafir khana 
as envisaged by the testator is not a prac- 
ticable proposition within the financial 
limits imposed by the will and the re- 
construction of the Gurdwara is imprac- 
ticable as that city is now part of a for- 
eign State, the next object of the Charity 
must succeed. When the next wish of 
the testator was to, spend the income from 
the property on the construction of a 
hospital for women but the full-fledged 
hospital cannot be either comstructed or 
maintained in the limited funds available, 
the trustees must pursuant to the princi- 
ple of cypres, do that which is as near as 
possible to the intemtion of the testator. 
Such a solution would be to arrange with 
an existing hospital in the city for the 
setting up of a ward.or unit reserved for 
the treatment of women. Such a ward or 
unit could be named after the testator as 
he desired. (Paras 14, 16) 


Further, as the charitable trust con- 
stituted by the testator is of a public 
nature, an application by trustees for per- 
mission to sell immovable property of the 
trust and to wind up the trust after dig- 
posal of entire trust property is not main- 
tainable under Ss. 34 and 37 of the Trusts 
Act. However such an application can be 
made under S. 7 of the Charitable amd 
Religious Trusts Act (1920). The jurisdic- 
tion of the High Court in such a case is 
merely advisory. The Trustees can also 
make an application under S. 10 of the 
Official Trustees Act (1913) or they can 
take advantage of S. 8 of Charitable En- 
dowments Act (1890) and settle a scheme 
which gives nearest effect to the testators’ 
will. (Paras 17 to 19) 
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Anoop Singh, for Petitioner. 


ORDER :— Many years ago there liv- 
ed in Peshawar city a man named Tara 
Chand Saraf. It appears that he had a 
jeweller’s business. He had no children. 
On 20th December, 1927 he made a will 


and had it registered. The original 
will is lost, or at any rate is not now 
traceable or procurable. Mr. Partap 


Singh, one of the present trustees of the 
trust created by that will, has made a 
statement before me to that effect. He 
says, that he went to Peshawar in 1964 
and tried to locate the originai will, but 
was umsuccessful. He also says that he 
was informed that the records pertaining 
to the will in the office of the Sub-Regis- 
trar, Peshawar, had been burnt. I have 
no reason to disbelieve him, As secondary 
evidence a printed copy of the will has 
been proved by this gentleman and mark- 
ed Ex. P-1. No other copy is available. 


2. The will is in Urdu. A transli- 
teration has been placed on record which 
I will use for quotation. First of all there 
is a recital in which the testator says: 


“Whereas by the grace of the Wahe- 
Guru (the Almighty) IJ am possessed of 
self-acquired property movable and im- 
movable and whereas I have no issue and 
am desirous that no other persons should 
claim be my relatives and raise dis- 
putes after my death, and whereas life is 
uncertain, I hereby make the following 
will to be acted upon after my death.” 


Then, after revoking two previous wills, 
the testator describes five immovable pro- 
perties owned by him. Under the head 
‘movable property’ he refers to ‘the en- 
tire cash as per the account books to be 
found at the shop or the jewellery mort- 
gaged or the amounts owing to us on pro- 
notes, hundies, mortgage-deeds or bonds’. 
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He proceeds to name a committee of si 

trustees to manage and supervise hi 

estate. He exhorts them to act according 
to his wishes recorded thereinafter, 


3. l Next the testator devises some 
of his immovable properties and makes 
certain bequests. He continues : 


“The shop together with the Bala 
Khanna situate in Bazar Karimpura 
should be maintained as such for charit- 
able purposes by the appointed trustees 
and the rent recovered shculd be includ- 
ed in the income. The entire movable 
property aforesaid is dediceted for charit~ 
able purposes by me. Ar amount of 
Rs. 50,000 should be taken out of it and 
a building be constructed at Hardwar 
therewith, which should bear my name 
and the words “Tara Chand Saraf Aror- 
bans Peshawari Musafir Khana’, This 
building should have two portions: one 
for Guru Granth Sahib and the other for 
Idols of Krishan Maharaj and Radhika 
for which a Granthi Singk and a Pujari 
should be employed separately. The pil- 
grims from Peshawar who come there 
should be allowed to stay without being 
charged rent, and with a view to main- 
taining this place for ever a sum of 
Rs. 50,000 should be kept apart and the 
income therefrom should be spent exclu- 
sively on the same. Such amount as res 
mains after paying the salaries of the 
sewadars and meeting the cost of repairs 
and other necessary expenses should be 
used for a daily ‘langar’ where every 
person is provided free meals without any 
discrimination. Outside Asa Mai Gate. 
Peshawar city, there is a building of a 
Gurdwara well-known by ihe name of 
Commissariat Gurdwara. I have a desire 
to construct the same. If it remains un- 
constructed during my lifetime it should 
be constructed and a board with the 
words ‘Tehal Kerai Tara Chand Saraf 
Yaadgar Apni Pushtaine’ should be afix- 
ed thereon,” 


4. At this stage again a few speci- 
fic bequests are made, and in conclusion 
the testator enjoins : 


“Whatever amount out of the in- 
come from my proverty movable and im- 
movable remains after accomplishing the 
aforesaid objects should be spent on the 
construction of a hospital for women on 
the ground floor of the Dharamsala of 
Bhai Bewba Singh where treatment should 
be provided to Hindu and Sikh women. 
Medicines should be supplied free of 
cherge, The amount required for the con- 
struction of the building of the hospital 
should be taken out of my funds meant 
for charitable purposes. If the income per- 
mits, it should be expemded on the edu- 
cation of women, girls school, and pro- 
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viding assistance to widows, The hospital 
Should be named ‘The Tara Chand Saraf 
Hospital for Women’,” 


5. In 1934 the testator died in 
Peshawar. Nome of the original trustees 
survive. Six other persons are presently 
functioning as such. They have moved a 
petition under Sections 34 and 37 of the 
Indian Trusts Act, 1882. The trust now 
owns two immovable properties in Amrit- 
sar, the particulars of which are given in 
paragraph 6 of the petition. How and 
when taey were acquired by the trust is 
mot clarified. An aggregate sum of Rupees 
3,47,798.23 lying in accounts with various 
banks, of which the details are set out in 
Schedule A to the petition, also belongs 
to the trust. Thus, in all the trust pro- 
perty in the hands of the trustees is worth 
appreximately Rs. 5 lacs, In para 10 of 
their petition, the trustees say, that at a 
meeting held on 16th November, 1972 
they unanimously resolved that the im- 
movable properties belonging to the trust 
be sold and the entire amount at the 
disposal of the trust be spent for useful 
purposes, They add that ‘after the dis~ 
posal of the entire trust property, the 
trust may be wound up’ — a statement 
which is repeated in para 11. A copy of 
their resolution is annexed to the petition 
as Schedule B. It records the decision of 
the trustees that after obtaining permis- 
Sion from the High Court the entire trust 
furd be utilised for— 


“building a Marriage Hall and a 
house on the land allotted to Akali Baba 
Phoola Singh Educational Society, Pusa 
Road, New Delhi.” 

Although the resolution does not say 
gore, in para 12 of the petition the trus- 
tees elucidate that 


“the basement may be used as store- 
house, the ground floor as Marriage Hall 
and house and the upper storey as a 
school for children.” 


Accordingly, the trustees now pray for 
permission to sell the immovable proper- 
ties at Amritsar owned by the trust and 
for directions that the trust property may 
be administered by spending the entire 
trust fund in the manner resolved by the 
trustees. And, the question is whether I 
Should give the permission and the direc- 
tions sought, 


6. In my opinion, the trustees are 
justified in taking the view, stated in para 
11 of the petition, that the testator’s wish 
that a musafir khana be built at Hardwar 
is not feasible at the present time within 
the financial limits imposed by the will. 
It will be unrealistic, current costs being 
what they are, to attempt to construct a 
building of worthwhile dimensions in the 
allotted sum of Rs. 50,000. The income of 
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another Rs, 50,000 set apart for the main- 
tenance of the musafir khana would be 
wholly inadequate; especially as a Gran- 
thi and a Pujari separately would have 
to be employed and paid salaries, In addi- 
tion there would probably have to be a 
manager-cum-accountant and perhaps 
also a chowkidar. That, I imagine, is the 
very least that would need to be done. 
I doubt if the income from Rs. 50,000 in- 
vested in trustee securities would be 
enough even to pay the salaries of the 
employees, let alone other expenses me- 
cessary for the upkeep of such an institu- 
tion. No other substantial source of in- 
come can be visualised for it. Supposing 
rent were charged from pilgrims coming 
from places other than Peshawar, it 
would still have to be nominal. Taking 
all these aspects into account and the 
existing conditions, I agree with the trus- 
tees that a musafir khana as envisaged by 
the testator is not a practicable proposi- 
tion. Probably they are also right in 
thinking that there are already more than 
enough Dharamsalas in Hardwar. 


i. The other wish of the testator 
that the Commissariat Gurdwara in 
Peshawar be reconstructed is not capable 
of fulfilment by the trustees, That city is 
now part of a foreign State, It is exceed- 
ingly unlikely that the trustees would be 
able to obtain permission to reconstruct 
that Gurdwara, assuming it still exists, 
or to supervise its reconstruction even if 
they did. I need say no more as regards 
this matter. 


8. On the first occasion when coun< 
sel for the trustees addressed me, I put 
it to him that in the circumstances of 
this case the doctrine of cypres would 
apply. He took time to study the point. 
Having done so he agreed that it would. 
Thereafter some oral evidence was led. 
Apart from proving the will, Mr. Partap 
Singh affirmed that a hospital had been 
constructed in Peshawar as mentioned in 
paragraph 6 of the petition. He explained 
that the moneys belonging to the trust 
which are lying in the Accounts with vari- 
ous banks were transferred from the 
branches of those banks in Peshawar. 


9. Another gentleman, Mr. Har- - 


nam Singh, General Secretary of the 
Akali Baba Phoola Singh Society, told 
me that this society runs a school and 
has other educational activities. Present- 
ly it is running a Higher Secondary 
School. This is a mixed school, having 
484 pupils, to which girls and boys of 
all communities are admitted. Mr. Har- 
nam Singh said that this school did not 
have a large hall or enough space for a 
laboratory and was generally short of 
accommodation. In consequence many 
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children seeking admission could not be 
admitted. He confirmed that the Govern- 
ment had allotted a plot of land to the 
school at a place near Pusa Road, Rajin- 
der Nagar, New Delhi. and that the trus- 
tees of the Tara Chand Saraf Trust had 
approached his society with a proposal 
that the funds belonging to the trust be 
utilised for educational purposes. A copy 
of a resolution passed by the Managing 
Committee of the Society at a meeting 
held on 2nd. November, 1972 was proved 
as Ex. PW 2/2. It shows that the society 
has agreed to the proposal of the trust. 


10. Counsel for the trustees con- 
tended that there was mo reason why the 
scheme proposed by the trustees should 
not be endorsed by the Court. When I 
pointed out to him that the ecnstruction 
of a Marriage Hall and a house were not 
the charitable objects - specified by the 
testator, he made a statement on 11th 
December, 1973 that the building propos- 
ed to be constructed in association with 
the Akali Baba Phoola Singh Society 
would be used solely for educational pur- 
poses and no part of it would be let out 
or used as a Marriage Hall. He then argu- 
ed that as the education of women was 
one of the charitable objects mentioned 
in the will, the scheme ought to be ap- 
proved. After reserving judgment, I have 
found it necessary to look further into 
the law. My conclusion is that, notwith- 
standing the assurance given by counsel 
for the trustees, there are weighty rea- 
sons why the scheme must be rejected. 


11. A public charity is perpetual. 
To it the rule against perpetuities does 
not apply. It can never die though its 
nature may be changed: see Re Faraker; 
Faraker v. Durell, (1912) 2 Ch 488 and 
Halsbury’s Laws of England (3rd edition) 
Volume 4 pages 210, 286 and 300. If the 
scheme of the trustees were accepted the 
charity would be wound up. There is no 
such process known to law in respect of 
a public charity. Sections 77, 78 and 79 
of the Trusts Act visualise the extinction 
of a trust in certain eventualities. None 
of them are shown to exist, even assum- 
ing that that Act applies — a point to 
Which I will revert a little later. On this 
sumple ground I would be bound to reject 
the scheme in order to save the charity 
from being destroyed. In legal theory the 
court is the guardian of a charity, as it is 
of an infant: see Halsbury (ib.) pages 212 
and 247, Assenting to the scheme would 
be notional infanticide. 


12. Otherwise, too, the scheme 
cannot be upheld if the rule of cypres is 
to have proper effect. Cypres means ‘near 
to it’. The application of the doctrine to 
publie charities is explained in Halsbury 
(ib.) at page 317, as follows: 
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“Where a clear cheritable intention is 
expressed, it will mot be permitted to fail 
because the mode, if specified, cannot be 
executed, but the law will substitute an- 
other’ mode cypres, that is, as near as 
Liar to the mode specified by the 

onor”. 


In the same paragraph it is said: 


“Where the donor has in fact pres- 
cribed a particular mode of, application 
and that mode is incapable of being per- 
formed but the donor had a charitable 
intention which transcended the particu- 
lar mode of application prescribed, the 
Court in the exercise of this jurisdiction 
can carry out the charitable intention as 
though the particular direction had not 

been expressed at all.” 


There is no doubt -that the testator had a 
general charitable intention which trans- 
cended the particular modes of applica- 
tion- which he prescribed. Everything in 
the will points towards it — not exclud- 
ing the recital that he has no children. 
Such a recital was regardec as indicative 
of an intention to donate to the public in 
Deoki Nandan v. Murlidhar, AIR 1957 SC 
re I would draw the same inference 
ere, 


13. Understandably, the primary 
rule to be observed in the application of 
the doctrine of cypres is that the inten- 
tion of the donor must be observed as far 
as possible : see Ameena Bee Bee v. Mari- 
am Bee Bee, AIR 1939 Rang 347 and Hals- 
bury’s Laws of England, (3rd edition) 
Volume 4, page 318. However, if the par- 
ticular mode of application specified by 
the donor is impracticable, illegal. impos- 
sible of accomplishment, or inexpedient 
in the changed circumstances the charit- 
able intention is executed cypres: see 
Halsbury (ib.) pages 275, 280, 286, 320 and 
322. A very full and useful discussion of 
the doctrine is found In the matter of 
Hormusji Framji Warden, (Petitioners) 
(1908) ILR 32 Bom 214. That case shows 
how much the working of the principle 
is conditioned by the facts. There, moneys 
donated by a testator for erecting a Hall 
for the use of Parsis, but found inade- 
quate for that purpose, were directed to 
be utilised cypres for the construction of 
an Operation Theatre in the Parsi Gene- 
ral Hospital. Mamy common features are 
discernible between that case and this. 
Since the doctrine of cypres originated in 
equity it has a wide sweep and is applied 
liberally, though, of course there are 
limits within which it is confined: see 
Abdul Rauf v. Shamshulhaq. AIR 1969 All 
35. Re Baron Burton’s Charity. Queen 
Annes Bounty vV. Attorney-General, 
(1938) 3 All ER 90 and Commercial Union 
Assurance Co. Ltd. v. Central British 
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Fund For Jewish Relief and Rehabilita- 
tion, (1957) 1 All ‘ER 513. Not only is the 
doctrine resorted to for the initial appli- 
cation of the fund given to charity, but 
also for applying any surplus of capital 
or income or subsequent increases there- 
of: see Halsbury (ib.) pages 318 and 323. 
The rule of cypres is in harmony with the 
teachings of the Hindu Shastras and has 
been applied to charitable gifts by 
Hindus: see Muthukrishna WNaicken v. 
Ramchandra Naicken, AIR 1919 Mad 659. 


14, Applying these principles I 
have to consider what ought to be done 
with the funds in the hands of the trus- 
tees. I have already held that the con- 
Struction of a Dharamsala in Hardwar 
and the reconstruction of the Gurdwara 
in Peshawar are impracticable. Conse- 
quently, the next object of charity must 
succeed. According to the trustees a hos- 
pital for women was constructed in Pesha- 
war and hence that charitable object in 
the testator’s will has been fulfilled. It 
was therefore urged on their behalf, that 
the funds ought now to be applied to the 
next mamed object of charity, that is, the 
education of women. Strictly, the school 
run by the Society is mot exclusively a 
girls school and therefore does not qualify 
at all. However. I will not give too much 
importarce to that. But, in his will the 
testator is emphatic that his estate is to 
be utilised for the education of women 
and the assistance of widows if, but only 
if, any surplus remains after a hospital 
for women is fully provided for. Clearly, 
that is the prime residuary ‘charity he 
had in mind. His second and third prefer- 
ences were the ones which follow. I am 
bound to give effect to the testator’s 
choice. So are the trustees, They cannot 
reverse the order -— meither by a scheme 
nor otherwise. 


15. I have only the word of the 
trustees that a hospital for women was 
established in Peshawar. No other evi- 
dence has been placed before me. Taking 
that to be true, the funds in their hands 
must still be applied in the very same 
way that they would have been when 
first giving effect to the will. Only the 
time of implementation has been altered, 


* not the contents of the will. It pre-sup- 


poses that the trustees will be maintain- 
ing a hespital before they launch any 
educational projects for women. Admit- 
tedly, the trustees are mot at present 
maintaining any hospital, The one in 
Peshawar. if there were such a one, is 
financed by others. Whether the trust 
property in the hands of the trustees be 
treated as capital or income, or whether 
it be the surplus of either or a subse- 
quent increase, the result is the same. 
They are bound to apply it as if giving 
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effect to the testator’s wishes ab initio. 
Of which the corollary is that it must be 
used for a hospital. 


16. I was told by counsel for the 
trustees that despite efforts to persuade 
the authorities of some existing hospitals 
in Delhi to utilise the trust fund in con- 
formity with the wishes of the testator, 
no satisfactory arrangement could be 
made, No evidence in proof of this was 
put before me. I realise that a full-fiedg- 
ed hospital cannot be either constructed 
or maintained in the limited funds avail- 
able with the trustees. Pursuant to the 
principle of cypres the trustees must 
then do that which is as near as possible 
to the intention of the testator. I should 
bave thought the obvious solution is for 
them to arrange with an existing hospital 
in Delhi for the setting up of a ward or 
unit reserved for the treatment of women. 
Such a ward or unit could be named after 
the testator as he desired. And, it would 
be as close to his wishes as can be achiev- 
ed with the finances available. That 1s 
what I would advise the trustees to do. 


I7. Searching for the law on my 
own, has revealed other legal aspects re- 
quiring consideration. Section 34 of the 
Indian Trusts Act, 1882 enables the trus- 
tees, on a petition moved for the purpose, 
to obtain the ‘opinion, advice or a direc- 
tion ‘of a Court on any present questions 
respecting the management or administra- 
tion of the trust property.’ But Section 1 
of that Act states that 


“aee Nothing herein contained ...... 
applies to publie or private religious or 
charitable endowments,........06 i 


The distinction between a private and 
public trust has been explained in AIR 
1957 SC 133 and in Halsbury (ib.) at pages 
209 amd 228. Briefly, in the case of the 
former the beneficiaries are specific indi- 
viduals; in the latter they are the public 
in general or an appreciable class thereof. 
Public benefit is the overriding test. With- 
out a doubt the trust constituted by the 
testator is of a public nature as all the 
specified charities are for the benefit of 
the community or an appreciable part of 
it, This ousts the Trusts Act. and also 
Section 34. However, the petition filed by 
the trustees would be maintainable under 
a different Act — The Charitable and Re- 
ligious Trusts Act, 1920. Under Section 7 
of that Act the trustees ‘of an express or 
constructive trust created or existing for 
public purpose of a charitable or religious 
nature’ may apply by a petition to the 
court for its ‘opinion, advice or direction’ 
respecting any question affecting the 
management or administration of the 
trust property. Thus there is a provision 
under. which the petition would lie. I 
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have entertained it umder that provision 
as I am not willing to reject it on a mere 
technical ground, especially as the public! 
interest is involved. Nor do I think it 
necessary, in the circumstances of the 
present case, that the trustees be driven 
to institute a suit under Section 92 of the 
Code of Civil Procedure, 1908. When 
there is no contest and no order is sought 
which can be had only in a suit under 
that Section of the Code, the more appro- 
priate procedure is for the trustees to 
proceed under Section 7 of the Charitable 
and Religious Trusts Act, 1920: see 
Rameswardas Birla v. Advocate-General 
of West Bengal, (1957) 99 Cal LJ 161. 


18. Two other Statutes are ger- 
mane to the matter, First, there is The 
Official: Trustees Act, 1913. According to 
section 7 (1) of that Act the Official Trus- 
tee “may, if he thinks fit,— 


fa} act as an ordinary trustee: 


(b) be appointed trustee by a court 
of competent jurisdiction”. 


He may decline to accept any trust, either 
absolutely or except on such conditions 
as he may impose: see Section 7 (3). Pro- 
cedures are provided by the Aci for vest- 
ing trust property in the Official Trustee. 
If there be no trustee ‘willing or capable 
to act in the trust’ within the jurisdiction 
of the High Court, that Court may on ap- 
plication make an order for the appoint- 
ment of the Official Trustee with his con- 
sent: see Section 10 (J). By whom the 
application is to be made is not indicated. 
Presumably, it can be made by the trus- 
tees, beneficiaries or the Official Trustee. 
Alternatively. if all the existing trustees 
and beneficiaries are desirous that the 
Official Trustee be appointed in the room 
of such trustees, they may so appoint him 
by an instrument in writing with his con- 
sent: see Section 11. Whichever proce- 
dure be adopted, the Official Trustee holds 
the trust property on the same trusts as 
before: see Sections 10 (2) and 11 (2). In 
the case before me the unanimous deci- 
Sion of the trustees to wind up the trust 
evinces their disinclination to act in the 
trust. I would suggest to them that they 
either appoint the Official Trustee in their 
stead by an instrument in writing or 
make an application under Section 10 for 
him to be so appointed, The jurisdiction 
which I am exercising is merely advisory 
and the trustees are wot bound to act upon 
my advice: see In re Muhammad Hashim 
Gazdar, AIR 1945 Sind 81 (FB): Abdul 
Rab v. Mohammad Hasan Khan. AIR 1936 
All 801 and Official Trustee, West Bengal 
v. Sachindra Nath, AIR 1969 SC 823, For 
this reason I think it is appropriate that 
a copy of this order be sent to the Off- 
cial Trustee to enable him to decide whe- 
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| ther he would wish to move under Sec- 
tion 10. 


19. Secondly, there is the Charit- 
able Endowments Act, 1850. Its purpose 
as stated in the Objects and Reasons is to 
provide in India an official capable of dis- 
charging the functions which are dis- 
charged in England by the Official Trus- 
tee of Charity Lands and the Official 
Trustees of Charitable Funds, The Act is 
of a purely permissive character. Under 
it an officer of the Government is appoint- 
ed to be Treasurer of Charitable Endow- 
ments. The Treasurer functions as a bare 
trustee and must not act in the admin- 
istration of any trust of which any pro- 
perty is vested in him under the Act: see 
Section 8 (1). He must permit the persons 
acting in the administration of the trust 
to have the possession, management and 
control of the property and the applica- 
tion of its income, as if th= property had 
been vested in them: see Section 8 (3). 
On an application made under Section 6 
of the Act by the majority of the trustees, 
the appropriate Government may under 
Section 4, if it thinks fit, order that the 
trust property be vested in the Treasurer 
of Charitable Endowments on such terms 
as to the application of the property or 
the income thereof as may be agreed on 
between the appropriate Government and 
the applicants, Thereupon. the property 
vests in the Treasurer accordingly, With 
the concurrence of the applicants a sche- 
me may be settled for the administration 
of any property which has been or is to 
be vested in the Treasurer, and in such a 
scheme a person or persons, not being or 
including the Treasurer, may be appoint- 
ed to administer the property: see Sec- 
tion 5 (1). In the settlement of such a 
scheme, Section 5 (5) directs that 


“effect shall be given to the wishes of 
the author of the Trust so far as they can 
be ascertained, and, in the opinion of the 
appropriate Government, effect can rea- 
sonably be given to them.” 


Schemes can be directed by the Courts 
in England in certain circumstances; in 
particular, if the trustees refuse to act: 
see Halsbury (ib.) pages 309, 310 and 328. 
But, the Act here in force gives no simi- 
lar power. The most that I can dois to 
suggest to the trustees, as a further alter- 
native, that they take advantage of the 
provisions of The Charitable Endowments 
Act, 1890 and settle a scheme which gives 
nearest. effect to the testator’s will. 


20. That concludes all the advice 
that I am able to offer to the trustees. 
Permission to sell the immovable pro- 
perties at Amritsar was sought under 
Section 37 of the Trusts Act, I have al- 
ready held that Act to be inapplicable. 
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Even if it applied, that section confers 
power, not on the Court, but only the 
trustees. No other provision was referred 
to under which the permission sought 
could be granted. For the time being, as- 
suming there were a such provision, I 
would decline to grant it. 


2i. It is not comforting to know 
that trust property meant for a public 
charity has not been so used for a score 
of years or more. The Trustees have 
vouchsafed me no information as to what 
they have so far done to carry out the 
testator’s wishes. In Delhi the functions 
of the Advocate-General under Section 92 
of the Code of Civil Procedure are per- 
formed by the Collector. It is his duty to 
safeguard public charities. I think a copy 
of this order ought to be sent to the Col- 
lector so that he can take such steps, if 
any, as he thinks necessary for the due 
administration of the trust. 


22. As to costs, the trustees have 
acted quite rightly in seeking the opinion 
of the Court. They will be entitled to re« 
coup the costs of this petition out of the 
trust funds. 


23. Let copies of this order be 
sent to the Official Trustee and the Col- 
lector, Delhi, 

Order accordingly, 
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Sehdev Seth, Petitioner v, Smt. Vidya 
Wati Seth and another, Respondents, 

Civil Revn. No. 129 of 1972, D/- 18-1- 
1974, to revise order of S, C, Ahuja, Sub- 
J.. Ist Class, Delhi, D/~ 2-3-1972, 

(A) Civil P. C. (1908), O, 6, R. 17 — 
Amendment of plaint by adding new re- 
lief — When may be allowed — Relief to 
be added based on same cause of action 
— No introduction of new case — Am- 
endment could be allowed. 


Plaintiff, in a suit for declaration 
stated that she was the owner and in pos= 
session of the plot in suit as the nominee 
of her deceased husband to whom the 
plot was allotted by the Housing Society 
but thai the defendant fraudulently ob- 
tained from her a letter of transfer, she 
subsequently applied for amendment of 
plaint by adding a relief of possession 
also. The amendment would not bar the 
suit by limitation: 

Held that the amendment for relief 
of possession was based on same cause of 
action eg. the title. It did not introduce 
a mew case as it was just a consequential 
sei a tc i RL a 
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relief. The defendant was aware of the 
plaintiff’s object in filing suit and was not 
taken by surprise. Amendment could, 
therefore, be allowed. Case law ref. 
(Paras 11, 16) 
(B) Civil P. C. (1908), O. 6, R. 17 — 
Amendment of pleadings — Stage for — 
Delay in moving application — Conse- 
quential relief of possession not prayed 
for in original plaint — Mistake of plain- 
tiff’s counsel — No negligence of plaintiff 
— Limitation for relief not barred — De- 
fendant ‘not prejudiced — Amendment 
could be allowed even though there was 
delay. AIR 1969 SC 1267, Foll. 
(Paras 17-19) 
Chronological Paras 


AIR 1969 SC 1267 = (1970) 1 SCR 22, 
Jai Jai Ram Manohar Lal v. National 
Building Material Supply, Gurgaon 18 

AIR 1967 SC 96 = (1966) 1 SCR _ 796, 
A. K. Gupta and Sons Ltd. v. Damodar 
Valley Corporation 10 

AIR 1964 Amdh Pra 223 = ILR (1962) 
Andh Pra 802 (FB), Suryanarayana Rao 
v. Veera Rajamma 14 

AIR 1957 SC 363 = 1957 SCR 595. P. H. 
Patil v. K. S. Patil 10, 13, 19 

AIR 1955 Hyd 1 = ILR (1955) Hyd 575 
(FB), Maruti v. Ranganath 15 

AIR 1924 Pat 310 = 5 Pat LT 315, Sheo- 
pujan Rai v. Kesho Prasad Singh 12 

AIR 1921 PC 50 = 47 Ind App 255, Charan 
Das v. Amir Khan 10, 13 


R. K. Makhija, for Petitioner; M. S. 
Vohra, for Respondents. 


ORDER :— This Civil Revision has 
been filed by Shri Sehdev Seth, defen- 
dant in Suit No. 624 of 1965, on the file 
of the Court of Shri S, C. Ahuja, . Sub- 
ordinate Judge, ist Class, Delhi, against 
an order, dated March 2, 1972, passed by 
the learned Subordinate Judge allowing 
an amendment of the plaint prayed for 
by the plaintiff, Shrimati Vidya Wati 
Seth, under Order 6, Rule 17 of the Code 
of Civil Procedure. 


Cases Referred: 


2. Shrimati Vidya Wati Seth, 
widow of Shri Multani Ram Seth, filed 
the aforesaid suit for a declaration that 
she was the owner and in possession of 
plot No. 69, Road No. 42, measuring 533.33 
Square yards, Class “C” situated in Pun~ 
jabi Bagh, Delhi, and that Shri Sehdev 
Seth, defendant in the suit, had no inte- 
rest in the said plot. 


3. According to the plaint filed in 
the suit, the plaintiff’s husband, Shri Mul- 
tani Ram Seth,- was a displaced person 
from Lahore, and he settled at Delhi after 
the partition of the Country. He was duly 
registered as a displaced person at Delhi 
under Refugee Registration Certificate 
KAR 829 (i)-v on November 21. 1947. He 
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became a member of the Refugee Co-ope- 
rative Housing Society Limited, and the 
Society agreed to allot one plot in his 
name. Accordingly, plot No, 69, Road No. 
42, measuring 533.33 square yards, Class 
"Cc was allotted to him by the Society. 
Shri Multani Ram Seth had given the 
name of the plaintiff as his nominee. Sub- 
sequently, on June 22, 1955, Multani Ram 
Seth died. The plaintiff thereupon made 
an application to the Society on July 30, 
1955, informing it about the death of her 
husband and requesting that the share 
held by him be transferred in her name, 
being his nominee. The Society agreed to 
allot one Class “C”? plot to the plaintiff 
as per an agreement, dated January 10, 
1959, subject to the payment of the deve- 
lopment charges and other call money as 
and when the same would be demanded. 
It was alleged that the plaintiff paid all 
the call money and other demands which 
were made from time to time by the 
society and that she was, therefore, en- 
titled to the execution of a sale deed in 
her favour by the Society in respect of 
the said plot. 


4. The plaintiff further alleged 
that she had to raise a loan for construct- 
ing a building on the aforesaid plot, that 
the defendant, her real eldest son, who 
was aware that she had to apply for a 
loan for the construction of a building on 
the plot, told her that she should sign 
an application which he would present in 
the office and arrange for the loan, and 
that having full faith in the defendant 
and believing what he stated, signed a 
letter typed in English on April 1, 1962, 
which was read over to her by the defen- 
dant to be an application on her behalf 
for raising the loan. According to the 
plaint, the plaintiff had been making en- 
quiries from the defendant as to what had 
happened to her loan application, but the 
latter had been putting her out saying 
that her loan application was yet under 
consideration, 


About a month prior to December 
14, 1965, the date of the plaint, she made 
enquiries and was informed that the let- 
ter, dated April Ist which she had signed 
was in fact a letter for transferring the 
plot from her name to that of the defen- 
dant, and that the defendant, on the basis 
of the said letter, had managed to get a 
Sale deed executed on June 7, 1962, by 
the Society in his name in respect of the 
plot in question. The plaintiff submitted 
that she was never informed by the de- 
fendant that the letter was a letter for 
transfer of the plot amd the share held 
by her in that plot in the name of the 
defendant, that had she known the same 
she would never have signed the same, 
that her signatures were obtained by 
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fraud, misrepresentation and concealment 
of real facts, and that she never intended 
to transfer the plot in favour of the de- 
fendant, and in fact had nominated her 
other son, Jaidev Seth, as her nominee 
regarding the said plot. She asked the 
defendant to cancel the aforesaid sale 
deed and recognise her as the owner of 
the plot, but he refused to do so. 


She thereupon filed the suit on De- 
cember 14, 1965, for a declaration that 
she was in fact the owner and in posses- 
sion of the plot in question. and that the 
defendant had no interest whatsoever in 
the same. It was stated in the plaint that 
the cause of action for the suit accrued 
on April 1, 1962, when the defendant ob- 
tained the letter of transfer under fraud 
and misrepresentation, and also on June 
7, 1962, when the’ plot was transferred 
by the Society in favour of the defen- 
dant. and about a month prior to the fil- 
ing of the suit when the defendant re- 
fused to recognise the plaintiff as the 
owner of the plot. 


5. The defendant, Sehdev Seth. 
filed a written statement on January 4, 
1966. wherein besides taking objections 
regarding the merits, raised preliminary 
objections that he was in actual and phy- 
Sical possession of the suit plot amd the 
plaintiff was not in possession of the 
same. that the suit for mere declaration 
without a prayer for possession was not 
ma‘ntainable in view of the provision in 
Section 34 of the Specific Relief Act. that 
the suit was barred by limitation under 
Articles 58 and 113 of the Limitation Act, 
© and that the Refugee Co-operative Hous- 
ing Society was a necessary party. 


Thereupon, the plaintiff filed an ap- 
plication, dated March 22, 1966, for an 
amendment of the plaint by adding the 
Refugee Co-operative Heusing Society 
Limited as party to the suit. The said 
amendment was allowec, on April 6, 1966, 
and an amendéd plaint was filed on April 
14, 1966, wherein the Society was implead- 
ed as defendant 2, and Sehdev Seth was 
shown as defendamt 1. In paragraph 11 
_ of the amended plaint, the plaintiff alleg- 
ed that the plot in questicn was lying 
vacant and, as the plaintiff was the true 
and real owner of the plot, she should be 
deemed in law to be in lawful possession 
of the plot, and that she was, therefore, 
entitled to file a suit only for a declara- 
tion. 


6. On July 21, 1966, defendant 1, 
Sehdev Seth, filed a written statement in 
which he reiterated the same prelimi- 
nary objections that the suit for mere 
declaration was not maintainable, and 
that the suit was barred by limitation. 
The Society, defendant 2, filed a written 
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statement.in which it was stated in 
paragraph 11 that the Society had no 
objection to deliver the possession of the 
plot to the lawful owner. 


7. The Court framed seven issues 
on August 22, 1966, both on the prelimi- 
nary objections and on the merits. The 
parties adduced evidence, and only the 
stetement of the plaintiff remained to be 
recorded, On October 9, 1967, the plain- 
tiff applied for producing some additional 
oral evidence. But, by an order, dated 
November 27, 1967, the application was 
dismissed by the Court on the grounds 
that the witnesses whom the plaintiff 
wanted to examine were not material, 
and that the application was filed late. 


The plaintiff filed Civil Revision No. 

24 of 1958, in the High Court against the 
said orcer. On January 25, 1968, the Civil 
evision was allowed by S. N. Andley J. 
(as his Lordship then was), and the plain- 
tiff was allowed to examine the witnesses 
on payment of costs. Accordingly, the 
plaintiff adduced her evidence, and the 
evidence of the plaintiff was closed on 
June d, 1968. Defendant 1 then adduced 
his evidence, and the same was closed on 
May 2, 1970. The case was thereafter ad- 
jJourned from time to time for arguments. 
On November 16, 1971, in the course of 
the arguments,’ the plaintiff's counsel re- 
quested for time to file an application for 
amendment of the plaint by adding a 
prayer for possession of the property. 
The adjournment was granted. ` 


8. Then, on November 24, 1971, 
the plaintiff filed an application under 
Order 6, Rule 17 of the Code of Civil Pro- 
cedure “or amendment of the plaint. In 
that application, reference was made to 
the statement in the written statement of 
the Society that it-had no objection to 
deliver the possession of the plot to the 
lawful owner, and to the statement in 
the written statement of defendant 1 that 
he was in actual physical possession of 
the plot, It was submitted that in order 
to cut short the objection of defendant 1 
that the suit was not maintainable, the 
plaintiff wanted to amend her plaint by 
praying for delivery of possession of the 
plot either from defendant 1 or from the 
Society, defendant 2, in the alternative. 
The application was opposed by defen- 
dant 1. But, the trial Court, by its order, 
dated March 16, 1972, allowed the amend- 
ment prayed for on payment of Rs. 50 as 
costs. It is against the said order that the 
present Civil Revision has been filed by 
defendant 1, Sehdev Seth. 


9, Order 6, Rule 17 of the Code of 
Civil Procedure empowers a Court to 
allow amendments of pleadings. While 
Order 6, Rule 16 deals with amendments 
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which a‘ party desires to be made in his 
opponent’s pleading, Order 6, Rule 17 
deals with amendment which a party de- 
sires to make in his own pleading. Rule 
17 provides that the Court may at any 
stage of the proceedings allow either 
party to alter or amend his pleadings in 
such manner and on such terms as may be 
just, and all such amendments shall be 
made as may be necessary for the pur- 
pose of determining the real questions m 
controversy between the parties, 

`~ 40. As pointed out by the Privy 
Council in Charan Das v., Amir Khan, 
AIR 1921 PC 50, and by the Supreme 
Court of India in P. H. Patil v. K. S. 
Patil, AIR 1957 SC 363 (paragraph 9), the 
power to allow an amendment of plead- 
ings under Order 6, Rule 17 of the Code 
of Civil Procedure is one within the dis- 
eretion of the Court. The discretion has, 
however, to be exercised in accordance 
with certain principles which are well- 
settled. One such principle is that as a 
general rule “a party is not allowed by 
amendment to set up a new case or a new 
cause of action particularly when a suit 
on the new caSe or cause of action is 
barred” by limitation, vide A. K. Gupta 
and Sons Ltd, v. Damodar Valley Corpo- 
ration, AIR 1967 SC 96 (paragraph 7). 


Mr. Makhija, learned counsel for the 
petitioner, relied on the said principle 
and argued that the amendment prayed 
for by the plaintiff in the present case 
ought mot to have been allowed by the 
lower Court as it sought to set up a new 
cause of action and a new case. But, it 
has to be noted that the Supreme Court 
also pointed out in the aforesaid decision 
in the case of A. K. Gupta & Sons Lid. 
(supra), that “where the amendment does 
not constitute the addition of a mew cause 
of action or raise a different case, but 
amounts to no more than a different or 
additional approach to the same facts, the 
“amendments will be allowed even after 
the expiry of the statutory period of limi- 
tation’, and in that context, the Supreme 
Court explained the meaning of the ex- 
pressions “new cause of action” and “new 
case”. In that case, a contract of work 
contained a clause that im case of an in- 
crease of labour rate of more than 10% 
in any particular month, the proportion- 
ate increase in rate would be charged by 
the contractor firm. Subsequent to the 
making of the contract, there was an in- 
crease in the labour rate by 20%. The 
contractor firm claimed under the afore- 
said clause that it was entitled to the 
whole amount of the increase, while the 
opposite party contended that the con- 
tractor was entitled to a part only, The 
contractor filed a suit for a declaration 
that on a proper interpretation of the 
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an enhancement of 20% over the tender- 


ed rates. The trial Court decreed the suit 
accepting the contention of the comtrac- 
tor. On appeal to the High Court, a plea 
that the suit for mere declaration was 
barred in view of the proviso to Section 
42 of the Specific Relief Act, 1877 (Sec- 
tion 34 of the Specific Relief Act, 1963) 
which was raised but not pressed in the 
trial Court, was allowed to be raised and 
decided against the contractor. It appears 
that the contractor moved the High Court 
for leave to amend the plaint by adding 
an extra prayer for a decree fer a sum of 
Rs. 65,000 or such other amount as may 
be found due on proper accounting. But, 
the High Court refused to permit the 
amendment, allowed the appeal, and dis- 
missed the suit. On appeal by the con- 
tractor to the Supreme Court, it was de- 
cided by a majority that the High Court 
ought to have allowed the amendment. 
A. K. Sarkar, J. pointed out in paragraph 
9 of the judgment of the majority that 
the expression “cause of action’ in the 
context of amendment of a plaint does 
not mean “every fact which it is material 
to be proved to entitle the plaintiff to 
succeed”, but only means “a new claim 
made on a new basis constituted by new 
facts”, and that the words “new case” 
mean “new set of ideas”, The majority 
held that in that case the amendment 
sought “to introduce a claim based on 
the. same cause of action, that is, the con- 
tract”, and that it introduced no new case 
of facts as the facts on which the money 
claim sought to be added was based were 
not in dispute, and even the amount of 
the claim sought to be made by amend- 
ment was mentioned in the plaint in stat- 
ing the valuation of the suit for the pur- 
pose of jurisdiction. It was observed that 
the opposite party “was fully aware that 
the ultimate object of the appellant (con- 
tractor) in filing the suit was to obtain 
the payment of that amount and that it 
was a case “in which the claim for money 
was in substance in the plaint from the 
beginning, though it had not formally 
been made.” 


11. In the present case, can it be 
said that the amendment sought to intro- 
duce-a new cause of action or a new case, 
and that defendant was taken by sur- 
prise? In my opinion, it cannot be so 
said. The suit was filed on the basis of 
title. It was the title, which was denied 
by defendant 1, that formed the cause of 
action on which the suit was based. The 


amendment praying for possession sought!’ 


to introduce a claim based on the same 
cause of action, ie. the title. Also, the 
amendment did not seek to introduce a 
new case. The plaintiff's claim to posses- 
sion was in fact mentioned in the origi- 


/ 
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nal plaint as is apparent from the prayer 
for a declaration “that she was in fact 
the owner and in possession of the plot” 
in question. Defendant i was aware that 
the object of the plaintiff in filing the suit 
was to secure her title to and possession 
of the plot. It is thus a case in which the 
claim regarding possession was in sub- 
stance in the plaint from the beginning 
of the suit. Defendant 1 could not, there- 
fore, legitimately say that he was taken 
by surprise by the amendment, The pra- 
yer for possession was just a consequen- 
tial relief, and was not a new case and 
much less an inconsistent case, 


12. It is true that the plaintiff 
claimed in the original plaint to have 
been in possession of the plot. But, as 
explained in paragraph 11 af the amend- 
ed plaint, the said claim appears to have 
been made in the view that, as the true 
and real owner of the plot, she should 
be deemed in law to be in possession of 
the plot. If at all, the mistake in the 
frame of the suit appears to be more that 
of the learned counsel, and there is no 
ground for thinking that the plaintiff had 
not acted in good faith. In Sheopujan Ral 
v. Kesho Prasad Singh, AIR 1924 Pat 310, 
it was held that where a plaintiff 
framed his suit bona fide believing that 
consequential relief is not open to him 
and that he is entitled to a declaration, 
the plaint may be allowed to be amended 
even in appeal by adding a prayer for 
possession. 


13. In this context, reference may 
usefully be made to the decision of the 
Privy Council in the case of Charan Das, 
AIR 1921 PC 50 (supra), In that case, a 
suit was filed for a declaration of the 
right of pre-emption of the plaintiffs 
therein over a certain land. A prayer for 
amendment of the plaint by claiming pos- 
session on pre-emption was refused by 
the trial court and the first appellate 
Court on the ground that the time had 
expired for bringing a suit to enforce the 
right. But, the amendment was allowed 
` on second appeal to the Court of the Judi- 
cial Commissioner of the North-West 
Frontier Province, there being no ground 
for suspecting that the plaintiffs had not 
acted in good faith. The learned Judicial 
Commissioner observed that ‘Showever de- 
fective the frame of the suit may be, the 
plaintiffs’ object was to pre-empt the 
land; their cause of action was one and 
the same whether they sued for posses- 
sion or not”. On further appzal, the Privy 
Council agreed with the said observation 
and affirmed the decision of the Judicial 
Commissioner, The Privy Council held 
as under:— 
` «Where the plaintiffs, through some 
clumsy blundering, attempted to assert 
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rights that they undoubtedly possessed 
under the statute in a form which the 
statute did not permit, they should be at 
liberty to express their intention in a 
plainer and less ambiguous manner, and 
to amend the plaint so as to express the 
rights which it has been really their in- 
tention all along to establish, although 
the amendment of the plaint is sought to 
be made at a time when the suit itself if 
instituted then would be time-barred. 
Anc though such a power should not as 
a rule be exercised where its effect is to 
take away from a defendant a legal right 
which has accrued to him by lapse of 
time, yet there are cases where such con- 
siderations are out-weighed by the special 
circumstances of the case.” 

The said decision of the Privy Council 
was applied by the Supreme Court of 
India to the facts before them in P. H. 
Patil’s case, AIR 1957 SC 363 (supra) 
(vide paragraph 9 of the judgment of the 
Supreme Court). 


74, Reference may also be made 
to the decision of the High Court of An- 
dhre Pradesh in Suryanarayana Rao v. 
Veera Rajamma, AIR 1964 Andh Pra 223 
(FB). In that case, a suit for declaration 
of title simpliciter was filed, although the 
plaintiff was admittedly not in possession 
of the suit property in respect of which 
the title was claimed. The Full Bench held 
that the declaration prayed for could not 
be made in view of the provision in Sec- 
tion 42 of the Specific Relief Act, and then 
observed (vide paragraph 5 of the judg- 
ment at vage 226) that in such cases an 
oppcrtunity should always be given to the 

laintiff to make an amendment of the 
plaint by adding a prayer for the relief 
of possession, as it advances the cause and 
subserves the interests of justice, 


15. Similarly, in Maruti v, Ranga- 
nath, AIR 1955 Hyd 1 (FB), it was held 
that where the plaintiff sought permission 
merely to add a prayer for possession 
which did not alter the cause of action 
or change the essential nature of the suit, 
and that such an amendment should be 
allowed when its refusal would drive the 
plaintiff to a fresh suit, 


16. Thus, it cannot be said that 
by asking by amendment for the relief 
of possession of the plot in respect of 
‘vhich the plaintiff had asked for a decla- 
ration of his title in the original plaint, 
the plaintiff sought to set up a new cause 
of action or a new case or an inconsistent 
case It has also to be noted that the 
period of limitation of 12 years under 
Article 65 of the Limitation Act for a suit 
for possession of the plot had not expir~ 
ed, and a suit for possession had not, 
therefore, become barred by November 


974 


14, 1971, the date of the application for 
amendment, 


17. Mr. Makhija next contended 
hat the application for amendment of 
he plaint was filed at a late stage about 
ive years after the institution of the suit, 
wind that the amendment should not, 
herefore, have been allowed. The leam- 
ad counsel pointed out that the suit was 
iled on December 14, 1965 that the writ- 
ren statement of defendant 1 was filed on 
January 4, 1966, in which he alleged that 
ne was in actual physical possession of 
the suit plot and not the plaintiff, that 
the plaintiff should have, therefore, taken 
steps to amend the plaint at least at that 
stage, that the plaintiff asked for amend- 
ment of the plaint and amended the same 
on March 27, 1966, but did not take care 
to amend the plaint by adding the prayer 
for possession, that the plaintiff had stat- 
ed in her statement that she was not in 
possession of the property and yet closed 
her evidence on June 5, 1968, that she 
could have prayed for an amendment of 
the plaint at least at that stage, but chose 
to file the application for amendment 
about three years thereafter, and that she 
was thus extremely negligent in not mov- 
ing the application for anfendment ear- 
ier, 


18. This contention has no force. 
Rule 17 itself provides that amendment 
may be allowed at any stage of the pro- 
ceedings. In Jai Jai Ram Manohar Lal v. 
National Building Material Supply, Gur- 
gaon, AIR 1969 SC 1267, it was observed 
in paragraph 5 as follows:— 


“Rules of procedure are intended to 
be a handmaid to the administration of 
justice. A party cannot be refused just 
relief merely because of some mistake, 
negligence, inadvertence or even infrac- 
tion of the rules of procedure, The court 
always gives leave to amend the pleading 
of a party, unless it is satisfied that the 
party applying was acting mala fide or 
that by his blunder, he had caused injury 
to his opponent which may not be com- 
pemsated for by an order of costs. How- 
ever megligent or careless may have been 
the first omission, and however late the 
proposed amendment, the amendment 
may be allowed if it can be made with- 
out injustice to the other side.” 


19. In the present case,-it is true 
that the plaintiff could have moved for 
the amendment earlier than she did. But, 
as observed by the Supreme Court in a 
similar situation in P. H. Patil’s case, AIR 
1957 SC 363 (supra) in paragraph 9, the 
mistake in the frame of the suit appears 
to be more that of the learned counsel, 
and there is no ground for thinking that 
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the plaintiff had not acted bona fide and 
in good faith. As stated earlier, the suit 
for possession for the plot on the amend- 
ed plaint was not barred by limitation on 
the date of the application for amend- 
ment. Im the circumstances, it cannot be 
said that any valuable right had accrued 
to the defendants or that by the delay 
in filing the application for amendment 
any injury that may not be compensated 
by costs had been caused to the defen- 


„dants. The lower court in fact allowed 


the amendment on payment of costs. Mr. 
Makhija did not complain that the amount 
of costs awarded was inadequate. In view 
of the aforesaid decision of the Supreme 
Court, it is not mecessary to refer to de- 
cisions of High Courts cited by Mr. 
Makhija and by Mr. Vohra on this ques- 
tion of delay. 


20. Mr. Makhija also contended 
that although the suit for possession was 
not barred by limitation on the date of 
the application for amendment, the suit, 
even after amendment, would not he 
maintainable as the plaintiff had not ask- 
ed for cancellation of the letter, dated 
April 1, 1962, said to have been signed by 
the plaintiff, and the sale deed, dated 
June 7, 1962, said to have been executed 
by defendant 2 in favour of defendant 1. 
It is not necessary to go into this conten- 
tion, as it is open to defendant 1 to raise 
this contention before the lower Court 
during the further hearing of the suit on 
the basis of the amended plaint. 


21. The last contention of Mr. 
Makhija was that though the plaintiff ñl- 
ed the application for amendment under 
Order 6, Rule 17 of the Code of Civil 
Procedure, she prayed that paragraph 12 
of the original plaint be amended to the 
effect, inter alia, that so far as the prayer 
for possession of the plot is concerned, 


the value for purposes of court-fees 
and jurisdiction is Rupees 20,000, 
that the plaintiff is a pauper 


and is unable to pay the requisite court- 
fee and she be permitted to file the suit 
in forma pauperis, and that the lower 
court, by the impugned order, allowed 
the amendment without even going 
through the procedure under Order 33 of 
the Code of Civil Procedure and deciding 
the question of the alleged pauperism of 
the plaintiff, and that the impugned order 
of the lower court should be treated only 
as allowing the amendments prayed, but 
not as granting permission to the plain- 
tiff to sue in forma pauperis. Mr. M. 

Vohra, learned counsel for the plaintiff, 
admitted that the impugned order canno 
be treated as one granting permission 
the plaintiff to sue in forma P was ng 








the procedure under Order 33 wasn 
gone through. In fact, in the last 


940 Delhi {Prs, 21-22] Sehdev Seth v, Vidya Wati (Tatachari J.) 


graph of the impugned order, the lower 
court stated only that the application for 
amendment was allowed subject to pay- 
ment of Rs. 50 as-costs. Nothing was said 
about the question of pauperism, [It is, 
therefore, clear that the impugned order 
was only one granting the amendments 
prayed for, and not one granting permis- 
sion to the plaintiff to sue in forma pau- 
peris. and the lower court has still to go 
through the procedure under Order 33 
and decide the question regarding the 
alleged pauperism of the plaintiff, 


A.LR. 


22. For the foregoing reasons, it 
has to de held that the lower court right- 
ly allowed the application for amend- 
ment, The Civil Revision accordingly fails 
and is dismissed. In the circumstances of 
the cas2, the parties are directed to bear 
their own costs in the Civil Revision. The 
parties are also directed to appear before 
the lower court on February 4, 1974 for 
further proceedings in the suit. 

Revision dismissed. 


END 
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AIR 1974 GAUHATI 1 (V 61 C 1) 
D. M. SEN AND B, N. SARMA JJ. 


Mt. Kanija Khatun and another, Ap- 
pellants v. Union of India, Respondent. 


M. A. (F) No. 18 of 1969. D/- 29-3- 
1973, from decision of U. N. Rajkhowa, 
Member, Motor Accident Claims Tribunal 
at Tezpur Darrang. D/- 25-1-1969, 

Index Note:— (A) Motor Vehicles 
Act (1939), S. 110-B — Award of com- 
pensation — Compensation to be comput- 
ed by taking life expectancy of an aver- 
age healthy person to be sixty years. 
1951 A. C. 601, Followed, 1970 Accident 
Ciaims Journo!l 280 (Maadh-Pra) Dist. 

(Para 3) 
Cases Referred: Chronological Paras 


1970 A.C. J. 280 (Madh-Pra), Suman 

v. The Genera] Manager Madh, 
Pradesh State Road Transport 3 
1951 A.C. 601 = (1951) 2 All ER 

448, Nance v. British Columbia 

Electric Railway Company Ltd. 4 


P. K. Barua, for Appellant; G., K. 
Talukdar, for Respondent, 


SEN, J:— This is an appeal by the 
claimants against the judgment and order 
of the learned Motor Accident Claims 
Tribunal, Darrang Tezpur, with regard to 
the compensation claimed by them for 
the death of Abdul Mazid. the husband 
and father of the claimants. 

2. It is not disputed that Abdul 
Mazid was killed as a result of an acci- 
dent, arising from the impact of a motor 
cycle driven by Corporal G. S. Tiwana 
of 18 P & S Flight. C/o. 99 A. P, O, It 
is also not in dispute that the accident 
was caused through negligent driving of 
Corporal G. S. Tiwana, while in the 
course of his employment under the 
Union of India. and that the Union of 
India is vicariously liable for such negli- 
gence and its consequence. 


EQ/EQ/C248/73/BNP 
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3. The only point that falls for _ 
consideration in this appeal is the deter- 
minatidn ofthe life expectancy, for com- 
putation of the quantum of the award. 
The claim petition will show that the 
claim was founded on the basis of an. 
expectancy of life of 25 years more 1 &e.' 
upto the attainment of 60 years of age 
by the deceased, The learned Tribunal, 
however, held that the expectancy of life 
of the deceased should be taken to be 
only for 20 years i.e, up to the age of 55° 
years. In this. possibly, the learned Tri- 
bunal was guided by the decision in 
Suman v. The G. M. M. P. State Road: 
Transport, reported in 1970 Acc CJ 280 
(Madh-Pra) to which the learned Senior. 
Government Advocate has also invited 
our attention. In that case, the Madhya 
Pradesh High Court awarded compensa- 
tion on the basis of 23 years of life 
expectancy of a person who died at the 
age of 32 years. In that case, the person 
was however a Government servant, who 
would normally have retired at the age 
of 55 years and after which his earning 
capacity would cease or diminish to a 
great extent. In the instant case, the 
deceased was not a Government servant. 
We are of the opinion that considering 
the state of health of the people in gene- 
ral, it can be fairly held that 
expectancy of life of a normal 
man would be at least up te 66 
years of age. That was the view taken 
by the Delhi High Court in Ishwar Devi v. 
Union of India, reported in AIR 1969 
Delhi 183, Their Lordships observed that 
“The deceased was aged about 40 years at 
the time of his death and was stated to be 
in good thealth. It can, therefore, be re- 
asonably assumed that butfor the acci- 
dent he would have lieved up to the age of 


60 years i.e. for a further period of 20 
years.” After considering the matter very 
carefully, we are of the opinion that the 
normal expectancy of life of an average 


. 2 Gau. [Prs. 1-3] 


{healthy person should ke taken to be at 
least 60 years and the compensation 
should ordinarily be computed on that 
basis, 

4, The principles determining the 
grant of compensation were very lucidly 
elucidated in Nance v. British Columbia 
Electric Rly. Co. Ltd., 1951 AC 601 by 
Viscount Simon. who observed as fol- 
lows:— 

“It would be seen from the said 
mode of estimate that many imponder- 
ables enter into the calculation, There- 
fore, the actual extent of the pecuniary 
loss to the respondents may depend upon 
data which cannot be ascertained accu- 
rately, but must necessarily be an esti- 
mate, oreven partly a conjecture. Shortly 
stated. the general principle is that the 
pecuniary loss can be ascertained only bv 


balancing on the one hand the loss to 
the claimants of the future pecuniary 
benefit and on the other any pecuniary 


advantage which from whatever source 
comes to them by reason of the death i.e. 
the balance of loss and gain to a depen- 
dent by the death must be ascertained ” 
Considering the test laid down above, 
which has also been approved by their 
Lordships in the Supreme Court. we hold 
that a just and fair calculation of the 
compensation would be what the bene- 
ficiaries would have received from the 
deceased as support for their maintenance 
and also as inheritance from his savings, 
had the deceased lived and earned to the 
age of 60 years. In thet view of the 
matter. we are inclined to hold that the 
learned Tribunal fell into en error by 
taking 20 years, i.e. attainment of 55 
years of age as the life expectancy of the 
deceased. We, accordingly. enhance the 
amount of compensation by a further 
purchase of 5 years pecuniary benefit 
calculated on the basis of Rs. 175/- per 
month. However, a sum amounting fo 
ten percentum thereof should be deduct- 
ed from it, on account of ncrmal hazards 
of life. Accordingly. the amount of com- 
pensation is enhanced by a sum of 
Rs, 9.450/- only. The amount will be 
paid within two months from the date of 


this order. 
SARMA, J.— I agree. 


Appeal allowed. 


AIR 1974 GAUHATI 2 (V 61 C 2) 
R. S. BINDRA. J. 

Chitradhar Gogoi and others. Apnel- 
lants v. Lalit Chandra Gogoi and others, 
Respondents. 

Second Appeal No. 56 of 1970. D/- 
6-2-1973. against order of M. M. Rahman, 


Asst. Dist. J. Jorhat. D/- 10-12-1969. . 


CQ/CQ/B95/73/YPB 


C. Gogoi v. L. C. Gogoi (R `S. Bindra J.) 


A. I. R. 


Index Note:— (A) Civil P. C.. O. 1, 
R. 10 (1) — A suit or appeal filed in the 
name of a non-existent person does not 
fall within R. 10 (1). 


Brie? Note:— (A) An appeal filed in 
the name of a person who was dead on 
the date of its institution cannot be con- 
tinued by permitting his legal represen- 
tatives to be substituted in his place as 
appellant. Such an appeal beings a nullity 
cannot be resuscitated under R. 10. Case 
law discussed. 


(Paras 4. 9) 

Cases Referred: Chronological Paras 
AIR 1961 Puni 57 = 62 Puni LR 

775. Amar Kaur v. Sadhu Singh 5 
AIR 1958 Bom 356 = 55 Bom LR 
331. Bai Pani v. Madhabhai 

Galabhai 4 
AIR 1938 Nag 458 = 175 Ind Cas 


911. Karimullah Khan v. Bhanu 
Pratap Singh 6 
AIR 1925 Mad 1210 = 49 Mad LJ 


590 (FB). Gopalakrishnayya v. 
Lakshmana Rao 6 
J K. Baruah, for Appellants 


J. P. Bhattacharjee. B. R. D 
Goswami, for Respondents. 


JUDGMENT:— The sole point which 
arises for determination in this second 
appeal filed bv the heirs of the deceased- 
defendant is whether an appeal on behalf 
of the sole appellant who had died before 
it was filed can be availed of by his legal 
representatives. The first appellate Court 
has held that such an appeal cannot be 
resuscitated. 


ey and P. 


2. The suit was decreed by the 
trial Court on 23-9-66 against the defen- 
dant Harakanta Gogoi. An appeal on 
behalf of the defendant was filed in the 
Court of the Assistant District Judge on 
15-11-66. However Harakanta had died 
earlier on 10-11-66. It was on 3-1-67 that 
the legal representatives of the deceased- 
defendant moved the Assistant District 
Judge with a prayer for their being 
brouzsht on the record vice Harkanta. 
That prayer rested on the Courts in- 
herent power under Sec. 151 C. P. C. 
However the Court declined to exercise 
such powers and probably it was in- 
fluencedin the decision it took by the fact 
that by the date the legal heirs approach- 
ed the Court the appeal was barred bv 
time. 

3. In this Court Sri J. K. Baruah 
the learned counsel for the appellants has 
placed reliance on the provisions of O. 1, 
Rule 10. C. P. C. to support the conten- 
tion that the prayer of the legal repre- 
sentatives should have been granted by 
the Assistant District Judge inasmuch as 
there is no difference in law between a 
plaintiff or an appellant suing in wrong 
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name and the suit or appeal being filed 
in the name of deceased plaintiff or appel- 
lant. This view is contested bv Sri P- 
Goswami on behalf of the plaintiff-res- 
pondent. After examining the authorities 
cited at the Bar I feel that there is no 
merit in the contention raised on behalf 
of the appellants. 


4. Sub-rule (1) of Rule 10, O. 1. 
provides that where a suit has been insti- 
tuted in the name of the wrong person 
as plaintiff or where it is doubtful wie- 
ther it has been instituted in the name 
of the right plaintiff. the Court mav at 
any stage of the suit, if-satisfied that the 
suit has been instituted through a bona 
fide mistake and that it is necessary for 
the determination of the real matter in 
dispute so to do, order any other person 
to be substituted or added as plantiff upon 
such terms as the Court thinks iust. A 
plain reading of the sub-rule brings out 
that there is some person in existence in 
whose name the i 
suit filed in the name of a non-existent 
person, I feel satisfied would not fall 
within the ambit of sub-rule (1). The 
matter does not appear to be res integra. 
The Bombay High Court held in Bai 
Pani v. Madhabhai, AIR 1953 Bom 356, 
that an effective order under Order 1, 
Rule 10, can only be made provided there 
is an appeal before the Court, but if 
_the appeal is a nullity such as when it 
is preferred by the pleader of a person 
after his death, then any order made in 
that appeal is equally a nullity. The 
appeal thus being a nullity. an order for 
substitution of a legal representative in 
place of the deceased appellant cannot be 
made. 

5. The latest judgment cited at 
the Bar covering the point at issue is 
reported in AIR 1961 Punj 57, Amar Kaur 
v. Sadhu Singh, It was held by the 
Division Bench of the Punjab High Court 
in that case that the appeal filed in the 
. name of a person, who was dead on the 
date of the institution, by a counsel pur- 
porting to act on the power of attorney 
given to him by the appellant’s wife, 
could not be continued by permitting his 
legal representatives to be substituted in 
his place as appellants. Such an appeal 
filed in the name of a dead person being 
a nullity cannot be resuscitated either 
under Order 1, Rule 10 or Sections 151 
and 153 of the Code. 

6. Sri J. K, Barua has placed 
reliance primarily on:two reported cases, 
one of the Madras High Court and the 
other of the Nagpur High Court in sup- 
port of his submissions, The first case is 
reported in AIR 1925 Mad 1210 (FB), 
Gopalakrishnayya v. Lakshmana Rao, 
while the other is reported in AIR 1938 
Nag 458, Karimullah. Khan v, 
Pratap Singh, The Madras case is clear- 
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ly distinguishable on facts for the ap- 
peal had been presented not on behalf 
of a deceased-appellant but against a de- 
ceased respondent, and by now it is well 
settled that an appeal against a dead per- 
son. as distinguished from a sult against 
a dead person, is not a nullity. There- 
fore, nothing said in the Madras case is 
of help in deciding the matter that falls 
for determination in the present appeal. 

7. The facts of the Nagpur case 
were that a suit filed by the Manager of 
the Court of Wards on behalf of a ward 
was found to be defective inasmuch as 
instead of writing the name of the ward 
Lal Bhanu Pratap Singh, the name of the 
latter’s father, Giriraj Singh who was al- 
ready dead, was mentioned. The Court 
allowed the prayer for rectification of 
that mistake by substituting the name of 
Giriraj Singh by that of Lal Bhanu 


Pratap Singh and this was done on the 


strength of provisions of Order 1, Rule 10, 
C. P.C. The Court clearly observed that 
the power of the Court could be invoked 
if only the mistakes were bona fide and 
if the prayer could be allowed without 
doing injustice to the opposite party, The 
High Court recorded the finding that the 
mistake in mentioning the name of the 
father instead of the son had crept in 


.by inadvertence and as such it was bona 


fide, 

8. it was further held in the Nag- 
pur case that since the suit was 
one for immovable property and the 
period of limitation had not run out by 
the time the prayer for rectification was 
made, no injustice would be done to the 
defendant by allowing the prayer. How- 
ever, in our case it is not denied that by 
the time the lega] representatives of 
Hiarakanta approached the Assistant Dis- 
trict Judge for substitution of their 
names vice Harakanta, the period for 
filing the appeal had run out. The legal 
representatives of Harakanta also failed 
to satisfy the first appellate Court that 
the appeal had been filed in’ the name of 
Harakanta on account of some bona fide 
mistake, Therefore, the decision of the 
Nagpur High Court is also of no avail to 
the appellant, 

9 The upshot of my conclusions 
reached above is that an appeal in the 
name of a deceased appellant is a nullity 
and still-born and consequently no life 
can be infused in it. Therefore, the pre- 
sent appeal is without merit and so I 
reject the same. However, since the point 
involved in the appeal is not covered by 
any decision of this Court, and since 
there is no unanimity between the other 
High Court of India, I leave the parties 
to bear their own costs in this Court as 
well as in the Courts below. 

i Appeal dismissed. 
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B. N., SARMA. ¢. 

Aribam Ongbi Yaimabi Sarma and 
others, Petitioners v. Ningthoujam Ningol 
Noyon, Opposite Party. 

Civil Revn. No, 12 of 1972. D/.~ 9-3- 
1973, against order passed by Munsiff. 
Imphal East, D/- 30-3-1973. 


Index Note:— (A) Civil P, C. (1908), 
0. 21, R. 101 — Bona fide claimant to be 
restored to possession — Court to confine 
itself to question of possession only. 
(X-Ref:— O 21, R. 106). 


Brief: Note:— (A) The investigation 
under Order 21 Rules 100 and 101 being 
a summary one Court should confine jt- 
self to question of possession and should 
not go to decide the question of title or 
question regarding construction of decree. 

(Para 6) 


Index Note:— (B) Civil P. C. (190$), 
QO. 21, R. 102 — Transfer pendente lite 
— Transfer need not be by the judg- 
ment-debtor direct to the third party 
complaining of dispossession by deeree- 


holder, AJR 1952 Trav. Co. 102, Foll. 
(Para 8) 
Cases Referred: Chronological Paras 


AIR 1952 Trav, Co. 102 = 1950 Ker 
LT 409. Krishna Menon v. Ouseph 
Michael i 


W. Kulabidhu Singh. for Petitioners; 
R. K. Sanjaoba Singh. for Opposite 
Party. i 


-æ 


ORDER:— This is a revision petition 
directed against the order dated 30-34: 
1972 passed by Shri 8S. Gourachand 
Singh, Munsiff, Imphal East. in Judicial 
Misc, Case No, 184 of 1971 allowing an 
application of the opposite party under 
Rules 100 and 101 of Order 2: of the Code 
of Civil Procedure and directing restora- 
tion of her possession over a plot of 
homestead land of which the present 
petitioner obtained possession through 
Court on 30-3-1971 in execution of the 
decree obtained by him in 7. S. No. 39/ 
63/19/65 in the Court of the Munsift 
No, III, Manipur, against one Amu Singh. 


2. The case of the opposite party 
in the said Misc. Case was that the dis- 
puted plot of homestead land originally 
belonged to her father late Ningthoujam 
Maipak Singh and that on kis death she 
inherited the same. She stated that during 
his lifetime her father allowed the peti- 
tioner to live on the disputed land. After 
her father’s death, the petiticner purchas- 
ed the land from one Khundrakpam 
Tomba Singh, who posed bimsef to be 
the only son of Ningthoujam Maipak 
Singh on or about 22-3-1948 and manag- 
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ed to get his name mutated and also to 
obtain a separate patta behind the back 
of the opposite party. The petitioner 
however according to the opposite party, 
left the suit land for unknown destina- 
tion about 19 years ago and since then 
the opposite party had been residing on 
the disputed land by her own right, She 
further stated in her petition that she 
allowed Amu Singh (defendant in T. S. 
No, 39/63/19/65) to live on the land for 
some years, but he also left the place 
leaving the same in possession of the 
opposite party. While the opposite party 
was thus in possession of the land by her 
own right and on her own account, it 
was stated, the petitioner obtained pos- 
session over the land with the help of 
police by evicting her in execution of the 
decree obtained against Amu Singh in 
the above suit to which she was not a 
party. She accordingly filed the applica- 
tion for restoration of her possession 
under Rules 100 and 101 of Order 21 of 
the Code of Civil Procedure, which -was 
registered as Judicial Misc, Case No. 184 
of i972, 

3. The present petitioner who was 
the opposite party in the said Misc, Judi. 
Case, contested the same denying that 
the. opposite party was in possession of 


.the disputed land on her own account, 
Pas alleged by her. 
8 thes opposite party acted merely as a 
istooge 


According to him, 


of the judgment-debtor Amu 
"Singh, who having failed to resist the 
idecréee even upto the second appeal be- 
forezsthe Judicial Commissioner. has now 
set - up the opposite party to resist the 
execution of the decree, 

4, Both the parties adduced evi~ 
‘dence in course of the enquiry and on a 
consideration of the same the learned 
Munsiff held that the present opposite 
party. who was the petitioner in the case, 
was in possession of the property on 
30-7-1971 on her own account and that 
she was dispossessed by the present peti- 
tioner in execution of the aforesaid 
decree. With these findings, the learned 
Munsiff allowed the application filed by 
the opposite party for restoration of her 
possession. 


5. The contention of Shri W. 
Kulebidhu Singh, the learned counsel for 
the petitioner, before me, was that the 
finding of the learned Munsiff that the 
opposite party was in possession of the 
decretal land on her own account suffers 
from. the infirmity of non-censideration of 
material evidence and it was the result of 
a wrong approach beyond the scope of an 
enquiry under Rules 100 and 101 of 
Order 21 of the Code of Civil Procedure, 

$. On going through the impugned 
order and the evidence on record. I find 
that there is sufficient force. in the 
above contention. From the penultimate 
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para of the impugned order it is seen that 
ihe learned Munsiff proceeded to decide 
the title of the opposite party to the dis- 
puted landand in facthe had decided that 
the opposite party has gother title to the 
same. This was evidently beyond the 
scope of an enquiry under the aforesaid 
Rules. The investigation under the above 
Rules being a summary one, the Court 
should confine itself to the question of 
possession and should not go to decide the 
question of title or any question regarding 
construction of the decree. It is evident 
that the learned Munsiff acted illegally in 
exercise of his jurisdiction by going to de- 
cide the question of title and also to in- 
terpret the decree in T., S. No. 39/63/19/65 
by saying that only prima facie title of the 
decree-holder was decided there, in res- 
pect of the disputed land and that also 
was done incidentally as the said suit was 
for eviction. 


7. The finding that the opposite 
party was in possession of the de- 
cretal land on her own, account is also 
against the weight of evidence, Her own 
witness P. W. 1 R. K. Sanatomba Singh 
stated in his evidence that Amu Singh, 
who was the judgment-debtor in the 
execution case lived on the disputed land 
for about 10 years and that the opposite 
party came to occupy the same about 3 
or 4 months before her dispossession. 
when it was vacated by Amu Singh. It 
is further seen from his evidence that 
the opposite party has been residing on 
a plot of land adjacent to the disputed 
land. which belongs to her elder sister 
for the last 10 years, The opposite party 
Yerself admitted these facts, in her cross- 
examination. There can therefore be no 
doubt that Amu Singh having failed to 
resist the decree of the petitioner left the 
land in possession of the opposite party 
about 3 or 4 months before the delivery 
of possession, i.e. long after the decree 
was passed. The suit was filed as back as 
1963 and was decreed by the trial Court 
on 31-5-1965 which was affirmed by the 
District Judge in appeal on 25-9-1966 and 
thereafter by the Judicial Commissioner 
in second appeal, The petitioner got 
possession over the land on 30-7-1971. If 
the opposite party came to possess 
land 3 or 4 months before that evidently 
it was long after the decree was confirm- 
ed by the highest appellate Court. 


8. Rule 102 of Order 21 of the 
Code of Civil Procedure provides that 
nothing in Rules 99 and 101 shal apply 
to resistance or obstruction in execution 
of a decree for the possession of Immvo- 
able property by a person to whom the 
judgment-debtor has transferred the pro- 
perty after the institution of the suit in 
which the decree was passed or to the 
dispossession of any such person. It was 


S. Upadhya v, G., B. Das 


the, 


Gau. 5 


held in Krishna Menon v. Ouseph 
Michael, AIR 1952 Trav. Co. 102: 

“The transfer contemplated by the 
rule need not necessarily be by the 
judgment-debtor direct to the third party 
complaining of the dispossession by 
decree-holder, Any transfer of posses- 
sion by the judgment-debtor directly or 
at his instance or for which he has been 
responsible would come within the scope 
of Rule 99.” 


9. I am in respectful agreement 
with the above interpretation of the 
word ‘transfer’ in Rule 102, If it were 
otherwise the object of the rule could 
be very easily defeated by the judgmeni~ 
debtor by putting somebody in possession 
of the decretal land making it impossible 
for the decree-holder to obtain posses- 
sion. In the instant case, after the decree 
In question was confirmed by the highest 
appellate Court, it was the bounden duty 
of the judgment-debtor Amu Singh to 
deliver possession of the land to the 
decree-holder. Instead of doing that he 
left the land in favour of the opposite 
party who was in league with him from 
before as is evident from the fact that 
once before the decree, she and Amu 
Singh had to bound down under Section 
107 of the Cr. P. C. by a Magistrate aft 
the instance of the petitioner. x 

10. That the claim of the oppo- 
site party to possession over the land on 
her own account is not bona fide will be 
evident from her admission that the land 
now stands in the name of the petitioner. 
that he got a separate patta for the same 
and has been paying land revenue 
separately for the last 37 years or so. 

11. From the foregoing discus- 
sions, I have no hesitation to hold that 
the order complained of is bad in law 
and that the learned -Munsiff acted 
illegally in exercise of his jurisdiction in 
passing the same, The order complained 
of is accordingly set aside. The applica- 
tion of the opposite party under Rules 
100 and 101 of Order 21 of the Code of 
Civil Procedure stands dismissed. The 
revision petition is allowed with cosis. 
Hearing fee is assessed at Rs. 32/-. 


Petition allowed. 


AIR 1874 GAUHATI 5 (V 61 C 4) 
R. S. BINDRA, J, 

Smt. Suruji Upadhya Plaintiff, Ap- 
pellant v. Gostha Behari Das, Defendant- 
Respondent, , ; 

Second Appeal No. 4 of 1971, D/- 2-2- 
1973. from decision of M. M. ‘Rahman, 
Asst. Dist. J, Cachar. Silchar, D/- 284- 
1970, ý 
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Index Note:— (A) Assam Adhiars 
Protection and Regulation Act (12 of 
1948), Section 2 (16) — Adhiar is a specie 
of the genus called tenant. (Para 9) 


Brief Note: — (A) An adhiar is also a 
tenant but his distinct qualification is 
that he pays the rent in kind. He would 
not be considered as a tenant for the pur- 
pose of the Sylhet Tenancy Act unless he 
can bring his case within any of the two 
exceptions mentioned in the explanation 
added to Section 2 (16) of the Assam 
Adhiars Protection and Regulation Act 
12 of 1948). AIR 1963 Assam 49 (55). 
Followed. , 

(Para 9) 


index Note: — {B) Assam Adhiars 
Protection and Regulation Act (12 of 
1948), Section 2 (1) — Distinction between 
lease and tenancy. (X-Ref:— T., P. Act. 
Section 105). (Para 19) 

Brief Note: — (B) The distinctive in- 
gredients of a lease of immovable proper- 
ty that there should be transfer of a 
right to enjoy such property and the 
transfer should be for certain time are 


not the necessary ingredients af the 
tenancy. Hence, though a particular 
transaction does not answer the des- 


cription of lease, it can take the shape 
of tenancy. Thus. though the rights ac- 
quired by an individual may not tan- 
tamount to lease yet he can be a tenant 
if the terms of his agreement come with- 
in Section 2 (1) of the Assam Act of 1948. 

(Parg 10) 


Index Note: — (C) Evidence Act, 
Section 116 — Estoppel of tenant — A 
consent decree is as binding as a decree 
by invitum. (X-Ref' — Civil Procedure 
Code, Section 11. (Para 14) 


Brief Note: — (C) A consent decree 
does not operate as res judizata though a 
judgment by consent raises an estoppel 
between the parties. However, before it 
operates as an estoppel it is necessary that 
the question raised in the subsequent 
suit was decided and was actually dealt 
with by the consent. decree, AIR 1954 


SC 352. Followed (Para 14) 
Cases Referred: Chronological Paras 
AIR 1963 Assam 49 (SB), Jyotish 
Chandra Nath v. Eidani Mea 13 
AIR 1954 Sc 352 = 1955 SCR 99, 
Shankar Sitaram v. Balkrishna 


Sitaram 14 


G. S. Bhattacharjee, A. S. Bhatta- 
charjee and G. C. Goswami. for Ap- 
pellant; N M. Lahiri and B. M. Mahanta, 
for Respondent, 


JUDGMENT:— In this second ap- 
peal the plaintiff Suruji Upadhya chailen- 
ges the correctness and validity of the 
concurrent decrees of dismissal of her 
suit for khas possession of the land des- 
cribed in the schedule appended to the 
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plaint passed by the Munsiff at Karim- 
ganj and the Assistant District Judge, 
Silchar. 


2. According to the allegations 
made by the plaintiff her husband Tri- 
bhuban Upadhaya had purchased the 
land in dispute from the defendant 
Gcstha Behari Das by a registered deed 
dated 7-12-58 and had let out the land 
to the vendor in his capacity as non-oc- 
cuvancy tenant on the same date against 
the payment of 20 maunds of paddy per 
annum. The defendant having made a 
default in the payment of the rent, 
Tribhuban Upadhaya filed the Rent Suit 
No. 15 of 1962 against the defendant and 
thet suit ended in a decree based on com- 
promise. On the death of Tribhuban 
Upadhaya, his estate, the plaintiff pleaded. 
was exclusively inherited by her,as she 
required the demised land for her own 
use after the death of her husband and 
Since the period of lease mentioned in 
the Kabuliyat Ext. 1 had expired, she 
filed the suit culminating in this appeal 
on 6-6-67 for khas possession of the land 
On eviction of the defendant on whom 
she had previously served a notice calling 
upon him to vacate the land by 13-4-67. 


3. The suit was resisted by the 
defendant on diverse grounds, such as, it 
is not maintainable in the form laid, it 
is barred by time, waiver, estoppel and 
acquiescence, the plaintiff had not served 
any valid notice of ejectment on him, it is 
bad for non-joinder of parties and it is 
also shut out by the provisions of the 
Sylhet Tenancy Act, On merits, though 
the defendant admitted having sold the 
land to the plaintiff’s husband but plead~ 
ed that it had been sold subject to the 
condition of re-purchase, He admitted 
further that he had entered into possession 
of the land as a tenant with effect from 
7-12-58 on the term that he shall pay 20 
maunds of paddy per annum by way of 
rent, He also conceded that the plaintiff’s 
husband had sued him for recovery of 
Rs. 600/- as arrears of rent and that that 
suit resulted in a decree for Rs. 200/- on 
the basis of settlement reached between 
the parties, Another term of the compro- 
mise then reached, according to the defen- 


Aant. was that the plaintiff's husband 
had agreed that he (the defendant) 
would continue in possession of the 


land “as tenant with jote right on condi- 
tion of paying Chukti money at the rate 
of Rs, 100/- per annum instead of giving 
20 maunds of paddy per year”. This con- 
cession, the defendant urged, he had 
been able to extract from Tribhuban 
Upadhaya as a consideration for his giving 
up the claim of re-purchase of the land 
for the price at which he had earlier sold 
it tc him. The defendant pleaded that 
in view of the agreement reached be- 
tween the parties on 18-2-1963 and on the 
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basis of which the suit for recovery of 
rent was decided, the plaintiff has no 
right to claim his eviction from the land. 


4, The trial Court settled the fol- 
lowing issues between the parties:— 

1. Is there any cause of action? 

2. Is the suit maintainable in its pre- 
sent form? 

3. Is the suit time barred? 


4, Is the suit bad for estoppel. waiver 
and acquiescence? 


5. Is the suit bad for want of service 
of valid notice? 

6. Is the suit bad for defect of 
parties? 

7. Is the plaintiff entitled to get a 
decree as claimed? 

8. What relief. if any. is the plaintiff 
entitled to? 

5. Under issue No. 2 the Munsiff 
held that the defendant is an Adhiar and 
not a tenant under the plaintiff and so 
the civil court has no jurisdiction to try 
the suit. The finding of the Court on 
issue No, 4 was that since in terms of 
the agreement reached between the par- 
ties at the time of the rent suit the 
amount of rent had been altered from 20 
maunds of paddy per annum to a cash 
sum of Rs, 100. The plaintiff is estopped 
from claiming any relief on the basis of 
the Kabulivat Ext. 1 executed between 
the parties on 7-12-1958. Issue No. 1 
was also decided against the plaintiff. 
However, the remaining issues were left 
undetermined on holding that in view of 
Court’s findings on issues Nos, 2 and 4, 
they ‘do not arise’, In consequence, the 
a of the plaintiff was dismissed with 
costs, 


6. An appeal by the plaintiff 
against the Munsiff’s decree taken to the 
Court of the Assistant District Judge, 
Silchar, aborted, the latter having agreed 
with the former’s findings that the status 
of Gostha Behari Das in respect of -he 
suit land vis-a-vis the plaintiff is that 
of an Adhiar and not of a tenant and taat 
as such the civil Court had no juriscic- 
tion to try the suit. 

7. The fate of this second appeal 
hangs by the reply to the question whe- 
ther or not the defendant is an Adhiar as 
would be soon evident from the discus- 
sion of the relevant provisions of the 
Assam Adhiars Protection and Regula- 
tion Act, 1948, hereinafter called the 
Adhiar Act. Section 9 of the Civil Pro- 
cedure Code provides that the Courts 
shall (subject to the provisions contained 
in the Code) have jurisdiction to try all 
suits of a civil nature excepting suits of 
which their cognizance is either express- 
ly or impliedly barred, The Explanation 
appended to the Section runs: “A suit in 
which the right to property or to an 
office is contested is a suit of a civil 
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nature. notwithstanding that such right 
may depend entirely on the decision of 
questions as to religious rites or cere- 
monies.” The parties’ counsel were not 
at issue on the point that tħe character 
of the dispute which arises for deter- 
mination in this litigation is “of a civil 
nature”. It therefore follows that the 
ctvil court shall have the jurisdiction to 
try the suit unless it is proved that its 
jurisdiction is barred either expressly or 
impliedly. It was contended by Sri N., M. 
Lahiri, who represented the defencant- 
respondent, that the jurisdiction of the 
civil court to try the present dispute is 
barred by the provisions of the Adhiar 
Act, Sri G. S. Bhattacharjee, who appear- 
ed for the plaintiff-appellant, urged on 
the other hand that the defendant being 
not an Adhiar but a tenant the jurisdic- 
tion of the civil court to try the suit is 
not ousted, Section 12 of the Adhiar Act 
states, inter alia, that no Civi] Court shall 
entertain any suit or proceeding in re- 
spect of any matter which an Adhi Con- 
ciliation Board or a Revenue Officer is 
empowered to dispose of under this Act 
except as provided under this Act. To 
determine whether the matter in dispute 
is one which the Adhi Conciliation Board 
or a Revenue Officer is competent to dis- 
pose of, I have gone through the whole 
of the Act, Sub-section (1) of Section 5 
of the Act provides that an Adhi Con- 
ciliation Board may, on application by 
the landlord and after due notice and en- 
quiry as prescribed, order an Adhiar to 
cease to cultivate an Adhi land and to be 
evicted therefrom in the manner pre- 
scribed if the land is bona fide required by 
the landlord for his personal cultivation 
or that an Adhiar has failed to deliver 
within the prescribed time to his landlord 
such share or quantity of the produce as 
he was bound to give. The plaintiff had 
sought the aid of the civil court. as 
stated earlier, for eviction of the defen- 
dant on the grounds that she required the 
land personally and that the defendant 
had failed to deliver to her the agreed 
quantity of paddy, It looks obvious to 
me that the claim made by the plaintiff 
is of the nature which can surely be 
entertained and decided by the Adhi Con- 
ciliation Board under Section 5 (1) of the 
Adhiar Act, As such, the jurisdiction of 
the civil court would be barred under 
Section 12 of the Act as also under Sec- 
tion 9 of the Civil Procedure Code pro- 
vided it can be said with definiteness that 
the defendant is an Adhiar, 

8. According to clause (1) of Sec- 
tion 2 of the Adhiar Act, Adhiar “means 
a person who under the system general- 
iy known as Adhi (whether Guchiadhi 
or Guti-adhi). barga. chukti, bhag or 
chukani cultivates the land of another 
person on condition of delivering a share 
or quantity of the produce of such land 
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to that person”. Sri Bhattacharjee sub- 
mitted for the appellant that the defen- 
dan is not proved to be an Adbhiar, that 
he is actually a tenant. and that as such 
the case falls within the scope of the Syl- 
het Tenancy Act, 1936 and so the plaintiff 
was well within his right in approaching 
the civil court for claiming eviction of the 
defendant on the two grounds set out in 
the plaint. It was also urged by Sri 
Bhattacharjee that the Adhiar Act does 
rot operate in the permanently Settled 
Districts of the State of Assam. After a 
close study of the Adhiar Act and the 
Sylhet Tenancy Act. I have found both 
the submissions made by Sri Bhattachar- 
jee as sans merit. The preamble of the 
Adhiar Act reads: “Whereas it is ex- 
pedient to provide for the protection of 
tenants of agricultural-lands paying rent in 
kind in the Province of Assam.” Sub- 


section (2) of Section I of the same Act 
states that the State Government may, 
by notification in the official Gazette, 
extend all or any of the provisions of 
this Act to agricultural lands in any dis~ 
trict. local area or class of estates in the 
State of Assam where the Goalpara 
Tenancy Act, 1929. or the Assam (Tem- 
porarily Settled Districts) Tenancy Act, 
1935. or the Sylhet Tenancy Act. 1936 is 
applicable. It is obvious that the Act 
can be made applicable to any District 
of Assam where, inter alia, the Sylhet 
Tenancy Act, 1936. is in force, It was 
actually the stand of Sri Bhattecharjee 
himself that the Sylhet Tenancy Act ap- 
plies in the District of Cachar, and since 
he did not contend that the State Gov- 
ernment had not issued a notification 
that the Act shall apply to that District 
the second of his two submissions under 
consideration falls through. There is no 
warrant for the proposition that the Act 
cannot apply to a Permanently-Settled 
District or that it cannot operate in those 
areas of Assam where the Sylhet Tenancy 
Act, 1936, is in force. 


9. The fallacy underlying the 
first of the two submissions of Sri Bhata- 
charice is that an Adhiar is not a tenant. 
That his stand is legally unsustainable is 
made manifest by the preamble and other 
provisions of the Adhiar Act. According 
to its preamble the Act was brought on 
the statute book of the State to provide 
for the protection of tenants of agricul- 
tural lands paying rent in kind in the 
Provinee of Assam, The definition of 
Adhiar (reproduced above) also makes it 

manifest that an Adhiar enters upon the 
land on the condition of delivering a 
share or quantity of the produce of such 
land to the person under whom he culti- 
vates the land as an Adhiar. The descrip- 
ticn of the person from whom the Adhiar 
takes the land is given as “landlord” in 
Section 5 of the Act. And “landlord” is 
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defined in Section 2 (5) of the Adhiar 
Act as the person directly under whom 
the Adhiar holds the land on condition of 
delivering a share or quantity ofthe pro- 
duce thereof, Therefore theré appears to 
be no room for doubt onthe point that an 
Adhiar is a tenant though he pays the 
rent in kind and not in cash. In the 
Sylhet Tenancy Act the expression 
“tenant” is defined in Section 3 (15) as 
meaning a person who holds land under 
another person and is, or but for a spe- 
cial contract would be, liable to pay rent 
for that land to that person. This defini- 
tion is subject to an exception with which 
we are not concerned. An Explanation 
appended to this definition of “tenant” 
States that a person who cultivates the 
land of another person under the system 
generally known as “Adhi”. “Barga” or 
“Bhag” on condition of delivering a share 
of the produce to that person or under 
the system known as “Chakran’’, ‘Kiran’, 
“nonkar” ‘Etmander’ or ‘Bhandari’ on 
condition of rendering service to that per- 
son, is not a tenant unless— 


(i) such person has been expressly 
admitted to be a tenant by his landlord 
in any document executed by him, or 
executed in his favour and accepted by 
him. or 


(ii) he has been or is held by a Civil 
Court to be a tenant, 
In Section 2 (18) of the Sylhet Tenancy 
Act the expression “Rent” is defined to 
mean whatever is lawfully payable in 
money or in kind by a tenant on account 
of the use and occupation of the land 
held by the tenant, This definition of 
the expression “Rent” unmistakably 
brings out that the rent payable by a 
tenant can either be in cash or in kind 
and this definition accords with the gene- 
rally accepted connotation of that expres- 


sion. The definition of “tenant” given in 
Section 2 (16) also yields the conclusion 
that but for the Explanation appended 


to it, even an Adhiar would be a tenant 
for the purpose of the Sylhet Tenancy 
Act, Therefore, I am driven to the con- 
clusion, which clearly looks imescapable. 
that an Adhiar is also a tenant but his 
distinct qualification is that he pays the 
rent in kind. Another observation whict 
must necessarily be made is that ar 
Adhiar would also rank as a tenant fo 
the purpose of the Sylhet Tenancy Ac 
if he is expressly admitted to be a tenani 
of his landlord in any document executec 
by him, or executed in his favour ant 
accepted by him, or, alternatively, he ha: 
been or is held by a Civil Court to be < 
tenant, The upshot of the. discussion i: 
that an Adhiar is a specie of the genu 
called tenant though he would not be 
considered as a tenant for the purpose o 
the Sylhet Tenancy Act unless he car 
bring his case within any of the two ex: 
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ceptions mentioned in the Explanation 
added to Section 2 (16) of that Act. 


10. Probably, as it appeared dur- 
ing the course of arguments, Sri Bhatta- 
chariee was confusing “tenancy” with 
“lease” as defined in Section 105 of the 
Transfer of Property Act, According to 
that Section, a lease of immoveable pro- 
perty is a transfer of a right to enjcy 
such property. made for a certain time 
express or implied, or in perpetuity, in 
consideration of a price paid or promis- 
ed, or of money, a share of crops. ser- 
viċe or any other thing of value, to be 
rendered periodically or on specified oc- 
casions to the transferor by the trans- 
feree, who accepts the transfer on such 
terms, One of the distinctive ingredients 
of a lease of immoveable property is that 
there should be “transfer of a right to 
enjoy such property,” and another is 
that that transfer should be “for a cer- 
tain time.” These are not the necessary 
ingredients of the tenancy, Therefore. if 
a particular transaction does not answer 
the description of lease, it may and can 
take the shape of a tenancy. The expres- 
sions used in the Adhiar Act and the 
Sylhet Tenancy Act are “tenant” and 
“landlord” whereas according to Sez- 
tion 105 of the Transfer of Property Act 
the transferor is called the “lessor” and 
the transferee the “lessee”, The phraseo- 
logy used in the three enactments and 
the definition Sections thereof bring out 
the difference between lease and tenancy. 
Though the rights acquired by an in- 
dividual may not necessarily tantamount 
to a lease, yet he cannot be denied the 
status of a tenant if the terms of the 
agreement entered into bv him fall within 
res ambit of Section 2 (1) of the Adhiar 

ct. 


11. This brings me to the con- 
sideration of the question whether the 
agreement entered into between the de- 
fendant and the deceased husband of the 
plaintiff gives the former the status of 
an Adhiar, That agreement was incor- 


porated in the writing marked Ext, 1. 
The document bears the heading 
“CHUKTIBHAGI DEED”, The opera- 


nhs part of the document reads as un- 
er:— 

“This ‘Chukti Bhagi’ deed is execut- 
ed to the following effect:— 

That with the intention of cultivat- 


ine 9 bighas of your land (67 bighas 
in R. S. dag No. 22 of...... and 3 bighas in 
R. S. dag No. 35/446. OF cic E E 
Mauza. essiens riiseni Pargana Pratap- 


garh, P. S. and Sub- Registry Patharkandi, 
District Cachar) fora period of. 8 years, 
I execute this Chukti Bhagi Deed in 
favour of you and hereby promise that 
I shall pay to you 20 maunds of Sali 
paddy as annual .Chukti paddy of 

e 
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of Pous every year and shall take 
therefor receipt signed by you, Except 
such a receipt no other paper shall hold 
good as receipt for my payment of the 
paddy. If-I do not pay the paddy within 
the prescribed time, I shall be legally 
bound to pay the same with compensa- 
tion. I shal] keep intact the boundary of 
the land. I shall not avoid payment of 
paddy on ground of any part of the land 
Tying fallow. On expiry of the term, I 
shall not possess the land except ona 
fresh agreement. The present market 
value. of the said paddy is Rs, 160.00.” 


12. The document clearly mentions 
that Gostha Behari Das had taken the 
land for a period of 8 years, that he had 
undertaken to pay 20 maunds of Sali 
paddy by way of annual Chukti paddy to 
Tribhuban Upadhaya and that he would 
be bound to pay that much paddy even 
if the land lay fallow in any particular 
year, In the body of the document it- 
self it is described as Chuktibhagj deed. 
This description of the document esta- 
blishes that Gostha Behari Das had taken 
the land under the system generally 
known as Chukti or Bhagi. Further, he 
had agreed to pay the rent in kind res- 
pecting the land mentioned in the deed. 
Therefore. he is clearly an Adhiar. In 
the Rent suit filed by Tribhuban Upa- 
dhaya against Gostha Behari Das in the 
year 1962. a compromise was arrived at 
between them, Ex. B is the copy of the 
compromise deed executed between the 
parties. In the last paragraph thereof 
the nature of the rent payable is stated 
to be “Chukti paddy’, It looks obvious 
that not only the original agreement be- 
tween the parties lends supports to the 
stand taken by the defendant. but the do- 
cument executed between the parties four 
years after also affirms the correctness of 
that stand. I would therefore hold in 
agreement with the two Courts below 
that the defendant is an Adhiar but I 
must hasten to add that an Adhiar is also 
a tenant though ofa special category des- 
cribed in Section 2 (1) of the Adhiar Act. 


13. On behalf of the defendant-res~ 
pondent the attention of this Court was 
invited to the decision in Joytish Ch. Nath 
v. Ejdani Mea. AIR 1963 Assam 49 (SB).in 
Support of the submission that the defen- 
dant is an Adhiar. In the reported case 
the persons holding the land had taken 
settlement of it for growing crops by cul- 
tivation for a term of 8 months and had: 
promised to pay to the owner of the land 
803 maunds of Sali paddy. It was further- 
agreed that if 


the paddy was 
not siven within the stipulated 
time they shall be bound to de- 


liver the same with compensation at the 
rate mentioned in the document and that 
in .case they were unable to give the 
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paddy they shall pay Rs. 100/- by way 
Of price of the paddy, The ergument 
urged on behalf of the owner before the 
Full Bench was that since the persons in 
occupation had undertaken to deliver 
Sali paddy bv wav of rent irrespective of 
the facts that they grew paddy or not 
and that they grew Sali paddy or any 
other variety of paddy, it could not be 
Said that they had agreed to give the 
produce of the land and as such they 
could not be taken as Adhiars, The Full 
Bench held while repelling the argument 
that the agreement to pzy 804 maunds 
of Sali paddy showed that the land- 
lord intended that the tenants will 
grow Sali paddy and a part of the 
produce will be given to the land- 
Jord, The Fuli Bench observed fur- 
ther that taking the document as a whole 
it could not be said that the intention 
of the landlord was not to get a part of 
the produce and that the mere fact that 
the quantity of paddy was specified 
did not establish that there was no 
agreement to the effect that paddy 
was to be given out of the produce. The 
facts of the case in hand are in all re- 
spects identica] with those of the report- 
ed case and as such I am bound by the 
view taken by the Full Eench., 


14. The last point taken by Sri 
Bhattacharjee was that the previous rent 
suit between the parties operates as res 
judicata on the point of the nature ofthe 
agreement made between them. It was 
urged by Sri Bhattacharjee that since the 
first suit had been decreed by the Civil 
Court, it necessarily follows that the rela- 
tionship between the parties is of land- 
lord and tenant and not of landlord 
and <Adhiar. However, it is settled 
law that Section 11 of the Civil Proce- 
dure Code does not strictly apply to com- 
promise decrees since it applies in terms 
only to suits and issues which have been 
heard and finally decided by a Court. A 
consent decree, it is equally well settled, 
does not operate as res judicata though 
a judgment by consent raises an estoppel 
between the parties as much as a judg- 
ment whereby a decree is passed in exer- 
cise of Court’s mind in a contested case. 
It is for the reason that a judgment by 
consent is intended to put an end to liti- 
gation between the parties in the same 
manner as qa judgment which results from 
the decision of the Court after the mat- 
ter has been fought out to the end, The 
Supreme Court held in the case of Shan- 
kar Sitaram v. Balkrishna Sitaram, AIR 
1954 SC 352. that a consent decree is as 
binding upon the parties thereto as a 
decree passed by invitum. However, be- 
fore a consent decree tantamounts to an 
estoppel. it is necessary that the ques- 
tion raised in the subsequent suit was 
present to the minds of the par- 
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ties at the time the previous suit was 
decided and it was actually dealt with 
by the consent decree, Nothing said in 
the compromise (vide copy Ext. B) reach- 
ed between the parties in the pre- 
vious suit, it will be noticed, indicates 
that imere was any contest between the 
parties about the hature of the agreement 
x, 1 eae them. Moreover, 
a perusal of the Adhiar Act will show 
that the Adhiar Conciliation Board or a 
Revenue Officer is not vested with power 
to pass a decree for recovery of the 
Quantity of produce which the Adhiar 
Owes to the landlord and so the jurisdic- 
tion of the Civil Court to entertain and 
decide such a suit is not barred. As 
such, the previous decision does not 
operate as res judicata in the present 


suit. 

15. No other point was urged by 
Sri Bhattacharjee in support of the 
arpeal, 

16. In the result the appeal fails 


ard stands dismissed, However, I direct 
that che parties shall bear their own 
costs in all the three Courts. 


Appeal dismissed. 
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vant is not entitled to draw his salary at 
the revised scale unless and until the 
Government fixes his salary according to 
the same. Where the Government refuses 
to fix the salary according to the revised 
scale, the salary cannot be said to have 
accrued due within Article 7. In such a 
case Article 113 is applicable and the 
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S. Ali. for Appellant: P. C. Kataki, 
D. K. Bhattachariee, for Respondent. 


SARMA J.:— This is an appeal by 
the defendant against the decree of the 
learned Assistant District Judge No. 2 at 
Gauhati decreeing in part the plaintiff's 
suit. 

- 2. The plaintiff Sri Gopal Krishna 
Mehra. who retired from his service under 
the Government of Assam as Director of 
Veterinary and Animal Husbandry on 
31-3-1963, filed the suit for the following 
reliefs:—- (a) a decree declaring that the 
plaintiff is entitled to the whole of the 
amount of increment as due under the re- 
vised scales of pay. which came Into force 
with effect from 1-10-1956 till 31-3-1963, 
that is. the date of retirement of the 
plaintiff. (b) a decree declaring the order 
contained in letter No. VET 129/62/25 
dated 20-4-65 as illegal and inoperative. 
and (3) consequential relief of the amount 
of Rs. 26,487.50 p. being the tota] incre- 
ments from 1-10-1956 till 31-3-1963. 


3. The plaintiff's case in brief was 
that he was appointed as the Principal of 
the Veterinary College at Gauhati on con- 
tract basis with effect from 29-9-1948 in 
the scale of Rs. 800-50-1000/-. He was also 
allowed to hold charge of the post of 
Director of Veterinary with effect from 
11-11-1949 but without any extra re- 
muneration. He was afterwards appointed 
as Director of Veterinary with effect 
from 11-11-1950 in the scale of Rs. 800-50- 
1000/- and was placed on probation for 
One year and then confirmed in the post 
with effect from 26-9-1962. The plaintiff 
reached the maximum of his scale. that 
is. Rs. 1000/- per month in November. 
1952. The plaintiff was placed under sus- 
pension on some charges with effect from 
24-4-1956 and he remained on suspension 
till 11-3-1961. During this period some 
criminal cases as well as departmental 
proceedings were instituted against him. 
As those cases and departmental proceed- 
ings ended in his favour the plaintiff was 
reinstated in service with effect from 12-3- 
1961 and ultimately he retired from ser- 
vice on superannuation with effect from 
31-3-1963, while he was drawinse the 
maximum in the scale of Rs. 800-50-1000/-. 
During the period from 1956 to 1962 the 
pay scales of the employees of the Gov- 
ernment of Assam were thrice revised — 
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once in 1956. once in 1959 and again in 
1962. According to the revision in 1956 
the scale of pay of the Director of Vete- 
rinary was fixed at Rs. 800-50-1100-E. B.- 
50-1150. According to the revised scales 
of 1959 the ordinary scale of pav for the 
Director of Veterinary remained the same 
that is. Rs. 800-1150/. but it created a 
separate scale of Rs. 1000-60-1300-E. B.-50- 
1500/- for persons with merit and extra 
qualifications. In the revision of 1962 the 
Department of Veterinary was uperaded 
to a maior department and the scale for 
the Director was fixed at Rs. 1000-1500/-. 
The revised scale of 1956 was given effect 
to from 1-10-1956. vide Government 
Notification dated 26-12-1956. subiect to 
exercise of option by the employees con- 
cerned within six months from the date 
of the notification. The revised scales of 
1959 were given effect to from 1-4-1959, 
vide Government notification dated 21-11- 
1959 and those of 1962 were given effect 
to, from 1-10-1962. vide Government 
notification dated 10-1-1963. There was 
No question of anv option of the 
plovees so far as these two scales were con- 
cerned. It mav be mentioned here that 
after reinstatement of the plaintiff in ser- 
Vice on 12-38-1961 the Government decid- 
ed and informed the plaintiff that his 
period of suspension would be counted to- 
wards leave. pension and increment. As 
regards his pay during the period of sus- 
pension. it was decided by the Govern- 
ment that he would vet three-fourths of 
his pay and allowances during that veriod 
to be adiusted against the subsistence 
allowance already drawn bv him. In spite 
of the Government order that the period 
of suspension would be counted towards 
increment ete. the Government did not 
allow him the benefits of the aforesaid re- 
vised scales. The plaintiff moved the 
Government to give him the benefits of 
those scales. to which he was legally en- 
titled, but the Government bv its letter 
No. VET 129/62/25 dated 20-4-1965 re- 
fused to give him the benefits of those 
scales. The plaintiff accordingly filed the 
tae suit for the reliefs as mentioned 
above. 


_ 4 The defendant (State of Assam) 
filed a written statement and contested 
the suit. Most of the facts alleged in the 
plaint were admitted by the defendant. 
According to the defendant. the revised 
scale of 1956 could not be given to the 
plaintiff as he failed to exercise his 
option within the prescribed period as 
required under paragraph 4 (1) of the 
Government resolution No. FEP 3/56/27 
dated 26-12-1956. The revised scales of 
1959 and 1962 could not be given to the 
plaintiff as he did not merit and aualify 
for the said scales. The defendant further 
alleged that the plaintiff being under sus- 


Siil=: . 
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pension from 1956 to 1961 and thus away 
from actual duties. was debarred from en- 
joying the benefits of 1959 scale as the 
Government did not gat any opportunity 
to test his merit and as he did not pos- 
sess the required qualification. The suit 
was also resisted on various other grounds. 
which gave rise to the following issues:— 

1. Whether there is any cause of ac~ 
tion for the suit? 

2. Whether the suit is maintainable? 

3. Whether proper Court~fee for de- 
claration has been paid? 

4. Whether the plaintiff was entitled 
to the revised pay scales of 1956, 1959 and 
ih and increments thereunder. as alleg- 
ed ? 

5. Whether valid and sufficient notice 
under Section 80. Civil Procedure Code 
was served? 


6. Whether the suit is 
limitation? 

7. Whether the suit is barred bv prin- 
ciples of res judicata? 

8. Whether the plaintif is entitled to 
the declarations and relief praved for? 


9. To what relief the parties are en- 
titled? 


5. The learned Assistant District 
Judge answered the issues Nos. 1, 2 and 5 
to 8 in favour of the plaintiff. In decid- 
ing issue No. 3 it was held that the plain- 
tiff was liable to pav a separate court fee 
for the declaration and accordingly the 
plaintiff paid the same. While deciding 
the issue No. 4 the learned Assistant Dis- 
trict Judge held that the plaintiff was not 
entitled to get the benefits of the revised 
scale of 1956 as he. failed to exercise his 
option within the prescribed period. But 
So far as the other two revised scales are 
concerned, the plaintiff was found to be 
entitled to get the benefits of the same. 
subject. however. to the condition that for 
the period of suspension of the plaintiff. 
he would get onlv three-fourths of his pav 
and allowances aS may be admissible 
under the 1959 revised scale. as the Gov- 
ernment had already decided to pay and 
the plaintiff also agreed to accent at such 
Tate for the said period. In this view of 
the case the learned Assistant District 
Judge found the plaintiff to be entitled to 
get a decree for Rs. 8.768/- on account 
of his arrear pav and allowances accord- 
ing to the revised scales of 1959 and 1962. 
The suit was accordingly decreed for this 
amount with proportionate costs with a 
declaration that the imougned Govern- 
ment order dated 20-4-1965 refusing to 
give the benefits of the revised scales to 
the plaintiff was bad in so far as lt de- 
barred the plaintiff from getting the be- 
nefits of the last two revised scales. 


6. Being agerieved bv the judg- 
ment and decree of the learned Assistant 


barred by 
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District Judge. the defendant has come un 
With the present appeal. 

7. _ Mn S. Ali, the learned counsel 
appearing for the appellant. urged only 
two points before us. His first submission 
was that the respondent, who was appoint- 
ed on a contract basis. was not entitled 
to the benefits of anv of the revised 
Scales. His next contention was that the 
learned Assistant District Judge should 
have held that the plaintiffs suit was 
barred under article 7 of the First Sche- 
dule to the Indian Limitation Act. 1963. 


8. The first contention is evident- 
ly without any force. Though the plaintiff 
Was initially appointed as the Principal 
of the Veterinary College on a contract 
basis, it has been admitted now by the 
defendant in its written statement that he 
was later appointed on probation as Direc~ 
tor of Veterinary Department with 
effect from 23-7-1951 and later confirmed 
in that post with effect from 26-9-1962 


vide Government Notification AGV 
35/63/38 dated 29-2-1964. 
9. So far as the other point is 


concerned the contention of Mr., S. Ali 
is that the trial Judee was -in 
error in holding that the plaintiffs 
claim regarding arrears of his salarv was 
within time. According to him article 7 
of the Indian Limitation Act. 1963, which 
prescribes limitation of three vears from 
fhe date when the salary accrued due, 
would apply in the present case. Salary 
for each month. he submitted. accrued 
due on the first of the next month. The 
plaintiff retired from service on 31-3-1963 
and the suit was filed on 20-6-1968. that 
is. after more than 5 vears of his retire- 
ment. That being the position. the suit was 
barred. according to him. even in rerard 
to the salary for the last month of the 
plaintiff’s service. that is. for the month 
of March 1963. not to speak of his salary 
for anv earlier period. In support of this 
contention the learned counsel for the ap- 
pellant relied on two decisions of the 
Supreme Court in Madhav v. State of 
Mvsore, AIR 1962 SC 8 and Jai Chand 
ey v. Union of India 1969 (3) SCC 


10. There is no dispute that ordi- 
narily. if a Government servant files a 
suit for recovery of his arrear salary, 
article 7 will applv because the salary of 
the emplovee accrues due every month.. 
Mv. P. C. Kataki. the learned counsel for 
respondent. however. submitted that 
the recovery of arrear salary. under the 
revised pav scale stands on a different 
footing. as a Government servant is not 
entitled to draw his salary at the revised 
Scale unless and until the Government 
fixes his salary according to the same. 
That being the position. he submitted. till 
the salary of a Government servant is 
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fixed by the Government according to 


the revised scale. it cannot be said to have’ 


accrued due and so article 7 of the Limi- 
tation Act will not apply. Article 113 of 
the Limitation Act 1963, according to him. 
would apply in such a case. This article 
prescribes a period of limitation for three 
years from the date on which the right to 
sue accrues. In the instant case, it was 
submitted, the right to sue arose as soon 


as the Government refused to fix e> 


salary of the plaintiff according to the 
revised scales by its letter dated 20-4-65. 
The. present suit having been instituted 
within three years from the said date. it 
is well within time according to the learn- 
ed counsel for the respondent. In supvort 
of this contention he relied on a decision 
of the Puniab High Court in State v. 
Bhagwan Singh, AIR 1968 Puni 58. 


11. In the case reported in AIR 
1962 SC 8 a Government servant. who 
was reverted from a higher post. filed a 
suit for declaration that the order of 
reversion was void and for a decree of 
Rs. 12.886/- as arrear pay and allowances 
representing the difference between the 
pay and allowances actually drawn by him 
during a period spreading over about 
seven years and those to which he would 
have been entitled but for the wrongful 
order. The point urged before the 
Supreme Court in this case was that 
Article 102 of the Limitation Act 1908 
(which corresponds to Article 7 of the 
Limitation Act, 1963), which is applicable 
in case of “wages” is not applicable in 
such a case. as “salary” is not included 
in the term “wages”. The Supreme Court 
rejected this contention and allowed the 
claim of the appellant for arrear salary 
and allowances in respect of three ears 
only preceding the suit. 


| 12. In the case reported in 1969 
(3) SCC 642 (supra). the appellant filed 
a suit against the respondent in the Court 
of the Subordinate Judge for setting aside 
the order of his removal from service 
and claimed a decree of Rs. 20.399/- being 
the amount of arrears of salary and 
damages for wrongful termination of his 
employment. 
the dismissal ordér was illegal and de- 
creed the claim for Rs. 9.735.385 for arrear 
of salarv. The High Court in appeal 
awarded arrears of salary for three years 
only prior to the suit. In appeal before 
the Supreme Court the appellant con- 
tended that under Article 102 (now Arti- 
cle 7) of the Limitation Act, the veriod 
of three years commences to run from 
the date on which the order of dismissal 
is set aside and that the cause of action 
in a suit by a dismissed employee arises 
on the date of institution of the suit. if 
the Court sets aside the order of dismis- 
gal or removal. It was held by the Sup- 


State v. Gopal Krishna 


The trial Court held that. 
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reme Court that if the order of dismissal 
igs set aside. the public servant is deemed 
to be in service throughout the period 
during which the order of dismissal re- 
mained operative and his right to sue for ~ 
Salary arises at the end of everv month 
in which he was unlawfully prevented 
from earning his salary, which he could, 
but for the illegal order of dismissal. have 
earned. In that view of the case it was 
held that the High Court was right in 
holding that the plaintiffs claim was 
governed by Article 102 and in allowing 
his claim for a period of three vears only 
preceding the suit. 


13. In. the case reported in AIR 
1968 Puni 58 relied on bv the learned 
counsel for the respondent the pay scale 
in the post held by the plaintiff was re- 
vised in 1950 but the Government finally 
decided the matter of fixing the plain- 
tiffs pay in the revised scale on 13-2-6L, 
In such circumstances it was held by the 
High Court that the wages at the enhanc- 
ed rate fell due on 13-2-61 and not 
earlier, In this case the respondent re- 
lied on an earlier decision of the same 
Court in Union of India v. Ram Nath 
Chitory, AIR 1966 Punj 500, the facts 
and the decision. in which are exactly 
Similar to those in 1969 (3) SCC 642 
(supra). The Court, however. held that 
this case has vot no bearing as the facts 
are distinguishable. In deciding this ap- 
peal the Court held: 


“It is undisputed that the Govern- 
ment and not the Accountant-General, 
Punjab. was the proper authority for 
fixing the plaintiff's pay in the new time- 
scale. The Government decided this mat- 
ter on 13-2-1961. vide Exhibit P-1. bv 
which the claim of the plaintiff was ad- 
mitted. If the decision of the Govern- 
ment had been against the plaintiff. it 
is only then-that he could file a suit in a 
civil court. He could not go to the civil 
court earlier than that date, because in 
that case, the same would have been dis- 
missed as premature. because the prover 
authority. which had to fix his pay in the 
new time-scale, had not given anv ‘de- 
cision against him. It is onlv to challenge 
an adverse decision that one goes to a 
civil Court to get it rectified. In the in- 
stant case. the appropriate authoritv had 
not given any decision against the plain- 
tiff. The plaintiffs pay was rightly fixed 
on 13-2-1961 and consequently. it would 
be on this date that the wages at the 
enhanced rate fel] due to him. Admit- 
tedly. the suit was brought within three 
years from this date.” 


14. We have no hesitation to hold 
that the two cases of the Supreme Court 
relied on bv the learned counsel for the 
appellant have got no bearing on the pre- 
sent case. In those cases there was no 


. ~ 
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dispute as to the salary of the public 
servant concerned. but for the order of 
reversion in one case and the order of 
dismissal in the other case. As those 
impugned orders were set aside. the sala- 
ries to which they were entitled, about 
which there was no dispute. were deem- 
ed to have accrued from month to month 
even during the period in which these 
orders were operative. as these were 
‘non est’ in law. In the instant case there 
is no dispute that the respondent could 
not be entitled to draw his salary accord- 
ing to the revised scales. unless his salarv 
was fixed according to these scales. bv 
the Government. There is also no dis- 
pute that the final decision of the Gov- 
ernment deny'ne the plaintiff the bene- 
ifits of the new scales was communicated 
to him by the letter dated 20-4-65 (Ext. 
1). We are in respectful agreement with 
'the view taken in AIR 1968 Puni 58 
(supra) that in such a case the plaintiff 
had no cause of action to come to the 
civil Court before the: Government de- 
cision went against him. In the instant 
case, unlike in the Puniab case. the Gov- 
ernment decision having sone against the 
plaintiff, it cannot be said that his salary. 
according’ to the revised scales. accrued 
due . with effect from the Government 
order dated 20-4-65. In such a case. we 
agree with the learned counsel for the 
respondent, Article 7 will not apolv. As 
there is no specific provision in the first 
Schedule to the Limitation Act govern- 
ing such a case, we agree with the learn- 
ed counsel for the respondent that the 
residuary Article 113. which provides 
limitation of three vears from the date 
on which the right to sue accrues. is ap- 
plicable. As the suit was filed by the 
plaintiff within three vears from 20-4-65 
On which date the cause of action for the 
suit arose. the suit was rightly held to 
be within time bv the trial Court. in our 
opinion, 


15. In the result. the decree ap- 
pealed against is affirmed and the appeal 
is dismissed with Costs. 

BAHARUL ISLAM, J.: I agree. 

Appeal dismissed. 
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(AGARTALA BENCH) 
P. K. GOSWAMI. C. J. 

Nirode Ranjan Dey, Petitioner v. 
Union of India and others. Opposite Par- 
ties. 

Civil Revision No. 18 of 1971, D/- 
12-7-1973. against Judgment and order of 
ae Roy. Munsiff. Kamalpur. D/- 7-6- 
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Nirode Ranian v. Union of India (Goswami C. J.) 


AIR 


Index Note:— (A) Civil P. C. (1908) 
Order 21, Rule 58 — Objection to attach- 
ment of attached property — Obiectior 
cannot be entertained subsequent to exe- 
cution sale. 

Brief Note:— (A) true thal 
there is no prescribed period of limita- 
tion for filing an application under Order 
21. Rule 58. But reading the Provision oj 
rule ag a whole, limitation of some sori 
is ingrained therein. The Rule provides 
only for investigation of claims and ob- 
iéctlons to the attachment of property 
That being the position such an obiec- 
tion cannot be allowed to be taken wher 
the stage of attachment passes and the 
property is sold in execution. The fact 
that attachment mav not cease in law is 
of no relevance in the context of the 
claim under Order 21. Rule 58. Lodgine 
of objection under Order 21, Rule 58. ir 
terms of the provisions cannot be post- 
poned to a stage after the same. Under 
sub-rule (2) of Order 21, Rule 58. the 
Court ordering the sale may postpone it 
pending investigation of the claim o 
objection. That also goes to show a stage 
anterior to the stage of actual sale. (AIF 
1663 Rai 144. Dissented from. AIR 1937 


It is 


Cal 390. Rel. on.) (Para 8 
Cases Referred: Chronological Para: 
AIR 1963 Rai 144 = 1963 Rai LW 

97. Chhoga Lal v. Khet Mal =: 
AIR 1937 Cal 390 = 4? Cal WN 

845. Sasthi Charan v. Gopal 

Chandra 


fa 

J. K. Roy. for Petitioner: R. Ghost 

Govt. Advocate, A. M. Lodh. for Opposite 
Parties. 

_ ORDER:— This Civil Revision is 
directed against an order of the learnec 
Munsiff, Kamalpur, entertaining an ob- 
tection of the opposite party under Orde 
21, Rule 58, Civil Procedure Code, witk 
regard to attachment of certain propert 
made in the course of execution in Exe- 
cution Case No. 4 of 1969 arising out oj 
Money Suit No. 2 of 1968. 


2. The petitioner before this Couri 
is the decree-holder. In the course of 
the aforesaid execution proceeding cer- 
tain immovable propertv was attached or 
20th March. 1969 and auction sale took 
place on 15th September. 1970 and it wa: 
posted for confirmation of sale to 30tl 
October. 1970. On that dav. the order- 
sheet shows that a capv of an applicatior 
addressed by the Executive Engineer tr 
the District Magistrate was received bx 
the Munsiff by post and he fixed 21-11- 
1970 for orders. although it was hardls 
necessary for him to take notice of the 
same in the absence of a proper applica. 
tion. However, on the 2lst November 
1970. the Union of India filed an applica- 
tion before the Court under Order 21 
Rule 58. obiectine to the attachment oj 
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‘the said property followings which _the 
same had been sold. The ground given 
apparently was that in an arbitration pro- 
ceeding between the judgment~debtor and 
the Union of India status auo was order- 
ed to be maintained by the learned Addi- 
tional Subordinate Judge. The learned 
Munsiff, therefore, felt helpless and 
stayed further proceedings and did not 
even intend to adjudicate upon the claim 
of the Union of India so far made in the 
ee ae under Order 21. Rule 58. 
P.C. 


3 The short point that arises for 
consideration in this case is whether after 
the sale of the attached property had 
taken place the application under Order 
21. Rule 58. C. P. C. is maintainable. 


4, Mr. J. K. Roy. learned counsel 
for the petitioner. submits that the exe- 
cuting Court had no jurisdiction to en- 
tertain such an application after the sale 
had taken place on 15th September. 1970. 
On the other hand. Mr. R. Ghosh. learn- 
ed Government Advocate. representing 
the Union of India. submits that there is 
no error of jurisdiction in entertaining 
the application, although he verv frank- 
ly submits that the Court below need not 
have stayed its hands but should have 
adjudicated the matter. 


5. Mr. Ghosh has pointed out that 
there has been a conflict of judicial opin- 
ion on this point in several High Courts. 
The best case. according to him. in his 
favour which he placed hefore me is a 
Single Bench decision of the Rajasthan 
High Court reported in AIR 1963 Rai 144 
Chhoga Lal yv. Khet Mal. On the other 
hand, Mr. Rov has drawn mv attention 
to a decision of the Calcutta High Court 
reported in AIR 1937 Cal 300 Sasthi 
Charan v. Gopal Chandra. I have anxi- 
ously considered the two view points 
urged before me. 

6. We may now read Order 21, 
Rule 58. which mav be auoted: 


*(1}) Where any claim is preferred to. 
or any objection is made to the- attach- 
ment of. any property attached in exe- 
cution of a decree on the ground that 
such property is not liable to such at- 
tachment, the Court shall proceed to in- 
vestigate the claim or obiection with the 
like power as regards the examination of 
the claimant or objector. and in all other 
respects, as if he was a paYrtv to the suit: 

Provided that no such investigation 
shall be made where the Court considers 
that the claim or objection was designed- 
ly gr unnecessarily delaved. 

(2) Where the property to which the 
claim or objection applies has been ad- 


vertised for sale. the Court ordering the. 


sale mav Postpone it pending the inves- 


tigation of the claim or objection.” 
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7. immovable property in the 
course of execution is attached under 
Order 21, Rule 54. C. P. C. Attachment 
under that rule is made by an order pro- 
hibiting the judgment-debtor from trans- 
ferring or charging the property in anv 
way and all persons from takings any 
benefit from such transfer or charge. 
There is a regular procedure by which 
after attachment sale has to take place. 
For example. inter alia. under Order 21. 
Rule 66. C: P. C.. proclamation is made 
of sale by public auction of the property 
attached. Various time-limits are speci- 
fied to effect auction sales in the course 
of execution. After the sale. a stage is 
reached for confirmation. There again, 
confirmation does not take place if there 
are applications meanwhile made either 
under Order 21. Rules 89. 96 or 91, 
C. P. C. If no anplication is made under 
those rules or if made. after disposa? of 
such application. orders can be passed 
under Order 21. Rule 92. C. P. C. con- 
firming the sale and making it absolute. 


8. It is, however. clear that there 
is no prescribed period of limitation for 
filing an apovlication under Order 21 
Rule 58. But reading the provision of 
rule as a whole. limitation of. some sort 
is ingrained therein. The objection is 
preferred after attachment and to the 
attachment before the property is put to 
sale. In the different rules under Order 
21 after Rule 58 the word “sale” appears. 
That “sale” has no relation to the con- 
firmation of sale. Indeed sale that is 
sought to be set aside under Rules 89 90 
or 91 is before confirmation of the sale. 
Order 21. Rule 38 provides only for in- 
vestigation of claims and objections to 
the attachment of property. That being 
the position such an objection cannot be 
allowed to be taken when the stage of 
attachment passes and the property is 
sold in execution. The fact that attach- 
ment may not cease in law is of no re- 
levance in the context of the claim under 
Order 21. Rule 58. Lodging of obiection 
under Order 21. Rule 58 in terms of the 
provisions cannot be postponed to a stage 
after the sale. Under sub-rule (2) of 
Order 21, Rule 58, the Court ordering the 
sale may postpone it pending investiga- 
tion of the claim or objection. That also 
goes to show a stage anterior to the stage 
of actual sale. 


9, For the foregoing reasons. I am. 
therefore with respect unable to subscribe 
to the view of the Rajasthan Hish Court 
in the decision reported in AIR 1963 Rai 
144 {supra}, With respect. I am in agree- 
ment with the view of the Calcutta High 
Court in the matter. My attention has not 
been drawn to any decision of our High 
Court on this point. 
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10. In the result. the application 
under Order 21. Rule 58. C. P. C. could 
not be entertained bv the learned Mun- 
siff and the application stands reiected. 
The petition is allowed with costs assess- 
ed at Rs. 100/- to be paid by the Union 
of India. 

Fetition allowed. 


AIR 1974 GAUHATI 16 (V 61 C 7) 


D. M. SEN AND BAHARUL ISLAM. JJ. 

Smt. Khetekeswari Debva. Plaintiff- 
Appellant v. Atul Chancra Barua and 
others. Defendants-Respondents. 


First Appeal No. 22 of 1964. D/- 
12-7-1973 from judgment and decree of 
H. C. Goswami, Sub. J. Jorhat. D/- 16-9- 
1963. 

Index Note:— (A) Limitation Act 
(1908), Article 10 — Applies to trusts and 
not to mere guardian and ward relation- 
ship. 

Brief Note:— (A) Plaintiff contended 
that when minor her uncle was looking 
after her property and cantinued to do 
So even after her marviag2 and atzaining 
majority: and that successors of her uncle 
were managing the property on her þe- 
half. Having failed in proving that that 
her unecle’s successors were managing 
property on her behalf her suit was dis- 
missed as barred bv time. In avpeal it 
was contended that her zase was saved 
by Article 10 under which there was no 
time-limit. 

Held: That Article 10 applied to case 
of trust and -in this case it was ncwhere 
set up that the plaintiffs propertv was 


in trust either with her uncle er his 
successors. Hence Article 10 could not 
apply. (Pera 10) 


Index Note:— (B) Limitation Act 
(1908), Article 144 — Adverse nossession 
by guardian regarding erstwhile minoy’s 
property — May start by anv overt act 
of ouster, 


Brief Note:— (B) Defendants pre- 
decessor-in-title held the suit propertv as 
minor’s (female plaintiff) guardian till 
her marriage after which ^ae continued in 
possession. Subsequently in 1935 he be- 
queathed the propertv to defendant who 
was granted letters of Acministration in 
1940. Plaintiff sued for possession in 
1959. 


~ Held: That marriage effected cessa- 
tion of fiduciary relations between plain- 
tiff and defendants w»rececessor-in-title 
who by his will in 1935 started th= ous- 
ter of plaintiff which became complete 
in 1940 by grant of Letters of Administra- 
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Khetekeswari v. Atul Chandra (B. Islam J.) 


A-I. R. 


tion. Therefore plaintiffs suit was barred 
under Article 144. (Paras il. 12. 14) 


Cases Referred: Chronological Paras 

AIR 1953 Mys 49 = 31 Mvs LJ 80, 
Hutchegowda v., Chennigegowda 11 
Pa Choudhuri and T. N. Phukan, for 

Plaintiff-Appellant: S. K. Ghose. J. P. 


Bhattacharjee and S. N. Medhi. for De- 
fendants-Respondents. 


, BAHARUL ISLAM J.:— This appeal 
is by zhe plaintiff and is directed against 
the judgment and decree passed bv the 
Subordinate Judge, Upper Assam Dis- 
tircts at Jorhat in Title Suit No. 32 of 
1959. The plaintiff's suit was for declara- 
tion of her right, title and interest in the 
suit land and for khas possession and 
mesne profits. 


2. The case of the plaintiff is that 
the suit land measuring 81 B. 7 Lechas 
was the self-acquired property of her 
father. Manuram. Manuram had a brother 
named Bhabadeb. They had been separat- 
ed, Manuram came to the suit land situat- 
ed in village Kaibartagaon, while 
Bhabadeb continued to live in the pater- 
nal village Kenduguri. Manuram had his 
w:fe, Chandra Prova, and two daughters- 
—Golapvi and the plaintiff, Manuram went 
on Pilgrimage and died there. Thereafter 
Manuram’s widow. Chandra Prova. and 
daughter. Golapi. also died. Thus the 
plaintiff became the only heiress of 
Manuram.: At the time of Manuram’s 
death the plaintiff was a child of about 
4/5 veers. So Bhabadeb came to the suit 
land from Kenduguri and used to look 
after the plaintiff and the properties left 
by Manuram. In course of time Bhabadeb 
gave the plaintiff in marriage and used 
to possess her land on her behalf. After 
some time Bhabadeb also died leaving 
three sons — Lakhinath. Jiba Kanta and 
Deba Dutta. Subsequently Lakhinath 
died leaving his widow. Bhadreswari (de- 
fendant No. 1) and a daughter’s son. Atul 
Barua (Defendant No. 10). Jiba Kanta 
also died leaving his widow Golani (de- 
fendant No. 7) and a son. Tirtha Nath 
(defendant No. 9). Deba Dutta died leav- 
ing his widow Bhubaneswari (defendant 
No. 8) 


Tha plaintiffs case is. as stated 
above. that after Bhabadeb’s death the 
suit land used to be managed and looked 
after by Lakhinath till his death. During 
his lifetime Lakhinath used to give her 
share of the produce of the ‘land. But 
after his death. defendant No. I refused 
to give her (plaintiff) anv share of the 
produce and set up her own title to the 
suit land. Plaintiff then filed mutation 
case No. 17 of 1957-58 on 16-4-58. De- 
fendant No. 1 filed an obiection to the 
plaintiff's application for mutation. 


1974 


whereupon the revenue officer reiected 

er application for mutation. The plain- 
tiff then on. enquiry came to know that 
Lakhinath had got his name mutated in 
respect of the suit land fraudulently in 
Mutation Case No. 417 of 1898-99 bv 
right of inheritance. 
that Lakhinath, during his lifetime, .had 
transferred the ‘kha’ schedule land to de- 
fendants No. 2 to 6 without. the plaintiff's 
knowledge. She has, therefore, filed the 
pant suit for the reliefs mentioned 
above, 


3. Defendant No. 9 has filed a 
written statement. His pleas, inter alia, 
are that the suit is barred bv limitation. 
that it is barred under Section 154 of the 
Assam Land and Revenue Regulation 
(hereinafter called ‘the Regulation’), that 
the periodic patta No. 133 of village 
Kaibartagaon had been settled with 
Lakhinath in 20 years settlement, that 
Manuram had no title in respect of the 
suit land and that Lakhinath never re- 
cognised the plaintiff as the owner of the 
suit land. It was further pleaded that 
Lakhinath bequeathed all his movable and 
immovable properties by a will to him 
(defendant No, 9) on January 19. 1935. and 
Letters of Administration thereof were 
granted to defendant No. 9 by the Dis- 
trict Delegate on 17th June, 1940. It is 
further contended that at the time of the 
will and Letters of Administration, defen~ 
dant No. 9 was a minor and the property 
used to be managed by defendant No. 1 
on his behalf on the strength of the Let- 
ters of Administration. He, therefore, 
contends that the plaintiff has no title 
to periodic patta No. 133. It is further 
pleaded that Lakhinath made a gift of 
the land of Periodic Pattas Nos. 132 and 
499 to Chandra Prova, Mudai and defen- 
dant No. 5. He, therefore, pleads that 
the plaintiff has no title to the ‘Kha’ 
schedule land. He claims compensation 
of Rs. 1,000/- under Section 35 (A) of the 
Code of Civil Procedure. 


4. Defendants Nos. 1. 7 and 8 filed 
a joint written statement and defendants 
Nos. 3 to 6 and 10 filed another written 
statement. ‘Defendant No. 5, Kalai died 
during the pendency of the suit and his 
heirs have been substituted as defendant 
5 series. 
minors represented bv their suardian ad 
litem. The guardian ad litem: has also 
filed a written statement on behalf of the 
two minor defendants. These written 
statements are in the line and in, support 
of the written statement filed by defen~ 
dant No. 9. 


The feared Subordinate Judge 
Bed the following materia] issues: 


(1) eee ee 
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She further learnt. 


‘through defendant Musstt. 


Defendants 5 (e) & 5 ( are. 
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(2) Whether the suit land is the self 
acquired property of Late Manuram or 
late Lakhinath? Whether the plaintiff 
has got any right, title and interest 
thereon by right of inheritance ? 


(3) Whether late Lakhinath made a 
bequeath of the suit land of Sch. ‘A’ to 
the defendant Probhat Barkataki? If so, 
whether late Lakhinath had any righ*, 
title and interest thereon to make a valid 
bequeath in favour of said Probhat Bar- 
kataki ? 


(4) Whether -defendant Probhat Bar- 
kataki has been enjoying the suit land of 
Schedule ‘A’ by right of bequeath at first ` 
Bhadreswari 
during his minority and then bv himself 
to the exclusion of the plaintiff? 


(5) Whether late Lakhinath transfer- 
ed land of schedule ‘B’ by wav of sale 
and gift? If so. whether such sale or gift 
confers any valid title on the transferees ? 


(G) sees. daien aani aaa TE 


(7) Whether the “gate is baned by 
limitation ? 


(8) Whether the plaintiff is entitled 
to the reliefs claimed’? 

' (9) To what other reliefs, the par- 
ties are entitled ? 

(10) Whether the suit is barred under 
Section 154 of the Assam Land and Re- 
venue Regulation ? 

(11) Whether the plaintiff can claim 
the suit land in view of the will and 
letters of Administration ™ 


6. After trial the learned trial 
Court has found that the suit is barred 
under Article 120 of the Limitation Act 
of 1908; that late Manuram was the 
owner of the suit property as was evi- 
denced by the Jamabandj (Ext. 3) and the 
oral evidence of P. Ws Kamaleswar, 
Ratneswar and the plaintiff. He has also 
found that Lakhinath bequeathed the 
‘A’ schedule land to defendant No. 9 by 
a registered will as per Ext. C and that 
Letters of Administration of the will 
were granted by the District Delegate 
vide Ext. E dated 17th August, 1940. He 
has also found that the plaintiff has failed 
to prove that she was enjoying the usu- 
fruct of the suit land on payment thereof 
by Lakhinath. He has also found that 
Lakhinath gifted the ‘B’ schedule land to 
defendant No. 5 and. Dhonai ag per 
Exhibits 6 and 7 and the latter had ac- 
quired valid title thereto. 


T. The facts that the land ori- 
ginally belonged to-Manuram, that Lakhi- 
nath bequeathed the ‘A’ schedule land 
to defendant No. 9 and gifted the ‘B- 
schedule land to defendant No. 5 and 
Dhonai, that Ext. C was a registered will 
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and that. Ext. E were the letters of Ad- 
ministration, have been admitted, 


8. During the pendency of the 
appeal in this Court, respondent No. 3, 
Bapuram, 5 (a) Musst. Kali Keot, end 6, 
Dhanai died, no substitution was made 
and aS such the suit abated as against 

em. 


Shri S. K. Ghose. learned Advocate- 
General, Nagaland. appearing on behalf 
of the respondents, submits that the ap- 
peal has abated in toto. 


9. Shri P. Choudhuri, learned 
counsel appearing for the plaintiff-appel- 
lant, submits that the trial Court erred 
in holding that the suit was barred under 
Article 120 of the Limitation Act of 1908 
(hereinafter called ‘the Act’), which Act 
is admittedly applicable to the present 
case. He submits that Section 10 of 
the Act applies to the instant case 
and as such the | plaintiff’s case is 
not barred bv limitation at all. Alterna- 
tively. he submits that the plaintiff’s suit 
having been based on title, Manuram’s 
title to the suit Jand having been admit- 
ted, Article 144 of the Act applies. and 
as there was a fiduciary relationship þe- 
tween the plaintiff and Lakhinath the de- 
fendants had acquired no adverse posses- 
sion against the plaintiff. and the suit was 
not barred under Article 144 of the Act. 


10. Section™10 of the Act provides 
,that “no suit against a person in whom 
property has been vested in trust for any 
Specific purpose, or against his jegal re- 
presentatives or assigns (not being assigns 
for valuable consideration), for the pur- 
pose of following in his or their hands 
such property. or the proceeds thereof. or 
for an account of such property or pro- 
ceeds, shall be barred by anv length of 
time”. This section applies when some 
property vests in trust for some speci- 
fic purpose. When the plaintiff pleads 
a case of trust and proves it. then 
he can follow the properties in the 
hands of the trustees or his assigns or 
lega] representatives and for that pur- 
pose he can bring a suit at any time. In 
the instant case it is not the case of the 
plaintiff in the plaint that any trust was 
created. On the contrary. the definite 
case of the plaintiff in the nlaint has been 
that on the death of Manuram. the plain- 
tf became the owner of the property. 
which vested in her, possessed and 
after him, Lakhinath. possessed and 
managed the propertv on her behalf. In 
the plaint the plaintiff has stated: 


“Being the sole heir to the self ac- 
quired land of Manuram. the land jn 
suit. the plaintiff Khetekeswari onlv has 
rignt, title over it when Manu- 
ram died and as there was none to look 
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after his widowed wife and the two 
minor daughters, he (Bhabadeb) shifted 


to Napamua with his family and lived in 
the house of Manuram and looked after 
the suit property of Manuram. 


At zhe time of the death of Manuram 
the plaintif would be aged about 4 or 5 
years. Bhaba Deo himself shifted to the 
suit land and brought up the plaintiff and 
gave her away in marriage. Till the time 
of her marriage, the plaintiff used to 
enjoy the right and possession of the 
suit Jand by her own right. 


Even after the plaintiff was given 
away ir marriage, Bhaba Deg managed 
ss suit land and died few days there- 
after. .......... : 


After the death of Bhabadeo. late 
Lakhi Nath and after the death of Lakhi 
Nath his wife defendant No. T used to 
manage the suit land as usual on behalf 
of the plaintiff and besides payment of 
Government revenue year by year used 
to deliver 450/500 puras of paddy every 
year to the plaintiff........... i 

The plaintiff's case, therefore, is nof 
that the suit land vested either in Bhaba- 
deb or Lakhinath or defendant No. ‘1, but 
that it is vested in her, Bhabadeb, after 
him. Lakhinath, was her guardian and 
possessed the land on her behalf: and 
as such, she claims. Lakhinath’s posses- 
Sion was her constructive possession. In 
our opinion, therefore, Section 10 of the 
Limitation Act does not apply tg the 
facts of the present case. 


11. The alternative submission of 
the appellant is that this case is governed 
by Article 144 of the Limitation Act. and 
as, he submits. there was fiduciary rela- 
tionship between Lakhinath and the 
plaintiff. QLakhinath or his successors 
could not have adverse possession in res- 
pect of the suit land and in support of 
his contention he relies on a number of 
case Jaws. 


Admittedly till marriage the plaintiff 
was a minor and Lakhinath was her 
guardian and the latter was in posses- 
sion of the suit land on behalf of the 
plaintiff. His possession, therefore, was 
the constructive possession of the plain- 
tiff, and no plea of adverse posses- 
Sion could be set up against the plaintiff 
so long as Lakhinath continued to be the 
guardian of the minor plaintiff that is 
to say. till the fiduciary relationship be- 
tween the plaintiff and Lakhinath con- 
tinued. ` 

In the case of Hutehegowda vy. Chen- 
ee ATR 1953 Mvs 49, it has been 

eld: 

“When the property is in the posses« 
Sion of a close relative, particularly when 
the owrér is a minor and has no other 


male member to look after him. it mus? 
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be presumed that the possession is not 
adverse”, 


In the Law of Limitation and Prescrip= 
tion by U. N. Mitra, it has been stated: 

"as... With reference to the pro- 
perty of a female Jiving with her rela- 
tion he is deemed to be manager on her 
behalf until he openly asserts a hostile 
title to hold on his own behalf. Posses- 
Sion of husband or brother or mother is 
Prima facie not adverse. 


It is not open to a person who takes 
charge of a minor and protects him to 
plead that as regards his properties he 
has adverse possession. The Jaw is clear 
that a person who js either an actual 
legal guardian or who takes upon himself 
the guardianship of a minor cannot be 
heard to say that his possession must be 
taken to be adverse to the minor. So 
long as he acts as guardian or as agent, 
the law regards him as bailiff or trustee 
for the minor and would not allow him 
to set up adverse possession The 
presumption is that such posssession is 
on behalf of the infant ......... and it con~ 
tinues so even after the ward attains 
majority until something has been done 
to alter the character of that possession 
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correct view of the law. But it cannot 
be laid down as a general proposition of 
law that at no point of time the plea of 
adverse possession can be set ub by the 
guardian or his successors against the 
minor even after minor attains maioritv, 
and the guardian ceases to be one. In 
Our opinion adverse possession may be 
set up by the guardian after the relation- 
ship of guardian and ward ceases. When 
the plaintiff in. the jnstant case was 
married away. the relationship of guar- 
dian and ward between her and Lakhi- 
nath ceased and as such. although Lakhi- 
nath could not set up anv hostile title so 
long as he continued as suardian, he 
might do so after he ceased to be the 
guardian. But in order to succeed, he or 
his successor must prove some overt act 
of dispossession of the plaintiff from the 
suit land. 


12. The plaintiff in her deposition 
on 3-6-1962 stated her ave to be 71 
years. So she was born in 1891 and she 
became major in 1909. Her son. P. W. 4, 
was born in 1908. So the plaintiff must 
have been married before 1908. Lakhi- 
nath executed the registered will (Ext. C) 
on 19th January. 1935. and this will was 
probated and letters of Administration 
granted by the District Delegate on 17th 
June, 1940. The first act of ouster of 
Lakhinath was on 19-1-1935 when the 
will was executed and the ouster was 
complete when the District Delegate 
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granted the letters of Administration on 
17-6-1940. 


13. The appellant submits that 
Lakhinath was possessing the property on 
behalf of the plaintiff till before she filed 
the suit and was paving. her usufruct of 
the land. The evidence of P. W. 4, 
Radhanath Sarma. son of the plaintiff. is 
that his uncle died in 1936. that Lakhi- 
nath used to cultivate the land, and after 
him, his wife. Bhadreswari, used to pos- 
sess it. and they used to pay the plaintiff 
cart loads of paddy every vear. P. W. 4 
Was serving in a tea garden during the 
relevant time. He admits that he did 
not visit the Jand. P. W. 5. Bihua Borah, 
is the alleged ecart-man. His evidence is 
that he used to carry 8 to 10 cart loads 
of paddy from the house of Lakhinath. 
He deposes that his house is at Bhatia 
gaon. The house of Lakhinath is about 
8 or 10 miles from his house, which is 
at a distance pf one mile from the plain- 
tiffs house. Witness Ratneswar Pathak 
deposes that he saw “loaded paddy on 
carts and on enquiry, Lakhinath told me 
that the cart loads of paddy were being 
sent to Manuram’s daughter out of the 
crops grown on her father’s lands”. The 
evidence of the three above mentioned 
witnesses in this regard is mere make 
believe evidence and inspires no confi- 
dence. The plaintiff has failed to prove 
under what arrangement or agreement 
Lakhinath or defendant No. T cultivated 
the land of Schedule ‘A’ under the plain- 
tiff. She is out of the land and its phvsi- 
cal possession for about 60 vears. She 
was expected to give cogent evidence to 
prove the arrangement and/or payment 
of crops as alleged. but she has failed -o 
do so. The learned trial Court in our 
opinion rightly rejected the evidence in 
this regard of the plaintiff's side and held 
that the plaintiff has failed to prove that 
Lakhinath or his widow had at anv time 
possessed the land under the plaintiff 
under any agreement and that any paddy 
was paid to her, 


14. In the circumstances we hold 
that the plaintiff has failed to prove that 
Lakhinath or his widow Bhadreswari was 
possessing the land on behalf of the plain-, 
tiff and was paving her any usufruct.: 
That being the position we are clearly, 
of the opinion that the possession of the 
defendants clearly became adverse with 
effect from 17-6-1940 on which date the 
letters of Administration were granted in 
favour of Bhadreswari and the suit, 
having been filed on 29-9-1959 it was 
clearly barred by limitation under Arti- 
ele 144 and the defendants. who are ad- 
mittedly in possession of the land. have 
acquired title by adverse {possession and 
a plaintiffs suit is liable to be dismiss- 
ed. 
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15. In view of our finding that 
the plaintiff's suit is barred by limita- 
tion, we need not decide on ‘the prelimi~ 
nary point raised by the respondents. 

16. In the result this appeal fails 
and is dismissed. but in the facts and 
circumstances of the case we leave the 
parties to bear their own costs. 

D. M. SEN, J.:— I agree. 

Appeal dismissed. 
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Satyeswar Daolagupu and others, 
Petitioners v. The Secretary to the Govt. 
of Assam and others. Respondents. 

Civil Rules Nos. 876, 882 and 883 of 
1972, D/- 29-6-1973. 

Index Note:— (A) Constitution of 
India, Sch. 6. Para. 2 (6-A) — Power of 
Governor to terminate tenure of noml- 
nated members of -District Council — 
Power is to be exercised not in his dis- 
cretion but as a constitutional head — (X- 
Ref :— Sch. 5, Para. 2 and Arts. 162, 163 
(1)) —- (X-Ref:— Assam Autonomous 
Districts (Constitutions of District Coun- 
cils) Rules, 1951, R. 63). 


Brief Note:— (A) The power’ of the 
Governor under Paragraph 2(6-A) is to 
be exercised by him not in his discretion 
but as a constitutional head of the State 
of Assam acting with the aid and advise 
of his council of ministers. (Para 11). 


The scheme of the Sixth Schedule 
shows that the State Legislature has a 
sort of overall superintendence over the 
District Councils and that the executive 
authority of the State extends to the au- 
tonomous districts and regions. (Conse- 
quently, the Governor exercises his func- 
tions under the Sixth Schedule, as res- 
pects these areas with the aid and advice 
of his Council of Ministers, unless he is 
expressly or by necessary implication re- 
quired to act in his discretion. There is 
no implied discretionary power of the 
Governor, in the Schedule with regard to 
the exercise of his functions in relation 
to autonomous districts or regions, except 
possibly in the making of his recommen~ 
dation under para. 14 (2). Paragraph 9 (2), 
of course, provides expressly for exercise 
of the Governor’s discretion thereunder. 

(Paras 10. 11. 13) 


Tt cannot be said that the executive 
power of, the State of Assam does not 
extend to the autonomous districts or re- 
gions with regard to the matters specified 
in paragraphs 2 (6) and (7) and 3 (1) on 

-the ground that the State Legislature has 
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no competence to make laws on those 
matters. No doubt. under paragraph 3 (1) 
of the Schedule, the Regional Council 
or the District Council. as the case may 
be, has been vested with the competence 
to. make laws with regard to matters spe-= 
cified therein. But. from this, it does no? 
follow that the State Legislature is de= 
barred from making laws on those 
matters, as regards any autonomous area 
within the State of Assam. ‘The legisla~’ 
tive powers of the State Legislature 
under Articles 245 and 246 of the Con» 
stitution are not taken away by para- 
graph 3 (1) of the Schedule with regard 
to the matters specified therein; if that 
were the intendment of the Constitution 
makers, the word ‘exclusive’ would have 
been used.in Paragraph 3 (1), as in Arti- 
cle 246 (1) and (3) of the Constitution. . 

(Para 8) 


_ Merely because there is no provision 
In the Sixth Schedule on the lines of 
para, 2 of the Fifth Schedule which ex-~ 
tends the executive power of the State 
to the Scheduled area it cannot be said 
that the executive power of the State is 
not intended to extend to the autonomous 
districts and regions. The fathers of the 
Constitution most probably thought that 
since under paragraph 3 of the Fifth 
Schedule. the executive power of the 
Union has been extended to the giving of 
directions to a State as to the administra~ 
tion of the Scheduled areas therein, a 
Provision, in clear terms, Saving the exa 
ecutive power of the State with regard to 
the scheduled areas therein should be 
incorporated and, that is possibly why 
paragraph 2 was required to be inserted - 
in the Fifth Schedule. In the Sixth Sche- 
dule, there is no provision whereby the 
executive power of the Union has been 
extended to the administration of the au- 
tonomous districts specified in Part I of 
the Table appended thereto, and there 
was thus no need to have a paragraph on 
the same lines as in paragraph 2 of the 
Fifth Schedule. (Para 9) 


Whether the functions exercised _ by 
the Governor are the functions of the 
State or the functions of the Governor, 
they have equally to be exercised with 
the aid and advice of the Council of 
Ministers except in so far as he is by or 
under the Constitution required to exer- 
cise them in his discretion. Therefore, 
even if it is assumed that the powers 


exerciable by the Governor under the - 


6th Schedule with regard to the autonom- 
ous districts and regions are not in dis« 
charge of his- executive functions of the 
State, but the executive functions of the 
Governor such functions, subject to the 
exceptions of paras. 9 (2) and 14 (2) must, 
in view of Article 163 (1) of the Constitu- 
tion, be exercised with the aid and ad- 
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vice of the Council of Ministers. (Dis- 
cretionary power of the Governor, under 
the Constitution discussed). 
(Paras 12, 14) 
Paragraph 2 (6-A) of the Schedule 
certainly does not empower the Gover- 
nor to act in his personal capacity simply 
because the expression “Governor” occurs 
therein. If the Governor has to act in 
his persona] capacity whenever in any 
Article or provisions of the Constitution, 
the expression Governor occurs, it will 
upset the whole Constitutional structure 
envisaged at the time when the Constitu- 
tion was passed and will make the Gov- 
ernor a kind of a dictator. To read every 
Article of the Constitution in which the 
expression Governor occurs as conferring 
powers upon the Governor in his. per- 
sonal capacity without reference to the 
cabinet would be constitutionally incor- 
rect. (Paras 15, 16) 
Index Note:— (B) Constitution of 
India, Sch. 6, Para. 2 (6-A) — Pleasure 
of Governor to terminate tenure of Dis- 
trict Council members — Exercise of, by 
Minister empowered under Rules of busi- 
ness in Governor’s name — It is not m- 
valid even if order of termination is 
not placed before Governor for his order. 
(X-Ref:— Art. 166 (3)) — (X-Ref:— 
Assam Rules of Executive Business, 
Rules 21, 31, (1) and (2)). 
(Paras 20, 21, 22, 23) 
Index Note:— (C) Constitution of 
India, Sch. 6, Para 2 (6-A) — Pleasure of 
Governor to terminate tenure of District 
Council Member — Exercise of without 
hearing person concerned — No violation 
of principles of natural justice — (X- 
Ref :-— Natural Justice — Principles of). 
Brief Note :— (C) There is no require- 
ment of a hearing of the person concern-= 
ed, before his tenure of service can be 
terminated by withdrawal of the Gover- 
nor’s pleasure. (Para 24) 
N. M. Lahiri, A. G. Meghalaya; J.P. 
Bhattacharjee, B. M. Mahanta, and U.C. 
Nath. for Petitioners Dr. J. C. Medhi, 
A. G. Assam: G K. Talukdar, Sr. Govt. 
Advocate and J. N. Goswami, for Res- 
pondents. 


SEN, J.:— These are three applica- 
tions under Article 226 of the Constitution 
of India, directed, inter alia, against 
Assam Government Notification No. TAD/ 
R/215/72 dated 6th December 1972 ter- 
minating the membership of the peti- 
tioners who were nominated members of 
the Mikir Hills District Council, The 
notification reads as under :— 

“The 6th December, 1972. 

No. TAD/R/215/72 — In exercise of 
the powers conferred by sub-paragraph 
(6-A) of para. 2 of the Sixth Schedule to 
the Constitution read with sub-rule (3) 
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of Rule 6 of the Assam Autonomous Dis- 
tricts (Constitution of District Councils) 
Rules, 1951, the Governor of Assam is 
pleased to order that the following Mem- 
bers of the Mikir Hills District Council 
who were nominated as Members vide 
this Department’s Notification No. TAD/ 
R/49/71 dated the 19th March 1971 shall 
cease to be Members of the said District 
Council with immediate effect. 

1. Shri Satveswar Daolagupu 

2. Shri Pitor Tubit 

3. Shri Fulsing Lalung 

4. Shri K. Rengma.”’ 
Satyeswar Daolagupu is petitioner in 
Civil Rule No. 876 of 1972. Pitor Tubit 
is petitioner in Civil Rule 882 of 1972 and 
Khuembe Rengma is petitioner in Civil 
Rule No. 883 of 1972. Fulsing Lalung 
was petitioner in Civil Rule No. 881 of 
1972, which has been disposed of by this 
Court by a separate order. 

2. Sub-rule (3) of Rule 6 of the 
Assam Autonomous Districts (Constitution 


of District Councils) Rules, 1951 pro- 
vides— ; 
“The nominated members shall be 


appointed by the Governor, and a mem- 
ber so appointed shall hold Office during 
the pleasure of the Governor.” 

The applications also challenge another 
notification No. TAD/R2i5/72 dated 6th 
December, 1972 nominating respondents 
Nos. 6. 7. 8 and 9 as members District 
Council in places of the petitioners and 
Fulsing Lalung, and a , notice dated 
10-11-1972 issued by the Chairman. Mikir 
Hills District Council fixing 12th Decem- 
ber 1972 for holding election of the Chief 
Executive Member of the Council. 


3. Since the points of law urged 
in Civil Rule Nos. 876. 882 and 883 of 
1972 are all common, we propose to dis 
Pose of all these three applications by 
this one common judgment. 


4, This notification at Annexure 
VI in Civil Rules No. 876 of 1972, ter~ 
minating the tenure of the four nomis 
nated members, is being challenged on 
several grounds. The first ground taken © 
is that the aforesaid notification before 
issue was never placed before the Gov- 
ernor of Assam and that it was passed 
at the instance of respondent No. 4 
Chatra Singh Teron, Minister for ‘Tribal 
Affairs Department, Government of 
Assam, Shillong, without laying the 
matter before the Governor. Under sub= 
paragraph (6-A) of paragraph 2 of the 
Sixth Schedule to the Constitution (heres 
inafter called ‘the Schedule’) a nominated 
member of the District Council holds 
office at the pleasure of the Governor. 
Tt has been urged that such pleasure is 
to be exercised by the Governor himself 
and cannot be delegated by him to any 
other person or be exercised by any one 
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else on his behalf. Further, the power 
to remove a nominated member under 
sub-para. (6-A) of paragraph 2 vests not 
in the State Government, but in the 
Governor in his discretion and, accord- 
ingly. if the matter is not submitted to 
the Governor for his order, such order 
will not be a valid one. 


5. We shall. therefore, first exa- 
mine whether the power of the Governor 
under sub-paragraph (6-A) of paragraph 2 
of the Schedule is to be exercised in his 
discretion or has to be exercised by him, 
as a constitutional head of the State of 
Assam, acting with the aid and advice 
of his council of ministers. 


6. Mr. N. M. Lahiri. the learned 
Advocate General for Meghalaya. has 
very strenuously submitted that in so far 
as the Schedule is concerned, the Gover- 
nor is not to exercise his functions speci- 
fied therein as the constitutional head of 
the State, but must exercise the same in 
his discretion. He submits that the en- 
tire obiect and scheme of the Schedule 
is to provide for the administration of the 
autonomous districts and autonomous re- 
gions within the State of Assam by Dis- 
trict Councils and Regional Councils, and 
that it has conferred a right of self-gov- 
ernment on these districts, without inter- 
ference from or subordination to the State 
Government of Assam. This object will 
be completely defeated if the Governor 
is to exercise his functions under the 
Schedule as the constitutional head cf the 
State of Assam. The autonomy will then 
be eroded almost to a vanishing point and 
the provisions of the Schedule will be- 
come more or less a dead letter of law. 
Mr. Lahiri has submittec that under para- 
graph 3 of the Schedule, the District 
Councils and the Regional Councils have 
been empowered by the Constitution to 
make laws with respecti to certain 
matters. which otherwise would have 
been within the legislative competence of 
the State Legislature. He then invites 
our attention to Article 162 of the Con- 
stitution of India, which provides; 

"162, Subject to the provisions of 
this Constitution, the executive power of 
a State shall extend to the matters with 
respect to which the Legislature of the 
State has power to make laws: 

Provided that in anv matter with res- 
pect to which the Legislature of a State 
and Parliament have power to make 
laws, the executive power of the State 
shall be subject to, and limited by, the 
executive power expressly conferred by 
this Constitution or by anv law made by 
Parliament upon the Union or authori- 
ties thereof.” 


7. Mr. Lahiri submits that rom 
Article 162. it would be quite clear that 
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the executive powers of a State are con= 
terminous with the legislative powers of 
the State Legislature and since the 
matters specified in paragraph 3 (1) of 
the Schedule are within the legislative 
competence of the Regional Councils or 
District Councils, as the case may be, 
the Assam State legislature is impliedly 
barred from making laws on those 
matters. Therefore, the executive power 
of the State of Assam cannot extend to 
those matters. Mr. Lahiri further sub- 
mits that under paragraph 2 (6) of the 
Schedule, certain matters including mat- 
ters relating to or connected with elec« 
tions or nominations to District Councils 
have also been left under the rule- 
making power, first of the Governor and 
then of the District or Regional Council, - 
as the case may be. In view of para~~ 
Sraph 11 of the Schedule, which provides 
that rules made by a District or Regional 
Council shall upon publication in the 
official Gazette have the force of law, 
these rtles made under para 2 (7) are also 
to be h2ld as laws, within the legislative 
competence of the District or Regional 
Council] and the power of the State Le~- 
gislature is.impliedly excluded with re- 
gard to these matters aS well. Conse- 
quently, the executive power of. the 
State -cannot extend to these matters 
also. In other words, the executive 
power of the State of Assam does rot ex- 
tend to the autonomous districts of Assam 
with regard to the matters specified in 
paragraphs 3 (1). 2 (6) and (7) of the 
Schedule: and, therefore, the Governor 
in discharging his functions under the 
Schedule with regard to the autonomous 
districts or regions of Assam cannot act 
with the aid and advice of his council of 
ministers, but must act in his ‘discretion. 


8. We have considered the above 
submission ‘with great care. but we feel 
that we cannot accept the same, for rea- 
sons stated hereafter. No doubt, under 
paraprarh 3 (1) of the Schedule. the Re- 
gional Council or the District Council. as 
the case may be, has been vested with 
the competence to make laws with re- 
gard to matters specified therein. In 
other words, paragraph 3 (1) is some- 
thing like a legislative list for the Dis- 
trict and Regional Councils and enume~ 
rates the subjects on which these coun~ 
ciis are competent to make laws. But, 
from this, it does not follow that the 
State Legislature is debarred from mak- 
ing laws on those matters, as regards any 
autonomous area within the State of 
Assam. The legislative powers of the 
State Legislature under Articles 245 and 
246 of the Constitution are not taken 
away by paragraph 3 (1) of the Schedule 
with regard to the matters specified 
therein: if that were the intendment of 
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the Constitution makers, the word ‘ex- 
clusive’ would have been used in para- 
graph 3 (1). as in Article 246 (1) and (3) 
of the Constitution. We therefore can 
only conclude that the legislative list in 
paragraph 3 (1) is in the nature of a list, 
concurrent with Lists II and III in the 
Seventh Schedule. although. under para- 
praph 12 of the Schedule, the powers of 
the District or Regional Council to make 
laws with respect to the aforesaid matters 
have been saved to the extent. that any 
law of a State Legislature on the same 
matter will not apply. unless the Dis- 
trict or Regional Council has given a 
direction to that effect. It may be per- 
tinent in this connection to note that 
under paragraph 12 (1) (b). the Gover- 
nor may, by a public notification. direct 
that anv Act of Parliament regarding 
any matter not specified in clause (a) of 
that sub-paragraph will not apply to an 
autonomous district or region. That cer- 
tainly cannot mean that since the appli- 
Cation of a Parliamentary statute may 
be barred, in certain circumstances, to 
an autonomous district or region. the ex- 
ecutive power of the Union does not ex- 
tend thereto. In mv opinion, and as sub- 
mitted by Dr. Medhi, the learned Advo- 
cate General, Assam. the State legisla- 
ture’s competence under Articles 245 and 
246 (3) of the Constitution to make laws 
with regard to matters specified in para- 
graph 3 (1) of the Schedule has not been 
affected or abrogated: only the applica- 
tion of such laws has been made depen- 
dant upon a direction by the District 
Council or the Regional Council. as the 
case may be, in order to save the opera- 
tive force of the laws made by the Dis- 
trict Council under paragraph 3 (1) of 
the Schedule. So far as the rule-making 
power under paragraph 2 (6) and (7) of 
the Schedule is concerned, even that 
saving clause, as for paragraph 3 (1) of 
the Schedule, is absent. We do not, 
thercfore. find anv justification for the 
submission that the executive power of 
the State of Assam does not extend to 
the autonomous districts or regions or at 
any rate does not extend with regard to 
matters specified in paragraphs 2 (6) and 
(7) and 3 (1), on the ground that the State 
Legislature has no competence to make 
laws on those matters. 


9. Mr. Lahiri has, in the connec= 
tion. invited our attention to paragraph 2 
of the Fifth Schedule to the Constitution, 
which reads as follows :-— 


“Subject to the provisions of this 
Schedule, the executive power of a State 
extends to the Scheduled Areas therein.” 
Mr. Lahiri submits that the absence of 
such a provision in the Sixth Schedule 
would clearly indicate that the executive 
power of the State of Assam was not in- 
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tended to extend to the Autonomous Dis- 
tricts and Regions. We, however. cans 
not subscribe to this view, as the provi« 
sions of the Sixth Schedule have to be 
construed on a plain reading thereof and 
in the context of the scheme and cbiject 
of that Schedule. We also find that in 
paragraph 3 of the Fifth Schedule, there 
is a provision under which the executive 
power of Union extends to givirg 
directions to a State as to the administra- 
tion of the scheduled areas therein. The 
fathers of the Constitution most probab- 
ly thought that since under paragraph 3 
of the Fifth Schedule, the executive 
power of the Union has been extended to 
the giving of directions to a State as to 
the administration of the scheduled areas 
therein, a provision, in clear terms. sav- 
ing the executive power of the Stace 
with regard to the scheduled areas there- 
in should be incorporated and, that is 
possibly why para. 2 was required to be 
inserted in the Fifth Schedule. In the 
Sixth Schedule, there jis no provision 
whereby the executive power of the 
Union has been extended to the admini- 
stration of the autonomous districts speci- 
fied in Part I of the Table appended 
thereto, and there was thus no need to 
have a paragraph on the same lines as in 
Paragraph 2 of the Fifth Schedule. 


10. A careful analysis of the 
Schedule will also show that the State 
Government has been entrusted with a 
specific and sometimes a dominant role 
to discharge with regard to the autonom- 
ous districts and regions and that it was 
not the intention of the fathers of the 
Constitution top place these Autonomous 
Districts beyond the executive authority 
of the State. For example, under vara- 
graph 13 of the Schedule the estimated 
receipts and expenditure pertaining to 
an autonomous district which are to be 
credited to. or to be made from the Con~« 
solidated Fund of the State of Assam 
shall be first placed before the District 
Council for discussion and then after 
such discussion be shown separately in 
the annual financial statement of the 
State to be laid before the Legislature of 
the State. Again. under paragraph 14 (2). 
the report of the Commission on the ad- 
ministration of an autonomous district or 
Tegion shal] be laid before the State Le- 
gislature together with a memorandum 
regarding the action proposed to be taken 
thereon by the Government of Assam. 
Anv action by the Government of Assam, 
as contemplated under paragraph 14 (2) 
would have been repugnant and un- 
constitutional. if the executive authority 
of the State did not extend to these dis- 
tricts and regions. The provisions of 
paragraph 6 (2) of the Schedule which 
read as undersg 
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“The Governor may, with the con- 
sent of any District Council, entrust either 
conditionally or unconditicnally to that 
Council or to its officers functions in re- 
lation to agriculture, animal husbandry, 
community projects, co-operative socie- 
ties, social welfare, village planning or 
any other matter to which the executive 
power of the State extends.” 


may also be noted. It is quite clear from 
this sub-paragraph that executive power 
of the State of Assam extends to agri- 
culture. animal husbandry. community 
projects, co-operative societies, social 
welfare, village planning. some of which 
are also within the legislative list in para- 
graph 3 (1) of the Schedule. Indeed, a 
plain reading of paragraph 6 (2) would 
indicate that the executive power of the 
State of Assam extends to the autoncmous 
districts and regions to the same extent 
as to other plains districts cf Assam. sub- 
ject to the autonomy granted to such dis- 
tricts under the Schedule. enabling the 
district councils to exercise any of the 
executive powers as mav be necessary for 
the purposes of administration of the dis- 
trict under paragraph 2 (4) of the Sche- 
dule. The Governor may -also place one 
of his Ministers specially in charge of 
the welfare of the autonomous districts 
and autonomous regions in the State 
under paragraph 14 (3). Under para- 
graph 15 (1), if the Governor is satisfied 
that an act or resolution of a District or 
Regional Council is likely to endanger the 
safety of India, or is likely to be pre- 
judicial to public order, he may annul or 
suspend such act or resolution and take 
such steps as he may consider necessary 
(including the suspension of the Council 
and the assumption to himself of all or 
any of the powers vested in or exercis- 
able by the Council) to prevent the com- 
mission or continuance of such act, or 
the giving of effect to such resolution and 
under paragraph 15 (2) arv such order 
made by the Governor shall be laid be- 
fore the Legislature of the State. which 
would have the power to revoke or ap- 
prove such order. Paragraph 16: (2) of 
the Schedule provides that the Governor 
may, in certain contingencies, assume the 
functions of any District Council, sub- 
ject to his laying before the State Legis- 
lature his reasons for such order, which 
would cease to operate unless approved 
by the State Legislature within 30 davs 
of its first sitting after issue of that order. 
Paragraph 20-A that was inserted by the 
Assam Reorganisation (Meghalaya) Act, 
1969 is also very pertinent. Clause (1) (a) 
of this para provides: 


“(1) In this Schedule.— 

(a) ‘Governor’, in relation to Megha- 
faya. means the Governor of Assam act- 
ing on the aid and advice of the Ccuncil 
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of Ministers for Meghalaya. except in so 
far as 2e is by or under this Schedule 
required to exercise his functions in his 
discretion or to exercise his powers under 
sub-paragraph (4) of paragrach 12-A.” 

This wculd also show thatthe Governor 
under the Sixth Schedule is required to 
act on zhe aid and advice of his Council 
of Ministers, except in so far as he may 
be expressly or by necessary implication 
required to exercise his functions in his 
discretion. The scheme of the Sixth 
Schedule therefore shows that the State 
Legislature has a sort of overall superin- 
tendence over the District Councils and 
that the executive authority of the State 


- extends to the autonomous districts and 


regions. Consequently. the Governor 
must exercise his functions under the 
Sixth Schedule. as respects these areas, 
With the aid and advice of his Council of 
Ministers. unless he is expressly or by 
necessary implication required to act in 
his discretion. We fail to find anv such 
implied discretionary power o7 the Gov- 
€rnor. in the Schedule. as contended bv 
Mr. Lahiri, with regard to the exercise 
of his functions in relation to autonomous 
districts or regions. éxcept possibly in the 
making of his recommendation under 
para 14 (2). Paragraph 9 (2). of course, 
provides expressly for exercise of the 
Governcr’s discretion thereunder. 


11. We are, therefore. clearly of 
the opinion, that. as submitted by the 
learned Advocate General, Assam. the 
autonomous districts and regions of the 
State of Assam are within the executive 
authority of the Government of Assam, 
and as such, the Governor, except in those 
matters where he is to act in his discre- 
tion, must act with the aid and advice of 
his Council of Ministers, 

12. Mr. Lahiri has. 


drawn our 


` attention to the distinction between the 


executive powers of the State and the ex- 
ecutive powers of the Governor. The 
Supreme Court has. no doubt. held in 
Jayantilal Amratlal v. F. N. Rana, AIR 
1964 SC 648 that there are functions 
which are vested in the Union and which 
are exercisable by the President on be- 
half of the Union and again there are 
functions and powers with which he is 
by the express provisions of the Con- 
stitution as President vested. And the 
same is the position with regard to the 
Governar of a State. However, the dis- 
tinction made by the Supreme Court be- 
tween the executive functions of the State 
and the executive functions of the Gov- 
ernor cannot lead to the conclusion that 
the Governor is not a constitutional head 
of the State. Article 163 (1) provides for 
a Council of Ministers to aid and advise 
the Governor in the exercise of his func- 
tions, save in matters where he is re 


1974 


quired to act in his discretion. We are, 
heretar of the opinion that whether 
the functions exercised by the Governor 
are the functions of the State or are the 
functions of the Governor, they have 
equally to be exercised with the aid and 
advice of the Council of Ministers. ex- 
cept in so far as he is by or under the 
Constitution required to exercise them 
in his discretion. Mr. Lahiri submits 
very rightly that the discretionarv powers 
of the Governor are not expressly pro- 
vided in the Constitution in all cases. For 
example, there are at least two provi- 
sions of the Constitution which by neces- 
Sary implication require the Governor to 
exercise his powers in his discretion. 
These are the second proviso to Art. 200 
and Article 356 of the Constitution. If 
the Council of Ministers sponsors a Bill 
which in the Governor’s opinion requires 
to be reserved under the above proviso. 
then it would be his duty to reserve the 
Bill for the consideration of the President 
irrespective of anv advice from the Coun- 


cil of Ministers. for otherwise Art. 200 
would be a dead letter. Again, the 
language of Article 356 shows that the 


Governor can make a report about the 
failure of the constitutional machinery 
in his State. contrary to the advice of 
his Council of Ministers. In our opinion, 
the Governor mav be required, in ap- 
propriate circumstances, to use his dis- 
cretion in the appointment of the Chief 
Minister, dissolution of the Legislature, 
Tight to advice. warn and suggest and 
withhold the assent from a Bill. Almost 
all other functions are to be performed 
by the Governor with the aid and advice 
of his Council of Ministers. 


13. In the Schedule, we find that 
so, far as the autonomous districts and 
regions are concerned, the Governor is 
required to act in his discretion express- 
lv or by necessary implication only as 
respects paragraph 9 (2) and perhaps 
paragraph 14 (2). 


14. Thus, even if we assume that 
the powers exercisable by the Governor 
under the sixth schedule with regard to 
the autonomous districts and regions are 
not in discharge of the executive func- 
tions of the State. but of the executive 
functions of the Governor, such func- 
tions, subject to the exceptions stated 
above. must. in view of Article 163 (1) 
of the Constitution, be exercised with 


the aid and advice of his Council of 
Ministers. 
15. A question here arises for 


consideration. It is whether powers are 
conferred on a Governor in his personal 
capacity. without reference to his coun- 
cil, if the expression ‘Governor’ is used 
in any Article or provision in the Con- 
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stitution. In our opinion. if the Gover- 
nor has to act in his personal capacity 
whenever in any Article of the Constitu- 
tion, the expression ‘Governor’ occurs. it! 
will upset the whole constitutional struc-. 
ture envisaged at the time when the Con- 
stitution was passed and will make the 
Governor a kind of a dictator. To read: 
every Article of the Constitution in which 
the expression ‘Governor’ occurs as con- 
ferring powers upon the Governor in his 
personal capacity without reference to, 
the Cabinet would be constitutionally in-! 
correct. 


16. We are. therefore, clearly of 
the opinion that the expression 'Gover- 
nor’ occurring in anv Article or provi- 
sion of the Constitution will not neces- 
sarily confer powers upon the Governor 
in his personal capacity without refer- 
ence to his council, unless the Governor 
is required by or under the Constitution 
to act in his own discretion. as prov. ded 
in Article 163 (1). For example. the Gov- 
ernor under Article 171 (3) (e), may not 
nominate a member of the Legislative 
Council in his personal capacity. without 
the aid and advice of his Council of 
Ministers. Governors have, under our 
Constitution, apart from a few exzrep-~ 
tions, a constitutional] position only and 
act only on the advice of his Council of 
Ministers. The position under the S:he- 
dule is no different. Save in matters 
where the Governor is required to act 
in his own discretion, expressly of by 
necessary implication thereunder, Para- 
graph 2 (6-A) of the Schedule certainly 
does not empower the Governor to act 
in his personal capacity. 


17. It has next been argued by 
Mr. Lahiri that the pleasure of the 
Governor under paragraph 2 (6-A) can 
in no case be delegated to some other 
person or exercised on his behalf by 
some other authority. 


18. No doubt, it has been held in 
State of Uttar Pradesh v. Babu Ram 
Upadhya, AIR 1961 SC 751 that the 
power to dismiss a public servant at 
pleasure is outside the scope of Art. 154 
of the Constitution and therefore cannot 
be delegated by the Governor to a sub- 
ordinate officer and can be exercised bv 
him oniy in a manner prescribed by the 
Constitution. Again in AIR 1964 SC 648. 
ee Lordships of the Supreme Court 

eid ; 


“There is q vast array of other 
powers exercisable by the President — to 
mention only a few — appointment of 
Judges: Articles 124 and 217. appoint- 
ment of Committees of Official Langu- 
ages Act: Article 344. appointment of 
Commissions to investigate conditions of 
backward classes: Article 340. appoint- 
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ment of Special Officer for Scheduled 
Castes and Tribes: Article 338. exercise 
of his pleasure to terminzte employment: 
Article 310, declaration that in the inte- 
rest of the security af the State it is not 
expedient to give to a public 
sought to be dismissed an opportunity 
contemplated by Article 311 (2) — these 
are executive powers of the President 
and mav Not be delegated or entrusted 
to another body or officer because they 
do not fall within Article 258.” 


19. In Sardari Lal y. Union of 
India, AIR 1971 SC 1547. their Lord- 
Ships of the Supreme Court. after rex 
ferring to the decisions cited above, ob- 
served — “The general eonsensts has 
been that executive functions of the 
nature entrusted by the articles, some of 
which have been mentioned before (Arti~ 
cles 124, 217. 344, 340. 338. 311 (2)) and 
in particular those articles in which the 
President has to be savisfied himself 
about the existence of certain fect or 
state of affairs, cannot be delegated by 

im to anvone else.” 


20. However, as has been held os 
their Lordships in Moti Ram v. 
Frontier Railwav, AIR 1964 SC 600 = 
p. 619. when referring to tie observations 
of their Lordships in AIR 1961 Sc 751, 
cited above, — “In the context, it would 
be clear that this latter observation is 
not intended to lav down that a law can- 
not be made under Article 309 or a Rule 
cannot be framed under the proviso to 
the said Article prescribing the procedure 
by which, and the authority by ‘whom. 
the said pleasure can be exercised.” 
Thus. although their Lordships of the 
Supreme Court held that the pl2asure 
joi the Governor cannot b2 delegazed to 
la subordinate officer and b2 exercised by 


such a delegate, it can certainly be exer- 


cised according to any procedure laid 
‘down and bv the authority prescribed in 
that behalf. Since the exercise of the 
pleasure of the Governor under para- 
graph 2 (6-A) of the Szhedule is one- of 
his functions, which must be discharged 
with the aid and adv.ce of his council 
of ministers and is not to be exercised 
by him in his discretion. surely. the Gov- 
ernor can under the Rules of Bvus'ness 
framed under Article 156 (3) of the Con- 
stitution. allocate the business of exer- 
cise of his such pleasure to any of his 
ministers. 


21. We mav also state here that 
it is nowhere required that such pleasure 
Can be exercised only after the Governor 
has been personally satisfied that it is to 
be so exercised. There is no requir2ment 
under the Constitution that the Governor 
has to he satisfied himsef about the 
existence of certain fact or state of af- 
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fairs, before he can exercise such plea 
Sure under paragraph 2 (6-A) of th 
Schedule. It is also not a matter withi: 
his discretionary power; and therefore 
in exercising such pleasure he must ac 
only with the aid and advice of his coun 
cil of ministers. Accordingly, if th 
matter of nomination of a member to th 
District Council or cessation of his mem 
bership has been allocated by the Gover 
nor to any Minister under the Rules o 
Business, the Minister in charge cal 
exercise such powers of the Governo 
under Article 166 (3) of the Constitution 
The Minister would not be exercising th 
Governor’s pleasure as a delegate, bu 
the Governor, as the constitutional heat 
of the State, would be exercising hi 
pleasure through the Minister under th 
Rules pf Business framed for the mor 
convenient transaction of the business o 
the Government. 


22. We may at this stage refer ti 
the ‘Assam Rules of Executive Business 
A perusal of Rules 21. 31 (1° and 31 (2 
thereof will clearly show that the exer 
cise of the Governor's pleasure with re 
gard to the tenure of a nominated mem 
ber of the District Council is not a sub 
ject. which has to be submitted to th 
Governor before issuing orders. It ma 
be dealt with by the Minister in charg 
of the department and. in anv case, b 
the Chief Minister of the State. Th 
Assam Rules of Executive Business d 
not recuire submission of the papers re 
lating to the exercise of the Governor’ 
pleasure with regard to the tenure of | 
nominated member of a District Counci 
to the Governor: on the other kand. i 
is left within the competence of th 
minister in charge. Hence, such orde 
cannot be invalid on the ground that th 
matter was not submitted to the Gover 
nor. This was the view taken in a simi 
lar matter by their Lordships of th 
Supreme Court in State of Raiasthan wv 
Sripal Jain. AIR 1963 SC 1323. wher 
it was held that if a matter was not re 
quired to be submitted to the Governo 
for his orders under the Rules of Busi 
ness and could be dealt with by th 
Ministe7-in-charge or the Chief Minis 
ter. as the case may be. the orders o 
the latter would not be invalid on th 
ground that the Governor’s persona 
orders had not been obtained. 


23. We also do not find that in th 
exercise of the Governor’s pleasure wit 
regard to the termination of the tenur 
of a District Council member, the Gover 
nor has to apply his own mind and ha 
to be rersonally satisfied, as under Arti 
cle 217 (c) in the case of the Presiden 
It is also not a matter in which he ha 
to act in his discretion: On the othe 
hand, he has to exercise this pleasure o 
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the aid and advice of his council of 
ministers. Therefore, this power may 
be exercised in accordance with the pro- 
cedure prescribed and by the minister 
specified in the Rules of Business. fram- 
ed under Article 166 (3) of the Constitu- 
tion. Jt is not thus necessary that the 
relevant files must be placed before the 
Governor, prior to issue of the order. 

24. As regards the allegation of 
bias imputed to respondent No. 4. we 
have his affidavit in complete denial 
thereof. In the absence of any undis- 
puted facts regarding such bias, we can- 
not hold that the impugned orders are 
invalid on that ground. It will also ap- 
pear that the impugned Notification (at 
Annexure VI of Civil Rule No. 876 of 
1972) had been approved bv the. Chief 
Minister. in which case the bias. if anv, 
of respondent No. 4. cannot affect the 
validity of that order. We also do not 
find any substance in the submission that 
principles of natural justice were violat- 
ed, in that the petitioners had not been 
granted a hearing before the Governors 
pleasure was withdrawn. In our opin- 
ion, there is no requirement of a hearing 
of the person concerned, before his tenure 
of service can be terminated by with- 
drawal of the Governor’s pleasure. 

25. In the result, we hold that the 
impugned Notifications do not suffer from 
any infirmity on any of the grounds 
urged by the petitioners. The applica- 
tions therefore fail. There will however 
be no order as to costs. 

P. K. GOSWAMI, C. J.:— I agree. 

Application dismissed. 
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P. K. GOSWAMI, C. J. AND R. S. 
BINDRA, J. 


Orin Moyong, Petitioner v. Secretary 
to Government of Assam and others, 
Respondents, 


Civil Rule No. 139 of 1973. D/- 25-6- 
73. 


Index Note:— (A) Northern India 
Ferries Act (1878), Section 8 — Govern- 
ment has no power to accord approval to 
a settlement provisionally accepted by 
Director -—- (X-Ref:— Control and 
Management of Ferries Rules (1968), 
Rules 14, 16 and 17-A). 

Brief Note:— (A) The first part of 
Section 8 provides for approval of the 
Commissioner for letting of a publie ferry 
by public auction for a term not exceed- 
ing five years while the second part re- 
quires previous sanction of State Govern- 
ment at a stage anterior to the settle- 
ment and calling for tenders when a de- 
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cision has to be made with regard to 
letting out by a method other than pub- 
lic auction or even by public auction, for 
a term exceeding five years. Rules 14, 
16 and 17-A of the Rules framed under 
Section 12 of the Act confirm this con- 


struction. (Para 7) 
Index Note:— (B) Control and 
Management of Ferries Rules (1968). 


Rule 19 — Scheme of — Settlement of 
public ferry by tenders — Approval of 
settlement under Rules should be by 
Secretary and not by Minister. 


Brief Note:— (B) In the matter of 
settlement of ferry the rules contemplate 
only three authorities viz. (1) Officer re- 
ceiving tenders (2) Director and (3) Se- 
cretary Transport Department. The ‘ast 
authority is that of the Secretary and he 
has to make his pwn decision in the 
matter in the light of the rules. The Se- 
cretary cannot surrender his independent 
judgment to the Minister or to any other - 
authority. The intervention of the Trans- 
port Minister in the matter of settlement 
of ferries is foreign to the rules. An 
order for settlement passed by the Se- 
cretary without applying his own mind 
in the matter of approval. contrary to 
the rules and in compliance with the 
wishes of an authority not contemplated 
under the rules has to be quashed. 

(Paras 11, 12. 13) 

P. C. Kataki, P. C. Deka and B. C. 
Das, for Petitioner: T. N. Singh. Govt. 
Advocate, J. P. Bhattacharjee and M. K. 
Sarma, for Respondents. 


GOSWAMI, C. J.:—~ This application 
under Article 226 of the Constitution is 
directed against an order of the Secre- 
tary to the Government of Assam, Trans- 
port Department, settling the Dibru-Ka- 
chari-Oriumghat Ferry for the year 
1973-74 in favour of- M/s. Parghat Kail- 
barta Meen Silpa Samabavy Ltd., Dehmaii, 
the 5th respondent. 


2, The petitioner is a member of 
the scheduled Tribe (Adi) and is a perma- 
nent resident of Pasighat in the district 
of Siang within the Union Territory of 
Arunachal Pradesh. In pursuance .of a 
tender notice dated 2nd January. 1973 
inviting tenders for settlement of a num- 
ber of ferries including the Dibru-Ka- 
chari~Oriumghat Ferry for the vear 
1973-74, the petitioner submitted his 
tender offering a sum of Rs. 56,551/- 
covering the entire period. The 5th res- 
pondent also submitted a tender offering 
a sum of Rs. 52.775/- for the entire 
period. There were other tenderers as 
well. The petitioner’s offer was the 
highest. The Executive Engineer, Inland 
Water Transport Division. Gauhati. the 
8rd respondent,-was the officer to con- 
duct the sale, and after considering all 
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the tenders he provisionzlly settled the 
ferry with the petitioner at the highest 
tendered amount. After the provisional 
settlement by the 3rd respondent, all 
papers in connection with the settlement 
of the ferry were sent to the Director of 
Inland Water Transport and Shir Sur- 
veyor, briefly ‘the Director’ 2nd respon- 
dent, who, in turn, forwarded his recom- 
mendation and other relevant papers to 
the Secretary to the Govt. of Assam. 
Transport Dept., briefly ‘the Secretary’, 
the ist respondent for avproval. After 
communication of the provisional accept- 
ance of his tender, the petitioner deposit- 
ed the first kist money amounting to 
Rs. 14,137.75. In due course, the Secre- 
tary settled the ferry with the 5th res- 
pondent at its tendered amount of 
Rs. 52,775/- by his order dated 23rd 
March, 1973. Cee this writ applica- 
tion, 


3. It is common case of the par- 
ties that the settlement cf the ferry in 
this case is governed bv the Control and 
Management of Ferries Rules, 1968, 
briefly ‘the Rules’. Although originally 
in his application, the petitioner chal- 
lenged the validity of Rule 19 (b) of the 
Rules, he has abandoned this point when 
making his submissions before us. We, 
will, therefore, assume that the Rules 
are valid for the purpose of this case. 


4, The learned counsel for the 
petitioner submits that the Secretary in 
accepting the settlement cf the 5th res- 
pondent, contrary to the recommendations 
of the Director, failed tq comply with 
Rule 19.(b) of the Rules, in not record- 
Ing anv reasons for disapproval of the 
highest tender provisional y accepted by 
the conducting officer and by the Direc- 
tor. The learned Counsel for the State 
produced the records before us at the 
time of hearing of this application and 
drew our attention to a note of the Se- 
eretary to the Minister, ‘Transport. on 
16th March, 1973, which may be auoted 
in extenso: 


“Minister, Transport 
Notes from prepage? 


The highest tender of Ws. 56.551/- 
was received from Shri Crin Moyong. a 
tribal from Arunachal and he is the pre- 
sent lessee of the ferry and his bid was 
Rs. 38,111/- last year, 


_ In view of his past experience and 
his bid being the highest the ferry may 
be settled with him. 


For orders.” 
Tt does not appear what passed between 
the Minister, Transport and the Secre- 
tary after this note had been placed þe- 
fore the former. But. we find another 
note by the Secretary after a week on 
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22nd March. 1973. which may as well be 
quoted in extenso : 

“Minister Transport. 

The highest bidder is Shri Orin 
Moyony with a bid of Rs. 56,551.00 and 
provisional settlement is made by Ex 
ecutive Engineer, I. W. T. Division, Gau= 
hati with Shri Moyong. But the follow« 
ing facts are considered. 

That Shri Orin Moyong is not a 
native of Assam and his lands are not 
Within this State. There is no guarantor 
in the State for his landed property or in 
Union Territory. Further his landed 
certificate lacks detail. His case cannot 
be considered. 


The 2nd highest bidder is Pasighaf 
Co-operative General Store of Arunachal 
which is a outside the State party. Their 
tender money is Rs. 56,000.00. Further 
it is a Govt. store and their detail bve- 
a etc. are not furnished and is reject 
ed. 


The -3rd bidder is Malik & Co.. 
Dibrugarh, whose bid is Rs. 55.551.00 and 
cannot be accepted for reasons stated 
against their tender offered for Sadia- 
Saikhowa ferry Service. 


The 4th bidder is Parghat Kaiborta 
Meen Silpa Samabay Ltd.. Dehmaii with 
a bid of Rs. 52,775.00. It is a fully sche- 
duled caste co-operative and deserve 10% 
rebate over the highest bidder. Their 
documents are complete. The final set« 
tlement mav be made with them. 


The 5th bidder: is Ramprasad Das 
With a bid of Rs. 45.678.69. He is a pre- 
sent lessee also but his case not consider« 
€d because of low offer. 

Placed for approval.” 

The Minister approved the suggestion on 
23rd March. 1973. 


5. Ordinarily, if the order of the 
Secretary contained reasons for dis 
approval of the recommendations of the 
Director, there would have been perhaps 
No necessity for the State to place these 
notes before the Court. But now that 
these are placed before us, it is not poss 
sible to shut our eyes to them, particus 
larly because the impugned order ig 
sought to be supported by what is con~ 
tained in the notes. It is apparent what 
is contained in the notes was not avail~ 
able to the petitioner at the time of 
making the application. Now that these 
notes are available. Mr. Kataki, the 
earned counsel for the petitioner. sub= 
mits that the impugned order was pass+ 
ed not by the Secretary but by the 
Minister or. at anv rate, under the behest 
of the Minister, which is in gross viola= 
tion of Rule 19 (b). Mr. T. N. Singh. the 
learned counsel for the State. tried ta 
support the impugned order by relying 
upon Section 8 of the Northern India Fer« 
ries Act, 1878, briefly ‘the Act’, which, 
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according to him. reserves the power of 
the State Government whose previous 
sanction is necessary for settlement of 
the ferry. Mr. J. P. Bhattachariee. the 
learned counsel for the 5th respondent, 
who followed Mr. Sirch. also submitted 
in the same vein. 


6. The Rules which are made in 
exercise of the power under Section 12 
of the Act provide inter alia in Part Il 
for regulating the time at which, the 
manner in which. the terms on which 
and the person by whom the tolls _ of 
ferries mav be let either by putting into 
public auction or bv calling tenders or 
by both. By Rule 14 which is the opening 
rule in that part “Al ferries shall be let 
by the officer-in-charge of the ferry either, 
by nublic auction or if the Government 
So direct by calling for tenders.” By 
Rule 17 (A). the auction sale notice and 
notice for calling tender shall state the 
various particulars specified in clauses (i) 
to (ix) thereof. Clause (ix) provides for 
preferential treatment to individual be- 
longing to Scheduled Castes. Scheduled 
Tribes and other backward classes and 
to the Co-operative Societies. Then 
comes Rule 19. which may be auoted: 


79. The sale by auction/tender shall 
generally be to the highest bidder/ten- 
derer. The officer conducting the sale 
/calling for tender for sufficient reason 
recorded in writing under his hand may, 
refuse to accept the offer of the highest 
bidder/tenderer or any bid/tender. The 
officer shall in accepting the bid/tender 
consider the following factors among 
others— ; 

(i) whether the bidder/tenderer 1s 
indigenous of this State, permanent resix 
dent or outsider. 

(ii) Whether the bidder/tenderer has 
experience of ferry ‘business. 

(iii) Whether the bidder/tenderer has 
periodic Patta landed property of the 
value of not less than bid/tender money 
in his own name within the district or 
this State, can speak the regional langu- 
age, is financially sound of good conduct. 
etc, ete.” 
Rule 19 (a) refers to auction sale which 
need not be quoted. 

“(b) The Secretary to the Govern 
ment of Assam in the Transport Depart- 
ment shall consider the results of the 
auction sale or tender or both together 
as the case mav be for the purpose of 
fina] settlements. 


In doing so he shall consider among 
others whether the officer conducting the 
sale/calling for tenders and the Director 
have taken into account and considered 
all the factors mentioned in Rule 49 
above. The secretary to the Government 
of Assam in the Transport Department 
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may for reasons recorded in writine dis- 
approve of the ‘bid/tender or both as the 
case may be, accepted by the officer con- 
ducting the sale/calling for tenders and 
by the Director and may settle the ferrv 
with any bidder/tenderer or may disap- 
prove the sale/tenders or both. The de- 
cision of the Secretary to the Govern- 
ment of Assam in the Transport Depart- 
ment will be final and binding on all con« 
cerned.” 

We may also set out Rule 16 which is 
referred to in the above rule: 


“i6. Auction sale shall be conducted 
on the date to be fixed by the officer-in- 
charge of the ferry in consultation with 
the Deputy Commissioner/Sub-divisional 
Officer (Civil) concerned. Tender also 
shall be invited by the officer-in-charge 
of the ferry jf directed by the State Gov- 
ernment in the Transport Department. At 
least one fortnight notice shall be given 
to the public before the date fixed for 
the auction sale and/or receiving tenders 
and the notices shall be widely circulat- 
ed. 


The bid list in the result of, auction 

sale shall be submitted to the Director 
in the form in Appendix ‘C’ not later 
than on the 31st December. The com~ 
parative statement of all the tenders in 
the form in Appendix ‘C’ along with all 
tenders in original shall also be sukmit~ 
ted to the Director not later than on the 
31st December. The Director shall sub- 
mit the both as it is with his comments 
and recommendations taking into account 
the factors mentioned in Rule 19 tc the 
Secretary to the Goyernment of Assam 
in the Transport Department to reach on 
or before 20th January without fail If 
the highest tender ts not accepted then 
the reasons for not accepting shall be 
recorded in writing.” 
The material portion of Section 8 of the 
Act, to which our attention is drawn, 
may also be quoted before we proceed 
further, 


“8. The tolls of any publie ferry 
may, from time to time. be let bv pub 
lic auction for a term not exceeding five 
years with the approval of the Commis» 
sioner or by public auction. or otherwise 
than by public auction, for any term with 
the previous sanction of the State Gova 
ernment, 

x x x x << 
(The Commissioner in this section stands 
substituted by another authority in 
Assam). 

7. We may first dispose of the sub= 
mission on behalf of the respondents with 
reference to Section 8 of the Act We 
are mainly concernd with the first 
paragraph of Section 8, which we have 
set out. ‘That paragraph contains two 

The first part relates to letting 
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by public auction for a term not ex- 
ceeding five vears with the approval of 
the Commissioner. We are not concern~ 
ed in this case with that part of the pro- 
vision. The second part relates to let- 
ting of tolls of any public ferry by mub- 
lic auction for anv term. that is to say, 
exceeding five years or otherwise than 
by public auction, e.g.. ky tender, with 
the previous sanction of she State Gov- 
ernment. While the first part provides 
for ‘approval’ of the Commissioner. the 
second part provides for ‘previous sanc- 
tion’ of the State Government. The use 
of the words ‘previous sanction’ clearly 
indicates that a particular settlement is 
not kept in view for the purpose of the 
second part. ‘The previous sanction of 
the State Government is necessary at a 
stage anterior to the settlement and call- 
ing for tenders when a decision has to 
be made with reeard to letting out by 
a method other than public auction or 
even by publie auction for a term ex- 
ceeding five years. Rule 14 which is in 
consonance with this construction of the 
section provides that all ferries shall be 
lef sinunud if the Government so directs 
by calling for tenders. A timely order 
from the Government in that behalf will 
be necessary as under Rtle 16 at least 
one fortnight’s notice shal. be viven to 
the publie before the date fixed for aue- 
tion sale or for receiving tenders. Be- 
sides, under Rule 17 (A) the auction sale 
notice and notice ‘for callins tenders have 
to contain the term or tha period for 
which the lease will be given as fixe 
under Rule 14. We are. therefore. unable 
to spell out from Section 8 anv power of 
the Government to accord approval to a 
settlement provisionally accepted by the 
Director under the Rules. 

8. We should also. however, point 
out that in this case there is no order 
in the name of the Governor and only 
the Minister approved of the Secretarv’s 
proposal and the order was communicat- 
ed thereafter by the Secretary. 

9, The next questior that falls for 
decision is whether the Transport Minis- 
ter had any power under the Rules to 
disapprove the provisional settlement and 
order for settlement in favour of the 5th 
respondent. 


10. When there are statutory 
rules made in exercise of the power 
under Section 12 of the Act for regulat- 
ing the manner and the procedure of set- 
tlement. these rules have to be complied 
with by the settling authority. The pro- 
cedure that is laid down urder the Rules 
and no other procedure will govern the 
settlement of these ferries. 


11. The scheme of -he Rules as 
noticed in the provisions, which are set 
out earlier, may now briefy be indicat- 
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ed. The sale by tender shall generally 
be to the highest tenderer. The office 
calling for tenders may refuse to accep’ 
the offer of the highest tenderer but ther 
he is required. under R. 19, to record ix 
writing sufficient reasons of its non-ac 
ceptance. The officer in accepting the ten- 
der has to consider certain factors speci- 
fied in Rule 19 (i) to (iii) and other rele- 
vant matters. Since the officer is re- 
quired to consider various relevant fac- 
tors in accepting the tender, he is noi 
under chis rule obliged to accept the offei 
of the highest tenderer. The officer ac 
cepting the tender has to forward a com- 
parative statement of all the tenders ir 
the form in Appendix 'C’ along with al 
the tenders in original to the Directo! 
Within a specified time. The Directo: 
Shall then submit his comments and re 
commendations, taking into account thi 
factors mentioned in Rule 19. to the Se 
eretary to reach him within the timi 
specified. If the highest tender is not ac 
cepted, the reasons Zor not accepting shal 
be recorded in writing. The relevan 
documents with the recommendations o 
the Director will be forwarded to th 
Secretary who has to consider the ten 
ders and make the final settlement. Th 
Secretary, under Rule 19 (b). is require 
to consider inter alia whether the tw 
officers below him have taken into ac 
count and considered all the factors men 
tioned in Rule 19. This rule confer 
power on the Secretary to disapprove c 
the tender accepted by the Director o 
even when accepted by both the officer: 
namely. the Director and the officer re 
celving the tenders. In case of dis 
approval of the tender accepted by th 
officers, the Secretary has to record hi 
reasons in writing for his order. Th 
decision of the Secretary under Rule 1 
(b) is final and binding so far as the se! 
tlement is concerned. 


12. It is, therefore clear that ther 
is a three tier system in the matter c 
settlement of a ferrv. The first office 
who is concerned with the settlement i 
the officer receiving tenders, who is er 
powered under the Rules to vrovisiona 
ly accept a tender. The second stage | 
reached when the Director has to mak 
a decision for accepting one of the ter 
ders. He may agree with the officer re 
ceiving the tenders or mav make his ow 
recommendation. Both the officers, hov 
ever, are required to take into secou 
and consider the fectors enumerated | 
Rule 19 and other relevant factors. TI 
third ard final stage is reached when t! 
relevant documents and tenders alor 
with the comparative statement in A’ 
pendix 'C’ are received by the Secreta 
who considers the whole matter in ord 
to make the final settlement of the ferr 
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The Rules do not contemplate anv other 
authority in the matter of settlement of 
ferries. The last authority is that of the 
Secretary and he has to make his own 
decision in the matter in the light of the 
Rules. The Secretary cannot surrender 
his independant judgment to the Minis- 
ter or to anv other authority. The inter- 
vention of the Transport Minister in the 
matter of settlement of ferries is foreign 
to the Rules. This appears to be the 
‘legal position that emerges from the 
scheme of the Rules which we have al- 
ready noticed. 


13. In the instant case, the Se- 
cretary has not arrived at his indepen- 
dent decision in the matter of acceptance 
of the tender. As we have set out above, 
his two contradictory notes to the Minis- 
ter of 16th and 22nd March. 1973 clearly 
disclose that he was not aware of his 
duties under the Rules in the matter of 
settlement of ferries. Left to the Se- 
cretary. one might even take the view 
that he would have accepted the tender 
of the petitioner as he seems to have in- 
dicated in his note of 16th March to the 
Minister. Although it is not clear why 
another contradictory note had to be 
given by the Secretary to the Minister 
one week after the first note without ob- 
taining any order thereon from the 
Minister, it is apparent that he was sub- 
mitting his second note under the behest 
ef some other authority, in all likelihood 
the Minister himself. who later on ap- 
proved of the second note in favour of 
the 5th respondent. At anv rate, it is 
clear that the Secretary has not applied 
his own mind in the matter of approval 
and has come to a decision contrary to the 
Rules and in compliance with the wishes 
of an authority not contemplated under 
the Rules, Approval of settlement under 
the Rules is to be accorded by the Secre- 
tary and not-by the Minister. There is, 
therefore, no approval of the settlement 
in this case under the Rules in the eye 
of law. 


14. Mr. J. P. Bhattacharjee, the 
learned counsel for the 5th respondent, 
drew our attention to a Division Bench 
decision of this Court reported In Assam 
LR (1969) Assam & Naga. 254, (Atul 
Chandra Taye v. The Secretary to the 
Government of Assam in the Transport 
Department). This is a case of settle- 
ment of ferry by public auction and was 
not governed bv the 1968 Rules. with 
which we are concerned. This decision 
is. therefore. not relevant in the present 
ease. Mr. Bhattachariee also drew our 
attention to a notification of the State 
Government of 29th February 1968 {An- 
nexure IV to the petitioner's Affidavit in 
Reply} whereby under Section 3 of the 


Swarnalata yv. N. T. I. Pvt. Ltd. 


Gau. 31 


Assam Commissioner’s (Transfer of 
Powers) Act, 1947. the Governor of Assam 
notified inter alia the powers exercised 
by the Chief Engineer under Section 8 
of the Act to “Government in Transport 
Department”. In view of the construc- 
tion we have put to Section 8 of the 


_ Act, this notification is not at all of re- 
Jevance jn the present case. 


Besides, by 
this notification powers of the Chief En- 
Zineer with regard to the approval of 
settlement by public auction under Sec~ 
tion 8 have been transferred to the 'Gov- 
ernment in Transport Department”. This 
notification, therefore, does not at all 
support the case of the respondents. 


15. In the result, the impurened 
order of the Secretary of 23rd March, 
1973 is quashed. It will be open to the 
authority to make interim arrangements 
for running the ferry until a fresh set- 
tlement is made in accordance with the 
Rules and in the light of the observa~ 
tions made hereinabove. The application 
is allowed in the above terms. The peti~ 
tioner is entitled to his costs. which we 
assess at Rs. 250/- to be paid by the 4th 
respondent. 

R. S. BINDRA, J.:-— I agree. 

Application allowed. 
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B. N. SARMA AND BAHARUL 
ISLAM, JJ. 

Swarnalata Dutta Barua and another, 
Petitioners-Appellants v. M/s. National 
Transport India Pvt. Ltd. and another, 
Opposite Parties-Respondents. 

Misc. Appeals (F) 37 and 38 of 1968. 
D/- 20-7-1973. from order of U. K. Go- 
hain. Member, M.A.C.T., Nowgong. D/~ 
6-6-1968. 


(A) Motor Vehicles Act (1939), Sec- 
tion 110-A — Claim for compensation for 
death of person — Bus knocked off by 
Railway engine at level crossing — Rail- 
way administration need not be arrayed 
as a party. 

Section 110-B makes it clear that 
the Tribunal has jurisdiction to enforce 
a claim only against the owner. the dri- 
ver and the insurer of the motor vehicle 
involved in the accident and no one else. 
There is no scope for inclusion of Rail- 
wav administration in proceedings be- 
fore the Claims Tribunal. Non-ijoinder 
of Railway administration therefore will 
not render the claim petition invalid. H 
it is proved that the accident arose out 
of any negligence or rashness in the use 
of the motor vehicle, the petition 
succeed — Otherwise it will fail. 

(Para 12) 
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(B) Motor Vehicles Act (1939), Sec- 
tion :110-B — Award of compensation — 
Rash and negligent driving — Duty of a 
motor driver before crossing an un- 
manned level crossing, — 


Where a leval crossing is unmanned 
the driver of the vehicle should stop the 
vehicle, look both wavs to see if a train 
igs approaching and thereafter only drive 
his vehicle after satisfyine himself that 
there is no danger in crossing the railway 
track. AIR 1972 SC 685. (Para 17) 

Taking the hazard of crossing the 
railway line in the face of the approach- 
ing train held was an act of rashness on 
the part of the driver. (Para 20) 

(C) Motor Vehicles Act (1939), Sec- 
tion 110-B — Rash and negligent driving 
—— Non-production of the driver by the 
: owner of the vehicle raises an adverse 
presumption against the owner. AIR 
‘1972 Ker 159, Relied on. (Para 19) 

(D) Motor Vehicles Act (1939), Sec- 
tion 110-B — Compensation payable to 
- dependants of deceased — Determination 
“a Principles. 

Despite self-contained code of pro- 
‘eedure of adjudication of claims be- 
ing provided, Sections 110 to 110-F do 
not deal with the substantive law regard- 


- ing determination of liability. For de- 


termination of liability one has still to 
look to the stbstantive law in the law’ 
of torts and the Fatal Accidents Act, 
1855. Procedure and principles of de- 
termination of compensation stated. 
(Paras 21, 22) 
(E) Motor Vehicles Act (1939), Sec- 
tion 110-B — Compensation — Ecuiva- 
lent in the form of a lump sum — Dis- 
count, 
The sum to be awarded js to be 
spread over a period of years and must 


be discounted so as to arrive at its equi-. 


valent in the form of a lump sum pav- 
able at the time of death as damages, 
Ordinarily one-sixth of the total amount 
is deducted for fixing the lump sum. 
1970 Ace CJ 84 (Puni and AIR 1973 
Orissa 33, Followed. (Para 26) 
- (E) Motor Vehicles Act (1939), Sec- 
tion 110-B — Compensation — Amount 
paid as solatium after death of the de- 
ceased by the employer has to be deduct- 
ed from the total amount of compensa- 
tion. AIR 1962 SC 1, Relied on. 
(Para 27) 
(G) Motor Vehicles Act (1939), Sec- 
‘ tion 110-CC — Interest on compensation 
—=« Retrospective operation. 


Interest at the rate of Gper cent. per 
annum on compensation allowed to the 
wife of the deceased, killed in motor ac- 
cident due to driver’s negligence, from 
the date of her application which was 
made prior to 2-3-1970 i e. coming into 
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force of Section 110-CC. AIR 1973 Orissa 
33, Relied on. (Para 28) 

(H) Motor Vehicles Act í 1939), Sec- 
tion 110-A — Claim against an Indian 
Insurance Company — Decree can be 
passed against the company ‘although it 


has been nationalised after institution of 
‘the claim. 


Sub-section (3) of Section 6 of the 
General Insurance Business (Nationalisa- 
tion) Act (1972) makes it clear that there 
is no bar for enforcing any decree aris- 
ing out of a claim case instituted prior 
to the Act against an Indian Insurance 
Company., (Para 31) 

(1) Motor Vehicles Aet (1939), Sec- 
tion 95 (2) — Death caused by driver’s 
negligence — Liability of insurer. 

Section 95 (2) (b) as it stood prior to 
the enactment of Act 56 of 1969 makes it 
clear that jf the vehicle was authorised 
to carry more than six passengers the 
liability of the Insurance Company for 
each person who died in the accident 
would be not more than Rs. 2,000/-. 

(Para 31) 

P. N, Goswami and A. S. Bhattachar- 
jee, for Petitioners-Appellants; K. C. 
Das and K. N. Choudhury. for Opposite 
Parties-Respondents. 

SARMA, J.:— By this judgment we 
propose to dispose of two appeals under 
Section 110-D œ the Motor Vehicles Act, 
1939 (hereinafter called ‘the Act’), name- 
ly Mise, Appeal (F) 37 and Misc. Appeal 
(F) 38 of 1968, arising gut of Motor Acci- 
dent Claims Cases Nos. 99 and 100, res- 
pectively, of 1966. which were disposed 


of by a common judgment dated’ 6-6-1968 


by the Member of the Motor Accident 
Claims Tribunal. Nowgong. 


2. The above two claims eases 
arose out of the same accident in which 
Six persons travelling in a bus bearings 
No. ASA 3482 belonging to M/s. National 
Transport (India) Pvt. Ltd. (respondent 
No. 1) were killed, the bus being knocked 
off by the engine of a running train 
while crossing the railway lines at Noon- 
mati Railway level crossing. The bus 
Was engaged at that time by the B. O. C. 
(Pipe Line) Ltd. for transporting some 
of its employees residing in Gauhati town 
to and from their residence during the 
lunch hour and all the six victims were 
such employees, 


3. Tt may -be mentioned here that 
the B. O. C. (Pipe Line) Ltd. had contra- 
cted with M/s. National Transport 
(India) Pvt. Ltd. that the latter’s Motor 
Bus No. ASA 3310 would regularly carry 
the former’s employees at the lunch time 
from the: Pine Line Office at Bamuni 
Maidan to Gauhati town and then carry 
them back after their lunch to the Pipa 
Line Office, On the date of accident: the 
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bus No. ASA 3310 having gone out of 
order M/s. National Transport arranged 
the bus No. ASA 3482 belonging to M/s. 
National Transport (India) Pvt, Ltd. for 
carrying the employees of the Pipe Line 
during lunch to and from their residence. 


4. Claim Case No. 99 of 1966 was 
filed by Srimati Swarnalata Dutta Barua 
on behalf of herself and her two minor 
sons claimine a sum of Rs. 75,000 as com- 
pensation for the death of her husband late 
Devendra Chandra Dutta Barua one 
of the victims of the aforesaid 
accident. He was aged 32 years and 
six months at the time of his death 
and he used to draw Rs. 405/- as 
his monthly salary. In Claim Case No. 
100 of 1966 the claimant is the widow of 
late Lakshi Nath Hazarika, another vic- 
tim of the accident. He was aged 63 
years at the time of his death and his 
monthly salary at that time was Rs. 310/-. 
The claimant Srimati Labonya Bala 
Hazarika in this case has claimed a sum 
of Rs. 20,000/- as compensation. In both 
the cases the owner of the ill-fated bus 
No. ASA 3482. namely M/s, National 
Transport (India) Pvt. Ltd. was arrayed 
as opposite party No. 1 and the insurer 
of the vehicle M/s. New India Assurance 
a a was arrayed as opposite party 

O, 4. 
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5. Both the opposite parties filed 
their written statements, separately, and 
contested the cases. There is no dispute 
about the death of those two persons in 
the accident as mentioned above. There 
is also no dispute that the bus No. ASA 
3482 was involved in the accident and 
that this bus belonged to oposite party 
No. 1 and stood insured with opposite party 
No. 2. The fact that late Devendra Chan- 
dra Dutta Barua and late Lakshi Nath 
Hazarika were employees of the B.0.C. 
(Pipe Line) Ltd. at the relevant time and 
that the former drew a monthly salary 
of Rs. 405/~ and the latter drew a month- 
ly salary of Rs. 310/- was also not denied. 
The opposite parties, however, denied 
their liability to pay any compensation 
to the claimants. According to opposite 
party No. I, the accident took place not 
due to any defect of the motor bus, nor 
due to any negligence or misconduct on 
the part of its driver, but due to the 
negligence of the Railway authority in 
leaving the gate at the level crossing 
unmanned. The claims were also resist- 
ed on the ground of limitation, non-join- 
der and mis-joinder of parties. The op- 
posite party No. 2 pleaded that the vehi- 
cle in question (ASA 3482) was used at 
the relevant time in violation of the 
terms and conditions of the policy under 
which it stood insured in that the bus 
which was insured as stage carriage was 


used as a contract carriage and it plied 
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on a route whicH was beyond the limits 
of the area prescribed in the permit 
granted by the authority, namely, the 
Regiona] Transport Authority. It was 
also alleged that each of the claimants 
was paid Rs. 4,000/- as compensation by 
the B., O. C. (Pipe Line) Ltd. and that 
they were, therefore. not entitled to any 
further compensation from the opposite 
parties. At any rate their claims were 
said to be highly inflated. 

6. Upon the pleadings the follow- 
ing issues were tried ;— 

(1) Whether the application is main- 
tainable in its present form and in law? 

(2).Whether the application is bad 
and fatal for non-joinder of necessary 
parties as required by Section 110 (b) (c) 
of M. V. Act? 

(3) Whether the vehicle in auestion 
was plied at the time of the accident ac- 
cording to the terms and conditions of 
the Insurance Policy ? 

(4) Whether the vehicle in question 
was plied according to the Road Permit 
and permit conditions ? 

(5) Whether the driver had valid- 
licence to drive the vehicle in question 
at the time of the accident? 

(6) Whether M/s. B. O. C. paid any 
compensation to the claimants? If so. 
are the claimants entitled to any further 
compensation as claimed and against 
whom ? 

(7) Whether the accident was the re- 
sult of rash and negligent driving of the 
bus No. ASA 3482? 

(8) To what relief are the parties en- 
titled ? g 

7. As most of the material wit- 
nesses were common in both the cases, 
these were disposed of, along with an- 
other similar case, by a common judgs- 
ment by the learned Member of the 
Claims Tribunal. On a consideration of 
the evidenee adduced by the parties the 
Tribunal answered all the issues, except 
the issue No. 7 mentioned above. in fav- 
our of the claimants. As a result of its 
finding on the last issue, which was an- 
swered in the negative, the Tribunal has 
dismissed the claims of both the peti- 
tloners. They have accordingly come up 
with the present appeals. 

8. Mr. P. N. Goswami, the learned 
counsel for the appellants, submitted be- 
fore us that the finding of the learned 
Member of the Tribunal that there was 
no negligence on the part of the driver 
of the vehicle is against the weight of 
evidence. According to him upon the 
evidence on record the learned Member 
of the Tribunal should have held that 
the accident took place as a result of 
gross negligence of the driver and he 
should have granted compensation, as 
prayed for, to both the appellants. 
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_ 9. The learned counsel appearing 
for M/s. National Transport (India) Pvt. 
Ltd. (respondent No. 1), cn the other 
hand, submitted that the above finding of 
the learned Member of the Tribunal is 
quite justified and calls for no inter- 
ference in appeal. It was also contended 
by him that the accident took place due 
to the negligence of the Railwav autho- 
rity and as such the claims are liable to 
is dismissed for non-ioinder of the Rail- 
way administration as a party. The 
claims were also resisted cn the ground 
that these are highly inflated. The first 
contention of the learned counsel for the 
respondent No. 2 (M/s. New India Assur- 
ance Co. Ltd.) was that the company 
having been nationalised in the meantime, 
the Corporation of General Insurance 
should have been substituted as respon- 
dent in place of the present respondent 
No. 2 and that no decree can be passed 
against this company. It. was also con~ 
tended by him that at anv rate the liabi- 
lity of the company for each person who 
died in the accident is limited to Rupees 
2,000/- only under the provisions of Sec- 
tion 95 (2) of the Act, as it stood at the 
relevant time. The findings of the Tri- 
bunal, however, on the other issues were 
not challenged before us on behalf of 
the respondents. 


10. The points which require de- 
termination in this appeal, therefore, 
are— (1) Whether the claim petitions are 
bad for non-joinder of the Railway ad- 
ministration?’ (2) Whether the accident 
took place as a result of rash or negligent 
driving of the bus No. ASA 3482? (3) To 
what amounts, if any, the appellants are 
entitled as compensation and (4) Whe- 
ther the respondent No. 2 is liable to pay 
any compensation and if so, to what eg- 
tent? - 

1i. Sections 110 to 110-F of the 
Motor Vehicles Act were introduced by 
Act 100 of 1956. Prior to this. compen- 
sation could be claimed by institution of 
suits for damages only through the me- 
dium of the Civil Court on payment of 
ad valorem Court-fee. This group of 
sections furnish a self contained code that 
the claims can be lodged cn the basis of 
an application without ad valorem court- 
fee. The object of this group of sections 
is to supply a cheap and expeditious 
mode of enforcing liability arising out of 
claims for compensation in respect of ac- 
cidents involving the death of, or bodily 
injury to persons arising out of the use 
of motor vehicles or damages to any pro- 
perty of a third party so arising. Claims 
tribunals have been constituted under the 
provisions of Section 110 [1) of the Act, 
which is in the following terms :— 


. “110. Claims Tribunals—- (a) A State 
_ Government may. by notification in the 


' tion 110-B. 


A.LR. 


Official Gazette, constitute one or more 
Motor Accidents Claims Tribunals (here~ 
inafter, referred to as Claims Tribunals) 
for such area aS may be specified in the 
notification for the purpose of adjudicat- 
Ing upen claims for ‘compensation in res- 
pect of accidents involving the death of, 


‘or bodily injury to, persons arising out 


of the use of motor vehicles, or damages 
to any property of a third party so aris- 
ing or both. ` 
% x tee 
Section 110-B speaks of the award of 
the Claims Tribunal. It runs as fol'ows:— 
*110-B. Award of the claims Tribu- 
nal-—- On receipt of an application for 
compensation made under Section 110-A, 
the Cleims Tribunal shall. after giving 
the parties an opportunity of being heard. 
hold an enquiry into the claim and may 
make an award determining the amount 
of compensation which appears to it to 
be just and specifying the person or per- 
sons to whom compensation shall be 
paid: and in making the award the 
Claims Tribunal shall specify the amount 
which shall be paid by the insurer of 
owner or driver of the vehicle involved 
in the accident or bv all or anv of them, 
as the case may be.” 


Section 110-F bars the jurisdiction of the 
Civil Court. It runs thus: 


“110-F. Bar of jurisdiction of Civil 
Courts... Where any Claims Tribunal 
has been constituted for anv area, no 


Civil Court shall have jurisdiction to 
entertain anv question. relating to any 


‘claim for compensation which may be 


adjudicated upon by the Claims Tribunal 
for that area, and no-iniunction in res- 
pect of any ‘action taken or to be taken 
by or before the Claims Tribunal in res- 
pect of the claim for compensation shall 
be granted by the Civil Court.” 


12. From the scheme of this group 
of sections it will be clear that the claims 
tribunals have been constituted to deal 
with the claims for compensation Ae 
death o injury to persons arising ou 
of anh cf motor vehicles. The Tribunal has 
got no jurisdiction to enforce any such claim 
against any other person or authority except” 
the owner, the driver and the insurer of the 
motor vehicle involved in the accident, as 
will be evident from the provisions of Sec- 
That being the legal position, 
there was no scope for the petitioners to im- 
plead the Railway Administration in these 
proceedings before the Claims Tribunal. If 
they have been able to prove that the acci- 
dent arcse out of any negligence or rashness 
in the' use of the motor vehicle, they will 
succeed — otherwise they will fail. In this 
view of the case I hold that the claim peti- 
tions are not bad for non-joinder of the 
Railway Administration, 
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13. Let me ` now come to the next 
and the most important point for determina- 
tion, viz., whether or not the accident tock 
place due to any rashness or negligence on 
the part of the driver. The initial burdez 
to prove such negligence or rashness is un- 
doubtedly on the claimants. In the imstant 
cases the appellants examined 3 witnesses, 
namely Sri Bogiram Sarma, Sri Bongshidhar 
Sarmah and Sri Sanat Kumar Sarkar, who 
were inside the vehicle at the time of the 
accident and received injuries. Sri Bogiram 
Sarma and Sri Sanat Kumar Sarkar were 
examined twice — once in Claim Case No. 


99/66 and again in Claim Case No. 100/66.: 


Ail of them stated in their evidence, and it 
is not denied, that the bus was knocked off 
by a running Railway engine on the line 
when it was going to cross the Railway line 
at the level crossing at Noonmati, where there 
is no gate. In Claim Case No. 99/60 P. W. 
Bogiram Sarma said that when the bus was 
on the Railway line at the level crossing, 
they saw’ a train coming from Narangi side 
towards Gauhati. According to him the train 
was at a distance of about 20 yards from 
the bus at that time. When the train ap- 
proached very near, he said, the driver jump- 
ed out and ran away leaving the bus on the 
line and meanwhile the train dashed against 
the bus. While giving evidence in Claims 
Case No. 100/66 this witness said:— “When 
we reached the level crossing near India Car- 
bon Co., Ltd., I saw a train coming from 
Narangi side. We the occupants then shout- 
ed that a train was coming. In spite of that 
the bus forwarded towards the Railway lines. 
When the bus was on the Railway lines the 
train knocked at the bus, with the fesult 
many persons of the bus were injured and 
two died.” In cross-examination he further 
stated:— “We shouted when the bus reached 
the entrance of the level crossing which will 
be about 10/12 yds. from the Railway lines.” 
Bongshidhar Sarmah stated in his evidence 
that when he first saw the train, it was at a 
distance of about 100 yards from the bus. 
P. W. Sanat Kumar Sarkar stated in his evi- 
dence in both the cases that before the bus 
came on the Railway line, the driver of the 
bus was asked by some people sitting on the 
vehicle standing on the other side of the 
Railway lines not to cross the level crossing 
by raising hands signalling thereby to stop. 
But in spite of this the bus was taken on the 
ey line when it was knocked by the 
ain. 


14. The learned Member of the Tri- 
‘bunal was unable to hold, upon the evidence 
of these witnesses, that the driver was negli- 
gent. He has observed in his judgment — 
“From the evidence of these witnesses, name- 
ly Bogiram Sarma, Bongshidhar: Sarma and 
Sanat Kumar Sarkar it is evident that they 


saw the coming train only when the danger - 


was quite at hand and not at any earlier 
stage. This would also suggest that the driver 
of the ill-fated bus also did not himself see 
the coming train well in time when he could 
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avoid the accident.” As regards the evidence 
of Sanat Kumar Sarkar regarding the signal 
given by some persons from the opposite 
side of the railway line, the learned Member 
of the Tribunal bas observed — “I am far 
from impressed with this part of the evi- 
dence of this witress. If such a signalling 
was at all given by some persons (none of 
such persons is before us) from the other 
side of the Railway lines, it did not very 
likely attract the notice or attention oZ the 
driver of ithe ill-fated bus (A. S. A. No. 
3482) or else the driver would.not, as one 
ordinarily would not, come to embrace his 
death or take the risk of kis life at all.” 


15. L am unable tc agree with the 
above view of the: learnei Member of the 
Tribunal. In my opinion the question as to 
how long before the accident and at what 
distance the above witnesses saw the running 
train is not very relevant for the purpose of 
determining the negligence of the driver. 
There was no obligation on these witnesses, 
as passengers, to keep a look out for -other 
traffic. Moreover, their seeing or not seeing 
the train depended on various factors, -such 
as the position of their seats in the bus, 
whether they were attentive to the outside 
or engrossed in conversation with other co- 
passengers etc. Byt that could not be so 
with the driver. His view could not be 
obstructed by anybody and it was his duty. 
to look out for other: traffic which was or 
might be expected on the road, whether in 
front of him, behind him or along side of 
him, specially at cross roads, junctions and 
bends. It is the duty of the driver to take 
reasonable care that the passengers travell- 
ing in the bus do not receive any injury 
during the journey. Te achieve this object 
it is necessary for him to be on the look 
out for any possible obstruction on the road 
and to take necessary steps to avoid any such 
obstruction without causing any injury to 
the passengers. ý 


16. It was contended by the. learned 
counsel for the respondent No. 1 that there 
is an obligation on the part of the Railway 
administration to ensure that’ whenever the 
train passes over a thoroughfare, adequate 
warning should be given to the public of the 
passing of the train at the time so that any | 
such accident may be avoided and that 
failure to do this amounts to a negligence on 
the part of the Railway administration and 
in such circumstances, if any accident, with 
a motor vehicle takes place, the driver can- 
not be held responsible. In support of this 
contention reliance was placed on the case 
of Swarnalata Barua v. Union of India AIR 
1963: Assam 117. In my opinion this case 
has got no bearing on the present case. In 
that case it was found that the Railway 
line crossed a busy thoroughfare at such a 
place that the coming train could not be 
seen due to a house, trees and shrubs near 
the road and the line and it was only when 
the members of the public using the road 
came on to the Railway line that they could 
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be in a position to know that a train was 
approaching. In such circumstances it was 
held by the High Court in the above case 
that the motor driver was not liable. In 
the present case there is no evidence at all 
that there was any obstruction between the 
road and the Railway line to the east of the 
level crossing from which direction both the 
bus and the train were proceeding. On the 
other hand the sketch map of the place of 
accident Ext. F, which was prepared and 
proved by Sri 5. C. Frank, Claims Inspec- 
tor of the respondent No. 2 Company, 
shows that there was no such obstruction. 
As can be judged from this map the Rail- 
way line is running almost parallel to the 
road by which the bus was proceeding for 
some distance except for a curve at the level 
crossing which is also not very sharp. The 
distance between the Railway line and the 
road is also not much. The witness S. C. 
Frank, who prepared the map, took care to 
show the houses and other structures to the 
west and north of the place of accident. 
There is nothing to indicate that there was 
any such structure or obstruction on the 
other side, that is, from the side from which 
the train as well as the bus was coming. 
Nothing was elicited from the witnesses exa- 
mined in the case on behalf of the respon- 
dents about the existence of any house, trees 
or other things obstructing the view of the 
Railway line from the road near the level 
crossing in question. 


17. In the instance case the level 
crossing was admittedly unmanned and there 
was no gate. With regard to the duty of 
a driver of a ‘motor vehicle before crossing 
such an unmanned level crossing the Sup- 
reme Court in S. N. Hussain v. The State of 
Andhra Pradesh, 1972 Acc CJ 140 = (AIR 
1972 -SC 685) observed:— 


“Where a level crossing is unmanned, it 
may be right to insist that the driver of the 
vehicle should stop the vehicle, look both 
ways to see if a train is approaching and 
thereafter only drive his- vehicle after satis- 


. fying himself that there was no danger in 


crossing the railway track.” 


18. Had the driver of the ill-fated 
bus taken such precautions before crossing 
the level crossing, I am sure the accident 
could not take place: In the instant case we 
find from the evidence of P. W. Sanat Kumar 
Sarkar, who is a disinterested witness, that 
some people gave signal to the driver from 
the other side of the Railway line to stop 
the vehicle, but he paid no heed. The driver 
cannot be exonerated by saying, as the Tribu- 
nal did, that such signal might not have at- 
tracted the notice or attention of the driver. 
As I have already pointed out, it is the duty 
of the driver especially at cross roads, junc- 
tion and bends to look out for other traffic 
which is or may be expected on the road. 


19. In such a case the driver is the 
best person to say as to how the accident 
took place. It is an admitted fact that the 
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driver of the ill-fated bus ASA 3482 . escap- 
ed death by jumping out of the vehicle be- 
fore it was knocked down by tke train. He 
was admittedly an employee of the respon- 
dent No. 1. There is no evidence on record 
to show that the respondent No. 1 made any 
attempt to produce him in court for his evi- 
dence. Nor there is any evidence to the 
effect that he has since left his job under 
respondent No. 1 and his whereabout is not 
known. Evidently he was withheld from the 
Witness box by the respondent No. 1. In 
such circumstances it will not be unreason- 
able to draw an adverse presumption against 
the owner of the vehicle for withholding the 
driver, from the witness-box, without any ex- 
planation. In George Tharakan v. Kochappi 
Narayanan, 1972 Acc CY 79 = (AIR 1972 
Ker 159) it was held that non-production of 
the driver by the owner of the vehicle raises 
an adverse presumption against the owner. 


20. From the facts and circumstan- 
ces emerging from the evidence of the 3 
P. Ws. mentioned above, particularly from 
the evidence of Sanat Kumar Sarkar and also 
from the map Ext. F, which was exhibited by 
the respdt. No. 2, it is abundantly clear that 
the accident took place as a result of gross 
negligence and rashness on the -part of the 
driver of the vehicle. It is quite clear from 
the circumstances of the case that the driver, 
even on the face of the approaching train, 
took the hazard of crossing the Railway line 
with the hope and belief that he would be 
able. to cross it in time. This was evidently 


~and undoubtedly an act of rashness on his 


part. In this view of the case, I feel con- 
Strained to hold that the unfortunate acei- 
dent was the result of rash and negligent 
driving of the motor bus and so the appel- 
lants are entitled to get compensation. 


21. The next question that falls for 
determination is the quantum of compensa- 
tion to which the appellants are entitled. As 
observed by G. K. Misra, C. J., in 
Oriental Fire and General Insurance Co. Ltd. 
v. Kamal Kamini Das, 1972 Acc CJ 92 = 
(AIR 1973 Orissa 33):— 


“Despite a self-contained code of pro- 
cedure of adjudication of claims being vro- 
vided, the (Sections 110 to 110-F) do not 
deal with the substantive law regarding deter- 
mination of liability. For determination of 
liability one has still to look to the substan- 
tive law in the law of torts and the Fatal 
Accidents Act, 1855 (hereinafter to be refer- 
red to as the- 1855 Act) or at any rate to the 
principles thereof.” 

22. Relying on the principles contain- 
ed in such laws the Supreme Court has laid 
down the procedure for determination of the 
quantum of compensation payable to the de- 
pendants of the deceased in several cases, of 
which reference may be made to Gobald 
Motor Service v. Veluswami, AIR 1962 SC 
1 and Municipal Corporation of Delhi v. 
Subhagwenti, AIR 1966 SC 1750. In AIR 
1962 SC 1 their Lordships of the Supreme 
Court with approval quoted the principle laid 
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down by Viscount Simon in Nance v. British 
Columbia Electric Railway Co., Ltd., 1951 
AC 601 as follows :— 


“Viscount Simon then proceeded to lay 
down the mode of estimating the damages 
under the first head. According to him, at 
first the deceased man’s expectation of life 
has to be estimated having regard to his age, 
bodily health and the possibility of premature 
determination of his life by later accidents, 
secondly, the amount required for the future 
provision of his wife shall be estimated hav- 
ing regard to the amounts he used to spend 
‘on her during his lifetime, and other circum- 
stances; thirdly, the estimated annual sum is 
multiplied by the number of years of the 
man’s estimated span of life, and the said 
amount must be discounted so as to arrive at 
the equivalent in the form of a lump sum 
payable on his death; fourthly, further de- 
ductions must be made for the benefit ac- 
cruing to the widow from the acceleration 
of her interest in his estate; and, fifthly, fur- 
ther ‘amounts have to be deducted for the 
possibility of the wife dying earlier if the 
husband had lived the full span of life; and 
it should also be taken into account that 
there is the possibility of the widow re- 
marrying much to the improvement of her 
financial position. It would be seen from the 
said mode of estimation {hat many impon- 
derables enter into the calculation. There- 
fore,- the actual extent of the pecuniary loss 
to the respondents may depend upon data 
which cannot be ascertained accurately, but 
must necessarily be an estimate, or even 
partly a conjecture. Shortly stated, the gene- 
ral principle is that the pecuniary loss can 
be ascertained only by balancing on the one 
„hand the loss to the claimants of the future 
pecuniary benefit and on the other any pecu- 
niary advantage which from whatever source 
comes to them by reason of the death, that is, 
the balance of loss and gain to a dependant 
by the death must be ascertained.” 


In AIR 1966 SC 1750 the question as to what 
is the principle of determination of the quan- 
tum of damages was examined in relaticn to 
Fatal Accidents Act, 1855. Their Lordships 
accepted the legal position formulated by 
Lord Wright in Davies v. Powell Duffryn 
Associated Collieries Ltd., 1942 AC 601 and 
it was laid down that the following factors 
are to be taken into consideration in deter- 
mining the quantum of damages:— (1) the 
amount of wages which the deceased was 
earning, the ascertainment of which to some 
extent may depend upon the regularity of 
his employment, (2) an estimate of how 
much was required or expended for his own 
personal and living expenses, (3) the balance 
will, form the basis which will be turned into 
a lump sum by capitalising and (4) this capi- 
talised sum will be taxed down having due 
regard to uncertainties. For instance, the 
widow might get remarried or might die and 
thus cease to become a dependant. 

23. Keeping in view the principle laid 
down in the above cases let me now examine 
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if the appellants in the present two avveals 
are entitled to any compensation and, if so, 
to what extent. 

24. In M. A. (F) 37 of 1968 the ap- 
pellant Shrimati Swarnalata Dutta Barua, the 
widow of deceased Devendra Chandra Dutta 
Barua has claimed Rs. 75,000/- as compensa- 
tion on behalf of herself and her two minor 
sons, who were aged about 4 years and 2 
years respectively at the time she came to 
give evidence in court, that is, on 1-2-65. She 
gave her own age as 26 years at the time of 
her deposition. The deceased was 32 years 6 
months at the time of his death and he used 
to draw Rs. 405/- as his monthly salary 
from the B.O.C. (Pipe Line) Ltd., out of 
which he used to pay Rs. 4/- as income tax. 
The deceased left no property except some 
paddy land jointly owned with his brother 
as stated by Shrimati Swarnalata Dutta 
Barua in her’ evidence. It was, however, 
stated by her that her husband never got 
any paddy from such land. Jt further, tzan- 
spires from the evidence of the appellant 
that the deceased has left his old mother as 
well and that he used to maintain her. 


25. Out of the salary of Rs. 405/-, 
the deceased could not have spent on bim- 
self more than Rs. 150/- per month. He 
used to pay Rs. 4/- as income-tax per - 
month. Out of the balance it is quite natu- 
ral that he would try to save some thing 
for future provision. Under the present cir- 
cumstances it cannot be expected that he 
would be able to save more than Rs. 50/- 
per month out of his meagre salary. If that 
be so, the balance of Rs. 200/- provide the 
basis for determining the compensation. The 
expenditure incurred by him in maintaining 
his mother may be estimated at Rs. 50/-. It 
will not be an extravagant estimate to hold 
that he used to spend about Rs. 150/- per 
month for his wife and two sons on hehalf 
of whom compensation has now been claim- 
ed. The expectancy of life of the deceased, 
if it was not cut short by the accident, may 
be reasonably estimated at sixty years. It 
can also be reasonably ‘expected that the 
deceased would continue to earn up to this 
age. If that be so, the appellant Swarnalata 
would have continued to get benefit of 
Rs. 50/- per month at least for another 27 
years and 6 months, i.e., till her husband at- . 
tained the age of 60 years. Though there is 
no bar for a widow’s remarriage amongst the 
Hindus now, the. possibility of such marriage 
for a woman having two children is very re- 
mote. The total amount that her husband 
would have spent on her during these 27 
years 6 months at the rate of Rs. 50/- per 
month comes to Rs. 17,100/-. The two sons 
would have been entitled to get maintenance 
and education till they attained their majo- 
rity. The elder one was aged about 3 years 
and the younger one was aged about one 
year at the time of their father’s death. The 
former would have continued to get benefit 
of at least Rs.. 50/- per month from his 
father for about 18 years more and the latter 
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for about 20 years more, that is, till tbey at- 
tained their majority. The- value of the total 
benefit, which the appellant Swarnalata and 
her two sons would have received from the 
deceased, had he been alive, may thus be 
roughly estimated at Rs. 39,900/-. 


26. - The appellant could not have 
been entitled to this lump sum of Rupees 
39,900/- if the deceased had been alive. The 
sum to be awarded is to be spread over 2 
period of years and must be discounted so 
as to arrive: at its equivalent in the form of 
a lump sum pdyable at the time of death as 
damages. Ordinarily one-sixth of the total 
amount is deducted for fixing the lump sum. 
In this connection reference may be made 
to the case of Rajinder S$. Kaur v. Union 
of India, 1970 Acc CJ 84 (Punj) and the 
case of Oriental Fire and General Insurance 


Co. Ltd. v. Kamal Kamini Das, 1972 Acc CJ, 


92 = (AIR 1973 Orissa 33). If one-sixth is 
deducted, Rs. 39,900/- comes to Rs. 33,250/-. 


27. It is not denied that the -B. O.C. 
(Pipe Line) Ltd. has paid Rs. 4,000/- to the 
appellant as solatium after the death of her 
husband. In view of the Supreme Court 
decision in AIR 1962 SC 1, this sum is to 
be deducted from the above amount. If this 
sum is deducted, the appellant is entitled to 
get a sum of Rs. 29,250/- as compensation. 
The determination of the question of cori- 
pensation, as observed by the Supreme Court, 
depends upon several imponderables. In mak- 
ing such assessment theré is likely to be 
a margin of error. Taking this margin of 
error into consideration it would be just if 
the claimant is awarded'a round sum of 
Rs. 30,000/-. i 


28. The learned counsel for the ap- 
pellant: has submitted that the appellant is 
entitled to get interest over the amount of 
compensation found payable to her with ef- 
fect from the date on which she submitted 
her application. Section 110-CC providing 
for awarding of interest where any claim is 
allowed, was incorporated in the. statute by 
Act 56 of 1969 which was to be effective 
from 2-3-1970. Prior to that there was no 
statutory provision for awarding interest. 
The present case was instituted prior to the 
said Act. The question for consideration, 
therefore, is whether in the absence of posi- 
tive statutory provision, interest can be 
awarded. Applying the principles of natural 
justice, interest was awarded in the case re- 
ported in 1972 A.C. J. 92 (supra) at the 
rate of 6 per cent. In doing so, the learned 
Judge relied on some: decisions under other 
Statutes where interest was granted on com- 
„pensation awarded in the absence of statu- 
tory provision. The cases relied on in that 
case are — The. National Insurance Co. Ltd., 
Calcutta v. Life Insurance Corpn. of India 
AIR 1963 SC 1171, which dealt with a case 
of grant of compensation under the Life 
Insurance Corporation Act, 1956 and also on 
the case of Firm “Madanlal Roshanlal Maha- 
jan v. Hukumchand Mills Ltd., Indore, and 
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Union of India v. Bungo Steel Furniture 
Private Ltd., AIR 1967 SC 1030, and AIR 


‘ 1967 SC 1032, where interést was awarded 


under the Arbitration Act even in the absence 
of any specific provision. Relying on the 
above decisions we allow simple interest at 
6 per cent. per annum to the appellant from 
the date of her application claiming compen- 
Sation. 


29. It was submitted by the learned 
Counsel for the respondent No. 1, though 
very feebly, that in the instant case there is 
no evidence from the side of the claimant 
that her husband held any permanent post 
under the B. O. C. (Pipe Line) to hold that 
he would have continued in the said post till 
the usual age of superannuation. This con- 
tention has got no force. None of the op- 
posite parties alleged in its written statement 
that the deceased was holding a temporary 
post. in the cross-examination of the claim- 
ant also not a single question was put to her 
in this regard. In the absence of any such 
suggestion or evidence from the side of the 
responcent No. 1, it may safely be presumed 
that the deceased would have continued in 
his job, as usual, till his time for super- 
annuation came in the usual course. Be 
that as it may, to grant compensation in such 
a case, it is not necessary that the deceased 
Should have been actually earning wages at 
the time of his death. A reasonable expec- 
tation of income is enough for the purpose 
of granting compensation. Charleswort in 
his well-known book on ‘Negligence’ third 
edition at page 559 states: “It is not neces- 
sary that the deceased should have been ac- 
tually earning wages at the death, if there is 
a reasonable expectation that wages will he 
earned in the future, with the result that 
financial benefit will accrue to the depen- 
dants. The fact of past contribution may 
be important in strengthening the probability 
of future pecuniary advantage, but it cannot 
be a condition precedent to the existence of. 
such a probability.” I have already pointed 
out that in determining the compensation 
payable under the provisions of the Motor 
Vehicles Act, we have got to look to the 
principle for determining such compensation 
under the Fatal Accidents Act. The provi- 
sions of the Indian Fatal Accidents Act are 
similar to those of the Fatal Accidents Act 
1846 of England, popularly known as Lord 
Campbell’s Act. In the case of Taff Vale 
Rail Company v. Jenkins, 1913 AC 1 it 
was observed: It is not a condition prece- 
dent to. the maintenance of an action under 
the Fatal Accidents Act, 1846, that the de- 
ceased should have been actually earning 
money’s worth or contributing to the support 
of the plaintiff at or before the date of the 
death, provided that the plaintiff had a rea- 
sonable expectation of pecuniary benefit from 
the continuance of the life.” In the case of 
Hiralal v. State of Punjab, AIR 1961 Punj 
236 a similar view was taken. 


3¢. Let me now come to the case of 
the appellant in M. A. (F) 38 of 1968. In 
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this case the ‘appellant Labonya Bala Haza- 
rika has claimed a compensation of Rupees 
20,000/-, on account of the death of her hus- 
band late Lakshi Nath Hazarika. It is an 
admitted fact Lakshi Nath Hazarika died at 
the age of 63 years and he used to draw a 
salary of Rs. 310/- per month at the time 
of his death. He has left behind his widow, 
one son and a daughter. It is seen from the 
evidence of Sri D. N. Hazarika, who was 
examined as a witness by the appellant that 
her son is now aged more than 32 years and 
the daughter has already been married away. 
The son and the daughter of the deceased 
are, therefore, not entitled to claim any com- 
pensation. Out of the salary of Rs. 310/- 
the personal expenditures of the deceased 
may be reasonably estimated at Rs. 200/- per 
month. Even if the entire balance of Rupees 
110/- is supposed to have been spent by 
the deceased on his wife, the appellant would 
have derived a benefit of about Rs. 3,900/- 
during the next three years. It cannot nor- 
mally be expected that the deceased would 
have been able to earn for more than an- 
other 3 years even if he was alive, as he was 
already 63 years at the time of his death. As 
the appellant has already got Rs. 4,000/- 
from the B. O. C. (Pipe Line) Ltd., which 
sum is to be taken into account in awarding 
such compensation, as held by the Supreme 
Court in AIR 1962 SC 1, the appellant Sri- 
mati Hazarika, in my opinion, is not entitled 
to get any further compensation. 


31. We are now left with the last 
point for determination, namely, whether res- 
pondent No. 2 is liable to pay any compen- 
sation to the appellant Swarnalata Dutta 
Barua and, if so, to what extent. As I have 
already pointed out, the lcarned Counsel for 
the respondent No. 2 took a legal objection 
that after the passing of the General Insu- 
rance Business (Nationalisatlon) Act 1972, the 
respondent No. 2 should have been substi- 
tuted by the General Insurance Corporation 
of India. There is no force in this conten- 
tion. Indian Insurance Companies were. not 
wiped out by the above Act and at any 
rate their undertakings were not acquired. 
Only the shares in the capital of every Indian 
Insurance Company stood transferred to and 
vested in the Central Government under the 
provisions of Section 4 of the said Act. Only 
in the case of foreign insurance companies 
the undertakings were taken over by the Cen- 
tral Government. Even in the case of such 
foreign insurance companies whose undertak- 
ings stood transferred and vested in the Cen- 
tral Government under Section 5 of the said 
Act, it has been provided in sub-section (3) 
of Section 6 of the said Act that— 

“If, on the appointed day, any suit, ap- 
peal or other proceeding of whatever nature 
in relation to any business of the undertak- 
ing which has _been transferred under Sec- 
tion 5 is pending by or against any such 
existing insurer as is referred to in that sec- 
tion, the same shall not abate, be disconti- 
nued or be in any way prejudicially affected 
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by reason of the transfer of the undertaking 
or of anything contained in this Act, but the 
suit, appeal or other proceeding may be con- 
tinued, prosecuted and enforced by or against 
the Indian Insurance Company in which the 
undertaking or the part to which the pro- 
ceeding relates has vested.” 

It is, therefore, quite evident that under this 
Act there is no bar for enforcing any decree} 
arising out of a claim case instituted prior 
to the Act against an Indian Insurance Com- 
pany. It is an admitted fact that the res- 
pondent No. 2 is an Indian Insurance Com- 
pany. There is, however, sufficient force in 
the contention of the learned Counsel for 
the respondent No. 2 that the respondent 
No. 2 is not liable to pay more than Rupees 
2,000/- per individual, who died in the -ac- 
cident, in view of the provisions of Sec- 
tion 95 of the Motor Vehicles ‘Act, as it stood 
at the relevant time. Section 95 (2) (5) of 
the Act as it stood prior to the enactment 
of Act 56 of 1969 is as follows:— 


“95. (2) Subject. to the proviso to sub- . 
section (1) a policy of insurance shall cover 
any liability incurred in respect of any one 
accident upto the following limits, namely: 

(b) where the vehicle is a vehicle in 
which passengers are carried for hire or re- 
ward or by reason of or in pursuarice of a 
contract of employment, in respect of per- 
sons other than passengers carried for hire 
or reward, a limit of twenty thousand rupees, 
and in respect of passengers a limit of twenty 
thousand rupees in all, and four thousand 
rupees in respect of an individual passenger, 
if the ‘vehicle is registered to carry not more 
than six passengers excluding the driver or 
two thousand rupees in respect of an indivi- 
dual passenger, if the vehicle is registered to 
ee more than six passengers excludinz the 

ver.” 


In the instant case it is an admitted fact 
that the vehicle- in question was authorised to 
carry more than six passengers. That being 
the position, the respondent No. 2 is not 
liable to pay more than Rs. 2,000/- in res- 
pect of each individual passenger. 


32. In the result the order of the 
learned Member of the Claims Tribunal dis- 
missing the Claim Case No. 99 of 1966 filed 
by Srimati Swarnalata Dutta Barua is set 
aside. Her claim case is partly allowed, that 
is, to the extent of Rs. 30,000/- with propor- 
tionate costs which will bear interest @ 6 per 
cent per annum from the date of the appli- 
cation. Out of this amount the respondent 
No. 1 will pay Rs. 28,000/- with pro- 
portionate costs and the respondent 
No. 2 will pay the balance of Rs. 2,000/- 
with proportionate costs. The order of dis- 
missal of the Claim Case No. 100 of 1966 
filed by Stimati Labonya Bala Hazarika is 
affirmed. Misc. Appeal (F) 37 of 1968 jis 
partly allowed- with proportionate costs and 
Misc. Appeal (F) 38 of 1968 stands dismiss- 
ed without any order as to costs. 


» 
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BAHARUL ISLAM, J:— 33. The 
literal meaning of the term ‘negligence’ is lack 
of care, an act of carelessness, or omission of 
duty. It is a negative term. When there is 
a duty to take care, the degree of care re- 
quired of a person in the particular case 
depends on the accompanying circumstances 
and varies according to the amount of risk 
to be encountered and to the magnitude of 


' the prospective injury. Negligence is infer- 


red from the failure to use necessary precau- 
tions, which skill, foresight, and experience 
suggest as being necessary in the circum- 


‘stances. The duty of a carrier of passengers 


for hire is to use all the best precautions, 
which are practicable, for securing safety. 


34, The burden of proof in an action 
for damages for negligence rests primarily 
upon the plaintiff. In crder to succeed he 
is to prove that he was injured by the act 
or omission for which the defendant is, in 
law. responsible. When the plaintiff has es- 
tablished that an accident has taken place 
resulting in death of or injury to, a person, 
negligence on the part of the defendant shall 


_ be presumed (See Halsbury’s Laws of Eng- 


land). In the instant case, therefore, when 
the claimant has proved that the accident 
took place, several persons including her 
husband were killed or injured, it shall be 
presumed that there was negligence on the 
part of the driver driving the vehicle in 
question and it will be the burden of the 
defendant to prove that the driver took all 
necessary precautions to avoid the- accident. 
In the instant case the most important wit- 
ness was the driver, who was the only per- 
son who could have shown what amount of 
care, if any,. was taken in driving the vehicle, 


but he was not examined, for some reason 


or other. So the defendant has failed to 
discharge his burden. 


35. - That apart, the evidence on re- 
cord and the circumstances proved show 
that the driver was negligent. The map 
(Ext. F) shows that there was a sharp 
bend ahead where the road crossed the rail- 
way line. While the bus was coming to- 
wards west, the level crossing cannot be seen, 
until the vehicle takes a turn towards right 
before getting on the level crossing. It was 
the duty of the driver, therefore, to slow 
down his vehicle in order to make sure that 
no train or railway engine was about to pass 
along the railway line. Had he driven very 
slow when he took the turn towards right, he 
would have seen that a number of vehicles 
coming from the opposite direction had al- 
ready stopped across the level crossing on 
opposite side of the railway line. The very 
fact that the drivers of those vehicles had 
stopped their vehicles, shows that some train 
‘or a railway engine was about to_ pass. 
the driver thought that he would be able to 
clear out before the train or engine comes, 
or if he came with great speed and was un- 
able to stop the bus before it entered the 
level crossing, or he did not notice the sta- 
tionary vehicles on the northern side of the 
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level crossing, the only inference is he was 
negligent. i 

36. With these observations, I agree 


we the order proposed by my learned bro- 
er. 
Order accordingly. 
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Omprakash Agarwalla,  Plaintiff-Appel- 
lant v. The Life Insurance Corporation of 
India and others, Defendants-Respondents. 


Second Appeal No. 159 of 1971, DJ- 
7-1-1974, from Judgment and decree of B. 
Goswami, Dist. J., Nowgong, D/- 8-2-1971. 

Index Notes — (A) Insurance Act 
(1938), Section 50 — Notice of options to as- 
sured on lapse of, Policy — Failure io com- 
municate — Policy if becomes paid-up one 
— Liability of Life Insurance Corporation 
— Nature and scope of — (X-Ref:— Inter- 
pretation of Statutes — Beneficent measures). 


Brief Note:— (A) The insured, whose 
premium was due on 28-8-1964, deposited 
the amount with the authorised bank on 12- 
12-1964. The insured died on 21-7-1965. and 
on demand of the money under the Policy 
by his nominee, the Corporation apprised 
the nominee that the Policy had become a 
paid-up Policy for the reason of non-pay- 
ment of the premium due in August 1964. 
On the question whether or not the Policy 
had become paid-up one only because of de- 
layed payment. 

Held, that the Life Insurance Corpora- 
tion under Section 50 was bound to com- 
municate to the insured, all the options 
which were open to him when the insured 
failed to pay the premium, before the ex- 
piry of three months from 28-8-1964. The 
Corporation having failed to carry out the 
Statutory obligation mentioned in Section 50 
it cannot be heard to say that the policy had 
become paid-up because the premium had 
been paid late and the interest which had 
accrued due on the premium between its 
due date and the date of actual payment 
worked out to Rs. 5.09 and so could not be 
treated as a loan against the policy. 

(Para 7) 

The provisions in Section 50 are in the 
nature of an addendum statutorily appended 
to the insurance agreement concluded between 
the ‘parties. The Act being a beneficent 
measure must be interpreted in a manner 
more beneficial to the assured. The Corpo- 
ration could not claim literal interpretation 
of the conditions of the policy in complete 
oblivion of the- two policy decisions adopted 
by it, one incorporated in para 2 of Policy- 
holders’ Servicing Department and the other 
in para 2 of its letter dated Ist March, 1960. 

i (Para 8) 

The plaintif-nominee was therefore en- 
titled to a decree for the entire sum under 
the Policy, (Para 9) 
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B. M. Goswami and S. S. Sarma, for 
Appellant; P. Choudhury and A. R. Banerjee, 
for Respondents. 


JUDGMENT:— Mangilal Agarwalla 
insured his own life in the sum of Rupees 
5,000/- with effect from 28-8-1955 with the 
National Insurance Company Ltd., taken 
over by the Life Insurance Corporation of 
India, (hereinafter called the Corporation) in 
1956. It was an endowment policy and the 
yearly premium’ of Rs. 254.69 was payable 
on 28th of August each year. The premium 
due in August, 1964, was deposited by the 
insured at Nowgong with the authorised ban- 
ker of the Corporation on 12-12-64. Mangi- 
lal having not received any acknowledgment 
of the premium deposited until January, 
1965, he addressed a letter (copy Ext. 9) to 
the Corporation enquiring if it had received 
the premium. The Corporation wrote back 
to Mangilal, vide copy Ext. 10, intimating 
that even if no receipt had been issued to 
him he should consider that letter itself as 
acknowledgment of the amount deposited, 
though it was also mentioned in the letter 
that the United Bank of India Ltd., Nowgong, 
with which Mangilal had deposited the pre- 
mium, had not transferred to the Corpora- 
tion the amount in question and that neces- 
sary adjustment against the amount due in 
August, 1964, would be made in time. There 
was probably no further exchange of com- 
munication between the insured and the Cor- 
poration until 2lst of July, 1965, when the 
former died. 


The policy had been assigned by Man- 
gilal in favour of his son Omprakash. When 
Omprakash made a, demand on the Corpo- 
ration for payment of the money under the 
policy to him in his capacity as nominee, 
the Claims Departments of the Corporation 
apprised Omprakash that the total amount 
due to him under the policy was Rs. 2563/-, 
the policy having taken the form of a paid- 
up policy for the reason of non-payment of 
the premium due in August, 1964. Ompra- 
kash having failed to convince the Corpora- 
tion that he was entitled to the benefit of 
the entire insured amount plus profits earn- 
ed,- he filed a suit in the Court of the As- 
Sistant District Judge, Newgong, on 16-7-68 
claiming a decree for Rs. 5,500/-. 


2. The suit was resisted by the Cor- 
poration which insisted, as stated above, that 
the insurance policy having become a paid- 
up policy due to non-deposit of premium 
due in August, 1964, the plaintiff was not 
entitled to a decree exceeding the paid-up 
value of the policy which' was Rs. 2,563/-. 


3. The trial Court agreed with the 
contention of the Corporation and so dec- 
reed the suit with costs for the ‘sum of 
Rs. 2,563/- only. Omprakash challenged that 
decree in an appeal filed in the Court of the 
District Judge reiterating his right to the 
full amount of Rs. 5,500/-. The Corpora- 
tion filed cross-objections assailing the cor- 
rectness of the decree for costs of the suit 
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on the footing that it having offered Rupees 
2,563/-.to the plaintiff before he filed the suit 
and he having failed to receive that money 
and the Court having upheld the Corpora- 
tion’s contention, the plaintiff was not en- 
titled to costs of the suit. The learned Dist- 
rict Judge dismissed the appeal of the plain- 
tiff with costs and allowed the cross-objec- 
tions of the Corporation holding that the 
plaintiff was not entitled to the costs of the 
suit. After rejection of his appeal by the 
District Judge, Omprakash filed the instant 
second appeal. 

4. The short question for decision is 
whether or not the policy had become paid- 
up policy only for the reason that the pre- 
mium due on 28th August, 1964, had been 
paid on 12-12-1964. Obviously the premium 
was paid belatedly. In terms of the agree- 
ment between the deceased Mangilal and the 
Insurance Company the former could avail 
of a period of grace of one month for pay- 
ing the annual premium. Therefore, the pre- 
mium due on 28-8-1964 could-be paid latest 
on 28-9-1964 without any penal consequences. 
Shri B. M. Goswami representing -the ap- 
pellant brought to the Court’s notice certain 
policy decisions of the Corporation which 
govern the revival of lapsed policies. In the 
first instance he placed reliance on para 2, 
Chapter I, Policy-holders’ Servicing Depart- 
ment, Volume I, Part 4, issued by the Cor- 
poration. his para 2 bears the heading 
“Ordinary Revival”. It is stated therein 
inter alia that 


_.“If the premium under a policy is not 

paid within the days of grace or even with- 
In a period of one month from the expiry of 
the days of grace, but is paid within six 
months of the due date of the first unpaid 
premium, no evidence of good health is ne- 
cessary but interest at the rate of 4 per cent. 
for each month or portion of a month re- 
ckoning from the due date of each premium 
paid late subject to a minimum on this ac- 
count of 50 nP. is necesary for revival of 
the policy”. 
It is also mentioned in the same para that 
revival in the manner just mentioned may be 
allowed “even if the policy has specifically 
been endorsed with regard to being paid-up, 
provided the revival is effected within six 
months of the due date of the first unpaid 
premium”. Shri Goswami also placed reli- 
ance on pata 2 (a) of letter dated 1st March, 
1960, issued by the Corporation to its va- 
rious functionaries including its Zonal Offices. 
That para reads as under: 


“For policies subject to Automatic Paid- 
up Clause, deposits would be adjusted and 
premium receipts issued if the amount of 
premium in full is remitted within 6 months 
from the due date of the first unpaid pre- 
mium. Interest for late payment, if less than 
Rs. 5/- and if not paid, shall be treated as a 
loan (called X charge) under the policy. 
Premium receipt or receipts will be issued in 
such cases after affixing on each such receipt 
and its counterpart a rubber Stamp of the 
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design specified in paragraph 7 (ii) of our 
circular on Adjustment of outstanding De- 
posits Ref: Integration` 12 dated 16th Janu- 
ary, 1959”, í 


5. On the authority of the Corpora- 
tion’s two policy decisions reproduced above, 
Sbri Goswami invoked the provisions of Sec- 
tion 50 of the Insurance Act 1938 of which 
the marginal heading reads: ‘‘Notice of op- 
tions available to the assured on the lapsing 
of a policy’. The section enacts that an 
insurer shall, before the expiry of three 
months from the date on which the premi- 
ums in respect of a policy of life insurance 
were payable but not-paid, give notice to 
the policy-holder informing him of the op- 
tions ‘available to him unless these are set 
forth in policy. Shri Goswami canvassed 
that the two options reproduced above being 
available to Mangilal and the same being 
not set forth in the policy of the insurance 
issued to him, the Corporation was bound in 
terms of Section 50 of the Act to communi- 
cate the same to Mangilal, and that having 
not been done the policy cannot be said to 
have become a paid-up policy. 


Shri P. Choudhury urged, on the other 
hand, on behalf of the Corpozation that the 
two options are actually set out in the insu- 
Trance policy and as such it was not neces- 
sary for the Corporation to communicate the 
same to the insured in terms of Section 50. 
Shri Choudhury placed reliance in support of 
this submission on condition No. 8 printed 
on the insurance policy itself. According to 
.that condition if the premium is not paid 
within the period of grace the payment can 
be made within six months from the due date 
if it is accompanied with interest at the rate 


of six per cent per annum without any evi- 
dence of good health. 


6. The rival contentions canvassed by 
the parties’ learned Counsel throw up the 
question whether condition No. 8 forming 
part of the insurance policy carresponds with 
the two options available to the insured in 
terms of para 2, Chapter I, of Policy-holders’ 
Servicing Department and para 2 (a) of the 
Corporation’s letter dated 1st March, 1960. 
After comparing these two options with the 
phraseology of condition No. 8 I feel satis- 
fied that the two sets of options do not cor- 
respond with each other, and that the two 
options mentioned in the Policyholders’ 
Servicing. Department and Corporation’s 
letter are miore favourable to the insured com- 
tae to what is contained in condition 

o. 8. 


The first difference between the two 
Sets of options is that condition No. 8 in- 
sits that the ‘interest at six per cent per 
annum must accompany the remittance of 
the over-due premium, whereas para 2 of 
Policyholders’? Servicing Department requires 
that the interest at the rate of 4 per cent 
for each month or a portion of a month 
may be paid within a period of six months 


from the due date of the first unpaid pre- 


[Prs. 4-7] Omprakash v. L. I. C. of India (Bindra J.) 


A. Í. R. 


mium. This distinction is of far reaching 
Importance to the  policy-holders inasmuch 
as an ignorant policy holder may feel con- 
vinced even on deposit of' a premium be- 
latedly that the policy is still alive, but the 
concession given to him by para 2 of the 
Policyholders’ Servicing Department may be 
availed of by him within a period of six 
months if he is apprised by the Corporation 
that such concession can be availed of by 
him to avoid the policy falling in the cate- 
gory of paid-up policy. I may recall that 
when Mangilal did not get any information 


from the Corporation respecting the deposit - 


made by him on 12-12-1964, he wrote a 
letter to the Corporation in January, 1965, 
enquiring if the premium had been received 
by it. The Corporation wrote back telling 
Mangilal that though the United Bank of 
India had not transferred the deposit to it, 
he (Mangilal) may consider that letter it- 
self as a letter of acknowledgment of deposit 
of the premium. After getting this Jetter 
Mangilal could legitimately labour under 
the feeling that the policy had not been 
treated by the Company as a paid-up po- 
licy. If in that letter the Company had com- 
-Municated to him that as he had not de- 
posited the premium in time it would be bet- 
ter for him to pay interest for four months, 
representing the period of delay, in all pro- 
bability Mangilal would have paid the inte- 
rest to save the policy falling in the cate- 
gory of paid up policy. 


7. Another difference between the 
two sets of options is that condition No. 8 
of the policy does not talk of interest of less 
than Rs. 5/- being treated as loan under the 
policy as is mentioned in Corporation’s let- 
ter dated Ist March, 1960. If the Corpora- 
tion had communicated this option to Mangi- 
lal when he had not paid the premium with- 
in three months of 28-8-1964, his eyes would 
have been opened and he would have taken 
necessary steps to deposit the premium and 
to pay the interest. The two Courts below 
denied Omprakash, the nominee of the policy, 
the benefit of para. 2 (a) of Corporation’s 
letter dated Ist March, 1960, on the footing 
that the total interest works out to Rs. 5.09 
while in terms of para 2 (a) the interest could 
be treated as a loan against the policy if it 
was less than Rs. 5/-. Technically speaking, 
no fault can be found with the reasoning ad- 
opted by the two Courts. However, that 


does not decide the crucial point raised by}. 


Shri Goswami, it being that the Corporation 
was bound to communicate to the insured, in 
terms of the Section 50 of the Insurance Act, 
all the options which were open to him when 
the insured failed to pay the premium, and 
such a communication had to be addressed 
by the Corporation before the expiry of 
three months from 28-8-1964. The Corpora- 
tion. having failed to carry out the statutory 
obligation mentioned in Section 50 of the 
Act, it cannot be heard to say that the policy 
had become paid-up because the premium 
had been paid late and the interest which 
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had accrued due on the premium between 
its due date and the date of actual payment 
worked out to Rs. 5.09 and so could not be 
treated as a loan against the policy. 


8. Shri P. Choudhury urged, as an 
alternative argument, that non-compliance 
with the provisions of Section 50 of the Act 
cannot visit the Corporation with penal con- 
sequences, and he actually went to the ex- 
tent of contending that the provisions of 
Section 50 are not obligatory in the sense 
canvassed by Shri Goswami. Shri Chou- 
dhury, however, candidly conceded that he 
had not been able to lay hand on any re- 
ported decision to support his submission. In 
my opinion the provisions in ques- 
tion are in the nature of an addendum 'sta- 
tutorily appended to the insurance agree- 
ment concluded between the parties. A bene- 
ficent measure like the Insurance Act must 
be interpreted in a manner more beneficial 
to the assured. On principle as also on the 
wording of the section I see no force in the 
contention that the provisions of the section 
are not of obligatory nature, or that those 
provisions can be violated with impunity. 
The Corporation having failed to discharge 
its statutory obligation, it cannot claim the 
pound of flesh on literal interpretation of 
the conditions of the policy im complete ob- 
livion of the two policy decisions adopted 
by it, one incorporated in para 2 of Policy- 
holders’ Servicing Department and the other 
in para 2 of its letter dated 1st March, 1960. 
I have, therefore, no misgivings that the two 
Courts below have been highly technical in 
their approach to the matter which in the 
context of the proved circumstances desery- 
ed more bolder consideration. The letters 
exchanged between the insured and the Cor- 
poration before the formers death on 2ist 
of July, 1965, clearly lay the blame at the 
door of the Corporation. By the date the 
Corporation wrote the letter Ext. 10, more 
than three months had run out from the due 
date 28-8-1964 and so the Corporation may 
well have at least at that late stage apprised 
Mangilal that.he having deposited the pre- 
-mium late it would be better if he sent a 
small sum Tepresenting the interest, rather 
than tell him that he should consider the 
letter itself as a receipt acknowledging the 
payment of the premium. I may usefully re- 
fer here to Para 1 (i) of Policyholders’ 
Servicing Department which provides that “If 
the conditions of revival of lapsed policies 
in any unit are onerous compared to those 
stated in the corporation’s prospectus, the 
conditions and privileges mentioned in the 
corporations’ prospectus should be applied.” 
Here was an occasion for the Corporation 
to translate its written professions into 
practical acts but it miserably failed. 


9, In view of the conclusions reach- 
ed above, I hold that the plaintiff is clear- 
ly entitled to a decree for the entire sum of 
Rs. 5,500/-. Therefore, on allowing this ap- 
peal and setting aside the decrees of the two 
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Courts below I award him a decree for 
Rs. 5,500/- (Rupees five thousand and five 
hundred), together with costs of all the three 
Courts, against the defendants of the sutt. 


Appeal allowed. 
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Hirendra Nath Dutta Roy and others, 
Appellants v. Rajendra Chandra Roy and 
others, Respondents. - 

Letters Patent Appeal No. 8 of 1969 in 
S. A. No. 86 of 1965, D/- 30-5-1973. 


Index Note: — (A) T. P. Act (1882), 
Sections 3 and 40 — Partition deed even if 
registered whether attracts Explanation 1 to 
Section <3. 

Brief Note: — (A) There is no provi- 
sion of law enjoining that transactions in the 
nature of partition of immovable properties 
must be effected by registered instruments, 
and unless there is such a provision the trans- 
action in the nature of partition would not 
be covered by Explanation 1 to Section 3. 

(Para 11) 


Hence even if such transaction is effect- 
ed by a registered instrument it will not 
amount to a constructive notice within mean- 
ing of Explanation 1. 


Hence where a co-sharer had executed a 
registered partnership deed whereby he ag- 
reed not to sell part of the joint. land that 
fell to his share under the deed without first 
Offering it to co-sharer, purchaser of such 
property for consideration cannot be depriv- 
ed by other co-sharer by pre-empting that 
property as envisaged by the deed. 

(Para 12) 

Cases Referred: Chronological Paras 
1969-2 SCC 539, Ouseph Varghese v. Joseph 
13 


Aley 
AIR 1968 SC 1299, Siromani v. Hem- 


kumar 11 
AIR 1967 SC 744, Ram Baran v. Ram 


Mohit 15 


S. K. Ghose, J. P. Bhattacharjee, and 
S. N. Modhi, for Appellants; S. M. Lahiri, 
P. Choudhury and A. R. Banerjee, for Res- 
pondents, 


BINDRA J.:— The appellants Hiren- 
dra Nath Datta Roy and Dhirendra Nath 
Dutta Roy, real brothers, are plaintiffs of 
the suit out _of which this Letters Patent 
Appeal has arisen, and they were joint owners 
of a parcel of Jand in the town of Silchar 
along with Kshitish Chandra Datta Roy and 
Surjya Kanta Datta Roy, who were cited res- 
pectively as defendants Nos. 2 and 3, and one 
Akhil Chandra Datta Roy, who having died 
by the date of the suit his heirs were im- 
pleaded as defendants Nos. 4 to 8. The joint 
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parcel of land was divided between the co- 
owners by the registered deed Ext. 1 dated 
4-3-1936. 
alone is relevant for our purposes, was trans- 
lated by the learned Single Judge as under:— 


“If in future any of the co-sharers in- 
tends to sell his share then be would inti- 
mate his intention by a registered notice giv- 
ing one month’s time to the other co-sharers 
to purchase the land offered for sale at the 
prevailing market price and if within the 
time the other co-sharers intimate their in- 
tention to purchase the land from the pro- 
posed seller, then the land would be sold ‘to 
the intending co-sharer. Without such a 
notice if the. land is sold to others the sale 
would be invalid or void. If on receipt of 
such notice none of the co-sharers intimate 
their intention within the time the proposed 
seller can sell the land to others.” 


2. By the sale-deed Ex. A, dated 
21-8-1961, the defendant No. 2 Kshitish 
Chandra Datta Roy sold that part of the 
joint land to defendant No. 1 Rajendra 
Chandra Roy for a sum of Rs. 2,000.00 
which had fallen to his share under the par- 
tition deed Ex. 1. It appears that before the 
partition the defendant No. 1 had taken that 
part of land on rent from all the co-sharers 
and had built a house thereon at his own ex- 
pense. Soon after the partition in 1936 the 
defendant No. 1 attorned to the defendant 
No. 2 and began paying rent to him. 


3. The two plaintiffs filed suit for 
possession by pre-emption of the land sold 
by defendant No. 2 to defendant No. 1 on. 
the authority of Clause ‘Ja’ of the partition 
deed. They offered to pay the sum of 
Rs. 2,000.00 for which the defendant No. 1 
had purchased the land. 


4, The suit was resisted by the vendee 
on divers grounds including the two that he 
had no knowledge about the partition deed 
between the parties or that the partition deed 
contained a pre-emption clause. He also 
happened to plead that he was a bona fide 
purchaser for value without notice of the 
pre-emption clause and as such the suit of 
the plaintiffs was mis-conceived. 


5. The suit was dismissed by the 
trial Court and that dismissal was upheld on 
appeal by the District Judge. Those Courts 
were of the view that Clause ‘Ja’ of. Ext. 1 
confers no right of pre-emption on the plain- 
tiffs but only imposes restriction on the rights 
of the ex-co-sharers in the matter of selling 
parts of the joint land that fell to their res- 
pective shares under the partition deed. 


6. The plaintiffs having felt aggriev- 
ed with the decree of the District Judge fil- 
ed a second appeal in the High Court which 
came up for hearing before K. C. Sen, J. 
who by his judgment dated 2nd April, 1969, 
disagreed with the concurrent finding of the 
two Courts below that Clause ‘Ja’ does not 
give right of pre-emption but still rejected 
‘the appeal on holding, firstly, that the plain- 


h 


Clause ‘Ja’ of that deed, which ' 
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tiffs had failed to prove that the vendee had 
notice of the pre-emption clause contained 
in Ex. 1-and, secondly, that the vendee hap- 
pened to be a bona fide transferee for con- 
sideration without notice. In the Letters 
Patent appeal. filed by the plaintiffs primarily 
these two findings of the learned Single 
Judge require scrutiny. 


7. Though in the initial stages of the 
arguments Sri S. K. Ghose, respresenting the 
appellants, urged that the vendee had factual 
notice of the terms of Ext. 1 by the time he 
purchased the land besides the constructive 
notive provided for in Explanation 1 to the 
definition of the expression “a person is said 
to have notice” given in Section 3 of the 
Transfer of Property Act, hereinafter called 
the Act, but towards the close of his argu- 
ments he confined himself to this last men- 
tioned constructive notice. We believe Sri 
Ghose exhibited practical wisdom in drop- 
ping the contention that the vendee is prov- 
ed to have had factual notice about the deed 
Ext. 1 and its contents. There is not a little 
of evidence to sustain such a contention. 


8. Let us now examine whether it is 
possible for this Court to hold that the de- 
fendant No. 1 had constructive notice of the 
partition deed Ex. 1 and its contents. Ac- 
cording to Section 3 of the Act a person 
is said to have notice of a fact when he ac- 
tually krows that fact, or when, but for 
wilful abstention from an injury or search 
which he ought to have made, or gross neg- 
ligence, he would have known it. Explana- 


‘tion 1 to this part of Section 3 reads as 


under:— 


“Where any transaction relating to im- 
movable property is required by law to be 
and has been effected by a registered instru- 
ment, any person acquiring such property oF 
any part of, or share or interest in, such 
property shall be deemed to have notice of 
such instrument as from the date of registra- 
tion or, where the property is not all situat- 
ed in one sub-district, or where the register- 
ed instrument has been registered under sub- 
section (2) of Section 30 of the Indian Re- 
gistration Act, 1908, from the earliest date 
on which any memorandum of such register- 
ed instrument has been filed by any Sub- 
Registrar within whose sub-district any part 
of the property which is being acquired, or 
of the property wherein a share or interest 
is being acquired, is situated: 


Provided that— 


(1) the instrument has been registered 
and its registration completed in the mamner 
prescribed by the Indian Registration Act, 
1908, and the rules made thereunder, 


(2) the instrument or memorandum has 
been duly entered or filed, as the case may 
be, in books kept under Section 51 of that 
Act, and 


(3) the particulars regarding the transac- 
tion to which the instrument relates have 


i 
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been correctly entered in the indexes kept © 


under Section 55 of that Act.” 


9. The opening words of the Expla- 
nation alone were the subject of controversy 
between the parties’ counsel during the course 
of protracted arguments. Sri Choudhury 
urged for the vendee that Explanation 1 ope- 
rates only when the “transaction” relating 
to immovable property is required by law 
to be effected by “registered instrument” and 
that since no law provides that partition of 
immovable property can be effected only by 
registered instrument, the applicability of 
Explanation 1 is not attracted in respect of 
partition deeds. 


10. The opening words of the Expla- 
nation may be re-read to assess the worth 
of the argument raised by Sri Choudhury. 
They are: “Where any transaction relating 
to immovable property is required by law to 
be and has been effected by a registered ins- 
trument.” It looks clear that the transaction 
to fall within the scope of the Explanation 
must relate to immovable property, it must 
be required by law to be effected by a re- 
gistered instrument, and again such transac- 
tion should have been effected by a regis- 
tered instrument. Shri Choudhury -invited 
our attention to various provisions of the 
Act, such as Sections 54, 58 and 123, which 
require certain transactions to be made by 
registered instruments to fortify this submis- 
sion. Section 54 defines “sale” and provides 
further that sale respecting tangible immov- 
able, property of the value of one hundred 
rupees and upwards can be made only by a 
registered instrument. Section 107 of the Act 
likewise enacts that a lease of immovable 
property from year to year, or for any term 
exceeding one year, or “reserving a yearly 
rent can be made only byaregistered instru- 
ment. S. 123 of the Act states that for the 
purpose of making a gift of immovable pro- 
perty, the transfer must be effected by a re- 
gistered instrument signed by or on behalf 
of the donor, and attested by at least two 
witnesses. It is a direction of law like the 
one contained in Section 54, Section 107 and 
Section 123, Sri Choudhury urged, which is 
contemplated by Explanation 1 under debate. 
He stated further that since no law provides 
that partition of immovable property, what- 
ever its value, should be or can be effected 
only by a registered instrument, any transac- 
tion of partition though made by a register- 
ed instrument would fall outside the purview 
of explanation 1. There appears to be consi- 
derable force in the submissions made by Sri 
Choudhury. 


11. Sri Ghose canvassed on the cont- 
rary that once a transaction in the nature of 
partition relating to immovable property of 
the value of rupees one hundred or more is 
incorporated in an instrument then it shall 
require compulsory registration as ordained 
by Section 17 (1) (b) of the Indian Regis- 
tration Act, and if so registered it shall fall 
within the ambit of- Explanation 1. Sec- 
tion 17 (1) (b), provides that non-testamen- 
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tary instruments which purport or operate 
to create, declare, assign, limit or extinguish, 
in future, any right, 
title or interest, whether vested or contingent, 
of the value of one hundred rupees and up- 
wards, to or in immovable property, shall be 
registered. It is manifest that what Sec- 
tion 19 (1) (b) provides is that if the trans- 
action of the nature mentioned therein is made 
by a non-testamentary instrument, such ins- 
trument shall require registration. That pro- 
vision does not however enjoin that the trans- - 
actions of the nature envisaged by clause (b) 
must be made by registered instruments un- 
like what is stated in Sections 54, 107 and 
123 of the Act. Therefore, we cannot read 
Section 17 (1) (b) as providing, expressly or 
impliedly, that transactions in the. nature of 
partition of immovable properties of the 
value of rupees one hundred or upwards 
must necessarily be made by an instrument 
though we agree that once such a transaction 
is incorporated in an instrument that instru- 
ment shall require compulsory registration. 
It follows unmistakably that there is no pro- 
vision of law enjoining that transactions in 
the nature of partition of immovable proper- 
ties must be effected by registered instru- 
ments and as such the deed Ext. 1, on which 
alone reliance was placed by Sri Ghose as 
giving constructive notice to defendant’ 
No. 1, falls outside the apparently wide 
scope of Explanation 1. Before proceeding 
further we would like to mention that Sri 
Ghose referred to AIR -1968 SC 1299, Siro- 
mani v. Hemkumar, to establish that a deed 
of partition respecting immovable property of 
the value of rupees one hundred and upwards 
does‘ require compulsory registration. We 
have no fight with this proposition of law. 
However, that proposition by itself does not 
help advance the contention that there is 
some provision of law enjoining that -the 
partition of immovable property must be ef- 
fected by a registered instrument, and unless 
there is such a provision the transaction in 


[Prs. 


the nature of partition would not be covered 


by Explanation 1. 

12. ' If registration of an instrument is 
not constructive notice within the meaning of 
Explanation 1, then there would be no obli- 
gation on a person who may be affected by 
a registered partition deed to search the re- 
gisters maintained in the Sub-Registrar’s Of- 
fice. Since the instrument of partition Ex. 1 
does not answer the description of instru- 
ments the Explanation 1 refers to, we are left 
with no option but to hold that it remains 
unproved that the defendant No. 1 hed the 
notice about the contents of Ex. 1. If so, 
then he being a purchaser for consideration 
the plaintiffs cannot successfully pre-empt the 
sale in his favour. g 


13. We would like to notice briefly 
another two submissions made by Sri P. 
Choudhury. In the first place he urged that 
the present suit being a suit for specific per- 
formance of contract it must fail on the short 
ground that the plaintiffs never pleaded that 
they had been willing to perform their part of 
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the agreement and are still ready to do so. 
Sri Choudhury cited (1959) 2 SCC 539, 
Ouseph Varghese v. Joseph Aley, to fortify 
his contention. I think this argument has to 
be rejected summarily. Clause ‘Ja’ of the 
partition deed Ex. 1 in our opinion is not a 
a contract for sale of immovable property, 
nor the suit for -specific performance of such 
a contract. In substance, clause “Ja” is a 
clause making it obligatory on each one of 
the quondam joint owners to offer first choice 
of purchase to the others if he or they want 
to sell the part or parts of the joint land 
allotted to him or them by the transaction of 
partition evidenced by Ex. i. It is only a 
contract for sale of immovable property 
which can be specifically enforced and not 
the agreement of the nature mentioned in 
clause ‘Ja’. Further, a contract for sale of 
an immovable property falls in the category 
of mutual contracts, entitling each party to 
-compel the other to perform the same speci- 
fically. However, on the euthority of clause 
‘Ja’ of Ex. 1 the quondam joint owner anxi- 
ous to sell the plot of land which fell to his 
share at the time of partition cannot compel 
any of his erstwhile joint owners to purchase 
the same. He can at best give them the first 
choice to purchase. Nor can any of his co- 
sharers force him to sell his plot to them. 
The right under clause ‘Ja’ arises only after 
the sale has been efiected by one or more 
of their co-sharers. 
argument raised by Sri Choudhury. 


14. Sri Choudhury’s other point was 
that all the erstwhile joint owners were neces- 


sary parties to the present suit and that since - 


none other than the vendor had been implead- 
ed, the suit cannot be said to be properly 
constituted. We believe this argument was 
adopted without looking into the plaint which 
shows at its face that all the joint owners 
or their successors-in-interest had been im- 
pleaded. 


15. In view of the finding that the 
plaintiffs have failed to prove that the vendee 
had direct or constructive notice of the con- 
tents of the partition deed Ex. 1, the appeal 
must fail because the vendee is proved to 
have purchased the land for consideration 
without notice of the obligation that rested 
on his vendor in terms of clause ‘Ja’ of 
Ex. 1. This conclusion follows from Sec- 
tion 40 of the Act. It provides inter alia 
that where a third person is entitled to the 
benefit of an obligation arising out of a con- 
tract, and annexed to the ownership of the 
immovable property, but not amounting to 
interest therein, such obligation can be en- 
forced against a transferee with notice there- 
of or a gratuitious transferee of the property 
affected thereby, but not against a transferee 
for consideration and without notice of the 
obligation nor against such property in his 
hands. Reference in this respect is invited 
to ‘ATR 1967 SC 744, Ram Baran v. Ram 
Mohit, where the matter was 
threadbare. 


v. State 


Therefore, we rejejct the- 


examinéd. 
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16. Consequently the appeal fails and 
is dismissed but we make no order as to costs 
of this appeal. 


BAHARUL ISLAM, J. :— I agree. 
Appeal dismissed. 
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Manabendra Sarkar, Petitioner v. State 
of Assam and others, Respondents. 


ae Rule No. 200 of 1973, DJ- 21-5- 


Index Note :— (A) Constitution of India. 
Art. 226 — Petition under — Who can apply. 

Brief Note :— (A) Where the petitioner 
as the secretary of the Hojai Citizens’ As- 
sociation and as representative of a substan- 
tial section of the people, has entered ap- 
pearance before the Commission of Inquiry 
appointed under Section 3, Commission of 
Inquiry Act and his memorandum on behalf 
of the association has been accepted by the 
Commission, his application under Art. 226, 
challenging the appointment of the Commis- 
sion, cannot be dismissed on the ground that 
he has no locus standi to make the applica- 
tion nor any legal right of his has been af- 
fected. (Para 3) 


Index Note:— (B) Commissions of In- 
quiry Act (1952), S. 3 (1) — Validity of — 
Section 3 (1) is not violative of Art. 14 of the 
Constitution — (X-Ref.:— Constitution of 
india, Art. 14). 


Brief Note:— (B) Merely because there 
are two modes of -appointing a Commission 
of Inquiry, namely one when the Govern- 
ment is of opinion that it is necessary to ap- 
point the same for the purpose. of making an 
inquiry into a definite matter of public impor- 
tance, and secondly when there is a resolu- 
tion of the legislature to that effect, and that 
in one case, the Government has the discre- 
tion to appoint or not to appoint a Commis- 
sion and in the other case the Government 
is obliged to appoint a Commission; it can- 
not be said that Section 3 (1) confers an arbi- 
trary: and uncanalised power on the State 
Government and is violative of Art. 14 of 
the Constitution. Particularly when there is 
sufficient guidance in Section 3 (1) itself to 
enable the Government to appoint the Com- 
mission on its own initiative. The fact that 
only definite matters of public importance 
can be assigned for the purpose of inquiry 
under Section 3 (1) clearly gives sufficient 
guidance to the matter. Whether the matters, 
which are referred to, are definite matters of 
public importance may, in appropriate cases, 
be ‘subject to judicial scrutiny. But that does 
not make Section 3 (1) void under Art. 14. 


(Para 5) 
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Index Note:— (C) Commissions of In- 
quiry Act (1952), S. 3 (1) — Appointment of 
Commission — Pendency of police investiga- 
tion in order to track real offenders is no 
bar to the appointment of Commission. 

Brief Note :— (C) The scope of inquiry 
by a Commission of Inquiry and: that of a 
criminal trial being entirely different, the 
pendency of the police investigation in order 
to track the real offenders, for the purpose of 
trial as accused in connection with two deaths 
mentioned in items (a) and (b) of the Gov- 
ernment notification appointing the Commis- 
sion will not stand as a legal bar to the ap- 
pointment of Commission with regard to the 
circumstances mentioned under those items, 
namely (1) the circumstances under which the 
students including the deceased students Te- 
ceived injuries and (ii) the circumstances 
under which one of the deceased students 
disappeared and his dead body recovered 
subsequently. (Para 8) 

Further, merely because police investiga- 
tion is pending in connection with two deaths, 
items (a) and (b) of the notification do not 
cease to be matters of definite public impor- 
tance centering round the two deaths in the 
circumstances as alleged even by the peti- 
tioner. 


Index Note:— (D) Commissions of In- 
quiry Act (1952), S. 3 {D — Notification 
under —- Absence of a recital of the neces- 
sity for the inquiry indicating the purpose 
and object thereof will not per se invalidate 
the notification if the same can be spelt out 
from the items assigned for inquiry. 

(Para 10) 

A. Dutta, A. Chakravorty, B. M. 
Mahanta and A. Laskar, for Petitioner; Dr. 
J. C. Medhi, Advocate General, Assam, G. Kt 
Talukdar, Sr. Govt. Advocate Assam, G. S. 
Bhattacharjee, B. Das and M. S. Rahman, for 
Respondents. 


GOSWAMI, C. :J.:— This application 
under Article 226 of the Constitution is direct- 
ed against the notification dated 20th Janu- 
ary, 1973, whereby the Government of Assam 
has appointed a Commission of Inquiry con- 
sisting of Shri Justice M, C. Pathak, Judge 
of the Gauhati High Court, to inquire into 
and report by 31st May, 1973 on certain in- 
cidents at Kharupetia in Mangaldoi subdivi- 
sion and at Hojai in Nowgong district. 

2. The petitioner is the Secretary of 
the Hojai Citizens’ Association, which is an 
unregistered association, and claims to be 
inquiry which has been 
ordered under the aforesaid notification. The 
petitioner has entered appearance before the 
Commission and filed a verified memorandum 
on behalf of the association. The memor- 
andum is annexed as Annexure ‘B’ to the 
petition. The State Government as well as 
other parties also filed memoranda before 
the Commission, which has already framed 
certain issues and fixed 14th, 15th and 16th 
May, 1973 for evidence by the State. The 
petitioner obtained a Rule Nisi on 10th May, 
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1973 and the Commission was prohibited 
from proceeding with the work entrusted to 
it under the impugned notification, pending 
hearing of the- Rule. 

3. At the outset, the learned Advo- 
cate-General raised a preliminary objection 
that .the petitioner has no locus standi to 
make this application, nor any legal right of 
his has been affected. Since the petitioner 
as the Secretary of the Hojai Citizen’s As- 
sociation and as a representative of a sub- 
stantial section of the people, has entered ap- 
pearance before the Commission and his mem- 
orandum on behalf of the association has 
been accepted by the Commission, we are 
not prepared to accede to the submission to 
dismiss this application on the grounds urged 
by the learned Advocate-General. The pre- 
liminary objection of the learned Advocate- 
General is, therefore, overruled. 

4. Mr. Dutta, the learned counsel for 
the petitioner, made the following submis- 
sions : 
(1) that Section 3 (1) of the Commis- 
sions of Inquiry Act, briefly ‘the Act’, is dis- 
criminatory and should be struck down as 
violative of Art. 14 of the Constitution; 


(2) that there are no materials before 
the Government to form an honest opinion 
with regard to the necessity of appointing a 
Commission and as such the order of the 
Government is invalid in law; - 

(3) that the items mentioned in the sche- 
dule to the notification from (a) to (g), and 
particularly (a), (b) and (c), are not matters 
of definite public importance and do not em- 
power the Government under the law to ap- 
Pon a Commission under Section 3 (1) of 

e Act; 


(4) that the notification does not indi- 
cate any purpose for which the Commission 
of Inquiry has been constituted and as such 
a purposeless Commission for a fishing in- 
quiry is not within the scope of Section 3 (1) 
of the Act. 


5. With regard to the first submis- 
sion, we may read Section 3 of the Act: 

_ _ “3. (1) The appropriate Government may, 
if it is of opinion that it is necessary so to 
do, and shall if a resolution in this behalf 
is passed by the House of the People or, as 
the case may be, the Legislative Assembly 
of the State, by notification in the Official 
Gazette, appoint a Commission of Inquiry 
for the purpose of making an inquiry into 
any definite matter of public importance and 
performing such functions and- within such 
time as may be specified in the notification, 
and the Commission so appointed shall make 


the inquiry and perform the functions ac- 
cordingly : 
X x x x 
(2) x x x X 
(3) x x 


x X 
(4) The appropriate Government shall 
cause to be laid before the House of the 
People or, as the case may be, the Legislative 
Assembly of the State, the report, if any, of 
the commission on the inquiry made by the 
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commission wurider sub-section (1) together 
with a memorandum of the action taken 
thereon, within a period of six months of the 
submission of the report by the commission 
to the appropriate Government.” 


It is submitted by the learned Counsel for 
the petitioner that if a resolution is passed 
by the House of the People or by the State 
Legislative Assembly, the matters are. discs- 
sed on the floor of the House by the repze- 
sentatives of the people and the State Gov- 
ernment is obliged to appoint a Commission 
in pursuance of the resolution passed by fhe 
Legislature after appropriate discussion; but, 
on the other hand, Section 3 (1) confers an 
arbitrary and uncanalised power on the State 
Government to_appoint or not to appoint a 
Commission “if it is of opinion that it 1s 
necessary so to do.” The power conferred on 
the State Government without any guidance 
whatsoever, says Shri Dutta, is violative of 
Art. 14 of the Constitution. It is apparent tat 
S. 3- (1) has got two parts, the first part Te- 
lating to exercise of power by the Govern- 
ment in appointing a Commission if ‘it is 
of opinion -that it is necessary so to do for 
the purpose of making an inquiry intc a 
definite matter of public importance and ger- 
forming such functions and within such time 
as may be specified in the order. We do not 
see any objection to the Government having 
the discretion to appoint a Commission acter 
taking into consideration circumstances as to 
its necessity for inquiring into definite maters 
of public importance. While a resolution of 
the House is binding on the Government, 
when Government’s view will also be known 
and the elected members of the Legislature 
will have opportunity to take part in the dis- 
cussion for a claim to a Commission of In- 
quiry with regard to definite matters of pudlic 
importance, a further consideration by the 
Government after a resolution has been pas- 
sed by the Legislature is absolutely unnezes- 
sary. The pattern of the parliamentary Gov- 


‘ernment, which is envisaged undér the Con- - 


stitution where no resolution could be passed 
by the Assembly against the wishes of the 
Government enjoying the confidence of the 
majority of the members of the Legislature, 
there is no purpose or relevance to having 
a further consideration by the Government 
of matters with regard to the necessity for 
appointing a Commission of Inquiry under the 
Act. While this is the legal position under 
Section 3 (1) with regard to the exercise of 
powers by the Government in pursuance. of 
the resolution of -the Legislature, the same 
would not be the position obviously when the 
Government has to exercise its own discre- 
tion in appointing a Commission of Inquiry 
under the first part of Section 3 (1). Merely 
because in one case the Government is: oblig- 
ed to. appoint a Commission and in the cther 
case the Government has the discretior to 
appoint or not to appoint a commission, If 
does not make the section invalid under Arti- 
cle 14 of the Constitution, This is: parti- 


cularly so because there is sufficient guidance 
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in Section 3 (1) itself to enable Government 
in exercising power to appoint a Commission 
on its own initiative. The fact that only 
definite matters of public importance can be 
assigned for the purpose of inquiry under 
Section 3 (1) clearly gives sufficient guidance 
in the matter. Whether the matters, which 
are referred to, are definite matters of public 
importance may, in appropriate cases, be 
subject tc judicial scrutiny. But that does not 
make Section 3 (1) void under Article 14 of 
the Constitufion. The opinion that the ap- 
propriate Government has to form is, no 
doubt, a subjective opinion on materials avail- 
able to Government and that opinion is not 
subject to judicial scrutiny. But the necessity 
to appoint a Commission must be clear from 
the notification, as is clear from the words 
used in Section 3 (1), viz., “if it is of opinion 
that it is necessary so to do”, and furhter the 
matters which are assigned to the Commis- 
sion of Inquiry must be matters of definite 
public importance. We are, therefore, unable - 
to accede to the submission that because 
there are two modes of appointing Commis- 
sion, namely one when the Government is of 
opinion that it is necessary to appoint the 
same, and secondly when there is a resolu- 
tion of the Legislature to that effect, Sec- 
tion 3 (1) of the Act is violative of Art. 14 
of the Constitution. The first submission of 
the learned counsel, therefore, fails. 


6. With regard to the second submis- 
Sion, we have now before us the verified 
memorandum of the petitioner before the 
Commission, as also the counter-affidavit of 
the Government (Respondent No. 1). Even 
the memorandum of the petitioner speaks a 
volume in favour of the existence of sufficient 
materials before the Government to form an _ 
honest opinion for the purpose of appointing 
a Commission of inquiry. The memorandum 
of the petitioner, running into 67 paragraphs, 
gives his own version of the history and back- 
ground of the entire agitation leading to dis- 
turbances of a large magnitude, and thus on 
his own showing and on the allegations 
which he has brought to the notice of the 
Commission, the petitioner cannot make any 
legitimate grievance with regard to the bona 
fide exercise of power by the Government 
in appointing the Commission of Inquiry. 
Whether the allegations are true or not, will 
be a matter for the Commission to ‘decide 
and not for us. It is, therefore, not neces- 
sary for us to even refer to these allegations. 
The second submission of the learned coun- 
sel is, therefore, of no avail. 


_ 7. To appreciate the third submis- 
Sion, it will be appropriate to set out the 
eS a of the State Government in ex- 
enso : 


À “NOTIFICATION 


The 20th January, 1973. No. PLA.748/ 
72/27, Whereas the Government of Assam is 
of. opinion that it is necessary to appoint a 
Commission of Inquiry for the purpose of 
making inquiry into definite matters of public 
importance; 


1974 


Ncw, therefore, in exercise of the powes 
conferred by Section 3 of the Commissions 
of Inquiry “.ct (Act 60 of 1952) the Cov- 
ernor of Assam hereby appoints a Commis- 
sion of Inquiry consisting of Shri Justice 
M. C. Pathak, Judge of the Gauhati High 
Court to inquire into and report by May 31, 
1973 on the incident which took place at 
Kharupatia in Mangaldoi subdivision _ of 
Darrang District on Sth October, 1972 involv- 
ing two sections of people which resulted ir 
the death of one school student and at Hojai 
in Nowgong District on 7th October, 1972, 
which culminated in the death of a college 
student and in particular as to: 


(a) the circumstances under which the 
students, including deceased Shri Muzzamil 
Hoque, sustained injuries at Kharupatia and 
the arrangements made for their prompt 
treatment and relief; 


(b) the circumstances under which the 
deceased student Shri Anil Bora disappeared 
at Hojai and his dead body recovered sub- 
sequently; 

(c) the preparations made by any section 
or sections of the people to’: mount an agita- 
tion or to offer resistance thereto in these two 
places; 

(d) the precautionary measures taken in 
these areas to maintain law and order ard 
to protect life and property and their adequ- 
acy or otherwise; 

(e) anticipation and prior information 
about the possibility of development of a 
situation leading to the two incidents; 


(f) the part played by the district or sub- 
divisional administvation concerned in antici- 
pating and adequately dealing with the situa- 
tions kading io the two incidents; . 
= {g} any other matter relevant to the in- 
quiry. a 

Having regard to the nature of the in- 
quiry to be made ard other circumstances 
of these cases, the Governor of Azam also 
directs that che provisions o? sib-sections (2), 
(3), (4) and (5) of Section 5 of the Commis- 
sions of Inquiry Act, 1952 be made applic- 
able to the Commission. 

| Sd/- B. K. Bhuyan, 

Special Secretary to the Govt. of 

Assam, Political (A) Department.” 

We have examined each of the items men- 
tioned in the notification. While item (¢) is 
a fesiduary item. by. no stretch of imagina- 
tion can it be said that items (a) to ( are 
not matters of definite public importance, 
particularly in the history and background as 
presented by the petitioner himself before the 
Commission. These particulars mentioned in 
the notification cannot be viewed in isolation 
and when a composite view is taken in the 
background of fhe picture given by the peti- 
tioner, the conclusion is irresistible that these 
matters are definite matters of public impor- 
tance and require appropriate examination by 
an impartial commission. It was faintly 
argued that there is a police investigation 
pending in connection with the death of 
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Muzzamil Maaue and that cf Ani Pora atid, 
indeed, the petitioners in the connected Civ 
Rule No. {99 of 1975 are some of the ac- 
cused in the second case mentioned above. 


&. The scope of inquiry by a Com- 
mission and that of & criminal trial be.ng 
entirely different, the pendency of the poiice 
investigation in order to track the reai oi- 
fenders for the purpose of trial as accused 
will not stand as a legal bar to the appoint- 
ment of Commission with regard to the cir- 
cumstances mentioned in items (a) and (b) of 
the notification. There is no prosecution of 
anybody before a Commission, nor is there 
any accused as such to defend himself, and; 
there is no charge of any criminal offence 
against anybody. The Commission is requir- 
ed to collect facts fairly to all concerned # 
the best manner possible and advise the Gov- 
ernment with. its findings. Under S. 8-B, 2 
Commission, of course, will be required te 
give a person reasonable opportunity of being 
heard if it considers necessary to inquire ints 
the conduct of any person or if it is 3% 
opinion that the reputation of any person 
is likely to be prejudically affected by the in- 
quiry. This, however, is not the same thieg 
as findiag a person guilty of criminal offence, 
It will be ultimately for the Government, after 
perusal of the report of the Commission to 
decide whether it will accept the findings cf 
the Commission and take appropriate mea- 
surés as advised or even otherwise. Because 
police investigation is pending in connection, 
with two death items (a) and (©) do not cease 
to be matters of definite public importance 
centering round the two deaths in the cit- 
cumstances, as alleged by even the petitioner. 
These deaths cannot be described as merely 
petty matters of local significance, fit only for 
a magisterial enquiry or trial in accordance 
with the Code of Criminal Procedure. 


9, itera (c) is of a general nature anu 
cannot at all be enquired into in an appro- 
priate manner when merely trying a criminal 
charge against certain accused persons. This 
is undoubtedly a fit subject for a Commission 
of enquiry which will be untrammelled in ex- 
ercise of its functions in ascertaining facts re- 
lating to all aspects of the matters of inquiry. 
All interested parties wili be able to give their 
different versions without fear or hesitetiow 


and the Commission will be in a position to — 


arrive at its own conclusions regarding the.’ 


subj ect-matters referred to it the third sub- 
mission of the learned counsel is, therefore, 
of no avail. 


10. 
last submission of the learned counsel, it is 
true that the preamble to the notification 
does not indicate the-purpose of making ths 
inquiry. It has only quoted the words of the 
first part of Section 3 (1). Reading, however, 
the entire notification 
inquiry is implicit in the order. The purpose 
can be definitely spelt out from the items 
assigned for inquiry. Section 3 (1) does not 
expressly provide for mentioning the purpose 


With regard to the fourth and the 


-. 


the purpose of the. 


a 
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in terms in the aotiication, although it may 
always be proper to indicate the same in the 
preamble. The absence of a recital of the 
necessity for tte inquiry indicating the pu- 
pose and object thereof will not per se invali- 
date the notification if the same can be spelt 
cut from the subject-matters of inquiry. Be- 
sides, in this case, the State Government in 
the counter-affidavit stated as follows: 


 seesvssssreeerd be disturbances which tock 
slace in October, 1972 in consequence of the 
University resolution dated 12-6-1972 were 
caused by some groups belanging to different 
sertiozs of people. Whe Government had 
reason to believe that some such groups took 
advantage of the emotionally surcharged 
situation and tried to create chaos and dis- 
order with ulterior motive in a traditionally 
yeaceful and peace loving State. The Gov- 
ernment after due consideration came to the 
firm opinion that it was a definite matter 
of puklice importance to be enquired into by 
2 Commission of Inquiry so that the disrup- 
tive forces can be singled out and the root 
causes of occasional communal disturbances 
can be ‚removed from the body politic of 
Assam. It is denied that inquiry by a Com- 
mission into such matters will generate sec- 
tarian interest or flare up communal tension 
or encourage fissiparous tendencies and dis- 
mptive forces jeopardising the integrity of 
India, security of the State and public order. 
On the other hand, the Inquiry Commission 
is expected to find out the root causes of 
such communal disturbances and identify the 
disruptive forces and thareby help the Gov- 
erpment to take appropriate measures to root 
cut the causes of such disturbances and this 
will strengthen the integrity of India and 
security of the State and remove the causes 
cf euch disturbance of public order.” 


We are clearly of the cpinion that this ap- 
peintment of Commission of Inquiry cannot 
be said to be purposeless and the matters 
rssioned, which are matters of definite public 
importance, to be inquired into by a High 
Court Judge cannot be said to be a fishing 
inquiry without any purpose. Besides, sub- 
section (4) of S. 3 requires the report of the 
Commission of Inquiry to be laid by the Gov- 
ernment before the State Ascembly within a 
period of six months of the submission of 
the report, together with a memorandum of 
the action taken thereon. [If is therefore 
clear that tne Commission of Inquiry in such 
matters carnot be purposeless as, after peru- 
sal of the report of the Commission, the 
Sorernment has to take some appropriate 
ection on the recommendations ot on the find- 
ings or on the facts and circumstances collect- 
ed ty the Commissicn, We. ther2fore, can- 
sot hold that the Commissicn of Inquiry ia 
thie case will be a sterile once. The last suh- 
:Bussion of the learned couwnse} also fails. 


ji. In the remi, the application ic 
čismissel Rule Misi is discharged. The stay 


AIR. 


erder of 10th May, 1973 stands vacated. We 
will, however, make no order as to costs. 


B. N. SARMA, J.:-— I agree. 
Application dismissed., 


a ee 





AIR 1974 GAUHATI 50 (Y 61 C 14) 
P. K. GOSWAMI, C. J. AND 
B. N. SARMA, J. 


Fulbarunessa, Petitioner v. The Assam 
Board of Revenue, Gauhati and another, Res- 
pondents. 

Civil Rule No. 136 of 1971, Dj- 16-5- 
1973 irom judgment and order of Assam 
Board of Revenue at Gauhati, Dj- 7-12-1970, 


Index Note :— (A) Limitation Act (1963), 


S. 5 — Condonation of delay — Appeal — 


Admission ex parte — Right of other party 
fe re-open question of limitation. 


Brief Note :— (A) That an appeal filed 
beyond time is admitted ex parte after con- 
doning the delay does not debar the other 
party from agitating the question of limita- 
tion at the time of hearing. It is open to 
the Court to reopen to the question and 
decide whether there is sufficient cause for 
admitting the appeal. AIR 1917 PC 179, 
Foll. (Paras 7, 8) 
Cases Referred : Chronological Paras 
(1973) Civil Rule No. 603 of 1970, DJ- 23-4- 

A (Gauhati), Malati Gogai v. Kanaklata 

atts: 7 

AIR 1917 PC 179, Krishnasami v. Rama- 
sami 7 

N. M. Lahiri, Advocate General, Megha- 
laya and B. M. Mahanta, for Petitioner; Sulai- 
man ard A. Fahman, for Ressondents. 

SARMA, J.:— This applikation under 
Article 226 of the Constitution is directed 
against the judgment and order of the Assam 
Board of Revenue dated 7-12-1970 passed in 
Case No. 332 RA/68. by which it set ase 
the order of the Sub-Divisional Officer, 
Barpeta dated 13-8-1968 passed in R. A. No. 
293/65-66, as well as that of the Assistant 
Settlement Officer, Baghbor Circle dated 
29-11-1961 passed in Dispute Case No. 2, 
which was affirmed by the Sub-Divisional > 
Officer, Barpeta in the said appeal. 


2. The Dispute Case No. 2 was initi- 
ated bv the Assistant Settlement Officer, 
Raghbor Circle, during the last settlement. 
operation on an application filed by the peti- 
tioner Mt. Fulbarunessa claiming mutation of 
her name in respect of 8 bighas and odd Jand 
in two dags, namely dag Nos. 213 and 233 of 
an annual patta of village Gobindapur, 
Mouzh Jania, standing in the name of res- 
pondent No. 2 Pandit Ali. It was alleged 
by the petitioner in that petition that her 
mother Sarifunnessa along with her (Sarifun- 
nessa’s) mother Mt. Jurfannessa and trother 
Pandit Ali jointly purchased the entire lasd 
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of the patta from the original pattadar Isu 
Dewani under a registered sale ` deed dated 
91-12-1934 and obtained possession, but the 
name of respondent No. 2 Pandit Ali alone 
was mutated in the patta after this purchase. 
All the same, it was alleged that the peti- 
tioner’s mother was in possession of her share 
(which is the disputed land) all along and 
later made a gift of the same in favour of 
the petitioner under an unregistered deed 


dated 3rd Falgoon, 1344 B. S. and according- ` 


ly the petitioner is in possession of the land 
since then by paying land revenue. 


`3. The respondent No. 2 resisted that 
petition. The Assistant Settlement Officer, 
after due inquiry allowed the application of 
the petitioner by his order dated 29-11-1961 
and ordered issue of a separate patta in her 
name. Accordingly a separate patta, namely 
periodic patta No. 36 of village Gobindapur 
was issued in the name of the petitioner. 
Against the aforesaid order of the Assistant 
Settlement Officer, the respondent No. 2 filed 
an appeal before the Settlement Officer on 
19-7-1962 with a footnote in the memorandum 
of appeal as below :— 


“N. B. Petition for certified copy of the 
order appealed against was submitted within 
a week of the order but copies could not be 
obtained in that petition. Certified copy of 
the order has been received on 16-7-1962 on 
a fresh petition submitted on 11-6-1962 and 
this appeal is not therefore time barred.” 


The Settlement Officer admitted the appeal cn 
that very day and it remained pending in 
his file till 9-9-1965, on which date he trans- 
ferred the appeal to the Sub-Divisional Of- 
ficer, Barpeta, as the settlement operation in 
Baghbor Circle was closed with effect from 
1-3-1965. The learned Sub-Divisional Officer, 
on hearing both the parties, dismissed the ap- 
peal on merit as well as on the ground that 
it was barred by limitation. 


i 4. Being aggrieved by the order of the 

Sub-Divisional Officer, the respondent No. 2 
preferred an appeal before the Board of Re- 
venue under Section 147 of the Assam Land 
and Revenue Regulation. In deciding the 
appeal, on the question of limitation the 
Board observed: | 


“As regards the question of the appeal 
being time barred, as mentioned by the 
S5. D. O., Barpeta, we are inclined to agree 
with the submission of the Advocate for the 
appellant that this point was already decided 
ee O., Kamrup admitted the appeal in 


On merit also the Board reversed the finding 
of the Sub-Divisional Officer. In the result 
the appeal was allowed and the orders of 
‘both the Sub-Divisicnal Officer and the Assis- 
tant Settlement Officer were set aside. 


5. Mr. N. M. Lahiri, the learned 
counsel for the petitioner contended before 
us that the learned Board of Revenue com- 
mitted an error in law, apparent on the face 
of the record, in reversing the finding of the 
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Sub-Divisional Officer on the question of 
limitation by holding that it was already 
decided by the Settlement Officer while ad- 
mitting the appeal and that it acted without 
jurisdiction in setting aside the orders of the 
Sub-Divisional Officer and the Assistant 
Settlement Officer when admittedly the ap- 
peal against the order of the Assistant 
Settlement Officer was filed: beyond time 
without any prayer for condonation of the 
delay. 


6. Mr. Sulaiman, the learned counsel 
for the respondent No. 2, did not dispute 
the fact that the appeal against the order of 
the Assistant Settlement Officer was filed be- 
fore the Settlement Officer, beyond time. He 
advanced the same argument, as was advanc- 
ed before the Board of Revenue, that the up- 
peal having been admitted by the Settlement 
Officer, it is to be presumed that the delay 
was condoned and the Sub-Divisional Officer 
had no jurisdiction to reopen the matter. 


7. We entirely agree with the learned 
counsel for the petitioner that the Board tell 
into an error in holding that the question 
of limitation was finally decided, once the 
appeal was admitted by the Settlement Officer. 
It appears from the record that the Settle- 
ment Officer did not apply his mind to the 
question of limitation at all while admitting 
the appeal. Except the word “admitted” 
there is nothing in the order of admission. 
He must have admitted the appeal on the 
assumption that it was within time, as stated 
by the appellant in the footnote appended to 
his memo of appeal. Even if he had applied 
his mind and condoned the delay, ex parte, 
at the time of admission of the appeal, zhat 
could not have debarred the respondent-peti- 
tioner from agitating the question of limita- 
tion at the time of hearing. It is a settled! 
law that where an appeal or application filed 
beyond time is admitted, ex parte, after ex- 
cusing delay, without notice to the opposite 
party, there is a violation of the principle of 
natural justice and the latter is entitled, at 
the hearing, to object to the admission and 
the Court can reopen the question and decide 
whether there is sufficient cause for admitting 
the appeal or application beyond time. The 
leading case on the point is Krishnasami v. 
Ramasami, AIR 1917 PC 179, where their 


Lordships of the Privy Council observed: 


“It has been argued that the admission 
of the appeal by Sankaran Nair, J., was final 
and that the Division Bench had no jurisdic- 
tion at the hearing of the appeal to re-consi- 
der the question whether the delay was excus- 
able. But this order of admission was made 
not only. in the absence of Ramasamy 
Chettiar, the contesting respondent, but with- 
out notice to him. And yet in term it pur- 
ported to deprive him of a valuable right, 
for it put in peril the finality of the decision 
in his favour, so that to preclude him from 
questioning its propriety would amount to a 
denial of justice. It must, therefore, in com- 
mon fairness be regarded as a tacit term of 
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an order like the presert that, though unquali- 
fied in expression, it shoud be open to re- 
consideration at the instance of the party pre- 
judicially affected; and this view is sanctioned 
by the practice of the Ccourts in India.” 

A similar view was taken in a recent unreport- 
ed Division Bench decision of this Court in 
the case of Malati Gogoi v. Kanaklata Datta 
Civil Rule No. 603 of 1970, decided on 23-4- 
1973 (Gauhati). 

8. The expiration of the period of 
limitation for an appeal gives rise to a valu- 
able right in favour of tne respondent, to 
treat the order appealed against as binding 
and beyond challenge, as between the par- 
ties. When sufficient cause for excusing the 
delay is shown, discretion is given to the 
Court to condone the delay and admit the 
appeal. The existence of sufficient cause, 
for not filing the appeal in time, is a condi- 
tion precedent that must te satisfied before 
a Court or tribunal can exercise its discre- 
tion to grant or refuse extension of time. If 
this condition is not satisfied, there is no 
room for exercising that discretion to excuse 
the delay. In the instant case, as we have 
_jalready pointed out, there is no dispute that 
the appeal before the Settlement Officer was 
filed beyond time. The respondent No. 2, 
while filing the appeal, gave an explanation 
to the Settlement Officer that it was within 
time, stating that he earlier filed an applica- 
tion for copy of the order appealed against 
but failed to get any copy on that applica- 
tion. No affidavit was filed to that effect and 
there was no application for condonation of 
the delay. It appears that this contention was 
not~pressed either before the Sub-Divisional 
Officer or before the Board. Under the cir- 
cumstances there was no basis for condona- 
(tion of the delay. 


9. As a result cf the foregoing dis- 
cussion, we have no hesitation to hold that 
the impugned order of the Revenue Board 
was illegal and without jurisdiction. We ac- 
cordingly quash the said order in exercise 
of our powers under Article 226 of the Con- 
stitution. The petition is allowed and the 
rule is made absolute. In the circumstances 
of the case, we, however, leave the parties 
to bear their own costs. - 


P. K. GOSWAMI, C. J. :— I agres. 
Petition allowed. 
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. P. K. GOSWAMI, C. J. AND 
B. N. SARMA, J. 

Dayakrishna Verma, Petitioner v. The 
Regional Transport Authority Shillong and 
another, Respondents. 

Civil Rule No. 540 of 1971, DJ- 19-5- 
1973. 

: Index Note:— (A) Mefor Vehicles Act, 
S. 60 (1) — No rules framed under S. 68 
E E ac cP a ag ee 
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Dayakrishna v. R. T. A., Shillong (Goswami C. J.) 


A ILR. 


authorizing delegation of powers — Secretary 
R. T. A. suspending permit for 2 months — 
Validity. 


Brief Note:— (A) In absence of any 
rules under Section 68 delegation of power 
as recuired under Section 44 (5), Section 62 
(2-A) does not come into play and the Secre- 
tary’s action (suspension of permit for two 
months) becomes therefore, invalid. Appro- 
val by the Chairman, ‘Regional Transport 
Authority, of such action also does not alter 
the invalidity. The order also violates Pro- 
viso to Section 60 (2-A) prescribing maximum 
Suspension period of one month. (Para 2) 


_S. N. Bhuyan and D. P. Chaliha, for 
Petitioner; M. A. Laskar, for Respondents. 


GOSWAMI, C. J.:— This application 
under Article 226 of the Constitution of 
India is directed against an order passed by 
the State Transport Authority upholding the 
order of the Secretary and the Chairman of 
the Regional Transport Authority, Shillong. 


2. The petitioner had a contract carri- 
age permit to run a taxi cab at Shillong. The 
Regional Transport Authority duly granted 
him a permanent contract carriage permit 
some time in July 1966. The permit was 
renewed from time to time. It appears that 
as per conditions of the permit a meter is 
to be fitted in the vehicle. It is admitted that 
from 1-5-70 the meter went out of order and 
was sent for repair. His vehicle No. 
ASA 7383 was thus found plying without 
meter on 1-5-1970. For this breach of the 
condition he was asked to show cause against 
Suspension of his permit. The petitioner 
submitted his explanation and he was served 
with an order dated 29-8-1970 passed by the 
Secretary, Regional Transport Authority, 
directing him to pay a composition fee of 
Rupees 300/- on pain of suspension of his 
permit for two months. The petitioner did 
not agree to pay the composition fee and 
preferred an appeal to the State Pransport 
Authorily and the same was dismissed. A 
ground was taken amongst others before the 
State Transport Authority that the Secretary, 
Regional Transport Authority, had no juris- 
diction to suspend the permit in the way done. 
It is now admitted by Mr. Laskar on behalf 
of the Respondents that there are no rules 
by which the Regional Transport Authority 
authorised the Secretary or even the Chair- 
man to pass appropriate orders under Sec- 
tion 60 (1) of the Motor Vehicles Act, briefiy 
the Act. Under Section 60 (2-A), introduced 
by the Amendment Act 56 of 1969 “the 
powers exercisable under sub-section (1) or 
sub-section (1-A) (other than the power to 
cancel permit) by the transport authority 
which granted the permit may be exercised 
by any authority or person to whom such 
powers have been delegated under sub-s, (5) 
of Section 44; provided that (i) no such 
authority or person shall pass an order sus- 
pending the permit for a period exceeding 
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one month or reducing the period thereof by 
more than one month; and (ii) 
Under Section 44 (5) of the Act the State 
Transport Authority and any Regional Trans- 
port Authority, if authorised in this behalf 
by rules made under Section 68 may delegate 
such of its powers and functions to such 
authority or person and subject to such res- 
trictions, limitations and conditions as may be 
prescribed by the said rules. It is, therefore, 
clear that certain powers and functions of 
the Regional Transport Authority may be 
delegated to another authority or person pro- 
vided there are rules made under Section 68 
lauthorising the delegation. As stated earlier, 
Mr. Laskar very fairly concedes that no rules 
have been made under Section 68 in that be- 
half. Mr. Laskar also tried to persuade us 
to dismiss this application by pointing out 
that the action of the Secretary has been ap- 
proved by the Chairman, Regional Transport 
Authority, who in this case is the Deputy 
Commissioner. If the action of the Secre- 
tary is invalid because of non-existence of 
rules, the same infirmity will be attached to 
the order of approval made by the Chairman 
even assuming that the order of approval 
may be considered as tantamount to action 
by the Chairman. We are, therefore, not 
impressed by this submission made by Mr. 
Laskar. There is another infirmity in the 
order of the Secretary. He has suspended 
the permit for two months which is in direct 
violation of proviso (i) to Section 60 (2-A). 
We are rather surprised that the appellate 
authority did not take these things into con- 
sideration even though it is admitted by Mr. 
Laskar that the points were specifically taken 
in-the appeal before it. The order of sus- 
pension in this case passed by the Secretary 
is, therefore, without jurisdiction, and the 
Same is hereby quashed. -Necessarily the ap- 
pellate order also falls. 


3. The application is accordingly 
allowed, and the Rule is made absolute. The 
petitioner is entitled to costs which we assess 
at Rs. 150/-. 

B. N. SARMA, J. :— I agree. 


Application allowed. 


AIR 1974 GAUHATI 53 (V 61 C 16) 
P. K. GOSWAMI, C. J. AND 
R. S. BINDRA, J. 

Basantipur Tea Co. (Pvt.) Ltd., Appel- 
lant v. Collector of Cachar, Respondent. 

First Appeal No. 50 of 1972, DJ- 2-5- 
1973 from order of S. Phukan, Dist., J., 
Silchar, D/- 16-6-1972. 

Index Note :— (A) Land Acquisition Act 
(1894), S. 18 — Reference — In absence of 
compliance with S. 9 (2) the claim of interest- 
ed person cannot be restricted to provisions 
of S. 25 (2) — (X%-Ref :— Sections 9, 25 (2).) 
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Brief Note :— (A) Where a notice under 
Section 9 (1) does not give fifteen days time 
for submission of claims as is mandatory 
under Section 9 (2), the omission of the in- 
terested person to submit claim within the 
period mentioned in the notice under Sec- 
tion 9 (1) would be deemed to be with suf- 
ficient reason. Hence in a reference under 
Section 18 his claim cannot be restricted to 
the provisions of Section 25 (2). (Para 6) 


J. P. Bhattacharjee and S. K. Hom 
Chaudhary, for Appellant; A. M. Mazumdar, 
Jr. Govt..Advocate, Assam, for Respondent. 


GOSWAMI, C. J.:— This First Appeal 
arises out of an order passed by the learned 
District Judge, Silchar, in a reference under 
Section 18 of the Land Acquisition Act, 1894, 
hereinafter called the Act. 


2. The  appellant-company, whose 
land measuring 49 bighas 18 kathas 4 chataks 
including tea garden land with tea bushes, was 
acquired by the Government, was aggrieved 
by the award dated 15th November, 1967 of 
the Collector giving a sum of Rs. 63,405.10. 
The appellant is now claiming a sum of 
Rs. 3,87.222.25 p. Being aggrieved by the 
said. award, it made an application to the 
Collector on 26th December, 1967 praying 
for a reference under Section 18 of the Act. 
Although the actual date of the reference by 
the Collector is not known, it appears there 
was considerable delay in making the refer- 
ence which was registered by the District 
Judge only on Sth March, 1970 being Misc. 
Case No. 21 of 1970. 


3. At the time of hearing of the re- 
ference before the District Judge, an objec- 
tion was taken under Section 25 (2) of the 
Act on the ground that the appellant had 
refused or omitted without sufficient reason 
to make any claim to compensation after re- 
ceipt of the notice under Section 9 of the 
Act. Being faced with this position, the ap- 
pellant made an application before the Dis- 
trict Judge on 16th June, 1972 under Sec- 
tion 25 (3) of the Act, pleading certain suf- 
ficient reason for its omission to make the 
claim. The learned District Judge, however, 
held that there was no sufficient reason for 
omission to make the claim and, therefore, 
rejected the application and also the reference, 
Hence this appeal. 


4, The short question that arises for 
consideration is whether the notice under Sec- 
tion 9 was a valid notice in accordance with 
law and whether the same was served on the 
appellant. 


5. It is now admitted that the notice 
under Section 9 was dated 2nd November, 
1967 fixing 10th November, 1967 for mak- 
ing the claims and the same was served on 
an advocate representing the company before 
the Collector at an earlier stage by filing a 
vakalatnama on 10th October, 1967. As is 
noted earlier, the award itself was made on 
15th November, 1967 within less than 15 days 
of even the date of the issue of the notice 
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and even within six days cf service of notice 
on the advocate. We may now read Sec- 
tion 9 of the Act: 


“(1) The Collector should then cause 
public notice to be given at convenient places 
on or near the land to be taken, stating that 
the Government intends to take possession 
of the land and that claims to compensation 
for all interests in such land may be made 
to him. 


(2) Such notice shall state the particulars 
of the land so needed, and shall require all 
persons interested in the land to appear per- 
sonally or by agent before the Collector at a 
time and place therein mentioned (such time 
not being earlier than fifteen days after the 
date of publication of the notice), and to 
state the nature of their respective interests 
in the land and the amount and particulars 
of their claims to compensetion for such in- 
terests, and their objections (if any) to the 
measurements made under Section 8. The 
Collector may in any case require such state- 
ment to be made in writing and signed by 
the party or his agent. 

(3) The Collector shall also serve notice 
to the same effect on the occupier (if any) of 
such land and on all such persons known or 
believed to be interested therein, or to be 
entitled to act for persons so interested, as 
reside or have agents authorised to receive 
service on their behalf, within the revenué 
district in which the land is situate. 


(4) In case any person so interested resl- 
des elsewhere, and has no such agent, the 
notice shall be sent to him by post in a letter 
addressed to him at his last known residence 
address or place of business and registered 
under Part III of the Indian Post Office Act, 
1866.” 


6. It is apparent that the advocate 
may have appeared on behalf of the company 
in the proceeding in connection with a noti- 
fication issued under Section 4 (1) of the Act 
or for some other matter in that connection. 
It is clear under Section 9 (2) that notice 
under Section 9 (1) has to be served upon 
all persons interested in the land and there 
is a clear mandate of the section not to give 
time in the notice less than fifteen days after 
the date of the publication of the same. The 
expression in Section 9 (2) is of a compulsive 
character to the effect that “such time not 
being earlier than fifteen days after the date 
of the publication of the notice.” As stated 
earlier, the notice under Section 9 issued on 
2nd November, 1967 gave time for submis- 
sion of claims within 10th November, 1967, 
which is in clear violation of the mandatory 
provision under Section 9 (2). The notice 
issued under Section 9, therefore, is no notice 
under the law and omission to appear in 


Court in answer to such a notice, even if it- 


were served on the appellant, would not 
justify a penal deprivation of the right to 
make a claim under Section 25 (2). When 
omission to make a claim in answer to a 
statutory notice, such as is provided under 
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Section 9 (2), entails penal consequence as 
provided for in Section 25 (2), strict confor- 
mity to legal requirement of the notice is 
demanded under the law. Besides, we find 
in this case that service of the notice under 
Section 9 (2} on the advocate, in the cir- 
cumstances stated above, is not proper ser- 
vice on the appellant. That being the posi- 
tion, the appellant had, in our opinion, suf- 
ficient reason for not making any claim in 
answer to the so-called notice under Sec- 
tion 9 (2) of the Act. The learned District 
Judge was, therefore, not justified in holding 
that the appellant did not make out a case 
of sufficient reason for omitting to make its 
claim in answer to the notice under Sec- 
tion 9 (2). The learned District Judge was 
therefore also not justified in rejecting the 
reference on that ground. 


7. In the result, the appeal is allow- 
ed. The reference is restored to the file of 
the District Judge, who will dispose of the 
Same expeditiously in accordance with the 
law. We will, however, make no order as 
to costs. 


R. S. BEINDRA, J. :— I agree. 
Appeal allowed. 


AIR 1974 GAUHATI 54 (V 61 C 17 
SPECIAL BENCH 
M. C. PATHAK, C. J, D. M. SEN AND 


D. PATHAK, JJ. 


Shyam Sundar Agarwal and Co., Peti- 
tioner v. The State of Assam and others, 
Opposite Parties. 


Civil Revn. No. 107 of 1971, DJ- 19-6- 
1974, against order of S. K. Bordoloi, Asst. 
Dist. J., Dibrugarh, D/- 31-7-1971. 


Index Note: — (A) Civil P. C. (1998), 
Section 151, Order 9, Rule 13, Order 41, 
Rule i and Order 43, Rule 1 (d) — Proceed. 
ings for setting aside ex parte decree -— Dis- 
missal for default — Mistake of Court due to 
laches of its office —— Petition under Sec- 
tion 151 for restoration —- Maintainability. 


Brief Note: — (A) When an application 
under Order 9, Rule 13 for setting aside ex 
parte decree is dismissed for default, ordi- 
narily an appeal would lie under Order 43, 
Rule 1 (d) and if no appeal is filed, the 
remedy under Section 151 cannot be availed 
of. But where the order of dismissal for de- 
fault is the result of a mistake of the Court 
due to laches on the part of its office, the 
party should not suffer for such a mistake 
but the mistake may be rectified by the Court 
itself under Section 151 or Order 41, Rule 1. 
AIR 1954 Assam 1 (FB) and ATR 1970 SC 
997 and Civil Revn. No. 44 of 1971, D/- 7-2- 
1974 (Gauhati), Disting. (Paras 10. 11) 
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Cases Referred: Chronological Paras 


(1974) Civil Revn. No. 44 of 1971, D/-.7-2- 
1974 (Gauhati), Jami Ram Medhi v. Ram- 
jan Ali ' 8 

AIR 1970 SC 997 = (1971) 1 SCR 207, 

.  Nainsingh v. Koonwarjee 5 
AIR 1954 Assam 1 = ILR (1953) 5 Assam 

538 (FB), Madanlal v. Tripura Modern 

Bank Ltd. l 4 

. B. M. Goswami and J. K. Barua, for 
Petitioner; K. Sarma, for Opposite Parties. 


M. C. PATHAK, C. J.:— By this ap- 
plication under Section 115 and/or Sec. 151 
of the Code of Civil Procedure the petitioner- 
firm has challenged the order dated 31-7-1971 
passed by the learned Assistant District 
Judge, Lakhimpur District, Dibrugarh in 
Miscellaneous Case No. 103 of 1969. The 
facts leading to this Revision petition are as 
follows: 

Z. The petitioner Shyam Sundar 
Agarwal and Co. filed a Money Suit being 
M. S. No. 37 of 1968, against the opposite 
parties for recovery of Rs. 56012.05 p due 
on contract work done by the petitioner. The 
suit was decreed ex parte on 24-8-1968. On 
behalf of the State of Assam the Govern- 
ment Pleader filed a petition under Order 9, 
Rule 13, Civil Procedure Code for setting 
aside the ex parte decree and for restoring 
the original suit to file. That petition was 
registered as Miscellaneous Case No. 118/68, 
which was however dismissed for default on 
6-11-68. On behalf of the State of Assam 
the Government Pleader filed a petition under 
Section 151, Civil Procedure Code for resto- 
ration of Miscellaneous Case No. 118/68 to 
file and that petition was numbered as Mis- 
cellaneous Case No. 103/69. By order dated 
31-7-1971 the learned Assistant District Judge 
allowed the Miscellaneous Case No. 103 of 
1969 on condition of rectifying the defects in 
iccordance with law and by the same order 
Misc. Case No. 118/68 was directed to be 
restored to file on removing the defects 
pointed out. Hence this revision petition. 


3. The learned Counsel for the peti- 
tioner submits that an appeal under O. 43, 
Rule 1 (d), Civil Procedure Code, lies from 
an order under Rule 13 of Order 9, reject- 
ing an application (in a case open to appeal) 
for an order to set aside a decree passed ex 
parte. When Miscellaneous Case No. 118/68 
was dismissed for default on 6-11-1968, an 
appeal lay from that order of rejection of 
the application for setting aside the ex parte 
decree under Order 43, Rule 1 (d) and there- 
fore no petition under Sec. 151, Civil Pro- 
cedure Code lay against the order dated 6-11- 
68 and as such the impugned order, it is sub- 
mitted by the learned Counsel, is without ju- 
Tisdiction and bad in law. 


4. In this connection the learned 
Counsel for the petitioner has relied on the 
decision of this Court in Madanlal v. Tri- 
pura Modern Bank Ltd., AIR 1954 Assam 1 
(FB) wherein the majority of the learned 
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Judges held that no matter whether an ap- 
plication under Order 9, Rule 13 was dis- 
missed for default or on the merits, an ap- 
peal would be competent under Order 43, 
Rule 1 (d), Civil Procedure Code. 


5. The learned Counsel for the peti- 
tioner then referred to the decision of the 
Supreme Court in Nainsingh v. Koonwarjee, 
AIR 1970 SC 997 wherein the Supreme 
Court has observed as follows:— 

“The High Court, in our opinion, erred 
in holding that the correctness of the remand 
order was open to review by it. The order 
in question was made under Rule 23, O. 41, 
Civil Procedure Code. That order was ap- 
pealable under Order 43 of that Code. As 
the same was not appealed against, its cor- 
rectness was no more open to examination in 
view of Section 105 (2) of the Code which 
lays down that where any party  aggriev- 
ed by an order of remand from which an 
appeal lies does not appeal therefrom he 
shall thereafter be precluded from disput- 


ing its correctness. The High Court has 
misconceived the scope of its inherent 
powers. Under the inherent power of Court 


recognised by Section 151, Civil Procedure 
Code, a Court has no power to do that which 
is prohibited by the Code. Inherent jurisdic- 
tion of the Court must be exercised subject 
to the rule that if- the Code does contain 
specific provisions which would meet the ne- 
cessities of the case, such provisions should 
be followed and inherent jurisdiction should 
not be invoked. In other words the Court 
cannot make use of the special provisions of 
Section 151 of the Code where a party had 
his remedy provided elsewhere in the Code 
and he neglected to avail himself of the same. 
Further the power under Section 151 of the 
Code cannot be exercised as an appellate 
power.” 

6. The learned Counse!’s submission 
in substance is that the order dated 6-11- 
1968 dismissing the Miscellaneous Case No. 
118/68, whether it was dismissed for default 
or on merits, was appealable under Order 41, 
Rule 1 (d) of the Civil Procedure Code; and 
the provisions of Section 151, Civil Proce- 
dure Code cannot be made use of where a 
party had his remedy provided elsewhere in 
the Code and he neglected to avail himself 
of the same. 

7. In the instant case, it is submitted, 
the defendant could have preferred an appeal 
from the order dated 6-11-68 but they failed 
to do so. On the other hand, they filed an 
application under Section 151, Civil Proce- 
dure Code and therefore no remedy could be 
given to the defendant under that provision 
and the power under Section 151 could not 
be exercised as an appellate power. 

8. In Jami Ram Medhi v. Ramjan 
Ali, Civil Revn. No. 44 of 1971 decided on 
7-2-1974 (Gauhati), it was held by a Single 
Bench of this Court as follows:— 

“It is the settled law that if there is a 
specific provision for appeal against an order 
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under the Civil Procedure Code, Section 151 
of the Code is not attracted.” 


9. In the instant case Miscellaneous 
Case No. 118/68 was dismissed for default 
on 6-11-68 and the result was that the appli- 
cation under Order 9, Rule 13, Civil Proce- 
dure Code stood dismissed and ordinarily an 
appeal from such an order would lie under 
Order 43, Rule 1 (d), Civil Procedure Code 
and if no such appeal has been filed the 
remedy under Section 151, Civil Procedure 
Code cannot be availed of. 


10. In the instant case, however, the 
~ application under Order 9, Rule 13, Civil 
Procedure Code (Misc. Case No. 118/68) was 
filed on 18-9-68. By the order dated 18-9-68 
the Court directed the epplicant to take steps 
within three days. The cas2 was put up on 
1-11-68 and the order passed on the same 
date shows that notices could not be issued 
for want of requisites and that the 
petitioner only filed a Hazara. On 
that date the Presiding Officer was on leave 
and the order has been signed by the She- 
ristadar himself. The order has not been 
signed by any Judicial Officer. The record 
was next put up on 6-11-68 and the Court 
lordered that on that date also the applicant 
was absent and no steps were taken, that is, 
requisites were not filed and as such the case 
was dismissed for default. These aspects of 
the case were considered by the learned As- 
sistant District Judge in the impugned order 
and he found as follows:— 

“The G. P. was absent on 6-11-68. He 
has given an explanation that he was away 
in the NEFA area with some Govt. case. 
His presence on 6-11-68 was not legally ne- 
cessary had the process with process fee been 
there on the record. The case on that ground 
could not have been dismissed. It was due 
to default in taking steps that the Misc, Case 
No. 118/68 was dismissed. But as I hold 
that the processes and process fee were filed 
in time, the said dismissal must be treated 
as an abuse of the powers of the Court.” 


il. The learned Assistant District 
Judge has thus found that the processes and 
process fee in Misc. Case No. 118/68 were filed 
by the Government Pleader in due time and 
therefore the application could not have been 
dismissed for not taking steps on 6-11-68. 
That being the position, the order of dismis- 
sal for default passed on 6-11-68 was pass- 
ed on account of mistake of the Court. The 
order of dismissal for default is the result 
of a mistake of the Court as found by the 
learned Assistant District Judge, and the mis- 
take could occur due to the laches on the 
part of the office of the Assistant District 
Judge. No party should suffer for the laches 
of the office of the Court in this way. That 
being the position the order of dismissal for 
default of Misc. Case No. 118/68, which 
arose out of a mistake or error apparent on 
the face of the record, may be rectified by 
the Court itself under either Section 151 or 
under Order -47, Rule 1, Civil Procedure 
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Code. The impugned order of the learned 
Assistant District Judge is therefore sustain- 
able in law and there is no ground for in- 
terference with the impugned order in this 
Revision Petition. 


o RB. The learned Counsel for the peti- 
tioner has submitted that even assuming that 
an application under Section 151 lies, the im- 
pugned order of the learned Assistant District 
Judge was bad because of all the defendants 
did not file the application for setting aside 
the ex parfe decree and that the application 
filed on behalf of the State of Assam was 
not verified by the proper person. The learn- 
ed Assistant District Judge has elaborately 
dealt with these points and his findings on 
these points cannot be said to be in any way 
bad in law or without jurisdiction. Hence 
we do not find any substance in the submis- 
oR of the learned Counsel in this regard 
also, 


13. In the result we find that this 
petition has no merits and is accordingly re- 
jected. The Rule is discharged. The stay 
order stands vacated. In the facts and cir- 
cumstances of the case, we make no order 
as to costs, 


D. PATHAK, J.— I agree. 
D. M. SEN, Ja I agree. 
Rule discharged. 
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Union of India and others, Appellants v. 
R. C. Malpani and another, Respondents. 


Misc. Appeal (First) No. 25 of 1970, D/- 
7-6-1974, from decision of S. K. Bardoloi, 
Asst. Dist. J., Lakhimpur, D/- 23-12-1969. ` 


Index Note: — (A) Arbitration Act 
(1940), Section 5 — Authority of arbitrator 
— Reference “of all disputes” — Extent of 
his authority. (X-Ref:— Section 2 (e).) 

Brief Note: — (A) An arbitrator gets 
jurisdiction only if a reference is made to 
him and not otherwise. (Para 3) 


A reference of all matters in difference 
gives the arbitrator power over. all matters 
in difference down to the period of the sub- 
mission, but does not, except under very spe- 
cial circumstances, enable him to award on 
future or contingent claims or give damages 
in respect of money demands becoming due 
after the date of submission. Even if the 
submission be of all differences and “of any- 
thing in anywise relating thereto”, these Jat- 
ter words do not extend the power of the 
arbitrator to matters which, though relating 
to existing differences, arise after the date of 
submission. Russel’s Treatise on Arbitration, 
page 77, Rel. on. (Para 8) 

According to terms of contract conclud- 
ed between the President of India and the 
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“to refer all 
to the sole arbitration of 
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for arbitration. 
ence and gave his award on 20-2-1967. Sub- 
sequently some more 
between the parties and the Director-General 
of Works in pursuance of arbitration -clause 
in the contract appointed N to arbitrate those 
disputes. The contractor, however, sought 
’°s arbitration of these new disputes by his 
letter dated 6-7-1968. The contractor filed an 
application under Sections 5 and 20 read with 
Section 41 of the Arbitration Act in Court: 


Held: The letter of contractor dated 
6-7-1968 does not constitute a reference to 
arbitrator and the corollary that follows 1s 
that no violation of Section 5 is involved. 
B having not been appointed as an arbitrator 
for decision of disputes outlined in that let- 
ter, lacks jurisdiction to take seisin of the 
same and so no question of cancellation or 
revocation of his authority as an arbitrator 
arises. (Paras 6, 7) 


Index Note: — (B) Arbitration Act 
(1940), Section 2 (e) — Reference — By 
whom it can be made. 

Brief Note: — (B) To make reference 
is the sole privilege of the parties including 
their agents or that of court. It can be made 
to an arbitrator by the parties jointly or by 
one of them giving notice to the other or 
on seeking help of the Court, the Court act- 
ing on behalf of the party reluctant to make 
the reference. (Paras 3, 6) 


Cases Referred: Chronological Paras 


(1968) Civil Revn. No. 59 of 1968 (Gau- 
hati) 7 


(1965) Civil Revn. No. 70 of 1965 (Gau- 
hati) 7 
(1962) Civil Revn. No. 36 of 1962 (Gau- 
hati) 7 


G. K. Talukdar, Sr. Govt. Advocate for 
Appellants; A. R. Barthakur, P. Prasad and 
M. K. Sharma, for Respondents. 


BINDRA, J.:—- A contract for exten- 
sion and strengthening of taxi-tracts and pro- 
vision of crash barriers and taxi-tracks at 
Chabua Air-field was concluded between the 
President of India and Sri R. C. Malpani 
sometime in the year 1962-63 and on conclu- 
sion of the contractual -work some disputes 
cropped up between the parties. Those dis- 
putes were referred on 19-1-66 to the arbitra- 
tion of Brig. N. S. Bhagat. This arbitrator 
entered upon the reference and gave his 
award on 20th February, 1967. Subsequent- 
ly, it appears, some more disputes cropped 
up between the parties and the Director-Gene- 
ral of Works, Army Headquarters, Engineer- 
ing Branch, New Delhi, apvointed Brig. 
M. P. Joseph for decision therzof. The con- 
tractor objected to that appointment, and 
since Brig. M. P. Joseph exhibited disincli- 
nation to do the arbitration, the Director- 
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General appointed Brig. Narulla as the arbi- 
trator. The contractor having felt aggriev- 
ed, moved an application under Sections 5 
and 20 read ‘with Section 41 of the Indian 
Arbitration Act, 1940, hereinafter called the 
Act, contending that the Director-General 
having once appointed Brig. N. S. Bhagat as 
the sole arbitrator by his letter dated 19-1-66 
for decision of the existing as also the future 
disputes, he (the Director-General) lacked 
jurisdiction to appoint another arbitrator. The 
precise contention raised was that after an 
arbitrator has been appointed, his appoint- 
ment can be annulled in terms of Section 5 
of the Act only through the Court or in terms 
of the agreement entered into between the 
parties, and that since the agreement be- 
tween the parties does not authorise the re- 
vocation of the authority of an appointed 
arbitrator, the only alternative left to the 
Director-General, or for that matter to the 
Union of India, was to seek the approval of 
the Court for revoking the authority of Brig. 
N. S. Bhagat. 


2. On the authority of the letter Ex. 
2 dated 19th January, 1966, addressed by the 
Director-General of Works to the contractor 
R. C. Malpani and the Chief Engineer, Eas- 
tern Command, Calcutta, by which he (the 
Director-General) appointed Brig. N. S. Bha- 
gat as the sole arbitrator, the trial Court 
held that Brig. Bhagat had been appointed 
arbitrator not only in respect of disputes qua 
which a reference was made to him on 19th 
January, 1966, but also in respect of future 
disputes that may crop up between the par- 
ties under the contract concluded between 
them. This finding was rested by the trial 
Court on para 2 of that letter. That para 
reads: “Any disputes which may subse- 
quently arise in respect of this contract shall 
also be referred to Brigadier N. S. Bhagat 
for adjudication.” Having reached the con- 
clusion that it was Brig. Bhagat who was 
to arbitrate in respect of all the disputes that 
may arise between the parties out of the 
contract in question, the trial Court made 
absolute its temporary injunction restraining 
Brig. M. P. Joseph and Brig. Narulla to 
proceed with the arbitration as desired by 
the Union of India. l 


3. We think that the learned trial 
Court went wholly wrong in deciding the 
fate of the dispute between the parties on 
the footing of para 2 of the letter Ex. 2. It 
is elementary that the right of a party to 
a dispute to claim arbitration is rooted in 
the arbitration agreement, or, as is popular- 
ly called, arbitration clause in a contract. The 
expression “arbitration agreement” is. define 1 
in clause (a) of Section 2 of the Act, to mean 
a written agreement to submit present or 
future differences to arbitration, whether an 
arbitrator is named therein or not. The con- 
tention of the contractor that the letter Ex. 2 
gives him auchority to claim that it is Brig. 
Bhagat who is to decide all the disputes, pr- 
sent and future, that may crop up between 
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the parties would therefore look to be entire- 
ly spurious, Ex. 2 being not an agreement be- 
tween the parties. The contract concluded 
tetween the parties is marked Ex. A, and ac- 
cording to its terms, vide page 29 of the con- 
tract, the parties had agreed “to refer all dis- 
putes as required by Condition 70 to the sole 
arbitration of an Engineerirg Officer to be 
appointed by the Director-General of Works, 
Army Headquarter, New Delhi, whose deci- 
sior shall be final, conclusive and binding.” 
It is this agreement which alone can deter- 
mine the right of one party or the other to 
the appointment of an arbitrator, and not 
what is mentioned in para 2 of Ex. 2. The 
letter Ex. 2, practically specking, is the re- 
ference made by the parties to the arbitrator 
Brig. N. S. Bhagat through the Director- 
General of Works to whom power had been 
given by the parties to the contract to ap- 
point some Engineering Officer as an arbitra- 
tor. It follows that the rights of the par- 
ties shall be governed by Ex. A and not by 
what is mentioned in Ex. 2, which was, in 
another way, notice to the contractor and 
the Chief Engineer of Works about the ap- 
pointment of Brig. N. S. Bhagat as an arbi- 
trator by an authority competent to appoint 
him in terms of the contract Ex. A. Another 
fact of vital importance which appears to have 
missed notice in the Court bzlow is that an 
arbitrator gets jurisdiction only if a reference 
is made to him and not otherwise. The ex- 
pression “reference” is defined in clause (e) 
of Section 2 of the Act. It means a refer- 
ence to arbitration. The reference can be 
made to an arbitrator either by the parties 
jointly or by one of them after giving a 
notice fo the other, or on seeking help of the 
Court, the Court acting on behalf of the 
party reluctant to make the reference in the 
manner the Court acts while executing a 
transfer deed in a suit for specific perform- 
ance of the contract on behalf of the party 
who had gone back on his commitment. 
Therefore, without reference the arbitrator 
lacks jurisdiction to underteke the job of 
arbitration. It is in the light of these basic 
principles that we now proceed to examine 
the factual data to determine whether Brig. 
Bhagat had jurisdiction to Cecide the dis- 
putes still pending between the parties, or, 
put in other words, whether any reference 
had been made to him in the eye of law 
respecting those disputes. 


4. As stated above, the disputes 
which had arisen between the parties until 
the letter Ex. 2 had been addressed by the 
‘ Director-General on 19th January, 1965, to 
the contractor and the Chief Engineer, were 
referred to the arbitration oz Brig. N. S. 
Bhagat who admittedly was an Engineering 
Officer. Brig. Bhagat made his award on 
20th February, 1967. It appears that on 6th 
July, 1968, the contractor wrote a letter, 
cepy Ex. 4, to Brig. Bhagat requesting that 
in terms of para 2 of Ex. 2 Ee should pro- 
ceed with arbitration of certain other čs- 
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putes which had arisen between the parties 
since after the first reference. Brig. Bhagat, 
it looks, had retired by then and so he claim- 
ed fees in his capacity as a non-official arbi- 
trator. Though the contractor was out to pay 
him the fees, but probably the Union of 
India was reluctant. Brig. Bhagat was also 
not clear in his mind if he had the juris- 
diction to undertake the arbitration respect- 
ing the fresh disputes that had been report- 
ed to him by the contractor. Therefore, he 
wrote a letter on 11th July, 1968, to the 
Engineer-in-Chief enquiring whether the En- 
gineer-in-Chief desired him to act as an ar- 
bitrator respecting disputes mentioned in the 
contracior’s letter dated 6th July, 1968, and 
if the reply be in the affirmative then, Brig. 
Bhagat stated, he would charge fees at the 
rate of Rs. 300.00 per day, vide enclosure 
to the letter Ex. 10. they both, letter and the 
enclosure, constituting Annexure J filed by 
the contractor. 


r 


5. The Engineer-in-Chief, it is not in 
dispute, did not agree to Brig. Bhagat’s 
working as an arbitrator for the decision of 
the new disputes. It was obviously for the 
reason that in terms of the arbitration clause 
of the contract, the Director-General could 
have appointed only some Engineering Off- 
cer as arbitrator and Brig. Bhagat having 
retired, he could not answer the description 
of an Engineering Officer. These facts leave 
no room for doubt on the points that when 
the contractor sought Brig. Bhagat’s arbitra- 
tion by his letter Ex. 4, dated 6th July, 1968, 
Brig. Bhagat had become functus officio, hav- 
ing giver his award on 20th February, 1967, 
and he not being then an Engineering Officer, 
he could not be appointed as an arbitrator 
in terms of the arbitration clause. Conse- 
quently, it is not possible to endorse the ac- 
tual finding given by the trial court or ihe 
reasoning applied by it in reaching that find- 
ing. 


6. We are tempted to have another 
look at para 2 of Ex. 2. It says that any 
dispute which may subsequently arise be- 
tween the parties “shall also be referred to 
Brig. N. S. Bhagat for adjudication”, Ob- 
viously, the para contemplates a fresh refer- 
ence to Brig. Bhagat which manifestly nega- 
tives contractor’s contention that on the 
basis of reference once made to him Brig. 
Bhagat can assume jurisdiction for decision 
of another set of disputes. Nay more. Power 
was given by the parties per Ex. A to the 
Director-General to appoint an arbitrator 
and not to make a reference to the arbitra- 
tor. Reference power was not given to him 
and the reason for it is clear. To make re- 
ference is the sole privilege of the parties 
including of course their agents or that of 
the Court. It is not the stand of the con- 
tractor that the Director General was agent 
of Union of India, or his own, or of both. 
Therefore, what was mentioned by Director 
General in “x. 2 has no binding value on 


1974 


the Union of India, and so it has been right- 
ly submitted on its behalf that Brig. Bhagat 
has no. authority to arbitrate on fresh crop 
of disputes between the parties. 


7. Sri A. R. Barthakur, the learned 
counsel representing the contractor, brought 
to our notice this Court’s unreported deci- 
sions in Civil Revns. Nos. 36 of 1962, 59 of 
1968 and 70 of 1965 (Assam) to support 
his contention that the authority of an arbi- 
trator once appointed cannot be revoked 
without the intervention of the Court un- 
less such revocation can be spelled out of 
the terms of the agreement concluded be- 
tween the parties. However, in our consider- 
ed opinion the present is not a case of revo- 
cation because Brig. Bhagat had given his 
award respecting the reference which was 
made to him on 19th January, 1966. The 
contractor wanted Brig. Bhagat to take 
cognizance and exercise jurisdiction over 
another dispute that had arisen between the 
parties after the first reference dated 8-1-66 
had been made to him and that reference 
fhad been awarded. Brig. Bhagat could enter 
upon the new reference only if it was made 
by the parties jointly, or by the Court to 
whom one of those parties may have ap- 
proached for the purpose. This, however, is 
not the case here. Therefore, we hold with- 
out demur that the letter dated 6th July, 
1968, of the contractor does not constitute 
a reference to the arbitrator, and the corol- 
lary that follows is that no violation of Sec- 
tion 5 of the Act is involved in the present 
case, Brig. Bhagat having not been appoint- 
ed as an arbitrator for decision of the dis- 
putes outlined in contractor’s letter dated 6th 
July, 1968, lacks jurisdiction to take seisin 
of the same and so no question of cancella- 
tion or revocation of his authority as an 
arbitrator arises. 


8. Though the parties? Counsel were 
unable to cite any authority (except the three 
unreported decisions brought to our notice 
by Sri A. R. Barthakur) in support of their 
rival contentions, but Russel had discussed 
the question at anvil on page 77 of his 
Treatise on Arbitration, Eighteenth Edition. 
The learned commentator states under the 
heading “Matters accruing before and after 
date of submission” that a reference of all 
matters in difference gives an arbitrator power 
over all matters down to the period of the 
submission, but does not, except under very 
special circumstances, enable him to award 
on future and contingent claims, or to give 
damages in respect of money demands be- 
coming due after the date of the submission. 
He states further that even if the submis- 
sion be of all differences and “of anything 
in anywise relating thereto,’ these latter 
words do not extend the power of the arbi- 
trators to matters which, though relating to 
the existing differences, arise after the date 
of the submission. These propositions en- 
unciated by Russel are founded on reported 
judgments of the English Courts. We are of 
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the opinion that both the propositions apply 
without qualification to the law of arbitra- 
tion prevalent in India, and so we are in 
respectful agreement with the same. 

' 9, A reference to para 25 of the ap- 
plication made by the, contractor to the 
Court would show that the reliefs claimed 
by him were as under: 

(a) That the respondents to the aprlica- 
tion be directed. to file in Court the contract 
concluded between the parties; 

(b) That Brig. N. S. Bhagat be directed 
to proceed with the reference and decide the 
disputes outlined in the application; and 


(c) That Brig. M. P. Joseph be restrain- 
ed from entering upon the reference mace to 
him per letter dated Sth February, 1969, “till 
this application is disposed of by this learn- 
ed Court.” 


10. It is at once clear that no prayer 
was made by the contractor for a decision 
by the Court on the point whether or not 
the appointment of Brig. Joseph is valid if 
Brig. Bhagat is held not entilled to decide 
the new reference which the contractor had 
made to him by his letter dated 6th July, 
1968. However, the learned trial Court went 
to the length of ‘restraining by permanent in- 
junction Brig. Joseph and Brig. Narulla from 
entering upon the reference. We have con- 
cluded above that Brig. Bhagat had no juris- 
diction to decide the fresh disputes that had 
arisen between the parties either on the au- 
thority of para 2 of the letter Ex. 2 or on 
the footing of the contractor’s letter Ex. 4, 
he having become functus officio after giving 
his award on 20th February, 1967, and he 
having ceased to be an Engineering Officer 
since the middle of 1967 on his retirement 
from service. That finding settles the fate 
of the application moved by the contractor 
in the trial Court. That Court lacked juris- 
diction to determine further whether or not 
the appointment of Brig. Joseph or of Brig. 
Narula is valid in law. The only prayer 
made by the contractor in his original ap- 
plication was that Brig. Joseph be restrained 
from proceeding with the reference until the 
application made by him is disposed of. 
Temporary injunction on those lines was 
issued but clearly that injunction could not 
survive the decision of the application by the 
Court, nor could the Court grant any per- 
manent injunction, such being not the prayer. 
We hold as a consequence -that nothing said 
by the trial Court will have the effect of 
determining the validity or otherwise of the 
appointment of Brig. Joseph or of Brig. 
Narula as an arbitrator for decision of fresh 
disputes between the parties. That matter is 
left open. If the contractor wants to chal- 
lenge the appointment of the new arbitrator, 
he shall be entitled to do so in the manner 
provided by law. 

11. In the result we allow this ap- 
peal, quash the order of the trial Court and 
dismiss the contractor’s application. Taking 
all the factors into consideration we leave 
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the parties to bear their own costs in the 
two courts. 


D. PATHAK, J.:— I agree. 


Appeal allowed. 
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The Union of India, Defendant-Appel- 
lant v. The Jorhat Consumer Goods Whole- 
sale Co-operative Ltd., Plaintiff-Respondent. 


Second Appeal No. 95 of 1972, D/- 22-4- 
1974, from decision of R. C. Bora, Asst. Dist. 
J., Sibsagar at Jorhat, D/- 6-12-1971. 


Index Note: — (A) Railways Act 
(1890), Section 78-B — Suit for compensa- 
tion for short delivery — Notice is manda- 
tory. AIR 1961 SC 725, Rel. on. (Para 11) 


Cases Referred: Chronological Paras 


AIR 1965 SC 1755 = (1965) 3 SCR 145, 
Union of India v. Mahadeolal 9 
AIR 1961 SC 725 = (1961) 3 SCR 647, 
Governor-General-in-Council (Now Union 
of India) v. Musaddilal : 
AIR 1952 All 891 = 1952 All LJ 443 (FB), 
Governor-General-in-Council v. Mahabir 
Ram 9 
AIR 1929 Pat 109 = 10 Pat LT 88, Jaisram 
Ramrekha Das v. G. I. P. Rly. Co. 9 


P. P. Duara, for Appellant. 


JUDGMENT:— This appeal is direct- 
ed against the judgment and decree passed 
on 6-12-71 and 9-12-71 respectively by the 
Assistant District Judge, Sibsagar at Jorhat 
in Money Appeal No. 1 of 1970 reversing 
the judgment and decree passed on 23-12- 
69 and 6-1-70 respectively by the learned 
toon Jorhat in Money Suit No. 33 of 
1969, 


2. The plaintiff-respordent filed a 
suit for recovery of Rs. 3144.91 P. as com- 
pensation for short delivery cf 20.434 quin- 
tals of sugar. The defendart-appellant re- 
sisted the claim by filing wr-tten statement 
on various grounds including that there was 
no notice served on them under Sec. 78-B 
of the Indian Railways Act, 


3. The learned Munsi came to the 
finding that the plaintiff-respondent failed to 
prove that any notice under S. 78-B of the 
Indian Railways Act was served by them on 
the defendants and on the basis of that find- 
ing he dismissed suit. The plaintiff-respon- 
dent being aggrieved by that judgment and 
decree of the Jearned Munsiff preferred an 
appeal before the Assistant District Judge, 
Jorhat. The learned lower appellate Court 
held that notice under Section 78-B of the 
Indian Railways Act was not necessary and 
on consideration of various issues he decreed 
the suit of the plaintiff-respondent. The 
defendant-appellant has come up on appeal 
before this Court. 
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4, The only question that was argued 
before me by the learned Counsel for the 
appellant is that the learned lower appellate 
Court was wrong in holding that no notice 
as contemplated by Section 78-B of the 
Indian Railways Act was necessary with re- 
ference to the facts of this case, 


5. It is apposite to set out the rele- 
vant provision of Section 78-B which reads 
as follows: 


“A person shall not be entitled to a re- 
fund of an overcharge in respect of animals 
or goods carried by railway or to compensa- 
tion for the loss, destruction, damage, de- 
terioration or non-delivery of animals or 
goods delivered to be carried unless his claim 
to the refund or compensation has been pre- 
ferred in writing by him or on his behalf— 

(a) * i * a 

(b) $ * * x 


within six months from the date of the deli- 
very of the animals or goods for carriage 
by railway * * + e 

6. Section 78-B has been inserted by 
the Central Act 39 of 1961. Prior to inser- 
tion of this section, Section 77 of the Indian 
Railway Act covered the field in such mat- 
ters. Section 77 as it stood prior to the Cen- 
tral Act 39 of 1961 was as follows: 


“A person shall not be entitled to a re- 
fund of an overcharge in respect of animals 
or goods carried by railway or to compensa- 
tion for the loss, destruction or deteriora- 
tion of animals or goods delivered to be so 
carried, unless his claim to the refund or 
compensztion has been preferred in writing 
by him or on his behalf to the railway ad- 
ministration within six months from the date 
of the delivery of the animals or goods for 
carriage by railway.” 

7. The learned Counsel for the appel- 
lant relied on two decisions of the Supreme 
Court in support of his submissions that 
notice under Section 78-B is mandatory and 
for failure of giving such notice the appel- 
lant could not be held liable for compensa- 
tion. 

8. The first decision of the Supreme 
Court is Governor-General-in-Council (Now 
Union of India) v. Musaddilal, AIR 1961 SC 
725. In that case the Railway Administra- 
tion, in spite of steps taken, could not trace 
the consignment. In a suit for recovery of 
the amount of the value of the consignment 
the question that arose was whether a writ- 
ten claim contemplated by Section 77 of the 
Indian Reilways Act, as it stood before its 
amendment by the Central Act 39 of 1961 
was necessary or not, 


9, By the time the matter came up to 
be considered by the Supreme Court, there 
had been a divergence of opinion between 
various High Courts in the country as to 
whether the claim for compensation for non- 
delivery would fall within the scope of this 
section or not, since the section used only 
three expressions, namely, ‘loss’, ‘destruction’ 
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or ‘deterioration’ of goods and the expres- 
sion ‘non-delivery’ as such was not used. 
Some High Courts of this country have 
taken the view that if the non-delivery was 
the result of loss, it would fall within the 
scope of the expression, ‘loss’ itself, and if 
the non-delivery was not the result of 
loss, then it would not fall within the expres- 
sion, ‘loss’ occurring in this section and a 
written claim contemplated by this section 
‘would not be required. It is in that context 
that the Supreme Court has held in the deci- 
sion referred to above as follows. 


“Section 77 of the Railways Act is enact- 


ed with a view to enable the railway admin- | 


istration to make enquiries and if possible to 
recover the goods and to deliver them to the 
consignee and to prevent stale claims. It im- 
poses a restriction on the enforcement of 
liability declared by Section 72. The liability 
declared by Section 72 is for loss, destruc- 
tion or deterioration. Failure to deliver is 
the consequence of loss or destruction of 
goods, it.does not furnish a cause of action 
on which a’suit may lie against the railway 
administration, distinct from a cause of ac- 
tion for loss or destruction. By the use of 
the expression ‘loss, destruction or deteriora- 
tion’ what is contemplated is loss or destruc- 
tion or deterioration of the goods and the 
consequent loss to the owner thereof. If be- 
cause of negligence or inadvertence or even 
wrongful act on the part of the employees of 
the railway administration, goods entrusted 
for carriage are lost, destroyed or deteriorat- 
ed, the railway administration is guilty of 
failing to take the degree of care which is 
ra ica by Section 72 of. the Railways 
ct.” 


“Article 30 of the First Schedule to the 
Limitation’ Act, 1908, prescribes the period of 
limitation for suits against a carrier for com- 
pensation against loss of injury to goods and 
Article 31 prescribes the period of limitation 
for suits for compensation against a carrier 
for non-delivery of or delay in delivering 
the goods. Thus Article 31 expressly pro- 
vides for non-delivery while Section 77 of the 
Railways Act did not use the expression 
‘non-delivery’, It is in view of this, an 
argument was advanced before the Supreme 
Court in the above case that the word ‘loss’ 
occurring in Section 77 of the Railways Act 
did not include non-delivery. The Supreme 
oo repelled this contention and observed- 
ed:— 

“But because the Indian Limitation Act 
provides different points of time from which 
the period of limitation is to run, it is not 
possible to infer that the claim covered by 
either Article is not for compensation for 
loss, destruction or deterioration of the goods. 
We are unable to project the provisions of 
Articles 30 and 31 of the Limitation Act 
upon Sections 72 and 77 of the Railways Act 
and to hold that a suit for compensation for 
loss because of non-delivery of goods does 
not fall within Section 77. 
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Thereafter the Supreme Court referred 
to certain decision of the High Court which 
had taken the same view and disapprove the 
two decisions — one of the Allahabad High 
Court in Governer-General-in-Council v. 
Mahabir Ram, AIR 1952 All 891 (FB) and 
the other of the Patna High Court in Jaisram 
Ramrekha Das v. G. I. P. Rly. Co., AIR 
1929 Pat 109 which made a distinction be- 
tween non-delivery and loss. 


The second decision of the Supreme 
Court relied on is the Union of India v. 
Mahadeolal, AIR 1965 SC 1755. That case 
arose out of the short delivery of some bales 
of cloth. In that case the Supreme Court 
had to consider the same question regarding 
the non-delivery of goods. The Supreme 
Court reiterated the view it had already taken 
in. the decision of AIR 1961 SC 725 (supra) 
in the following terms: 


“Now Section 77 inter alia provides that 
a person shall not be entitled to compensa- 
tion for the loss, destruction or deterioration 
of animals or goods delivered to be carried 
by railway, unless his claim to compensation 
within six months from the date of the deli- 
very of the animals or goods for carriage 
by railway. There was a conflict between 
the High Courts on the question whether 
non-delivery of goods carried by railway 
amounted to loss within the meaning of 
Section 77. Some High Courts (including 
the Patna High Court) held that a case of 
non-delivery was distinct from a case of loss 
and no notice under Section 77 was neces- 
sary in the case of non-delivery. Other High 
Courts, however, took a contrary view and 
held that a case of non-delivery also was 
a case of loss. This conflict has now been 
resolved by the decision of this Court in AIR 
1961 SC 725 and the view taken by the Patna 
High Court has been overruled. This court 
has held that failure to deliver goods is a 
consequence of loss or destruction and the 
cause of action for it is not distinct from 
the cause of action for loss. or destruction, 
and therefore, notice under Section 77 is ne- 
cessary in the case of non-delivery which 
arises from the loss of goods.” . 


10. From this, it is clear that both 
the above two decisions of the Supreme Court 
were concerned only with one question, 
namely, whether non-delivery will be com- 
prehended by the expression ‘loss of goods’ 
occurring in Section 77 of the Railways Act 
as it stood before its amendment by the Cen- 
pron 56 of 1949 and the Central Act 39 
O ; 


11. From these decisions it is quite 
apparent that even before the insertion of 
Section 78-B in 1961 for non-delivery also 
notice was- held to be mandatory and it was 
required to be served on the Railway Ad- 
ministration in order to impose liability for 
compensation. Now from the provisions of 
Section 78-B it is found that along with loss, 
destruction and deterioration the expression 
‘non-delivery” has also been specifically used. 
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Therefore, I am of the opinion that notice 
under Section 78-B is mandatory and the 
learned lower appellate Court was wrong in 
holding that no such notice under Sec- 
tion 78-B was necessary. 


12. The learned Counsel for the ap- 
lant did not argue any otber point and he 
submitted that only on the question of notice 
the judgment and decree of the appellate 
court should be set aside. In my view, the 
submission of the learned counsel is well- 
founded and I hold that the learned lower 
appellate Court was wrong in allowing the 
appeal of the plaintiff-respondent and decree- 
ing the suit. The judgment and decree of 
the lower appellate Court are set aside. No- 
body has appeared on behalf of the respon- 
dents in this appeal. In the circumstances I 
pass no order as to costs, 


Order accordingly. 
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Dimbeshwar Barooah, Plaintiff-Appellant 
v. Rashik Chandra Hazarika and another, De- 
fendants-Respondents. 


First Appeal No. 70 of 1969, D/- 2-1- 
1974, against order of M. M. Rahman, Asst. 
Dist. J., Sibsagar, D/- 5-5-1969. 

Index Note: —— (A) Assam Money 
Lenders Act (9 of 1934). Sec. 2 (1) (before 
amendment by Amendment Act 18 of 1969) 
— Money Lender — Who is. 


Brief Note: — (A) Money-lender is a 
person who carries on money lending as a 
business. A person whc gives casual loan 
to a casual borrower is not a money lender 
within the definition. A casual money-lender 
is not required to furnish accounts as re- 
quired by Section 7 (3) of the Act and a 
suit by such a person for recovery of his 
amount cannot be hit by Section 7 (3) for 


non-submission of accounts, 
(Paras 12, 14, 15) 


R. Ce Choudhuri and J. K. Barua, for 
Appellant; M. K. Sarma, for Respondents. 


JUDGMENT: This appeal by the 
plaintiff is from the judgment and decree 
passed by the Assistant District Judge, Sib- 
sagar, Jorhat, in Money Suit No. 3 of 1964. 


Z: The suit is for recovery of money. 
The plaintiffs case is tkat defendant No. 
1 took a loan of Rs. 12.500/- from him by 
executing a bond on 14-9-63 and defendant 
No. 2 stood surety for the said amount. De- 
fendant No. 1 agreed to pay the money in 
four equal instalments, being payable on 
14-11-63, 14-1-64, 14-3-64 and 14-5-64 res- 
pectively. On the date of execution of the 
bond defendant No. 1 executed an agree- 
ment whereby he promised to execute a deed 
of simple mortgage to secure the said amount 
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of Rs. 12,500/-.- The defendants failed to 
pay the first instalment due on 14-11-63 or 
to execute the deed of mortgage. The plain- 
tiff, therefore, served a registered notice upon 
the defendant No. 1 but to no effect. He 
has therefore, filed the present suit for Rupees 
12,897/- inclusive of interest. 


_ 3 The defendants Nos. 1 and 2 have 

filed a joint written statement. They have 
admitted the execution of the bond, but 
denied the receipt of any consideration. They 
have further pleaded that the suit is not 
maintainable, being hit by Section 7 of the 
Assam Money-Lenders’ Act, 1934 (herein- 
after referred to as ‘the Act’). Their further 
defence is that defendant No. 1 is the settle- 
ment-holder of Amguri Stone Quarry No. 2 
and he entered into a partnership with the 
plaintiff; that the suit is not maintainable 
without rendering partnership accounts and 
dissolution of the partnership. They aver 
that the bond was executed only to raise the 
Joan for financing the working of the Quarry. 
They, however, further plead that they were 
not aware of the contents of the bond, 


4. The learned trial Court dismiss- 
ed the suit holding that the suit was hit 
by Section 7 of the Act, that there was no 
passing of any cash consideration of the bond, 
that there was a partnership business be- 
tween plaintiff and defendant No. 1, and 
that the loan was obtained for financing and 
running the quarry. Hence this appeal by the 
plaintiff. 

5, Shri R. C. Choudhuri, learned 
Counsel for the appellant, raises the following 
points before me: 


(i) That the plaintif is not a “money 
lender” as defined by Section 2 of the Act 
and as sich the suit is not hit by Section 7 
of the said Act: and 

(ii) That the learned trial Court’s find- 
ing that there was no cash consideration of 
the bond is contrary to the evidence on re- 
cord. 


In reply, Dr. M. K. Sarma, learned 
Counsel for the respondents, controverts the 
submission of the appellant. He further sub- 
mits that the bond (Ext. 1) is not admissible 
in evidence as it has been inadequately 
stamped. He further submits that the plain- 
tiffs suit is premature. 


6. Let us first examine whether Ext. 
1 is admissible in evidence and whether the 
cash consideration of the bond was paid. It 
is admitted by both the parties that Ext. 1 is 
a bond and that the stipulated considera- 
tion is Rs. 12,500/- and the stamp fee paid 
is only Rs. 15/-. It is also conceded by ap- 
pellant’s learned Counsel that the document 
has been inadequately stamped. He, how- 
ever, submits that on that ground the docu- 
ment should not be discarded, but it may be 
impounded and the appellant may be direct- 
ed to pay the deficit stamp fee. 


7. Section 35 of the 
Act provides: 


Indian Stamp 
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“35 No instrument chargeable with duty 
shall be admitted in evidence for any pur- 
pose by any person having by law or con- 
sent of parties authority to receive evidence, 
or shall be acted upon, registered or authen- 
ticated by any such person or by any public 
officer, unless such instrument is duly stamp- 
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ed: 

Provided that— 

(a) any such instrument not being an 
instrument chargeable with a duty not ex- 
ceeding ten paise only, or a bill of exchange 
or promissory note, shall, subject to all just 
exceptions, be admitted in evidence on pay- 
ment of the duty with which the same 1s 
chargeable, or, in the case of an instrument 
insufficiently stamped, of the amount requir- 
ed to maké up such duty, together with a 
penalty of five rupees, or, when ten times the 
amount of the proper duty or deficient por- 
tion thereof exceeds five rupees, of a sum 
equal to ten times such duty or portion.” 
The above document, therefore, may be im- 
pounded and the plaintiff be required to pay 
the deficient stamp duty and the document 
be admitted in evidence on payment of the 
duty. 

The material portion of Section 33 of 
the Stamp Act may, also be quoted. 


“33, Examination and impounding of 
instruments. — (1) Every person having by 
law or consent of parties authority to 
receive evidence, and every person in charge 
of a public office, except an officer of a 
police, before whom any instrument, charge- 
able, in his opinion, with duty, is produced 
or comes in the performance of his func- 
tions, shall, if it appears to him that such 
instrument is not duly stamped, impound 
the same. 


(2) For that purpose every such person 
shall examine every instrument so charge- 
able and so produced or coming before him 
in order to ascertain whether it is stamped 
with a stamp -of the value and description 
required by the Jaw in force in India when 
such instrument was executed or first exe- 
cuted. : 
Provided that— 

(a) ...... 

(b) in the case of a Judge of a High 
Court, the duty of examining and impound- 
ing any instrument under this section may 
be delegated to such officer as the Court 
DE in this behalf. 


tbuatb t 
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On an examination of the records it 
appears that Ex. 1 was an “admitted docu- 
ment” as disclosed by the “list of exhibits” 
maintained and signed by the trial Court. 

Order 13, Rule 4 of the Civil Procedure 
Code provides: 

“4. Endorsements on documents admit- 
ted in evidence.— 

(1) Subject to the provisions of the next 
following sub-rule, there shall be endorsed 
on every document which has been admit- 
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the following 


(B. Islam J.) [Prs. 7-8] 


ted in evidence in the suit 
particulars, namely:— 

(a) the number and title of the suit, 

(b) the name of the person . producing 
the document, 

(c) the date on which it was produced, 
and 

(d) a statement of its having been so 
admitted; 
and the endorsement shall be signed or ini- 
tialled by the Judge. l 

Oy ee, a eee = 

Ext. 1 does not show that the learned 
trial Judge in terms followed the provision 
of Order 13, Rule 4, but the Exhibit bears 
his signature followed by the seal of the 
Court on the body of the document. Ext. | 
read with the “list of exhibits” maintained 
and signed by him shows that the provi- 
sion of law was substantially complied with. 


Dr. M. K. Sarma draws my attention 
to the evidence of P. W. 1, who has proved 
Ext. 1, to show that when the document was 
proved it was objected to and that the ob- 
jection has been recorded by the learned 
Court. The material evidence as recorded 
by the trial Judge is: 

“Ext. 1 is (objected) the bond on the 

basis of which Rashik took the loan”. 
It does not, however, appear on what ground 
or grounds the objection was raised. The 
execution of the document has been admit- 
ted in’ the written statement itself. Whether 
the objection was on the ground of inade- 
quacy of the stamp fee or for any other 
ground is not known. If it was on the 
ground of inadequacy of the stamp fee, it 
ou be obviated by paying the deficit stamp 
ee. 


It has not been contended by the learn- 
ed Counsel for the respondents that the docu- 
ment has violated any provision of the Evi- 
dence Act. J, therefore, direct Ext. 1 to be 
impounded and admitted in evidence on pay- 
ment of the deficit stamp duty together with 
necessary penalty as enjoined by proviso (a) 
to Section 35 of the Stamp Act. 


8. The next point for consideration 
is whether the cash consideration of the bond 
was paid. The evidence of P. W. 2 (plain- 
tiff) is that defendant No. 1 took a loan of 


. Rs. 12,500/- from him and executed the Ext. 


1 after receiving the amount. This has not 
been challenged in cross-examination. P. W. 
1 is a Govt. servant. He knows the plaintiff 
and the defendants. His material evidence is 
that defendant No. 1 took a loan of Rupees 
12,500/- from the plaintiff and executed Ext. 
1. He further deposes that he himself saw 
the passing of the consideration. P. W. 3 
is a petition writer. He says that one 
Ramesh Neog typed out Ext. 1. He read it 
over to the defendants whereupon they sign- 
ed Ext. 1 in his presence. He deposes that 
the plaintiff made the payment of Rs. 12,500/- 
in his presence. The only evidence on this 
point from the side of the defendants is the 
evidence of the defendant No. 1 as D. W. 2 


A 
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and defendant No. 2 as D. W. 3. They have 
simply denied receipt of the amount from 
the plaintiff. 


Learned Counsel for the appellant also 
takes reliance on Ext. 2 which has been exe: 
cuted by defendant No. 1. It is in Assa- 
mese. It was executed on 17-1-64. By this 
document D. W. 1 has admitted having re- 
ceived Rs. 12,500/- and promised to execute 
a registered deed of mortgage on 20-1-64. On 
a consideration of the oral ev-dence of P. W.’s 
1, 2 and 3 and D. W’s 2 ard 3 and Ext. 3, 
I have no doubt in my mind that defendant 
No. 1 received cash consideration of Rupees 
12,500/- of the bond, Ext. 1. 


9, It is contended by Dr. Sarma 
that Ext. 2 is not a stamped document and 
therefore not admissible in evidence. He 
submits that this document is a receipt and 
therefore is liable to be stamped as such. In 
my opinion this is not a receipt, but a mere 
promise to execute a deed cf mortgage and 
not inadmissible in evidence. 


10. The next point raised by the res- 
pondents is that the suit is premature. This 
point cannot be entertained in appeal as it 
was not taken in the written statement, no 
issue framed and not considered by the learn- 
ed Court below. 

Ui. The only other question that re- 
mains for decision is whether the plaintiff is 
a “money-lender” within the definition of 
Section 2 (1) of the Act anc the suit is hit 
by Section 7 of the Act. The Act was 
amended by the Assam Money Lenders’ 
(Amendment) Act, 1968 (Assam Act XVIII 
of 1969), which inter alia, amended the defi- 
nition of ‘Money-Lender’. The transaction hav- 
ing taken place on the 14th of September, 
1963, the admitted ‘position is that the defini- 
tion of ‘Money-Lender’ before it was amend- 
ed applies to the facts of the present case. 


“Money-lender’ before amendment was 
defined under Section 2 (1) of the Act as — 
“ “‘Mfoney-lender’ means a person who grants 
a loan”. 

The object of the Act has been stated 
as “An Act to provide for more effectual 
control of money-lending in Assam”, and the 
preamble of the Act is: “Whereas it is ex- 
pedient to make better provision for the con- 


trol of money-lending and to give additional ' 


powers to Courts to deal with money-lenders 
in Assam; ..........0. ?” Section 5 of the Act 
declared an agreement between a money- 
lender and a borrower or intending borrower 
for the payment by the borrower or intend- 
ing borower to the money-lender of any 
sum on account of costs, charzes or expenses 
incidental to or relating to the negotiations 
for or the granting of the loan or proposed 
loan, to be illegal. Section 6 enjoins a 
money-lender ‘to keep accounts in Form I 
prescribed in the Schedule to Rules framed 
by the State Government in exercise ‘of 
powers under Section 14 of the Act. Sec- 
tion 7 creates -am obligation on the part of 
the money-lender to keep accounts of loan 
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advanced by him to the borower containing 
(a) the date on which the loan was made, 
the amount of the principal of the loan and 
the rate of interest per annum; (b) the 
amount of any payment already received by 
the money lender in respect of the loan and 
the date on which it was made; (c) the 
amount of every sum due to the money- 
lender, but unpaid, and the date upon which 
it became due and the amount of interest ac- 
crued due and unpaid in respect of every 
such sum; and (d) the amount of every sum 
not yet due which remains outstanding and 
the date upon which it will become due; and 
on demand by the borrower, it has been en- 
joined upon the money-lIender, to furnish a 
copy of the statement of accounts to the bor- 
rower signed by the money-lender or his 
agent and on payment of necessary expenses 
for the supply of the copy of the statement. 


Section 11 of the Act prohibits adver- 
tisement, by or on behalf of monev-lender 
for an invitation (a) to borrow money from 
a money-lender; or (b) to enter into any 
transaction involving the borrowing of money 
from a money-lender; or (c) to apply to any 
place with a view to obtaining information 
or advice as to borrowing any money from a 
money-lender. Sub-section (2) of Section 11 
prohibits employment of agent or canvasser 
for the purpose of inviting anv person to 
borrow money or to enter into any transac- 
tion involving the borrowing of money from 
a money-lender. 


12. The above provisions, of the Act 
clearly lead to the conclusion that “money- 
lender” does not mean a person who gives a 
casual loan to a casual borrower from him, 
but it means a person whose business is 
money lending. The above provisions show 
that the money lender is to maintain ac- 
counts of his loans, furnish copies of the 
accounts to the borrower; he may employ 
agent or other person for the above pur- 
poses. A casual lender of money is not 
expected to do all these. P 

13. My attention has also been drawn 
to the amended definition of ‘Money Lender’ 
which runs: 

“Money Lender’ means a person who 
in the regular course of business advances a 
loan as defined in this Act and shall include, 
subject to the provisions of Section 6, the 
legal representatives and the successors in 
interest whether by inheritance, assignment 
or otherwise of the person who advanced 
the loan and money-lending shall be 
construed accordingly.” 


This amended-definition has not, in my opin- 
ion, brought about any change in the law, 
but clarified the meaning of ‘Money Lender’ 
which was implicit in the expression itself 
in the original Act. 

14. P. W. 2 (the plaintiff) deposes in 
his evidence that he is not a professional 
money-lender. His evidence has not been 
challenged in cross-examination. Defendants 
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in their depositions also did not state that 
money lending was the business of the plain- 
tiff, Learned Counsel for the respondents 
before me also has not challenged this posi- 
tion. In the facts and circumstances of this 
case I have no hesitation to hold that the 
plaintiff is not a money-lender within the de- 
finition of Section 2 (1) of the Act. 


15. Sub-section (3) of Section 7 pro- 
vides that if a money-lender fails, on a de- 
mand made by the borrower for furnishing 
copies of the accounts, to comply within one 
month of the demand so made without rea- 
sonable excuse, he shall not, so long as the 
default continues, be entitled to sue for or 
recover any sum due under the contract on 
account either of principal or interest, and 
interest shall not be chargeable in respect of 
the period of the default. It is submitted on 
behalf of the defendants that as the plain- 
tiff has not complied with this provision of 
law, the suit was hit by Section 7 (3) of 
Act, But as I have already held that the plain- 
tiff is not a money-lender within ‘the 
meaning of the Assam Money-Lenders’ 
Act, 1934, the Act is not applicable to the 
present suit, and as such, the suit is not 
hit by S. 7 (3) of the Act. The learned 
Court below was in error in holding to 
the contrary. The judgment and decree 
of the learned Court below are therefore 
set aside. The appeal is allowed with 
costs, and the suit is decreed with costs. 

16. The office will assess the deficit 
stamp fee together with necessary penalty 
payable with regard to Ex. 1 within one 
week from to-day and the appellant there- 
after shall pay the amount within one month 
from the date of notification by the office of 
the amount assessed as payable. On the ap- 
pellant’s failure to pay the amount within the 
stipulated time, the suit as well as the ap- 
peal shall stand dismissed, but without costs. 

Order accordingly. 
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Takhellambam Ongbi Yumnam Ningol 
{betombi, Appellant v. Mutum Rohini Singh 
and others, Respondents. 

Second Appeal No. 3 of 1972, D/- 23-8- 
1973, against order of Dist. J., Manipur, 
Dj- 31-12-1971. 

Index Note:— (A) Civil P. C. (1908), 
0. 6, R. 4 — Fraud — Non-compliance of 
provisions — Efect. 

Brief Note: — (A) Where the party relies 
on plea of fraud, full particulars must be 
Stated in the pleadings. Mere mention that 
the sale deed was obtained by fraud is not 
enough compliance of O. 6, R. 4. 

(Para 10) 
Q. 6, R. 4 ee Other cases in which parti- 
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culars may be necessary — Presentation of 
sale deed for registrition — Violation of 
Sec. 32, Registration Act (16 of 1908) — 
Whether plea can be raised. (X-Ref:— 
S. 32, Registration Act (16 of 1908)). 
Brief Note:— (B) Where the Appellate 
Court, after scrutinizing the sale-deed, held 
that it was not void, a plea that the sale 
deed was presented by the younger brother 
of the executant for registration before the 
Sub-Registrar, thereby violating Section 32 
of the Registration Act, and that therefore 
is a circumstance from which fraud can be 
inferred, cannot be raised. (Para 10) 


_ Th. Priyananda Singh, for Appellant: 
R. K. Nokulsana Singh, for Respondent 
Nos. 1 to 5. 


_JUDGMENT:— This appeal by the 
plaintiff is directed against the judgment and 
decree passed by the learned Additional Dis- 
trict Judge, Manipur, in C. A. Case No. 23/ 
71/19 of 1971. 


2. The plaintiff's case is that the suit 
land measuring 2.98 acres of patta No. 67/ 
217-I1.W.T. (old) corresponding to patta 
No. 67/86 (new) of the same tahsil, belong- 
ed to Tombi Singh, late husband of the 
plaintiff. Tombi Singh died in 1955, leav- 
ing behind his wife Ibetombi Devi, the 
plaintiff, and three daughters, defendant 
Nos. 5 to 7. The plaintiff alleges that she 
inherited the land from her husband and 
was in continuous possession thereof. Her 
husband was lying ill for about 5/6 years. 
During that time Mutum Kwaklei Singh, 
a local physician who was a close friend of 
Tombi Singh, attended him. He was also 
entrusted with the management of the land. 
The plaintiff further alleges that Kwaklei 
Singh used to manage the property even after 
the death of Tombi Singh. The suit land 
was let out to defendant No. I on payment 
of 16 pots of paddy per year for about four 
years. Kwaklei Singh died in October, 1969, 
leaving his wife, defendant No. 2, and two 
sons, defendant Nos. 3 and 4 and a daugh- 
ter defendant No. 8. The name of Kwakiei 


` Singh was recorded in the revenue records 


in respect of the suit land behind the back 
of the plaintiff. On enquiry, it is further 
alleged, she came to know that a deed of 
sale was purported to have been executed 
by her husband, Tombi Singh, in favour of 
Kwaklei Singh on 3-5-1950, but that it was 
a sham transaction. As defendant No. 1 re- 
fused to pay her share of the paddy she 
came with the present suit for declaration 
of her title to the land in suit and for re- 
covery of possession thereof and also for 
recovery of 12 pots of paddy or its value 
amounting to Rs. 312/- from defendant 
Nos. 1 to 4 at the rate of Rs. 13/- per 
Sangbai. 

3. Defendant Nos. 1 to 4 have filed 
a joint written statement. Their case is 
that Tombi Singh sold the land by register- - 
tered sale deed dated 3-5-1950 to Kwaklei 
Singh, whose name was mutated cn 17-il- 
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1952, a separate patta, being patta No. 67; 
322-I. W.T., was issued to him; he was in 
possession of the land and after his death, 
defendant Nos. 2 to 4 continued to be in 
possession thereof. They further allege that 
defendant No. 1 was a tenant under Kwaklei 
and after him under them, and not under 
the plaintiff. 


4, Defendant No. 8 filed a separate 
written statement supporting cefendant 
Nos. 1 to 5. 

5. Defendant Nos. 5 to 7 also have 
filed a joint written statement. They have 
supported the case of the plaintiff. 


6. The learned Munsiff, after trial, 
decreed the suit. On appeal, the learned 
Additional District Judze, reversed the judg- 
ment and decree of the learned Munsiff 
and dismissed the suit. Hence, this appeal. 

7. The only pcint involved in this 
case is whether Tombi Singh, during his 
lifetime, sold the disputed land to Kwak- 
lei Singh. 

8. The learned lower appellate 
Court, after considering the materials on 
record, came to the findings that tae story 
of management of the disputed land by 
Kwaklei Singh, was a got-up story and that 
the sale deed, Ext. B/1 dated 3-5-1650 exe- 
cuted by Tombi Singh in favour of Kwak- 
lei, was a genuine deed. He has also con- 
sidered Exts. B/3 to B/10 showing payments 
of revenue by the contesting defendants and 
then ultimately dismissed the suit as stated 
above, holding that the plaintiff had no 
Tight to the suit land. 


9, Shri Priyananda - Singh, learned 
counsel appearing for the appellant, has 
made two submissions before me: Firstly, 
that Ext. B/1 is a void document, inasmuch 
as it was presented by the younger brother 
of the executant in violation of Section 32 
of the Indian Registration Act, and as such 
Kwaklei could not get any title under 
Ext. B/1. His second submission is that in 
any case, the land solé under Ext. B/1 be- 
ing 2.50 acres, the plaintiff cannot get a 
decree in respect of the entire land claimed 
in the suit, viz., 2.98 acres. 
sel submits that the document Ext. B/1 was 
obtained by fraud and the fact that ‘the 
document was presented for registration 
by the younger brother of the executant 
is a circumstance from which fravd can 
: be inferred. On the other hand, Shri 
Nokulsana Singh, learned Counsel ap- 
pearing for the. respondents, submits that 
the plea of fraud may not be allowed to 
be raised by the appellant as this point 
“was not taken in the pleading in accord- 
ance with Order 6. Eule 4 of the Civil 
Procedure Code, His second submission 
is that the point that Ext. B/1 was pre- 
sented to the Sub-Registrar by the 
younger brother of the executant was 
also not ‘taken in the pleading. 

10. Order 6. Rule 4, Civil P. C. 
inter alia, provides that in all cases in 


R, Ramson v. P. Luisom 


Learned coun- - 
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which the party pleading relies on fraud, 
particulars shall be stated in the plead- 
ing. In the instant case, except merely 
mentioning that the document was ob- 
tained by fraud, no particulars of fraud 
have been stated in the plaint. The fact 
that the document was presented by the 
younger brother of the plaintiff was also 
not taken, As such, no issue was framed 
in that regard, and, I am told at the Bar, 
no evidence was also adduced by the par- 
ties. The plea of fraud is therefore not 
available to the plaintiff and so also the 
plea of violation of Section 32 of the 
Registration Act may not be permitted to 
be raised. Had this plea been taken by 
the plaintiff in the plaint, the contesting 
defendants might have been in a position 
to show either that the document was pre- 
sented by the executant himself, or that 
it was presented by the younger brother 
of the executant, duly authorised by the 
latter as contemplated by Section 32 of 
the Registration Act. That apart. the 
learned lower appellate Court has found 
that the sale deed Ext. B/1 contains, on 
the back of it, the necessary certificate 
signed, dated and sealed by the Sub- 
Registrar in the manner prescribed by 
the Registration Act. fn the result, the 
learned Lower Appellate Court was jus- 
tified in holding that the sale deed Ext. 
B/1 is not void. 


11. The next submission of the 
learned Counsel for the appellant has 
force, The sale deed Ext. B/1 purports 
to ‘transfer only 2.50 acres of land and 
Shri Nokulsana Singh also concedes to 
this, The plaintiff, therefore, is entitled 
to a decree in respect of the excess over 
2.50 acres of land, viz, over 0.48 acre 
(2.98 minus 2.50 acres). 


12. In the result, the plaintiff's 
sut is decreed to the extent of 0.48 acre 
only. With this modification in the dec- 
ree, the appeal is dismissed, I, however, 
leave the parties to bear their own costs, 


Appeal partly allowed, 


a 
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R. Ramson and another, Appellants 
v. P. Luisom and others, Respondents. 

Second Appeal No. 40 of 1971, D/- 
22-8-1973, against order of Addl. Dist. J., 
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(A) Index Note:— Specific Relief 
Act {1963), Section 6 (1) and (4) — Suit 
for recovery of possession —- Suit based 
on possession and dispossession — Suit 
not barred under Article 64, Limitation 
Act — Plaintiff will be entitled to a dec- 
ree-for possession without proving i 
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AIR 1970 SC 846, Somnath Berman V. 
Dr. S. P. Raju l l 4 
AIR 1968 SC 1165, Nair Service Society 
Ltd. v. K. C. Alexandar 4 


A. Nilamani Singh, for Appellants; 
L. Indrajit Singh, for Respondent No. 3. 


JUDGMENT:— This appeal is di- 
rected against the judgment and decree 
passed by the learned Additional District 
Judge, Manipur, in Civil Appeal No. 89 
of 1970 (41 of 1971). 


2. The plaintiffs brought a suit 
for eviction of the defendants from a 
plot of land measuring about five acres, 
Their cause was that they were in posses- 
sion of the land since 1944 and had 
jhuming cultivation thereon at inter- 
vals of 10 to 20 years. While the culti- 
vation could not be done, they used to 
collect timbers, wooden posts and other 
building materials from jungles on the 
suit land. They were dispossessed from the 
suit land by the defendants on 24th Janu- 
ary, 1968. The defendants were found 
disging the land for the purpose of rais- 
ing houses on the land without the con- 
sent or permission of the plaintiffs. They, 
therefore, came with the present suit, 
inter alia, for perpetual injunction res- 
training ‘the defendants not to interfere 
with their possession and evict them from 
the disputed land, as stated above, after 
demolition of their houses and structures 
on the suit land. The learned trial Court 
framed the following issues: 


tI. Whether the suit is barred by 
limitation ? 

2. Whether the suit is maintainable 
‘in its present form ? 

3. Whether the land in question is 
a public land or private land ? 

4. Whether the defendants took per- 
mission of the Khullakpa concerned be- 
fore settling at the land in question ? 

5. Whether the plaintiffs are entitled 
to the reliefs as claimed ?” i 


3. After trial, the learned Munsiff 
dismissed the suit, On appeal, the learn- 
ed Additional District Judge upheld the 
judgment and decree of the learned 
Munsiff, The learned Courts below dis- 
missed the suit, holding that the plain- 
tiffs had failed to prove “right of owner- 
ship” to the suit land. 


4 Shri A. Nilamani Singh, 
learned counsel appearing for the plain- 
tiffs-appellants, submits that the learn- 
ed Courts below misconceived the law 
involved in the suit and as such their 
judgments and decrees have been vitiat- 
ed. The learned Lower Appellate Court 
has started by saying that the ‘plaintiffs’ 
suit is based on proprietary title. where- 
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as, learned Counsel submits, his suit is 
not one based on title but one based on 
possession. At the same time learn ad 
Counsel submits that the suit is under 
Section 6 (4) of the Specific Relief Act, 
1963 (hereinafter called ‘the Act’), Sec- 
tion 6 of the said Act may be quoted: 


‘6 Suit by person dispossessed of 


immovable property — (1) If any person 
is dispossessed without his consent of 
immovable property otherwise than in 
due course of law, he or any person 
claiming through him may, by suit, re- 
cover possession thereof, notwithstanding 
any other title that may be set up in such 
suit. 

(2) No suit under this section shall 
be brought— 

(a) after the expiry of six months 
from the date of dispossession: or 

(b) against the Government. 

(3) No appeal shall lie from any 
order or decree passed in any suit insti- 
tuted under this section, nor shall any 
review of any such order or decree be al- 
lowed. 


(4) Nothing in this section shall bar 
any person from suing to establish his 
title to such property and ‘te recover pos~« 
session thereof.” 

Sub-section (1) of this section clearly 
shows that the suit contemplated by this 
sub-section is one purely based on pos- 
session and for possession, It is of a sum- 
mary nature and appeal has been bar- 
red from the decree passed in such a 
suit and the period of limitation fer ‘the 
suit is also very short, viz.. six months. 
Sub-section (4) contemplates a suit of a 
regular nature to establish title ef the 
plaintiff and for recovery of possession. 
In the case of Nair Service Society Ltd, 
v. K. C. 
it has been held by the Supreme Court: 


“Provisions of Sections 8 and 9 of 
Specific Relief Act are not mutually ex- 
clusive so ‘that after the period of six 
months is over it cannot be said that a 
suit based on prior possession alene is 
not possible. Section 8 of the Specific 
Relief Act does not limit the kinds of 
suit but only lays down that the proce- 
dure laid down by Civil Procedure Code 


‘must be followed. This is different from 


saying that a suit based on possession 
alone is incompetent after expiry of six 
months. The correct position is that if 
Section 9 of the Specific Relief Act is uti- 
lised the plaintiff need not prove title 
and the title of the defendant does not 
avail him. When, however, the period of 
six months has passed questions of title 
can be raised by the defendant and if he 
does so the plaintiff must establish a 
better title or fail, In other words, the 
right is only restricted to possession only 
in a suit under Section 9 of the Specific 
Relief Act but that does not bar a suit on 
prior possession within 12 years and title 


ned 
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need not be proved unless the defendant 
can prove one. The present amended 
Articles 64 and 65 of the Limitation Act 
bring out this difference. Article 64 ena- 
bles a suit within 12 years from dispos- 
session for possession of immovable pro- 
perty based on possession and not on 
title, when the plaintiff while in posses- 
sion of the property has been disposses~ 
sed. Article 65 is for possession of im- 
movable property or any interest therein 
based on title.” 

In AIR 1970 SC 846, (Somnath Berman 
v. Dr. S. P. Raju) the Supreme Court 
has held: 


“Section 9 of the Specific Relief Act 
is in no way inconsistent with the posi- 
tion that as against a wrongdoer, prior 
possession of the plaintiff, in an action of 
ejectment, is sufficient title, even if the 
suit be brought more than six months 
after the act of dispossession complain~ 
ed of and that the wrongdoer cannot suc- 
cessfully resist the suit by showing that 
the title and right to possession are in 
a third person.” 


5. The suit having been filed in 
1969, admittedly ‘the Specific Relief Act, 
11963. applies to the case in hand. Sec- 
tions 5 and 6 of the said Act are in pari 
materia with Sections 8 and 9 respecti- 
vely of the Specific Relief Act, 1877. The 
settled law, therefore, is that when a 
plaintiff brings for recovery of possession 
a suit based on possession, he will be en- 
titled to get a decree for possession 
against a defendant under Section 6 of 
the Specific Relief Act, 1963, without 
proving his ‘title, unless the defendant 
proves one, In other words, if the plain- 
tiff can prove that before the defendant 
wrongfully dispossessed him, he (plain- 
tiff} was in possession and the suit is not 
barred under Article 64 of the Limitation 
Act, 1963, the plaintiff will be entitled to 
a decree for possession. 


6. The learned Courts below did 
not address themselves to this aspect of 
the law laid down by the Supreme Court 
and involved in the suit and as such their 
= decrees have been vitiated and are liable 

to be set aside. I accordingly set aside 
their judgments and decrees and remand 
the case to the learned trial Court to 


find, 

(i) Whether the plaintiffs were in 
possession of the land before the defen~ 
dants came to possession: 

(ii) If the answer is in the affirma- 
tive, whether the plaintiffs were dispos- 
sessed on the 24th January, 1968, or any 
other date ? 

(iii) Whether the plaintiffs have 
brought the suit within 12 years from the 
date of alleged dispossession and it is 
not barred under Article 64 of the Limi- 
tation Act. ; 
and dispose of the suit in accordance 


Lalit Mohan v. Mohan Nath (B. Islam J.) “ 
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with law. The parties will be entitled to 
adduce fresh evidence in the case. 
‘ The appeal is allowed. There 
will b2 no order as to costs. 
Appeal allowed, 
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BAHARUL ISLAM, J. 


Lalit Mohan Nath, Plaintiff-Peti- 
tioner v. On the death of Mohan Nath, 
his heirs Jnanendra Nath and others. De- 
fendants-Opposite Parties, 


Civil Revn. No. 76 of 1972, D/- 10-8- 
1973, against order of P. C. Barthakur, 
pee on J. (2), Cachar, Silachar, D/- 


(A) Index Note:— Civil P. C. (1908), 
Order 41, Rule 23 — Bad handwriting of 
Lower Court is not a ground for remand. 

(Para 9) 

(B) Index Note:— Civil P, C. (1908), 
Order 41, Rule 25 — Resort to Rule 25 is 
illegal if appeal can be disposed of under 
Rule 24, Order 41. (Paras 10, 11) 

P. Choudhuri ang S. K. Senapati, for 
Petitioner; N. M. Lahiri and C. R. De, for 
Opposite Parties. 

OEDER:— ‘This application by the 
plaintif under Section 115 of the Code of 
Civil -Procedure is directed against the 
order of remand passed by the Assistant 
District Judge No. 2, Cachar. Silchar, in 
Title Appeal No. 83 of 1969. 


2. The plaintiff filed the suit for 
declaration of his right, title and interest 
in the suit land measuring 5B. 7K. 12 Ch. 
10 Gondas, His case is that the suit land 
belonged to one Jagat Chandra. Nath, who 
died leaving four sons, defendants Nos. 6 
to 9, end one Jatindra Chandra Nath, 
father of defendant No. 9 and the hus- 
band of defendant No. 10. On 31-12-1956 . 
the pleintiff purchased the suit land from 
defendant No. 6 by a registered deed and 
was in exclusive possession thereof pur- 
suant io an amicable partition amongst 
the co-sharers, The plaintiff alleges that 
he was put in possession of the land pur- 
chased by him within specific boundaries. 
As defendants Nos. 4 to 6 disturbed him 
in his possession, he filed a case under 
Section 145 of the Code of Criminal Pro- 
cedure against them, but the Criminal 
Court declared possession of the land in 
favour of the second party, namely, de- 
fendants Nos. 1 to 4. The plaintiff, there- 
fore filed the present suit for declaration 
of his right, title and interest in the suit 
land as stated above. He also prayed, in 
the alternative, for a decree for khas 
possession in case he failed to prove his 
possession and also prayed for refund of 
the entire purchase-money from his ven- 
dees (defendants 1 to 4) in case he failed 
to prove title to the entire land or re- 
fund of the proportionate purchase- 
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money in case of his failure to prove his 
title to a part of the suit land. 


3. Defendant No. 5 has filed a 
written statement and contested the suit. 
His case is that he purchased the suit land 
from defendants No. 6 to 10 on 15-5-1954 
by a registered sale deed and got posses- 
sion thereof and was in possession. He 
denies plaintiff's title to, and possession 
of, the suit land. He denies any interest 
in, or possession of, the suit land by de- 
fendants 1 to 4 also. He avers that the 
sale by defendant No. 6 in favour of the 
plaintiff was without consideration. He, 
however, admits that the patta number 
and the dag number of the land pur- 
chased by him from defendants 6 to 10 
do not tally with the land in suit. 

4, Defendants 6 to 10 also have 
filed a joint written statement. Their 
case is that their predecessor-in-interest, 
Jagat Chandra Nath, died leaving defen- 
dants 6, 7 and 8 and their elder brother 
Jatindra Chandra Nath, since deceased. 
Jatindra died leaving defendants Nos. 9 
and 10 as his sole heirs. There was an 
amicable partition of their properties on 
12-5-1955 in pursuance of which the co- 
sharers got their respective shares parti~ 
tioned and were in possession of their 
respective shares. Accordingly defen- 
dant No, 6 held exclusive possession of 
the suit land which he sold to the plain- 
tiff on 31-12-1956. In substance, they 
support the case of the plaintiff. 

5. Jt may be mentioned that the 
suit was first filed in the Court of the 
Subordinate Judge on 10-10-1958 and 
was numbered as Title Suit No. 84 of 


1958. as it was beyond the pecuniary 
jurisdiction of the local’ Munsiff. The 
learned Subordinate Judge framed the 


following issues: 

(1) Is the suit maintainable in its 
present form? 

_ (2) Is the suit barred by estoppel, 
waiver and acquiescence? 

(3) Is the sale-deed dated 31-12-56 in 
favour of the plaintiff a legally valid 
document with consideration? 

(4) Is the suit bad for multifarious- 


% 

(5) Is the land in suit properly des- 
cribed? 

(6) Has the plaintiff alleged right, 
title and interest in the disputed land? 

(7) To what relief, if any, is the 
plaintiff entitled? 

The suit was heard and disposed of 
by the Additional Subordinate Judge, 
who by his judgment and order dated 
12-1-60 decreed the suit on contest with 
costs against defendant No. 5 and ex 
parte against the other defendants. De- 
fendant No. 5 then preferred Title Ap- 
peal No. 6 of 1960 before the District 
Judge, who, after hearing, set aside the 
judgment and decree of the Additional 
Subordinate Judge and remanded the 
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suit for retrial. The learned District 
Judge in his aforesaid judgment and 


order dated 23-12-61, inter alia, observ- 
ed: 

“The plaintiff-respondent has filed 
the suit praying mainly for khas posses- 
sion over 'the suit land on declaration of 
title, failing to get the decree for main 
prayer he claims in the alternative re- 
fund of the entire purchase-money if no 
title can. be declared over the entire land 
or refund of part of the purchase-money. 
in proportion if he fails to get title and 
possession over a part of the suit lend, 
As tthe plaintiff’s claim for title and pos- 
session has been decreed over the entire 
suit land he had no right or cause of ap- 
peal for the alternative relief. The ap- 
pellant has filed the appeal. as I have al- 
ready stated, against the plaintiff only. 
The other defendants including the ven- 
dor of the plaintiff and the vendors of 
the appellant were not made parties in 
the appeal though they were made par- 
ties in the suit. On the other hand no 
issue has been framed by the learned Ad- 
ditional Subordinate Judge about the al- 
ternative claim of the plaintiff-respon- 
dent which is a material point to be de- 
cided in the event of not granting the 
main relief in 'the entirety or in part. As 
there was no issue framed on that point 
no evidence has been led in the line in 
the suit. So I consider that withou; an 
issue about the alternative claim the dis- 
posal of the suit is not in accordance with 
law as I discussed above, There is also 
no issue with regard to the claims for 
compensation by the plaintiff-respondent 
which is also necessary for granting com- 
pensation in the suit.” 


The learned District Judge then set 


aside the judgment and decree of the 
Additional Subordinate Judge and re- 
ae the suit with the following 
order: 


“The suit is remanded for disposal 
after framing necessary issues particular- 
ly on the point of alternative claim and 
the claim for compensation.” (emphasis 
supplied). 

The plaintiff then filed Second Av- 
peal No. 94 of 1962 against the aforesaid 
judgment and order of the learned Dist- 
rict Judge before this Court. This Court 
dismissed the Second Appeal with the re- 
sult that the order of remand passed by 
the District Judge stood, with the conse- 
quence that the suit came back to the 
Additional Subordinate Judge for Cispo- 
sal) Meanwhile the pecuniary jurisdic- 
tion of the Munsiff having been raised, 
the suit came to him for disposal. In 
pursuance of the District Judge’s order 
of remand he framed the three following 
additional issues: 

(8) Whether the plaintiff is entitled 
to any refund to his consideration money 
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or ny part thereof from defendant No. 6 
in the event his title in the suit land be 
not declared ? 

(9) Whether the plaintiff is entitled 
to any decrce for mesne profits as claim- 
ed by him? If so, to what extent? 

(10) Whether there was any partition 
between the plaintiff's vendor defendant 
No, 6 and his co-sharers? If so, whether 
the suit land fell to the exclusive share 
of the plaintiff’s vendor ? 


6. During trial the plaintiff exa- 
mined seven witnesses including himself 
and defendant No. 5 examined six wit- 
nesses including himself. and after trial, 
the learned Munsiff decreed the suit on 
contest with costs, against defendant No. 
5 and without costs against defendants 
6 to 10 and decreed ex parte against the 
other defendants. 


T From the aforesaid judgment 
and decree of the learned Munsiff, Title 
Appeal No. 83/69 was preferred before 
the Assistant District Judge. The appeal 
was heard and disposed of by Shri P. C., 
Barthakur, Assistant District Judge No. 
2, Silchar. I am constrained to observe 
that it does not appear from his judg- 
ment that he applied his mind to the 
facts of the case and made a serious at- 
tempt to dispose of the appeal on merit 
himself. He appears to have taken the 
hne of least resistance to remand the en- 
tire suit to the Munsiff for disposal 
afresh. He has made the remand on 
three grounds — (i) that “Issue No. 10 
was most illegally framed” and it was, 
according to him, “redundant”; (ii) that 
“the hand-writing of the learned Munsiff 
is not at all legible and so I could not 
scrutinise the evidence of the witnesses 
for the purpose of arriving at a decision 
so far as issue Nos, 8 and 9 are concern- 
ed”; and (iii) that “Issue No. 8 was not 
at all discussed and rather the Munsiff 
concentrated his attention in discussing 
Issue No, 10 which was redundant”. 


8. It is clear from the order of 
the learned District Judge quoted above 
that the learned trial Court was directed 
to dispose of the suit after “framing ne- 
cessary issues particularly on the point 
of alternative claim and the claim for 
compensation”. Issues No. 8 and 9 repro- 
duced above were clearly in terms of the 
directions of the District Judge. Excep- 
tion has been taken by ‘the learned As- 
sistant District Judge to Issue No. 10, 
which, according to him, is “redundant”. 
But he has not given any reason to show 
that this issue is redundant, irrelevant or 
itt does not arise from the averments in 
the pleadings. Even assuming, that this 
issue is “redundant” and the suit could 
be disposed of on the other issues alone 
the learned Assistant District Judge could 
have ignored the Munsiff’s finding on this 
issue and disposed of the appeal on the 
other issues. 
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9, Baa hand-writing of a trial 


Court can be no ground of remand. After, 
remand, the original Munsiff with bad 
handwriting may not be available at all 
for one reason or other. The new Mun- 
siff to whom the case comes after re- 
mand. may be in the same predicament 


as the appellate court making the re- 
mand, 


_ 10. Rules 23 and 25 of Order 41 
five power to appellate Court to re- 
mand a case. Rule 23 gives power to the 
Appellate Court to make a remand when 
the trial Court has disposed of the suit 
on the preliminary point and on appeal 
the decree of the trial Court is reversed 
by the Appellate Court, This rule is not 
attracted to the present case, Rule 25 
fives power to the Appellate Court to 
remand a case where a trial Court has 
omitted to frame or try any issue or has 
omitted to determine any question of 
fact, which appears to the Appellate 
Court essential to the right decision of 
the suit on merit: it may frame issue, 
if necessary, and refer the same to the 
trial Court for trial of the same, In this 


connection consideration of Rule 24 is 
essential. Rule 24 enjoins on an appel- 
late Court to determine a case finally 


where tne evidence on record is sufficient 
to enable the appellate court to pro- 
nounce the judgment. An appellate Court 
cannot, obviously exercise powers simul- 
taneously under Rules 24 and 25. When 
there is sufficient evidence to enable the 
appellate Court to pronounce judgment, 
it is its duty to do it under Rule 24: it 
cannot pass on to Rule 25 to make a re- 
mand, Remand means delay in the dis- 
posal of the suit, and delay defeats jus- 
tice. In my opinion resort to Rule 25 
is illegali. if an appeal can be disposed 
of under Rule 24, 


11. Yn the instant case it is not 
the case of the contesting defendant, nor 
has beer: found by the learned Assistant 
District Judge that there is no sufficient 
evidence to enable him to dispose of the 
appeal on merit. In my opinion the 
grounds on which the remand was made 
are extraneous. If any finding was ar- 
rived at on any “redundant” issue by 
the Munsiff, the illegality can be correct- 
ed by the appellate court itself, but not 
by remand. 


12. In the result I hold that the 
learned Assistant District Judge has fail- 
ed to exercise jurisdiction in failing to 
dispose of the appeal under Order 4l, 
Rule 24 of the Code of Civil Procedure. 
The impugned judgment and order of 
remand are quashed and the Lower Ap- 
pellate Court is directed to dispose of the 
appeal on the materials on record. The 
revision application is allowed with costs. , 


1974 Uma Kanta v. Tribeni Prasad 
The Rule is made absolute, Hearing fee 
Rs. 50/-. 


Revision allowed. 





AIR 1974 GAUHATI 71 (V 61 C 24) 
R. S. BINDRA, J. 

Uma Kanta Das Mahajan, Plaintiff- 
Appellant v, Tribeni Prasad Kalwar, De- 
fendant-Respondent. 

Second Appeal No. 126 of 1971, D/- 
12-6-1973. from decision of P. C. Saikia, 
Asst. Dist. J., Barpeta, D/- 6-4-1971. 

(A) Index Note:— T. P. Act (1882), 
Section 106 — Notice to quit “on” the 
last day of the month of tenancy if valid 
notice. : (Para 4) 


(B) Index Note:— Assam Non-agri- 
cultural Urban Areas Tenancy Act (12 of 
1955), Section 5 (1) (a) — Suit for evic- 
tion of tenant — No plea in the written 
statement that building was put up 
in pursuance of contract with the land- 
lord or with his knowledge and acqui- 


escence — Tenant can be evicted on 
grounds other than non-payment of 
rent, (Para 6) 


(C) Index Note:— Civil P, C. (1908), 
Order 26, Rules 9, 10 —- Commission to 
ascertain present value of the property 
— Commissioner’s finding as to when 
the structures were put up — Relevancy 
of finding. 


(C) Brief Note:— If a commission is 
appointed for ascertaining the present 
value of the structures standing on the 
land and if, in formulating his opinion 
on that matter, he has had to determine 
when the structures were raised for the 
first time, his finding about that point 
would be highly relevant and as such 
the Court can take note of it. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1952 Assam 132 = ILR (195i) 3 

A NE 240, Ananta Ojha v. nS, 
in 


D. K. Sarma and J. N. Sarma. for 
Appellant; N. M. Dam and K. Majumdar, 
for Respondent. 


JUDGMENT:— This second appeal 
arises out of a suit instituted by Uma 
Kanta Das Mahajan for eviction of Tri- 
beni Prasad Kalawar from a piece of 
land which had been let out by the for- 
mer to the latter on 20th May, 1955, for 
a period of three years until 20th May, 
1958. The suit for eviction was preced- 
ed by a notice calling upon the defen- 
dant to vacate the land on 20th Novem- 
ber, 1960. The defendant resisted the 
prayer for his eviction on the grounds 
that the eviction notice served on him 
was defective in law. and that since he 
had set up structures on the land he 
could be evicted only on the ground of 
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non-payment of rent, a fact not alleged 
by the plaintiff. This latter plea was 
founded on Section 5 of the Assam Non- 
Agricultural Urban Areas Tenancy Act, 
1955, hereinafter called the Act. The 
trial Court settled a number of issues 
between the parties and after examining 
the evidence led before it decreed the 
suit by its judgment dated 22-4-1965. The 
defendant challenged the decree of the 
trial Court by taking the matter in ap- 
peal to the court of the Assistant District 
Judge, Barpeta. The appeal was allowed 
on 6-4-1971 and the plaintiffs suit dis- 
missed with the findings that the notice 
of eviction served on the defendant did 
not correspond with the provisions of 
Section 106 of the Transfer of Property 
Act and that since the defendant was not 
a defaulter in the matter of payment of 
rent, he was immune from eviction in 
view of the second proviso appended to 
sub-section (1) of Section 5 of the Act. 
This proviso was added in the year 1968 
by the Assam Non-agricultural Urban 
Areas Tenancy (Amendment) Act, {Act 
XVI of 1968), 


2: It is commonly admitted by 
the parties’ learned Counsel that the 
second proviso added by Act XVI of 1968 
has been held to be void by a Full Bench 
decision of this Court and on that account 
the learned Assistant District Judge was 
not justified in holding that the defen- 
dant was immune from eviction for the 
reason that the landlord had not plead- 
ed that the tenant had defaulted in the 
matter of payment of rent. 


3 The two questions that fall for 
determination in this appeal, in my opi- 
nion, are (1) whether the notice Ext. 5is 
valid in law, and (2) whether any per- 
manent structures had been raised on the 
demised land, and if so, whether the de- 
fendant cannot be evicted in view of lack 
of any allegation that he had defaulted in 
the matter of payment of rent. 


4, The notice Ex. 5 was served 
on the defendant on 25th October, 1960, 
and it called upon him to vacate the land 
by 20th Nov., 1960. It is the common 
ease of the parties that the lease agree- 
ment Ext. 3 concluded between them on 
20-5-55, permitted the defendant to con- 
tinue as a tenant for a period of three 
years up to 20th May, 1958. The parties’ 
counsel are also agreed on the point that 
the tenancy in favour of the defendant 
continued for another two years after 
20th May, 1958, which means that the 
tenancy continued until 20th May, 1960, 
Thereafter. the parties’ counsel are ag- 
reed, the tenancy became monthly, 
beginning with 21st of the month and 
ending with the 20th of the succeeding 
month. The notice Ext. 5, as stated ear- 
lier, called upon the defendant to vacate 
the land on 20th November, 1960. Sri 
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Dam, the learned counsel representing 
the defendant, has urged vehemently that 
since the defendant had the right to con- 
tinue in possession of tke land until 12 
P., M. of 20th November, and since the 
plaintiff called upon the defendant to 
vacate the land on the 20th November, 
itself, the notice fell short of the re- 
quirements of Section 106 of the Transfer 
of Property Act. That section states that 
every notice served on che tenant must 
be of fifteen days “expiring with the end 
of the month of tenancy’, Undeniably, 
the tenancy was 'to end with the end of 
the day of 20th November, 1960, and it 
could not spill over even for a moment 
fine 2ist November, 1960. If therefore 


Uma Kanta 


the plaintiff called upon the defendant 
per notice Ext. 5 to vacate the land on 
20th November, 1960. I cannot find any 
fault with the notice. The notice clearly 
meant that the defendant could avail of 
the whole day of 20th November and 
vacate the land before the dawn of 21st 
November. A Division Bench of this 
court held in the case of Ananta Ojha v. 
Osimuddin, AIR 1952 Assam 132, that the 
legal connotation of the expression “to 
quit on a particular day” ‘s that the per- 
son required to quit can remain in occu- 
pation till the midnight of that day if 
he so desires. and that consequently 
where a month to month tenancy ex- 
pires on the 30th September, a clear ff- 
teen days’ notice to quit “on the 30th 
September” is a perfectly valid notice. 
Apart from the fact that I entirely agree 
with this decision of the High Court. I 
am also bound by it because sitting sing- 
ly I cannot ignore it, it being a Division 
Bench decision. Sri Dam has invited my 
attention to one unreported judgment of 
the Supreme Court of which a reference 
is made on page 739 of the Encyclopae- 
dia, Vol. 4 J to V, 1966. However, in my 
opinion that decision of the Supreme 
Court does not help advance the conten- 
tion of Sri Dam. There the tenancy ex- 
pired on the 9th of a month and the 
notice given was to vacate on “10th of 
May, 1946 (after 12 O’clock in the night)”. 
The Supreme Court held that what the 
notice clearly meant was that the 
tenant should vacate the property on the 
midnight between 9th and 10th of May, 
1946 and that as such the notice was 
valid. In our case ‘too, as held by me 
above, the defendant could have retained 
the possession of the land until the last 
moment of 20th November, 1960, and 
nothing said in the notice deprived him 
of that privilege. At the same time, I 
feel clear that the defendant could not 
have retained the land for a single mo- 
ment after the day of 20th November, 





had run out, Consequently, I hold. in 
disagreement with the first ‘appellate 


court, that the notice served on the de- 
jfendant was valid in the eye of law. 


v. Tribeni Prasad (Bindra J.) 
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5. This takes me to the conside- 
ration of the second point debated in this 
court and for establishing with the bur- 
den clearly rested on the defendant. That 
point is founded on the provisions of 
clause (a) of sub-section (1) of Sec. 5 of 
the Act. That clause reads as under:— 

“Where under the terms of a con- 
tract entered into between a landlord and 
his tenant, whether before or after the 
commencement of this Act. a tenant is 
entitled to build, and has in pursuance 
of such terms actually built within the 
period of five years from the date of such 
contract, a permanent structure on the 
land of the tenancy for residential or 
business purposes, or where a tenant not 
being so entitled to build, has actually 
built eny such structure on the land of 
the tenancy for any of the purposes 
aforesaid with the knowledge and acqui- 
escence of the landlord, the tenant shall 
not be ejected by the landlord from the 
tenancy except on the ground of non- 
payment of rent.” 


6, On its plain reading the clause 
means that ‘the eviction of the tenant can 
be ordered on the ground only of non- 
payment of rent if under the terms of 
the contract entered into between him 
and the landlord he is entitled to build, 
and has in pursuance of such terms ac- 
tually built within the period of five 
years from the. date of such contract, a 
permanent structure on the land of the 
tenancy for residential or business pur- 
poses, or, alternatively, where he being 
not so entitled to build, has actually built 
any such structure on the land of the 
tenancy for any of the purposes afore- 
said with the knowledge and acquiescence 
of the landlord. Sri Dam has not been 
able to satisfy me that the defendant had 
pleaded that the had raised permanent 
structures on the land pursuant to the 
terms of the contract entered into be- 
tween him and the plaintiff. The whole 
of the written statement has been read 
in court by Sri Dam and I have not been 
able to find any allegation to that effect. 
However, Sri Dam insists that the case of 
the defendant is covered by the alterna- 
tive mentioned in clause (a) of Sec. 5 (1) 
of the Act. That too I have not’ been 
able to discern from the written state- 
ment. It is nowhere mentioned in the 
written statement that the permanent 
structures had been raised by the defen- 
dant, or even his predecessors, with the 
knowledge and acquiescence of the land- 
lord, At the best, the written statement 
can be said to contain an allegation that 
the plaintiff had visited the land a num- 
ber of times and he had seen the struc- 
tures standing thereon, That pleading 
does not tantamount to saying that struc- 
tures had been raised with the know- 
ledge and acquiescence of the landlord. 
Therefore. on the authority of the plead- 
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ings of the defendant it is not possible 
to hold that he is entitled to the benefit 
of clause (a) of Section 5 (1) of the Act. 


7. There is yet another difficulty 
in the way of the defendant availing the 
benefits of Section 5 (1) of the Act, We 
have the concurrent finding of the courts 
below that the permanent structures 
standing on the land save two verandahs 
(set up by the defendant after he had 
secured the lease dated 20th May, 1955) 
had been built sometime in the year 
1934. It is clearly mentioned in the writ- 
ten statement that the lease of the land 
in dispute was for the first time taken 
by the father and uncle of the defendant 
in 1343 B. S. which corresponds with 1937 
A. D. Sri Dam has submitted that the 
finding of the courts below that the per- 
manent structures excepting two veran- 
dahs azorementioned had been built in 
the year 1934 is based only on the report 
of the commission issued by the trial 
Court and as such this court should be 
reluctant to agree with the finding of the 
courts. If the commission was appointed 
for ascertaining the present value of the 
structures standing on the land and 
if in formulating his opinion on that mat- 
ter he had had to determine when the 
structures were raised for the first time, 
his finding about that point would be 
highly relevant and as such the court can 
take note of it. Further, the defendant 
himself has affirmed as D. W. 2 that the 
structures had been raised about 28/30 
years ago, This statement was made by 
the defendant on 11-3-65. If we go back 
30 years vis-a-vis that date then the 
structures must have been raised some- 
time in 1935, If the tenancy in favour 
of the defendant’s father and uncle had 
started In the year 1937 A. D. and the 
structures had been set up in the year 
1935, then they could not have been rais- 
ed in terms of the lease agreement, The 
defendant admitted in his statement as 
D. W. 2, I may usefully add, that they 
had erected houses before the lease was 
granted. This statement knocks out com- 
pletely the contention that the houses had 
been raised sometime after the year 1937, 
the year in which the first lease agree- 
ment was concluded. Therefore I have no 
misgivings on the point that the defen- 
dant is not entitled to the protection of 
Section 5 (1) of the Act except claiming 
some relief under Section 5 (1) (b) res- 
pecting the two verandahs set up by him. 
Clause (b) States that where a tenant has 
effected improvements on the land of the 
tenancy under the terms whereof he is 
not entitled to effect such improvements, 
the tenant shall not be ejected by the 
landlord from the land of the tenancy un- 
less compensation for reasonable improve- 
ments has been paid to the tenant. 


8. Sti J. N. Sarma, representing 
the plaintiff appellant, has conceded at 
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the bar that the defendant is entitled to 
compensation respecting the two veran- 
dahs set up by him after he had conclud- 
ed the lease agreement on 20th May, 1355 
Since. there is no definite date about 
the exact value of these two verandahs, 
I direct that that valuation shall be de- 
termined during the course of execution 
of the decree that shall follow this judg- 
ment. At this stage of the dictation Sri . 
Dam states at the Bar that the value of 
the entire superstructures as assessed by 
the commission if the plaintiff agrees to 
pay to the defendant before he takes out 
execution of the decree then the super- 
structures shall belong to the plaintiff. 
Sri J. N. Sarma agrees to that proposal 
of Sri Dam. I am so happy about it be- 
cause it would be clearly in national in- 
terest that the superstructures should 
not be demolished. 


9. In the result I set aside the de- 
cree of the first appellate court and re- 
store the decree made by the trial court 
on allowing this appeal. The plaintiff is 
given six months’ time from today for 
depositing in court the amount of Rupees 
4290.00 fixed by the Commission, and 
after depositing the amount within that 
period he shall be entitled to evict the 
defendant from the land as also from the 
superstructures standing thereon. The 
defendant shall be entitled to withdraw 
the money only after the plaintiff has 
secured possession of the land with super- 
structures standing thereon. In the mean- 
time the defendant is warned against 
damaging the  superstructures in any 
manner, The plaintiff shall not be entitl- 
ed to execute the decree unless he de- 
posits the aforementioned sum of Rupees 
4290.00 in court within the period stated 
above. Parties are left to bear their own 
costs in all the Courts. 

Appeal allowed. 
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M M. Rahman, Dist, J., Johrat, D/- 17-5- 


(A) Index Note:— Hindu Succession 
Act (1956), Sec. 14 — Declaration of righs 
not in virtue of decree — Section 14 (1), 
if attracted. 


_ (A) Brief Note:— Where a declara- 
tion of ownership granted to a Hindu 
female in a suit to the extent of one 
third share in the estate of her husband 
was In virtue of her heirship to her hus- 
band and not in virtue of the decree made 
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therein, nothing said in decree could have 
any bearing on that right and so the case 
would be governed by Section 14 (1) of 
Hindu Succession Act. Test for deter- 
mining whether a particular case falls 
under Section 14 (1) or under Section 14 
(2) indicated. AIR 1970 SC 1963 and AIR 
1972 Bom 16, Followed. (Paras 9, 10) 


(B) Index Note:— Succession Act 
(1925), Section 222 —- Question whether 
a bequest is good or bad, is not within 
the purview of Probate Court. (Para 12) 


(C) Index Note:— Succession Act 
(1925), Sections 2 (h) and 59 — Expres- 
sion ‘his property’ as used in Sections 2 
(h) and 59 — Meaning. 


(C) Brief Note:— The expression 
“his property” in Sections 2 (h) and 59 
means not only the properties owned by 
the testator on the date of the will but 
also those which he may acquire after 
that date and before his death. Thus, a 
will can be made in respect of the pro- 
perties which the testator may own on 
the date of his death and not necessarily 
only of the properties of which he hap- 
pens to be the owner bn the date he 
makes the will, AIR 1968 Raj 41. Fol- 


lowed. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1972 Bom i6, B. B. Patil v. Ganga- 
bai 10 
AiR 1970 SC 1963. Badri  Pershad v. 
Kanso Devi 8, 9 
AIR 1968 Raj 41, Ladhi Bai v, Thakur 
Shriji 14 
AIR 1959 SC 443, Venkatachala v. B, N. 
Thimmajamma 16 
AIR 1954 SC 280, Ishwardeo Narain Singh 
v. Kamta Devi 11, 12 


K. Lahiri, D. Choudhury, P. C. Ga- 
yan and A. K. Pookan, for Appellant; 
J. P. Bhattacharjee, T. C. Borgohain and 
Prasanta Kr. Goswami, for Respondents, 


JUDGMENT:— This appeal by Gu- 
neshwar Chutia is directed against the 
judgment dated 17-5-1971 of the District 
Judge, U. A. D., Jorhat, by which he dis- 
missed the appellant’s petition for grant 
of probate in respect of will Ext. 1, dated 
4-3-1956, alleged to have been executed 
by his mother Srimati Meniki Chutian1. 
The prayer for probate was resisted by 
Srimati Kanful Chutia, a daughter-in-law 
of the testatrix, and her two sons. Haren 
Chutia and Bhuban Chutia. Srimatl 
Maniki was the widow of Roseswar Chu- 
tia who left as his heirs, besides his 
widow, two sons Guneswar Chutia, the 
present appellant. and Ratneswar Chutia. 
This Ratneswar had predeceased his 
mother Srimati Maniki and was survived 
by his widow Kanful and the two sons 
Haren and Bhuban. The defence set up 
by the heirs of Ratneswar was that Sri- 
mati Maniki had not executed any will 
nor she had the sanction o= law to make 
a will in respect of the prcperty -alleged- 
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ly bequeathed by her. It was also allega . 


ed that Guneswar had exercised undue 
influence on his mother, who was living 
with him, in the matter of procuring the 
will, and as such the document pro- 
pounded by him (Guneswar) cannot ope- 
rate as a will and the last testament of 
Srimati Maniki. Another obejction rais- 
ed by the widow and the sons of Ratnes- 
war was that Srimati Maniki had only 
life Interest in the property mentioned 
in the will and so could not have dispos- 
ed of that property by a will in face of 
Section 14 (2) of the Hindu Succession 
Act, 1956, hereinafter called the Act. 

2. The District Judge settled the 


following issues between the parties: 

1. Whether the alleged Will was duly 
executed and attested ? 

2. Whether late Maniki had any 
capacity to give away property to the 
petitioner by testatrix (sic) and endow= 
ment under the provision of law? 

o 3. Whether the alleged will was col- 
lusively obtained by exercising undue in- 
fluence ? 

4. Whether the petitioner is entitled 
to get probate of the will? 


3. The will Ext. 1 having been 
executed on 4-3-56, which was before 
17-6-1956 when the Act came into force, 
the District Judge held, while dealing 
with Issue No. 2. that Srimati Maniki had 
only widow’s limited interest in the pro- 
perty described in Ext, 1 and as such 
she could not have made a will in res- 
pect of that property. Under issues Nos. 
1 and 3 the Court held that Srimati 
Maniki never meant to execute any will 
and that the document Ext. 1 had been 


secured from her by Guneswar by exers, 


cising undue influence over her. On the 
basis oz the findings reached on issues 
Nos. 1 to 3, the District Judge adjudged 
that Guneswar was not entitled to claim 
probate of the will Ext. 1. 


4. The appellani’s Counsel Sri K. 
Lahiri challenged all the three findings 
reached by the District Judge on the 
basis of which he had denied the probatte 
to the appellant. Sri Lahiri vehemently 
urged that the due execution and attesta- 
tion of the will Ext, 1 had been esta- 
blished beyond reasonable doubt, that 
there was no material on the record to 
support the finding that Guneswar had 
exercised any undue influence on his 
mother to secure the will, and that the 
Court had grievously erred in holding 
that Srimati Maniki had only a limited 
Hindu widow’s interest in ‘the property. 
After carefully examining the evidence 
on record and weighing the arguments 
addressed at the bar, I have reached the 
conclusion that it is not possible ‘to 


maintain either of the three findings re< . 


turned by the learned District Judge. 
5. In order of priority the ques- 


tion that must first be answered is whe< ; 
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ther Srimati Maniki had widow’s limited 
iuterest in the property described in the 
document Ext. 1, or she had acquired 
full ownership thereof by the time of 
her demise on 26-5-1957. The answer to 
the question posed will obviously be de- 
termined on ‘the interpretation of Sec- 
tion 14 of the Act and the source from 
which the property described in Ext. 1 
had come into possession of the testatrix. 
Tt was not disputed either at the trial or 
in this Court that that property origi- 
nally belonged to Roseswar, the hushand 
of Srimati Maniki, It appears that after 
the death of Roseswar some disputes 
cropped up between Srimati Maniki and 
her daughter-in-law Kanful and the 
latter’s two sons respecting succession to 
the estate of Roseswar. That dispute 
culminated in Title Suit No. 8 of 1950 
instituted by Srimati Maniki against her 
daughter-in-law Kanful and her two 
sons. Ext. Ka is the copy of the Judg- 
ment given by the Munsiff, Jorhat,. in 
that suit. Srimati Maniki had pleaded in 
that suit that she had acquired 1/3rd 
share in the estate of her husband but 
Kanful and her two sons had managed 
to get mutation in which she (Maniki) 
was allotted only one pura of land out 
of the entire estate of Roseswar, and that 
mutation had greatly jeopardised her 
rights in the estate of her husband. 


The defence set up in that suit by 
Kenful and her two sons was that Rai- 
neswar, the younger son of Roseswar, 
had separated from his father about two 
years after his marriage, that at that 
time Srimati Maniki was given one pura 
of land by her husband and the rest of 
the estate owned by Roseswar was given 
by him equally to his two sons Gunes- 
war and Ratneswar, and that as such 
Srimati Maniki was not entitled to claim 
more than one pura out of the estate left 
by Roseswar. The Court negatived that 
Gefence of division of property and 
awarded Srimati Maniki a decree declar- 
ing her ownership to one-third share in 
the estate of her husband, besides grant- 
ing her a decree for joint possession to 
that extent, No appeal was filed against 
the decree that followed the Munsifi’s 
judgment dated 29-9-1950 in Title Suit 
No. 8 of 1950. However, Sri Bhatta- 
charjee, representing the respondents 
herein, urged two points respecting the 
effect of that judgment and the decree 
that followed it and the law prevalent in 
Assam at the time of the death of Roses- 
war, 


Firstly, it was submitted that since 
Roseswar was governed by Dayabhaga 
school of Hindu law his widow did not 
acquire any interest in the estate left by 
him, he having been survived by two 
sons, and this despite the fact that the 
_ Hindu Women’s Rights te Property Act 
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1937, a Central Act. was operative in 
Assam at the time of the death of Roses- 
war. This latter Act, Sri Bhattacharjee 
canvassed, applies only to properties 
other than agricultural lands as held by 
the Federal Court and as such Srimali 
Maniki could not have inherited one- 
third share in the property of her hus- 
band as urged on behalf of the appellant 
Guneswar, that estate being almost ex- 
clusively comprised of agricultural lands. 
The second point raised by Sri Bhatta- 
charjee was that the judgment dated 
29-9-1950 clearly restricted Maniki’s 
rights to the one-third share in the estate 
of her husband by stating that Maniki 
“is hereby directed not to waste or dis- 
pose of her share except on bona fide 
legal necessity having regard to the fact 
that some of the reversioners, viz., defen- 
dants Nos. 2 and 3 are minor orphans.” I 
find merit neither in the first submis- 
sion made by Sri Bhattacharjee nor in 
the second, 


6. The Assam State Legislature 
placed on its Statute bcoox in the year 
1943 an Act called “The Assam Hindu 
Women’s Rights to Property (Extension 
to Agricultural Land) Act, being Act No. 
XIII of 1943. It is mentioned in the pre- 
amble of that Act that its enactment was 
necessitated by the fact that it had been 
esablished, that the Hindu Women’s 

ights to Property Act, 1937, and the 
Hindu Women’s Rights to Property 
(Amendment) Act, 1938, do not operate 
to give the widows better rights in res- 
pect of agricultural lands. By this Act 
XITI of 1943 the Assam Legislature ex- 
tended the definition of the term ‘“pro- 
perty” used in the two Central 
Acts of 1937 and 1938, The term “pro- 
perty” was now to include, and deemed 
to have always included, agricultural 
land. When this Act XIII of 1943 was 
brought to the notice of Sri Bhattachar- 
jee he dropped his objection that Srimati 
Maniki could not have inherited one- 
third share from her husband’s estate in 
terms of the Hindu Women’s Rights to 
Property Act, 1937, and I think that that 
was the only right course to follow, 


7. However, Sri Bhattacharjee 
persisted in the validity of his second 
argument that the judgment dated 29-9- 
1950 had restricted the right of Srimati 
Maniki in the one-third share she had in- 
herited in the estate of her husband. It 
is correct that while discussing Issues 
Nos. 2 and 3 the Munsiff had observed 
that since Guneswar and the two sons of 
Ratneswar were reversioners of Srimati 
Maniki and Ratneswar’s sons were 
minors, Srimati Maniki should net be 
permitted to transfer her one-third share 
she had inherited in her husband’s estate 
except for bona fide legal necessity, Rut 
this restriction tn her right of disrosi- 
tion remained confired to the diseussion 
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made under Issues Ncs. 2 and 3 and was 
not carried to the operative part of the 
er. That part of the judgment 
reads: 


“The result is that the suit stands 
decreed on contest against defendants 
Nos. 1, 2 and 3, But considering the cir- 
cumstances under which these defendants 
are living, I make no order as to costs. 

laintiff’s right, title and interest in res~ 
pect of 1/3rd share in the property in 
suit is hereby declared and she is 
further declared entitled to joint posses- 
sion along with the other sharers in the 
property to the extent of her 1/3rd 
share.” 


It is not without significance that Kanful 
and her two sons have not placed on the 
record a copy ot the decree passed by 
the Munsiff in Title Suit No. 8 of 
1950. I, therefore. feel justified in assum- 
ing that that decree does not contain any 
restriction on the right of Srimati Maniki 
to dispose of the prcperty inherited by 
her from her husband. If any finding 
given in the judgment is not carried to 
the decree, against which alone party ad- 
versely affected can go in appeal, it does 
not have any practical value. Therefore, 
I negative the contention that the decree 
passed in that suit had restricted the 
rights of Srimati Maniki in the manner 
now claimed, 


8. This brings me to the conside- 
ration of another argument urged by Sri 
Bhattacharjee. This argument was rest- 
ed on the provisions of sub-section (2) of 
Section 14 of the Act: Sub-section (1) of 
that Section states that any property pos- 
sessed by a female Hindu, whether ac- 
quired before or after the commencement 
of ‘the Act, shall be held by her as full 
owner thereof and not as a limited 
owner. Sub-section (2) of that section 
provides that nothing contained in sub- 
section (1) shall apply ‘to any property 
acquired by way of gift or under a will 
or any other instrumert or under a dec- 
ree or order of a Civil Court or under an 
award where the terms of the gift, will 
or other instrument of the decree, order 
or award prescribes a restricted estate in 
such property. It was the contention of 
Sri Bhattacharjee that sub-section (2) 
being in the nature of a proviso or an 
exception to what is enacted in sub-sec~ 
tion (1), and that since Srimati Maniki 
had acquired one-third share in the estate 
cf her husband pursuant to the decree 
passed by the Munsiff in Title Suit No. 8 
of 1950, and not in any other manner, 
her rights in that property must be gov- 
erned by the provisicns of sub-section 
(2) of Section 14 rather by its sub-sec- 


tion (1). 
If that is ‘the legal position, Sri 
Bhattachariee submitted further, the 


restrictions on the right of disposal of 
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Srimati Maniki mentioned in the Mun- 
siff’s judgment would come into play and 
Srimati Maniki in that event would have 
no right of testamentary disposition over 
the property. I regret my inability to 
accede to any part of the submission 
made by Sri Bhattacharjee. I have con- 
cluded in the preceding paragraph of this 
judgment that imposition of restriction 
on the right of disposal of Srimati Mani~ 
ki over her one-third share in the estate 
of her husband never took legal shape. 
The decree actually awarded to her is 
not proved to contain any such restric- 
tion. Therefore the postulate on which 
the argument of Sri Bhattacharjee was 
founded vanishes into thin air and with 
ihat crumbles‘the argument itself, More- 
over, we have the decision of the Sup- 
reme Court in the- case Badri Pershad v. 
Kanso Devi, AIR 1970 SC 1963, to the 
effect that the word “acquired” used in 
sub-section (1) of Section 14 has to be 
iven widest possible meaning, that sub- 
section (2) is more in the nature of a pro- 
viso cr exception to sub-section (1), 
and .that sub-section (2) comes into ope- 
ration only if acquisition in any of the 
methods indicated therein is made for ‘the 
first time without there being any pre- 
existing right in the female Hindu who is 
in possession of property. 


9. It was admitted in Title Suit 
No. 8 of 1950 by all the members of the 
family that the property involved therein 
had come to their hands from Roseswar. 
The defence set up by Kanful and her 
two sons that Roseswar, had effect- 
ed partition during his life time, 
that he had given only one pura of 
land tc his wife Maniki, and that the 
rest of his land had been equally divided 
between his two sons was disbelieved by 
the Court. Therefore, there is no escape 
from the conclusion that the declaration 
cf ownership granted to Srimati Maniki 
in that suit to the extent of one-third 
share in the estate of her husband was 
in virtue of her heirship to her husband 
and not in virtue of the decree made 
therein. It cannot be urged in the back- 
ground of the circumstances just listed 
that Srimati Maniki had acquired the 
property for the first time in any of the 
methods indicated in sub-section (2), or 
‘that she had no “pre-existing rights”, to ° 
use the words of the Supreme Court in 
the case of Badri Pershad. AIR 1970 SC 
1963, in the property left by her husband 
when the litigation ensued in the year 
1950 between the heirs of Roseswar, 


10. I feel tempted to refer to a 
recent Division Bench judgment of the 
Bombay High Court reported in AIR 1972 
Bom 16, B. B. Patil v. Gangabai; It states 
that sub-section (2) of Section 14 covers 
only these cases of grants where the inte- 
rest in the grantee is created by the grant 
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itself, or. in other words, where the gift, 
will, instrument, decree, order or, award 
is the source of origin of the interest 
created in the grantee, Where, however, 
the instruments referred to above are not 
the source of interest created but are 
merely declaratory or definitive of the 
right to property antecedently enjoyed 
by the Hindu female, sub-section (2) 
has no application: and it matters not if 
in such instruments it is specifically pro- 
vided in express terms that the Hindu 
female had a limited estate or that she 
shall not alienate the property or that the 
ploperty would revert on her death to 
the next reversioner. Such terms, the 
High Court observed, are mere reitera- 
tion of the incidents of the Hindu Law 
applicable to the limited estate. 


The true criterion, in my opinion, 
for determining whether the case falls 
under sub-section (1).or sub-section (2) 
would be whether the interest or the 
right claimed by the female Hindu had 
actually been acquired for the first time 
by one of the methods mentioned in sub- 
section (2) or whether she had possessed 
the property by virtue of a right which 
was independent and antecedent to the 
gift, will or any other instrument or de- 
eree or order of the civil court or the 
award wherein her right subsequently 
found mention. Since I am satisfied that 
Smti. Maniki had acquired right in one- 
third share in the estate of her husband 
by virtue of the Central Acts of 1937 and 
1938 as amended by the State Act XIII 
of 1948, nothing said in the judgment 
Gated 29-9-50 or the decree that follow- 
ed that judgment. can have bearing on 
that right, and so the case would be gov- 
erned by Section 14 (1) of the Act. 


Il. The next point debated in the 
Court relates to the interpretation of the 
expression “his property” used in cl. (h) 
of Section 2 and Section 59 of the Indian 
Succession Act. The term “will” is defin- 
ed in Section 2 (h) to mean the legal dec- 
laration of the intention of a testator 
with respect to his property which he 
desires to be carried into effect after his 
death. Section 59 provides that every 
person of sound mind, not being a minor, 
may dispose of his property by will. 
Shri Bhattacharjee submitted for the res- 
pondents ‘that the expression “his pro- 
perty” connotes and means the property 
owned by the testator on the date he 
makes the will, and added ‘that if the 
testator was not the owner of the pro- 
perty made subject of the will on the 
date of 'the execution of the will then the 
document would neither be a will nor 
will it. have any legal effect. Having said 
that much Sri Bhattacharjee proceeded 
further to state that since, by common 
agreement, Srimati Maniki was not the 
owner of any part of her husband’s estate 
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on 4-3-1956. the date on which the will 
Ext. 1 was executed by her, and which 
was before 17-6-56 when the Act came 
into force, the document Ext. 1 is neither 
a will nor it affects the property men- 
tioned in it. 

Sri Lahiri, on the other hand, urged 
that since by the date of her death, which 
took place on 26-5-1957. Srimati Maniki 
had acquired full ownership of the pro~ 
perty inherited from her husband in 
terms of Section 14 (1) of the Act, the 
document Ext. 1 legally constitutes a 
wili and ‘the Court has to effectuate the 
intentions of the testatrix as outlined in 
that document. Another point urged by 
Sri Lahiri was that it is not the function 
of the Probate Court to determine whe- 
ther or not the testator was the owner of 
the properties bequeathed by the will 
and whether or not the bequest is good 
or bad. In support of this last submis- 
sion Sri Lahiri cited the Supreme Court 
decision in Ishwardeo Narain Singh v, 
Kamta Devi, AIR 1954 SC 280, 

12. What happened in the last 
mentioned case was that though the exe- 
cution of the will had been held duly 
‘proved the probate was denied to the 
executor on the basis “that the disposi- 
tion contained in the will-in favour of 
Thakurjee was void for uncertainty” and 
~“was not expressive of any definite in- 
tention and was therefore not a will as 
defined in Section 2 (h) of the Indian 
Succession Act”. The Supreme Court, on 
disagreeing with that finding of the Pro- 
bate Court and order of the High Court 
which had affirmed that-finding. happen- 
ed to observe: “The Court of Probate is 
only concerned with the question as to 
whether the document put forward as 
the last will and ‘testament of a deceas~ 
ed person was duly executed and attest- 
ed in accordance with the law and whe- 
ther at the time of such execution the 
testator had sound disposing mind: The 
question whether a particular bequest is 
good or bad is not within the purview of 
the Probate Court.” Shri Bhattacharjee 
was unable to cite any authority of the 
Supreme Court ‘to the contrary. 


Therefore, it is apparent that the 
function of the Probate Court is limited 
only to determining whether the will 
propounded before it had been duly exe- 
cuted and attested and whether at the 
time of such execution the testator had 
sound disposing mind. Apart from that, 
I may add, the Probate Court will have 
to, determine whether the document des- 
cribed as the will and testament of the 
testator is really in the nature of a will 
and is not a document disposing of the 
property in any other manner, It is in 
order to mention that the term “probate” 
is defined in Section 2 (f) of the Act to 
mean the copy of a will certified under 
the seal of a Court of competent juris- . 
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diction with the grant of administration 
to the estate of the testator. This defini- 
tion also indicates the legislative inten- 
tion regarding the extent of the function 
which a Probate Court has to discharge 
when moved for grant of a probate. 


In my opinion, the only function of 
the Probate Court is to find out whether 
the document set up as a will is actually 
a will, whether it had been executed and 
attested by the alleged testator, and whe- 
ther he had a sound mind and was nota 
rninor. This conclusion draws support 
not only from the Supreme Court deci- 
ion in Ishwardego Narain Singh’s case 
AIR 1954 SC 280 but also from Sec. 59 
of the Act which unequivocally pres- 
cribes that every person of sound mind 
not being a minor may dispose of his 
property by will, 


13. The argument of Sri Bhatta- 
charjee that the expression “his proper- 
ty” used in Sections 2 (h) and 59 of the 
Act means the property owned by the 
testator on the date of the execution of 
the will is in a way negatived by the just 
mentioned decision of the Supreme 
Court. The argument looxs devoid of 
merit otherwise too. It cannot be gain- 
said that an individual kas a right to 
make the will quite in advance of his 
death and that normally it is so done. I 
feel quite sanguine tha: ‘the testator can 
make a bequest not only cf the proper- 
ties owned by him on the date of the 
will but also of the properties which he 
may acquire after that date and before 
his death, One can easily visualise a 
case, to illustrate the point. of an afflu- 
ent childless widower surviving a heart 
aitack and apprehending repetition of it 
and the possibility of losing his life, tak- 
ing a decision to make a will respecting 
his properties in favour of the person 
who had served him sincerely during the 
crisis that stared him in the face, 


Since such a testator is likely to ac- 
quire more liquid wealth from the im- 
moveable properties owned ky him on the 
date of the will, as also from the busi- 
ness and profession that he was then en- 
guged in, he obviously cannot predicate 
on the date of the execution of the will 
itself what shall be the exact dimensions 
of his properties, movable and imrnov- 
ables, on the date of his demise. If the 


argument of Sri Bhattacharjee were ‘to’ 


prevail then the testator in the illustra- 
tive case would be entitled to make will 
cnly in respect of the properties of which 
he is owner on the date of the execution 
of the will and not in respect of proper- 
ties which he may acquire in between 
that date and the date of his death, The 
argument of Sri Bhattacharjee in my 
opinion appears to be self-defeating for 
Section 59 clearly permits every person 
of sound mind to make a bequest of the 


Guneshwar v, Haren (R. S. Bindra J.) 


A.L R. 


whole of the property that he may hap- 
pen to own. 


Therefore, that argument has to be 
regatived not only from the standpoint 
that it is not logical because it robs an 
individual his right to make a will res- 
pecting property which he may acquire 
between the date of the will and his 
death. but it is also not sustainable on 
the plain wording of Section 2 (h) and 
Section 59 of the Act. What the two pro- 
visions of the law contemplate is that a 
will can be made in respect of the pro- 
perty which the testator may own on the 
Gate of his death, and not necessarily 
only of the property of which he hap- 
pens to be the owner on the date he 
makes the will. Wills are in the nature 
of ambulatory documents not only in the 
sense that the testators can scrap or 
amend them at their sweet will but also 
from the standpoint of the fortunes of 
the legatees thereunder. Their fortunes 
may dwindle if after the will the testa- 
tor expends or transfers any part of his 
cush assets or immoveable and moveable 
properties, or they may swing up if he 
acquires more properties of either des- 
cliption. The legislature gives him free 
and absolute hand in making a bequest 
of all that he may own at the moment he 
closes his eyes never to open them again. 


14. The point under discussion 
does not appear to be res integra either, 
Sri Lahiri cited AIR 1968 Raj 41. Ladhi 
Bai v. Tnakur Shriji, wherein it was held 
that the will made by Srimati Godawari 
(of that case) on 24-4-1956, when she was 
a limited owner and had no right to be- 
queath the property, was perfectly valid 
because Smt. Godawari died on 17-8-1956 
by which date the Act had come into 
force and her limited estate had been 
converted into one of full ownership. 
Shri Bhattacharjee very frankly conced-~ 
ed that ke had not been able to lay hand 
on any authority laying down a contrary 
principle. The facts of Ladhi Bai’s case 
AIR 1968 Raj 41 are on all fours identi-~ 
eal with the facts of the case in hand. 
I respectfully agree with the view ex- 
pressed therein by the Rajasthan High 
Court. It would therefore follow that 
both on principle and authority there is 
no merit in the argument raised by Sri 
Bhattacharjee. Nor it gathers support 
from any provision of law, 


15. This takes me to 'the conside- 
ration of the last question. namely, whe- 
ther the execution and attestation of the 
will have been proved by the evidence 
on record. Guneswar entered the wit- 
ness-box himself and also happened to 
examine Kamal Saikia P. W. 2, the seribe 
of the will Ext. 1. and Dibakar Sarma 
P, W. 3, an attesting witness thereof, 
Dibakar Sarma deposed that the will 
Ext, 1 was prepared by the petition 
writer Kamal Saikia according to the di- 
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rections of Srimati Maniki, that after the 
will was prepared it was read over to 


her, that she thereupon placed her thumb~ 


impression on ‘the document. and that 
that event was followed by himself and 
the other attesting witness Radhanath 
placing their signatures on ‘the will at 
the instance of Srimati Maniki. To the 
same effect is the testimony of Kamal 
Saikia and of Guneswar Chutia. We 
have it from the statement of Guneswar 
that Dibakdr Sarma and Radhanath are 
his neighbours but in no way related to 
him. Radhanath, it has come in evidence, 
has died. It may be mentioned that 
Kamal Saikia is a professional deed 
writer of Jorhat, that Dibakar P. W. 3 
is a retired teacher, while Radhanath, 
the other attesting witness, had retired 
from some Municipal post. 


Therefore, all the three witnesses 
connected with the preparation of the 
will are proved to be men of status and 
since neither of them was either connect- 
ed with the testator or the legatee, nor 
was inimical towards the respondents 
herein, there appears to be no valid rea- 
son for not taking the statements of 
Kamal Saikia and Dibakar Sarma at 
their face value. The Probate Court 
made much of the fact that Guneswar 
happened to affirm that Srimati Maniki 
wanted “to make a paper” respecting her 
property, and on that basis it held that 
it was easy to conclude that she had no 
intention of-making a bequest of her pro- 
perty. I think it would be too narrow 
and uncharitable interpretation of the 
statement made by Guneswar. I also be- 
lieve that that statement has been torn 
out of the context in which it was made 
and then misinterpreted. The exact 
words used by Guneswar were that “The 
old woman told that she would only exe- 
cute a deed”. However, that sentence 
was preceded by the affirmation: ‘The 
two witnesses had arrived before Kamal 
Mahari’s arrival. My mother had invited 
both of them, The old woman told that 
she would get one will written during her 
life ‘time. Otherwise it would create 
trouble in the future.” 


Then follows the sentence on which 
the Probate Court placed reliance in sup- 
port of its conclusion and that sentence 
was followed by the statement that “The 
cld woman put her thumb impression 
after the will was written.” Evidently 
when the statement of the witness is read 
as a whole it clearly indicates that Smt. 
Maniki wanted a will to be prepared and 
that it was the will which was executed 
by her on 4-3-56. If there is any scope 
for doubt on the point arising out of the 
statement of Guneswar, though I cannot 


share that view, it is cleared by the con- ` 


cordant statements of Kamal Saikia and 
Dibakar Sarma to the effect that Smti, 


Guneshwar v. Haren (R. S. Bindra J.) 


[Prs, 15-16] Waunat (y 
Maniki had told them that she wanted to 
make a will, that the will Ext. 1 was pre- 
pared according to her directions. that 
the will was thumb marked by Srimati 
Maniki after the same had been read 
over to her, and ‘that the two attesting 
witnesses signed the will in token of its 
attestation at the express desire of Srimatl 
Maniki. Hence I have no misgivings that 
Srimati Maniki meant to execute a will 
and she did execute one, the same being 
Ext. 1. The District Judge, I would like 
to emphasise. opened the discussion of 
Issues Nos. 1 and 2 by the observation 
that “From the evidence of P. Ws. 2 and 
3 it appears that the will was executed 
by Srimati Maniki and that it was duly 
attested,” I cannot account for his throw- 
ing away the will after having given that 
r about the testimony of P. Ws, 2 
an 


16. Sri Bhattacharjee laid stress 
on the facts that Srimati Maniki had 
been living with Guneswar at the time 
she is said to have made the will, that 
Guneswar happens to be the sole legatee 
under the will, and that it was he who 
admittedly had made all arrangements in 
connection with the preparation of the 
will, and canvassed on the basis thereof 
that the will must be taken to be sur- 
rounded by suspicious circumstances and 
it should not be acted upon unless those 
suspicions are clearly removed. Sri 
Bhattacharjee cited Venkatachala v. B. 
N. Thimmajamma, AIR 1959 SC 443, 
where, amongst other observations, it 
was stated that if it is shown that the 
propounder has taken a prominent part 
in the execution of the will and he has 
received substantial benefit under it, that 
itself is generally treated as a suspi- 
cious circumstance attending the execu- 
tion of the will and the propounder is 
required to remove the suspicion by clear 
and satisfactory evidence, 


Undeniably Guneswar is the sole 
legatee, and it is not in dispute that he 
had taken prominent part in the execu- 
tion of the will, and he also happens to 
be the propounder of it. However, those 
facts in the context of the circumstances 
of the case do not cast any suspicion res- 
pecting the genuineness of the will. Sri- 
mati Maniki had two sons and the youn- 
ger of the two had died during her life- 
time: Sometime after his death his widow 
and his two sons not only took up sepa- 
rate residence but also entered into liti- 
gation with her. Her daughter-in-law 
Kanful and 'the latter’s two sons, who all 
happen to be respondents herein, had 
managed to get half of the estate lefi by 
Roseswar mutated in their names and 
that circumstance had forced Srimati 
Maniki to file the Title Suit No. 8 of 1950 
for vindication of her right to 1/3rd share 
in the estate of her husband, That suit 
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was decided in her favour on 29-8-1950. 
The decree passed in that suit was never 
challenged by the respondents of this ap- 
peal though it went against them, Sri- 
mati Maniki must have felt rather sore 
over the manoeuvres of her daughter-in- 
law and the latter’s sons to deprive her 
of her legitimate share in the estate of 
her husband, 


In the background of these circums- 
tances it is no surprise that Srimati 
Maniki decided to make over the whole 
of the property left with her 'to her son 
Guneswar with whom she was putting up 
in her old age and who was looking after 
her. Certain statements made by Kanful 
as D. W. 1 in the present suit lend weight 
to the conclusion that the will had in 
fact been executed by Srimati Maniki 
In her cross-examination Kanful affirmed 
“I do not know how long before the death 
of my mother-in-law the will was exe- 
cuted”, 
Guneswar’s stand that his mother had 
made a bequest. Kanful also admitted 
that her mother-in-law was an old 
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woman, that she was jointly living with 
Guneswar, and that she had been lying 
ill for a long time. She also admitted 
that she had heard about the will from 
the elder brother of her husband, who 
obviously could be none other than Gu- 
neswar. I, therefore, feel satisfed that 
the suspicious circumstances, if any, are 
sufficiently explained and that the valid 
execution and attestation of the will are 
proved beyond doubt. 


17. No other point was urged in 
support of the appeal, : 


18. In the result, the appeal suc- 
ceeds end on allowing 'the same I set 
aside the order of the learned District 
Judge and direct that probate of the will 
Ext. 1 be issued in favour of Guneswar 
Chutia. Taking all the factors into consi- 
deration, I. however, leave the parties to 


bear theip awn costs in both the Courts, 


vAppeal allowed, 
3 _. * 





END 
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Makan Kalyan Tandel of Daman Peti- 
tioner v. The Finance Secretary. Panail 
and others. Respondents. 


Special Civil Appln. (Writ Petn). No 8 
of 1973, D/- 31-3-1973. 

Index Note: (A) Constitution of 
India, Article 14 — Clause in tender for 
lease of distillery entitling Government to 
reject highest tender without giving any 
reason — Clause held contained seeds of 
discrimination and must be struck down. 


Brief Note:— (A) One of the terms 
and conditions of offer for taking on lease 
the distillery owned by the State was as 
follows: “The highest tender shall ordi- 
narily be accented but the Government 
reserves the right to select anv tender of 
reject all tenders without assigning anv 
reason therefor’, 


Held: there was implicit in the power 
to select any tender or reiect all. the 
power to reiect the highest tender thus 
the highest tender could also be rejected 
without assigning any reason therefor. 
Such reservation of power. however. con- 
tained in it seeds of discrimination which 
should not be allowed to stand. 

As the Clause was verv much in force 
when Government rejected the tender of 
the person whose tender was the highest 
and as until the provisions of the Clause 
were declared to be bad. Government was 
justified in thinking that they were not 
bound to assign reasons for rejectins the 
highest tender though such reasons exist- 
ed with them the fact that the reasons for 
rejection of the highest tender were not 
assigned on_the issue of rule nisi, will not 
debar the Government from rejecting such 
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tender after assigning good reasons for 50 
doing. (Paras 10, 11. 12) 

S, K. Kakodkar with G. D. Karaat, 
for Petitioner: Joaquim Dias, Govt. 
Pleader, (for Nos. 1 to 4) and P. G. 
Navelkar (for No. 5), for Respondents. 

ORDER:— By this Special Civil Ap- 
plication the petitioner seeks to obtain a 
writ quashinge and setting aside the grant 
of lease of a distillery owned bv the State 
at Darnan and directing the Government 
to grant the lease to the peti‘ioner. 

2. The admitted facts are as 
follows:— 


At Daman there is a distillery installa- 
tion owned bv the State. Government has 
been leasing out the said distillery to mem- 
bers of the public for manufacture of coun- 
trv liquor. Leases were being granted for 
specified periods. At the expiry of each 
lease. Government used to invite fresh 
tenders from the public for the next lease 
and used to grant the lease to the success- 
ful tenderer. For vears the Government 
has been accepting the tender of respon- 
dent No. 5. that being the highest. The 
present lease in favour of respondent No. 
5 expired on 31-1-1973. Bv a notice bear- _ 
ing No. Fin (Rev) 2-35/4-Part 1/60 dated 
25-9-1972. the Ist respondent. on behalf of 
the President of India. invited tenders 
fyom the public for the lease of the said 
distillery installation for a period of three 
vears commencing on 1-2-1973. for the 
manufacture of country liquor. The notice 
was published in the official Gazette, 
Series III No. 26 dated 28-9-1972. The 
“terms and conditions of offer for taking 
on lease the distillery” (hereinafter called 
“the terms”). framed by the Government, 
were appended to the said notice. Pursu- 
an' to the notice the petitioner submitted 
to the Government a closed tender for 
the said lease of Rs. 3,51.345/- in the pre- 
scribed from on the appointed day and at 
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the appointed time and enclosed with the 
tender a challan evidencing deposit of 
Rs. 3,000/- by way of earnest monev as 
required by “the terms”. Respondent No. 5 
and one Machado also made closed ten- 
ders. The tenders were opened on 20-12- 
1972 at 3.30 p. m. in the office of the Com- 
missioner of Excise in the presence of 
the tenders and it was found that the 
petitioner's tender for Rs. 3.51.345/- was 
the highest. that of the respondent No. 5 
for Rs. 3.25,000/- was second and that of 
the said Machado third. 


The said fact was immediately record- 
ed in the files and the signatures of the 
tenderers and the officers present taken 
in acknowledgment of the said fact. As the 
wetitioner, who was ike hishest tenderer, 
did not receive any communication from 
the Government accepting his tender till 
15-1-1973, he wrote a letter on 16-1-1973 
to respondent No. 1 and called upon him 
to communicate to the petitioner the ac- 
ceptance of his tender within 24 hours 
from the receipt of the letter so that the 
petitioner might take steps leading to the 
execution of the lease of the distillerv in 
his favour. Respondent No. 1 did not re- 
ply. By his advocate’s notice dated 18-1- 
1973 the petitioner asked the respondent 
No. T to communicate the acceptance of 
his tender within 24 hours from the receipt 
of the notice but no reply was made. It 
was later on learnt that the -lease was 
given to respondent No. 5 for Rs. 3.52,345/ 
i. e. Rs. 1.000/- more than the tender of 
the petitioner which was the highest. 


3. It is contended by the petitioner 
that under “the terms” Government is 
under an obligation to accept the petition- 
er’s tender. that tender being the highest 
and to take further steps leading ta the 
execution of the lease contract with the 
petitioner in respect of the distillery: 
that it was incumbent upon the Govern- 
ment to give reasons for the rejection of 
the vetitioner’s tender: that in the event 
of the Government falling back uvon 
Clause 7 of “the terms” in support of its 
action in reiecting the petitioner’s tender. 
the petitioner contends that Clause 7. to 
the extent it enables the Government to 
reject even the highest tender withcut as- 
signing any reason therefor. is void for 
contravening Article 14 of the Constitu- 
tion: that the Government rejected the 
tender and concluded a private 
deal in regard to the lease of 
the distillery behind the back of 
the public more particularly of the peti- 
tioner and the said Machado and that the 
action of the Government in granting such 
lease is ultra vires the Powers of the Gov- 
ernment: that in entering into such pri- 
vate deal the Government deprived the 
State of receiving larger revenue: and that 
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by its gala iction Government practised 
hostile.discrimination against the petitioner 
vis-a-vis respondent Wo. 5. viclative of 
Articla 14 of the Constitution. 


4. The case of the respondents is 
as follows:— 

No statutory rules have been framed 

by Government to regulate the tender and 
the grant of lease. Inasmuch as the peti- 
tion discloses no legal right vesting in the 
petitioner, the petitioner had no cause of 
action. The notice inviting tenders and 
the terms” attached thereto constitute 
together, merely an invitation of offer. The 
invitation of offers and the offers ten- 
dered pursuant thereto do not give rise 
to anv right in favour of the tenderers 
other than those stipulated bv the terms 
and conditions upon which the said offers 
are invited and rights. if any. created 
thereby are rights purely of contractual 
nature and no relief could therefore be 
granted by this Court under its writ iuris- 
diction for any alleged breach of con-— 
tract cr the enforcement of contract 
Clause 7 of “the terms” is not violative of 
Article 14 of the Constitution. The res- 
pondents Nos. 1 to 4 had accepted the 
tender of respondent No. 5 with an addi- 
tion of Rs. 27.345: i. e.. they had accepted 
the tender of the respondent No. 5 after 
increasing it by Rs. 1,000/- over the ten- 
der of the petitioner. They have increas- 
ed the tender of the respondent No. 5 so 
that the Government might not suffer 
financial loss. They did not reject all ten- 
ders, but they selected the tender of res- 
bondent No. 5. They reiected the tender 
of the petitioner without assigning anv 
reasons because they were entitled to do 
So under Clause 7 of “the terms”. or in 
any event. they had reiected the tender 
of the petitioner for reasons recorded in 
the file. 


5- Two points arise for my consi- 
deration. The first one is whether a writ 
of certiorari should be issued quashing and 
Setting aside the grant of lease of the 
distillery made in favour of respond- 
ent No 5 and the second one is whether 
I should issue a writ of mandamus direct- 
ing the Government to grant the lease of 
the distillery to the petitioner for the sum 
of Rs. 3.51.345/-. 


6. The first point need not detain 
me lonz. Government did not accept the 
tender of respondent No. 5 which was of 
Rs. 3.25,000/-. What Government did is 
to give the lease to respondent No. 5 for 
Rs. 3,52.345/-. i. e. Rs. 1.000/- more than 
the tender pf the petitioner and this the 
Government did by a private deal which 
was not countenanced by law. - 


7. In the course of the arguments 
the learned Government Pleader stated 
that the Government had giver the lease 
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to the respondent in good faith and that 
they had asked respondent No. 5 to m- 
crease the amount and tender a sum higher 
than that tendered by the petitioner so 
that the Government should not lose 1ts 
income. He was fair enough to state that 
the Government was prepared. without 
accepting the correctness of the conten- 
tions of the petitioner, to annul the lease 
sranted to respondent No. 5 should the 
Court so direct. In view of this submis- 
sion and after consideration of the points 
of fact and of law. involved in this Issue. 
I propose to set aside the grant of lease. 


8. Regarding the issue of writ of 
mandamus. it is argued by Shri Kakodkar 
that Government was bound to give the 
lease to the petitioner in view of the sen- 
tence, “The highest tender shall ordinarilv 
be accepted”, occurring in Clause 7 of 
“the terms”. It is contended by Shri 
Kakodkar that as per Clause 4. the peti- 
tioner deposited a sum of Rs. 3.000/- with- 
out anv claim for interest and undergoing 
the risk of Rs. 3,000/- being forfeited in 
the event of his resiling from or refusing 
his tender before the date fixed for the 
opening of the tenders. that Government 
had by Clause 7. clearly made a represen- 
tation that the highest tender shall ordi- 
narily be accepted: that the word “shall”. 
made the acceptance imperative and that 
the word “ordinarily” implied that the 
highest tender had to be accented In the 
ordinary course and could be rejected 
only if something extraordinarv was shown 
to exist and that as the Government had 
not shown anything extraordinary fo 
exist. Government was bound to accept 
the tender of the petitioner. It is further 
contended by Shri Kakodkar that the 
power not to assign any reason Telated 
only to the selection of anv tender or 
the rejection of all tenders and did not 
ead to the reiection of the highest ten- 

er. 


9, On behalf of the respondents 
Nos. 1 to 4, Dr. Carmo Noronha. the Re- 
venue Commissioner. who is the respon- 
dent No. 2 in this case, argued before me 
that Government distilleries in Daman 
and Diu have to be offered on lease to the 
public by holding a publie auction or bv 
inviting tenders from the public. not 
under Article 605 of “Reforma Adminis- 
trativa Ultramarina”, as argued bv Shri 
Kakodkar. but in view of the provisions 
of Article 9 and other correlated provi- 
sions of the Legislative Diploma No. 1761 
which constitutes the basic diploma of the 
tributary reform: Be that as it mav, the 
fact remains that it is not open for the 
Government. in the present case. to enter 
into a private deal with anv of the ten- 
derers after tenders were invited. There- 
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fore “the terms” contained rules framed 
under law and created a statutory right in 
favour of the tenderers. I have therefore 
to examine the validitv of the provisions 
of Clause 7 of “the terms” in the light of 
the obligation cast upon Government to 
give the distillery on lease to the public bv 
inviting tenders. 


10. Clause 7 reads as follows:— 

“The highest tender shall ordinarily 
be accepted but the Government reserves 
the right to select anv tender or reiect 
all tenders without assigning any reason 
therefor.” 


I am unable to accept the contention of 
Shri Kakodkar that the Power not to as- 
sign any reason contained in Clause 7 re- 
lates only to selection of any tender or 
the rejection of all and does not relate to 
the rejection of the highest tender. There 
is. implicit in the power to select any ten- 
der or reject all. the power to reject the 
highest tender. It follows from this that 
the highest tender can also be reiected 
without assigning any reason therefor. The 
word “but” clearly connects the words 
“the highest tender shall ordinarily be ac- 
cepted” to the rest of Clause 7. The word 
“but” makes the requirement that the 
highest tender should ordinarily be ac- 
cepted, subiect to the power of the Gov- 
ernment to select any tender or reject all 
tenders without assigning any reason 
therefor. The entire Clause 7 must be read 
together without splitting it into three 
parts as Shri Kakodkar seeks to do. and 
if so read, it is evident that the power to 
select anv tender or reiect all tenders is 
a non obstante power overriding the re- 
quirement that the highest tender should 
ordinarily be accepted. 


11. The next question that I have 
to decide is whether it is open to the Gov- 
ernment to reserve for itself the power to 
reject the highest tender without assien- 
ing any reason therefor, notwithstanding 
the provisions of law which cast a duty to 
lease public property by offering it to the 
public and after inviting tenders. accepting 
deposit on the conditions under which it 
was accepted in the present case. and mak- 
ing a representation to the public that the 
highest tender shall ordinarily be accept- 
ed. I accept the contention of Shri Kakod- 
ker that such reservation of power, con- 
tains in it seeds of discrimination which 
Should not be allowed to stand. If everv 
member of the public had the right to 
tender and pursuant to such right he had 
tendered and had complied with the other 
requirements necessary for tender. he also 
had a right to be explained why his ten- 
der. which should ordinarily be accented. 
had been reiected. Therefore Clause 7. to 
the extent to which it gives the power to 
Government to reject the highest tender 
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without assigning any reason is ultra vires 
and must be struck down. : 


12. It is urged before me bv Shri 
Kakodkar that on a rule nisi it was the 
duty of the respondents te produce before 
the court all the relevant files and give to 
the Court the reasons why they had re- 
fected the tender of the petitioner, which 
was the highest. Shri Kakodkar states that 
in the absence of such disclosure, on the 
issuance of rule nisi, Government should 
not now be allowed to give any such reasons 
and that it should be concluded that no 
such reasons exist. He therefore prays that 
the writ of mandamus be issued to the 
Government directing them to accept the 
tender of the petitioner end to give the 
distillery on lease to the petitioner. The 
argument of Shri Kakodkar cannot be ac- 
cepted in the circumstances of the pre- 
sent case. The contention of the respon- 
dents is that the tender of the petitioner 
was rejected for reasons recorded in the 
file. but that they were not bound to give 
those reasons to the petiticner. in view of 
the provisions of Clause 7 of “the terms”. 
Clause 7 was verv much in force when 
Government rejected the tender of the 
petitioner and it seems to me that until 
the provisions of Clause 7 were declared 
to be bad. Government was justified in 
thinking that they were not bound to as- 
sign reasons for rejecting the tender of 
the petitioner, though suck reasons exist- 
ed. Government was equally justified in 
not disclosing to the court the reasons for 
rejection, after the issue of rule nisi, in 
view of the stand taken bv them that 
Clause 7 entitled them not to assign anv 
reason for rejection of the tender of the 
petitioner. In the circumstances, the fact 
that the reasons for rejection of the tender 
of the petitioner were not assigned on the 
issue of rule nisi, will not debar the Gov- 
ernment from rejecting the tender of the 
petitioner after assigning god reasons for 
so doing, Government has disclosed the 
fact that the reasons for rejecting the 
tender of the petitioner were recorded on 
the file. They have not disclosed them on 
the strength of Clause 7. It is open for the 
Government now to assign the reasons for 
rejection and after giving the petitioner 
an opportunity to prove that the reasons 
are bad or that such reasons do not other- 
wise justify the rejection of the tender. 
reject the tender of the petitioner. if they 
So deem fit. I do not therefore find it pro- 
per to issue a writ of mancamus directing 
the Government to accent the tender of 
the petitioner and to give the lease of the 
distillery to him. 


ORDER 


The Special Civil Application is part- 
ly granted. The lease of the  dist'lleryv 
granted to the respondent No. 5 by Gov- 
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ernment is set aside. The Government 
Shall deal with the tender of the petitioner 
accordine to law in the light of the ob- 
servations made by me above. 
Application partly allowed. 
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Ataide Lobo, Petitioner No. 2 in per- 
son: Joachim Dias. for Respondents. 


ORDER:— This is an election peti- 
ion filed by Yeshwant Sitaram Dessai 
mid Dr. Jorge Ataide Lobo. against the 
*espondents. for setting aside their elec- 
don to the Legislative Assembly. held on 
he Lith March. 1972. on the various 
rounds mentioned in the petition. 


2 The Respondents raised 10 pre- 
liminary issues. The Ist. 6th. 7th. 8th 9th 
and 10th issues present no difficulty 
and I shall dispose them of forthwith. 
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The other 4 are interconnected and raise 
some questions of law which will require 
some further arguments. 

3. The first issue is whether the 
petition is bad for non-compliance of 
Section 117 of the Representation of the 
People Act, 1951 (hereinafter called ‘the 
Act”) sub-section (1) of which reads as 
follows:— 

“Section 117 (1):— At the time of 
presenting an election petition, the peti- 
tioner shall deposit in the High Court in 
accordance with the rules of the High 
Court a sum of two thousand rupees as 
security for the costs of the petition”. 

It is contended by Dr. Lobo that Section 
117 requires that the deposit should be 
made by the petitioner and not bv each 
petitioner. The deposit is for the secu- 
rity of costs of the petition and since 
there is one petition only the deposit 
should be only of Rs. 2000/-, This. Dr. 
Lobo argues, is evident from the fact that 
joint petitions are allowed to be filed by 
two or by some candidates or by some 
candidates together. I agree with Shri 


Lobo. It has been held in Marutrao: 
Bhaurao v. Gulabrao Dadasaheb. (1963)! 
5 Ele. LR 303 (Ele. Tri, Poona) that a’ 


joint election petition by more than one: 
petitioner is maintainable. and that Sec- ` 
tions 110 and 112 of the Representation! 
of the People Act, 1951. clearly envisage’ 
such joint petitions and that therefore aj 
security deposit of Rs. 1000/- (in our case 
Rs, 2000/-) is sufficient for a joint peti-| 
tion. A similar finding was given by the 
Election Tribunal of Allahabad in .Deo 
chand v. Vashist Narain, (1952: 6 Ele. LR 
138 (Ele. Tri. All). My answer to the first 
issue. is therefore in the negative. 


4. Issue 7 being dependent on 


issue 6 I shall decide together both the 
issues which run as follows:— 
“Issue 6: Whether the affidavits 


filed by the petitioners in support of the 
allegations of corrupt practices are not in 
confirmity with the legal reauirements. 
Issue 7:— If so. whether the said 
affidavit should be rejected and the neti- 
tion should not be entertained.” 
The contention of the respondents is that 
the petitioners have not disclosed grounds 
and sources of the petitioners information 
on which the affidavits are based. 


5. The proviso to sub-section (1) 
of Section 83 of the Act lavs down that 
where the petitioner alleges anv corrupt 
practice. the petition shall also be ac- 
companied by an affidavit in the prescrib- 
ed form in supvort of the allegation. of 
such corrupt practice and the particulars 


thereof. Rule 94 {A} of the Conduct of 
Elections Rules. 1961, provides that the 
affidavit referred to in the proviso to 


sub-section {1) of Section 83 shal! be 
sworn before a magistrate of the first 
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class or a notary or a commissioner of 
oaths and shall be in Form 25. and form 
25 reads as follows:-— 

“Form 25 

Affidavit 

(See Rule 94-A) 
| gerne ren ee A the petitioner in 

the accompanying election petition call- 
ing in question the election of Shri/Shri- 
mati (respondent No. . 
PEA E A in the said petition) make 
solemn affirmation/oata and say— 


Seretwvevoeer sear eevee e 


(a) that the statements made in para- 


PPADS o sosetan of the accornpanving 
election petition: about the commission of 
the corrupt practice of ....sccsececsccees and 


the particulars of such corrupt practice 
mentioned in paragraphs of the 
Schedule annexed thereto are true to mv 
knowledge; * 

(b) that «he statements made in para- 
graph of the said retition 
about the commission of the corrupt vrac- 
tice of vss... +.» and the particulars of 
such corrupt practice given in paragraphs 


PE PEET . of the Schedule annexed there- 
to a true to my information: 

c 

(d) 

ete. 


Signature of denonent. 


Solemnly affirmed/sworn bv Shri/ 
Shrimati ............ at 
ecienbuee: LAW OL O eee 

Magistrate of the first class/ 
Notary/Commissioner of Oaths.” 


6. The affidavits must therefore 
be in accordance with form 25, From the 
provisions quoted in the last preceding 
paragraph including the form. it is evi- 
dent that there is no reauirement that 
the petitioner must disclose the grounds 
and sources of information when a state- 
ment is made on the basis of sources of 
information. Order XIX of the Civil 
Procedure Code which deals with affi- 
davits also. does not require that the 
sources of information must be disclosed 
when an affidavit is made on the basis of 
information received by the person mak- 
ing the affidavit. It is true that rules 
have been framed by this Court for vari- 
ous purposes including rules in regard to 
election petition under the Representa- 
tion of the People Act, 1951. Rules made 
by this Court for other purposes provide 
that whenever an affidavit is made on 
the basis of information the sources of 
information must be disclosed. but the 
rules made in regard to election petition 
do not contain such recuirement. Further. 
Affidavits under Order 19 of C. P. C. are 
made for proving facts whereas affidavits 
under proviso to Section 83 (1) are to be 
made in support of the petition. Election 
(petitions are unknown to law and the onlv 


sene ce 
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rules applicable to election petitions are 
the Registration of Electors Rules. 1960, 
the Conduct of Election Rules. 1961 and 
the Rules made by this Court-in regard 
to Election Petitions. None of these Rules 
contain any provision reauiring that the 
source of information must be disclosed 
when an affidavit is made on the basis of 
information. 


7. _ id, therefore, answer the issue 
No. 6 in the negative. ie.. against the 
respondents and as a corollary I answer 
the issue No. 7 in the negative. 


8. Interconnected also are issues 
Nos. 8 and 9. which read as follows:— - 

“Issue 8:—~ Whether material facts 
as required under Section 83 of the Re- 
presenzation of the People Act. 1951 are 
set out in respect of anv of the corrupt 
Practices alleged in the petition: 

Issue 9:— If so. whether the petition - 
Should be dismissed.” 
A vague aitempt has been made bv 
Learned Counsel for the rerpondents to 
prove that material particulars were not 
furnished. In their written statements 
the respondents have not categorically 
stated that such material particulars have 
not been furnished. They have confined 
themselves to state that “in the absence 
of the concise statement of material facs 
and/or full particulars regarding the 
alleged corrupt practice it is impossible 
for this respondent to know and under- 
stand what charge has been made against 
this respondent and what case he has to 
meet.” It is not clearly stated whether 
they could not meet the case, because of 
the petitioners’ failure to furnish material 
facts or full particulars regading corrupt 
practices. Besides, Section 83 reauires the 
petitioners to give only a “concise” state- 
ment of the facts on which the petitioners 
rely. I have read the petition and I am 
satisfied that material facts on which the 
petitiorers rely have been stated in a 
concise form. Mv answer to the issue No. 
8 is in the affirmative and conseauentlv. 
the one to issue No. 9 in the negative. 


_ 9% The last of the preliminary 
issues iS:— 

“Issue 10:— If ves. whether full par- 
ticulars are disclosed in respect of corrupt 


practices alleged in the petition”. 


10. It is contended by Shri Dias. 
learned Advocate for the respondents. 
that no particulars are mentioned in 
ground VII. It is mentioned in vsround 
VII that the respondents hired or pro- 
cured vehicles for the free convevance of 
electors to and from the polling stations 
and some instances of such hiring were 
given in the said ground. It cannot, there- 
fore. be said that no particulars are men- 
tidned in ground VII. It is next areued 
by Shri Dias that nothing is said in the 
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petition, regarding corrupt practices men- 
tioned in grounds VIII and IX. In ground 
VIII the petitioners have stated “that 
‘corrupt practice was committed bv the 
respondents or by agents with their con- 
sent as during the election campaign be- 
tween the Ist and the 10th March 1972 
electors were made to swear on coconuts 
that they would cast their votes for each 
of the respondents.” The contention of 
the respondents. therefore. is not correct. 
Ground No. IX is not a ground regarding 
corrupt practice and therefore no affida- 
vit need be given regarding that ground. 
Lastly, it is argued by Shri Dias that re- 
garding ground No. VII the petitioners 
have not stated in their affidavit which 
part of that ground regarding corrupt 
practice was true according to their own 
knowledge and which was true according 
-to their information. The petitioners have 
stated at paragraph (c) of their affidavit 
whieh relates to ground No. VII. as fol- 
Ows:— 


“That the statements made in para- 
graph 4 (VII) (ground VID of the said 
petition about thé commission of the cor- 
rupt practice of hiring or procuring of 
vehicles and the particulars of such cor- 
rupt practice mentioned in paragraph. 
4 (VII) of the same petition are in part 
true to my knowledge and the remainder 
true to my information.” 
and ground VII reads as follows:— 

“That corrupt practice was commit- 
ted by each of the respondents or with 
their consent in various constituencies by 
way of hiring or procuring of vehicles 
for the free conveyance of electors to and 
from the polling stations. For example in 
Mandrem constituency vehicles Nos. GDT 
4780 and GDT 3864 and in Paniim Con- 
stitueney vehicle No. GDA 3546, and in 
the constituencies of Marmagoa and 
Mapuca vehicles personally owned by 
the respectiye returned candidates. res- 
pondents in this petition, were used on 
11-3-1972 for this purpose.” 
The inescapable conclusion is that the 
example that the petitioners gave regard- 
ing the hiring or procuring of vehicles for 
the free conveyance of electors to and 
from the polling stations are facts within 
their own knowledge. and the rest of the 
hirings were stated on information. 


11. In addition to the reasons 
given by me above it must be noted that’ 
the particulars to be given must be as 
full “ag possible”. 

_ 12. My answer to this issue is in 
the affirmative. 


13. I shall now come to the issues 
Nos. 2. 3, 4 and 5. They are all inter-con- 
nected and I will consider them together. 
The main point in these four issues} ‘is. 
what is the meaning of the word “ellic- 
tion” occurring in Section 81 of the Act. 
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According to Dr. Lobo. Learned Advocate 
for the petitioners. election means. as de~ 
fined in Section 2 (1) (d) of the Act, an 
election to fill a seat or seats of either 
House of Parliament or in the House or 
either House of the Legislature and 
that therefore. an election is an 
election to Parliament or Assemblv and 
not an election to a constitutencyv. I agree 
with Dr. Lobo that an election when de- 
fined in terms of the bodv to whieh it 
relates is an election as defined in Sec- 
tion 2 (1) (d). I also agree with him. for 
obvious reasons. that an election cannot 
mean an Election “to” a  constitutency. 
But, it seems to me. that when an elec- 
tion is defined in relation to the place re- 
garding which it is conducted an election 
means an election “from” or “in” con- 
stituency. An election can be an election 
“to” fill seats in Parliament or Assembly 
and at the same time be an election to 
choose “from” a constituency persons to 
fill those seats. An election to choose 
members to Parliament or Assembly must 
necessarily be also an election to choose 
such members from various constituen- 
cies. An election is an election to fill a 
seat or seats in either House of Parliament 
or in the House or either House of the 
Legislature of the State “from” a particular 
fonstituency. When defined in relation 
to the place regarding which the process 
of election takes place an election is the 
process of choosing a candidate to repre- 
sent a particular constituency in- Parlia-< 
ment or Legislative Assembly. 


14. Section 81 provides that “any” 
election may be called in auestion by an 
election petition. From the word “any” it 
is obvious that an election that takes place 
to elect members of Parliament or Assem- 
bly. the election is constituted of various 
elections taking place in each constitu- 
ency for the purpose of electins a member 
of Parliament or Assemblv representing 
that Constituency. The scheme of the Act 
and the procedure followed in the election 
to fill seats in Parliament or Assembly 
show that the severa] processes followed 
regarding various constituencies are 
separately conducted even though they 
may be conducted simultaneously. Thus 
a separate list of candidates is prepared. a 
separate roll of electors is prepared. 
separate symbols are assigned. a separate 
set of election officers are appointed to 
different constituencies to conduct the 
election in constituencies and the process 
of electing a candidate in a particular con- 
stituency is not mixed up with the pro- 
cess of electing a candidate in another 
constituency. The causes of action in an 
election petition are the qualifications of 
the candidates to be chosen. the corrupt 
practices committed by the candidates. 
the nomination improperly filed by the 
candidates the improper acceptance of 
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-any nomination, the corrupt practices 
committed in the interest of the candi- 
dates. the improper reception. refusal or 
rejection of any vate, the non-compliance 
with the provisions of the Constitution or 
of the Act or of any rules or orders made 
under the Act and so on. All these causes 
of action are relatable to the electoral 
process that takes place in each of the 
constituencies. Since the process con- 
ducted in each constituency is serarately 
carried on, the cause of action in one 
constituency cannot form the ground of 
an election petition regarding another 
constituency. Besides. if the words “anv 
election” occurring in Section 81. refer- 
red to the entirety of the election held for 
filling up seats in Parliament or Assembly 
then no election petition could possibly be 
filed unless anv of the causes of action 
mentioned above had arisen in respect of 
al] the candidates to the whole election. 


15. If an election for the purpose 
of an election petition had meant the en- 
tirety of electoral processes held to fill 
seats in Parliament or Assembly, the 
annulment by means of an election peti- 
tion of an election held in a constitu- 
ency would not be possible or in other 
words the annulment of an electoral pro- 
cess in one constituency would mean the 
annulment of the entire election to Par- 
liament or to the Assembly. I am unable 
to agree with Dr. Lobo that whilst ascer- 
taining the meaning of the words “anv 
election” occurring in Seciion 81 cf the 
Act. we have to take into consideration 
the body to which the elections are to be 
held and not the constituency from which 
the election is to be held. 


16. Of relevance are also the words 
“any candidate at such election” occur- 
ring in Section 81. The words “any candi- 
date” used in that phrase, have to be used 
in the same sense as the words "any eleg- 
tor” are used in that section. According 
to the argument of Dr. Lobo the words 
“any candidate’ would mean any candi- 
date in anv constituency. It would follow 
from this that a candidate in constituency 
A would be entitled to file an election 
petition in constituency B though he was 
neither a candidate nor an elector in con- 
stituency B. This proposition finds 
favour with Dr. Lobo. Even if we stretch 
the meaning of the words “elector” occur- 
ring in Section 81. to include anv elector 
in anv constituency it seems to me that 
the meaning of the words “anv cancidate” 
cannot be stretched to that length, 
because a candidate essentially and neces- 
sarily means a candidate in the constitu- 
eney and not a candidate in the entire 
process of election to Parliament or 
Assembly. 


17. Dr. Lobo argues that according 
to the Explanation to Section 81 the word 
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“elector” means a person who was entitl- 
ed to vote at the election to which the 
election petition relates. His contention is 
that the word “election” means an elec- 
tion to Parliament or Assembly. because 
according to him the election can oniy 
relate to the Parliament or Assembly. His 
conclusion is that the word “elector” oc- 
curring in Section 81 means all the elec~ 
tors that can vote in the entire election to 
Parliament or Assembly and that the word 
“election” is not restricted to a constitu- 
ency. I do not see how such an inference 
can be drawn. The word “election” in the 
Explanation. might mean also an election 
from a particular constituency because an 
election is related not anly to the Parlia-~ 
ment or Assembly. but also to the con- 
stituency. When the question arises as to 
whether the election is “to”? one of these 
bodies it relates to Parliament or Assemb- 
ly. But when the question is as to whe- 
ther the election is to a seat “from” a 
particular constituency. the election re- 
lates to the constituency. This reasoning 
of mine gets support from the definition 
of the word “elector” given in Section 2 
(1) (2) which reads, “elector in relation to 
a constituency. means a person whose 
name is entered in the electoral roll of 
that constituency............ ce 


18. The view taken by me regard- 
ing the ineaning of the words “election”. 
“candidate”? and “elector” occurring in 
Section 81 (1) is fortified bv the decisions 
of superior Courts which I shall presently 
consider. 


19. The question whether the ex- 
pression “any other candidate’ in Sec- 
tion 82 (b) of the Act included candidates 
of the constituency to which the election 
petition did not relate. came for considera- 
tion in Nardev v. Joti Saroop (AIR 1964. 
All 83). It was held that it included anv 
other candidates of a particular constitu- 
ency to which the election petition related 
and not from anv other constituency. The 
Learned Judges observed. 

tin the matter of election peti- 
tions Parliament made a clear dis- 
tinction between the candidates and 
electors of the different constituen- 
cies, Section 81. for example. unmistaka- 
bly goes to show that the intention of 
Parliament clearly was to confine the 
presentation of election petitions to only 
the candidates and electors of the consti- 
tuency to which the petition related.” 


20. Reliance was placed bv Shri 
Dias also on P. R. Francis v. A. V. Aryian 
(AIR 1968 Ker 252) and Shri Lobo’s re- 
ply was that the observations made by 
the High Court in that case were obiter 
dicta. I am unable to agree with Shri 
Lobo. In that case the petitioner chal- 
lenged the “entire” election conducted in 
the- whole of the State and vraved that it 
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be set aside. on the ground fhat the 
simultaneous issue of two ballot papers. 
one for the Assembly and the other for 
the Parliament, caused confusion in the 
voters and wrong marking of their ballots 
and that this novel method which was 
adopted in Kerala alone was discrimina- 


tory. This contention was raised by the. 


petitioner in issue No. 12, but it appears 
that due to oversight the Learned Judge 
whilst considering that issue at paragraph 
26 of the judgment referred to the issue 
as issue No. 14. The issue was decided 
against the petitioners on two counts, the 
first was that the simultaneous distribu- 
tion of ballot papers affords no ground to 
challenge the election and the second. that 
under Section 81 of the Act, an election 
petition calling in auestion any election 
may be presented .....cscecvsees by any can- 
didate at such election or anv elector and 
Section 80 prohibits 
called in auestion except by an election 
petition presented in accordance with 
Section 81: that “election” in this context 
means not the general election or the en- 
tirety of the elections held in the State, 
but one election held in one constituency 
and that therefore a challenge to the en- 
tirety of elections held in the State is 
within the taboo of Sec. 80 of the Act. 


21. Finally, I come to the decision 
of the Supreme Court in Kanta Kathuria 
v. Manek Ch 
1970, SC 694. which approved the decision 
in AIR 1964 All 83. The Learned. Judges 
observed; 


“as regards the supplementary 
point that the petition was bad for non- 
joinder of Mr. Mathura Das Mathur 
against whom corrupt practices were 
alleged in the petition. we are'of opinion 
that Section 82 of the Representation of 
the People Act. 1951. in its Clause (b) 


speaks of candidates at the same election - 


and not persons who are candidates at 
other elections. As Mr. Mathur was a can- 
didate from another constituency he need 
not have been made a party here. In this 
context the words “anv other candidate” 
plainly mean`a candidate in the election 
for the constituency. which is the subiect 
matter of the petition.” 


22, I shall now consider the au- 
thorities relied upon by Dr. Lobo in sup- 
port of his contentions. AIR 1950 Cal 479. 
AIR 1951 Pat 364. AIR 1958 Cal 710, AIR 
1972 All 41 and AIR 1972 Cal 313, are 
all of them on issue No. 2 and are not 
relevant in yiew of the finding on issues 
Nos. 4 and 5 and of the order that I pro- 
Pose to pass on that issue. AIR 1959 All 
54 has no bearing at all on the case. In A. 
Sreenivasan v. Election Tribunal Madras. 
(1955-56) L1 Ele LR 278 (Mad) ). the Learn- 
ed Judge observed that the citizens at 
large have an interest in seeing and they 
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an election being’ 


‘are interested in the election. i. e. 


and Surana, reported at AIR 
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are justified in insisting that elections are 
ree and not vitiated by corrupt or illegal 
practices. The Learned Judge did not state 
that by the words “citizens at large’ he 
meant every citizen of the country or 
every elector. He did not state what he 
meant by the “citizens at large”. The cor- 
rect meaning of these words can be found 
from Inamati Mallana Basappa v. Desai 
Basayarai Avvapa (AIR 1958 SC 698) on 
which Dr. Lobo himself relies. It was held 
in that case. following AIR 1958 SC 687 
and relying on AIR 1954 SC 210, that an 
election petition is not a suit between two 
persons. but is a proceeding in which the 
constituency itself is the principal party 
interested. They further held that it jis 
this interest of the constituency as a 
whole which invests the proceedings be- 
fore the Election Tribunals with a echara- 
cteristic of their own. It is evident from 
the finding of the Supreme Court that 
the words “citizens at large” mean the 
citizens at large in a constituency. pi 

e 


electors in a constituency. 


23. In view of the foregoing obser- 
vations my answers to the 4 issues are as 
follows: — 


24. Issue No. 2:— In view of the 
findings which I propose to give revarding 
issues Nos. 4 and 5, the answer to this 
issue is in the affirmative against all the 
respondents except respondent No. 9. 


25. Issue No. 3:— It is averred bv 
the petitioners that the election results 
were declared on the 12th and 13th March. 
1972. In reply, the various respondents have 
stated that the elections of respondents 
Nos. 1. 2. 7, 10, 11. 14 and 15 were declar- 
ed on the 12th March and those of Nas. 4 
and 18 on the 13th March, 1972. The 
period of limitation for filing an election 
petition is 45 davs. The petition was filed 
on 2'7-4-72 i. a 46 days after the election 
of respondents Nos. 1, 2. 7. 10. 11. 14 and 
15 were declared and 45 davs after the 
election of respondent Nos. 4 and 18 were 
declared, Mv answer to the issue is there~ 
fore in the affirmative as regards respon- 
dents Nos. 1. 2, 7, 10. 11, 14 and 15 and in 
the AANS as regards respondents Nos. 4 
and 18. 


26. Issue No. 4:— Petitioner No.1 
was an elector and a candidate in the 
constituency of respondent No. 9 and was 
neither an elector nor a voter in the con- 
stituencies of the remaining respondents. 
My answer to the issue is therefore in 
the negative as regards respondent, No. 9 
and in the affirmative as regards the re- 
maining respondents. 


27. Issue No. 5:— Petitioner No. 2 
was a candidate in the constituency of 
respondent No. 18. Petitoner No. 2 was 
entitled to file a petition against respon- 
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dent No. 18.Therefore my answer to the 
issue is in the negative as regards the 
respondent No. 18 and in the affirmative 
as regards the respondents Nos. 1. 2. 3. 4. 
5. 6, 7, 8, 10, 11, 12, 13, 14, 15, 16 and 17. 

28. One single petition could not 
be filed in respect of the two elections af 
respondents Nos. 9 and 18. At the time 
of the presentation of the Petition the sum 
of Rs. 2000/- only was deposited in Court 
by way of security under the provisions 
‘of Section 117 of the Act. The provisions 
of this section are mandatory and the 
Security must be deposited at the time of 
the presentation of the petition and not 
later. Two separate election petitions 
could be filed. one by petitioners Nos. 1 
and 2 against respondent No. 9 and an- 
other by petitioner No. 2 against 
the respondent No. 18. It is not 
Possible to strike the name of peti- 
tioner no. 1 when his petition against res- 
pondent No. 9 is maintainable. Neither is 
it possible to strike the name of peti- 


tioner No. 2 because he was entitled to file- 


a petition avainst respondents Nos. 9 and 
18. Without striking the name of anv of 
the petitioners I hold that the retition 
could validly be maintained by both the 
petitioners against the respondent No. 9. 


29, In the circumstances the peti- 
tion is not maintainable against respon- 
dents Nos. 1 to 8 and 10 to 18 and I pass 
the following order. 


ORDER 


The election petition is dismissed as 
regards respondents Nos. 1. 2. 3. 4 5. 6. 
7, 8 10, 11, 12. 18, 14. 45. 16. 17 and 
18. The trial shall praceed in respect of 
respondent No. 9 

Order accordingly. 
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TITO MENEZES. J. C. 
Chowgule & Co. Pvt. Ltd. Petitioners 
v. The Board of Trustees of the Port of 
Mormugao, Respondents. 
Special Civil Appln. No. 4 of 197] 
D/- 16-2-1973. , 


Index Note:— (A) Major Port Trusts 
Act (1963), Sections 2 (1). 46 — Registered 
ocean-going vesse] —- Whether and when 
a pier or wharf etc. 


Brief Note:— (A) The fact that a ship 
fitted with mechanical means of propul- 
Sion had been registered as an ocean 
going vessel under S. 406 of the Merchant 
Shipping Act, 1958 and was specifically 
permitted to be used for topping up ope- 
rations at any Indian port cannot ver se 
take the vessel out of the purview of 


CQ/CQ/B317/71/AGT 


Trustees, Mormugao Port 


A.J. R, 
aoe 46 (1) of the Major Port Trusts 
Ct, 


If such a ship while carrying out the 
operations permitted acts during those 
operations as a floating barge or landing 
Stage where the ore is stock-piled and the 
ship remains anchored at various places 
within the port approaches, the ship dur- 
ing the period of said operations ceases to 
be an ocean-going vessel and acts as a 
pier or wharf ete. as long as the opera- 
tions last. The fact that the ship speci- 
fically fitted with mechanical means of 
propulsion moves from place to place 
would not change its basie character as a 


barge. (Paras 6. 9. 10) 

Index Note:— (B) Interpretation of 
Statutes — Definition clause — Word 
‘Includes’ — Meaning of — Word is used 


to enlarge the meaning of words & phrases 
used in the statute. AIR 1972 SC 168 
F°}lowed. 


Index Note:— (C) Major Port Trusts 
Act (1963). Sections 38, 42 (3). 48 — Levy 
of rates — Restrictions — Ambit of. 


Brief Note:— (C) Section 48 (1) does 
not permit the Port Trust to levy any 
rates from any person authorised under 
Section 42 (3) to perform services specifi- 
ed In Section 48 (1), though the section 
enables the Port-Trust. with previous ap- 
proval of Central Government. to autho- 
rise any person to perform any of the 
services mentioned in Section 42, which 
are seryices which the Board has the 
power to undertake with regard to whar- 
ves. pier ete, belonging to it. The services 
mentioned in Section 42 (1) are different 
from those mentioned in Section 48 (1) 
and hence the terms and conditions spoken 
of in Section 42 (3) cannot be imposed bv 
the Board but a party authorised to per- 
form the said services mentioned in Sec- 


. tion 42 (1) can agree to them. 


The conditions that can be imposed 
under Section 46 (1) are more restricted 
in their ambit than those that can be im- 
posed under Section 38 because the cir- 
cumstances contemplated by them are 
different. Section 46 (1) does not permit 
the Board to levy anv charge from some- 
one who erects a pier. ete. because of its 
failure to provide sufficient facilities for 
shipping goods on s@a-goiny vessels of big 
tonnage because of the silting of the port. 

Ch. V, which contains Section 46. 
does not contain any Provision whereby 
power is specifically given to levv a fee. 
charge or rate. 

In the instant case the levy of charge 
suffers from the vice of double taxation 
for the ‘Maratha Transhipper’ as a ocean- 
going vessel was already paving whar- 
fage etc. levy. AIR 1952 SC 115 and AIR 
1958 SC 845, Dist: (1963) 2 All ER 787 
Rel. on. (Paras 18, 22. 23) 
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Index Note:— (D) Major Port Trusts 
Act (1963). Section 46 (1) — Permission 
to erect private wharves — Conditions 
and terms — One of the conditions illegal 
— Illegal condition severable from others 
— Does not invalidate the permission as 
a whole. AIR 1957 SC 628: AIR 1960 SC 
321 and AIR 1963 Bom 50 Rei. on. 

(Para 32) 


Cases Referred: Chronological Paras 
AIR 1972 SC 168 = (1970) 3 SCC 

550 = 1972 Tax LR 54. Commr. of 

I. T., Andh Pra v. Tai Mahal Hotel 9 
AIR 1963 Bom 50 = 64 Bom LR 

5334, Pioneer Scrap Traders & Ex- 

porters v. Q. G. Eapen 38 
(1963) 2 All ER 787 = (1963) 3 WLR 

38, Mixnam’s Properties Ltd. v. 

Chertsey Urban District Council 20 
AIR 1960 SC 321 = (1960) 2 SCR 

146, Mahboob Sheriff v. Mvsore 

State Transport Authority 37 
AIR 1958 SC 845 = 1958 Cri LJ 1355, 

Sewapujanrai Indrassanarai Ltd. v. 

Collector of Customs 19 
AIR 1957 SC 628 = 1957 SCJ 593 

R. M. D. Chamarbaugwalla_ v. 

Union. of India 30 
AIR 1956 All 185 = 1955 All LJ 651, 

Shyam Lal v. Municipal Board. 

Ferozabad 19 
AIR 1952 SC 1145 = 1952 SCR 572 

Mohd. Yasin v. Town Area Com- 

mittee Jalalabad 19 


A. M. Setalwad, Sr. Adv. with D. B, 
Engineer and S. Tamba. for Petitioners: 
K. H. Bhabha. Sr. Advocate with Dr. 
Ataide Lobo, for Respondents. 

JUDGMENT:— M/s. Chowgule and 
Company Private Limited, the peti- 
tioners. in this Special Civil Application 
seek to obtain a writ of certiorari to auash 
certain terms and conditions imposed upon 
them by the respondents for operating 
their vessel, the “Maratha, Transhipper” 
and a writ of mandamus to withdraw or 
cancel and not to interfere with the use 
of that vessel and not to impose anv spe- 
cla] charge on her and refund the said 
special charge alleged to have been ille- 


gally appropriated towards the said 
charge. 
2. The petitioners are a company 


carrying on business as mine owners and 
exporters of iron ore and the respondents 
are the Board of Trustees for the Mormu- 
gao Port and are a corporate body con- 
stituted under the provisions of the Maior 
Port Trusts Act. 1963 (hereinafter refer- 
red to as “the Act’). On the 15th October. 
1969, the petitioners purchased the “Mara- 
tha Transhipper” which was eauipned 
with cranes for discharging iron ore fom 
river barges and with belt convevors for 
loading the same into ocean-going ore car- 
riers. The “Maratha Transhipper” is in- 
tended to be kept in open anchorage with- 
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in the limits of the Mormugao Port and 
to be employed for the purpose of topp- 
ing up large iron ore carriers. The 
“Maratha Transhipper” was meant to be 
used as a vessel in which barges would 
unload their cargo of iron ore and from 
which large iron ore carriers would be 
loaded in open anchorage and this would 
enable the petitioners to load ocean-going 
vessels to their full carrying capacity after 
they had been loaded up to a certain 
capacity in the harbour. The “Maratha 
Transhipper” was intended bv the peti- 
tioners, inter alia. to be kept in open 
anchorage within the Mormugao Port 
Sometimes she used to anchor at the 
mechanical ore installation at the harbour 
and take iron ore. Thereafter she used to 
move away from the said installation up 
to the point where the ocean-going vessel 
was anchored and unload. the ore into 
ocean-going vessel. The “Maratha Trans- 
hipper” is a fullv. equipped ocean-going 
vessel and is capable of mobility. She has 
been licensed by the Director General of 
Shipping of the Government of India 
under Section 406 of the Merchant Ship- 
ping Act, 1958 and specifically permitted 
to be used for topping up at any Indian 
Port and also in the Coastal trade and has 
been classified by the “Bureau Veritas” 
an international agency recognised bv the 
Government of India for the classification 
of vessels, as “Ore Carrier. deep Sea”. 
During the monsoon of 1970 she sailed to 
Bombay and thereafter engaged in the 


- coastal trade carrying coal from East 


coast ports. 


3. The petitioners intimated the 
respondents about the arrival of the 
‘Maratha Transhipper”’ by their letter 
dated the 16th October 1969. Correspon- 
dence ensued between the petitioners and 
the respondents and bv their letter dated 
the 4th November 1970 (part of Exh D) 
the respondents informed the petitioners 
that the Board of Trustees had decided to 
permit the petitioners to operate the 
“Maratha ‘Transhipver” in Mormugao 
Harbour subiect to the conditions men- 
tioned in the said letter dated the 4th 
November, 1970. By their letters dated the . 
27th November, 1970 and 2nd March. 1971. 
written to the petitioners the respondents 
introduced some changes in the terms and 
conditions contained in the letter of the 
4th November, 1970. These three letters 
constitute Exh. I annexed to the petition. 
The petitioners obiected to the terms and 
conditions of the licence. Sometime in 
November, 1970. the respondents sent to 
the petitioners. two bills dated 31-10-1970 
and 16-11-1970. The petitioners declined 
to pay the bills and the respondents 
debited the amount from certain deposits 
made by the petitioners and lving in 
their hands. The petitioners contend that 
no permission is required to be obtained 


12 Goa ([Prs, 3-4] 


by them under law and that the condi- 
tions imposed by the letter dated the 4th 
November, 1970. or at least most of them 
are illegal and must therefore be quashed. 
Their case, in short, is as follows:— 


1. That the “Maratha Transhipper” 
being a ocean going ship fitted with 
mechanical means of propulsion and re- 
gistered under the provisions of the 
Merchant Shipping Act as a home trade 
vessel for the purpose of topping up iron 
ore, the respondents have no jurisdiction 
whatsoever to interfere with such use by 
the petitioners and that even if the Act 
enables the respondents to reauire a partv 
to obtain any permission before such use, 
the said provisions cannot apply to a 
vessel duly licensed under the Merchant 
Shipping Act for the said use and the 
respondents have no power or authority 
under the Act to permit or refuse to 
permit the use of the “Maratha Transhi- 
pper” or to make suck permission sub- 
ject to terms and conditions: and that the 
respondents treated the ‘Maratha Trans- 
hipper” as a vessel since October. 1969 
by recovering charges in respect of other 
vessels as per dulv notified schedule of 
rates and charges. such as anchorage, 
mooring, pilotage and other charges. and 
that therefore they cannot contend that 
the “Maratha. Transhipper™™ is a wharf, 
dock, quay. jetty. pier, erection or moor~ 
ing. 


2. That, in any event. the “Mara- 
tha Transhipper” is neither a wharf. nor 
dock. nor quay. nor stage. nor jetty. nor 
pier, nor erection. nor mooring within the 
meaning of Section 46 (1) of the Act. 


3. That it cannot be said by any 
stretch of imagination that bv using the 
“Maratha Transhipper”’ the petitioners 
have either fixed. made or erected a 
wharf. dock. ete. and that therefore sec- 
tion 46 (1) under which the said terms and 
conditions are imposed has no application 
to their case. 


4. That the respondents are per- 
mitted under Chapter VI of the Act only 
to levy rates in respect of services ren- 
dered by them and provided that the 
same have been sanctioned by the Gov- 
ernment of India. 


5. That the power of the respon- 
dents under the said Act is to levy rates 
in respect of the services rendered bv them 
proportionate to the expenses incurred. 
eg power being analogous to the power 
to levy a fee and that the power is not 
a power to tax. 


6 That the levy of the special 
charge is high-handed and arbitrary and 
suffers of the vice of double taxation in- 
dsmuch as it is levied in spite of the fact 
that wharfage is recovered on the same 
iron ore when it is transhioped from the 
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“Maratha Transhipper” to the foreign go- 
ing vessel. 

7. That the rate of 25 paise is 
excessive. 

8. That the respondents have no 
power to levv the special charge retros- 
pectively. 


_ 9. That the condition that the 
licence can be terminated after the res- 
pondents mechanical ore handling plant 
ls commissioned and without assigning anv 
reason whatsoever for so doing and the 
condition that such termination of licence 
shall not be auestionable in whatsoever 
manner, are illegal. 


10. That the 6th condition requir- 
ing the petitioners to give first and second 
refusa] to the Central Government or to 
the respondents to purchase the “Maratha 
Transhipper” is also illegal. 


11. That it is not correct to sav 
that the fact that the condition requiring | 
the petitioners to pay 25 paise per tonne 
9f ore loaded through the “Maratha 
Transhipper” is bad. invalidates the en- 
tire licence already given. as the licence 
and the conditions are severable. 


4, The case of the respondents is: 
that the fact that the “Maratha Transhi- 
pper” isan ocean-going vessel is not suffi- 
cient reason to hold that it cannot be a 
pier, wharf and so on within the meaning 
of Section 46 (1) of the Act and that she 
was a floating barge and therefore a pier 
and was fixed by means of anchors within 
the port approaches and for that reason 
could be dealt with by the Board under 
the Act: that although the provisions of 
Chapter VI of the Act mav not be appli- 
cable because thev deal with rates. it 
would be permissible for the respondents 
to collect 25 paise from the petitioners as 
compensation for partine with their mono- 
poly right, by wav of granting permission 
to the petitioners for fixing a vier within 
the port approaches: that the question of 
double taxation does not arise because the 
whartfage is recovered from the “Maratha 
Transhipper”’ as a ship whereas the charge 
of 25 paise is collected as compensation 
for the licence given: that the netitioners 
have not made any statement of fact to 
show that the rate of 25 paise per tonne 
was excessive: that correspondence re- 
sardine recovery of the rate of 25 paise 
per tonne started much prior to October 
1970 and the levying of such rate from 
that month cannot be said to be retrosne- 
ctive: that there is nothing in the language 
used in Section 46 (1) to restrict the ambit 
of the conditions that can he imvosed 
under that section including the condition 
that the licence could be terminated after 
the respondents mechanical ore handling 
plant is commissioned and without as- 
signing any reason whatsoever for so do- 
ine and that the condition that such ter- 
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mination of licence shall not be auestion- 
able in whatsoever manner. is not illegal 
because it does not oust the jurisdiction of 
the Court: and finally. that if it is con- 
tended that the terms and conditions of 
the licence are bad thev invalidate the 
entire licence, as the conditions are not 
severable from the licence. and therefore 
the case of the petitioners entirely falls. 


5. The respondents do not deny 
that the “Maratha Transhipver” is an 
ocean-going vessel. Their contention is 
that if an ocean-goine vessel acts as a 
floating barge and therefore as a pier. it 
falls within the ambit of section 46 (1) of 
the Act. I agree with this contention of 
the respondents. However, if the respon- 
dents. even after the ocean-going vessel 
is fixed and used as a pier, continue to 
treat the vessel as an ocean-going vessel 
and continue to recover from it charges 
which they levy from other similar ves- 
sels as per duly notified schedule of rates 
and charges. such as anchorage. mooring, 
pilotage and so on. the point may arise 
whether the respondents are entitled to 
recover further rates and charges when 
the vessel stops doing sea trade and en- 
gages itself as a pier. wharf and so on. 
The fact that charges are recovered from 
the “Maratha Transhipper” similar to the 
charges recovered from other ocean-going 
vessels. as per duly notified schedule of 
Yates and charges, such -as anchorage 
mooring. pilotage and so on. may be re- 
levant whilst considering the auestion as 
to whether. though the “Maratha Tran- 
shipper” is a ship. as contended bv | the 
respondents. bv doing the work of a bier. 
she becomes liable to pay the rate of 25 
paise per tonne. and as to whether such 
recovery of rate is not a term and condi- 
tion unwarranted bv law. It is not con- 
tended by the respondents that if a pri- 
vate party, with due permission of the 
respondents. fixes up within the port ap- 
proaches. a floating barge to act as a 
landing stage for stock piling ore or load- 
ing it midstream on the oc@an-going ves- 
sel. tbe respondents, can under law re- 
cover from such pier, in addition to 
charges recoverable from it as vier. char- 
ges which are recovered in respect o 
other vessels as per duly notified sehe- 
dule of rates such aS anchorare. moorine. 
pilotage. etc. merely because such float- 
ing barge could also be used as ship. 


6. The petitioners have averred in 
their petition that the “Maratha Tran- 
shipper” is an ocean-going vessel re- 
gistered as such under Section 406 of the 
Merchant Shippine Act. 1958 and speci- 
fically permitted to be used for torning 
Up operations at anv Indian port and also 
to be used in coastal trade: that it has 
been classified by the “Bureau Veritas”, 
an international agency recognised bv 
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the Government of India for the classifi- 
cation of vessels. as “Ore Carrier. deen 
Sea”. and that during the monsoon `of 
1970 she sailed to Bombay and thereafter 
engaged in coastal trade carrying coal 
from east coast ports. It appears to me 
that the fact that the “Maratha Tran- 
shipper” was specifically permitted by 
the Directorate General of Shippine to 
be used for topping up operations at anv 
Indian port, cannot per se take the ves- 
se] entirely out of the purview of Section 
46 (1) of the Act. If the toppins up 
operations permitted by the Directorate 
General of Shipping are carried out in a 
manner in which the ship acts during 
those operations for all relevant purposes 
as a floating barge or landing stage where 
Ore is stock-piled and the ship remains 
anchored at various places within thel- 
port approaches, the shin would. during 
that period of time cease to be an ocean- 
going vessel and should be considered to 
be a pier as long as it acts as one. 


te The next question. therefore. is 
whether the “Maratha Transhipper” is 
during the relevant period acting as a 
pier. 


8. The petitioners have averred in 
their petition that they purchased the 
“Maratha Transhipper” in order to enable 
them to use it as a vessel in which barges 
would unload their cargo of iron ore and 
from which large iron ore carriers would 
be loaded in open anchorage and that this 
would enable the petitioners to load 
ocean-going vessels to their full carrving 
capacity after they had been loaded up 
to a certain capacity in the harbour. They 
have also averred that the ‘Maratha 
Transhipper”’ was eauipped with cranes 
for discharging iron ore from river barges 
and with convevor belts for loading the 
same into the ocean-going ore carriers, 
and that the “Maratha Transhipper’ was 
intended bv the petitioners, inter alla. to 
be kept in open anchorage within the 
Mormugao Port and to be employed for 
the purpose of topping up large iron ore 
carriers. It is obvious that either whilst 
discharging ore from river barges or 
whilst loading bulk carriers. the ‘“Mar- 
atha Transhipper”’ was always anchored 
within the port approaches. This was the 
use to which the “Maratha Transhircper” 
was put. 


9. Section 2 (p) of the Act pro- 
vides that “pier” includes any stage. 
Stairs. landing place. hard jetty floating 
barge or pontoon. and any: bridges or 
other works connected therewith. It can- 
not be gainsaid that the “Maratha Tran- 
shippper”’ was a floating barge. In fact 
there does not appear to be a dispute re- 
garding this fact. The petitioners’ arsu- 
ments are that a floating barge can he a 
moving floating barge or a stationary 
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floating barge: that the “Maratha Tran- 
shipper” iS a moving floating barge and 
that the words “floating barge” covered 
by the word “pier” refer only to a sta- 
tionary floating barge. Their areument 
is that the self-propelling power possess- 
ed by the , “Maratha Transhipper” and 
her movements from place to place with- 
in the port approaches makes the tran- 
shipper rather a ship than a pier. I am 
unable to agree with this line of argu- 
ment. I have already stated that even a 
ship can be a pier if it is used as one. 
and must be considered as a pier within 
the definition of Section 2 (po) and Sec- 
tion 46 (1) as lone as it is used as a pier 
and not as a ship. The word “includes” 
used in Section 2 (p) is of relevance. The 
Supreme Court in ‘C.I. T. Andhra Pra- 
desh v. M/s. Tai Mahal Hotel Secundera- 
bad’. 1971 (3) SCC 550 = (AIR 1972 SC 
168) observed that the word “includes” 
is often used in interpretation clauses in 
order to enlarge the meaning of the words 
and phrases occurring in the body of the 
statute. Based on the enlarged scone 
given to the ward “pier” bv the word 
“includes”. a floating barge must include 
both a stationary floating barge as well 
as a moving floating barge. 


10. The words “stage” and “land- 
ing place” are also included in the word 
ier”. The dictinnary meaning of “land- 
ing stage” is “usually a floating and an- 
chored platform at the end of a pier or 
wharf for the landing and embarking _ of 
passengers and freight: sometimes: pier. 
dock.” The deck of a shin is normally a 
platform. The “Maratha Transhipper” 
used to discharge ore from barges whilst 
anchored midstream. So. whilst discharg- 
ing ore from the river barges anchored 
midstream. the “Maratha Transhioper” 
was used aS a landing stage except that 
it was not an anchored platform 
tat the end of a pier or wharf”. 
but the words “stage” and “landing place” 
included in the word “pier” cannot be 
Piven the restricted dictionary meaning 
of landing stage. Merely because the 
“Maratha Transhipper” was not anchored 
at the end of a pier it cannot be said that 
it is not included in the word “pier” des- 
cribed in Section 2 (p). I used the word 
“described” because the Legislator did not 
define and strictly demarcate the mean- 
ing of the word “vier” in Section 2 (p). 
All that the Legislator did was to state 
that the word pier “includes” a stage and 
a landing place. From the words of Sec- 
tion 46 (1) it is evident that a “pier” can 
be made. erected or fixed within the 
limits of a port or port approaches. A 
pier as used in Section 46 {1) can there- 
fore be a stage. a landing place. a landins 
stase or a platform anchored not onlv at 
the end of a pier or wharf or fixed to the 
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mainland. but anchored midstream as 
long as it was within the port approaches. 
Besides. the “Maratha Transhipper” used 
to stockpile iron ore in the same manner 
as it is stock-piled on any pier, wharf, 
dock, quav, stage, jetty. and so on. 


11. The other important fact is 
that the "Maratha Transhipper” was fitted 
with loading and unloading devices with 
which usually a wharf. dock. auay, stage 
jetty. pier. etc. are fitted, such as. cranes. 
conveyor belts. and so on. 


p 12. Much was made of the words 
make”, “erect” and “fix” occurring in 
Section 46 (1) and it -was strenuously 
argued by Shri Setalwad that the 
“Maratha Transhipper” could not in anv 
way be said to have been made, erected 
or fixed. A thing is not said to be made 
or erected at a certain place only if it 
was totally built or constructed at that 
place. If a cabin is built or a concrete 
pillar is cast at some place and thereafter 
is brought to another place where it is 
kept. attached to earth or fixed, it can’ 
certainly be said that the cabin or the 
concrete pillar is made or erected at the 
place where it is attached or fixed. A 
floating stage: built in a dockyard and 
later on fixed to the waterfront by means 
of a pontoon would be a stage erected at 
the waterfront. To anchor a fleating stage 
or a floating barge or a landing place is 
to fix the floating barge. the stage or the 
landing place by means of an anchor and 
such fixation would be a fixation within 
the meaning of Section 46 (1) of the Act. 
The “Maratha Transhipper” is fixed 
when it unloads the river barges and also 
when it loads the ocean-going vessels. The 
fact that she moves from one place to 
another js irrelevant because she can 
generally perform her task without mov- 
ing. The mere fact that she is eauinved 
with self-propelling machinery and that 
she moves from one place to another can- 
not change her basic character. The 
“Maratha ‘Transhipper” materially and 
substantially answers the descripntion ofa 
pier within the meaning of Section 46 (1). 
I therefore entirely agree with Shri K. H. 
Bhabha. learned counsel for the respon- 
dents, that the “Maratha Transhipper’” 
falls within the ambit of Sec. 46 (1) and 
that the respondents are entitled to grant 
or refuse to grant her permission to one- 
rate within the limits of the port or port 
approaches and to impose conditions for 
such opération. 


13. I shall presently consider the 
conditions imposed by the Tespondents for 
pranting the permission to use the 
“Maratha Transhipper’’. under Section 46 
(1) of the Act. 

14. On the point that Chapter VI 
has no apviication to the present case. 
there is actually no dispute. Both the par- 
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ties are agreed that the rate of 25 paise is 
not a rate levied under Chapter VI though 
the reasons on which their contentions 
are based differ. Section 48 (1) of Cha- 
pter VI provides that the Board shall 
frame a scale of rate under which anv of 
the “services” specified in the sald sec- 
tion shall be performed by the Board or 
by anv other person under Section 42 (3). 
The services specified in the section are: 
“transhipping of passengers of goods be- 
tween vessels in the port or port appro- 
aches: landing and shipping of goods from 
or to such vessels to or from anv wharf. 
quay. jetty. pier, dock, berth. mooring 
stage or erection. land. or building at anv 
place within the limits of the port or port 
approaches: etc.”. The scale of 
rates has therefore to be fixed for ser- 
vices mentioned above rendered bv the 
Port Trust or by anv other person. Ob- 
viously these services are rendered to a 
third party and the rates are to be paid. 
by the third party to the Port Trust or 
to any other person who renders the ser- 
vices, according to the scale fixed bv the 
Board. There is nothing in Section 48 (1) 
from which we can infer that that section 
permits the Port Trust to levv anv rates 
from any person authorised under Sec- 
tion 42 (3) to perform the services specifi- 
ed in Section 48 (1). Section 42 (3) en- 
ables the Board with the previous sanc- 
tion of the Central Government to autho- 
rise anv person to perform anv of the 
services mentioned in sub-sec. (1) of S. 42. 
The services enumerated in . sub-section 
(1) of S. 42 are services which the Board 
have the power to undertake in regard to 
wharves. piers, quavs. etc.. belonging to 
the Board or of receiving. removing and 
So on. goods brought within the Board’s 
premises. of carrying passengers bv rail 
and so on or of receiving. delivering. 
transporting. booking and despatching 
good in the port and intended for carriage 
by the neighbouring railway. The services 
mentioned in Section 42 (1) are different 
from those mentioned in Section 48 (1). 
It is for this reason that terms and con- 
ditions spoken of in Section 42 (3) are 
not terms and conditions that can be im- 
posed by the Board. but are such as may 
be agreed upon. There must therefore. be 
an, agreement about the terms and con- 
ditions, on the part of the partv doing the 
services mentioned in Section 42 (1). which 
the party mav be authorised bv the Board 
to perform. 


ess¢sceeeee ae 


15. At any rate under Section 52 
every Scale of rates and every statement 
of conditions framed by the Board under 
Chapter VI had to be submitted to the 
Central Government for sanction and 
would have effect only when so sanction- 
ed and published by the Board in the Offi- 
cial Gazette. Such a thing was not done 
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and a rate under Section 49 (1) of the Aci 
could not alSo be recovered. 

The conclusion on this point is 
that the 25 paisa per tonne loaded is nov 
a charge under Chapter VI. 


17. The argument of the respon- 
dents is that the levy of 25 paise per tonne 
is not by wav of a rate or charge for ser- 
vices rendered. but a licence fee. They 
contend that the respondents are entitl- 
ed under Section 46 (1) to exclusively 
make, erect or fix within the limits of the 
port or the port approaches anv wharf, 
dock. quay, stage. ietty. pier. erection or 
mooring, and that power is given under 
that section to the Board. to give to anv 
other person permission to make. erect, 
or fix any such thing and to impose con- 
ditions under which permission is granted 
for the aforesaid purposes. The point for 
my determination. therefore, is whether 
the conditions spoken of bv Section 46 (1) 
include such a condition as to levy a fee 
for granting such a licence. 


18. From the provisions of Section 
46 (1) it is evident that a bar is imposed 
against the making, erecting and fixing 
of a pier. etc., but not against the use of 
it if one is alreadv in use. The fee that 
is sought to be levied bv the respondents 
is therefore for a licence to make. erect 
or fix a pier etc. and not to use such a 
pier etc. A fee can be levied bv a person 
either for the use of something belong- 
ing to that person or for services render- 
ed. The fee of 25 paise sought to be 
levied by the respondents is not for anv 
of these purposes. The contention of the 
respondents is that the fee is levied for 
parting away with certain exclusive 
rights that they possess. It seems to me 
that the purpose of Section 46 (1) was not 
to permit them to levy a fee for parting 
with a right which was exclusively con- 
ferred upon them. but to permit the Board 
to contro] the loading and unloading of 
goods and passengers bv ships at the port 
and within its approaches. The recovery 
of money for parting with an exclusive 
right like the right of a mine owner to 
extract ore from the mine or the right 
of an author to publish or to sell his 
books, is a right to collect a royalty rather 
than a fee. Under the scheme of the Act 
permission can be granted under its Sec- 
tions 88 and 46 (1). Under Section 38 
when sufficient number of docks, piers. 
etc.. have been provided for by the Board, 
no goods can be shipped upon any sea- 
going vessel within the port or the port 
approaches on any pier. ete. privately 
owned and operated., except with sanction 
of the Board and in accordance with such 
conditions as the Board may specify. The 
conditions that can be imposed under Sec- 
tion 38 whilst granting sanction under 
that section are conditions which.are im- 
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posed after a sufficient number of piers 
etc.. are provided by the Board. Whereas 
the conditions under Section 46 (1) can 
be imposed for erecting a pier ete.. with- 
out even a sufficient number of piers ete.. 
have been provided by the Board. The 
conditions that can be imposed under Sec- 
tion 46 (1) should. therefore. be more res- 
tricted in their ambit. It appears to me 
that it would be unreesonable to leyv a 
charge from someone who erects a pier 
ete. because the Board could not provide, 
sufficient facilities for shipping goods on 
sea-going vessels of bie tonnage. because 
of the silting of the port. Even though 
no restrictions are specifically provided 
regarding the conditions that can be im- 
posed under Section 46 (1). it appears to 
me that it would be unreasonable to im- 
Pose a condition levvinge a fee for shiņnp- 
ing goods. in the circumstances which I 
have explained. more so because restric- 
tions imposing obligations to pay a fee 
or a tax must be strictly construed and 
such restrictions should not ordinarily be 
deemed to include a power to levy a fee 
or a tax unless by express words or by 
necessary intendment. such power can be 
gathered from the provisions of law per- 
mitting the imposition of the restrictions 
and from the general scheme of the Act. 
Another important fact that has to be 
borne in mind whilst assessing the ambit 
of the restrictions that are permitted to 
be imposed under Section 46 (1) is the 
purpose and the scope of Chanter V of 
the Act of which Section 46 (1) forms 
part. The Chapter was enacted for the 
purpose of enabling the Board to execute 
works within or without the limits of the 
port and to provide such appliances as it 
may deem necessary or expedient. and 
also to give the Board power to undertake 
the services mentioned in Section 42 (1). 
Chapter V does not contain any provision 
wherebv power is specifically given to the 
Board to levy a fee. a rate or a charge. 
The power tọ impose and collect rates is 
given to the Board under Chapter VI. the 
provisions of which I have generally dis- 
cussed. 


19. In Mohammad Yasin v. Town 
Area Committee Jalalabad (AIR 1952 SC 
115) their Lordships of the Supreme Court 
held that a licence fee on a business not 
only takes awav the property of the 
licensee but also operates as a restriction 
on his right to carry on his business. The 
Town Area Committee granted a mono- 
poly of the right to do wholesale business 
in vegetables and fruits to the respondent 
Bishamber and it was contended bv the 
petitioner that the Committee had there- 
by totally prevented the petitioner from 
carrving on his business and has therebv 
infringed his fundamertal right under 
Article 19 (1) (g£) of the Constitution. The 
contention was accepted on the ground 


that if the licence fee cannot be justified 
on the basis of anv valid law no auestion 
of its reasonableness can arise. This case 
does not have much bearing on the pre- 
sent case. The second case on which Shri 
Setalwad relies is Shyam Lal v. Munici- 
pal Board Ferozbad (AIR 1956. All 185). 
This case lays down the well accepted 
proposition that a licence fee is levied for 
some special services rendered or some 
special work done for the benefit of those 
from whom the payments are demanded. 
It must be earmarked to meet the ex- 
penses of rendering those services and 
must not go to general revenue nor should 
it be spent for general public purposes. 
The contention of the respondents is that 
a charge of 25 paise per tonne that they 


-seek to levy on the iron ore loaded from 


the “Maratha Transhipper” is a considera- 
tion for the privilege or permission grant- 
ed to the petitioners to carry on the 
transhipping business and not a fee for 
services. The question that falls for my 
determination, therefore. is whether there 
isa difference between a licence fee of the 
type which was sought to be levied in AIR 
1956 All 185 and the charge by way of a 
consideration for a privilege or licence 
granted. On this point this authority 
throws no light. The facts in Sewnpuian- 
rai Indrasanrail Ltd. v. Collector of Cus- 
toms (AIR 1958 SC 845) also differ from 
the facts in the present case. In that case 
two conditions for the release of the con- 
fiscated goods were imposed in addition 
to the imposition of two conditions of con- 
fiscation of goods and penalty which are 
permissible under Section 167 (8) of the 
Sea Customs Act. 1878. The Court held 
that as Section 167 (8) permitted the im- 
position of only two conditions. the Court 
has no jurisdiction to impose two addi- 
tional conditions. The distinction þe- 
tween the Sewpuianrai’s case and the case 
before me is abundantly clear. In Sew- 
pujanrai’s case Section 167 (8) unlike the 
present one laid down two conditions 
which could be imposed and there was no 
question of imposing anv other condition 
in addition to those permitted bv that 
section. In the instant case the conditions 
that can be imposed under section 146 are 
not specified and the specification of such 
cone one was left to the discretion of the 
Board. > 


20. One case that lends -support 
to the case of the petitioners is Mixnam’s 
Properties Ltd.. v. Chertsey Urban Dis- 
trict Council (1963 (2) All ER 787). Under 
section 5 (1) of the Caravan Sites and 
Control of Development Act. 1960. power 
was given to the Urban District Council 
to grant licences to use land as caravan 
site and to impose for such use, conditions 
on the occupier of the land in the interests 
of persons dwelling thereon in caravans. 
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or of any other class of persons. or of the 
public at large. The petitioners Mixnam’s 
Properties Ltd., challenged six of the con- 
ditions imposed bv the respondents out 
of which four which are relevant to our 
case read as follows:— ‘“(28) The site 
rents, which are to be inclusive of all ser- 
vices except electricity. shall be agreed 
with the council. (29) Security of tenure. 
subject to similar conditions appertain- 
ing to a statutorv tenancy of a dwelling- 
house under the Rent Acts, shall be 
granted to all caravan occupiers. (30) Site 
rules shall be restricted to those items 
normally covered by a tenancy agreement, 
and necessary for the good administra- 
tion of the site. (33) There shall be no 
restriction imposed on the caravan occu- 
piers of the formation of, or membership 
of any form of tenants’ association, poli- 
tical party or other organisations’. The 
Court laid down four limitations under 
which the power to impose conditions 
could be exercised. The limitations were: 
(1) the conditions must not be such as to 
effect a fundamental alteration in the 
general law relating to the rights of the 
persons on whom they are imposed un- 
less the power to effect such an alteration 
is expressed in the clearest possible terms: 
(2) the power to impose conditions must 
be limited bv reference to the subject- 
matter of the statute. i. e.. the conditions 
must be such as fairly fall within the 
ambit of the statute; (3) the conditions 
~ must not be unreasonable: (4) the condi- 
tions must not be ambiguous. The title of 
the Act was “an Act to make further 
provisions for, licensing ang control of 
caravan sites.” 


21. The contention of the plain- 
tiffs was that the imposition of those con- 
ditions was not within the powers con- 
ferred on the defendants by the Act of 
1960. Six of the conditions i. e. conditions 
28 to 33 inclusive were grouped as ‘“(E) 
Conditions of Tenancy” and these were 
the conditions challenged. It was a decid- 
ed fact that the Act confined to matters 


of health and sanitation so that the local. 


authorities were not entitled to take 
matters of amenitv into account in re- 
fusing the licence. Section 5 of the Act 
around which the main argument revolv- 
ed provided that a site licence issued bv 
a local authority in respect of. anv land 
might be so issued subiect to such con- 
ditions as the authority might think it 
necessary or desirable to impose on the 
occupier of the land in the interest of 
persons dwelling thereon in caravans. or 
of any other class of persons. or of the 
public at large. Read literally the words 
of Section 5 (1Y appeared to confer on the 
authority the widest discretion to impose 
conditions as long as they are bona fide 
thought to be in the interests of persons 
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dwelling thereon in caravans. or anv other 
class of persons, or of the public at large: 
It was observed by the Court of Appeal 
that generally words and phrases. how- 
eyer wide and comprehensive they may 
be in their literal sense. must. usually. be 
construed as being limited to the actual 
objects of the Act: that applying these 
principles conditions Nos. 28 and 29 were 
objectionable because they sought to im- 
port provisions of rent control into a spe- 
cial Act dealing with a special subiect: 
that the Act of 1960 was undoubtedly a 
special Act concerned with the control of 
caravan sites whose object appears to. be 
to control the physical conditions of a 
caravan site. so as to prevent this becom- 
ing in the nature of a public nuisance: 
that the wide powers which were given 
to the local authority were given onlw to 
achieve the object of the Act. Similar 
observations about the remaining con- 
ditions that’ were challenged were made 
bv the Court. The apneal was allowed and 
the said conditions were struck down. 


22. I am, therefore. inclined to 
accept the argument of the pendence 
that the conditions imposing the payment 
of 25 paise per tonne on the goods shinv- 
ed by the “Maratha Transhinper’ would 
not be within the ambit and scope of the 
conditions that can be imposed under Sec- 
tion 46 (1). 


23. This takes us to the question 
as to whether the levy of the special 
charge suffers the vice of double taxaiion 
inasmuch as it is levied in spite of the fact 
that wharfage is recovered on the same 
iron ore when it is transhipped from the 
“Maratha Transhipver” to the foreign- 
going vessel. The petitioners have averred 
in their petition that wharfage is recover- 
ed on all the ore shipped on a foreign- 
going vessel and that no charge of 25 
paise per tonne could therefore be levied 
when the same ore is transhipped from the 
“Maratha Transhipoer”’ to the foreisn- 
going vessel. The respondents confined 
themselves to boldly denving. this fact. 
They do not and could not denv that 25 
paise per tonne is levied on the ore laad- 
ed through the "Maratha Transhipper” to 
the foreign-going vessel. Their case is 
that the 25 paise levied is not wharfase 
but a charge or a licence fee. “Wharfage” 
according to the Shorter Oxford Enslish 
Dictionary is “the charge or dues exacted ` 
for the use of a wharf”. According to the 
respondents themselves the 25 paise per 
tonne that thev seek to levy under the 
third condition of the terms of the per- 
mission is a echarse. Thev also do not deny 
that this charge is collected by them þe- 
cause, according to them. the “Maratha 
Transhipper” is a wharf or pier within the 
meaning of Section 56 (1).-I¢ follows that 





the respondents seek to levy 25 paise per 
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tonne as wharfage charge. This obviously 


. _renderg the third condition of the per- 


mission unréasonable. By seeking to re- 
cover 25 paise per tonne from the ore 
transhipped from the “Maratha Tranship- 
per” to the ocean-going vessel, the res- 
pondents recover wharfage twice over as 
they levy wharfage on every tonne of 
ore loaded onthe foreign-going vessel 
and also an additional 25 paise for the 
ore loaded by the “Maratha Tranship- 
per”. ü 


24. The contention of the respon- 
dents that the charge of 25 paise per tonne 
is (not) excessive, in case such charge 
could be levied, is.not acceptable to me 
as there is nothing on record to show 
what could be a reaScnable charge. if a 
charge could in fact be recovered from 
the- petitioners. 


25. I am equally unable to agree 
with the petitioners that the charge, if 
` at all it could be levied. was said to be 
levied retrospectively. Correspondence 
regarding the levy of the charge was 
exchanged, between the petitioners and 
the respondents prior to the date on 
which the “Maratha Transhipper” start- 
ed operating. 


26. The condition that the per- 
mission could be terminated after the ' 
respondent's . mechanical ore handling 


plant is commissioned and ° without as- 
signing any reason whatsoever for so 
doing, is quite reasonable. Section 38 of 
the Act provides that when sufficient 
number of piers, stages. etc., have been 
provided at any port. the Board may 
direct that no goods shall be landed 
otherwise than at such piers, stages. etec., 
except with the sanction of the Board, 


2%. I accept the contention of Shri 
Bhabha. learned counsel for the respon- 
dents, that the condition that the termi- 
nation of permission shall not be aues- 
tionable in whatsoever manner does not 
affect the jurisdiction of the Court, and 
that such condition is not void. 


28. The respondents were fair 
enough not to press the conditions re- 
quiring the petitioners to give the right 
of first and second refusal to the Central 
Government or to the respondents to pur 
chase the “Maratha Transhipper”. i 


29. I now come to the last argu- 
ment, raised by the respondents, name- 
ly, that in case the condition requiring 
the petitioners to pav 25 paise per tonne 
on the ore loaded through the “Maratha 
Transhipper” is bad. it invalidates the 
entire permission because the permission 
and the conditions are not severable. 
Shri Bhabha contends that the grant of 
permission and the third condition under 
which it was granted are a composite 


deal, so integrated that the respondents 
would not grant permission if they knew 
that that condition could not be imposed. 


30. Shri Setalwad contends that 
condition 3 is clearly severable from the 
permission and the remaining conditions. 
The principles governing separability as 
laid down bythe American Courts have 
been summarised in ‘R. M. D. Chamar- 
baugwalla v. Union of India’, AIR 1957 
SC 628. Contentions somewhat similar 
to those raised in the case before me 
have been raised by the parties in Sew- 
pujanral’s case to which we have re- 
ferred in this judgment in a ‘different 
context. . 


31. In that case the Collector of 
Customs confiscated the gold; and in lieu 
thereof gave the appellant an option to 
pay a fine of Rs. 10,00,000, It is not dis- 
puted that the impugned order upto the 
extent stated above was within his juris- 
diction to make. The Collector, however, 
Imposed two other conditions for the re- 
lease of the confiscated gold: one was the 
production of a permit from the Reserve 
Bank of India in respect of the gold with- 
in four months from the date of des- 
patch of the impugned order and the 
other was the payment of proper Cus- 
toms duties and other charges leviable 
In respect of the gold within the same 
period of four months. The High Court 
held that the Collector had no jurisdic- 
tion to impose the last two conditions. 
It was argued in that case that the-order 
being a composite and integrated order, 
it was not severable. The Supreme Court 
held that the invalid conditions imposed 
by the Collector were not so inextricably 
mixed up that they could not be sepa- 
rated from the valid order of confisca- 
tion: that there could be no doubt that 
the Collector would have passed the order 
of confiscation and fine on his finding that 
the gold was smuggled gold even if he 
had realised that the two additional con- 
ditions that he was imposing do not form 
part of a single scheme which could be 
operative only as a whole: and that there 
was no difficulty in enforcing the rest of 
the impugned order after separating the 
invalid conditions therefrom. 


32. In the present case it is not 
difficult to arrive at the conclusion, from 
the facts on record, that the third condi- 
tion of the permission is not inextricably 
mixed up with the rest of the conditions 
of the permission. 


33. As to the question whether 
the respondents would not grant permis- 
sion if they knew that the third condi- 
tion was not valid, the respondents who 
raised this point placed nothing on re- 
cord in support of their contention and I 
see no- reason why I should infer that 


s 


. mentioned in the said letter. 
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they would not grant permission merely 
because they could not impose the third 
condition. The petitioners have averred 
in ground (I) of their petition that when 
the respondents by their letter dated 25th 
October, 1969. purported to set out the 
conditions on which the said vessel 
would be allowed to operate they had 
mot referred to any special charge. By 
their letter dated 25th October, 1969, the 
respondents stated that they had no ob- 
liection to the petitioners operating the 
‘Sea Barge” for loading ships in the har- 
bour subject to the terms and conditions 
Under the 
caption “Terms and Conditions” they set 
out seven conditiens but the condition 
No. 3 imposing the special charge of 25 
paise per tonne of iron ore loaded was 
mot included in the said terms and condi- 
tions. In reply to the averments made 
in ground (D of the petition all that the 
respondents stated in their counter affi- 
davit is that they denied that they had 
altered their position from time to time 
mala fide and/or arbitrarily but they have 
mot denied that in the first set of TERMS 
AND CONDITIONS no reference was 
made to any special charge. The fact 


. that there is no such reference is evident 


from the terms and conditions to which 
T referred and which are on record as 
Exhibit “E”. l 


34. Section 38 of the Act provides 
for a prohibition to ship voods by any 
other person than the Board when a suffi- 
cient number of quays, etc.. have been 
provided. It does not appear that a suffi- 
cient number of quays, etc., have been 
provided at the Mormugao Port. The 
petitioners have averred that waters 
near the docks are shallow because of 
silting and that ships of big tonnage can 
be filled to their full capacity only at 
midstream or at deep sea. This fact has 
not been contreverted by the respon- 
dents. The respondents confined them- 
selves to say that they were not aware 
of that fact and that the petition should 
be put to strict proof thereof. Neither 
have they averred that they had made 
any arrangements for topping up sins 
of big tonnage that had to be filled up 
to their full capacity at midstream. Had 
they made such arrangements I see no 
reason why should the respondents grant 
permission to other persons to ship ore. 
It appears that until dredging of the port 
is dene, topping up of ships will have to 
continue at midstream. The petitioners 
have also averred that in the interest of 
enhancing the export of iron ore which 
is suffering great decline due to competi- 
tion by foreign suppliers it is of utmost 
importance that shipping facilities must 
be provided and improved at the Port. 
Regarding these averments made by the 


petitioners also the respondents have 
made no denial. They have confined 
themselves to state that they are not 
aware of them and that the petition 
should be put to strict proof thereof. 


35. I am therefore inclined to hold 
_that the respondents would have granted 
permission to the petitioners even if they 
knew that they could not impose the levy 
of 25 paise per tonne of iron ore loaded. 


36. That there can be no diffi- 
culty in granting the permission under 
the remaining conditions and in enforc- 
ing the said conditions is so obvious from 
the reading of the permission and the 
terms and conditions. that I need not 
dwell upon that question. 


97, . On the question of severabi- 
lity Shri Setalwad relied also on two 
other decisions. In the first one ATR 
1960 SC 321 the Regional Transport Au- 
thority renewed a term under Section 58 
(2) of the Motor Vehicles Act, 1939 for 
a period of one year notwithstanding the 
provisions of Section 58 (1) (a) which 
laid down a duty on the authority while 
granting renewals, to specify a period not 
less than three vears and not more than 
five years. In disregard to the manda- 
tory provisions of Section 58 (1) (a). the 
authority granted a renewal for one year 
only. It was argued on behalf of the 
petitioner that it was open to the Couri 
to direct the authority to carry out the 
duty laid down bv Section 58 (1) (a) read 
with Section 58 (2) when it had already 
granted the renewal. The Supreme 
Court allowed the petition and quashed 
that part of the order complained against 
which specified the renewal of the per- 
mits for a period of' one year and direct- 
ed the Regional Transport Authority to 
comply with the requirements of law as 
laid down in Section 58 (1) (a) read with 
Section 58 (2) in the order of renewal 
made by.it in favour of the petitioner. 
The Court did not quash the entire order 
but maintained the order of renewal and 
quashed the order relating to the period 
of licence and directed the authority to 
pass orders according to law. 


38. In ‘M/s. Pioneer Scrap Tra- 
ders and Exporters v. O. G. Eapen, AIR 
1963 Bom 50 the second case on which 
Shri Setalwad also relies on the point of 
severability, the first respondent issued 
to the petitioners a licence to export 
Ferrous Scrap: 300 tons of cast -iron 
borings and turnings (scrap). In the 
-Jicence, conditions are mentioned subiect 
to which the licence was issued. The 
main condition which was challenged as 
illegal in that petition was condition 
No. 1. the material portion of which runs 
as follows:— i 
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“To entitle the exporter to ship 
material under this licence he shall have 
to supply 10 tons of heavy melting scrap 
for export of every 100 tcns of turnings 
. and borings (both steel ani cast iron) to 
the furnace owner 
and Stee] Controller or by such autho- 
rity as he may appoint in this behalf.” 
This licence was issued under the Im- 
ports and Exports (Control) Act. 1947, 
and the. Iron and Steel (Control) Order, 
1956 passed under that Act. The main 
contention of the petitioners related to 
the condition No. 1 in the licence which 
I have reproduced above. The substance 
of the contention was thet the manda- 
tory direction of the concition had no 
relevance and was entirely foreign to 
the purpose of the legislation providing 
for control of exports. licence or licence 
for -exports and jurisdiction to enforce 
the condition in the licence in connec- 
tion with export. The relevant provi- 
sions of the Act including the preamble 
and the order are quoted below :— 


‘Whereas it is expedient to continue 
for a limited period. powers to prohibit, 
restrict or otherwise control imports and 
exports. 


+: oes #et 


Section 3 provides: 


Powers to prohibit or restrict im- 
ports and exports.: (1) The Central Gov- 
ernment may. by order make 
provision for prohibitirg, restricting or 
otherwise controlling, in all cases or in 
specified classes of cases. and subject to 
such exceptions. if any, aS may be made 
by or under the order: 

(a) the import, export. carriage 
coast-wise or shipment as ships stores of 
goods of any specified description. 

(b) the bringing into any port or 
place in India of goods of any specified 
description intended to be taken out of 
India.” 
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Clauses of the Order: ` 

“3. Restriction on export of certain 
foods— Save as otherwise provided in 
this Order, no person shall export any 
goods of the description sperified in Sche- 
dule I, except under and in accordance 
with a licence granted by the Central 
Government or by anv officer specified 
in Schedule II.” 


*5. Conditions of licence: {D A 
licence granted under this Order may 
contain such conditions. not inconsistent 
with the Act or this Order, as the Licens- 
ing authority may deem fit.” 

The High Court came to the conclusion 
that by condition No. 1 the respondent 
No. 1 had indirectly taken control of the 
petitioner’s business and/or trade, a thing 


nominated by Iron. 


- 
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which the Act did not permit them to de: 
that even though the intention of the 
Government of India might be laudabla 
inasmuch as they sought. by imposing 
the condition. to find out wavs and means 
to make melting scrap available to the 
furnace owners, the powers conferred 
under the Act and the Order could not 
be utilised; that the purpose of the Act 
and the Order was not to procure and 
make available Jocally to any person 
goods from local market: and that the 
powers under the Act and the Order had 
been utilised for a purpose which was 
entirely irrelevant and extraneous to the 
purposes of the Act and the Order. The 
petition was allowed and the condition 
No. 1 was quashed but the licence was 
maintained. This case does not directly 
deal with the principle of severability 
but has some bearine on that question in 
as much as whilst the condition which 
was irrelevant and extraneous to the pur- 
pose of an Act was severed and quashed, 
the licence was maintained. : 


39. My conclusion is that condi- 
tion No. 3 which could not be imposed 
by the respondents. is severable and 
must be struck down. 


40. Condition No. VI whereby the 
Central] Government/Board should. in 
case the “Maratha Transhipper’” was to 
be sold, had the right of first and second 
refusal in that order and in case the Cen- 
tral Government/Board agreed to pur- 
chase the “Maratha Transhipper”’, she 
should be sold to the Central Govern- 
ment/Board at the price mutually to be 
negotiated. must also be struck down 
because it was opposed to by the peti- 
tionergs and the respondents have not 
pressed that the condition should be at- 
tached to the permission. J] therefore 
pass the following order. 


ORDER 


The Special Civil Application is 
granted as regards prayers (b) (4) and 
(b) (5). i.e. the condition No. III of the 
permission granted by the respondents 
by their letter No. 19GA (5)/70 dated the 
4th November, 1970, is struck down and 
the respondents are ordered to refund 
the petitioners the amount appropriated 
towards the charge of 25 paise per tonne 
on the jron ore loaded through the 
“Maratha Transhipper”’. The remaining 
prayers are dismissed. -7 

Petition allowed partly. 
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AIR 1974 GCA, DAMAN AND DIU 21 
(V 61 C 4) 
TITO MENEZES. J. C. 
M/s. Mandovi Motors Ltd.. Appel- 
lants v. Valentino Vaz, Respondent. 
Civil Appeal (Apelacao) No. 10 of 
1972, D/- 30-7-1973. 


Index Note :— (A) Goa, Daman and 
Diu Civil Courts Act, (1965), Section 6 
— Appeal — Forum — Right to file appeal 


in particualr forum — Not a substantive 
right —— Right to appeal is procedural 


one, 


Brief Note:— (A) Though the right 
to file an appeal is a substantive right, the 
right to file such an appeal in a parti- 
cular forum, is not a substantive right. 
If therefore by virtue of a certain law a 
party is deprived from the right to appeal 
to the Supreme Court. though he is not 
deprived from filing an appeal to some 
other Court, the law cannot be said to 
take away any substantive right of the 
party and hence such law does not re- 
quire express words to make it applic- 
able to pending cases for such law being 
purely procedural one will have retros- 
pective effect inspite of there being no 
express provision to that effect in it. AIR 
1952 Puni 103 (FB). Dist. (Para 3) 
Cases Referred: Chronological Paras 


AIR 1952 Puni 103 = 54 Pun LR 1 (FB), 
Gordhan Das Baldev Das v. Governor- 
General in Council 1 

S. Tamba, for Appellant; 

Usgaokar, for Respondent. 


JUDGMENT :— The value of the 
present suit is less than Rs. 10,000/-. By 
my order dated 20-7-1972 I held that in 
view of the provisions of Section 6 of 
the Goa, Daman and Diu Civil Courts 
Act, 1965. appeals in suits in which the 
value of the subject-matter does not ex- 
ceed Rs. 10,000/- shall lie to the District 
Court and not fo the High Court. Shri 
Tamba now files the present appeal which 
involves the same points as those involv- 
ed in the case wherein I have passed the 
said decision. Shri Tamba contends that 
in my said decision I have not consider- 
ed the point that if appeals in such 
matters are not permitted to be filed in 
the Judicial Commissioner’s Court and 
are required to be filed to the District 
Court, the appellants will be deprived of 
the right to file an appeal to the Supreme 
Court. Strong reliance is placed by Shri 
Tamba on ‘M/s. Gordhan Das. Baldev Das 
v. The Governor General in Council’, AIR 
1952 Pun 103 (FB). 


2. The right to appeal is a sub- 
stantive right and all appeals which a 
party would be entitled to file at the 
PALS T ccd ch a 
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time he filed the suit. could be filed by 
him unless a statute expressly does 
away with the right of filing anv of such 
appeals. In the present case there is no 
such statute and the appellants have the 
right to file all the appeals that they 
would be entitled to file on the dav on , 
which they filed the suit. This proposi- 
tion of law was in no way departed from 
in my said judgment. 


3. The contention of Shri Tamba 
appears to be that not only the right to 
file an appeal but also the right to file 
such an appeal to a particular forum. 
namely the Supreme Court. is a substan- 
tive right and in support of this argu- 
ment Shri Tamba relies on the decision 
of the Puniab High Court. To mv mind 
that decision can be clearly distinguisned 
from the propositions of law laid doewn 
by me in my said judgment. Though the| 
right to file an appeal is a substantive 
right, the right to file such an appeal in| 
a particular forum. be that forum the 
Supreme Court or any other Court. is 
not a substantive right. If by virtue of 
a certain law a partv is deprived from 
the right to appeal to the Supreme Court 
though. he is not deprived from filing 
that appeal to some other Court. that 
law cannot be said to take away any 


„Substantive right of the party and there- 


fore such law does not require express 
words to make it applicable to pending 
eases. Such a law, in as much as it 
changes one forum by another. is pure- 
ly of procedural nature and will have re- 
trospective effect in its application and 
will therefore affect pending proceedings 
even though the law, in terms does not 
Say so. 


4. In the Puniab case the facts 
are that certain classes of appeals lav to. 
a Bench of two Judges. By amendino its 
Rules the High Court provided that such 
appeals should lie te a Single Judge. As 
a consequence, no appeal against the de- 
cision of the High Court would lie to the 
Supreme Court though it would lie to a 
Bench of two Judges under Letters 
Patent. It was held by that High Court 
that an appeal under letters-patent could 
mot be filed as a matter of right and de- 
pended on the discretion of the Ccurt 
and that therefore the effect of the am- 
endment of the rules was to deprive the 
appellants from their right to file 


an- 
other apppeal, i.e. an appeal to the 
Supreme Court. According to me. on 


the reading of the decision of the Puniab 
High Court, what the learned Judges 
held was that by providing that certain 
classes of appeals should lie to a Single 
Judge they deprived the appellants from 
filing two appeals which they would be 
entitled to file in the normal course, had `; 
the amendment of rules been not made. 


” 
a pappe ea, 
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Had it not been for the amendment the 
appellants in Punjab, would in certain 
ases, be entitled to file as of right, two 
appeals, one to the High Court and an- 
other to the Supreme Court. After the 
amendment they could file as of right 
only one appeal. The second appeal 
which they might be allowed to file 
under letters patent was entirely within 
ithe discretion of the High Court and 
icould not be filed by the appellants as 
of right. As such an appeal of the let- 
ters patent which could not befiled as 
of right is no substitute for an appeal 
which they could file to the Supreme 
Court as of right. 

5. Shri Tamba further contends 
that in the present case also he is not 
sure whether he would be entitled to file 
a second appeal to the Hish Court against 
the order passed in appeal by the Dis- 
trict Court. I do not see how it is so. 
Section 100 of the Civil Procedure Code 
clearly provides for a second appeal. An 
appeal that can be filed under Section 100 
fis an appeal that can be filed as of right 
and cannot be compared to an appeal 
which can be filed under the letters- 
patent, depending on the discretion of 
the High Court. The mere fact that in 
the present case circumstances may arise 
which do not permit the appellants to 
bring their case within the purview of 
Section 100, Civil P, C is not of rele- 
vance. 

6. No new case is made out by 
Shri Tamba on account of which mv pre- 
vious decision has to be changed. 

ORDER ` 

T: For the reason stated în th 
fudgment delivered in ‘Apelacao Civel’ 
No. 3/71 dated 20-7-1972, a copy 
iof which, duly signed by me is placed on 
the record of this file and shall form part 
these preceedings, this appeal is sent to 
the District Court with the direction to 
dispose of it according to law. 

Ordered accordingly. 





AIR 1974 GOA, DAMAN AND DIU 22 
(V 61 C 5} 
"ITO MENEZES, J. C, 

Jeronimo Galdino de Menezes Land~ 
lord and others, Applicant v. Harish- 
chandra Ganesh Harmalkar, Landlord and 
others, Respondents, 

-Civil Revision Application No. 90 of 
1972, D/- 30-6-1973. 

Index Note:— (A) Goa, Daman and 
Diu (Protection from Eviction of Mund- 
cars, Agricultural Labourers and Village 
Artisans) Act (12 of 1971). Section 13 — 


Suit filed in Civil Court to evict defen- 
a a LL OI 


1Q/1Q/D178/73/MNT/VBB 


A-I. R. 


dants from dwelling house — Defence 
that defendants were mundcars in. res- 
pect of the said house — Court should 
order defendants to obtain from the 
Mamlatdar a declaration that they were 
mundcars in respect of the . dwelling 
house. (Para 2) 

Index Note:— (B) Goa, Daman and 
Diu (Protection from Eviction of Mund- 
cars, Agricultural Labourers and Village 
Artisans) Act (12 of 1971), Section 13 — 
Eviction suit — Jurisdiction to decide 
whether a construction was unauthorised 


_ or not is not given to the Mamlatdar — 


Such jurisdiction vests in Civil Court. 
(Paras 3, 4) 


‘Index Note:— (C) Goa, Daman and 
Diu Agricultural Tenancy Act (1964), 
Section 58 (2) — Suit to evict tenant — 
Question whether land was agricultural 
or non-agricultural — Question has to be 
decided by Civil Court and not by the 
Mamlatdar —- In case land is found to be 
agricultural, Civil Court has to dismiss 
suit for want of jurisdiction. (Para 5) 

V. M. S. Neurencar, for Applicants: 
M. S. Usgaonkar, for Respondents. 


ORDER :— By his order dated 21-8- 
1972 she Senior Civil Judge, Bicholim, 
held that he had no jurisdiction to de- 
cide whether the defendants/respondents 
are or ere not the tenants of the portion 
of the suit property cultivated: by paddv 
and decide whether the defendants are 
or are not mundears in relation to the 
remaining property and consequently he 
directed the parties to get the issue as to 
whether the defendants are or are not 
mundears, decided by the Mamlatdar. 

_& The plaintiff/petitioners filed a 
sult: 

(1) to evict the defendants from a 
dwelling house lying in the land known 
as “Volvonem” pelonging to him: 

(2) to obtain an order requiring the 

defendants to demolish a verandah an 
a small room which, according to the 
plaintiffs, was unauthorisedly construct- 
ed by the defendants and added to the 
Said dwelling house: 
(3) to remove a cow-shed also lying 
the property “Volvonem”: and 
(4) to vacate a portion of the land 
“Volvonem” unauthorizedly cultivated by 
the defendants with paddy field. He fur- 
ther praved that the defendants be order- 
ed thet the peaceful vacant possession of 
the various portions of land occupied by 
the dwelling house, verandah, small room, 
nee and paddy field be delivered to 
him. 

I shall consider the points Involved 
in resoect of each of these four subjects. 
As for the dwelling house the . defence 
was that the defendants were mundcars 
in respect of the said house. Therefore, 


in 
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as has already been decided by me in my 
previous judgment in similar cases, the 
Court should order the defendants who 
raise the defence that they were mund- 
cars to obtain from the Mamlatdar a de- 
claration that they are mundcars in res- 
pect of the dwelling house. On this point 
there is no disagreement between the 
jearned advocates for the parties. 


3. Regarding the verandah and 

the small room. the defence was that they 
were “existing on the plot at the same 
time as the said house was constructed’ 
and that therefore the defendants were 
mundcars also in respect of the verandah 
and of the small room. On this point 
also. since the question as to whether the 
verandah and the small room were con- 
structed unauthorizedly has to be decid- 
ed before the question as to whether the 
defendants were mundcars in respect of 
‘the verandah and the small room, it is 
for the Civil Court to decide whether the 
construction of the verandah and | the 
small room was unauthorized. Jurisdic- 
ion to decide whether a construction was 
unauthorized or not is not given to the 
Mamlatdar. Such jurisdiction vests in 
the civil Court and in the present case it 
has to be exercised by the court because 
if the court arrives at the conclusion that 
the verandah and the small room were 
constructed by the defendants unauthori- 
zedly the question of the defendants be- 
ing mundcars in respect of these .two 
structures does not arise and the court 
may proceed thereafter to decide whether 
the defendants should be ordered to de- 
molish the werandah and the small 
room. Since the case of the defendants 
is that the verandah and small room were 
constructed at the same time as the house 
was constructed. the question of their 
unauthorized construction being later on 
sanctioned by the plaintiffs and of the 
plaintiffs having granted to the defen- 
dants the right of mundcarship in res- 
pect of the said verandah and small room 
does not arise, On this point also there 
is no substantial divergence of opinion 
between the advocates of the parties. 


4. Regarding the ecow-shed also 
the defendants plead that it was con- 
structed alone with the dwelling house 
and their defence appears to be that it 
was an authorized construction. Here 
again the Civil Court has iurisdiction to 
decide the question, namely. whether the 
cow-shed was unauthorisedly construct- 
ed. This question cannot be decided by 
the Mamlatdar. If the Court comes to 
the conclusion that the cow-shed ig an 
unauthorised construction it has to pro- 
ceed to find out whether the plaintiffs are 
entitled to an order of the Court requir- 
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ing the defendants to remove the cow~ 
shed, 


5. Passing on to the question of 
the portion of “Volvonem” cultivated by 
Paddy the case of the plaintiffs is that 
the said portion is “gauntan” land cvlti- . 
vated by fruit-bearing trees and that the 
defendants had unauthorisedly started 
cultivating a paddy field in between 
those trees. His case is that the land un- 
authorisedly cultivated by the defendants 
with paddy was not agricultural land and 
therefore no agricultural tenancy can be 
created in respect of «he said portion of 
‘Volvonem”. It is further contended by 
the plaintiffs that the question as to whe~ 
ther the land is agricultural land or non= 
agricultural land has to.be determined 
by the Civil Court and not bv the Mam- 
latdar. and on the Civil Court comine to 
the. conclusion that the land was not 
agricultural land. it follows that there 
could be no agricultural tenancy existing 
between the plaintiffs and the defendents 
In respect of the land which is non-agri- 
cultural. The plaintiffs contend that 
from these premises it follows that the 
question of eviction of the defendants 
from the portion unauthorisedly occupied 
and cultivated by the defendants with 
paddy has to be determined by the Civil 
Court and not by the Mamlatdar. In 
view of the decision siyen by me in this 
very case on 8-7-1970, whereby I held 
that there could be no agricultural ten- 
ancy in respect of land which was not 
agricultural and that the question as to 
whether a land was agricultural or not 
has to be determined by the Civil Court 
and not by the Mamlatdar, I have to 
agree with the contentions of the plain- 
tiffs. The Civil Court therefore has to 
Zive its findine as to whether the land is 
or is not agricultural and should. depend-| ` 
ing on its findings proceed to determine 
whether the defendants should be evict- 
ed from it or not. In ease the Court 
comes to the conclusion that the portion 
of the land cultivated by paddy is agri- 
cultural jand as contended by the defen- 
dants, the Civil Court will have to dis- 
miss the suit on this issue for want of 
jurisdiction. 

6. I would like to observe that if 
the defendant contends that the land is 
not garden land the Court will have to 
ascertain whether the land is garden 
land as alleged by the plaintiff. In case 
the Court comes te the conclusion that 
the land is garden land the Court will 
also have to ascertain whether portions 
of it had not been reduced to agricu'tu-~ 
ral land by the consent and permission 
of the plaintif. .” 

ORDER 

7. The civil revision application is 

partly allowed, the order of the lower 
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Court staying the suit is partly set aside. 
The case is remanded to the lower Court 
to be decided in the light of the obser- 
Vations made by me above. 


Revision partly allowed. 


AIR 1974 GOA, DAMAN AND DIU 24 
(V 61 C 6) 


TITO MENEZES. J. C. 


Sebastiao Francisco Fernandes, 
tioner v, Ana Maria Gonsalves. 
Candolim and others. Respondents. 


Civil Revision Application No. 94 of 
1972, D/- 30-6-1973. 


Index Note:— (A} Goa Daman and 
Diu (Protection from Eviction of Mund- 
cars, Agricultural Labourers and Village 
Artisans) Act (12 of 1971), Sections 10 and 
13 — Suit for declaration and eviction — 
Issue as to plaintiff’s mundcarship raised 
by defendant — Jurisdiction of Civil 
Court — (X-Ref:— Civil] P. C. (1908), 
Section 9). 


Brief Note :— (A) Where the plain- 
tiff claiming to be mundcar of defen- 
dant 2 sued for declaration that defan- 
dants had no right to the suit house and 
for ejectment of defendant 1, the plain- 
tiff would be entitled to get a decree if 
he proves that he had a better right to 
occupy the suit house than defendant 1. 
The issue as to whether the plaintiff is 
or is not the mundcer of defendant 2 
even if raised by the defendant 1 is to- 
tally irrelevant to the suit and cannot bar 
the jurisdiction of the Civil Court. 

(Paras 4, 5) 
Cases Referred: Chronological Paras 


AIR 1964 SC 1348 = (1964) 3 SCR 214. 
Raizada Topandas v. Gorokhram Gokal- 
chand -> 4 


M. S. Usgaonkar. for Petitioner: U.B. 
Surlikar, for Respondents. 


ORDER :— The applicant/plaintiff 
filed this suit against the respondent 
No. 1/defendant No. 1 and the remaining 
respondents who are the heirs of the de- 
fendant No. 2, in the original suit. for 
obtaining a declaration that the defen- 
dants had no right in respect of the house 
and to obtain the eviction of the defen- 
dant No. 1 from the said house. 


2. In the plaint the plaintiff stated 
that the -ancestors of the plaintiff were 
mundcars in respect of the said house; 
that the plaintiff was surprised to see that 
the defendant No. 1 was occupying the 
house without his consent or permission; 
that on inquiries made it came to light 
that the defendant No. 2 forcibly took 
the keys from the the hand of one Regina-D’ 


IQ/Q/D717/73/KSB 


Peti- 
Orda, 


S. F. Fernandes v. Ana Maria (T. Menezes J. C) 


sight of the words 


A. ER. 


Souza to whom the keys were handed 


‘over by the plaintiff for the purpose of 


looking after the house whilst the plain- 
tiff was awav in Bombay on account of 
his employment at the Bombay Port 
Trust Railway: that the defendant No. 2 
allowed defendant No. 1 to stav in the 
house: and that the defendant No. 1 had 
no right to live in the house against the 
wish of the plaintiff and had no right to 
peer with the plaintiffs residential 
ouse,. 


J: In their written statement the 
defendants. inter alia, denied that the 
plaintif was a mundcar. An issue was 


framed. namely whether the plaintiff 
was a mundcar. after the enforce- 
ment of the Goa. Daman and Diu 


(Protection from Eviction of Mundcars, 
Agricultural Labourers and Village Arti- 
sans) Act. 1971 (hereinafter referred to 
as “the Act”). The defendants made an 
application for dismissal of the suit on 
the ground that there was an issue re- 
garding mundcarship. The plaintiff also 


made an application for droppine the | 
issue about the mundcarship. The trial 
Court dismissed the application of the 


plaintiff and allowed the.application of 
the defendants. ‘Feeling agerieved bv 
these orders the plaintiff comes before 
me in appeal. i 


4, It is admitted by the plaintiff 
that he had pleaded that he is the mund- 
car of the defendant No. 2 and that the 
defendants had denied it. but he contends 
that sucha pleading and denial] are alien 
to the necessary averments in the plead- 
ings in the suit and do not therefore give 
rise to an issue in the suit. I agree with 
Shri Usgaonkar that even if it is not 
proved that the plaintiff is a mundcar. he 
is entitled to get the eviction of the de- 
fendant No. i from the suit house if the 
other facts alleged by him are proved. 
The fact as to whether the plaintiff is or 
is not a mundcar of the defendant No. 2 
is totally irrelevant to the issue as to 
whether the plaintiff is entitled to re- 
eover passession of the suit house from 
the defendant No. 1. We cannot lose 
tmundcar within the 
meaning of this Act”, occurring in S. 10 
of “the Act”. The words “within the 
meaning” must be read as “for the pur- 
Pose of the Act”. in view of the scheme 
of “the Act” since “the Act” was enacted 
for the purpose of protecting a mundcar. 
This reasoning flows from the decision 
siyen by the Supreme Court in ‘Raizada 
Topandas v. M/s. Gorakhram Gokal- 
chand’, AIR 1964 SC 1348, on which Shri 
Usgaonkar relies. 


5. It is argued “by Shri Surlikar 
that the issue of mundcarship is impor- 
tant because the plaintiff must prove his 
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title to the dwelling house before he suc- 
ceeds to get the defendant No. 1 ‘evicted 
from it. I am unable to agree with Shri 
Surlikar. It would be enough for the 
plaintiff to prove that the plaintiff has a 
~tbetter right to occunv the house than 
the defendant No. 1. The defendant 
‘No. 1 cannot rest her case on a third 
party’s right. She cannot base her de- 
fence on the title of the defendant No. 2, 
to the house. If the defendant No. 2 
raises the issue that the plaintiff is his 
_lmundcar he must have such an issue set- 
tled in different proceedings because what 
bars the jurisdiction of a Civil Court 1s 
an issue regarding mundecarship arising 
Jfrom the plea raised by the defendant 
that the defendant is a mundcar of the 
plaintif and not the plea raised by the 
defendant that the plaintiff is the mund- 
ear of the defendant. 


6. The petitioner is entitled to 


succeed, 
ORDER 


The civil revision application. is al- 
lowed. The order of the lower Court is 
set aside and the case is remanded to the 
lower Court to dispose of it according to 
Jaw. The respondents shall pay the costs 
of this application. 


Case remanded. 





AIR 1974 GOA, DAMAN & DIU 25 
(V 61 C 7} 
TITO MENEZES. J. C. 

Gajanan Vishnu Arsekar. Applicant 
v. M/s. Sallitho Ores Pvt. Ltd. and an- 
other, Respondents. 

Special Civil Appin. (Writ Petn.) No. 
74 of 1973, D/- 15-12-1973. 

Index Note:— (A) Constitution of 
India, Article 226 — Certiorari whether 
can he issued to conciliation officer under 
Industrial Disputes Act — (X-Ref:— In- 
dustrial Disputes Act (1947). S. 33). 

Brief Note:— (A) ‘The duties of a 
Conciliation Officer when acting under 
Section 33 of Industrial Disputes Act 
should be considered quasi-judicial. How- 
ever where no proceedings at all are 
started under the section, orders passed 
by him are purely administrative and no 
writ will lie in such a contingency. AIR 
1959 Mad 441, Considered. (Paras 4.5) 

Index Note:— (B) Constitution of 
India, Article 226 — Writ jurisdiction — 
Nature of. 


Brief Note :— (B) The power to issue - 


writ is a discretionary one and has to be 
exercised in appropriate cases. 
(Para 5) 





CR/CR/B82/74/AGT 


Gajanan y. Sallitho Ores (T. Menezes J. C.) {Prs. 1-2] Goa 25 


Cases Referred: Chronological Paras 


AIR 1959 Mad 441 = (1959) 1 Lab LJ 
520. Employees in Caltex (India) Ltd., 
Madras v. Commr. of Labour and Con- 
ciliation Officer 4 

Applicant in Person. 


ORDER :— This has been filed by the 
petitioner as a writ petition under Arti- 
cle 226 of the Constitution of India with- 
out specifying the type of writ that he 
prays this Court to issue. 


2. The case of the petitioner is 
that he entered the service of respondent 
No. 1 on 12-11-1966 on a monthly salary 
of Rs. 265/-. On 31-5-1967 he handed 
over a rough application of resignation 
to the Accountant of respondent No. 1 to 
seek his advice. However, the Accountant 
instead of giving “him any advice for- 
warded the same resignation to higher 
authorities. By letter dated 3-6-1967 the 
respondent No. 1 informed, the petitioner 
that as per service conditions he had to 
give a month’s notice before leaving the 
iob and that as he had failed to give the 
notice he could not be relieved from 1-8- 
1967, but that they had decided to accept 
his resignation from any date before 30th 
June, 1967. Thereupon the applicant 
withdrew his resignation under his letter 
dated 5-6-1967. The respondent No. 1 
refused to acknowledge the receipt of his’ 
letter dated 5-6-1967. Respondent No. 1 
by the letter. dated 12-6-1967 informed 
the petitioner that as he had failed to 
inform the date on which he wished to 
be relieved from service, he would be 
relieved from 30-6-1967 after office hours 
on which date his dues also would be 
settled on production of a clearance certi- 
ficate from the Head of his Department. 
The petitioner was asked to hand over 
the charge of his post to the cashier and 
it was accordingly handed over on 1-7- 
1967. He had prayed to the respondent 
No. 1 at the time of leaving the office to 
sanction his leave applications dated 
18-5-1967 and 1-6-1967 and that he would 
be resuming the duty on 1-8-1967. But 
on 1-8-1967 when he wanted to resume 
work the respondent No. 1 refused to 
allow him to work. The petitioner there- 
upon placed the matter before the Labour 
Commissioner. The Assistant Labour 
Commissioner and Conciliation Officér by 
his letter dated 28-4-1972 informed the 
petitioner that with reference to his 
matter and after having gone careful'y 
through the records. he was of the opinion 
that the case of the petitioner was not 
fit to be admitted for conciliation. The 
petitioner felt aggrieved by this order ot 
the Assistant Labour Commissioner and 
Conciliation Officer and therefore pravs 
that a direction be issued under the In- 
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dustrial Disputes Act to “he respondent 
aaa ordering them, his reinstate- 
ment. 


3. The contention of the petitioner 
is that after he submitzed his resignation 
he had also submitted en application 
withdrawing the said resisnation before 
the resignation was accepted by the Res- 
. pondent company: that the ` company 
without taking into consideration his ap- 
plication withdrawing Ais resignation il- 
legally accepted the resigration and re- 
lieved him of his duties, 


4, Before proceeding further in 
the matter I would like to consider whe- 
ther the impugned order of the Concilia- 
tion Officer and Assistant Labour Com- 
missioner is a quasi-judicial or an ad- 
ministrative order. In ‘Employees of 
Caltex India Limited y. Commissioner of 
Labour and Conciliation Officer’, (1959) 1 
Lab LJ 520 = (AIR 1959 Mad 441) it was 
held, that since the Conciliation Officer 
is not acting in a judicial or quasi-judi- 
cial capacity under the Industrial. Dis- 
putes Act, no writ of certiorari can be 
issued to him. Decisions show that it is 
well settled that the Conc’liation Officer 
when acting under Section 33 of the said 
Act i. e. to say when regular proceedings 
are held, his duties are analogous to those 
of Labour Court er Tribunal. Further it 
is well settled that the duties of Labour 
Court and Tribunal acting under S. 33 
of the Act are quasi-judicial. A fortiori 
the duties of the Conciliation Officer 
when acting under Section 33 of the Act 
only, should be considered quasi-judicial. 
5. In the present case, however, 
there are' no proceedings at all, hence the 
impugned order is purely administratiye 
and no writ will lie. Besides, the 
jurisdiction is a discretionary one and 
has to be exercised in appropriate cases. 
The applicant may take recourse to the 
appropriate forum. I find that this peti- 
fion is misconceived and merits no ad- 
mision. In the result the petition has to 
ibe dismissed in limine. 

ORDER 
The petition is dismissed in limine. . 
Petition dismissed. 


\ 


‘AIR 1974 GOA, DAMAN & DIU 26 
(V 61 C 8) 
TITO MENEZES. J. C. 

Mhawla Abdulaziz Gulamhusein and 
‘another, Petitioners y. Dean. Goa Medi- 
cal College, having his office at Panaji, 
Goa and others. Respondenis. 

Special Civil Appln. No. 59 of 1973, 
D/- 12-10-1978. 


BR/CR/A799/74/MVS 


M. Abdulaziz v. Goa Medica] College 


writ © 


A.LR 


_Index Note :— (A) Constitution of 
India, Article 14 — Admission ‘to Medi- 
cal College — Words “from Colleges 
within territory of Goa, Daman and Diu” 
occurring in sub-rule 3.1 of Goa Medical 
College Prospectus (1973-74) are ultra 
Wires, 


Brief Note:— (A) The portion of 
sub-rule 3.1 contained in the Goa Medi- 
cal College Prospectus (Sessions 1973- 
1974) which imposes a bar on the admis- 
sion to the Goa Medical College of stu- 
dents who have not passed the Inter 
Science Examination “from colleges with- 
in the Territory of Goa. Daman and Diu” 


is ultra vires of the Constitution and 
hence must be struck down. Case law 
discussed. (Para 27) 


The impugned part of the rule estab- 
lishes a classification based on attendance 
or keeping of terms for the one year 
course of Inter Science in colleges of 
the territory. The classification there- 
fore is made for catering not to the 
needs of the people of a certain region, 
but. if at all. for the colleges of that re- 
gion. Besides. a classification made on 
the basis of bare attendance to the Inter 
science course irrespective of anv test or 
examination, would have no nexus with 
the obiect to be achieved. namely. the 
selection of the best talent. . 

(Paras 18 and 21) 


The basis for classification is the 
distinction made between students who 
pass the Inter Science Examination from 
within she territory and those who pass 
it from without. The differentia between 
these two groups is not intelligible. The 
words “passing the Inter Science exami- 
nation from within the territory” could 
thus only mean passing the examination 
after keeping terms for Inter Science in 
any of the colleges of this territory. 

(Para 23) 

It would be absurd to say that a 
person who has carried on all his studies 
within the territory with the exception 
of the one year course of Inter Science, 
was not a student prosecuting his studies 
within the territory. whilst any student 
who carried out all his studies outside 
the territory, but passed the Inter Science 
examination of the Bombay or South 
Guiarat University after keeping terms 
for the one vear Inter Science Course in 
the Colleges of this territorv should be 
considered a student of this territory. 
The impugned part of sub-rule 3.1 is 
glaringly discriminatory when it debars 
admission to the Medical College to the 
first group whilst it allows it to the se- 
cond group. (Para 24) 
Cases Referred: Chronological Paras 
‘ATR 1973 All 345 = 1973 All LJ 15, 

Board of High School and Intermediate 
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M. Abdulaziz v. Goa 
Education, U. P. v. Gopal Narain 
Singh 20 


‘AIR, 1972 SC 1375 = (1972) 3 SCR 247, 
State of Andhra Pradesh v. U. S. V. 
Balaram 12 

AIR 1972 Bom 242 = ILR (1971) Bom 
1006, Shirang Ganapati Pandit v. State 
of Maharashtra 16 

AIR 1971 SC 1439 = 1971 (Supp) SCR 
381. Vasundara v. State of Mvsore 24 

AIR 1971 SC 1762 = 1971 (Supp) SCR 


"608, D. N. Chanchala v. State of 
Mysore “i7 
AIR 1971 NSC 171 = AIR 1971 SC 2303, 
Periakaruppan v. State of Tamil 
Nadu 17 
AIR 1970 SC 35 = (1970) 1 SCR 413, 
Chitra Ghosh v. Union of India 17 


AIR 1970 Andh Pra 404 = (1970) 1 Andh 
WR 93. Kaja Sudhir v. Principal Gun- 
tur Medical College l5 

(1969) 1 SCWR 482, State of U. P. 
K. C. Dhaun il 

AIR 1968 SC 1012 = (1968) 2 SCR 786. 


P. Rajendran v. State of Madras 10. 


AIR 1968 SC 1879 = (1968) 3 SCR 595, 
State of Andhra Pradesh v. P. ee 
AIR 1968. Pat 3 = 1967 BLJR 798 (FB). 
Umesh Chandra Sinha v. V. N. ec 
3 
AIR 1963 SC 268 = (1963) 1 SCR 707, J. 
Pandurangarago v. Andhra Pradesh 
Public Service Commission, eda 


bad 
AIR 1960 Mys 338 = ILR (1959) Mys 
740, Ramakrishna Singh Ram Singh 
v. State of Mysore 20 
AIR 1958 SC 538 = 1959 SCR 279, Ram 
Krishna Dalmia v. S. R. repay; 
$, 18. 2 
ATR 1958 Andh Pra 129 = (1957) 2 Andh 
WR 416. V. Raghuramulu v. State of 
Andhra Pradesh 20 
AIR 1955 SC 191 = 1955 Cri LJ 374. 
Budhan Choudhry v. State of Bihar 
8, 18, 26 
AIR 1954 SC 314 = 1954 SCR 1117, V.M. 
Syed Mohammad & Co. v. State of 
Andhra 20 


AJR 1951 SC 41 = 1950 SCR 869, Charan- . 


jit Lal Choudhury v. Union of India 20 
(ATR 1951 SC 318 = 52 Cri LJ 1361, State 
of Bombay v. F. N. Balsara 20 


S. K. Kakodkar, for Petitioners; J. 
Dias, Govt. Pleader, for Respondents. 


ORDER :— This application ïs filed 
for obtaining a declaration that the words 
from colleges within territory of Goa, 
Daman and Diu” occurring in sub-rule 3.1 
of the Goa Medical College Prospectus, 
be declared as unconstitutional and be 
struck down and also that the respon- 
dents be directed to select the petitioner 
Ne. 1 for admission to the First Year 
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M. B. B. S. Course 1973-74 of the Goa 
Medical College, Panaji. The other 
prayers are ancillary to these two pra- 
yers. - 


2. The petitioner No. 2 is the 
father of the petitioner No. 1 and is a 
formal party. The petitioner No. 1 is a 
bona fide resident of Daman for more 
than five years, There is at Daman an 
Arts and Science College affiliated to the 
South Gujarat University. The First 
Year B. Se. examination of the South 
Gujarat University has been recognized 
as equivalent to the Intermediate Science 
examination of the Bombay University. 
The petitioner averred that the standard 
of Daman College is very low: that in 
1971 the result of the Pre-University 
‘Arts examination of that College was 

0%: that in the same vear only 9 out of 
50 students were successful in the Pre- 
University Science examination: that in 
support of this averment he relied on 
the Gujarathi Daily Newspaper “Pratap” 
dated 26-5-1971 that he intended to join 
the Pre-University Science Course at 
Daman College, but abstained from doing 
SO on account of the deplorable results 
of the said College in the year 1971. The 
petitioner passed the Inter Science 
examination of the Bombay University 
from the Kishinchand College, Bombay. 
in the First class obtaining, according to 
him, 60.5% marks in the science subiects 
(Physics, Chemistry and Biology). The 
petitioner applied for admission to the 
First Year M.B.B.S. Course of the Goa 
Medical College, Panaji. (hereinafter re- 
ferred to as “the College”). “The Col- 
jege” is maintained and run by the State. 
Rule 3 of the prospectus deals with the 
allocation of seats. Sub-rule 3.1 pro- 
vides that the number of seats available 
is 60. which are distributed in five cate- 
gories. Category I includes “students 
Passing the Inter Science examination 
from Colleges within the territory of 
Goa, Daman and Diu and are bona fide 
residents of this Territory for five years”. 
It further provides that 52 seats are al- 
lotted to category I. The remaining 8 seats 
out of the 60 are allotted to categories 
JI, 11], IV and V with' which we are not 
concerned. Out of these 52 seats, 36 
seats are allotted to unreserved classes 
and categories and the remaining 16 are 
reserved for the following grouns:-~ de- 
pendants of political sufferers, African 
repatriates, bona fide residents of Diu, 
candidates who had passed the Portu- 
guese Course of Lyceum, Scheduled Castes 
and Scheduled Tribes. . We are also not 
concerned with the 16 reserved seats. 


_ The application of the petitioner 
which was rejected was made for obtain- 
ing one of the 36 seats from the un- 
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reserved group. The application was re- 
jected on the ground that he did not 
satisfy the condition of sub-rule 3.1, 
namely, that the petitioner should pass 
the Inter Science examination from any 
of the colleges within the territory. A 
number of students who obtained a lower 
percentage of marks in the Inter Science 
examination of the Bombay University 
to which the colleges in Goa are afiliat- 
ed, were given admission, whilst the peti- 
tioner was refused. The college at 
Daman is affiliated to the South Gujarat 
University. Under the prospectus the 
_ selection ‘under each category is to he 
made on the basis of the total marks ob- 
tained by the applicant in the Inter 
Science examination in the subiects of 
Physics, Chemistry. Biology and English. 
The petitioner contends that the require- 
ment contained in sub-r. 3.1 for selection 
for admission in category I, namely, that 
an applicant must pass his Inter Science 
examination “from the colleges within 
territory of Goa, Daman and Diu”. Is un- 
constitutional. ultra vires, null and void 
and that the said condition is illegal and 
must be struck down. The grounds on 
which this contention is based are :— 


(a) That the said condition requiring 
the applicants for admission, to pass 
Inter Science examination from ‘colleges 


within the Territory of Goa, Daman and. 


Diu (hereinafter referred to as “the ter- 
ritory’), creates an artificial classifica- 
tion between the students of the terri- 
tory who have passed Inter Science exa- 
mination of the Bombay University. into 
_ those who have passed that examination 
from the colleges within the territory 
and those who have passed without the 
territory. The said classification is not 
founded on intelligible differentia exist- 
ing between the students included in the 
group entitled to admission and those 
excluded from that group. It would be 
illogical to hold that students of the ter- 
ritory who pass Inter Science of Bombay 
University from colleges ouiside the ter~ 
ritory, belong to a class different from 
those who pass it from the colleges with- 
in the territory so as to enable the au- 
thorities to subiect them to different 
treatment under the prospectus. The 
said classification is thus wholly arbi- 
trary. improper, unreasonable and found- 
ed on no principle whaisoever. Further 
the classification cannot and does not have 
any rational relation to the objects 
sought to be achieved by sub-rule 3.1 and 
Jor the prospectus, namely. to select the 
best available talent of the territory for 
admission 
“the College”. That being so, the condi- 
tion impairs the fundamental rights 
guaranteed to.the petitioner under Arti- 
cle 14 of the Constitution of India. 


M. Abdulaziz v. Goa Medical College 


to the M.B.B.S. Course of 


A.I. R. 


(b) That the said condition imposes a 
restriction on citizens from the territory 
inasmuch as it compels them to reside 
within the territory for the purpose of 
attending a college within the territory 
with a view to passing Inter Science 
therefrom, regardless of the standard 
and/or quality of instruction and/or edu- 
cation imparted by the said colleges if 


‘they desire to seek admission to the 


M. B. B. S. Course of “the College’. The 
said restriction is neither reasonable nor 
in¢the interests of general public. nor 
meant for the protection of the interests 
of any Scheduled Tribe. The said restric- 
tion therefore impairs and/or is incon- 
sistent with the fundamental rights 
Suaranteed to the petitioner by Art. 19 
(1) (a) of the Constitution. namely, the 
right to reside in any part of the terri- 
tory of India. 


(c) That the words “from the col- 
leges within the territory of Goa, Daman 
and Diu” occurring in sub-rule 3.1 are 
severable from the rest of the said sub- 
rule and can be struck down withou 
affecting the rest of the rule. . 


3. The case of the respondents in 
short is :— 


_ fa) That the petitioner prosecuted 
his school and college studies in Bombay 
and has residential qualifications to join 
any Medical College in Bombay. which 
he could not do due to low percentage 
of marks. 


(b) The petitioner “is making” a 
distinction between the Daman Col’ 
lege and the Bombay University though 
it is not his case that the South Guiarat 
University to which the Daman Collese 
is affiliated, has a lower standard. 


(c) The classification made by the 
respondents is based upon real and sub- 
stantial distinction. The said classifica- 
tion had to be made taking into conside- 
ration the peculiar and special dificul- 
ties experienced by the science students 
of the territory. wanting to prosecute 
their studies in medicine compared to 
the students of the territory living and 
studying outside the territory. The said 
rule does not debar any student of the ter- 
ritory from studying in the territory nei- 
ther does it discriminate between per- 
sons similarly situated, nor offend in any 
manner whatsoever, the provisions of 
Article 14 of the Constitution. 


(d) In any event, the petitioner can=# 
not for certain say that he will definite«= 
ly be eligible for admission even in the 
unlikely event of this Court holdine that 
the said classification is ultra vires. as in 
such event the entire matter of admission 
will have to be reconsidered and the 
petitioner’s percentage might not entitle 
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him to admission. The petitioner’s ap- 
plication for admission will have to be 
reconsidered in the light of the judgment 
that may ultimately be pronounced by 
the Court. 


(e} The classification is founded on 
intelligible differentia. The rule clearly 
shows the classes to which it applies. 
The rule is meant to set apart the stu- 
dents who pass Inter Science from with- 
in the territory from those that pass 
from without. The said classification is 
only for the purpose of eligibility for ad- 
mission and for no other purpose and the 
classification is necessary in the interest 
of the students of the territory prose- 
cuting their studies within the territory. 
Admission to most of the Medical Col- 
leges outside Goa is based on residence 
and most of the students of this territory 
who are prosecuting studies outside the 
territory are either having their resi- 
dence there and if they do not have it 
there they can study and pass from with- 
in the territory and thus enable them- 
selves to join “the College’. 


(f) The prospectus provides for the 
selection of the best available talent 
from within the classification. 


4. Ground (c) of the petitioner’s 
application need not detain me long. It 
appears that there is no dispute between 
the parties on this point and the conten- 
tion of the petitioner is obviously accept- 
able. The words “from the colleges with- 
in the territory of Goa. Daman and Diu” 
a severable from the rest of the sub- 
rule, 


5. Ground (b) has no substance. 
If the argument on which this ground is 
based is taken to its Iogical conclusion. a 
classification made on the basis of resi- 
dence would also ‘be void. Such classifi- 
cation has been held by the Supreme 
Court in manv cases as not being un- 
constitutional, ; ` 

6. I shall now pass on to the main 
ground, i.e.. ground (a). The classifica- 
tion is founded on the passing of Inter 
Science from the colleges situated in the 
territory. The portion of sub-rule 3.1 
which is challenged is that which re- 
quired the applicants for admission to 
the first M. B. B. S. Course of “the col- 
lege” to pass Inter Science from the col- 
leges in this territory. The words “pass- 
ing Inter Science from the colleges with- 
in the territory’ occurring in sub- 
rule 3.1 are not defined nor explained in 
the rules. Since the colleges of this 
territory are affiliated to the Bombay or 
South Guiarat University, the Inter 
Science examination to be passed is of 
the Bombay or South Guiarat Univer- 
sity. It follows that the only meaning 
-that can be assigned to the said words is, 
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the keeping of terms in the colleges of 
this territory for the one year course of 
Inter Science. The classification is there- 
fore based purely on the ground that the 
applicants have been trained and sent up 
for the Inter Science examination of the 
two Universities to which the colleges in 
bes territory are affiliated. by those col- 
eges, 


T. The first contention of Shri 
Kakodkar is that there is no intelligible 
differentia between the students of Inter 
Science who are sent up for the Bombay 
or South Gujarat University examination 
by the colleges within the territory and 
the colleges without it. He argues that 
such classification is therefore wholly 
arbitrary, unreasonable and founded on 
no principle whatsoever. Shri Kakod- 
kar’s second contention is that the said 
classification cannot and does not have 
any rational relation to the objects 
sought to be achieved by sub-rule 3.1 
and/or the prospectus, namely. to select 
the best available talent of the terri-oryv 
for admission to the M.B.B.S. Course 
of “the College’. There is no dispute as 
to the fact that the object of sub-rule 3.1 
and of the prospectus in general is to 
select the best available talent from the 
territory for’ admission to the M.B.B.S. 
Course of “the College”. - 


8. The said two contentions of 
Shri Kakodkar regarding the portion of 
sub-rule 3.1 which is impugned, are based 
on the two conditions laid down by the 
Supreme Court in ‘Budhan Choudhry v. 
State of Bihar’, AIR 1955 SC 191 which 
must be fulfilled by a statute if it is to 
pass the test of making a_ permissible 
classification. In that case the Supreme 
Court after reviewing jts various ceci- 
slons previously given. explained the true 
meaning and scope of Art. 14, and laid 
down the two conditions, namely :— 


(i) that the classification must be 
founded on an intelligible differentia 
which distinguishes persons or things 
that are grouped together from others 
left out of the group, and 


l (ii) that that differentia must have a 
rational relation to the obiect sought to 
be achieved by the statute in question.” 
The principles enunciated above have 
been consistently adopted and applied in 
subsequent cases. In ‘Ram Krishna Dal- 
mia v. S. R. Tendolkar’, AIR 1958 SC 
538, the Supreme Court, after referring 
to Choudhry’s case, AIR 1955 SC 191 
also held that the various decisions given 
by it further established :— 

‘“(a) that a law may be constitutional 
even though it relates to a single indivi- 
dual if. on account of some special cir- 
cumstances or reasons applicable to him 
and not applicable to others, that single 
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individual mav be treated as a class by 
. himself; 


_ (b) that there is always a presump- 
tion in favour of the constitutionality of 
an enactment and the burden is upon 
him who attacks it to show that there 
has been a clear transgression of the con- 
stitutional principles: 


{c) that it must be presumed that the 
Legislature understands and correctly 
‘appreciates the need of its own people, 
that its laws are directed to problems 
made manifest by experience and that 

discriminations are based on adequate 
grounds: 

(d) that the Legislature is free to 
Tecognize degrees of harm and may con- 
fine its restrictions to those cases where 
the need is deemed to be the clearest: 


(e) that in order to sustain the pre- 
sumption of constitutionality the Court 
may take into censideration matters of 
common knowledge. matters of common 
report, the history of the times and may 
assume every state of facts which can be 
conceived existing at the time of legisla- 
tion; and 

(f) that while good faith and know- 
ledge of the existing conditions on the 
part of a Legislature are to be presumed. 
if there is nothing on the “ace of the law 
or the surrounding circumstances brought 
to the notice of the Court on which the 
classification may reasonably be regard- 
ed aS based. the presumption of constitu- 


tionality cannot be carried to the extent ° 


of always holding that there must be 
some undisclosed and unknown reasons 
for subjecting certain :ndividuals or cor- 
porations te hostile or discriminating 
legislation.” 

These therefore are the guiding prin- 
ciples which I have to follow whilst test- 
ing the constitutionality ef the challeng- 
ed portion of sub-rule 3.1. 


9, In support of his contentions 
Shri Kakodkar relies on various cases the 
more important of which I shall present- 
ly consider :— i 


i 10. 'P. Rajendran v. State of 
Madras, AIR 1968 SC 1012. is the first 
of surh cases. In that case rules were 
promulgated by the State of Madras for 
the classificatien of candidates for admis- 
sion of the first M. B. B. S. Course and 
the allocation of seats was made district- 
wise. It was held that even if it is as- 
sumed that the classification was reason- 
able, the rule violated Article 14 because 
it ran counter to the second principle, 
namely. that there was no nexus between 
the classification and the obiect to . be 
achieved which in that case was to 
get the best talent for admission to medi- 
cal colleges. According to the learned 
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Judges the allocation of seats district- 
wise hed no reasonable relation with the 
object to be achieved. In their opinion 
if anything, such allocation would result 
in many cases, in the object being des- 
troyed and that being so the classifica- 
tion even if reasonable would result in 
discrimination inasmuch as better quali- 
fied candidates from one district may 
be rejected while less qualified candi- 
dates from other districts may be 
admitted. They observed that though 
territorial classification is not alwavs 
bad ir all circumstances, districtwise 
classification which in that ‘case was 
being justified on a territorial phasis, 
was violative of Art. 14. specially when 
ne justification for the same could be 
Made aut. The justification put forth 
by the respondents and which were thus 
summarily rejected by the learned 
Judges was that there were better edu- 
cational facilities in Madras city as com- 
pared to other districts and that if dis- 
trict-wise selection was not made candi- 
dates fram Madras city would have an 
advantage and would secure more seats 
than justified on the basis of proportion of 
population. The other justification ad- 
vanced was that candidates coming from 
various districts could settle down in 
those districts and thus medical help 
would be available in sufficient measure 
in all districts. This justification was 
discarded on the basis of want’ of mate- 
rial on record in support of it. 


11, © Rule 30 (a) of the U. P. Higher 
Judicial Service Rules (1953: was chal- 
lenged as violative of Article 14 of the 
Constitution and the matter came up for 
decision before the Supreme Court in 
‘State of U. P.-v. K. C. Dhaun’. (1969) 
1 SCWR 482. The purpose of the rule 
was to preserve to the officers who had 
entered service prior to July 4. 1931 their 
previous scale of pay. The object of at- 
tack in that case was the difference 
made by the classification between the 
officers appointed prior to July 4, 1931. 
but confirmed before 31-12-1950 and those 
confirmed thereafter. Such difference 
was helé to be unreasonable. Among 
such officers, some might have been con~ 
firmed prior to December 31, 1950 either 
because they were senior to those con~ 
firmed leter or because they were found 
to be more efficient. In either case their 
pay scale should not have been more dis- 
advantag2ous than that of the officers 
confirmed after December 31, 1950. Under 
the impugned rule officers who were con- 
firmed as Civil and Sessions Judges after 
December 31, 1950. started with an ini- 
tial salary of Rs. 1,150/-. whereas those 
confirmed before December 31, 1950, 
started with an initial salary of Rs. 900/«, 


aw 
’ 


‘ suming that 
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Tf was heid that there was no reason 
shown for this unequal treatment and 
that Rule 30 was'ʻarbitrary as it adversely 
affected the respondents and officers 
similarly placed. The Court rejected the 
justification that officers who were con- 
firmed before December 31, 1950 could 
fo up to the maximum ef Rs. 1,350/-, 
whereas those confirmed after that date 
could only vet a maximum salary of 
Rs. 1,200/-, because the so-called advan- 
tage in the matter of higher maximum 
salary was an unreal one. A valid classi- 
fication. the learned Judges stated, must 


be based on facts and not merely on 
theory. 


12. In ‘State of A.P. y. U. S. V, 
Balaram’. AIR 1972 SC 1375, the facts 
of the zase are that the Government of 
Andhra Pradesh by its order G. O. No. 
1648 of 1970/Health dated 23-7-1970 
issued under Rule 9 relating to the selec- 
tion of candidates for the admission to 
the integrated M. B. B. S. Course, re- 
served 40% of the seats of the M. B. B.S. 
Course, to the Higher Secondary Course 
candidates after the Entrance Test was 
passed. Students who had passed the 
H.S.C. and the Pre-University Course 
examination were admitted. for the En- 
trance Test. The reservation in favour 
of the candidates who had passed the 
H.S.C. was irrespective of the marks 
that the candidates of the P. U.C. might 
have obtained in the Entrance Test. 
Held, that it is open to the State to pres- 
cribe the sources from which the candi- 
dates are declared eligible for applving 
for admission to the Medical College: 
but when once a common Entrance Test 
had been prescribed for all candidates 
on the basis of which selection was to 
be made, the rule providing further that 
40% of the seats would have to be re- 
served ior the H.S.C. candidates is arbi- 
trary. because in the first place, after a 
common test has been prescribed there 
could not be a valid classification of the 
candidates into P. U. C. and H. S, C. 
candidates. Held further. that even as- 
such a classification was 
valid, the classification had no reasonable 
relation to the object sought te be 
achieved, namely, the selection of the 
best candidates for the admission to the 
Medical College, 


13. By an ordinance of Univer- 
‘sity passed under Sections 30, 31 and 32 
of the Patna University Act, 1962, seats 
were reserved for children of Univer- 
sity employees on the grounds of thelr 
extreme pecuniary difficulties and for 
rendering meritorious service to the 
University. A Full Bench of the Paina 
High Court in ‘Umesh Chandra Sinha v. 
V N. Singh’, AIR 1968 Pat 3 (FB) held 
that the Ordinance was discriminatory 
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as there was no reasonable nexus be- 
tween the object intended to be achieved 
by the Ordinance on the one hand and 
the principle on which the children of 
the employees of the Universify were 
selected. for preferential treatment on 
the other. In that case another point 
raised by the respondents was that the 
petitioner cannot claim the right of be- 
ing admitted unless all the candidates 
who get higher marks than him declined 
to join the college. The contention was 
rejected on the ground that his right 
cannot be taken away merely because 
ultimately candidates who are more 
meritorious than the petitioner may be 
admitted. A direction was issued by the 
High Court to consider the application 
of the petitioner and if upon such consi- ~ 
deration it was found that he would have 
been admitted, then previsions be made 
in the college, if necessary, even by 
creating additional seats for that pur- 
pose. 


14, In support of his contention 
that the classification in question is based 
on intelligible differentia and has a nexus 
to the object to be achieved by the pros- 
pectus, Shri Dias, learned Government 
Pleader, seeks to draw support from 
some decisions out of which, according 
to me, only three deserve some conside- 
ration. 


15. ‘Kaja Sudhir vy. The Princi- 
pal, Guntur Medica] College. Gunzvr’, 
AIR 1970 Andh Pra 404 is the first of 
such cases. In that case whilst making 
admissions to the Medical College. cer- 
tain percentage of seats was given to 
candidates who had obtained proficiency 
either in sports or in extra-curricular 
activities because it was felt that those 
who had taken part in such activities 
have done so at the expense of their 
studies and therefore do not have the 
same advantage as those who have ex- 
clusively concentrated in eetting marks. 
Held that if that was the avowed ob/’ect. 
namely, to compensate those who have 
taken part In some of the activities re- 
ferred to above, then the authority con- 
cerned was perfectly justified in giving 
preference tq persons who had taken 
part in those activities for a longer 
period than those who have taken part 
for a comparatively shorter period and 
that there was nothing discriminatory or 
unintelligible in that classification. i 

16. Considerable reliance was 
placed by Shri Dias on ‘Shirang Gana- 
pati Pandit v. State of Maharashtra’, AIR 
1979 Bom 242 under which Rule 2 of the 
rules framed by the Government of 
Maharashtra for admission to B, J. Medi- 
eal College, Poona and Mirai Medical 
College, Miraj, was attacked for its un- 
eonstitutionality. The rule required the . 
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pooling tegether of the seats of the B. J. 
Medical Cellege. Poona and Mirai Medi- 
cal College, Mirai and the distribution 
of them between the two colleges in pro- 
portion to the number of students regis- 
tered for the Pre-Professional Examina- 
tion (Medical) at the Poona and the Shi- 
vaji Universities. Before 1964 the areas at 
present served by the Shivaji Universitv 
were served by the Poona Universitv 
and the Miraj College, which is at pre- 
sent affiliated to the Shivaji University. 
was affiliated to the Poona University. 
Thus prior to 1964 even the students who 
bad passed their qualifying examination 
from the colleges in the area which is 
now served by the Shivaji University 
had to seek admission to the Poona as 
well as te the Mirai Medical Colleges, 
and students who had passed their quali- 
fying examination from the colleges af- 
filiated to the Poona University had to 
seek admission to the Mirai as well as 
the Poona Medical Colleges. The Shi- 
vaji University Act, 1962 defines the Uni- 
versity area as meaning the area cover- 
-ed by- the Kolhapur, Ratnagiri. Sangli, 
Satara and Sholapur Districts. After 
the enactment of the Shivaii University 
Act the area of the Poona University as 
defined by the Poona University Act, 
1948, comprised the Poona. Ahmednagar, 
Nasik. Kolaba, Dhulia, Thana and Jal- 
saon Districts. 


The general rule which was follow- 
ed by the Government of Maharashtra 
for admission to the Medical Colleges 
was that the students of a University 
were admitted only to the college which 
was the Medical College, affiliated to that 
University, In the case of the Shivaji 
University, however, it was found that 
` the following of the said rule would re- 
sult in denying opportunities to the stu- 
dents of the Shivaii University as it was 
difficult to increase the number of seats 
at the Mirai Medical College. The num- 
ber of seats available to the Poona Uni- 
versity was 230. of which: 200 were avail- 
able in the Poona Medical College and 
80 in the Mirai Medica] College. In the 
vear 1964 the number of seats in the 
Mirai Medical College’ was increased to 
60. The Government therefore consi- 
dered that after 1964 to limit the oppor- 
tunity available to the students of the 
Shivati University to the maximum num- 
“ber of 60 in the Mirai Medical College 
was not fair to the students of the areas 
of the University particularly because it 
was found that the number of students 
seeking admission to Medical College in- 
creased year by vear even in that area. 
The Government was therefore compel- 
led to pool together the seats available 
at the Medical Colleges of Poona and 
Mirai from the year in which the Shi- 
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vaji University started working, i.e. 
1964. After so pooling the seats avail- 
able in the two colleges the Government 
allotted seats tò the students cf the 
Poona University and Shivaji University 
on the basis of the students registered in 
the said two Universities respectively 
for the Pre-Professional Qualifying Exa- 
mination held prior to the first vear 
course in medicine to which admission 
was to be made. What was challenged 
iby the petitioner was not the rule regard- 
ing the pooling of the seats in the Medi- 
cal Colleges at Poona and Mirai. but the 
methods adopted by the Government for 
allocating the seats between the two 
Universities on the basis of the stu- 
dents registered in the said Univer- 
sities. It was held that Rule 2 was. 
neither arbitrary nor irrational, con- 
Sldering the existence and history of 
these two Universities. and that the basis - 
adopted has logical nexus with the object 
sought to be achieved, viz., of allocating 
certain seats of the Poona College to the 
students of Shivaji University because 
Government was not able to provide 
more seats in the Miraj College for the 
time being. The contention that the al- 
location ought to be on the basis of num- 
ber of students who passed their exami- 
mation and got minimum marks was re- 


jected on the ground that it was not 
practicable, 
17. Lastly Shri Dias relies on 


D. N. Chanchala v. State of Mysore’, 
AIR 1271 SC 1762 in which the facts are 
as follows:— .There are three Universi- 
ties in the Mysore State. namely, Kar- 
natak, Mysore and Bangalore. All the 
three - Universities. namely, Karnatak, 
Mysore and Bangalore. hold Pre-Univer- 
sity Course (P. U. C.) Examinations, The 
State of Mysore conducts four Medical 
Colleges, namely, the Government Medi- 
cal College, Mysore, affiliated to the 
Mysore University, the . Government 
(Medical College, Bangalore. affiliated to 
the Bangalore University, the Karnatak 
Medical College at Hubli and the Gov- 
ernment Medical College, Belari. both 
affiliated to the Karnatak University. The 
State Government framed rules, called 
the Mysore Medical Colleges (Selection 
for Admission) Rules, 1970. regulating 
“sdmission” to the said four Government 
colleges and for a limited number of 
seats specified therein in private medi- 
cal colleges. All these admissions are 
entrusted ta one selection committee. 
Rule 9 of these rules deals with distri- 


_ bution of seats among the several col- 


leges. Clause I therecf ` provides that 
seats in the general pool shall be distri- 
buted university-wise, i.e.. seats in col- 
leges affiliated to the Karnatak Univer- 
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sity shall be allotted to persons passing 
from colleges affiliated to that university 
and seats in colleges affiliated to the 
Bangalore and Mysore Universities shall 
respectively be allotted to persons pass- 
ing from the colleges affiliated to each 
of such university. The petitioner pass- 
ed the P. U. C. of the Bangalore Univer- 
sity, securing 60% marks in the optional 
subjects namely, Physics, Chemistry and 
Biology and 71% marks in the aggregate. 
Thereafter as her father was at Dharwar 
she passed the B.Sc. Part I examination 
with Physics, Chemistry and Biology as 
her optional subjects and having ob- 
tained first class marks was eligible for 
admission to the medical course to any 
of the Medical Colleges affiliated to the 
Karnatak University. She applied for 
admission to any of the two colleges, 
but failed to secure admission. — It was 
contended that Rule 9 (1). which pres- 
eribes university-wise distribution of 
seats results in discrimination for it lays 
down a Classification which is neither 
based pn any intelligible differentia, nor 
has a rational nexus with the object of 
the rules. The argument was that al- 
though there is one selection committee 
for all the Government Medical Colleges, 
in all the three universities and for 
some seats in private colleges, students 
passing from colleges affiliated to a parti- 
cular university were given preference 
in Government Medical College affiliated 
to that university. According to the 
petitioner the result was that a student 
having higher marks than the last stu- 
dent admitted is deprived of a seat only 
for the reason that he had passed his 
P. U. C. examination from a college affi- 
liated to another University. Counsel. 
argued that such a classification had no 
rational basis and had no | reasonable 
mexus with and was in fact inconsistent 
with the very obiect of establishment of 
Government Medical Colleges. namely, tO 
train in medicine the most meritorious 
amongst the candidates seeking admis- 
sion, 


They relied on Rajendran’s case and 
Periakaruppan’s case AIR 1971 NSC 171 
wherein a rule which provided for dis- 
tribution of seats unitwise and which set 
mp different selection committees in 
each unit was held to be bad. The 
Supreme Court distinguished the present 
case from Rajendran’s case and Periaka-~ 
ruppan’s case as the. basis on which the 
selection of candidates was sought to be 
made under the rules in the present case 
was different, in that it is neither dis- 
trict-wise nor wunit-wise, but university- 
wise. The Court observed that the three 
universities were set up in three diffe- 
rent places, presumably for the pur- 
pose of catering to the educational and 
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academical needs of those areas. Obvi- 
ously one university for the whole of the 
State could neither have been adequate 
nor feasible to satisfy those needs. Since 
ip would not be possible to admit all 
candidates in the medical colJeges run 
by the Government, some basis for 
screening the candidates had to be set 
up. There could be no manner of doubt 
and it was fairly well settled. that the 
Government, as also other private agen~ 
cies, who found such centres for medical 
training, had the right to frame rules for 
admission so long as those rules were 
mot inconsistent with the university sta- 
tutes and regulations and did not suffer 
from infirmities. constitutional or other- 
wise. Since the universities were set up 
for satisfying the educational needs of 
different areas where they were set up 
and medical colleges were established in 
those areas, it could safely be presumed 
that they also were so set up to Satisfy 
the needs for medical training of those 
attached to those universities. It was 
further observed that there was nothing 
undesirable in ensuring that those at- 
tached to such universities had their 
ambitions to have training in specialized 
subjects, like medicine, satisfied through 
colleges affiliated to their own univer- 
sities. Such a basis for selection had not 
the disadvantage of districtwise or unit- 
wise selection as any student from any 
part of the State could pass the qualify- 
ing examination in any of the three uni- 
versities irrespective of the place of ‘ais 
birth or residence, 


’ Further, the rules conferred a dis- 
cretion on the selection committee to 
admit outsiders upte 20% of the total 
available seats in any one of those col- 
leges, i.e., those who had passed the 
equivalent examination held by any 
other university not only in the State 
but also elsewhere in India. It was, 
therefore, impossible to say that the 
basis of selection adopted in those rules 
would defeat the object of the rules as 
was said in Rajendran’s case, or make 
possible less meritorious students obtain- 
fing admission at the cost of the better 
candidates. “The fact that a candidate 
having lesser marks might obtain admis- 
sion at the cosb of another candidate from 
a different university does not necessarily 
mean that a less meritorious candidate 
gets advantage over a more meritoricus 
one, As was well known, different univer- 
sities had different standards in the exa- 
minations held by them. A preference 
to one attached to one university in its 
own institutions for post-graduate or 
technical training was not uncommon. 
Rules giving such a preference are to ba 
found in various universities. Such a 
system for that reason alone was not to 
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be condemned as discriminatory. parti- 
cularly when admission to such a univer- 
sity by passing a qualifying examination 
held by it was not precluded by any re- 
strictive qualifications. such as birth or 
residence, or any other similar restric- 
tions. In the view of the Supreme 
Court, it was not possible to. equate the 
basis in that case for selection with those 
which were held invalid in the aforesaid 
two decisions. It was further observed 
that the Government which bore the 
financial burden of runnirg the Govern- 
ment colleges was entitled to lay down 
‘criteria for admission in its own colleges 
and to decide the sources from which 
admission would be made. provided of 
course, such Classification was not arbi- 
trary and had a rational basis and a rea- 
sonable connection with the object of the 
rules. So long as there was no discrimi- 
nation within each of such sources, the 
walidity of the rules laying down such 
sources could not be successfully chal- 
lenged. Their Lordships relied on ‘Chi- 
tra Gosh vy, Union of India’, 1970-1 SCR 
413 at p. 418 = (AIR 1970 SC, 35). 


18. It was represented to me by 
Counsel for both the parties that the 
cases detailed above were of great Iim- 
portance and that the entire case law on 
the subiect should be considered. I have 
examined all the authorities relied upon 
by the parties, which might. in some 
wav help me to arrive at a conclusion in 
the present case. Even in the seven 
teases considered by me I do not find much 
resemblance between the facts of those 
cases and the facts of the case before me. 
It seems to me that the present case 
stands on its own and it has to be de- 
cided by applying the general principles 
laid down in Bhudhan Choudhry’s case, 
AIR 1955 SC 191 and Ram Krishna Dal- 
mia’s case, AIR 1958 SC £38. The argu- 
ment of Shri Dias built on Chanchala’s 
case, AIR 1971 SC 1762 namely, that uni- 
versity-wise classification is a classifica- 
tion made according to regions also does 
not appeal to me because in Chanchala’s 
case each region had one university which 
conducted their P. U. ŒC. examination as 
a precondition for admission to the 


course in the medical colleges affiliated 
-to them. 


In the present case as rightly 


jargued by Shri Kakodkar the impugne 


part of the rule establishes a classifica- 
tion based on attendance or keeping of 


‘lterms for the one year course of Inter 


Science in colleges of the territory. The 


-tclassification therefore is made for cater- 
‘ling not to the needs af the people of a 


-leertain region. but, if at 


all, for the col- 
leges of that region. The Colleges in 
this territory do not hold any test or exa- 


mination of their own fcr admission to 
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the Medical College or for other profes- 
sional courses of the universities to which 
they are affiliated. Besides a classifica- 
tion mede on the basis of bear attendance 
to the Inter Science course irrespective 
of any test or examination. would have 
no nexus with the object to be achieved, 
namely, the selection of the best talent. 


19. — I shall now pass on to consi- 
der the basis for the classification as set 
out by the respondents themselves, Ac- 
cording to them (para. 20 of their affi- 
davit):— (i) the “classification” is based 
on the felt needs and requirements of 
the students of this Union Territory and 
is based upon real and substantial dis- 
tinction; (fii) the said classification had 
to be made taking into consideration the 
peculiar and special difficulties expe- 
rienced by the Science students of this 
Union Territory wanting to prosecute 
Studies in medicine compared to the stu- 
dents of the territory living and study- 
ing outside the territory: (ili) the sub- 
rule is meant to set apart students who 
pass Inter Science examination of the 
said two universities from within the 
territory from those who pass from with- 


out: and (iv) the distinction is neces- 
Sary in the interest of the students of 
the territory prosecuting their studies 


within the territory”. 


20. The main ground on which 
the afcresaid basis for classification is 
attackej is that there is no material on 
record to substantiate those bases. The 
reply cf Shri Dias is that if the Court 
takes into consideration, besides the facts 
placed on record, matters of common 
knowledge and report, and assumes every 
state of fact which can be conceived as 
existing at the time the sub-rule was 
enacted, it will be seen that the classifi- 
cation is based on grounds which cannot 
be assailed. This point also was debated 
at length. Shri Kakodkar relied on ‘V. 
Raghuramulu v. State of Andhra Pra- 
desh, AIR 1958 Andh Pra 129; ‘“Rama- 
krishna Singh Ram Singh v. State of 
Mysore’. AIR 1960 Mvs 338: ‘J. Pandu- 
rangarag V. Andhra Pradesh Public Ser- 
vice Commission. Hyderabad’, AIR 
1963 SC 268. 'P. Rajendran v. State of 
Madras’, AIR 1968 SC 1012: ~State of 
A. P. v. P. Sagar’, AIR 1968 SC 1379 and 
‘Board of High School & Intermediate 
Education, U. P. v. Gopal Narain Singh’, 
AIR 1973 All 345. Shri Dias relied on 
‘Charaniit Lal Chowdhury v. Union of 
India,” AIR 1951 SC 41; ‘The State of 
Bombay v. F. N. Balsara’, AIR 1951 SC 
318 and "V. M. Syed Mohammad & Co. v. 
State of Andhra’,. AIR 1954 SC 314. I 
have carefully gone through all those 
decisions and I find, having in view the 
principles enunciated by the Supreme 
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Court in Ram Krishna Dalmia’s case, AIR 
1958 SC 538 that the basis for the classi- 
fication cannot be duly substantiated by 
facis. 


21. The respondents’ first basis for 
the classification is the felt needs and 
requirements of the students of the Union 
Territory. What are the needs amd re- 
quirements felt and by whom they were 
felt is not on record. Neither are there 
matters of common knowledge or report 
which I can take into consideration or 
assume or any state of fact which I can 
conceive as existing at the time the rule 
was made, Shri Dias has mot pointed out 
such matters or state of facts. Besides, the 
needs and requirements are said to be 
of the students and not of the people of 
the territory which alone would justify 
a classification, 


22. The second basis is the pecu- 
liar and special difficulties experienced 
by the science students of this Union 
Territory wanting to prosecute studies in 
medicine compared to the students living 
outside the territory wanting to prose- 
cute such studies. This basis also suffers 
of the same vice as the first basis, Fur- 
ther, the words “students of this terri« 
tory” are not defined. A student belonging 
to this territory and/or permanently re- 
siding in this territory and/or domiciled 
in this territory is a student of this terri-« 
tory, irrespective of the fact that he is 
carrying on his studies outside the terri- 
tory. This would be so also in view of the 
requirement of five years of residemce 
under the first part of sub-rule (3.1). It 
would be absurd to say that “students of 
this territory” are only those students 
who have kept terms for Inter Science in 
the colleges of this territory, Thus the 
impugned part of the rule excludes from 
the class entitled to seek admission, stu- 
dents who were born, have resided and 
carried om their studies uninterruptedly 
upto the First Year Science, but have, 
due to circumstances beyond 
trol kept terms for the one year of the 
Jnter Science Course in colleges situated 
outside the territory. Such exclusion 
would be utterly unreasonable. There be- 
ing no distinction between the two 
groups the second basis for classification 
is unreal and devoid of substance, 


23. The third basis for classifica- 
tion is the distinction made between stu- 
dents who pass the Inter Science exami- 
nation from within the territory and 
those who pass it from without. The dif- 
ferentia between these two groups is not 
intelligible. As I have already stated the 
words “passing the Inter Science exami- 
nation from within the territory” could 
in the circumstances of this case only 
mean passing the examination after keep- 
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ing terms for Inter Science in any of the 
colleges of this territory. | 


24. The fourth basis for the classi- 
fication, namely the interests of the stu- 
dents of this territory prosecuting their 
studies within the territory is also un- 
tenable. As held in Vasundara’s case, 
(AIR 1971 SC 1439) what is relevant is not 
the interest of the students but the inte- 
rest of the people of the territory. I have 
already considered this point whilst dis- 
cussing the validity of the first basis for 
the classification, Besides, the respondents 
have not stated how the interests of the 
students of this territory prosecuting their 
studies within the territory are fostered 
by means of the impugned classification. 
I have already said what could be meant 
by the words “students of this territory”. 
It would be absurd to say that a person 
who has carried on all his studies within 
the territory with’ the exception of the 
one year course of Inter Science. was not 
a Student prosecuting his studies within 
the territory, whilst any student who 
carried out all his studies outside the 
territory, but passed the Imter Science 
examination of the Bombay or South 
Gujarat University after keeping terms 
for the one year Inter Science Course in 
the colleges of this territory should be 
considered a student of this territory, The 
impugned part of sub-rule (3.1) is glar- 
ingly discriminatory when it debars ad- 
mission to the Medical College to the 
first group whilst it allows it to the 
second group, - 


25. In addition to the four bases 
considered by me above the respondents 
contend that the petitioner studied and 
resided in Bombay and could and has in 
fact tried te seek admission in a Medical 
College in Bombay, but failed to secure. 
This contention is irrelevant to the pre- 
sent inquiry and merits no consideration. 
The respondents also argue that the peti- 
tioner cannot for certain say that he will 
be admitted to the College as the entire 
matter will have te be reconsidered, The 
answer to this argument is provided by 
Umesh Chandra Singh’s case AIR 1968 
Pat 3 which I have already considered. 


26. I do agree that the Govern- 
ment is the sole Judge to decida whether 
protection should be given to the people 
of this territory as regards the admission 
to “the College” and also to the manner 
in which such protection should be given. 
For instance, the Government might in 
its discretion lay dowm rules whereby 
only the students who satisfy any or all 
of the following conditions should be ad- 
mitted to “the College’, mnamely:— (a) 
that the student has been residing in the 
territory for at least 10 or perhaps even 
15 years; (b) that this period of residence 
should be a period immediately preceding 


_. and time 
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the date on which the admission to “the 
College” is sought: (c) that in addition to 
residence a person should be required to 
be domiciled in this territory; (d) that 
the person should have carried on his 
studies in any of the academic institutions 
of this territory for a certain mumber of 
years; (e) that the period for which he 
has carried on his studies in any of the 
academic institutions of this territory 
should be the period immediately preced- 
ing the date on which admission is sought, 
and so on. The power cf the Government 
to frame rules is wide and unfettered sub- 
ject however, to the two conditions laid 
down in Bhudan Choudhry’s case AIR 
1955 SC 191. Neither is the procedure to 
frame a new set of rules. cumbersome 
consuming. The Government 
may, if they are so advised, change the 
rules to more efficiently achieve the ob- 
ject which they have in view, namely, to 
safeguard the interests of the citizens of 
this territory in regard to the admission 
to “the College” which. is run by them. 


27. Therefore the portion of sub- 
rule (3.1) which makes a distinction be- 
tween students who pass the Inter Science 
examination “from the colleges within the 
territory of Goa, Daman and Diu” is nei- 
ther intelligible, nor does it bear a ncxus 
to the purpose sought to be achieved by 
the rules and/or the prospectus. That por- 
tion of the rule has therefore to be struck 
down, 

ORDER 

This Special Civil Application fs 
allowed. The portion of sub-rule (3.1) con- 
tained in the Goa Medical College Pros- 
pectus (Sessions 1973-1974) which imposes 
a bar on the admission to the Goa Medi- 
cal College of students who have not 
passed the Inter Science examination 
“from colleges within the Territory of 
Goa, Daman and Diu” is hereby declared 
to be ultra vires of the Constitution and 
is therefore struck down. The respondents 
are directed to consider the application of 
the petitioner No. 1 for admission to the 
College in the light of this order and in 


accordance with law. 
Application allowed, 
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(V 61 C 9) 

a TITO MENEZES, J. C. 
Tulsidas Vishwanath Gaudo, Peti- 
tioner v. Dattaram Mahadeva Dolvi and 
others, Respondents, 

Civil Revn, Appln. No. 35 of 1973, 
D/- 16-6-1973. 

Index Note:— Civil P. C. (1908), O. 1, 
R. 8 — Application for permission to sue 
a rc e 


KQ/KQ/E635/73/VSS 


Tulsidas v. Dattaram (T. Menezes J C.) 


A.I. R. 


in representative capacity — Jurisdiction 
of Court — Not restricted to allegations 
in plaint — It can go into all relevant 
facts to find out whether plaintiff has 
interest in the suit. AIR 1932 Bom 65, 


Rel. on. (Paras 5, €) 
Cases Referred: Chronological Paras 
AIR 1932 Bom 65 = 33 Bom LR 1575, 


Gafuralli Sayad Anwar v, 
Shamsuddin 


Dr. Ataide Lobo, for Petitioner: M. 5S. 
Usgaonkar, for Respondents. 


ORDER :— The plaintiff-abplicant fil- 
ed a suit against the respondents-defen- 
dants. The suit was registered. Thereafter 
the plaintiff made an application seeking 
permission of the Court to sue some other 
persons under Order 1. Rule 8, C.P.C. in 
representative capacity. The application 
was dismissed by the trial court. The 
order cf dismissal is challenged in this 
revision application, 


2. The suit was filed by the plain- 
tiff on the ground that he was a Maha- 
zan of the Mallikarjuna Temple and that 
the bye-laws of the Mazanias of the Mal- 
likarjuna were not drafted and approved 
and the temple was managed by all the 
Mahazans. ; 


3. The application was resisted'on 
the ground that the plaintiff was not a 
Mahazan of the Mallikarjuna Temple 
because he belonged to the “Gaude Bha- 
maikars” community and that the plain- 
tiff is a Gawdo Bhaimaikar and was only 
a servani of the temple. It was further 
contended by the defendants that the 
members of the Mallikarjuna temple were 
constituted in a Mazania affiliated to the 
Nava Durga Temple and that therefore a 
suit could be filed only by the ‘“‘Procura- 
dor” of the Nava Durga Mazania with the 
previous permission of the - Administra- 
tive Tribunal. The defendants therefore 
contend that as the plaintiff has no 
locus stendi no permission can be given 
to him to sue in representative capacity. 


4. It is contended by Dr. Lobo 
that the lower Court had mo jurisdiction 
to go into the facts alleged by the defen- 
dants in reply to his application for suing 
in representative capacity! and that all 
that the court should consider was the 
statements made by him in the plaint, 


5. Order 1, Rule 8 enables a per- 
son to sue in representative capacity if 
that person has an interest in the suit. 
The court therefore cannot ipso facto 
grant permission to the plaintiff to sue in 
a representative capacity merely based on 
the averments of his plaint. The court is 
bound to find out whether the plaintiff 
has interest in the suit if it is denied. 
Whilst doing so, in the present case, th 
lower court had to consider the fact whe- 
ther the plaintiff was a Mahazan and also 


Mohiddin 
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the fact whether the Mallikarjuna was 
constituted into a Mazania affiliated to the 
Nava Durga Temple, I am supported by 
the decision in ‘Gafuralli Sayad Anwar 
v. Mohiddin Shamsuddin’ AIR 1932 Bom 
65. : 


6. Whilst ascertaining the fact 
whether the plaintiff had interest in the 
suit and whether the plaintiff had a locus 
standi to sue the defendants, the trial 
court appears to have also considered the 
fact that Gono Gaumso who filed an affi- 
davit for the plaintiff, admitted that there 
are bye-laws framed wherein it is stated 
that the Mallikarjuna Temple is affiliated. 
to the Nava Durga Mazania. I am not 
concerned with the material on which 
the trial court relied but merely with the 
fact that the trial court had jurisdiction 
to go into all the relevant facts to find 
out whether the plaintiff had imterest in 
the suit, 





: The trial court has rightly con- 
sidered the points involved and whilst 
doing so had not exceeded its jurisdic- 
tion, 

8. The revision application is dis- 
missed, 
Revision dismissed, 
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TITO MENEZES, J. C. 


Demu Barreto, Petitioner v. S. R. 
Arya, Collector of Goa and others, Res- 
pondents. 

Special Civil Application No, 17 of 
1973, D/- 26-3-1973. 

Index Note:— (A) Goa, Daman and 
Diu Protection of Rights of Tenants 
(Cashewnut and Arecanut Gardens) Act 
(11 of 1971), S. 3 — Application by ten- 
ant for restoration of possession — Juris- 
diction of Mamlatdar. 

Brief Note:— (A) The Mamlatdar can- 
not order restoration of possession to a 
tenant evicted from land consisting of 
cashew and other fruit-bearing trees un- 
less he finds that the entire lease is essen- 
tially of cashew grove and that the tenant 
was evicted on grounds referred to in 
Section 3 (2). {Paras 8, 11) 

Index Note:—- (B) Goa, Daman and 
Diu Protection of Rights of Tenants 
(Cashewnut and Arecanut Gardens) Act 
(11 of 1971), S. 3 (2) — Protection against 
eviction — Jurisdiction of Mamlatdar — 
In absence of finding that eviction was on 
grounds referred to in Section 3 (2) — 
Mamlatdar gets no jurisdiction to order 
induction of tenant on land. (Para 11) 

V. N. Lawande, for Petitioner; G, D, 
Kamat, for Respondent No, 4. 


EQ/FQ/C122/73/GKC 


Demu Barreto v. 5. R. Arya 


(Menezes J. L.) 


ORDER :— This is a Special Civil 
Application filed by Demu Barreto, for 
a writ of certiorari directing the respon- 
dents not to implement the order of the 
Mamlatdar dated 11-5-72 and that of the 
Collector, passed in Revision, on 17-1-78, 
nhs the said order of the Mamlat- 

ar. 


2. Shortly stated the case of the 
petitioner is as follows:—- The petitioner 
Demu, was the lessee of respondent No. 5 
in respect of the property known as 
‘Mato’ situated at Odxel, Taleigao, con- 
sisting of cashew and coconut gardens, 
since the first August, 1970, Prior to that 
date ‘Mato’ had been given on lease to 
Narayan, the respondent No. 4, on 2-1-69. 
Narayan made various defaults in the 
terms of the lease despite oral and writ- 
ten motices by respondent No. 5, In con- 
sequence thereof respondent No. 5 was 
forced to terminate the lease with effect 
from 31-7-70 and evict Narayan from 
‘Mato’. Narayan gave no reply to the said 
notices and the contentions conteined 
therein were accepted by him and his 
subsequent behaviour was consistent with 
the allegations made in the notices of 
eviction. After the eviction of Narayan, 
respondent No. 5 invited Demu who hap- 
pened to reside in ‘Mato’ as a mundkar 
of respondent No. 5 and asked him to take 
the lease of ‘Mato’ for a period of one 
year in the beginning, on the same terms 
and conditions as were stipulated for the 
second and third year of the lease agree- 
ment executed between Narayan and res- 
pondent No. 5. Respondent No. 5 agreed 
to meet all the costs of manuring of the 
coconut and cashew trees in ‘Mato’ and to 
do other works of repair as the property 
had deteriorated. Demu took possession 
of ‘Mato’ on 1-8-70 and enjoyed the Lease 
peacefully by strictly complying with 
the terms of the lease. This agreement 
was not objected to by Narayan in anv 
manner. The agreement between Demu 
and respondent No. 5 being of one year, 
was oral. but it was agreed at the time 
the agreement was entered into, that it 
should be reduced to writing after the 
period of one year, Meantime the Goa, 
Daman and Diu Protection of Rights of 
Tenants (Cashewnut and Arecanut Gar- 
dens) Act, 1971 (hereinafter referred to 
as “the Act”) came into force, on 2-10-71 
and persons who were tenants of cashew 
gardens on 11-7-69 were protected against 
the eviction. Narayan therefore moved 
the Mamlatdar by an application on 
22-12-71, under Section 3 of ‘the Act’ and 
prayed for restoration of possession of 
the area of ‘Mato’ cultivated by cashew 
trees. Demu and respondent No. 5 resist- 
ed the application on the ground thai the 
property was never divided into coconut 
garden and. cashew garden; that ‘Mato’ 
was inseparable; that Narayan damaged 
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‘Mato’ and had therefor2 been duly evict- 
ed under Section 3 (2), from it prior to 
coming into force of “the Act”, 


3. Respondent No. 2 heard the ap- 
plication, allowed it and by the impugned 
order decided that the eviction of Narayan 
was illegal and that Narayan was entitled. 
to restoration of possession of the portion 
of ‘Mato’ cultivated by cashew trees, A 
Revision Application filed before the Col- 
lector against the order of the Mamlatdar 
was heard and dismissed. 

å, The contention of Demu is that 
Narayan having been evicted prior to the 


coming into force of “the Act” on the- 


grounds mentioned- under Section 3 (2), 
the Mamlatdar acted without jurisdiction 
in passing an order under Section 3 (3) 
of “the Act”, 


5. The case of Narayan is that 
petition consists of disputed question of 
the fact and is therefore liable to be dis- 
missed, 


6. The facts of the case according 
to Narayan are: “Mato” consists of two 
portions. One portion lying on a lower 
level, cultivated by coconut trees and the 
other, a hilly portion cultivated by ca- 
shew trees, There are cther fruit-bearing 
and non-fruit-bearing trees in the hilly 
portion. The cashew trees and coconut 
trees are not mixed up with one another. 
The fact that “Mato” has always been 
given on lease to various persons by res- 


pondent No, 5 as a whole without mak- 


ing any distinction between the cashew 
and coconut gardens for the purpose of 
leasing or that the whole of “Mato” has 
always been leased to one person only 
without amy distinction being made be- 
tween the said two areas, is not correct. 
The cashew garden of “Mato” was exclu- 
sively given to him in the year 1960 on 
a rent of Rs. 450 without any lease being 
created in his favour in respect .of the 
coconut garden. The coconut plantation of 
“Mato” was given to him about three 
years after 1960 on a rent of 8,000 coco- 
nuts per year. The two divisions of 
“Mato”, namely the coconut plantation 
and the cashew plantation, are quite dis- 
tinct and separate and they could be leas- 
ed out as it was done in this case and 
that this position was admitted even by 
respondent No. 5 in his deposition before 
respondent No. 2. Sometime on 2-1-1969 
respondent No. 5 made a document pur- 
porting to be a lease and he. Narayan, 
duly executed it. The document set out 
the terms and conditions, inter alia sti- 
pulating higher rent to be paid by Nara- 
yan to respondent No. 5. He craves leave 
to rely upon the said lease agreement 
dated 2-1-1969. It is clear from the said 
lease that the said two parts of ‘Mato’ 
cultivated by cashew and coconuts res- 
pectively have been leased out to him as 
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distinct and separate properties on dif- 
ferent rents to be paid on different occa- 
sions, He denies that he made any default 
in the terms, but according to the terms 
of the lease the cashew garden was leas- 


-ed to him in 1960, the coconut garden in 


1963 and on 2-1-1969 a new agreement 
was made in writing. The fact that a 
higher rent was fixed on 2-1-1969 makes 
it abundantly clear that everything was 
alright with property ‘Mato’. The lease . 
was never terminated with effect from 
31-7-1970 but was terminated much later 
after the payment of rent was made by 


-him on 22-8-1970, He was also regular in 


the payment of rent in terms of the lease 
agreement dated 2-1-1969 amd fulfilled all 
the terms and conditions mentioned 
therein. However, for the cashew crop of 
1970 he paid the rent on or about 22-8- 
1970 and after the payment of rent res- 
pondent No. 5 illegally terminated his 
lease alleging that he had not fulfilled the 
terms of the agreement. The lease was 
terminated without any reason and out of 
vindictiveness. It is not correct that the 
said notices given by respondent No. 5 
were not replied and that the contentions 
raised therein were accepted by him and 
that his subsequent behaviour was con- 
sistent with the allegations made in the 
motice of eviction. Whenever notices were 
addressed to him they were in respect of 
coconut plantation. He always met res- 
pondent No. 5 and refuted the allegations 
contained in the notices and, further, he 
complied with the same, As soon as he 
received the letter calling upon him to 
pay the rent in respect of cashew season 
of 1970 he immediately paid, in cash, the 
amount of Rs. 600. After accepting the 
rent from him, respondent No, 5 told him 
not to enter “Mato” and he was threaten- 
ed that in case he had entered it he would 
be forcibly removed from there. Demu 
entered “Mato” and would not allow him 
to enter it threatening him with dire con~ 
sequences in the event he had entered in~ 
to the property. From the said notices 


-it is clear that there is no allegation that 


he had damaged the cashew plantation. 
Demu came to “Mato” sometime in the 
month of December 1970 and not before 
that date. He denied that when “Mato” 
was leased to Demu it was deteriorated 
or that respondent No. 5 agreed to pay 
all the costs of manuring the coconut and 
cashew trees and do other major work of 
repairs. Had it not been so, Demu would 
not agree to take “Mato” on the terms _ 
and conditions similar to the one he had 
taken, Being poor he did mot take any re- 
course to law to recover the land given 
to him on lease though the action of res- 
pondent No. 5 in terminating his tenancy 
was illegal and unlawful. His position be- 


fore the Mamlatdar that the cashew gar- 
den was leased to him in 1960 and coco- 
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nut plantation 3 years later was never 
challenged. 


7. The first point that arises for 
my consideration is whether the Mamlat- 
dar and the Collector acted without juris- 
diction. The case of the petitioner and 
the case of Demu is that the lease given 
to Narayan in respect of ‘Mato’ was one 
and indivisible and that no separate lease 
in respect of the cashew grove could pos- 
sibly be given because the cashew grove 
was not clearly divided from the rest of 
the property and the cashew trees and 
other trees were intermingled. Demu fur- 
ther contends that the mere fact that 
separate rent was fixed in respect of ca- 
shew trees and coconut trees does not 
mean that two separate leases were creat- 
ed because leases are not created in res- 
pect of trees but in respect of land, It is 
urged before me on behalf of Demu that 
the lease being ome it was not a lease of 
a cashew garden within the meaning of 
“the Act” and that therefore the Mamlat- 
dar had no jurisdiction to entertain the 
application of Narayan. 


8. I accept the contention of the 
petitioner. The question as to the inter- 
pretation of the document is a question 
of law. The interpretation of the agree- 
ment dated 2-1-1969 affected jurisdiction 
of the Mamlatdar because in case the 
agreement was a lease of the entire pro- 
perty “Mato”. the Mamlatdar would have 
no jurisdiction unless he had come to the 
conclusion that such lease, if any, of the 
entire property “Mato” was essentially or 
mainly a lease of a cashew grove. Such 
la conclusion was not arrived at by him, 


9. The learned Mamlatdar did not 
at all apply his mind to the agreement 
dated 2-1-1969. He proceeded to assess 
the oral evidence as to the transaction 
between respondent No. 5 and Narayan 
during the years preceding the agree- 
ment of 2-1-1969. That evidence was 
totally irrelevant because whatever might 








be the implications of the transaction. 


existing between them prior to 2-1-1969, 
the fact remained that on this date a con- 
tract was entered into which was reduc- 
ed to writing. Neither could any oral evi- 
dence be adduced in proof of the terms 
of the contract except the contract itself, 
in view of the provisions of Section 91 of 
the Evidence Act. The learned Mamlatdar 
had therefore to come to the conclusion 
that the agreement of 2-1-1969 was a 
lease agreement and that the lease agree- 
ment contained two separate leases one in 
respect of the cashew grove and the 
other in respect of the coconut grove, and 
the conclusion has to be arrived at, be- 
fore he could proceed further in the mat- 
ter since it was on that conclusion that 
the existence of his jurisdiction rested. 
He had firstly to ascertained from the 
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agreement dated 2-1-1969 itself whether 
that document was merely an agreement 
regarding enjoyment of the “usufructus” 
of coconut and cashew trees as alleged by 
the respondent No. 5 or a lease of land. 
Secondly he had to ascertain whether the 
“usufructus” of mango trees and tama- 
rind trees which admittedly existed on 
the property were excluded from the 
agreement. Thirdly, whether on the basis 
of separate payments for enjoyment of 
“usufructus” of cashew and coconut trees 
and in the absence of any demarcation of 
cashew and coconut groves or of the se- 
paration of “Mato” into two distinct parts. 
the lease, if at all a lease had been creat- 
ed, it could be split into two and the . 
agreement of 2-1-1969 could be consider- 
ed as two deeds of lease in respect of two 
different portions of land “Mato”. There- 
fore, inasmuch as the learned Mamlatdar 
and the Collector proceeded to decide the 
case without ascertaining these points on 
which their jurisdiction itself depended 
they have totally failed to apply their 
minds to the facts of the case. 


10. The second argument raised 
by the petitioner before the Mamlatdar 
was that the respondent was evicted for 
reasons other than the causing of damage 
or the failure to pay rent as envisaged by 
section 3 (2) and that therefore Section 3 
(3) of “the Act” not being applicable, the 
Mamilatdar acted without jurisdiction. 


11. On this point also I find from 
the judgment of the learned Mamlatdar 
that he failed to apply his mind to the 
real facts in issue, When Narayan was 
evicted on or before 2-1-1969, “the Act” 
had not come into force. Narayan admits 
that he was evicted from the land and it 
was on that basis that he made his appli- 
cation to the Mamlatdar. The learned 
Mamlatdar held that since respondent No. 
5 did not apply to the Mamlatdar to evict 
Narayan under Section 3 (1) the eviction 
was illegal. This statement is erroneous 
from the face of the record, because at 
the time Narayan was evicted “the Act” 
not having come into force, no application 
for eviction under Section 3 (1) could be 
made. In view of the admission of Nara- 
yan that he had been evicted on or be- 
fore 2-1-1969, and of the statement of 
Demu that Narayan was evicted for non- 
payment of rent and damages the learned 
Mamlatdar had to assess the evidence on 
this issue and give a finding before he 
could proceed further with the case, be- 
cause, here again, his jurisdiction depend- 
ed on whether or mot Narayan was evict- 
ed on grounds referred to in Section 3 (2) 
of “the Act”. The learned Mamlatdar 
totally failed to apply his mind to the 
evidence on record on this issue and in- 
stead of giving a finding as to whether 
the eviction was or was mot on grounds 
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referred to in Section 3 (2) he gave a find- 
Ing, 2s J] have said, erraneous on the face 
of the record, that the eviction was 
illegal. 


12. I therefare hold that the Mam- 
latdar and the Collector acted without 
Jurisdiction and that therefore their 
ercers are liable to be quashed, 


ORDER 


: 13. The Special Civil Apovlication 
is allowed. The orders of the Mamlatdar 
dated 11-5-1972 and that of the Collector 
dated 17-1-1973 are hereby quashed. The 
Mamlatdar is directed to ascertain, in the 
light of the observations ‘made by me 
whether he has or has not jurisdiction to 
entertain the application of Narayan. 
Application allowed. 
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TITO MENEZES, J. C, 


Francisco Xavier Santhana Paulo, 
Petitioner v. Pandurang Sitaram Calan= 
gutkar, Respondent, 

Civil Revm, Appin. No. 27 of 1974, 
D/- 27-4-1974. 

Index Note:— (A) Civil P. C. (1908), 
S. 115 — An appellate order staying the 
execution of order of trial court is not 
ta case decided’ within a meaning of Sec- 
tion 115. AIR 1964 SC 497 and AIR 1970 
SC 406, Foll, (Paras 3, 4) 
Cases Referred: Chronological Paras 
AIR 1970 SC 406 = (1970) 1 SCR 435, Bal- 

devdas Shivlal v, Filmistan Distri- 
butors 3 
AIR 1964 SC 497 = (1964) 4 SCR 409, 
S. S. Khanna v. F. J. Dillon 2 


Petitioner in Persen. 


ORDER :— This revision application 
is filed against the order dated 27-3-74 of 
the District and Sessions Judge, Panaji, 
staying the execution of the order of the 
Civil Judge, Senior Division, Mapusa, 
restraining the defendant/respondent 
from interfering in the suit property. The 
petitioner/plaintiff filed a suit in respect 
of a cashew grove against the respondent 
for a permanent injunction and also pray- 
ed for a temporary injunction, The trial 
court considering the fact that the defen- 
dant had been declared a tenant by the 
Mamlatdar, in respect of the suit pro- 
perty, declined to grant a temporary in- 
junction. The petitioner applied to the 
trial court for a review of the order on 
the ground that the order of the Mam- 
latdar declaring the defendant as a ten- 
ant was set aside by the Collector. The 
review application wes granted by the 
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r. X. 3, Paulo v. P, 5. Calangutkar (Menezes J. Cj 


A.L R. 


trial court and it restrained the defendant 
irom interfering with the suit property. 
An appeal was filed against that order in 
the District Court by the defendant and 
he prayed that the execution of the order 
of the trial court be stayed, The District 
Judge first stayed the execution of the 
order ex parte and after hearing the 
plaintiff confirmed the order staying the 
execution. It is against that order of the 
District Judge that this revision applica- 
tion has been filed. 


2. The preliminary point that 
arises for my consideration is whether a 
revision application lies against the im- 
pugned order. Section 115 of the C.P.C. 
which gives power to this Court to revise 
orders reads as under:— 


| “S. 115: The High Court may call for 
the record of any case which has been 
decided by any Court subordinate to such 
High Court and in which no appeal lies 
thereto, and if such subordinate Court 
appears— 

(a) to have exercised a jurisdiction 
not vested in it by law, or 


l (b) to have failed to exercise a juris- 
diction so vested, or 


(c) to have acted in the exercise of 
its jurisdiction illegally ór with material 
irregularity, the High Court may make 
such order in the case as it thinks fit.” 
We have to analyse the words “a case de- 
cided” appearing in the said section. 
There was a conflict of views of the vari- 
ous High Courts as to whether an inter- 
locutory application is “a case” and an 
interlocutory order “a case” decided with- 
in the meaning of the section. This con- 
troversy has been set at rest by the Sup- 
reme Court when deciding the case of 
'S. S. Khanna v. F. J. Dillon’ (AIR 1964 
SC 497°. In that case the Supreme Court 
observed that the word “case” appearing 
in Section 115 includes a part of a case 
and if the decision challenged is one 
affecting the rights and obligations of the 
parties directly, then it would be a case 


' decided. Hidaytulla J.. as his Lordship 


then was, in making his own observations 
in the said judgment also laid down that a 
general power as shown above (S. 115) 
was intended to be used otherwise and the 
word “case” does not mean a concluded 
suit or proceeding, but each decision 
which terminates a part of the contro- 
versy involving a matter of jurisdiction. 


3. In the latest Supreme Court 
decision om this point (Baldevdas Shivlal 
v. Filmistan Distributors, AIR 1970 SC 
406), the Supreme Court relying upon its 
own decision in Khamna’s case further 
observed that a case may be said to be 
decided if the court adjudicates for the 
purpos2 of the suit some right or obliga- 
tion of the parties in controversy; every 
order m the suit cannot be regarded as a 
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ease decided within the meaning of Sec- 
tion 115 of the Code of Civil Procedure. 


4. Keeping in view these princi- 
ples laid down by the Supreme Court it 
appears to me that the order impugned 
in this revision application has mot ad- 
judicated upon any right or obligation of 
any of the parties concerned and there- 
fore it does mot amount to a case decid- 
ed. Under such circumstances, I am of 
the opinion that this revision is untenable 
“and is accordingly to be rejected, 


ORDER 


The revision application is rejected. 
Revision dismissed, 
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(V 61 C 12) 
TITO MENEZES, J. C. 

Rogunatrao M. Dessai and another, 
Appellants v. M/s. Mineira Nacional Ltd. 
and others, Respondents. 

Mise. Civil Appeal No. 7 of 1971, Dis 
18-3-1974. 


Index Note:— (A) Civil P, C. (1908). 
©. 40, R. 1 — Appointment of receiver — 
Property in possession of defendant that 
too pursuant to agreement of sale — 
Receiver cannot be appointed. AIR 1970 
Mys 141; AIR 1955 Mad 430 and AIR 1965 
Orissa 20, Rei. on. (Para 6) 


Cases Referred: Chronological Paras 


AIR 1970 Mys 141 = (1968) 2 Mys LJ 16, 
Srinivasa Rao v. Baburao 6 
AIR 1965 Orissa 20, Rasi Dei v, Bikal 
Maharana 6 
AIR 1955 Mad 430, Krishnaswamy Chetty 
v, Thangavelu Chetty 6 


J. Dias with M. S. Usgaokar, for Ap- 
pellants; Bernardo Reis, for Respondents, 


JUDGMENT :— This appeal is filed 
against the order of the Senior Civil 
Judge, Quepem, dated 2-2-71 dismissing 
the application of the applicants/plaintiffs 
for appointment of a receiver. 


2. The plaintiffs instituted a suit 
praying, inter alia, for possession of the 
suit mine gn payment of net sale proceeds 
of ore extracted during the time of the 
management of the mine by the respon- 
dent/defendant No. 1. 


3. The facts of the case according 
to the plaintiffs are as follows:— 


On 25~-6-57 the plaintiffs promised to 
transfer the suit mine to the defendant 
No. 1 within 30 days from the publication 
in the Government gazette of the order of 
the Governor General allowing the pro- 
posed transfer. By order dated 7-4-58 of 
the Governor General the said transfer 


DR/ER/B693/74/RSS 


R. M. Dessai v. Mineira Nacional 


Ltd. (Menezes J. C.) {Prs. 1-7} Goa 4i 


was sanctioned. The sale deed was not 
executed within the stipulated period of 
30 days due to the default of the defen- 
dant, Therefore they were entitled to 
consider the agreement as terminated. 


4, The case of the defendants is 
that the plaintiffs were repeatedly re- 
quested by the defendants to execute the 
transfer deed of the mine within 30 cays 
as per the agreement: that the plaintiffs 
failed to do so; that the plaintiffs in the 
document dated 8-9-56 exhibited at pages 
43 to 45 of the lower court file, stated 
that the suit property belongs to the de- 
fendant No. 1 from the day of the execu- 
tion of that document; that on the basis 
of the said document of 8-9-56 the defen- 
dant. No. 1 invested large sums of money 
to develop the mine: that the plaintiff is 
a member of the defendant-company 
owning a share of Rs. 2,50,000 out of 
Rs, 9,00,000, which is the total capital of 
the company; that the Tribunal de Rela- 
cao held that the granting of possession 
by the plaintiffs to the defendant No. 1 
was made by several documents and that 
this finding of the Tribunal de Relarcao 
was confirmed by the Supreme Court, 


5. Shri Dias, learned advocate for 
the plaintiffs, admits that the Supreme 
Court kept the property in the hands of 
the defendanis, but he states that in the 
circumstances of the present case the 
property must be deemed to be in medio 
and that it becomes necessary to appoint 
a receiver to preserve the property and 
safeguard the rights of the plaintiffs, 


6. Shri Reis contends on behalf of 
the defendants that the receiver cannot 
be appointed when the effect of the ap- 
pointment is to deprive a person from his 
possession. He relies on ‘Srinivasa Rao v. 
Baburao’ AIR 1970 Mys 141; ‘Krishna- 
swamy Chetty v. Thangavelu Chetty’ AIR 
1955 Mad 430 and ‘Rasi Dei v. Bikal Ma- 
harana’ AIR 1965 Orissa 20. I need not 
discuss the findings in these cases because 
the proposition advanced by Shri Reis is 
well settled in law. It is further argued 
by Shri Reis that the plaintiffs have not 
acted equitably inasmuch as though they 
agreed to enter into an agreement fo sell 
the property and execute a document 
stating that the property belonged to the 
defendant No. 1 they failed to sign the 
deed of transfer in spite of the approval 
for the transfer already given by the 
Governor General. I agree with this con~- 
tention. In fact the document executed 
by the plaintiffs on 8-9-56 and the deci- 
sion given by the Supreme Court are 
clinching evidence that the property was 
placed in the hands of the defendants by 
the plaintiffs and that too pursuant to an 
agreement to sell the property, 


7. The argument of Shri Reis that 
the plaintiffs are estopped from denying 
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the possession of the suit land by the de- 
fendants and even their iitle and from 
denying that they are partners of the 
defendant No. 1, as the defendant has 
signed the deed creating the “Sociedade”, 
carries weight. 


8. 1: would mot like to go dener 
into the matter and comment further on 
it at this stage. Suffice it to say that I do 
not think that this is a fis case wherein 
interference with the order passed by the 
lower court is called for. 


ORDER 


The appeal is dismissed with costs. ` 
Appeal dismissed, 
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| (V 61 C 13) 
TITO MENEZES, J. C. 


Sociedade de Fomento Industrial Pvt. 
Ltd. and others, Applicants v. The Govt. 


of Goa, Daman and Diu and others, Res< 


pondents. 

Civil Misc. Applns. Nos. 12, 13 and 14 
of 1971 amd Civil Misc. Arplns. Nos, 1, 2, 
3 of 1974, D/- 8-3-1974. 

Index Note:— (A) Limitation Act 
(1963), S. 12 (2) — Applicability to an 
application for reference under Sales Tax 
Act. (X-Ref:— Goa, Daman & Diu Sales 
Tax Act (4 of 1964), S. 28). 

Brief Note:— (A) Am application for 
reference to the High Court under Sec- 
tion 28 not being one of the categories of 
proceedings mentioned in Section 12 (2) 
of the Limitation Act, the applicant is not 
entitled to exclude the time requisite for 
obtaining a copy of the order against 
which the application for reference is 
made. AIR 1956 A%l 305, Foll. Conflicting 
Case Law noticed. (Paras 8, 9) 

The law only requires that the order 
should be communicated to the parties 
concerned. Even if no reasoms are given, 
the parties are entitled to know the rea- 
sons for the order by making an applica- 
tion for inspection of the proceedings 
_ within the time prescribed for making a 
reference. It is the petitioner’s duty to 
make such application whan the copy is 
not supplied within time, (Para 10) 
Cases Referred: Chronological Paras 
(1968) 22 STC 198 (Cal.), Guest Keen Wil- 

liams Ltd. v, Addl. Member, Board of 
Revenue, West Bengal 4 
(1960) 11 STC 589 (CaL), Director of Sup- 
plies and Disposals, Calcutta v. Mem- 
ber, Board of Revenue, Govt. of West 
Bengal 4 
AIR 1956 All 305 = (1956) 7 STC 360, 
Gopaldas Sarvadayal v. Commr. of 
sales Tax, U. P. 4,8, 9 


. DR/ER/B691/74/KSB 


S. de F. Industrial Pvt, Ltd. v. State (Menezes J. C.) 


_ ALR, 


AIR 1955 Nag 113 = (1955) 6 STC 183, 
Govindji Murarji v. Commr, of Sales 
Tax, M. P., Nagpur T 

AIR 1954 All 252 = 1954 Cri LJ 512, 
Ram Singh v. Panchayat Adalat 7 

AIR 1953 All 558 = (1953) 4 STC 289, 
Simbnaaoli Sugar Mills Co. Ltd. v. Com- 
missioner of Sales Tax, U. P, Luck- 


now 6 
AIR 1952 All 816 = (1952) 3 STC 271, 
Amritsar Sugar Mill Co. Ltd. v. Com- 
missioner of Sales Tax, U. P., Luck- 
now 6 
AIR 1952 Pat 357 = (1952) 3 STC 167, 
Doma Sao v. State of Bihar 4 
AIR 1932 All 598 = ILR 54 AL 282, Kashi 
Parshad v. Notified Area Mahoba 7 
AIR 1930 Pat 14 = 10 Pat LT 769 
Mohan Lal Hardeo Das v, Commr. of 
Income-tax, B. and O. 6 
AIR 1929 Lah 170 = 117 Ind Cas 881, 
Muhammad Hayat Haji Muhammad v. 
Commr. of Imcome-tax, Punjab and 
N. W. F. P. 6 
AIR 1928 Rang 152 = ILR 6 Rang 175, 
Ramanatha Reddiar v, Commr. of In- 
come-tax 6 
AIR 1927 Lah 858 (2) = ILR 9 Lah 244, 
Nafisuddin v. Secy. of State 7 


H. C. Banavali. for Applicants, In all 
the cases; J. Dias, Govt. Pleader, for Res- 
pondents in all the cases, 


ORDER :— These are six Civil Mis- 
cellaneous Applications filed under Sec- 
tion 28 of the Goa, Daman and Diu Sales 
Tax Act, 1964 (hereinafter called "the 
Act’). In the first three applications the 
applicants pray that the orders of the 
Governor, the Commissioner of Sales Tax, 
the Assistant Sales Tax Officer, Panaji 
and Sa_es Tax Officer, Margao be set aside 
and that the Government may be direct- 
ed to make a reference under Section 28 
of “the Act”. In the last three applications 
the petitioners pray that the Government 
may be directed to make a reference 
under Section 28 and that it be declared 
that the petition dated 22-1-71 was in 
time and that the Government has erred 
in holding that the same was time-barred. 


2. A preliminary objection was 
raised by Shri J. Dias, learned Govern- 
ment Pleader, that all the six petitions 
are time-barred, 


3e It is common ground that if the 
time taken by the respondents to supply 
the petitioners with the certified copies of 
the orders which are the subject-matter 
of thes2 applications is excluded, the peti- 
tions will not be time-barred, The dispute 
centres around the point as to whether 
the time taken by the respondents to 
furnish the petitioners with the certified 
copies has to be excluded. 

4. Shri Dias has relied on ‘Doma 
Sao v, State of Bihar’ (1952) 3 STC 167 =. 
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(AIR 1952 Pat 357); Gopaldas Sarvadayal 
v. Commr. of Sales Tax, U. P.’ (1956) 7 
STC 360 = (AIR 1956 All 305); “Director 
of Supplies and Disposals, Calcutta v. 
Member, Board of Revenue, Govt. of 
West Bengal’ (1960) 11 STC 589 (Cal.) amd 
Guest Keen Williams Ltd. v. Addl. Mem- 
ber, Board of Revenue, West Bengal 
(1968) 22 STC 198 (Cal.). 


5. There were divergent opinions 
as to the question whether Section 12 (2) 
of the Indian Limitation Act is applicable 
to petitions under Section 28 of “the Act 
praying for a reference of points of law 
for the adjudication of the High Court. 
The case law was discussed threadbare by 
a bench of five Judges of the Allahabad 
High Court in Gopaldas’s case. 


6. According to the decisions given 
by the Rangoon, Lahore and Paina High 
Courts in ‘Ramanatha Reddiar v. Commr. 
of Income-tax’ ILR 6 Rang 175 = (AIR 
1928 Rang 152); ‘Muhammad Hayat Haji 
Muhammad v. Commr. of Income-tax. 
Punjab and N. W. F. P? AIR 1929 Lah 
170 and ‘Mohan Lal Hardeo Das v. Com~ 
missioner of Imncome-tax, Bihar- and 
Orissa’? (AIR 1930 Pat 14), respectively, 
the provisions of Section 12 (2) of the 
Limitation Act apply to applications for 
reference under the Sales Tax Act, like 
the present one, The Division Bench of 
the Allahabad High Court in their deci- 
sion given in ‘Amritsar Sugar Mill Co. 
Ltd. v. Commr. of Sales Tax, U. P., Luck- 
now’ (1952) 3 STC 271 = (AIR 1952 All 
816) agreed with the view taken by the 
Patna High Court in (AIR 1930 Pat 14). 
Another Division Bench of the same 
court followed, in ‘Simbhaoli Sugar Mills 
Co. Ltd. v. Commr. of Sales Tax, U. P., 
Lucknow’ (1953) 4 STC 289 = (AIR 1953 
All 558), the decision given by the court 
in Amritsar Sugar Mill’s case (1952) 3 
STC 271 = (AIR 1952 All 816) without at 
all examining the question before us 
which was involved in that case also. 


7. On the other side it was held 
by the Allahabad High Court in ‘Kashi 
Parshad v. Notified Area of Mahoba’ ILR 
54 All 282 = (AIR 1932 All 598) that Sec- 
tion 12 of the Limitation Act was not ap= 
plicable to cases like the present one. The 


learned Judge who delivered the judg-. 


ment in Kashi Parshad’s case agreed with, 
the view entertained by the Lahore High 
Court in ‘Nafis-uddin v. Secy. of State’ 
ILR 9 Lah 244 = (AIR 1927 Lah 858 (2)), 
to the effect that Section 12 (2) of the 
Limitation Act was not attracted. The 
learned Judges who delivered the judg- 
ment in Gopaldas’s case considered all the 
aforesaid cases and also considered ‘Ram 
Singh v. Panchayat Adalat’ (AIR 1954 All 
252) and ‘“Govindji Murariji v. Commr. of 
Sales Tax, Madhya Pradesh, Nagpur’ 
(1955) 6 STC 183 = (AIR 1955 Nag 113), 


S de F. Industrial Pvt, Ltd. v. State (Menezes J.C.) 
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both of which held the view taken by the 
Allahabad High Court in Kashi Parsals. 
case, i 


8. After examining all these au- 
thorities the learned Judges whilst deli~ 
vering their judgment in Gopaldas’s case 
(1956) 7 STC 360 = (AIR 1956 All 305) 
came to the definite conclusion that Sec- 
tion 12 (2) of the Limitation Act was not 
applicable and the time taken for obtain- 
ing certified copies could not be excluded. 


9. S. 12 {2) of the Limitation Act 
applies to appeals, applications for leave 
to appeal and applications for a review of 
a judgment, An application for reference 
under Section 28 of “the Act? does not 


. come under any of the categories men- 


tioned in Section 12 (2) of the Limitation 
Act. I am therefore respectfully in agres- 
ment with the view expressed by the: 
learned Judges in Gopaldas’s case (1956) 
7 STC 360 = (AIR 1956 All 305). Section 
12 (2) excludes itself by its own language 
from the present proceedings. The peti- 
tioners are therefore not entitled to ex- 
clude the time requisite for obtaining a 
copy of the order against which the ap- 
plication for reference is made. 


10. It is contended by Shri Bana- 
vali, learned advocate for the petitioners, 
that what was communicated to him was 
the bare order of rejection without rea- 
sons therefor. It is argued by him that in 
the absence of the knowledge of such 
reasons he was not in a position to apply 
for a reference because he did not know 
what were the points of law discussed by 
the Governor, what were the points de- 
cided by him and in what manner they 
were decided and that, therefore, the 
communication of the order should have 
been accompanied by the reasons for the 
order, I am unable to agree with Shri 
Banavali because what the law requires is 
that the “order” should be communicated 
to the parties concerned, There is no 
doubt that the parties are entitled to 
know the reasons for the order, but this 
right of theirs can be enforced by means 
of an application made to the authority 
concerned for inspection of the reasons 
for the order. [ feel sure that if such an 
application was made by the petitioners 
they would be given an inspection of the 
reasons. At any rate, if the petitioners 
had come to this Court after an applica- 
tion for inspection of the proceedings for 
ascertaining the reasons for the order was 
rejected, their case would ba altogether 
different. Instead of making an application 
for inspection of the proceedings for as- 
certaining the reasons for the order the 
petitioners applied for a certified copy of 
the judgment and order passed by tha 
Governor, It was the petitioners’ duty, 
when the petitioners found that such copy 
was not being furnished to it within 60 
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days, i.e within the time prescribed for 
filing an application for reference, to 
make an application fer irspection of the 
proceedings. 

li. In the circumstances I hold 
that all the applications are barred by 
limitation. i s 

ORDER 
- The applications are cismissed, 
Applications dismissed, 
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Diocesan Society of Iestruction, a re~ 
gistered body through Secy. Rev. Fr. 
Jose Santana Antimo Gomes and another, 
Petitioners v. Union of India and others, 
Respondents. 

Special Civil Application (Writ Petn.) 
No. 40 of 1973, D/- 31-12-1973, A 

Index Note:— (A) Goa Grant-in-aid- 
Code for Secondary Schools, Colleges and 
other Educational Institutions, Rr. 65 (3) 
and 74 (1} — Termination of services of 
a probationer — R. 65 (3) and not R. 74 
(1) applies. 


Brief Note:— (A) Rule 65 (1) divides 
teachers into two categories (a) permanent 
and (b) non-permanent wao are either 
temporary or probationary. Rule 74 ap- 
plies to the entire category of non-perma~ 
nent teachers but that special provisions 
are made in case of probationary teachers 
under Rule 65 (3) and these provisions 
being special should prevail over the 
general provisions of Rule 74 (1). In 
other words if a non-permanent teacher 
is temporary his termination of services 
is regulated by Rule 74 (1), whereas if 
a non-permanent teacher is on probation 
termination of his services must be regu- 
lated by the special provisions of R, 63 
(3) which should override the provisions 
of Rule 74 (1), they being special. Thus 
the provisions applicable to the termina- 
tion of services of probationary teachers 
are Rule 65 (3) and not Rule 74 (1). 

(Para 5) 

R. 65 (3) clearly requires that the 
termination of service of a probationer 
must be after giving him more than one 
written warning. The dismissal and ter- 
mination of the services of respondent No. 
7 by giving him only one written warn- 
ing was not therefore legal. (Para 7) 

Index Note:— (B) Constitution of 
India, Art. 226 — Esioprel against ap- 
plying — No estoppel against law. 

Brief Note:-— (B) There is no estoppel 
against law and at any rate the absten- 
tion of the Government of Goa to inter- 
fere with the termination of the services 


CR/CR/B87/74/KSB 


AVL R. 


does not attract the law of estoppel and 
in no event can it preclude the respon- 
dent No, 7 from restraining the school by 
means of a writ from terminating his 
services, (Para 8) 
Cases Referred: Chronological Paras 
AIR 1973 All 442, Anil Kumar Srivastava 

v. University of Allahabad 8 


>. K. Sonak, for Petitioners: J. Dias 
Govt, Pleader, for Respondenis Nos. 1 to 


6 and 8. 


ORDER :— The petitioners pray that 
the order dated 13-3-73 of the Director of 
Education directing the petitioners to re- 
instate the respondent No. 7 Cirilo Agos- 
tinho Fernandes, an ex-Clerk of the Si 
Lawrence High School, belonging to the 
petitioners be quashed and he be directed 
hot to withhold the grant to the school 
of the petitioners. 


2. Respondent No. 7 was employ- 
ed by the petitioners as a clerk from 1-6- 
70 on probation. It is the case of the peti- 
tioners that respondent No. 7 was not 
carrying out his duties efficiently, was 
found to be incompetent, was verbally 
warnec from time to time by the Prin- 
cipal for his mistakes and inefficiency and 
was told to correct himself, but that the 
warnings were in vain; that a written 
warning was given on 22-2-72 (Exh, 2) 
reminding him about the previous oral 
warnings but that the respondent No. 7 
continued to persist in acting in derelic- 
tion of his duties; that by the letter of 
2-3-72 the Principal wrote about the omis- 
sion and commissions of respondent No. 
7 and he intimated him that in view of 
his inefficiency in handling his duties the 
school authorities had no option but to 
terminate his services and accordingly on 
the very day his services were terminat- 
a by letter Exh. 4 with effect from 
-4-72, 

3. It is contended by the petition- 
ers that the services of respondent No. 7 
being temporary and of probationary ma- 
ture, his services could be terminated 
under Rule 74 (1), at any time by giving 
to resrondent No. 7 one month’s calendar 
notice without assigning any reason, 


4. It is contended by the respon- 
dents that the rule applicable to the in- 
stant case is not Rule 74 (1), but Rule 65 
(3) of the Grant-in-aid Code for Secon- 
dary Schools, Colleges and other Educa- 
tional Institutions, except tne Primary 
Schools (hereinafter called ‘the Code”), 
whereby the services of a teacher ap- 
pointed on probation can be terminated in 
the event of unsatisfactory work or be- 
haviour during the probation period of 
which written warnings were given to 
him, after one calendar month’s notice. 

5. Sub-rule (1) of Rule 65 provides 
that teachers may be (a) permanent or 
(b) non-permanent and that non-perma- 
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nent teachers are either (i) temporary, or 
(ii) probationary. Sub-rule (1) divides 
teachers into two categories, permanent 
and non-permanent and the only differ- 
ence established between the two sub- 
categories, namely, that of temporary and 
probationary teachers, is that the proba- 
tionary teachers are teachers who are 
ordinarily appointed to permanent vacan- 
cies. It is pertinent to note that Rule 65 
bears the caption “categories of teachers” 
and the rule establishes two categories of 
teachers. The argument of Shri Sonak is 
that Rule 74 (1) permits the termination 
of services of non-permanent teachers 
without assigning any reason and that 
therefore the provisions of Rule 65 (3) 
should be read subject to the provisions 
of Rule 74. I am unable to agree with 
Shri Sonak. In my opinion Rule 74 applies 
to the entire category of non-permanent 
teachers but that special provisions are 
made in case of probationary teachers 
under Rule 65 (3) and these provisions 
being special should prevail over the 
general provisions of Rule 74 (1). In other 
words if a non-permanent teacher is tem- 
porary his termination of services is 
regulated by Rule 74 (1), whereas if a 
non-permanent teacher is on probation 
termination of his services must be regu- 
lated by the special provisions of R. 65 
(3) which should override the provisions 
of Rule 74 (1), they being special. This 
reasoning is also more clearly under- 
standable if we consider that a teacher 
on probation is a teacher appointed to a 
permanent vacancy and that in the ordi- 
mary course he is to be made permanent 
after the expiry of two years if his work 
is found to be satisfactory and that he 
falls into a higher category after he is 
made permanent, whereas a temporary 
teacher continues always to be tempo- 
rary. Ordinarily a probationary teacher 
is a teacher selected for the purpose of 
being made permanent, but is kept for 
two years on probation for the purpose 
of enabling the authorities to test his 
work. Such selection is necessary and 
more often- than not implies elaborate 
tests. Nothing of the sort is required for 
the appointment of a temporary teacher. 
The conclusion therefore is that the pro- 
visions applicable for the termination of 
services of probationary teachers, are 
Rule 65 (3) and not Rule 74 (1). 


6. Passing on to the facts of the 
ease I find that only one written warning 
was given by the letter dated 22-2-72. 
The letter of 2-3-72 contains statement of 
facts, namely, that the work of respon- 
dent No. 7 was not satisfactory, and it 
ends by stating, “hence I have no alterna- 
tive but terminate your services in the 
interests of the school work.” These last 
words reproduced by me under quotation 
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appear to be more of the nature of ter- 
mination of service. The letter does not 
contain any warning to respondent No. 7 
nor does it require respondent No. 7 to 
make amends and correct himself in the 
discharge of his duties, A warming Is 
given for the purpose of giving a person 
an opportunity to correct himself. No such 
opportunity could possibly be given by 
the letter dated 2-3-73 because the letter 
was immediately followed by the letter of 
termination of the services, of the same 
date. Shri Sonak was fair enough to ad- 
mit that the quoted passage of the letter 
dated 2-3-72 was an unnecessary declara- 
tion and that it was given without any 
legal purpose and not under the require- 
ment of law. In fact, in the course of 
arguments Shri Sonak admits that the 
letter dated 2-3-72 does not contain a 
warning. 


T The letter Exh. 4 dated 2-3-72 
terminates the services of respondent No. 
7 and on this point there is no dispute. 
-The termination was complete on 2-3-72 
though it was to take effect on 1-4-72. 
This fact is accepted by Shri Sonak, It 
follows from all these facts that the ser- 
vices of respondent No. 7 were terminat- 
ed after giving him only one written 
warning. Rule 65 (3) speaks of “written 
warnings”. The word “warnings” is used 
in plural thereby giving a clear indica- 
tion that there must be more than one 
written warning. In the present case 
there was only one written warning. The 
dismissal and the termination of the ser- 
vices of respondent No, 7 was, therefore, 
not legal, 


8. The next point raised by the 
petitioners is that the Department of Edu- 
cation after considering the representa- 
tion of respondent No. 7 and the reply of 
the school authorities refused to interfere 
with the termination of his services and 
in effect and in substance accepted the 
decision of the school authorities regard- 
ing the termination of the employment of 
respondent No. 7 as the termination was 
proper and legal. Shri Sonak concludes 
that in view of this acceptance the “Gov- 
ernment of Goa is bound by the said de- 
cision and is now estopped from altering 
the same as there is no power of review 
or to revise the said decision nor even 
otherwise there was any warrant or cause 
to consider the said decision”. He relies 
on ‘Anil Kumar Srivastava v, University 
of Allahabad’ AIR 1973 All 442. The au- 
thority quoted is of very little help be- 
cause the contention raised by Shri Sonak 
itself is not tenable. There is no estoppel 
against law and at amy rate the absten-! 
tion of the Government of Goa to inter- 
fere with the termination of the services 
does not attract the law of estoppel and 
in no event can it preclude the respon- 
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dent No, 7 from restraining the school 
by means of a writ from terminating his 
services, 


9. The third point raised by the 
- petitioners is regarding the legality of the 
constitution of a committee by the Gov- 
ernment to examine the question regard- 
ing the termination of services of school 
teachers, I need not consider this question 
because in view of what I have already 
Stated the petition is liable to be dis- 


missed, 
ORDER 
The petition is dismissed. 
Petition dismissed. 





AIR 1974 GOA, DAMAN AND DIU 46 
(V 61 C 15) 


TITO MENEZES, J. C. 


Especiosa Nunes of Bicholim ard an- 
other, Appellants v. Francisco Nicolau 
Fernandes of Merces and another, Res- 
pondents, 

First Civil Appeals Nos. 19 and 32 of 
1971, D/- 31-12-1973. 

Index Note:— (A} Constitution of 
India, Art, 14 — Art, 4 of the Decree — 
Art. 4 of the Decree imposes restriction on 
religious grounds and is violative of Arti- 
cle 14, 


Brief Note: (A) Art. 4 of the Decree 
has taken away the right of getting a di- 
vorce under civil law only from those 
.Catholics who had married canonically 
under Catholic rites and not from the 
Catholics who had married under com- 
mon civil law, This restriction imposed 
on Catholics being founded purely on reli- 
gious grounds is violative of Ari. 14 of 
the Constitution. It creates artificial clas- 
sification without any intelligible diffe- 
rentia between two sets of Catholics 
similarly situated. (Para 4) 

Further, when two catholic persons 
marry under catholic rites, they camnot 
be deemed to have renounced their rights 
of divorce under the Decree. (Para 5) 

R. R. Kolwalkar, for Appeilants; 
Manuel Nazare, for Respondents; J, Dias, 
Govt, Pleader, for the State, 


JUDGMENT :— These two appeals 
involve one common question of law and 
are therefore dispased of by this common 
judgment. The shart point for my deter- 
mination is whether Art. 4 of Decree 
No. 35,461 (hereinafter for brevity sake 
referred to as “Art, 4"! is ultra vires the 
Constitution and is therefore null and void 
and inoperative in law. 

2. The question arises from the 
dismissal of two suits for divorce. The 
parties are Roman Catholics, The lower 
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courts held that in view of “Art. 4” the 
courts had mo jurisdiction to grant divorce 
to the varties. The arguments of Shri Us- 
gaokar, learned advocate for the appel- 
lants, in both the cases, are as follows:— 


That admittedly the law of this terri- 
tory from 3-11-1910 was that every citi- 
zen of this territory was entitied to get a 
divorce without distinction of any caste 
or religion provided that the condition of 
clause 4 of the Decree dated 3d~11-1910 
was Satisfied; that it is not disputed in 
the present case that the: condition of 
clause 4 of Art. 4 of the Decree of 3-11- 
1910 is in force in this territory in view 
of the Goa, Daman and Diu Administra- 
tion Act; that “Art, 4” creates a discrimi- 
nation based on religion between two citi- 
zens sirnilarly situated and that therefore 
the said Article should be struck down. 


3. “Art. 4" reads as follows:— 

“Em harmonia com as propriedades 
essencizis do matrimonio catolico, enten- 
de-se que, pelo proprio facto da celebra- 
cao do casamento canonico, depois de 
entrar 2m vigor o presente decreto, os 
conjuges renunciarao a faculdade civil de 
requerem o divorcio, que por isso nao 
podera ser decretado pelos tribumais civis 
em relacao a tal casamento.” 


In view of the decree of 3-11-1910 it is 
clear that the spouses had the right of 
getting a divorce according to civil law 
and that such right was taken away only 
from those Catholic persons who had 
married canonically under Catholic rites 
and not from the Catholics who had mar- 
ried under the civil law. This restriction 
Shri Osgaokar argues imposed on the 
Catholics is founded purely on religious 
grounds. 


4, I find that the argument of 
Shri Usgaokar carries considerable 
weight, The learned trial Judge opined, 
“that if two Catholics voluntarily per- 
form tke marriage according to the reli- 
gious rites of the Catholics, it cannot be 
said that the law is discriminatory.” On 
the contrary, according to him, the provi~ 
sion of law is respecting the religious 
feelings of the Catholic people and is 
giving nothing but protection to the same 
feelings. I have not umderstood the ratio 
behind this reasoning. If two persons fol- 
lowing the Catholic faith are married ac- 
cording to Catholic rites they will be 
bound by a canon law to remain forever 
united and that duty flows from the 
canon law which those two persons must, 
if they are good Catholics and want to 
remain so, follow till the end of their 
lives, I see no reason why interference of 
the State is necessary to compel two per- 
sons who, because of their faith in Catho- 
lic religion are bound by canon law as 
long as they follow that faith, to remain 
together under any circumstances. A law 
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which divests some citizens from their 
civil rights under the law of the State 
purely on religious considerations 1s to 
my mind unconstitutional. The renuncia- 
tion of their civil rights when two per- 
sons undergo a marriage according to 
Catholic rites would be of no relevance 
if that renunciation flows from canon 
law, because in that case it could be said 
that they agreed to submit themselves to 
such renunciation 











obtain a divorce umder civil law, any law 
of the State which tries to enforce such 
renunciation arising purely on grounds of 
religion cannot be considered to be a good 
law. As rightly pointed out by Shri Us- 
gaokar, two Catholic persons may marry 
according to the Catholic rites purely for 
the purpose of following their religion or 
to follow a certain sccio-religious custom 
prevalent in their community, they should 
not on that account and on the basis of 
their religion be forced to abide by the 
canon law, which is not the law of the 
land, The imposition of such an obligation 
will introduce an artificial classification 
between two sets of Catholics, one marri-« 
ed under the Catholic rites and the other 
married under the common civil law. The 
law introducing such an obligation will 
be violative of Art. 14 because it would 
create two classes of people without any 
intelligible differentia between them, 


5. Neither can it be said that when 
two persons belonging to Catholic reli- 
gion marry under Catholic rites; they are 
deemed to have known that by marrying 
under those rites they were renouncing 
their right of divorce given to them under 
the Decree of 3-11-1910, because the fic~ 
tion that everyone is presumed to know 
the law does not apply to the knowledge 
of canon law. This point raised by Shri 
J. Dias, learned Government Pleader, for 
the State, appeals to me. If the argument 
advanced by Shri Dias is accepted, and as 
I have said I do accept it, it follows that 
there was mo animus contratandi in the 
parties to a marriage under Catholic rites 
as far as the renunciation of their right 
to divorce is concerned, and it could not 
be said that when they contracted such a 
marriage they had the mind to contract 
themselves out of the law of the land. It 
is in the light of this reasoning that the 
validity of “Art. 4”, to the extent to 
which it lays down that “it is understood 
that from the fact that the marriage is 
celebrated according to canonical rites, 


after the enforcement of the present de- 
cree, the spouses shall renounce to their 
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civil rights to get divorce” should be, 
considered. In fact it is evident that, since 
the parties to the marriage could mot be 
deemed, under law, to have renounced tc 
their right to divorce, the aforequotea 
passage of “Art. 4” was enacted, 


6. T have no hesitation in saying 
that the said article cannot stand in the 
present frame-work of laws and of our 
Constitution. I therefore hold that “Art. 
4” of Decree No, 35,461 is ultra vires the 
Constitution and for that reason should 
be struck down. 

ORDER 


The appeals are allowed. The order 
of the Civil Judge, Senior Division, Bi- 
cholim, dated 17-2-71 amd the order of 
the Civil Judge, Senior Division, Bardez, 
dated 30-6-71 are set aside, The Art. 4 of 
Decree No. 35,461 is struck down and the 
cases are remanded to the respective 
lower courts to pass orders according to 
law in the light of the observations made 
by me above, 


LF, 4J 


Appeals allowed. 
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' (V 61 C 16) 


TITO MENEZES, J. C. 
Gajanan Visbnu Arsekar, Petitioner 
v, M/s, Construction Material & Trading 
Co. Vasco and ancther, Respondents. 
Civil Misc. Appln, No. 6 of 1964, Dj- 
3~4~1974, 


Index Note:— (A) Constitution of 
India, Art, 226 —~ Application for review 
of decision in petition — Conditions pro- 
vided by O. 47, R. 1, Civil P. C. not ful- 
filled —- Review cannot be granted — 
(X-Ref:— Civil P. C. (1908), O. 47, R. 1). 

(Para 3) 

Cases Referred: Chronological Paras 
AIR 1963 SC 1909, Shivdev Singh v, State 
of Punjab 1 


Petitioner in Person 


ORDER :— This is an application 
praying for a review of my order dated 
15-12-73 delivered in Special Civil Appli- 
cation No. 77/73 rejecting the petition in 
limine. The point whether this Court 
has powers to review its orders 
passed under Art. 226 of the Constitution 
of India or not, need not detain me long. 
There were divergent opinions on the 
point whether the High Court had juris- 
diction to review its orders passed under 
Art. 226 of the Constitution. This point 
however no longer is a debatable point 
for the Supreme Court in ‘Shivdev Singh 
v, State of Punjab’ AIR 1963 SC 1909 ob- 
served that the power of review to pre- 
vent miscarriage of justice or to correct 


DR/ER/B694/74/RSS 


48 Goa > - [Prs. 1-3} ` 


grave and palpable errors inhered in 
every court of plenary jurisdiction and 
that thcre was nothing in Art. 226 of the 
Constitution to preclude the High Court 
from exercising it. 


2. The next point to be consider- 
ed in this regard would therefore be 
whether the provisions of Crder 47, C.P.C., 
would be applicable to determine the 
point whether a review should be grant- 
ed or not. The High Courts of Madras, 
Caleutta, Andhra Pradesh and Bombay 
eic have held that if the application for 
issue of a writ is made on the civil side, 
the High Court in dealing with it is gov- 
erned by the provisions of the Civil Pro- 
cedure Code including Order 47, Rule 1. 
Order 47. Rule 1 provides that in the 
following main contingencies an applica- 
tion for review can be granted:— 

1. That there is discovery of new and 
important matter or evidence which after 
the exercise of due diligence was not 
within the petitioner's knowledge or 
could not be produced by him at the time 
of the order under review; 

9 that there is some mistake or error 
apparent on the face of the record; and 

3. any other sufficient reason. 

The ground upon whick the petitioner 
is seeking review as mentioned in the 
petition is that “if the principles of natu- 
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A ILR. 


ral justice have not been followed and 
therefore for the alternate remedy in the 
existing case is to approach this Hon’ble 
Court as there are no other provided rules 
left without approaching to the concern- 
ed authorities”, On the abovementioned 
proposition of law as submitted by the 
petitioner, he prays to this Court to re- 
view this order, 


3. The petitioner has nof been 
able to put forth before me any other 
grounds. The ground quoted by him in his 
petition does not bring this application 
for review within any of the three condi- 
tions of Order 47, Rule 1 pointed out by 
me above which are necessary for allow- 
ing an application for review. The point 
raised by the petitioner now was duly 
considered by me in my judgment under 
review and I had observed that the peti- 
tioner should first exhaust the remedy of 
appeal which is statutorily provided for. 
Under such circumstances I am constrain- 
ed to observe that this application is 
totally miscomceived and is devoid of any 


substance, 
ORDER 


The application is rejected, 
Application dismissed, 
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Wrongful possession —— What amounts to 
i (May) 95 E 
——~O. 20, R. 18 (1) — See Ibid, S. 54 


(May) 86 

——O. 21, R. 54 2) — See 
(1) Ibid, S. 51 (b) (Jan) 1 B 
' (2) Evidence Act (1872), S. 114 


(jan) 1 A 
——O. 21, R. 58 — See Ibid, S. 47 
(Tun) 110 


——O. 21, R. 63 — Suit to establish right to 
attached property — Suit is governed by 
Art. 98 of the Limitation Act (1963) 
(Aug) 153 A 
——O. 21, R. 63; O. 1, R. 8 — Suit under — 
Need not be filed in a representative capacity 
(Aug) 153 B 
——O. 21, .R. 89 (1) (b) — Judgment-debtor 
depositing money in Court -— No application 
that it should be treated as payment to decree- 
holder — Money cannot be said to be receiv- 
` ed by decree-holder 


——O, 21, R. 92 — See Ibid, S. 65 
E m (Dec) 218 


(Noy) 205 l 


tion 36 


Civil P. C. (contd.) 
———-O. 21, R. 94 — See Ibid, S. 65 


(Dec) 218 

——O. 21, R. 95 — See Ibid, S. 65 
: (Dec) 218 
——O. 22, Rr. 4, 11 — Abatement of appeal 
— Legal representatives of deceased defend- 
ants (n ’ parties) not impleaded — Pos- 
sibility of having two conflicting decisions -— 
Appeal abates as a whole (May) 91 


~——O,. 22, R. 11 — See Ibid, O. 22, R. 4 

(May) 91 
——O. 33, R. 1 — “Wife’s pauperism’? — 
Court acts without jurisdiction by consider- 
ing the ‘means’ possessed by her husband, in 
determination of (Mar) 52 
——O. 41, R. 2 — New plea involving ques- 
tion of fact (Mar) 54 B 
——O. 41, R. 25 — Remand — Power when 
not exercised (Mar) 54 C 
——O. 43, R. 1 — See also Ibid, S. 47 

(Jun) 110 
——O. 43, R. 1 — Appeal against final decree 
incompetent — Appeal against order refusing 
to set aside abatement is also incompetent — 
Illustrative case (Aug) 152 


Constitution of India, Art. 14 — See Forward 
Contracts (Regulation) Act (1952), S. 18 (3) 
(Oct) 188 B 
——Art. 19 (1) € — See Gujarat Cattle (Ex- 
port Control) Order (1961), Cl. 3 
(Feb) 31 A 
——Art. 19 (1) (g) and (5) — See Foward 
Contracts (Regulation) Act (1952), S. 18 (3) 
(Oct) 188 B 
——Art, 226 — See Panchayats — Gujarat 
Panchayats Act (1962), S. 24 (Mar) 76 A 
——Art. 226 — Petition under, impeaching 
validity of Forward Contracts (Regulation) Act 
(1952), S. 18 (3) and notification issued there- 
under — Delay and laches as plea in bar — 
Plea held not acceptable (Oct) 188 A 
——Art. 304 — See Gujarat Cattle (Export 
Control Order (1961), Cl. 3 (Feb) 31 D 
——Art. 304 (b) — See Bombay Essential 
Commodities and Cattle (Control) Act (1958), 
Pre. (Feb) 31 C 


Contract Act (9 of 1872), S. 2 (d) — See 
T. P. Act (1882), S. 58-C (Feb) 19 A 


Displaced Persons (Compensation and Rehabi- 
litation) Act (44 of 1954), S. 14 (d) — See 
Displaced Persons (Compensation and Rehabi- 
litation) Rules (1955), R. 42 (Sep) 174 A 
——S. 36 — Act of authorities of selling by 
public auction the tenement in occupation of 
a non-claimant being in violation of R. 42, is 
ultra vires their powers — Bar of jurisdiction 
under S. 36 is not attracted (Sep) 174 B 


Displaced Persons (Compensation and Rehabi- 
litation) Rules (1955), R. 2 (d) — See Ibid, 
R. 42 (Sep) 174 A 
—~R. 36 — See Ibid, R. 42 (Sep) 174 A . 
—-R. 41 — See Ibid, R. 42 (Sep) 174 A 
R. 42 — See also Displaced Persons (Com- 
pensation and Rehabilitation) Act (1954), Sec- 
(Sep) 174 B 
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Displaced Persons (Compensation and Rehabi- 
litation) Rules (contd.) , 
——R. 42 — Expression ‘May’ interpretation 
of — Rule 42 confers power which is coupled 
with duty — Breach of duty is enforceable at 
law (Sep) 174 A 


Easements Act (5 of 1882), S. 7, Illus. (bh) — 

Natural easement — Right to uninterrupt 

flow of water through natural stream — Ex- 

tent of — Injunction S ee sag aa 
ing up natural stream — Gran 

parr aa (Jul) 120 B 


Evidence Act (1 of 1872), S. 90 — Presump- 
tion as to genuineness of document thirty years 
old — Document unsigned, unattested and 
without even the name of the scribe — Pre- 
sumption is unavailable (Apr) 74 


——S. 114 — Regularity of attachment in: 


execution —- Act of publication of attachment 
order under O. 21, R. 54 (2), Civil P. C. — 
Presumption as to (Jan) 1 A 
Forward Contracts (Regulation) Act (74 of 
1952) — Scheme of Act summarised — See 
Pr. 18 of the judgment — Quoting and ad- 
opting passage from judgment of Ramaswami, 


J. in Modi Co. v. Union of India. AIR. 1969 
SC 9 (Oct) 188 C 
——5S, 2 — See Ibid, S. 18 (3) (Oct) 188 B 


——S,. 18 (3) — See also Constitution of India, 
Art. 226 (Oct) 188 A 


——-§. 18 (3) — Power of Central Govern- 
ment under S. 18 (3) is not violative of Arti- 
cle 19 (1) (g) (Oct) 188 B 


—S, 10 — See Hindu Marriage Act (1955), 
S. 12 (2), CL (b) Gi) (Jun) 111 
Gujarat Cattle (Export Control) Order (1961), 
Cl. 3 — Clauses 3 and 4 do not violate Arti- 
cle 19 (1) ( or Art. 14 (Feb) 31 A 


—C]. 3 — Clauses 3 and 4 are not violative 
of Art. 301 (Feb) 31 B 
—Cl]. 3 — Control Order is a law and 
Art. 304 applies to it (Feb) 31 D 
——Cl, 4 — See Ibid, Cl. 3 (Feb) 31 A, B 
——ClL 4 (3) (as amended in 12-3-1969) — 
Clause 4 (3) is ultra vires S. 4 (2) G) of the 
Act (Feb) 31 E 


Gujarat Municipalities Act (34 of 1964) 
See under Municipalities. 

Gujarat Panchayats Act (6 of 1962): 
See under Panchayats. 


Hindu Marriage Act (25 of 1955), S. 12 (2), 
Cl. (b) Gi) — Scope — Section does not pre- 
scribe period of limitation but creates a 
statutory bar for entertainment of petition — 
General Clauses Act (1897), S. 10 has no 
application (Jun) 111 


Hinda Succession Act (30 of 1956), S. 6, 
Expl. 1.— Death of coparcener leaving be- 
hind widow and son — Widow entitled to 
claim share in joint family property in her 


Hindu Succession Act (contd.) 

own right and also as heir of deceased hus- 
band (Feb) 23 B 
——S. 31 (as repealed by Repealing Act 58 of 
1960) — Effect — The Act repealed by S. 31 
viz., Hindu Womens’ Rights to Property Act, 
1937 does not revive (Feb) 23 A 


HOUSES AND RENTS 


—Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), Ss. 11, 31, 49 
— Bombay Rents, Hotel and Lodging House 
Rates Control Rules, Rr. 2 (b), 5 and 7 — 
Application for fixing Standard Rent — Pro- 
cedure applicable (Nov) 200 
—S§. 12 — Transfer of a claim for arrears 
of rent — Whether the claim still retains the 
character of a claim for rent in the hands 
of the transferee (Jul) 140 


——S,. 13 (1) (g) — Requirement of member 
of family —- Requirement of a member sepa- 
rated from the landlord is not the require- 
ment of landlord though he is living with 
the landlord (May) 84 
—S. 15 (1) Proviso and Ordinance of 1959 
— Transfer of leasehold premises by sub- 
tenant (inducted prior to 1959) — Suit for 
his eviction by contractual tenant — Is the 
sub-tenant deemed to be a statutory tenant 


(Sep) 168 
—§,. 29 (2) — See Civil P. C. (1908), O. 43, 
R. 1 (Aug) 152 
——S. 31 — See Ibid, S. 11 (Nov) 200 
—S§. 49 — See Ibid, S. 11 (Nov) 200 
—Bombay Rents, Hotel and Lodging House 


Rates Control Rules (1948), R. 2 (b) — See 
Houses and Rents — Bombay Rents, Hotel 
and Lodging House Rates Control Act (1947), 
5. 1i (Nov) 200 


—R. 5 — See Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act (1947), S. 11 (Nov) 200 
——~R. 7 — See Houses and Rents — Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act (1947), S. 11 (Nov) 200 


Interpretation of Statutes — See Panchayats 
— Gujarat Panchayats Act (1962), S. 24 
(Apr) 76 A 
Limitation Act (36 of 1963), S. 4 — See Speci- 
fic Relief Act (1963), S. 6 (Jun) 106 A 


——Art. 98 — See Civil P. C. (1908), O. 21, 
R. 63 (Aug) 153 A 


Mahomedan Law — Hindu converts to Maho- 
medanism — In the absence of a custom to 
the contrary succession and inheritance is 
governed by Mahomedan Law and not Hindu 
Law (Jan} 4 
Motor Vehicles Act (4 of 1939), S. 96 (1) — 
Defences open to insurer — No decree ob- 
tained against insured — Insurer does not be- 
come liable (Aug) 145 B 
—-$s. 96 (2), 110-A — Application for com- 
pensation under S. 110-A — Only defences 
specified in S. 96 (2) (a) to (c) open to the in- 
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Motor Vehicles Act (contd.) 
surer — Challenge on merits not permissible 
(Aug) 157 
——S. 96 (2), Cl. (6) Gi} — Third party risks 
— Defences open to insurer (Aug} 145 A 
—S. 110-A — See Ibid, S. 96 (2) 
(Aug) 157 
MUNICIPALITIES 


—Bombay Provincial Municipal Corporations 
Act (59 of 1949), Ss. 210 to 214 — Primary 


object of (Aug) 160 A 
——S. 211 — See Ibid, S. 210 

(Aug) 160 A 
——S§. 212 — See Ibid, S. 210 (Aug) 160 A 


——S. 212 (2) — Exercise of powers under — 


Limitation (Aug) 160 B 
——S. 213 — See Ibid, S. 210 (Aug) 160 A 
——S,. 214 — See Ibid, S. 210 (Aug) 160 A 


—Gujarat Municipalities Act (4 of 1964), 
S. 32 — See Ibid, S. 33 (Feb) 45 
——Ss. 33 and 51 — Term of Office of Pre- 
sident —- Competency of Municipal Board to 
reduce the term of the President once deter- 
mined under S. 33 (1) read with S. 32 (3) 


(Feb) 45 
——S. 36 — See Ibid, S. 33 (Feb) 45 
——-S. 51 — See Ibid, S. 33 (Feb) 45 


——Ss. 105, 111, 144 — Government appoint- 
ing Assessment Officers and directing munici- 
palities to get the assessment list prepared by 
them, acts without jurisdiction (Dec) 209 A 
— S. 111 — See Ibid, S. 105 (Dec) 209 A 
—S. 112 — Revision of assessment and 
preparation of assessment list — Conditions 
required by section created by Government 
itself — Colourable exercise of jurisdiction 


(Dec) 209 B 
——S. 144 — See Ibid, S. 105 (Dec) 209 A 


PANCHAYATS 


—Gujarat Panchayats Act (6 of 1962), S. 19 — 
The section is not applicable when a person 
is elected from two wards and does not ex- 
ercise his option as required under R. 37 of 
the Rules framed under the Act (Apr) 76 C 
S. 22 (1) — See Ibid. S. 24. (Apr) 76A 


——S. 24 — The validity of an order appoint- 
ing a person as a member of a Gram 
Panchayat cannot be challenged under S. 24 
— Hence the same can be challenged by filing 
writ petition — Spl. Civil Asplin. No. 915 of 
1968, D/- 20-3-1969 (Guj), Overruled 

(Apr) 76 A 
— S. 49 — S. 49 cannot be struck down on 
the ground that the power to remove the office- 
bearer or a member is unguided or uncon- 
trolled l (Feb) 17 A 
——S. 49 — Chairman disobeyed superior 
authority’s order to reinstate secretary — It 
amounts to misconduct warranting removal 
from his chairmanship and not from mem- 
bership yes (Feb) 17 B 
_——S. 53 (1) — See Ibid, S.24 (Apr) 76 A 
——S§. 53 (1), Proviso 1 — Power under the 
section to appoint a member to the Gram 





Panchayats — Gujarat Panchayats Act (contd.) 
Panchayat can be exercised only when elec- 
tion is held but no member is elected. The 
power cannot be exercised in case where there 
is no election (Apr) 76 B 


Provincial Insolvency Act (5 of 1920), Ss. 4, 
28 and 53 — Jurisdiction of Insolvency Court 
— Not exclusive — Jurisdiction of Ordinary 
Civil Court not barred — Power of Insolvency 


Court is discretionary (Sep) 163 
——S. 28 — See Ibid, S. 4 (Sep} 163 
—S. 53 — See Ibid, S. 4 (Sep) 163 


Registration Act (16 of 1908), Ss. 2 (6) and (9) 
and 17 — Movable property — Standing 
timber —- Tests to determine — Transfer of 
right to cut certain timber trees for three years 
— Document held not compulsorily registr- 


able (Mar) 54 A 
——S. 17 — See Ibid, S. 2 (6) (9) 
(Mar) 54 A 


Specific Relief Act (1 of 1877), S. 42, Proviso 
— Suit for mere declaration of title in respect 
of unclaimed property vested in State — 
Maintainability (Jul) 115 


Specific Relief Act (47 of 1963), S. 6 — Suit 
under —- Is the applicability of S. 4 of the 
Limitation Act, 1963, excluded by sub-s. (2) 
of S, 6? No. (Jun) 106 A 
—S. 6 — Suit for possession under S. 6 — 
Averment in plaint that plaintiff is the law- 
ful sub-tenant and was wrongfully disposses- 
sed by the landlady — Is it sufficient to at- 
tract provisions of S. 28 of the Bombay Rent 





Act? No (Jun) 106 B 
S. 10 — See Ibid, S. 20 (2) (Apr) 69 D 
——S. 14 — See also Ibid, S. 20 (2) 


(Apr) 69 D 
——S. 14 — Agreement to reconvey property 
on repayment of sale price is not void on 
ground of absence of mutuality and is speci- 
fically enforceable (Apr) 69 B 
——-§. 20 (2) — Interference by second ap- 
pellate Court with discretion exercised by 
trial Court (Apr) 69 C 
—S. 20 (2) — When breach of contract to 
reconvey immovable property can be adequate- 
ly relieved by compensation in money specific 
performance cannot be granted 


(Apr) 69 D 
——S. 20 (2) — Question of hardship — Con- 
sideration (April) 69 E 


TENANCY LAWS 
—Bombay Merged Territories and Areas 
(Jagirs Abolition) Act (39 of 1954), S. 5 — 
See Ibid, S. 8 (Mar) 54 D 
——Ss. 8 and 5 — Forest lands — Whether 
vest in State under S. 8 or in Jagirdar under 
S.5 | (Mar) 54 D 


—Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), S. 3 — Applicability of 
Chapter V of T. P. Act to agricultural lease 

(May) 95 A 
——S. 4-A — Applicability —- Grant of ex- 
emption. certificate under S. 88-B — Protected 
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Tenancy Laws — Bombay Tenancy and Agri- 
cultural man ae coon ; 
—— Termination — Grounds 
tenancy (May) 95 B 
——S. 27 — Section 27 applies only till 
permanent tenant has not become a deemed 
purchaser (Jun) 103 
___§, 32-T (as in Gujarat) — “Certified Land- 
lord? — Scope and ambit of expression 
Jan) 11 
——S. 43 (1-B) — See Ibid, S.27 (Jun) 103 
——S, 88-E (as inserted by Guj. Devasthan 
Jnams Abolition Act (1969)) — Provision 1s 
prospective in operation (May) 95 C 


Transfer of Property Act (4 of 1882), S. 53 — 
See Civil P. C. (1908), O. 21, R. 63 
(Aug) 153 B 


“wa 


= e 


Act (contà) 
. 54 — Agreement to reconvey property 
executed separately does not require registra- 
tion (Apr) 69 A 


——§, 58 (c) — Sale-deed with condition to 
reconvey land — Transaction is mortgage by 
conditional sale and not outright sale 

(Feb) 19 A 
——S, 58 (c) — Mortgage by conditional sale 
— Omission to fix a certain date for repay- 
ment of mortgage-money is not fatal 

(Feb) 19 B 


‘Words and Phrases — “All waste lands and 
all uncultivated lands” — See Tenancy Laws 
— Bombay Merged ‘Territories and Areas 
(Jagirs Abolition) Act (1954), S. 8 

(Mar) 54 D 
——Cultivation — Meaning of (Mar) 54 E 


T. P. 
—S 





LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM 


ETC. IN AIR 1974 GUJARAT 


. Diss. = Dissented from in: Over. = 


(1963) Spl Civ. Appin. No. 638 of 1961, DJ- 
16-12-1963 (Guj) — Over. AIR 1974 Guj 
54 G, H (Mar). 
(1964) Sp. C. A. No. 388 of 1964, D/- 15-12- 
1964 (Guj) — Revers. AIR 1974 SC 314 
l A (Feb). 
(1969) Spl. C. A. No. 1043 of 1964, D/- 25-6- 
Ae (Guj) — Over. AIR 1974 Guj 11 
an). 


(1969) Spl. Civil Appin. No. 915 of 1968, D/- 
20-3-1969 (Guj) —- Over. AIR 1974 Guj 
76 A (Apr). 


(1970) S. A. No. 42 of 1965, DJ- 21-12-1970 
(Gu) — Dis. AIR 1974 Guj 174 A 


(Sept). 
ILR (1970) Guj 885, M/s. Allwin Concrete 
Blocks and Tiles Mfg. Co., Ahmedabad v. 
"V. X. Bhatt — Revers. AIR 1974 SC 


Overruled in: Revers. = Reversed in 


AIR 1971 Guj 151, Shardaben v. M. I. Pandya 
— Diss. AIR 1974 Raj 55 (Mar). 


(1971) 12 Guj LR 595 = ILR (1971) Guj 635, 
Bai Dahiba v. Jitendra Kanaiyalal 
Held no longer good law in view of 
AIR 1973 Guj 131 (FB) as Interpreted 
AIR 1974 Guj 140 (ul). 


(1972) Sp. C. A. No. 1055 of 1966, D/- 13-4- 


1972 (Gu) — Revers. AIR 1974 SC 
1233 (Dec). 


AIR 1973 Guj 216 (Pt. D) = 13 Guj LR 920, 
Life Insurance Corpn. of India v. Kastur- 
ben Narayanbhai — Diss. AIR 1974 
Madh Pra 181 B (Nov). 


(1973) 14 Guj LR 363, Pranlal Jayanand v. 
Vasudevy Ramchandra — Revers. AIR 
1974 SC 1728 (Sep). 


only 
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1974 
- Gujarat High Court 


onnamalpot Epone 


AIR 1974 GUJARAT 1 (V 61 C 1)* 
T U. MEHTA, J. 

Krishnamukhlal Bhagwandas Shroff, 
Appellant v. Sha. Bhagwan Kashidas and 
others. Respondents. 

First Appeal No. 411 of 1972. D/- 
20-11-1972, against order of N, D, Nana- 
vati, Jt. Civil J.. (Sr. Divn.), Surat in 
Spl. Darkhast No. 31 of 1963. 


Index Note'-— (A) Evidence Act 
(1872), S. 114 — Regularity of attach- 
ment in execution — Act of publication 


of aitachment order under O. 21, R. 54 
(2) C. P. C. — Presumption as to — (X-~ 
Ref-— Civil P. C. (1908), O. 21. R. 54 (2).) 


Erief Note:— (A) The publication of 
the attachment order in the Collector’s 
office under O. 21. R. 54 (2), Civil B.C. 
being one of the “modes” of publication, 
it would not constitute by itself the 
whole “act of publication’, If that be 
so. it is a mere formality. Therefore, if 
the court, being conscious of the neces- 
sity of publishing the attachment order 
has taken active steps for the satisfaction 
of different modes of publication under 
Order 21, Rule 54 (2), the presumption 
would be that the act of publication was 
regulerly done. (Para 15) 


Thus where the Court has not only 


passed the order of attachment of agri- . 


cultural lands but has also sent a copy 
of that order for its publication in the 
Collector’s Office. the Collector to whom 
the copy was sent for publication is 
presumed to have carried out his official 
duty of publishing the same as desired 
by the Court. This presumption is how- 
ever. rebuttable AIR 1934 PC 217 Relied 
on. AIR 1948 Mad 191 Distinguished, 
(Para 15) 


Pett ar at wt Mente 


“Only portions approved for report- 
ing by High Court are reported here. 
UQ/IQ/D632/73/MBR 
1974 Guj./l I G—24 


he, 





— 





Index Note'—- (B) Civil P, C. (1998), 
S. 51 (b) — Immoveable property could 
be sold in execution even witheut its 
attachment, (X-Ref:-- O. 21, R, 54 (2).) 

Brief Note:-—- (B) Thus even if it is 
as umed that the attachment of agricul- 
tural lands is invalid for non-publica- ° 
tion of the attachment order in the Col- 
lectors Office az required by: O. 24, 
R. 54 (25. C. P. C.. the Court is not 
prevented from proceeding further with 
the sale of the properties in question. AIR 


1939 Bom 277 and AIR 1963 Ali 326 
Relied on. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1963 All 326 = 1963 All LJ 


204, Haji Rahim Bux and Sens v. 

Firm Samiullah and Sons 17 
AIR 1948 Mad 191 = (1947) 2 Mad 

LJ 310, Murugappa Chettiar v. 

Thirumalai Nadar 15. 
AIR 1934 Pc 217 = 61 Ind. App. 

371, Mohd. Akbar Khan v. Mian 


Musharaf Shah 15 

AIR 1929 -Bom 277 = 4: Bom LE 
463, Namdev Krishna v. Govar- ' 
dhan Nanabhai 17 

AIR 1928 PC 139 = ILR 51 Mad 
349, Muthiah Chetty v. Palani- i 
appa Chetti 15 
N. R. Oza with V. J Desai. for 


Appellant: K. H. Kaji, for Respondents. 

JUDGMENT:— This appeal is pre- 
ferred against the order passed by the 
Court of Joint Civil Judge, S, D. at 
Surat on 20th April. 1972 in Special 
Darkhast No. 31/63 of his file. By this 
order, the learned Judge appears tc have 
disposed of applications Exhs. 106. 118 
and 127. Before proceeding with the 
merits of this appeal, .it would be neces- 
sary to state some necessary facts of this 
execution application which is being pro- 
longed for one reason or the other ever 
Since the year 1963. 


PA The execution is preferred by 
the rescondents. who are the decree- 


2 Gui. [Prs. 2-15] 


holders of a money decree fer Rs. 1,07,.312/- 
passed in Special Civil suit No. 24/61 
of the same Court. The sai decree 
was passed on 28th February. 1963. 
An appeal against that decree was 
preferred but the decree was confirmed 
even in that appeal on 15th December, 
1970. This execution application, which 
is registered as Special Darkhast No. 
31/63 was preferred by the decree-holder 
on 1-5-1963. 


3. Initially by Ex. 13 the juag- 
ment debtor had raised cerzain objections 
to the Darkhast, but these objections 
were decided against him on 9-11-1965. 
Against that decision the judgment deb- 
ter approached this Court in Appeal 
which was registered as F. A. 112/63 but 
even that appeal has keen dismissed on 
12-12-1969. During the course of this ap- 
peal. the execution was stayed but the 
said order stood vacated on the dismis- 
sal of that appeal. 


4, Record of the case reveals that 
on 6th May. 1963 necessary notices were 
issued under Order 21, Rule 54 regard- 
ing attachment of several properties both 
agricultural and non-agricultural, which 
were sought to be sold in execution for 
the purpose of realising the decretal 
dues. 

x x x. x x x x 


a2. The next contention of Shri 
Oza was that according to Order 21, 
Rule 54, if the property sought to be 
attached is revenue paving land, then 
the order of attachment should be pro- 
claimed by affixing a ccpy thereof in the 
office of the Collector ofthe district, in 
which the land is situate. According to 
Shri Oza this requirement of R. 54is not 
satisfied in this case inasmuch asthe judg- 
ment under appeal shows zhat even ac- 
cording to the learned executing Judge 
‘tis not possible to make out from the 
record of the case that attachment order 
was published in the office of the Col- 
lector. Shri Oza. therefore, contended 
that for want of the said publication, the 
attachment does not operate at all and 
if that is so. unless this cefect of the 
publication of attachment is removed, 
further proceedings of the sale of the 

property cannot be taken, 
Xx x x x x 


15. Reference to Rule 54 of 
Order 21. C. P. C. shows that it pre- 
-ribes a procedure regarding attachment 
of immoveable property. Sub-rule (1) 
says that in case of immovzable proper- 
ties. attachment shall be made by an 
order prohibiting the judgment debtor 
from transferring or charging the pro- 
perty in any way and all persons from 
taking any benefit from such transfer 
or charge. Sub-rule (2) provides that 
such an order of attachment shal] be 
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proclaimed at some place on or adjacent 
to the property attached by beat of 
drums or other customary mode and a 
copy of the order shall be affixed on a 
conspicuous part of the property and 
then upon a conspicuous part of the 
Court house. This sub-rule (2) further 
provides that where the property is land 
paying ‘revenue to government, then the 
said publication should be made by affix- 


ing a copy thereof in the office of tne 
Collector of the district in which the 
‘and is situate. It is thus clear that 


sub-rule (1) of Rule 54 of Order 21 pro- 
vides for the manner of making attach- 
ment while sub-rule (2) provides for the 
manner of its publication. The provi- 
sions contained in both these  sub-rules 
are undoubtedly mandatory. and should 
therefora, be carried out, Under the cir- 
cumstances it cannot be disputed that a 
mere order of a Court to attach a parti- 
cular property would not result in a 
valid attachment so long as other forma- 
lities regarding the publication of the 
said attachment are not complied with. 
So far as this case is concerned, there is 
no dispute about the fact that with 
regard to the agricultural lands which 
are attached. all the formalities except 
the formality of publishing a proclama- 
tion of aitachment in the office of the 
Collector of the District, have been com- 
plied with, So far as the publication in 
the office of the Collector is -concerned, 
the Roir.ama dated 6-5-1963 clearly shows 
that the Court has ordered to send a 
copy of the attachment proclamation for 
affixing the same on the notice board 
of the Collector, Surat. What is lack- 
ing is the evidence as regards the actual 
publication of a copy of the attachment 
order on the notice board of the Collec- 
tor. The report submitted by the Nazir 
about the publication does mot refer to 
the fact of its publication on Collector’s 
notice Board. But that report is not 
supposed to make this reference because 
the above referred Rojnama shows that 
the Court had sent a copy of the attach- 
ment order for the publication on the 
notice board of the Collector’s office. not 
through the Nazir but by some other 
method. At any rate the evidence shows 


- that all other modes of publication have 


been adepted by the Court and the Court 
has also been careful to send a copy of 
the attachment order for the publication 
on the notice Board of the Collector's 
office. In view of these facts. the per- 
tinent question which arises to be con- 
sidered is whether this Court would be 
justified in raising a presumption under 
Section 114 of the Indian Evidence Act. 
regarding the judicial and official act 
having been done as prescribed by law. 
Shri Oza contended that no such pre- 
sumption can be drawn because the pre- 
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sumption contemplated by Section 114 
Illustration E of Evidence Act is_ the 
presumption about the regularity of judi- 
cial or official act in question but not 
about the performance of the act itself. 
Therefore, according to Shri Oza, it is 
for the decree-holders to prove by posi- 
tive evidence that the act of publica- 
tion of the attachment order on the 
notice board of tne Collector’s office was 
actually performed, I find that there is 
a fallacy in this contention of Shri 
Oza, because. the act which is required 
to be performed is the act of publica- 
tion of the attachment order. The re- 
quirement of publication of the attach- 
ment order on the notice board of the 
Collector’s office is merely one of the 
'severel modes of publication. To put it 
differently, the publication on the notice 
iboard of the Collector being one of the 
"modes” of publication, it would not 
|constitute by itself. the whole “act of 
publication”, and if that be so, itis a 
mere formality. Therefore, if it is found 
that the Court was conscious of the 
necessity of publication of the attach- 
ment order. and if the Court is actually 
found to have taken active steps for the 
satisfection of different modes of publi- 
cation contemplated in sub-rule (2) of 
Rule 54 of Order 21, then there wo-'!d 
be no objection in raising a presump- 
tion zbat that act was regularly done. 
In other words, the presumption would 
be that the act of publication which the 


executing Court is found to have actual-.- 


ly taken, was carried out by comply- 
ing with all legally required formalities 
including the formality of affixing a 
copy of the attachment order on the 
notice board of the Collector. I find sup- 
port fer this view, from the decision 
given by Privy Council in Mohammad 
Akbar Khan v. Mian Musharaf Shah, AIR 
1934 PC 217% In that case the concerned 
Judicial Commissioner had held that the 
attachment had not been proved, be- 
cause there was no direct evidence that 
fhe copy of the order was affixed in 
Collector's office in compliance with the 
requirements of sub-rule (2) of Rule 54. 
Their Lordships of the Privy Council 
were of the opinion on these facts that 
since there was evidence that the land 
was attached, in absence of any evidence 
to the contrary, it ought to be presumed 
that necessary formalities were complied 
with. The case which was considered by 
their Lordships of the Privy Council was 
the case quite similar to the present one. 
In thet case, as in the instant case. the 


land in question was attached but what 
was not shown by positivé evidence was 
that the copy of the proclumation of attach- 
ment was in fact published on the notice 
board of the Collector’s office. In support 
of these facts their Lordships of the Privy 
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Council made a presumption under Sec- 
tion 114 of the Evidence Act and came to 
the conclusion that all necessary formali- 
ties should be presumed to have been 
complied with. This decision of the Privy 
Council has been referred and distinguish- 
ed by Rajamannar J. of Madras High 
Court in Murugappa Chettiar v. Thiru- 
malai Nadar, AIR 1948 Mad 191 Shri 
Oza, therefore, relied upon this Madras 
decision and contended that the court 
should refuse to draw any presumption 
about the actual fact of the publication 
of the proclamation of attachment on tae 
notice board of the Collector’s office. 
After referring to the facts of this Mad- 
ras case, I find that it has no applica- 
tion to the facts of the case before me. 
In that Madras case there was merely 
an order of attachment and the court 
concerned had not taken any positive 
steps to see’ that the order of attach- 
ment was duly published. The court, 
therefore. held that the mere fact that 
an order of attachment was pending was 
not sufficient to establish the factum of 
attachment, because, passing of an order 
was one thing while the making of an 
atlachment was quite another. For this 
proposition Rajamannar J. relied upon 
the following observations of their 
Lordships of the Judicial Committee in 
Muthiah Chetty v, Palaniappa Chetti, 
ILR 51 Mad 349 = (AIR 1928 PC 139) 


“In view of these provisions the 
Board listened with some surprise to a 
protracted argument which culminated 
in the proposition that a property was in 
law attached whenever an order for at- 
ta “ment was made, The result, if this 
were so, would be that a person hold- 
ing an order could dispense with attach- 
ment altogether, as an operation cf a` 
fact, Their Lordships need not repeat in 
another form these propositions. The 
order is one thing, the attachment is 
another. No property can be declared to 
be attached unless first the order for 
attachment has been issued, and second- 
ly in execution of that order the other 
things prescribed by the rules in the 
Cede have been done.” 


Relying upon these observations of the 
Judicial Committee, Rajamannar J. ob- 
served that a bare order of attachment 
would not be effective. Now the facts 
of the case before me are altogether 
different. Here the court has not only 
passed the order of attachment but has 
also complied with all necessary forma- 
lities for publication of the same, It has 
also taken care to send a copy of that 
order for its publication on the notice 
board of the Collector. Surat. Therefore. 
there would be a presumption that the 
Collector of Surat. to whom the copy was 
sent for publication, has in his officiai 
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Capacity carried out his official duty of 
publishing the same gs desired by the 
court. This presumption, would of course, 
be rebuttable and, therefore. unless judg- 
ment-debtor has shown that the Col- 
lector has not carried out the directions 
issued by the court as regards the publi- 
gation of the attachment order on his 
motice board, it cannot be held that the 
attachment order was not published on 
the notice board of the Collector as re- 
quired by law. 


16. At any rate, since it is found 
that the order of attachment of the pro- 
perties has been sufficiently published. 
the want of that publication on the 
notice board of the Collector is merely 
an irregularity, Of course, in this case 
we are not concerned whether that ir- 
regularity would vitiate the sale or not, 
because, consideration of that stage has 
not still reached. Under the circum- 
stances, if it was found by me that the 
irregularity should, in interest of justice, 
be cured at this stage, I would have sure- 
ly done so by ordering the executing 
- court to make the publication of the at- 
tachment order even at this stage as re- 
quired by law, But I do not find that any 
such procedure is necessary. ` 


17. There is another important 
aspect of the matter which should also 
be borne in mind while considering the 
contention of the judgment-debtor that 
execution proceedings of the sale of im- 
movable properties cannot proceed with- 
out a valid attachment as contemplated 
by Order 21. Rule 54, C.P.C. That aspect 
is that the law does not require that an 
immovable property cannot be sold in 
execution without its attachment, This 
will be evident by reference to clause (b) 
of Section 51 of the Civil Procedure Code, 
which provides in clear and unequivocal 
terms that the court may order the exe- 
cution of a decree “by attachment and 
sale or by sale without attachment” of 
any property. This provision, therefore. 
shows that attachment of an immovable 
property isnot asine cua non for sale in 
execution, It is undoubtedly true that 
Rule 64 of Order 21 empowers the court 
to order attachment of the property to be 
sold. This rule is in the following terms: 


“Any court executing a decree may 
order that any property attached by it 
and liable to sale. or such portion there- 
of as may seem necessary to satisfy the 
decree, shali be sold, and that the pro- 
ceeds of such sale, or a sufficient por- 
tion thereof, shall be paid to the party 
entitled under the decree to receive the 
same,” 


It is obvious that this rule nowhere 


says that the sale of a property in ex- . 


ecution should be carried out only after 
attaching this property. In fact, even if 
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the rule says so. it could not have over- 
riding effect over the specific: provision 
of clause (b) of -Section 51 of the Civil 
Procedure Code. In these circumstances, 
lt is a wrong proposition to say that no! 
property could be sold‘ in execution of! 
a decree without attachment. If any de-' 
cision on this point is required, the same 
would be found in a Division Bench deci- 
Sion of Bombay High Court in Nam- 
dev Krishna Chaudhari v. Govardhan 
Nanabhaj Gujarathi. 41 Bom LR 463 = 
(AIR 1939 Bom 277). A similar decision 
is also recorded by the Division Bench of 
Allahabad High Court in Haji Rahim 
Bux and Sons v. Firm Samiullah and 
Sons, AIR 1963 All 320. Therefore, even 
if it is believed for the sake of argu- 
ment that the attachment of agricultural 
lands in this case is either irregular or 
invalid, the said aspect of the matter 
should not prevent the court from pro- 
ceeding further with the sale of the 
properties in question, because. the law 
does not require that an immoveable pro- 
perty canrot be sold in execution of a 
decree without first taking it into attach- 
ment. 
X x x x X X 


Appeal dismissed, 
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Vohra Bai Khatija Isabhai and others, 
Appellants v. Vohra Karimbhai Issabhai 
and others. Respondents. 


Second Appeal No. 240 of 1968. 
D/- 22-9-1972 against order of K. M. 
Satwani, Dist J.. Surendranagar in C. A. 
No. 101 of 1966. 


Index Note =— (A) Mahomedan Law 
— Hindu converts to Mahomedanism — 
In the absence ofa custom tothe contrary 
succession and inheritance are governed by 
Mahomedan Law and not Hindu Law. 


Brief Note :— (A) Held, that as it 
was not proved that the Sunni Hanafi 
Bohras (who were originally Hindus) of 
the Muli area in the former Saurashtra 
State had adopted such a custom. they 
must be held to be governed by the 
principles of a Mahomedan Law. It may 
be that there are judicial precedents 
holding that Sunni Hanafi Bohras of 
Gujarat had adopted such a custom. Those 
eases related to other parts of Gujarat. 
The Sunni Hanafi Bohras of Muli area 
cannot be equated with the Sunni Hanafi 
Bohras of Gujarat merely because Muli 
area now forms part of Guiarat State: 
Case Law Discussed. 

(Paras 3. 5. 6. 7) 
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Cases Referred: | Chronological 
(1957) 59 Bom LR 470 = ILR 
(1957) Bom 467, Bai Asha v. Bai 
Biban 
(1949) 2 Sau LR 192, Memon Mah- 
mad Isabhai v. Moosa Ismail 
AIR 1939 Bom 449 = 41 Bom LR 
825. Nurbai v. Abhram 
(1939) 49 Baroda LR 415 (Baroda 
PC), Chhotalal v. Bai Sakar 
AIR 1922 PC 414 = 50 Ind App 
108, Khatubai v. Md. Haji Abu 
(1896) ILR 20 Bom 53. Bai Baiji 
v. Bai Santokh _ D. 
13 Kathiawad LR 182, Memon 
Haji Pirmamad Isak v. Memon 
Abhram 7 
7 WISA Law Rep 127 (JCWISA), 
Memon Issa Mussa v. Ahmad 7 
V. V. Mehta, for Appellants; H. M. 
Thakore, for Respondent No. 1. 


JUDGMENT ‘— The appellants are 
the three daughters of a Sunni Hanafi 
Bohra named Issa Hasan who died on 
12th January 1954 in the town of Muh 
which formed part of the former State 
of Saurashtra at that time and where 
the deceased had settled. The deceased 
had left behind him several agricultural 
pieces of lands, a residential house and 
certain other property described in 
Schedule ‘A’ to the plaint, which was 
instituted on April 14. 1965, in the 
Court of the Civil Judge (Junior Divi- 
sion). Muli. and the suit was registered 
as Regular Civil Suit No. 40 of 1965. 
The plaintiffs claim that they are the 
daughters of deceased Bohra Issa and 
are governed by the Hanafi School of 
Mahomedan Law and are thus entitled 
collectively to a share as sharers ac- 
cording to Mahomedan Law, The plain- 
tiffs claim that afterthe demiseof their 
father defendant No. 1 Vohra Karimbhai 
step-brother of the plaintiffs was managing 
the estate of the deceased. They claim- 
ed partition of the suit properties and 
Separate possession as sharers. They also 
claimed accounts to be taken of the 
yield of the properties. It was alleged 
that an agricultural field bearing 
S. No. 1820 which was left by deceased 
Vohra Isa was sold away by -defendant 
No. 1 to defendant No. 3 by a sale deed 
and this was without the consent of the 
plaintiffs. The plaintiffs thus filed the 
suit for partition, allotment of share and 
for accounts of the property left by de- 
ceased. Defendant No. 1 to the suit is 
the step-brother of the plaintiffs. Defen- 
dant No. 2 is the real mother of the 
plaintizfs; defendant No. 3is the purchaser 
of field S. No. 1820. Defendant No, 2 
supported the plaintiffs’ case. Defendant 
No. 1 who was the real contestant resist- 
ed the suit and contended that the par- 
ties were governed by the principles of 
Hindu Law in matters of inheritance and 
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succession and, therefore, the plaintifis 
were not entitled to any share as 
sharers, nor to any share or interest im 
suit property according to principles of 
Hindu Law. Defendant No, 3 admitted to 
have purchased the field from defendant 
No. 1. He contended that the parties 
were governed by the Hindu Law in 
matters of succession and inheritance. 
He pleaded that he was a bona fide pur- 
chaser for value without notice. The 
material question on which the parties 
joined the issue was whether the var- 
ties who were Sunni Hanafi Bohras 
were governed by the principles of 
Mahomedan Law or whether they were 
governed by the principles of Hindu 
Law in matters ofinheritance and succes- 
sion. It is an admitted position that the 
defendant No. 1 was not able to point out 
any instance showing that the Sunni Boa- 
Yas of the Hanafi School who were resid- 
Ing in the area which formed part of the 
former Muli State in Kathiawar and. 
which subsequently joined the United 
States of Saurashtra in its formation in 
1949 which then became the State of. 
Saurashtra had adopted principles of 
Hindu Law so far as inheritance and 
succession matters were concerned. The 
only contention of the defendant No. 1 
was that the Sunni Bohras of Gujarat, 
were governed by the principles - of 
Hindu Law in matters of inheritance and 
succession as laid down by certain judi-' 
cial decisions and, therefore, the par- 
ties to the suit are governed by Hindu 
Law in such matters. The plaintiffs’ eyi- 
dence, on the contrary. was that they 
were Ghanchj Sunni Bohras of Hanafi 
school and that the Bohras who ‘have 
settled down in Gujarat are different from 
those in the Muli area and that they had 
no relations or social contacts with the 
Bohras of Gujarat; that the plaintiffs’ 
community was spread over in 32 villa- 
ges in the Muli area and they were re- 
quired to marry their sons and daughters 
within the area of these 32 villages 
only. The learned trial Judge found that 


‘the Sunni Ghanchi Bohras of Hanafi 


school of the Muli area were, in ab- 
sence of any custom to the conirary 
proved, governed by the principles of 
Mahomedan Law. He thus decreed the 
suit of the plaintiffs and declared that 
the plaintiffs and their sister Bai Amina 
(not a party to the proceedings) were 
collectively owners of undivided 7/24th 
share, defendant No.-.1 was the owner of 
7/12th share and defendant No. 2 ‘was -the 
owner of 1/8th share in the suit proper- 
ties consisting of five fields bearing sur- 
Vey Nos. 1818-19-21-22-24 more 


particularly described in Schedule at 
tached to the Plaint Ex. 1 and also in 
the residential house and the ‘Vada’ des- 
cribed in the Schedule. He ordered that 
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the properties be partitioned and divided 
in such a way that the plaintiffs be allott- 
ed their share in the property: He direct- 
ed the Collector, Surendranagar. to ef- 
fect partition of lands of undivided agri- 
cultural properties assessable to pay- 
ment of land-revenue to the Government. 
He directed the defendants to submit ac- 
counts of the properties in their occupa- 
tion for a period ofthree years prior to 
the date of the suit. He directed the ap- 
pointment of a commissioner to parti- 
tion the suit house and the ‘Vada’ anc to 
ascertain the valuation of the suit house 
and the ‘Vada’ for purposes of payment 
of court-fees. He thus passed a prell- 
minary decree in these terms, Defendant 
No. 1 being aggrieved by this decree filed 
Civil Appeal No. 101 of 1966 in the Court 
of the District Judge at Surendranagar 
to which appeal the three plaintiffs., de- 
fendant No. 2 and defendant No. o 
were joined as co-respondents. The 
. learned District Judge has, on 
a consideration of several decisions 
reported in Bombay. Kathiawar 

and Western India States Agency Law 
Reports, taken the view that Sunni Bohras 
belonging tothe erstwhile areasof Kath- 
jawar must be heldtobe Sunni Bohras 
of Gujarat for the purpose of deciding 
the question as to whether they are gov- 
erned by Hindu Law or Mahomedan Law 
in matters of inheritance and succession. 
He has found that the contending parties 
to the suit are Sunni Bohras. and belong 
to the Hanafi School of Law and they like 
the Sunni Hanafi Bohras of Gujarat, are 
governed by the Hindu Law in these mat- 
ters. To reach this conclusion, he has reli- 
ed on certain passages in paragraphs 22 
and 26 ofthe Principles of Mahomedan 
Law, 17th Edition, by Sir Dinshaw Mulla. 
He has thus accepted the appeal of ori- 
gina] defendant No. 1 and  non-suited 
the original plaintiffs. It is against this 
decision that the present second appeal 
is directed and is filed by the original 
pleintiffs as the appellants. To this ap- 
peal the original defendants are the par- 
ties and shown as co-respondents, 


2e Mr. V. V. Mehta. learned advo- 
cate appearing on behalf of the ap- 
pellants herein, has contended before me 
that the Sunni Hanafi Bohras of the 
Muli area of the former State of Sau- 
rashtra are not shown to have adopted by 
custom the principles of Hindu Law in 
so far-as matters of inheritance and 
succession are concerned. He has contend- 
ed that the Sunni Hanafi Bohras to which 
Mahomedan sect the parties to these 
proceedings belong are converts to Islam 
and in absence of a custom to the con- 
trary, succession to the estate of the con- 
vert is governed by the Mahomedan Law 


He has contended that the Sunni 
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Bohras of the former Saurashtra State 
and especially of the Muli area of the 
State cannot be equated with the Sunni 
Bohras of Guiarat and the precedents on 
which the learned District Judge has reli- 
ed upon relate either to the- Sunni Bohras 
of Gujarat or to the Kutchj Memons and 
therefore, the precedents have no re- 
levance in the instant case, Mr. H. M. 
Thakore, learned advocate appearing on 
behalf of the respondent No. 1 who is 
the original defendant, has supported the 
judgment and decree now under ap- 
Peal. He has contended that Muli area 
now forms part of the Gujarat State and 
is in the same territorial area and, 
therefore, the Sunni Bohras of that 
area must be equated with the Sunni 
Bohras of Gujarat and are governed by 
the principles of Hindu law in matters of 
inheritance and succession. He has fairly 


conceded that: defendant No. 1 
has not been able to Jead evi- 
dence of any custom showing thai 


the Sunni Bohras of the Muli area or of 
the Saurashtra area had adopted the 
principles of Hindu Law in matters of 
inheritance and succession. He has con- 
ceded that no such custom has been 
proved. He has. however. relied on the 
precedents which are discussed by the 
learned District Judge in paragraphs 12 
and 13 of his iudgment with which I 
will have occasion to deal with in this 
judgment. 


3. Thus, the short but impor- 
tant question which falls for my 
determination in this appeal is as to 


whether the Sunn; Hanafi Bohras of the 
Muli area of the former Saurashtra State 
are governed by the principles of Hindr 
law in so far as matters of succession 
and inheritance are concerned as alleg- 
ed by the respondent No. 1 ‘herein or 
whether they are governed by the 
principles of Mahomedan law as is the 
ease of the appellants herein. 


4, Now, it is not in dispute be- 
fore me that the parties to this appeal ex- 
cept the purchaser of a field who is res- 
pondent No, 3 with whose case I am not 
concerned in this appeal are Sunni Hanafi 
Bohras who have settled down in the 
town of Muli which was the capital oj 
the former Muli State and which har 
integrated in the United States o 
Saurashira on its formation some time 
in the year 1949, which then became 
the State of Saurashtra. Saurashtra State 
continued to exist as a part B-Stat« 
until the reorganization of the States iz 
the year 1956 and the formation of thi 
bigger bilingual Bombay State in whic! 
the Saurashtra State area was merged 
On the bifurcation of the bigger bilin 
gual State of Bombay in the year 196 


and when Gujarat State came to be form: 
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ed. the Saurashtra area fell within the 
Gujarat State. Deceased Vora Issqg Hasan 
who is the father of the appellants-plain- 
tiffs and respondent~-defendant No. 1 
who had settled down in Muli had died 
On January 12, 1954 at a time when 
Muli formed part of the erstwhile Saura- 
shira State. He died leaving several 
agricultural pieces of land, a house, a 
' ada’ and some other properties more 
particularly described in the Schedule 
attached to the plaint, about which there 
is no dispute. The appellants are the 
three daughters cf deceased Vora Issa 
Hasan by his second wife Bai Halu who 
was defendant No, 2 in the suit and who 
is respondent No, 2 herein. Respondent- 
defendant No. 1 is the son of the said 
deceased Vora Issa Hasan by his first 
wife who had died before Vora Issa 
Hasan took defendant No. 2 as the second 
wife. It is not in dispute before me that 
if the principles of Mahomedan law 
hold the field and govern the parties. the 
three appellants and their sister Amina 
will inherit the suit properties as resi- 
duaries and respondent No. 1 will take 
as residuary and defendant No, 2 will 
take as sharer according to the principles 
of Mahomedan law. There is some dis- 
pute about the share allotted by the 
learned trial Judge in the operative part 
of his judgment to which I will refer at 
the appropriate stage, There is likewise 
no dispute that ifthe principles -of Hindu 
law would govern the parties, the plain- 
tiffs would not be entitled to any inherit- 
ance which would go to respondent- 
defendant No. 1 alone as survivor and 
the appellants-plaintiffis must be non- 
suited. 


5. As aforesaid. the appellants- 
plaintiffs and  respondents-defendants 
Nos. 1 and 2 are converts to Mahomeda- 
nism and they are Sunni Hanafi Bohras 
who have settled downin Muli and it was 
at Muli that Vora Issa Hasan died on 
January 12, 1954, It is well settled that 
in absence of a custom to the contrarv. 
succession to the estate of a convert to 
Mahomedanism js governed by the Maho- 
medan law vide paragraph 21 of the 
Principles of Mahomedan Law by Mulla, 
17th Edition, page 19 Mahomedan Law 
applies not only to Mahomedans by birth 
but by religion also. A convert changes 
not only his religion but his personal 
law also. As laid down by a Divi- 
sion Bench of the Bombay High Court 
in Bai Baiji v. Bai Santok. (1896) ILR 
20 Bom 53 at p. 57, the principles laid 
down in the various decisions which 
govern the case of Hindu converts may 
thus be stated ; 


*(1) that. though the Mahomedan 
Law generally governs converts to that 
faith from the Hindu religion, yet (2) 
a well-established custom of such con- 
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verts following the Hindu Law of inherit- 
ance would override the general pre- 
sumption; (3) that this custom should, 
however, be confined strictly to cases of 
succession and inheritance; (4) and that 
if any particular usage. at variance with 
the general Hindu Law applicable to 
these communities in matters of succes- 
Sion, be alleged to exist, the burden of 
proof lies on the party alleging such 
special custom.” 


As observed therein‘ 


“These principles may now þe re- 
garded as settled. and they govern the 
presumptions of law and the burden of 
proof in cases like the present. if the 
Borah community to which the parties 
belong are shown by the evidence in 
this case to occupy the same position and 
status as the Khojas and Cutchi 
Merons.” - 

The principle clearly laid down is that 
the Mahomedan Law generally governs 
converts from the Hindu religion, but a 
well-established custom of such converts 
to the contrary will override the general 
presumption. The burden of proving a 
well-established custom falls on the 
party denying the general presumption. 
The Sunni Bohras of the Muli area were 
Originally Hindus and became subse- ` 
quently converts to Mahomedanism. 
Thus, the genera] presumption that would 
arise is that the parties to these. pro- 
ceedings except defendant No. 3 will be 
governed by the Mahomedan Law 
generally and in matters of inheritance 
and succession also. unless a custom to 
the contrary is proved about such matters, 
in absence of a custom to the contrarv. in- 
heritance and succession to the estate of 
a convert to Mahomedanism wil] be 
governed by the Mahomedan Law. It 
is thus to be seen whether such a ecus- 
tom to the contrary is proved in the 
instant case, As observed by me earlier, 
it was the case of the respondent No. 1 
that the parties were governed by the 
principles of Hindu Law in matters of 
sūccession and inheritance by custom. It 
is well settled that a custom is a rule 
which in a particular family or a parti- 
cular class or community or in a parti- 
cular district. has from long usage ob- 
tained the force of law. Such custom 
must be ancient, certain and reasonable, 
and being in derogation of the general 
rules of law, must be construed © strictly 
and it must be established by clear and 
unambiguous evidence. Mere linguistic, 
territorial or political divisions will not 
be decisive, General statements. quite 
impossible of contradiction to the effect 
that the Muslim converts of a particular 
area are governed by Hindu Lan in such 
matters are not enough. In the instant 
ease. the respondent No. 1 has not been 
able to prove any instance pointing that 
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way. much less to establish such a cus- 
tom. In absence of.any such evidence, 
the general presumption that the parties 
would be governed by Mahomedan Law 
must prevail. 


6. Mr. Thakore’s only contention 
was that the Sunni Hanafi Bohras of 
Gujarat are governed by the principles 
of Hindu Law in such matters and, 
therefore, the contending parties to these 
proceedings who had settled down in the 
Muli area which formed a part of the 
former Saurashtra State. must now be 
considered to be on the same footing as 
the Sunni Bohras of Gujarat because the 
former Muli or Saurashtra State terri- 
tory now forms a part of Gujarat State. 
Now, it is true that the Sunni Bohra 
Mahomedans of Gujarat and the Molesa- 
lam Girasiags are governed by Hindu 
Law in matters of succession and inherit- 
ance, vide Mulla on Principles of Mano- 
medan Law, paragraph 26. The eminent 
jurist. has therein relied upon the deci- 
sions in Bai Baiji v. Bai Santok. (1896) 
ILR 20 Bom 53 (supra) and Nurbai v. 
Abhr'am Mahammad, AIR 1939 Bom 449. 
Now, the case in (1896) ILR 20 Bom 53 
related to the custom of the Sunni Bohra 
Mahomedan community of Dhandhuka 
Taluka in Gujarat. Indisputably, Dhan- 
’ dhuka formed. part of the former British 
India and was a Taluka in Gujarat. The 
parties to these proceedings are Sunni 
Bohra Hanafi Mahomedans of the Muli 
State. Muli State admittedly was not a 
part of Gujarat and was a princely State 
earlier and at the material time was in- 
tegrated into the State of Saurashtra. 
The established custom of the Saurashtra 
area in such matters and especially of 
the Muli area would govern them and 
not the custom as prevalent in the. Dhan- 
dhuka Taluka. This is essentially a 
question of fact and unless the Court 
feels satisfied that the oral and written 
evidence adduced in the case establishes 
such custom in derogation of the general 
rules of Mahomedan law. the Court can- 
not presume such a custom simply be- 
cause the concerned area has now come 
to be placed in a particular State which, 
in this case, is Gujarat State, The Bom- 
bay case governs the Sunni Bohras in 
the northern part of Gujarat because 
suoh a custom was established as ob- 
taining amongst them and for which re- 
liance was also placed on some relevant 
precedents. No such precedents or cus- 
tom are established here so as to govern 
the converts of the Muli or roundabout 
area and there can be no general cus- 


tom in such cases. The decision in AIR 
1959 Bom 449, related ta the parties who 
had settled down in Anand, which form- 
ed a part of Gujarat anc of British India 
and had such established custom. The 
Bombay decision in Bai Aasha v. Bai 
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Biban, (1957) 59 Bom LR 470. also relied 
upon by Mr, Thakore related to the 
Sunni Bohras of the territory formerly 
known as the Baroda State and the con- 
tention that such Sunni Bohras were 
governed by Hindu law in matters of 
succession and inheritance was upheld 
therein on the facts of the case. Mn. 
Justice Vyas has while dealing with the 
question relied on paragraph 26 of . 
Mulla’s Principles of Mahomedan law, 
referred to earlier. The view taken was 
that the word ‘Gujarat’ which was used 
in paragraph 26 was a territorial term 
and it was used in its territorial sense, 
meaning the territory which was then 
geographically known as Gujarat. It was 
ebserved that in assigning a meaning to 
the word ‘Gujarat’ in paragraph 26 of 
Mulla’s Principles of Mahomedan Law, 
we would’ not be justified in discri- 
Minating inter se between the former 
States which were situated in the terri- 
tory of Gujarat. It was then observed 
that the word ‘Gujarat’ in paragraph 26, 
must. therefore, be so construed as to 
make the application of the law in mat- 
ters of succession and inheritance 
amongst the Sunni Bohras of Gujarat 
uniform, whether they resided in one 
State of Gujarat or the other State or 
whether they resided in those parts of 
Gujarat which were ‘under the jurisdic- 
tion of the Province of Bombay. Apart 
from that. the learned Judge has relied 
upon a decision of the Baroda Privy 

Council in Chhotalal v. Baj Sekar, (1939) 
49 Baroda LR 415. wherein it was laid 
down “that there was no codified lawin 
the Baroda State governing matters of 
succession and inheritance amongst the 
Sunni Bohras and that in the absence 
of codified law upon those subjects the 
Sunni Bohras were governed by Hindu 
law in so far as they had adopted it in 
matters of succession and inheritance as 
their personal law.” The question was 
then considered whether the Sunni 
Bohras of the former Baroda State had, 
in matters of succession and inheritance, 
adopted Hindu law as their personal 
law in light of the relevant evidence on 


record. It was on such considerations 
that Mr. Justice Vyas held in that case 
that the Sunni Bohras of the former 
Barodg State were governed py 
Hindu law in so far as they had 
adopted it In matters of succession 


and inheritance as their persona] law. 
Relying on this decision, Mr. Thakore 
tried to contend before me ‘that Muli 
or the Saurashtra area comprised in the 
former, Saurashtra State must be equated 
with ‘Gujarat simply because that area 
now forms part of Gujarat. In my opi- 
nion, that is not a correct approach 
to the problem. Whether a particular]. 
area wherein the parties or the converts 
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had settled down is now comprised in a 
particular political division or ‘State’ 
cannot be the decisive test. It is the 
custom, if any. which the converts to 
Mahomedanism have adopted in matters 
of succession and inheritance in deroga- 
tion of the general rules of Mahomedan 
law which will be decisive of the matter. 
This Bombay decision does not lay down 
an absolute proposition of law that the 
word ‘Gujarat’ means the territory which 
‘is known as ‘Gujarat at a given time. 
Such a view would lead to an anoma-~- 
lous situation if new political divisions 
are created or reorganisation of States 
is again made some time in the days to 
come and some territories which now 
form part of ‘Gujarat’ are placed in some 
other territorial or political division or 
some others are added to ‘Guiarat’ de- 
pending on the political exigencies or 
other considerations then obtaining. 
any view of the matter, the Saurashtra 
area of Muli which was formely a prince- 
ly State and presumably not a progres- 
Sive State, could not be said to have 
been governed by the progressive view 
of the Baroda State 
prevailed in the Northern Gujarat in 
places like Anand and Dhandhuka. Muli 
area was at considerable distance from 
what was then North Gujarat and it is 
not shown that similar custom and way 
and view of life prevailed in Muli area. 
It is well recognised that Halai Memons 
of Porbandar in Saurashtra (Kathiawar) 
follow in matters of succession and in- 
heritance Hindu law and not Mahomedan 
law, differing in this respect from Halai 
Memens of Bombay, Dacodi and Sulai- 
mani Bohras being adherents of the 
Western Branch of the Ismailis have al- 
ways been governed by Mahomedan 
(Shia) law. A Cutchi Memon has diffe- 
rent testamentary power and So have the 
‘Khojas’, Thus, it depends upon the ad- 
option of such customs by a community 
which is converted to Mahomedanism. A 
particular community may adopt the 
erp hp of Hindu law in matters of 
inheritance and succession and in such 
a case, it could well be urged that such 
custom will prevail. But. it will be a 
question of fact whether such a custom 
is adopted im a particular area. The 
Saurashtra or Muli area, simply because 
it has now come to be comprised in the 
Gujarat area, cannot be said to be the 
Gujarat area for the purpose of deter- 
mining the question of adoption of sucna 
custom. A political reorganisation of a 
State would not necessarily bring in a 
change in the outlook of the people. it 


is not unknown that the modes of living 
and thinking, the ordinary customs, the 
dialect, the social customs, the general 
outlook, the religious practices and the 
customs governing matters of succession 
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and inheritance even amongst the people 
of the same religious faith, are not uni- 
formin all parts of whatis now ‘Gujarat.’ 
Unless our cherished dream of emotional 
integration is achieved and regional ten- 
dencies disappear, we cannot say that 
a uniform custom is evolved. The 
question before me is one of a custom 
governing the converts to Mahomedenism 
and as aforesaid, such custom has +o be 
established by leading -cogent evidence 
of such ancient. certain and reasonable 
custom, Such custom being in deroga- 
tion of the general rules of law. must 
be construed ‘strictly, No such custom 
is established there as aforesaid. No 
authenticated case has been relied upon 
and no attempt has been made to furnish 
any instance of such custom. The only 
evidence led on behalf of the defendant 
No. 1 is a bare statement that the par- 
ties were governed by Hindu law in 
matters of inheritance and succession. but 
it was then admitted that the defen- 
dants are not in a position to cite any 
instance on the point. In my opinion, 
such evidence cannot be ‘considered to be 
evidence as to general prevalence of 
Hindu rules of succession and inherit- 
ance in a Mahomedan community in 
pie ten to the rules of Mahomedan 
law. 


a. The decision of the Court of 
the Agent to the Governor in Kathiawar 
presided over by the Judicial Assistant 
in Memon Haji Pirmamad Isak v. Memon 
Abhram Haji Pirmamad of Bantwa at pre- 
sent living in Rajkot, 13 Kathiawad LR 
182, which was sought to be relied upon by 
Mr. Thakore related to the case of par- 
tition amongst Halai Memons of Bantwa 
and what was held therein was that no 
presumption can arise as to the exi- 
stence of the Hindu law of partition 
among ancient Hindu converts to Islam 
and that the burden should have been 
placed on the person alleging such a cus- 
tom, but was wrongly placed on the 
other side. The case was, therefore. re- 
manded to the trial Court for. recording 
evidence on the point as the question 
was of importance to a large community. 
The decision has thus no relevance in 
this case. The decision of the Court of 
the Judicial Commissioner. Western ‘India 
States Agency in Memon Issa Mussa of 
Jetpur v. Ahmad. the alleged son of 
Mussa Mamad, 7 WISA Law Rep. 127, 
relied upon by Mr. Thakore merely lays 
down that “......... there is a well esta- 
blished custom whereby Memons in 
Kathiawar are in matters of succession 
and inheritance, including testamentary 
powers, governed by Hindu law.” Ik B 
observed “......,.. when the existence of a 
custom is generally known and judicially 


recognised it is not necessary to assert 
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or prove it.’ There cannot be any dis- 
pute about this latter proposition of law. 
The observation therein that “......... in 
the Bombay Presidency Cutchj Memonis 
are in matters of inheritance and succes- 
Slon governed by Hindu law while Halai 
Memons are governed by Mahomedan 
Law” to be found at page 129 of the 
Report on the contrary shows that simp- 
ly because the converts are Memons, 
they do not fall in one or the other 
category, It depends upon the custom 
which they have adopted. if any, and the 
judicial precedence relating to such sect 
on the point. The decision of the Sau- 
rashtra High Court in Memon Mahmad 
Isabhai v. Moosa Ismail, (1949) 2 Sau 
LR 192. related to the parties who were 
Halai Memong coming from Morvi 
(Kathiawar) and who had settled down 
in Nadiad in Kaira District, and is no 
authority for the propcsition that Sunni 
Bohras of Saurashtra area or of Muli 
area should be treated on par with the 
Halai Memons from Morvi or Dhan- 
dhuka or Anand. The decision of the 
Privy Council in Khatubai v. Md. Haji 
Abu, AIR 1922 PC 414, related to the 
succession to the properties left by a 
Halai Memon of Porbandar. Therein, the 
reports of a set of judgments of the 
Porbandar Court which was a native 
State from whose Court there was no 
appeal either to any Appeal Court in 
India or to the King in Council and the 
oral testimony from pleaders and from 
persons belonging to the said community 
in Porbandar as to the custom of 
succession prevalent there were relied 
upon and it was held cn evidence that 
the Halai Memons who had settled’ in 
Porbandar follow Hindu Lew of succes- 
Sion, This decision cannot, therefore, 
assist Mr. Thakore. A review of all 
the decisions which kave been relied 
upon by Mn, Thakore before me and to 
be found discussed in paragraph 12 of 
the judgment of the lower appellate 
Court merely shows that. in absence of 
a custom to the contrary. succession to 
the estate of a .convert to Mahomedanism 
is governed by the Mahomedan law and, 
in my opinion, this principle applies to 
the Sunnj Hanafi Bohras. that is to say, 
Sunni Bohras of Hanafi school of Muli 
lo which the parties to the proceedings 
admittedly belong.. There does not exist 
a general custom or any judicially re- 
cognised custom thatin matters of. succes- 
sion and inheritance, the Sunni Hanafi 
Bohras of Muli area are governed by 
Hindu Law. No such custom has been 
established. The learned District Judge 
was, therefore, not right in taking the 
view that the Sunni Bohras of Muli area 
or of Saurashtra or Kathiawar area 
should be equated with the Sunni Bohras 
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of Northern Gujarat and would be gov- 
erned by Hindu Law in such matters. 


8. In the aforesaid view of the 
matter, I must allow the appeal of the 
appellants who are the original plain- 
tiffs, set aside the decree passed by the 
Court of the District Judge in Civil 
Appeal No 101 of 1966 and restore the 
preliminary decree passed by the learn- 
ed Civil Judge (Junior Division), Muli- 
sayla, in Regular Civi] Suit No. 40 of 
1965 with the modification to which I 
will now refer. The learned trial Judge 
has in the operative part of the order 
declared that plaintiffs and their sister 
Bai Amina are collectively owners of 
undivided 7/24th share. defendant No. 1 
is the owner of 7/12th share and defen- 
dant No. 2 is the owner of 1/8th share 
out of the five stated fields, a residential 
house and a ‘Vada’ listed in the Schedule 
annexed to the plaint. Mn V. V. Mehta 
for the appellant has rightly contended 
that according to the principles of 
Mahomedan Law. daughters would be 
residuaries and will take collectively and 
that the three plaintiffs who are the 
daughters of deceased Issa along with the 
fourth daughter Amina who has now 
settled down in Karachi will be entitled 
collectively to 28/48th share, each daugh- 
ter getting 7/48th share and that 
the defendant No. 1 (son) gets double 
the share than the share of one daughter 
and thus will get 14/48th share and the 
defendant No. 2 will get 1/8th share as a 
Sharer, Mr. Thakore appearing on þe- 
half of the defendant No, 1 concedes this 
legal position. The decree of the trial 
Court in so far as it declares the shares 
of the plaintiffs with Amina and the 
share of defendant No. 1 will have, 
therefore, to be modified. The trial 
Court’s decree as regards the share of 
defendant No. 2 is maintained. I accord- 
ingly hold that the plaintiffs (annel- 
lants herein) and their sister Bai Amina 
will collectively take 28/48th share and 
each one of them wil! individually take 
7/48th share. defendant No. 1 (respon-~ 
dent No. 1 herein) will get 14/48th share 
and defendant No. 2 (respondent No. 
herein) will get 1/8th share. The decree 
of the trial Court is modified to this 
extent. With this modification. { restore 
the preliminary decree passed by . the 
learned trial Judge, set aside the decree 
passed by the learmed District Judge and 
allow this appeal. There will be no order 
as to costs of this appeal in the circum- 
stances of the case. 


9, Mr. H. M. Thakore asks for 
certificate to file Letters Patent Appeal 
against this decision. The question is 
one of custom and the proof of custom 
and no such proof hes been adduced on 
behalf of the respondent No. 1, Thus, 


aj 
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no substantial question of law arises. 
Certificate is thus not granted. 
Appeal allowed. 
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Mangalbhai Fulabhai Nai since deceas- 
ed by his heirs and legal representatives 
and another, Petitioners v. Parsotlam 
Garbadbhai Parmar and another. Respon- 
dents. 

Special Civil Application No. 1393 of 
1967 with Special Civil Application No. 
1621 of 1970, D/- 20-9-1972. 

Index Note :— (A) Bombay Tenancy 
and Agricultural Lands Act (Bom. Act 
67 of 1948), S. 32-T (as in Gujarat) — 


“Certified Landlord” — Scope and 
ambit of expression. 
Brief Note ‘— (A) The expression 


‘Certified Landlord’ under Section 32-T 
dces not include the heirs or successors- 
in-interest of the certified landlord. 
Heirs of certified landlord cannot there- 
fore maintain or continue an applica- 
tion for possession under Section 32-T. 
AIR 1967 Bom 428. Dissented from: AIR 
1962 Guji 235 (FB) Ref. 12 Guj LR 
428 Approved; Sp. C. A. No, 1043 of 
1964 D/- 25-6-69 (Gui). Overruled. 
(Paras 8. 9) 
Cases Referred: Chronological Paras 
(1971) 12 Guj LR 428 =ILR (1971) 
Guj 88, Chanchalben v. Gujarat Re- 
venue Tribunal] 7 
(1969) Spl, C. A. No. 1048 of 1964 
D/- 25-6-1969 (Gui) 1. 6. 8 
AIR 1967 Bom 428 = 69 Bom LR 
383, Parvatibai Rokade v. Shankar 
Makade 6. 7, 8 
AIR 1862 Guji 235 = 3 Guj LR 438 


(FB), Madhaji v. Mashrubhai 5 
Spl C. A. No. 1893 of 1967: C. K. 
Patel, for Petitioner; B. H. Shah, for 


Respondent; Spl C. A. No. 1521 of 1970 
A. J. Patel, for Petitioner; Respondent 
served, 


DIVAN, J. :— Both these Special 
Civil Applications have been referred to 
a Division Bench. Special Civil Applica- 
tion No. 1393/1967 thas been referred by 
M. P. Thakkar J. and Special Civil Ap- 
plication No. 1621/1970 has been referred 
by S. H. Sheth J. Both these Special 
Civil Applications raise a common ques- 
tion of law. viz.. whether the heirs of 
a certified landlord to whom the certi- 
ficate has been issued under Sec, 88-C 
of the Bombay Tenancy and Agricultural 
Lands -Act. 1948 (hereinafter referred to 
as the Act) can file or continue proceed- 
ings under Section 32-T of the Act for 
the purpose of obtaining possession from 
the tenant. On February 4, 1971. M. P. 
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Thakkar J. referred Special Civil Ap- 
plication No. 1393/1967 because in his 
view there was an apparent conflict 
between two decisions of J. B. Mehta J 
which have a direct bearing on the 
main question which arises for determina- 
tion. The two decisions are Spl. C. A. 
1043 of 1964, decided on 25-6-1969 (Gui) 
and Chanchalben v. Gujarat Revenue 
Tribunal, (1971) 12 Guj LR 428 The 
order of reference to a larger Bench was 
passed by S. H. Sheth J. on March 15, 
1971. when he found that the same ques- 
tion was referred by M. P. Thakkar J. 
to a larger Bench, 


2. Before taking up the discus- 
sion regarding the legal point arising in 
the case, it will be appropriate to refer 
to the facts of each Special Civil] Applica- 
tion. In Special Civil Application No 1393 
of 1967, the original petitioner in this 
High Court was one Mangalbhai Fulabhai. 
whose father Fulabhai Ambaidas was the 
Original landlord and Fulabhai had ob- 
tained a certificate of exemption under 
S. 88-C of the Act, the certificate was 
issued to Fulabhai on May 6, 1959 and 
later on Fulabhai died on September 28. 
1959. During the pendency of the Srecial 
Civil Application filed by Mangalbhai 
in this Court, Mangalbhai expired and 
subsequently his heirs and legal repre- 
sentatives have been brought on the re- 
cord of this case. Mangalbhaji applied for 
possession under Section 32-T of the 
Act on March 3, 1962 and before that 
date he had served the original tenant 
Garbadbhai with a notice to quit on 
December 19, 1961. The Mamlatdar, 
Petlad. who tried the case held in favour 
of Mangalbhai and awarded possession to 
him, The tenant died during the pen- 
dency of the proceedings before the 
Mamlatdar and his heirs and legal re- 
presentatives came on the record and 
the heirs of the original tenant preferr- 
ed an appeal against the order of the 
Mamlatdar. The appeal was disposed of 
by the Deputy Collector. Kaira, wo 
allowed the appeal and set aside the 
order of the Mamlatdar. Against the de- 
cision of the Deputy Collector, Mangal- 
bhai went in Revision to the Gujarat Re- 
venue Tribunal and the Revenue Tribu- 
nal held that the certificate of exemp- 
tion having been obtained by Fulabhai, 
the deceased father of Mangalbhai. the 
latter i.e. Mangalbhai could not maintain 
an application for possession under Sec- 
tion 32-T of the Act. as he was not tne 
certified landlord. The present Civil Ap- 
plication No. 1393/1967 thas been filed 
against this decision of the Revenue 
Tribunal. 


3. The facts in Special Civil Ap- 
plication No. 1621/70 are that the veti- 
tioner before the High Court is a tenant 


12 Guj. [Prs. 3-4] 


and the respondent Bai Manguben is the 
widow of one Chimanlal Kishorbhai, who 
prior to his death was the landlord of 
the petitioner. The lands admeasuring 4 

acres and 12 gunthas in all were leased 
by Chimanlal to the petitioner. Chimanlal 

died on March 24, 1964 and he had ap- 

plied for an exemption certificate under 

Section 88 C of the Act and the certificate 

had been granted to him on September: 
30. 1958. Chimanlal prior tohis death ap-_ 
plied for possession of these lands under 

Section 32 T of the Act. That application 

was made on March 23, 1962. The Mam- 

latdar had awarded possession of one of 

the two S. Nos. comprising the lands 

of the tenancy to the landlord. The peti- 

tioner appealed against the decision of 

the Mamlatdar. The appeal was heard by 

the Prant Officer. Kaira and the Prant 

Officer, had remanded the matter back 

to the Mamlatdar, After the remand, the 

Mamlatdar again awarded all the lands to 

the landlord and after that order the pe- 

titioner went in appeal. which was dis- 

posed of by the Deputy Collector, Kaira, 

The appeal was dismissed by the Deputy 

Collector, Thereafter the petitioner went 

in revision before the Gujarat Revenue 

Tribunal and the Tribunal dismissed the 

Revision Application. Special Civil Ap- 

plication No. 1621 of 1970 has been filed 

by the petitioner against this order of the 

Gujarat Revenue Tribunal. 


4, Before referring to the dif- 
ferent decisions on the point. it would be 
advisable to refer to the provisions of 
Ss, 32-T, 88-C and other relevant provi- 
sions of the Act. Ss. 32 to 32-R provide for 
compulsory purchase of the land and con- 
sequential proceedings on such compui- 
sory purchase under the tiller’s day legisla- 
tion and the relevent date is April 1, 
1957, As of that day, which was known 
as the tiller’s day in the State Act, every 
tenant was deemed to have purchased 
from his landlord free from all encum- 
brances the land held by him as a tenant. 
Under Section 88-C. which in its present 
form was brought on the Statute Book 
by Bombay Act No. 13 of 1957. nothing 
in Sections 32 to 32-R (both inclusive) is 
to apply to lands leased by any person 
if such land does not exceed an econo- 
mic holding and the total annual income 
of such person including the rent of such 
land does not exceed Rs. 1500/-. Under 
sub-section (2) of Section 88-C, every 
person eligible to the exemption provid- 
ed in sub-section (1) shall make an ap- 
plication in the prescribed form to the 
Mamilatdar within whose jurisdiction all 
or most of the pieces of land leased by him 
are situate. within the prescribed period 
for a certificate that he is entitled to such. 
exemption. By Gujarat Act No. 16 of 
1960, a proviso is added that where such 
person ig a widow, she may make such 
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application before the Ist day of July 
1961 notwithstanding that the period pre- 
scribed under this section has expired. 
We may point out thet by Rule 53 of the 
Bombay Tenancy and Agricultural Lands 
Rules, 1956. as amended from time to 
time, an application for a certificate un- 
der sub-section (2) of Section 88-C shall 
be made on or before 31st day of Decem- 
ber 1959. There are certain other exemp- 
tions to which we will refer later on. 
Therefore, so far as ordinary persons 
are concerned the application for 
exemption has to be made by the 

ndlord on or before 31st Decem- 
ber 1959: and in the case of a widow, 
She may make an application for exemp- 
tion before July .1. 1961. It must be 
emphasized at this stage that the ex- 
emption which is granted under Sec- 
tion 88-C is from the operation of Sec- 
tions 32 to 32-R. Gujarat Act 16 of 1980, 
added Sections 32-S, 32-T and 32-U in the 
Act and Section 32-S says that for pur- 
poses of Sec. 32-T and 32-U. certified 
Jandlord means a person who holds a 
certificate issued to him under sub-sec- 
tion (4) of Section 88-C and excluded 
tenant means a tenant of land to which 
provisions of Sections 32 to 32-R (both 
inclusive) do not not apply by virtue of 
sub-section (1) of Section 88-C. Under 
Section 32-T (1), notwithstanding any- 
thing contained in Sections 31 to 31-8 
(both inclusive) but subject to the provi- 
sions of this section a certified land- 
lord may. after giving notice and mak- 
ing an application for possession as pro- 
vided in sub-section (3). terminate the 
tenancy of any land leased by him to 
an excluded tenant. if he bona fide re- 
quires such land for cultivating it per- 
sonally. Sub-section (2) of Section 32--T 
is not relevant for the purposes of this 
judgment. Under Section 32-T (3), the 
notice required to be given under sub- 
section (1) of Section 32-T shall be in 
writing and shall be served on the tenani 
On or before 3lst December 1961 and a 
copy thereof shall, at the same time be 
sent to the Mamlatdar. An application for 
possession of the land shall thereafter 
be made under Section 29 to the Mamlat- 
dar on or before the 31st day of March 
1962. The proviso to sub-section (3) of 
Section 32-T is again not relevant for 
the purposes of this judgment, Sub-sec- 
tion (4) of Section 32-T is in these 
words: — 

*“(4) Where the certified landlord 
is of one of the following categories, 
namely— 

(a) a minor 

(b) a widow 

_ {e) deleted 

(d) a person subject to any physical 
or mental disability 
then if he has not given a notice and 
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not made an application as required by 
sub-sectiions (1) and (3), such notice may 
be given and such application may be 
made— 

(A) by the landlord within one year 
from the date on which— 

(i) in the case of category (a), he 
attains majority; 

üi} deleted. 

(iii) in the case of category (d) he 
ceases to be subject to such physical or 
mental disability; and 

(B) in the case of a widow by the 
successor-in-title one year from 
the date on which the widow’s interest 
in the land ceases to exist: 

Provided that where a person of 
such category is a member of a joint 
family, the provisions of this sub-section, 
shal] not apply if at least one member of 
the joint family is outside the categories 
mentioned in this sub-section unless the 
share of such person in the joint family 
has been separated by metes and bounds 
before the 3lst day of March 1953 and 
the Mamilatdar on inquiry is satisfied that 
the share of such person in the land is 
separated, having regard to the area, 
assessment, classification and value of 
the land, in the same proportion as the 
Share of that person in the entire joint 


family property, and not in qa larger 
proportion.” 
4-A, The whole controversy be- 


fore us turns upon the question as to 
whether the heirs of a certified landlord 


can file an application for possession of . 


the land under Section 32-T and second- 
ly even if at the time of filing the ap- 
plication under Section 32-T, the land- 
lord who filed that application was a 
certified landlord but if he dies during 
the p2andency of that application, whe- 
ther the heirs of the certified landlord 
Can continue that application for their 
own benefit. 


. 5. The scope amd effect of the 
certificate granted under S. 32I came up 
for consideration aoe a Full Bench of 
this Court in Madhaji v., Mashrubhhai, 
3 Guj LR 438 = (AIR 1962 Guji 235) (EB). 
The žudgment of the Full Bench was 
delivered by Miabhoy J. (as he then 
was) and after examining the scheme of 
the sections, he has observed at page 456 
of the report:— 


“Reading Section 88-C as a whole, it 
fs quite clear that, although the exemp- 
tion is made dependent upon the land- 
lord fulfilling the two conditions men- 
tioned therein. the result of the fulfil- 
ment of those two conditions is that the 
land of the landlord becomes exempt 
from the provisions of the section men- 
tioned therein. In other words, the ex- 
emption aitaches to the land and not to 
the landlord, although it is the landlord 
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who. in the ultimate analysis. gets the 
benefit of exemption.” 

It was also held by the Full Bench that 
the landlord who claims exemption un- 
der Section 88-C of the Act, must fulfil 
the condition of annual income mention- 
ed therein with reference to the year 
preceding the tillers’ day ie. from Ist 
April 1956 to 31st March 1957. and not 
on the postponed date or any other date. 


6. The two judgments of J, B. 
Mehta J. about which M. P. Thakkar J. 
felt a difficulty are— (1) an unrepori- 
ed judgment in Special Civil Applica- 
tion No. 1043 of 1964 decided by our 
learned brother on 25-6-1969 (Gui. The 
contention before him in that case was 
that the certified landlord had died dur- 
ing the pendency of the Revision Ap- 
plication before the Revenue Tribunal 
and it was contended that on the death 
of the certified landlord the right to get 
possession from the excluded tenant 
lapsed and the heirs of the deceased 
landlord viz. widow and minor sən 
could not continue the application under 
Section 32-T which would abate on the 
death of the centified landlord. J. B. 
Mehta J. considered the provisions of 
Section 32-T. and particularly sub-sec- 
tion (4) of Section 32-T and held that 
the person who is the landlord or the 
tenant would always include the succes- 
sor~in-interest, unless there is something 
else in the context to compel departure. 
He based his conclusion on the reason- 
ing that the expression “person” occurr- 
ing in Section 32-S (1). which defines a 
certified landlord is of ambiguous im- 
port and Section 32-S (1). must be con- 
strued in the context of this exemption 
provision which exempts the land falling 
under Section 88-C (1) by including with- 
in the definition of the certified landlord 
and the excluded tenant even the succes- 
Sor-in-title. In view of these conclusions 
and also agreeing with the conclusions 
of a Division Bench of the Bombay High 
Court in Parvatibai’s case 69 Bom LR 
383 = (AIR 1967 Bom 428). our learned 
brother held that the right of a certi- 
fied landlord for possession of lands from 
an excluded tenant did not lapse on the 
death of the certified ‘landlord as the 
term “landlord” covers the successor-in-~ 
interest. The decision of the Division Bench 
of the Bombay High Court was based on 
the corresponding provisions of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948 as amended for the State of Maha- 
rashtra. 


7. The second decision of J. B. 
Mehta J.. where he had taken a some- 
what different view was in Chancha!lben 
v, Gujarat Revenue Tribunal, (1971) 12 
Gui LR 428. There our learned brotaer 
held: 


pa 
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“The position, therefore, clearly 

emerges that the landlord is not exempt- 
ed but the land in question is exempt 
whose landlord satisfies the two condi- 
tions on the relevant date April 1, 1957. 
The benefit of Section 88-C could be 
availed of only by the particular land- 
lord whose tenant had become a deemed 
purchaser on April 1, 1957.” 
It was also held that if the tenant be- 
came a deemed purchaser the landlord 
would have no heritable or transferable 
interest once his tenant became a deemed 
purchaser because he could not fulfil the 
two relevant conditions and he had not 
applied for getting the certificate under 
Section 88-C. The judgment.in Chanchal- 
ben’s case (1971) 12 Guj LR 428, (supra) 
indicates that the benefit of Section 88-C 
cannot be availed of by the successor of 
the person who was a landlord as on 
April 1, 1957. 


The decision of the Bombay High 
Court in Parvatiben’s case 69 Bom LR 
383 = (AIR 1967 Bom 428) (supra) 
turned upon the relevant provisions of 
the Maharashtra Act, which are in 
pari materia with the provisions of Sec- 
thon 32-T, the difference being only im 
number. Section 32-T as it applies in 
Gujarat is equivalent to Sec- 
tion 33-B as it applies in Maharashtra 
and Section 32-S of our Act is equiva- 
lent to Section 33-A of the Act as ap- 
plicable in Maharashtra. The Division 
Bench consisting of Tarkunde & K, K. 
Desai JJ. held that the right of a 
certified landlord to apply under Sec- 
33-B of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, for possession 
of land from an excluded tenant does not 
lapse on his death and can be exercised 
within the specified time, by his succes- 
sor-in-interest. Tarkunde J. who deliver- 
ed the judgment of Division Bench con- 
sidered the history of the different pro- 
visions of the Act as it was applied in 
Maharashtra and ultimately came to the 
conclusion, particularly in the light of 
sub-section (4) of Section 33-B (equiva- 
lent to Section 32-T (4) applicable in 
Guiarat) that the Legislature did contem- 
plate that even the heirs of the deceased 
certified landlord could continue the ap- 
plication or could apply for possession 
under the provisions of Section 33-B of 
the Act as applicable in Maharashtra. 


8. In our opinion, once the scheme 
of Section 32-T is borne in mind and the 
scheme is studied in the light of similar 
other provisions in the Act, the object 
of the lLegislafure becomes very clear. 
The Legislature has prescribed that a 
certified landlord means a person who 
holds a certificate issued to him under 
sub-section (4) of Section 88-C. Sec- 
tion 2 (11) defines a “Person” as includ- 
ing a joint family ee Section 2 (7-A) 
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defines “joint family” to mean an un- 
divided Hindu Family and in the case of 
Other persons a group or unit, the mem- 
bers of which are by custom joint in 
estate or residence. We are unable te 
agree with the conclusion of J. B, Mehta 
J. that the word “person” occurring in 
Section 32-S (1) is an expression of ambi- 
guous import. The word “person” in 
Section 32-S (1) has been used in its ordi- 
nary meaning and also includes the joint 
family as defined in Section 2 (7-A); and 
any person who holds the certificate issu- 
ed to him under sub-section (4) of Sec- 
tion 88-C isa certified landlord. It is 
only the certified landlord who has first 
to give notice and then to apply for 
possession on the ground that he requires 
the land leased by him to the excluded 
tenant for his bona fide requirement for 
cultivating it personally. Ordinarily the 
lenancy of a tenant under the Civil Law 
and the Transfer of Property Act is ter- 
minated when the landlord gives a notice 
to the tenant to quit but looking to 
the phraseology used in Section 32-T (1) 
where the termination is to come after 
the landlord giving the notice and mak- 
ing an application for possession as pro- 
viaed in sub-section (3), it is obvious that 
the word “terminate” with reference to 
termination of tenancy occurring in Sec- 
tion 32-T (1) means actually taking pos- 
session by the landlord in pursuance of 
the proceedings taken by him in accord- 
ance with Section 32-T (1). It is oniv 
the certified landlord who can terminate 
the tenancy in this fashion under Sec- 
tion 32-T. Both J. B. Mehta J. in his 
decision in Spl. C. A. 1043 o2 1964 Dy- 
25-6-1969 (Guj) and Tarkunde J. deliver- 
ing the judgment of the Division Bench 
in Parvatibai’s case, 69 Bom LR 383 = 
(AIR 1967 Bom 428) (supra), have put 
the particular interpretation as they did 
on the words “certified landlord’ be- 
cause of the provisions of sub-section (4) 
of Section 32-T and similar provision in 
Section 33-B (4) of the Act as applicable 
in Maharashtra, We have already set 
out in extenso the provisions of Section 
32-T (4). It must be borne in mind 
that the notice required to be given by 
the certified landlord to the excluded 
tenant must be served on the tenant on 
or before 3lst December 1961 as pro- 
vided in sub-section (3) and the applica- 
lion for possession must be made to the 
Mamlatdar under the provisions of Ser- 
tion 29 on or before March 31. 1962, To 
this period of limitation viz., notice 
having to be given on or before 3ist 
December 1961 and the application for 
possession having to be made to the 
Mamlatdar on or before March 31. 1962, 
an exception is carved out by  sub-sec- 
tion (4) of Section 32-T. The exception 
is in favour of a minor, a widow and a 
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persor subject to any physical or mental 
disability; and there was a further ex- 
ception to the two periods of limitation 
in favour of a serving member of the 
Armed Forces but that exception has 
been removed from sub-section (4) of 
Section 32-T and a special provision is 
made for members of the Armed Forces 
elsewhere in the Act. Under  sub-sec- 
tion (4) of Section 32-T in the case 
of a minor. a person, subject to a mental 
or physical disability or a widow, the 
fact that the certified landlord has not 
given a notice and has not made an ap- 
plication as required by sub-sections (1) 
and (3) before the relevant dates cannot 
stand in his way because sub-section (4) 
provides that in the éase of a minor, 
notice may be given and the application 
for possession may be made within one 
year from the date when the minor at- 
tains majority in the case of a person 


subject to any physical or mental dis- 
ability. within one year from the date 
when he ceases to be subject to such 


disability; and in the case of a widow, 
the notice may be given and the applica- 
tion for possession may be made by the 
successor-in-title of the widow within 
one year from the date on which the 
widow’s interest in the land ceases to 
exist, It is obvious that so far as the 
minor is concerned, it is not the succes- 
sor-in-title of the minor in whose favour 
the time for serving the notice and for 
making the application for possession to 
the Mamlatdar is extended by sub-sec- 
tion (4) of Section 32-T. -It is the minor 
himself who can serve the notice and 
make the application within one year of 
attaining majority. Similarly in the 
case of a person who was subject to 
physical or mental disability, he himself 
can serve the notice on the tenant and 
make the application for possession with- 
in one year of the date on which the 
landiord ceases to be subject to such 
physical or mental disability. It is only 
in the case of a widow that it is pro- 
vided that the notice to quit and the 
applicstion for possession may be made 
by the successor-in-title of the widow 
within one year from the date on which 
the widow's interest in the land ceased 
to ‘exist. Looking to the provisions of 
sub-section (1) of Section 32-T. it is ob- 
vious that the termination of the tenancy 
within the special meaning of the word 
“termination” which can be attributed, 
in the Scheme of Section 32-T is to be 
done by the certified landlord; and, 
therefcre, it is obvious even in the con- 
text of Section 32-T (4) that if the ter- 
mination is to be done by the widow's 
successor-in-title. even the successor-in- 
title must be a certified landlord. We 
may point out that under Rule 53 of the 
‘Rules. where the landlord is a minor or 
a widow or a person subject to mental 
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or physical disability, the application 
under Sec. 88-C may be made within six 
months of the minor attaining majority 
or within six months of the person sub- 
ject to mental or physica] disability 
ceasing to be subject to sucn disability 
and in the case of a widow by the succes- 
sor-in-title within six months from the 
date on which the widow’s interest in 
the land ceased to exist. 


It is unfortunate that the attention 
of the Division Bench of the Maha- 
rashtra High Court, which decided 
Parvatibai’s case, 69 Bom LR 383 = (AiR 
1967 Bom 428) (supra), or of J. B Mehta 
J. of this High Court when he decided 
Spl. C. A. 1043 of 1964, D/- 25-6-1969 
(Gui), was not drawn to similar other 
provisions of the Act where special ex- 
ceptions have been carved out in favour 
of a minor, person suffering from vhy- 
foul or mental disability and a widow. 
Under Section 3] of the Act. a right is 
given to the landlord to terminate the 
tenancy of any land after giving notice 
and making an application for possession 
as provided in sub-section (2) of Section 
31, and such an applicant can succeed 
if he requires the land for cultivating 
it personally or for any non-agricul- 
tural purpose, Under sub-section (2) of 
Section 31, the notice must be given by 
serving the tenant on or before 3ist 
December 1956 and an application [or 
possession under Section 29 must be 
made to the Mamlatdar on or before 
March 31, 1957. But under sub-section 
(3), where the landlord is a minor or a 
widow or a person subject to physical 
or mental disability, such notice may 
be given and the application for pos- 
session under Section 29 may be made 
by the minor within one year from the 
date on which he attains majority: by 
the successor-in-title of a widow within 
one year from the date on which her 
interest in the land ceased to exist: and 
within one year from the date on which 
mental’or physical disability ceases to 
exist. The proviso to sub-section (3) of 
Section 31 is on the same lines as the 
proviso to sub-section (4) of Section 32-T 
in the case of members of a joint 
family. Thus the provisions of Section 
31 and Section 32-T run on parallel 
lines viz., it is only in connection with 
the period of limitation that a special 
exception is carved out in favour of 
minors, persons suffering from mental 
or physical disability and widows and 
the provisions of sub-section (3) of Seg- 
tion 31. as also Section 32-T (4) are 
meant to give a larger period of limita- 
tion for the purpose of serving of notice 
on the tenant and for purpose of making 
an application to the Mamlatdar but- 


“it is difficult to cull out the intention of 


the Legislature regarding the main 
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exemption given in the case of widows 
only. As we have pointed out above, 
the successors-in-interest of minors or 
persons suffering from mental or phy- 
sical disability are not contemplated 
either under Section 32-T (4) or under 
Section 31 (3), 


Similarly in the case of deemed pur- 
chase of land under Section 32, a spe- 
cial provision has been made under Sec- 
tion 32-F, viz.. where the landlord is a 
minor, or a widow or a person subject 
to any mental or physical disability the 
tenant shall have the right to purchase 
such land under Section 32 within one 
year from the expiry of the period dur- 
ing which such landlord is entitled to 


terminate the tenancy under Section 31.. 


Equally, it may be pointed out that 
under Section 32-F (b), where the tenant 
is a minor, or a widow or a person sub- 
ject to any mental or physical disahi- 
lity, then subject to the provisions of 
clause (a) the right to purchase land 
under Section 32 may be exercised — 
by a minor within one year from the 
date on which he attains majority; by. a 
successor-in-title of the widow wi 

one year from the date on which her 
interest in the land ceases to exist; and 
within one year from the date on which 
the mental or physical disability of the 
tenant ceases to exist. The reason why 
we are drawing attention to these pro- 
visions of Sections 31, 32-F and Rule .53 
of the Bombay Tenancy and Agricul- 
tural Lands Rules, 1956, is that the en- 
tire scheme followed bee the Legisla- 
ture is that in the case of ordinary land- 
lords certain periods of limitation are 
prescribed for the purpose of serving 

notice on the tenant or for fixing the 
date of deemed purchase or for the pur- 
pose of making an apvlication for ex- 
emption under S. 88-C. But having pro- 
vided the periods of limitetion for serv- 
ing the notice on tenant or for making 
the application for possession or for 
making an application for obtaining the 
exemption certificate under Section 
86-C, the Legislature and the rule-mak- 
ing authority provide for special exemp- 
tions from such periods of limitation in 
the case of a minor. a person suffering 
from mental or physical disability or a 
widow. Therefore, looking to this con- 
sistent scheme adopted by the Legisla- 
ture in all such cases, the operation of 
Section 32-T (4) must be limited to the 
specific purpose for which sub-section 
(4) was enacted viz., to extend the period 
of limitation bevond the dates men- 
tioned in sub-section (3) of Section 32-T, 
viz.. 31st December 1961 for the purpose 


of serving the notice on the tenant and - 


31st March 1962 for making the appli- 
cation fer possession before the Mam- 
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latdar. In our opinion, it is difficult to 
say that the meaning of the phrase 
"certified landlord” as defined in Section 
32-S (i) of the Act as it is applicable in 
Gujarat, is enlarged by reason of the 
exemption granted in the case of the 
widow when the widow is a certified 
landlord. If the landlord was a widow, 
the period of making an application for 
exemption under Section 88-C is extend- 
ed to six months from the date on 
which the widow’s interest in the land 
ceases to exist and it is difficult to say. 
as held by the Division Bench of the 
Maharashtra High Court in Parvatibai's 
case, 69 Bom LR 383 = (AIR 1967 Bom 
428) (supra). and by J. B. Mehta J. in 
Special Civil Application No. 1043 of 
1964, D/- 25-6-1969 (Gui) that the Legis- 
lature had contemplated giving an ex- 
tended meaning to the words “certified 
landlord” because of the exemption from 
operation of period of limitation which 
exemption is to be found In Section 32-T 
(4). It is obvious when one reads Sec- 
tion 32-T (4) along with Section 31 (3) 
and Section 32-F as also in the light of 
Rule 53, that the successor of the widow, 
in case where the widow is the land- 
lord of the tenant. comes into the pic- 
ture only for the limited purpose of 
extending the period of limitation pre- 
scribed under the relevant provision of 
law. That does not mean that in every 
case the expression “certified landlord” 
would include also the heirs or succes- 
sors-in-interest of the certified landlord. 


9, In view of the above discus- 
sion, it is clear that the Revenue Tri- 
bunal was right in Spl. C. A. 1393/1967 
when it held that the heir of the certi- 
fied landlord could not maintain the 
application under Section 32-T. Though 
the reasoning which appealed to the 
Revenue Tribunal is somewhat different 
from the reasoning which has appealed 
to us, the conclusion reached by the 
Tribunal was the same, which we have 
arrived at. That Special Civil Applica- 
tion, therefore. fails and rule is discharg- 
ed in that case. In Special Civil Ap- 
plication No.1621 of 1970 the view taken by 
the Revenue Tribunal that the heir of 
the certified landlord could continue 
the application which was filed by the 
certified landlord and during the pen- 
dency of which the certified landlord 
died was erroneous and hence Spl. C. A. 
No. 1621/1970 must be allowed and rule 
must be made absolute in that matten 
There will be no order as to costs ‘n 
either of these two Special Civil Appli- 


cations. 
Rule in S. G A. No. 1393 of 
1967 discharged; that in S. C. 
A. No. 1621 of 1971 made 
absolute. 
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AIR 1974 GUJARAT 17 {V 61 C 4)* 
J. B. MEHTA AND S. H. SHETH, JJ. 
Akbarali JKasamali 
tioner v. N. G. Pandya .and another, Res- 
pondents. 


Special -Civil Appln. .No. -878 of 1969, 
D/- 24-4-1972. 

Index .Note :— (A) Gujarat Pancha- 
yats Act (1961), -Section 49 — Section .49 
cannot be struck down :on:the ground :that 
ithe power «to remove the office -bearer or 
a member iis unguided or uncontrolled. 
‘Grounds governing .removal .of -both .of 
‘them are stated in Section .49 «(1). -(1969) 
10:Guj (LR 23, ‘Relied on. ‘(Paras \4, 6) 

Index Note :—:(B) Gujarat Panchayat 
Act .(1961), Section -49 .— Where -the -chair- 
man -disobeyed superior authority’s order 
:to reinstate ‘the -servant .of ‘the panchayat 
or to-stay the introduction ‘of -octroi, it 
amounts ‘to ‘misconduct warranting re- 
moval ‘from ‘his -chairmanship -only and 
not.from membership also. .(1969) 16 Guj 
LR 23,,Rélied on. (Para 10) 

_ H. M. ‘Mehta, -for Petitioner; -:G, ‘T. 
Nanavaty, Asstt. Govt. Pleader with A.A. 
Patel of M/s. Purnanand .and :Co. Addl. 
Govt. Pleader, for Respondent .No. 1. 


- S. H. SHETH, J.:—- The petitioner 
was a member and Chairman of the Nagar 
Panchayat, Sihor in ‘Bhavnagar District. 
On 3rd March 1969 the ‘District Develop- 
ment Officer, Bhavnagar . the competent 
authority within ‘the :meaning of Sec. 49 
of the Gujarat Panchayat -Act, 1961 
served upon him a notice .to .sshow ‘cause 
why he should .not .be removed .from the 
membership and chairmanship of the 
Nagar Panchayat on the „grounds stated 
in the said show.cause notice. The.notice 
stated three grounds. The first of them 
was that he had not reinstated in service 
one U. S. „Desai, Secretary .of the -Sihor 
Nagar Panchayat who had been removed 
from service by the Nagar Panchayat 
and who .was ordered ,to be reinstated by 
the District .Development Officer whose 
decision was confirmed by :the Divisional 
Commissioner. The second ground which 
was stated was that he had not .carried 
out.an.order of interim stay .granted by 
the District Panchayat, Bhavnagar against 
the introduction of .octroi within the 
limits of the .Sihor ,Nagar Panchayat 
under .the Gujarat Gram and .Nagar .Pan- 
chayats Taxes and Fees Rules, 1964. ‘The 
third ground was .that he had made .al- 
.legations against and held out threats to 
the District Development -Officer by ‘his 
letters dated 22nd July, .1968 .and .30th 
July, 1968. .After having.given him.a-rea- 
sonable opportunity of .:being .heard in 


_ eri 
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(*Only portions approved ‘for reporting 
by High Court -are reported here.) 
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Raviani, Peti- - 


on the third allegation. 
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the -matter the District Development Off- 


eer by his’ order dated 5th -April 1969 


held ‘that all the three grounds which 
were alleged. against ‘him were proved 
cand .he removed ‘the petitioner -both from 
‘the ‘membership and -chairmanship of the 


Sihor Nagar ‘Panchayat under ‘Section 49 


(1) of the ‘Gujarat Panchayats Act, 1961. 
‘The :petitioner appealed against the said 
order to the Development :Commissioner, 
-Gujarat State. The Development Com- 
missioner .confirmed the findings ‘of the 
:District .Development Officer on the first 
two allegations .and set aside his finding 
In that view of 
the matter che confirmed the order of the 
District .Development Officer removing 
the :petitioner both from the membership 
-as well as from the chairmanship of the 
Sihor ‘Nagar Panchayat. 


2. It is that order which is chal- 


-lenged, in this petition. 


3.- Mr. ‘Mehta, appearing for the 
petitioner, has raised ‘before us = fol- 
owing five contentions. 

-(1) Section -49 of the Gujarat Pan- 
.chayats Act, 1961 is ultra vires Art. 14 


--in.so far as Jit ‘confers -power upon the 


‘competent authority ‘to remove a person 
from his membership of a panchayat be- ` 
.cause it is an arbitrary power conferred 
‘Upon chim. 

(2) Acts -of misconduct alleged against 
‘the petitioner were’ really committed by 
‘the Panchayat .and not ‘by ‘the petitioner 
‘and -therefore the petitioner -was not 
liable ‘to .be removed ‘from membership 
-and chairmanship of the Panchayat. 


(3) The -petitioner was not given a 
‘reasonable -opportunity of being heard 
in the matter. 


(4) The ‘District Development Officer 
who ‘held the inquiry against the peti- 
tioner was biased against him. - 


(5) In any case, there was no reason- 
able ground ‘for removing the petitioner 
‘from the -membership of -the Nagar Pan- 
-chayat. 


4. So far as the first contention 
raised by Mr. Mehta is concerned, it is 
necessary to reproduce Section 49 ‘of the 
Gujarat Panchayats Act, 1961. It is as 
{dllows: 


"{1) The -competent authority may 
remove from office any member of a 
panchayat or :the‘Sarpanch, :the Upa-Sar- 
panch, the ‘Chairman -or -as the case may 


be, the “Vice-Chairman :thereof after giv- 
‘ing thim :an -opportunity of -being 


neard 
-and giving .due notice in -that behalf to 


-the panchayat :and .after such inquiry as 
‘ it deems inecessary, if such.member, Sar- 
s~panch, Upa-Sarpanch, Chairman or Vice- 
‘Chairman, .as the -case :may be, “has been 
Puilty -of .misconduct .in the discharge of 


his duties or of any disgraceful conduct 
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or abuses his powers or makes persistent 
default in the performance of his duties 
and functions under this Act or has -be- 
come incapable of performing his duties 
under this Act. The Sarpanch, Upa-Sar- 
panch, Chairman or as the case may be, 
Vice-Chairman so removed may at the 
discretion of the competent authority 
also be removed from the membership 
of the panchayat. 


(2) The competent authority - may, 
after following the procedure laid down 
in sub-section (1) disqualify for a period 
not exceeding four years, any person who 


has resigned his office as a member, Sar- ` 


panch, Upa-Sarpanch, Chairman or Vice- 
Chairman or otherwise ceased to hold any 
such office and has been guilty of mis- 
conduct specified in sub-s. (1) or has been 
incapable of performing his duties : 


Provided that an action shall be 
taken within six months from the date 
on which the person resigns or ceases to 
hold any such office. 


(3) Any person aggrieved bý an order 
of the competent authority under sub-sec- 
tion (1) or (2) may, within a- period of 
thirty- days from the date of the com- 
munication of such order, appeal to the 
_ State Government.” 

The section, in our opinion, circumscribes 
the area within which the competent: au- 
thority may function. It does not confer 
upon him any unguided or uncanalized 
power. There are two aspects of Sec, 49 
which must be pointed out. The office 
bearer of a panchayat or a member there- 


of can be removed on the proof of any. 


one of the objective facts mentioned 
therein. Those objective facts are as fol- 
lows. 

(1) if he has been guilty of mis- 
conduct in the discharge of his duties. 

(2) if he has been guilty of any dis- 
graceful conduct. 

(3) if he has abused his powers. 

(4) if he has made persistent default 
in the performance of his duties | and 
functions under the Act or if he has be- 


come incapable of performing his duties — 


under the Act. 


of which must be proved on eyi- 
dence before a member or an office bearer 
of a panchayat is removed from his 
membership or from the office held - by 
him. Secondly, the procedure which has 
been prescribed is a judicial procedure. 
A person against whom an allegation is 
made or allegations are made by the com- 
petent authority must be given due notice 
thereof and must also be given a-.reason- 
able opportunity of being heard. It is 
also necessary under the Act to give due 
notice of the proceedings to.the pan- 
chayat of which he is.a member or an 
office bearer. After. having given notice 
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-is concerned, 


* membership. 
These are objective facts any one’ 


ship of the panchayat. 
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the competent authority is required to 
hold an inquiry and adjudicate upon the 
allegations made against a member or 
office bearer and record his findings. Any 
person against whom an order has been 
made by the competent authority has a 
right of appeal under sub-section (3) of 
section 49. Within the period prescrib- 
ed by the said sub-section an aggrieved 
member or office bearer can appeal to 
the State Government against the order 
made by the competent authority under 
sub-section (1). It is, therefore, clear 
that Section 49 contains sufficient guide- 
lines and circumscribes the area within 
which the competent: authority has ta act 
while taking action under sub-section (1) 
of Section. 49. So far as the procedure 
it is a judicial procedure 
and sub-section (3) provides for correc- 
tive .machinery in order to correct the 
errors which might have crept into the 
order of the competent authority. 


5. In Satubha K, Vaghela v. Moosa 
Raza, (1969) 10 Guj LR 23 it has been 
held that the functions of the competent 
authority under the Act are quasi-judi- 
‘cial functions. The section lays down 
sufficient guidelines and -a judicial pro- 
cedure which cannot be assailed. It is 
difficult under these circumstances to up- 
hold the contention raised by Mr. Mehta 
that Section 49 is ultra vires Article 14 
of the Constitution. 


6. Mr. Mehta has, however, tried 
to argue that so far as the removal from 
the membership is concerned, it has 
been left by sub-section (1) at the dis- 
cretion of the competent authority and 
that therefore so far as the power of the 
competent authority is concerned, it is 
unguided and uncanalized. In other 
words, according to him, that particular 
power is an arbitrary power. We are 
unable to accede to that contention raised 
by Mr. Mehta. In our opinion, the 
grounds of removal stated in sub-sec. (1) 
of .Section 49 govern both his removal 
‘from the office which he holds in the 
panchayat and also his removal from the 
However, it must be said 
that a person who is, on proof of any one 
of the grounds stated in sub-section (1), 
removed from the office which he holds 
in the panchayat cannot ipso facto be 
removed on that account from the mem- 
bership. It is- necessary for the compe- 
tent authority to weigh and determine 
distinctly and separately the impact of 
his findings -upon' the membership of the 
person concerned as well as upon the 
office which he holds. It cannot be said 


as a matter of rule that what is -.good 


for removing a person frorn the elective 
office which he holds shall always he 
good for removing him from the member- 
In this view of 
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ithe matter, the first contention raised by 
Mr. Mehta fails and is rejected. 
x x x ‘x x 


10. The last . contention which 
Mr, Mehta has raised before us is that in 
any case there was no reasonable ground 
for removing the petitioner from the 
membership. A person can be removed 
from the membership of a panchayat 
only on the proof of one of the acts of 
misconduct or incapacity mentioned in sub- 
s. (1) of S. 49. The expression ‘misconduct’ 
is an expression of wide amplitude. The 
test as to misconduct has been laid down 
by a Division Bench of this High Court 
of which my learned brother was a mem- 
ber in the case of (1969) 10 Guj LR 23 
(supra). The test laid down in that case 
for judging misconduct which would 
justify dismissal is that it must be in- 
consistent with the fulfilment of the ex- 
press or implied conditions of service so 
that it can be said that the servant has 
disregarded the essential conditions of 
the contract of service. The fundamental 
principle is that to justify dismissal the 
-servant must contravene the express or 
implied ccnditions of his service. The 
same principle can be invoked with equal 
force in a case where a person holds an 
elective office from which he is sought to 
be removed on one or more of the 
-grounds specified in sub-section (1) of 
section 49. In the context .of sub-sec- 
tion (1) of Section 49 the misconduct must 
be such as would be in complete dis- 
regard of his duty and responsibility 
under the Act and wholly inconsistent or 
incompatible with the express or implied 
conditions of his office. In the instant 
ease, two allegations have, on evidence, 
been held to have been proved by the 
Development Commissioner. The first 
one of them is that the petitioner did not 
reinstate U. S. Desai in service even 
though he was directed to do so by the 
District Development Officer and the De- 
velopment Commissioner. Secondly, he 
introduced octroi in spite of the fact that 
the introduction was stayed by the Dis- 
trict Panchayat and he thereby contra- 
vened the interim order made by the 
superior panchayat. 
in regard to which the petitioner had to 
exercise his executive power as the 
Chairman of the Nagar Panchayat. The 


District Development Officer as well as- 


the Development Commissioner have fail- 
ed to assess, in our opinion, the impact of 
these two findings distinctly and sepa- 
rately on the office held by the petitioner 
and on his membership. The disobedi- 
‘ence on the part of the petitioner in re- 
gard to the aforesaid two orders fell 
within the realm of his executive power 
which he had as the Chairman of the 
Nagar Panchayat. It did not fall within 
the realm of the duties or functions 
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which he was required to perform as a 
member. An ordinary member of a pan- 
chayat has hardly anything to do with 
the implementation of the stay order 
granted by the District Panchayat. He 
has hardly anything to do also with the 
order of reinstatement passed by a supe- 
rior officer in respect of any servant of 
the panchayat. As a member he merely 
functions when a meeting of the pancha- 
yat is convened. In such a meeting when 
a proposal is moved he participates in the 
discussion and votes for or against it. If 
the petitioner disobeyed the aforesaid 
two orders, he did so as the- Charman. 


He did not do so and could not have done 


so aS a member of the panchayat. In our 
opinion, therefore, the order of the Dis- 
trict Development Officer as confirmed 
by the order of the Development Com- 
missioner in so far as it relates to the 
removal of the petitioner from the mem- 
bership of the Nagar Panchayat, Sihor, 
cannot be justified on the aforesaid 
grounds, though on the aforesaid grounds 
we are of the opinion that his removal 
from the Chairmanship of the Nagar 
Panchayat is justified. 


li. For the aforesaid reasons, we 
partly allow the petition and issue a 
writ of certiorari quashing the impugned 
order in so far as it relates to the re- 
moval of the petitioner from the member- 
ship of the Nagar Panchayat, Sihor and 
we confirm it in so far as it relates to his 
removal from the chairmanship of the 
Nagar Panchayat. Rule is made abso- 
lute to the aforesaid extent only. In the 
circumstances of the case, there shall be 
no order as to costs. 

Petition partly allowed. 





AIR 1974 GUJARAT 19 (V 61 C 5) 
5. H. SHETH, J. 


Asmal Bagas, Abharam, Appellant v. 
Raj Mahijibhai Parbhatsing and another, 
Respondents. 


Second Appeal No.. 327 of 1967, D/- 
28-7-1972, against order of A. T, Purohit, 
Extra Asstt. J., Baroda in Appl. No. 380 
of 1965. 

Index Note:— (A) Transfer of Pro- 
perty Act (1832), Section 58 (c) — Sale- 
deed with condition to reconvey land — 
Ostensible sale itself is consideration for ° 
agreement to reconvey and agreement is 
valid — Transaction is mortgage by con- 
ditional sale and not outright sale — 
(X-Ref:—- Contract Act (1872), S. 2 (d)). 


Brief Note:— (A) In a registered 
sale deed containing a condition’ to re- 
convey the land, the ostensible sale it- 
self is a consideration for the agreement 
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to reconvey the land; because, the ven- 
dor would not have sold the land if the 
vendee had not agreed to reconvey it. 
The agreement to reconvey the land is 
therefore valid and when other require- 
ments of Section 58 {c} are satisfied the 
-deed must be held as a mortgage by con- 


ditional sale and not an outright sale. 
ILR (1911) 35 Bom 258, Distinguished. 
(Para 12) 


Index Note :— (B) Transfer of Pro- 
perty Act (1882), Section 53 (c) — Mort- 
gage by conditional sale —-*Omission ‘to 
fix a certain date for repayment of mort- 
-gage-money is not fatal. AIR 1928 Mad 
28, -Relied on; AIR 1928 Bom 54 and 
(1906-7) 11 CWN -400 and AIR 1914 Cal 
823, ‘Distinguished. ‘(Paras 8 and fi) 


K. C. Shah, for Appellant; J. R. 
Nanavati, for Respondents. 


JUDGMENT :— The plaintiffs filed 
against the defendant Regular Civil Suit 
No. 122 of 1964 in the Court of the Civil 
Judge, Junior Division, Karjan for re- 
demption of mortgage of the suit pro- 
perty. The suit property consists of two 
parcels of land carved out of S. No. 260 
of village Dhamanja in Baroda District. 
The plaintiffs mortgaged the suit land to 
the defendant on 4th May 1954 for a sum 
of Rs. 2,925/- under a registered docu- 
ment, It is the plaintiff’s allegation that 
it is a mortgage by conditional sale. 


2: In defence the defendant con- 
tended that the transaction was an out- 
right -sale and not a mortgage by condi- 
‘tional sale. He -also contended that on 
payment of six times the assessment in 
respect of the suit land he had become 
occupant thereof. 


3. The trial Court held that the 
transaction was a mortgage by condi- 
tional sale, that the plaintiff No. 2 alone 
was entitled to redeem the mortgage and 
that the defendant had not become an ab- 
solute owner of the suit land under the 
Bombay Tenancy and Agricultural Lands 
Act, 1948. In that view of the matter 
the trial Court passed preliminary decree 
for redemption of mortgage against the 
defendant. 


å. The defendant appealed to the 
District Court. The appellate Court con- 
firmed the findings recorded by the trial 
Court. One more point was canvassed 
before the Appellate Court. It was con- 
tended by the defendant that under the 
Bombay Merged Territories (Miscellane- 
ous Alienations Abolition) Act he had be- 
come the owner of the suit land. That 
contention was negatived by the Appel- 
late Court. In that view of the matter 
the Appellate Court dismissed the appeal. 


5. It is that appellate decree 
which is called in question in this Second 
Appeal. 
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6. The first contention which Mr. 
Shah had raised before me is that the 
document, Exhibit -40, is a document of 
outright sale. It is not a document of 
mortgage by conditional sale. He has 
argued that the -document, Exhibit 40, 
refers to an earlier transaction -between 
the parties in respect of the suit land as 


‘mortgage by conditional sale but it does 


not refer to this transaction as a tran- 
saction of mortgage by conditional sale. 
The second. fact upon which he has re- 
lied is. that whereas the consideration for 
the earlier transaction .of mortgage by 
conditional sale was Rs. 1,725/-, the con- 


‘Sideration for the .present transaction was 


‘Rs. 2,925/~. Whereas the first transaction 


‘evidenced by Exhibit 59 was entered into 
-on 4th.April 1952, the present transaction 


was entered into.on 4th May 1954. Rely- 
ing upon these faets he has argued thai 
there is no evidence on record to show 
that within the period of 25 months in- 
tervening between the two transactions, 
the price of the suit land had gone up so 


much that the defendant would be justi- 
-fied in- paving a sum.of Rs. 1,200/- more 


to the plaintiffs for an identical transac- 
tion. The next fact to which he has in- 
vited my attention is that under the pre- 
Sent transaction evidenced by Exhibit 40 


‘an obligation has been cast upon the de- 
-‘fendant to pay revenue „assessment in 


respect of the suit.land. He has then in- 
vited my attention to the -expression 
“(Yavatchandra Divakarau Kulabharam 
Nandava)” which suggests that the tran- 
Saction is a transaction of outright sale. 
These are secondary aspects to which, in 


order to determine the ‘intention of the 


parties, such weight as is due to them 


-should be attached. But the principal 


fact which emerges from the .document, 
Exhibit 40, ‘is the condition to reconvey 
which is incorporated therein. That 


‘condition, when translated -into ‘English, 


reads thus: 


“On our paying the aforesaid amount 
in respect of the land under transaction 
before Vaishakh Sud 3 of any year we 


‘have a right to purchase the land under 


transaction.” 

The question which has been canvassed 
by Mr. Shah has been different from one 
which was canvassed before the Courts 
below. He has argued that -this clause 
reserves to the plaintiffs the right to re- 
purchase the land. It does not render 
the transaction a mortgage by conditional 
sale. I have to read the document as a 
whole. The heading-of that document 
states that it records the transaction of 
conditional sale of immovable property 
at Dhamanja for a sum of Rs. 2,925/-. 
Reading the document it is clear that -the 
parties entered into a transaction not .of 
an outright sale but a transaction of 
mortgage by conditional sale. Mr. Nana- 
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vaty has drawn my attention to the ex- 
pressions ‘conditional sale’ and ‘mortgage 
by conditional sale’ used in the said 
document. Those expressions indisputably 
describe the nature of the earlier tran- 
saction between the parties evidenced by 
Exhibit 59. If I read: the: aforesaid condi- 
tion in. light of the heading: of the: docu- 
ment and the description: of, the earlier 
transaction as stated in Exhibit 40, I 
have no doubt in my mind that: the par- 
ties entered. into a transactioi.. of mort- 
gage by conditional sale 


{T Mr. Shah has .next contended 
before me that within the-meaning of 
Section 58: (c) of the Transfer of Property 
Act, the document does not contain the 
‘condition’ to retransfer the suit land. 
According to him, ‘condition’ means an 
agreement between the parties to re- 
convey or retransfer the land to the 
plaintiffs. An agreement which has. no 
consideration. is, void under Section 25 of 
the Contract Act. According to him, the 
agreement to reconvey or re-transfer the 
suit land to the plaintiffs is without any 
consiceration. He has relied upon. the 


definition in clause (d) of Section 2 of the 


Contract Act in that behalf. It -reads 


thus. 


“When, at the desire of the promisor, 

the promisee or any other person has 
done or abstained’ from doing, or does or 
abstains from doing, or promises to do or 
to abstain from doing, something, such 
act ‘or abstinence or promise is called a 
consideration. for the promise.” 
The expression ‘at the desire of the pro- 
misor governs. the entire definition. 
Therefore, at the desire of the promisor. 
argues Mr. Shah, the promisee must have 
done one .of the following six things: 

{3} He must have done something. 


(2) He must have abstained from do- 
ing something. 


(3) He does something. 

(4). He abstains. from doing some- 
thing.. | 

(5) He promises to do something. 

(6} He promises to abstain from do- 
ing something. 
Out of the six alternatives, contends. Mr. 
Shah, the fifth alternative governs the 
present case. According to him, there- 
fore, the plaintiffs have promised: to pay 
the amount of Rs. 2,925/- to the defen- 
dant at the time of seeking the re-trans- 
fer of the suit land: to them. If, there- 
fore, the plaintiffs have promised to pay 
to the defendant a sum of Rs. 2,925/- for 
getting the land re-transferred to them, 
the performance of that promise must 
be ‘at the desire of the promisor’. The 
languege in which the aforesaid récital 
is couched in Exhibit 40, shows, contends 
Mr. Shah, that whereas the defendant 
the promisor is under an obligation to 
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reconvey the land, there is no obligation 
on the plaintiffs to- purchase it. On the 
contrary, the language suggests that the 
plaintiffs have an option to pay the 
amount or not to- pay. it and, therefore, 
to purchase- the land or not to purchase 
it. He has placed, this construction on 
the strength of. that part of the aforesaid 
recital which says that the plaintiffs 
would pay before Vaishakh Sud 3 of any 


year. This expression used in Ex. 40 


does. not satisfy the requirement arising 
out of the. expression ‘at the desire of the 


promisor’ used in Section 2 (d) of the 
Contract Act. If that is the case, the 
argument advanced by Mr. Shah will 


In Vishveshar Sub- 
rao Kulkarni v. Sadashiv Venkatram- 
anayya Harite,, AIR 1926 Bom 54 the 
facts of the case show that there was a 
simultaneous agreement under which the 
defendant agreed, to reconvey the land 
to the. plaintiff whenever he terdered the 
sum.of Rs, 1,268/-. A question arose whe- 
ther the expression “whenever he ten- 
dered the sum of Rs. 1,268/-” amounted 
to.a promise made ‘at the desire of- the 
promisor. The Bomaby High Court 
found it difficult to say that the plaintiff S 
promise. to pay Rs. 1,268/- at some in- 
definite- time was a promise made ‘at the 
desire of the promisor’ within zhe mean- 
ing of clause (d). It is further observed 
in that decision. that the. words ‘at the 
desire of. the promisor’ in clause (d) imply 
a promise which has a real effec: in 
conducing to the contract and that an 
‘option’ to buy’ is not equivalent to an 
‘agreement’ to buy because if there is an 
option, it becomes an agreement, if and 
when the option is. exercised. However, 
if in the facts and circumstances of the 
present case the tender of Rs. 2,925/- 
from the plaintiffs to the defendant on 
Vaishakh Sud 3 of any year was the 


Sole fact to constitute consideration, it 
must be said that the language in which 
the aforesaid recital in Exhibit 40, is 
couched. indicates that there was. an 
option for the plaintiffs to purchase the 
suit land or not to purchase it because 
they might as well not tender the 
amount of Rs. 2,925/- at any time. If 
that was. the situation, it wculd have 
been difficult for me to hold that the 
condition. to re-transfer the suit land to 
the plaintiffs, incorporated in Ex, 490, 
constituted a contract between the par- 
ties because since the option was left to 
the plaintiffs and since the plaintiffs had 
nothing to do ‘at the desire of? the defen- 
dant, it would lack consideration within 
the meaning of that expression as given 
in Section 2, (d) of the Contract Act. 
Mr. Nanavaty has, however, argued that 
the consideration, for that agreemert is 


not what the plaintiffs have option zo do 


have. to be upheld. 
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but it is what the plaintiffs have done. 
In other words, out of the six alterna- 
tives into which I have brcken the de- 
finition of ‘consideration’ as given in Sec- 
tion 2°(d), it is the first alternative which 
governs the facts of the present case. 
According to him, the plaintiffs would not 
have entered into the transaction evi- 
denced by Exhibit 40 if the defendant, 
inter alia, had not agreed to re-transfer 
the suit land. Therefore, so far as the 
transaction evidenced by Exhibit 40 is 
concerned, the cash amount of Rupees 
2,925/~ and the agreement to retransfer 
the suit land constitute its consideration. 
But so far as the agreement to retransfer 
the land to the plaintiffs is concerned, 
its consideration lies in what the plain- 
tiffs have done, viz. it lies in the osten- 
sible sale of the suit land which the 
plaintiffs have made to the defendant. 
Therefore, within the meaning of the 
first of the six alternatives specified in 
the definition of ‘consideration’ the plain- 
tiffs had ostensibly sold the land to the 
defendant, because the defendant had 
agreed to retransfer it to the plaintiffs. 
According to Mr. Nanavaty, that is a 
valid consideration. I think Mr. Nana- 
vaty is correct in this subm:ssion of his. 
The plaintiffs would not have sold the 
suit land to the defendant if the defen- 
dant had not agreed to reconvey it to the 
plaintiffs. The consideration, therefore, for 
the agreement incorporated in Ex. 40, 
_lies in something which the plaintiffs did 
in the past. If it renders the suit tran- 
saction a transaction of mortgage, the 
plaintifis have a right to redeem it on 
payment of the agreed amount not at any 
time they like but during the period of 
limitation. They cannot make any claim 
after the period of limitation has ex- 
pired for redeeming the mortgage. It is 
next argued that payment “on a certain 
date” is the essence of such a transaction 
(Sec, 58 (c) ). 


8. .In Padmanabha Avyar v. Sita- 
ram Ayyar, AIR 1928 Mad 28 it has been 
laid down that the expression “such pay- 
ment” in second and third 
Section 58 (c) refers only to the payment 
of the mortgage amount and the expres- 
sion “on a certain date’ governs the de- 
fault and not the- payment. In other 
words, the expression “on a certain date” 
used in first clause of Section 58 (c) in 
the context of a ‘default of payment of 
the mortgage-money’ does not govern 
the second and third clauses of that sec- 
tion. I think the view taken by the 
Madras High Court is correct because 
the first clause does not use the expres- 
sion ‘payment of mortgage-money on a 
certain date’, but uses the expression 
‘default of payment of the mortgage- 
money on a certain date’: Therefore, 
whereas the first clause in Section 58 (c) 


A. B, Abharam v. R. M. Parbhatsing (Sheth J.) 


clauses of - 


A.L R. 


of the Transfer of Property Act provides 
for a situation arising out of the default 
of payment of the mortgage-money, the 
second and third clauses contemplate 
situations where payment of mortgage-. 
money is to be made. Therefore, the ex- 
pression ‘on:a certain date’ used in the 
first clause in the context of the expres- 
sion ‘default of payment of the mort- 
gage-money cannot be read in the se- 
cond and third clauses of that section. 
In other words, it qualifies ‘default of 
payment’ and not ‘payment’. 


9. In Kinuram Mondol v. Nitya 
Chand Sirdar, (1906-7) 11 Cal WN 400, 
it has been held by the Calcutta High 
Court that a certain date of payment is 
an essential element of a mortgage by 
conditional sale. 


19. In the later decision in 
Mahomed Mozaffer Ali Bhuyan v. Asraf 
Ali, AIR 1914 Cal 823, the Calcutta High 
Court has held that the expression “on a 
certain date” in Section 58 (ce) does not 
imply that the mortgagor cannot make a 
tender before that date. The “certain 
date” means only the last date. It has 
also been laid down in that decision that 
the question whether a particular tran- 
saction is -an out-and-out sale or a mort- 
gage by conditional sale is to be decided 
on the strength of the intention of the 
parties to be gathered from circum- 
stances. l 


il. It appears to me that -the 
aforesaid decision of the Madras High 
Court is based on sound reasoning be- 
cause the expression ‘on a certain date’ 
used in the context of ‘default of pay- 
ment’ within the meaning of the first 
clause of Section 58 (c) cannot be read 
in the context of ‘payment’ contem- 
plated by second and third clauses of 
Section 58 (c) ‘Payment of mortgage- 
money’ is contrary to ‘default in payment 
of mortgage-money’. I am, therefore, of 
the opinion that omission to fix a ‘cer- 
tain date’ is not-fatal to the condition to 
retransfer the suit land to the plaintiffs. 
k is a valid agreement enforceable at 
aw. 


12. Mr. Shah has invited my. at- 
tention to the decision of the High Court 
of Bombay in Gurunath Balaji Mutalik 
Deshpande v. Vamanava Kom Nalarav 
Divan, ILR (1911) 35 Bom 258. In that 
case a deed of sale with option of re- 
purchase contained the following clause:— 

“I have given the land into your pos- 
session; if perhaps at any time I require 
back the land I will pay you the afore- 
said Rs. 600 and any money you may have 
spent on ‘bringing the land into good 
condition and purchase back the land.” 
Upon construction of this clause it was 
held by a Division Bench of the Bombay 
High Court that it was a purely personal 
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covenant to repurchase and that there- 
fore the suit was not maintainable. The 
principle laid down in that decision can- 
not be applied to the instant case because 
in that case there was really no agree- 
ment between the parties in regard to 
the repurchase of the land. That there 
was no agreement between the parties is 
clearly indicated by the expression “if 
perhaps at any time I require back the 
land’ used in the document of sale in 
that case. Under these circumstances, 
I am unable to accede to the contention 
raised by Mr. Shah. I am of the opinion 
that the document, Exhibit 40, contains a 
valid agreement to repurchase the suit 
land because it is backed by considera- 
tion and also because it satisfied the-re- 
quirements of Section 58 (c) of the Trans- 
fer of Property Act. 


13. The next contention which 
Mr. Shah has raised is that in terms of 
what the plaintiffs have stated in para- 
praph 4 of the plaint, Exhibit 1, the de- 
fendant has become the- owner of the suit 


land under the provisions of the Bombay. 


Tenancy and Agricultural Lands Act and, 
that therefore, no decree for redemption 
can be passed against him. I am unable 
to accept this contention of his. What 
the plaintiffs state in paragraph 4 of 
their plaint is that in respect of the suit 
land the plaintiff No. 1 has been a perma- 
nent tenant and that he has mortgaged 
his permanent tenancy rights to the de- 
fendant. 
dant has paid six times the assessment 
in respect of the suit land to the superior 
landlord. If the defendant has. paid six 
times the assessment to the superior land- 
lord in his capacity as the mortgagee of 
permanent tenancy rights of the plain- 
tiff, he is entitléd to be reimbursed to 
that extent. The decree passed in the 
instant case provides for payment of that 
amount to the defendant. Nowhere have 
the plaintiffs stated in that context that 
the defendant has become the owner of 
the suit land. 


14, The next contention raised by 
Mr. Shah is that the defendant has be- 
come the owner of the suit land under 
the provisions of the Bombay Merged 
Territories (Miscellaneous Alienations 
Abolition) Act. There is no evidence to 
show that the suit land was governed by 
the provisions of the said Act and that 
the defendant has become the owner 
thereof on the abolition of the tenure 
under which the suit land was held. He 
has invited my attention to Ex. 38 which 
is an extract from village form No. VI 
for village Dhamanja. Village form No. 
VI is not a document of. title and as 
against the document. Ex. 40, village form 
No. VI, Ex. 38, cannot prevail. There is no 
other evidence in support of this conten- 
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tion. It was raised for the first time be- 
fore the lower Appellate Court. Obvi- 
ously therefore, in respect of that con- 
tention no evidence was led before the 
Trial Court where it was not raised. 

15. In the result, since all the con- 
tentions raised by Mr. Shah fail, the ap- 
peal fails and is dismissed with costs. 

Appeal dismissed. 
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Vidyaben, Plaintiff Appellant v. 
Jagdishchandra Nandshankar Bhatt and 
others, Defendants. Respondents. 


First Appeal No. 584 of 1970; D/- 20- 
7-1972 against order of H. V. Bakshi, J. 
7th City Civil Court, Ahmedabad in C, 
S. No. 522 of 1969. 


Index Note:— (A) Hindu Suedo. 
Act (1956), S. 31 (as repealed by Repeal- 
ing Act 58 of 1960) — Effect — The Act 
repealed by S. 31 viz., Hindu Womens’ 
Rights to Property Act, 1937 does not 
revive. (X. Ref. — General Clauses Act 
(1897), S. 7). 


Brief Note:— (A) The reason is that 
Act 58 of 1960 does not show that it was 
to be revived. (Para 7) 


Index Note:— (B) Hindu Succession 
Act (1956), S. 6, Explanation 1 — Death 
of coparcener leaving behind widow and 
son — Widow entitled to claim share in 
joint family property in her own right 
and also as heir of deceased husband. 

(Para 1) 

Brief Note:— (B) Thus where the 
deceased coparcener was survived by 
wife, son and four daughters, the pro- 
perty would be divided in three parts, 
1/3 going to the widow in her own right 
as she would have been entitled to a 
share equal to that of a son and husband 
had partition taken place immediately 
before the death of her husband; the son 
would get 1/3 share and the remaining 
1/3 share i. e. the interest of the deceas- 
ed in the property would be equally 
divided among all the six heirs. Thus 
the widow would be entitled to 1/3 + 1/18 
share, the son to 1/3 + 1/18 share and 
daughters would each get 1/18 share. AIR 
1966 Bom 169 and AIR 1967 Orissa 194 
Followed; AIR 1964 Bom, 263 Dissented 
from. (Paras 7 & 11) 


Miss V. P. Shah, for Appellant; G. 
N. Desai with M. D. Pandya; (for Nos. 1 
to 3) and J. M. Patel, (for Nos. 4 and 5), 
for Respondents. 


JUDGMENT:— This appeal is direct- 
ed against the judgment and decree of 
the learned Judge, City Civil Court, 7th 
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Court, Ahmedabad declaring that the 
deceased Nandshanker Vishvanath Bhatt 
had left the suit immovable property viz. 
Shanker Niwas as the Joint Hindu family 
property in his hands and that the plain- 
tiff and defendants Nos. 1 to 5 were each 
entitled to claim. 1/18 share from out of 
1/3 share of the deceased. in the aforesaid 
joint family property, and that over and 
above his 1/18 share, defendant No. 1 
was also entitled. to. have remaining 2/3 
share in the suit immovable property as 
' surviving coparcener on the death of the 
deceased. 
2. The facts giving rise to 

appeal briefly stated are as under:— 


this 


The present appellant Vidyaben is the 


widow of Nandshanker Vishvanath Bhatt. 
She was the second wife of the said. 
Nandshanker Bhatt and defendants Nos. 
4 and 5 are the two daughters born of 
that marriage. Defendant No. 1 is the 
son of Nandshanker Bhatt and. defen- 


dants Nos. 2 and 3 are the daughters of 


the 
first wife. 


deceased born by his pre-deceased 
Nandshanker died on 16- 


1-1960 at Ahmedabad leaving’ behind him 


surviving the plaintiff and all the defend- 
ants. He left the immovable property 
known as Shanker Niwas as described in 
para 3 of the plaint and also some cash 
as averred by the plaintiff, According 
to the plaintiff, all the property left by 


Nandshanker Bhatt was his self acquired. 
property and all the parties to the. suit. 


had 1/6 share’ therein as. his heirs. On 
that basis, she claimed partition. of her 
share and- physical possession thereof. 
Defendants Nos. 1. 2 and 3 resisted the 
plaintiffs suit by written statement Ex. 


9. They contended that. the plaintiff. had. 


no right to file a suit in respect of the 
suit property; that the suit property was 
not separate and. self acquired property 
of the deceased; that it was acquired. by 


the deceased from: the funds of the joint. 


family and therefore, defendant No. 1 
who was the son. of the deceased was a 
coparcener along with him and affer his 
death, he became the sole owner of the 
suit property by survivorship. In the 
alternative, it was urged. by them that 
even if the suit property was found: to be 


separate or self acquired property of the 


deceased, the plaintiff had: no right to 
claim partition of the said immovable 


property under Section 23 of the Hindu- 


Succession Act 1956 hereinafter referred 
to as the Act because it was a dwelling 
house in possession of the members of 
the family and there was no necessity’ to 
partition the same. 
the plaintiffs claim to allow and reserve 
Rs. 5000/- for the education. maintenance 
and marriage’ expenses of defendants. Nos. 
4 and 5 who were minors on the date of 
the suit. On-the pleadings of the parties, 
the learned Judge framed several issues 
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at Ex. 14. The learned Judge held that 
the suit property was not the self acquir- 
ed property of the deceased Nandshanker 
but it was a joint family property in the 
hands of the deceased and that the plain- 
tiff and each of the defendants would. be 
entitled to 1/6 share in the- 1/3 share of 
the deceased: jin the suit property. The 
court negatived the right of the plaintiff: 
to. claim partition with regard to the 
remaining property and held that the 
remaining share viz: 2/3 of the joint 
family’ property would go to defendant 
No. 1 by, survivorship being the son and 
sole’ surviving coparcener. He, there- 
fore, passed: a. preliminary decree accord- 
ingly. Against the said judgment and 
decree of the learned Judge below, the 
original plaintiff. Vidyaben has preferred 
the present appeal to this court. 


3. Miss V. P. Shah, learned 
Advocate for the appellant submitted that 
the lower court was clearly in error in 
coming to the conclusion that the suit 
immovable’ property was- not the self ac- 
quired: property of Nandshanker and that 
it was- acquired out of the joint family 
funds. In the alternative, she urged that 
even assuming that the suit property was 
the’ joint family property in the hands 
of Nandshanker; the plaintiff would be 
entitled to: 1/3 share therein in her own 
right as a widow of the- deceased Nand- 
shanker and also 1/6 in the 1/3 interest 
of her husband therein. According to 
her. the plaintiff as well as all the defend- 
ants would have 1/6 share in the interest 
of the deceased’ Nandshanker in the joint 
family property. 


4,. Mr. G: N. Desai’ learned 
Advocate for the respondents Nos. 1 to 
3 hotly contested this. position. He sub- 
mitted that under the general Mitakshara 
Hindu law.. a widow was not as of right 
entitled. to. claim partition. According to 
him. for. the first time, the right to claim 
partition was given to a widow under 
the Hindu Womens’ Rights to Property 
Act, 1937 and as the said Act was repealed 
by S.. 31. of the Hindu Succession Act, 
1956. she could not claim partition of the 
joint: family property and she would be 
entitled: only to be maintained out of the 
said property as long as the property re- 
mained joint in the hands of the coparc- 
eners. But in case of partition between 
the. coparceners, she would: be entitled to 
a share therein. Mr. Desai: invited my 
attention to’ the evidence on record which 
clearly disclosed that the suit house was 
acauired by the deceased Nandshanker 
out of the joint family proverty and 
therefore: he urged that the learned: Judge 
was right in negativinge’ the: plaintiff's 
contention that the property was self 
acquired property of Nandshanker Bhatt. 
Mr. Desai submitted that under the 
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provisa and the explanation to Section 6 
of the Act, in order to ascertain the share 
of the deceased coparcener in the joint 
family property only notional division 
was envisaged and no actual partition 
was deemed or was to be effected. He. 
therefore, urged that the only purpose 
of this Section is to ascertain the share 
of the deceased in the joint family pro- 
perty for the purpose of being distribut- 
ed amongst his various heirs. But that 
would not mean that the joint family 
status would come to an end merely he- 
cause the share of the deceased was 
ascertained on the basis of notional parti- 
tion. He submittted that the view taken 
by the Bombay High Court in this respect 
was not correct. He, therefore, support- 
ed the judgment of the lower court. 


5. Before discussing the legai 
aspect, it will be worthwhile to refer to 
the evidence of the parties in order to 
find out the nature of the property left 
by the deceased’ Nandshanker Bhatt. I+ 
is not disputed before me that Nandshan- 
ker Bhatt left only the immovable pro- 
perty known as Shanker Niwas situated 
in the city of Ahmedabad. 
disputed before me that the first floor of 
that property is occupied by the members 
of the family while the ground floor is 
let to tenants. It is also not disputed be- 
fore me that there are three different 
out-houses attached. to this property which 
are also tenanted. Except the bare word 
of the plaintiff that the suit property 
was the self acquired property of her 
husband, there is no evidence worth the 
name to show that the said porperty was 
built. by her husband out of his own 
earnings. Deceased Nandshanker belong- 
ed to Kaira. In all, there were 
properties in Kaira consisting of a bung- 
alow and two houses. In cross-examina~ 
tion, the plaintiff had to admit that the 
third house was the property of her 
father-in-law. The evidence shows that 
the father of the deceased Nandshanker 
was the Diwan in Sachin State. Deceas- 
ed Nandshanker most of the time had 
resided at Bombay and Ahmedabad for 


his services. It is hardly likely that Nand- ` 


shanker could have built any property 
with his acquired money at Kaira. No 
documentary evidence has been produc- 
ed by the plaintiff in support of her say 
that the suit property was purchased or 
built by her husband. She had to admit 
that her husband had sold the bungalow 
at Kaira in the year 1954 or 1955 and 4-5 
years thereafter, he had built a bungalow 
at Ahmedabad. According to her, 
husband Had spent about Rs. 15000/- for 
the purchase of land on which the bunga- 
low was constructed and he had spent 
about Rs. 14000/- for the construction of 
the first floor and about Rs. 4000/- to 
5000/- for the out houses. She has not 
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been able to show that all these amounts 
were the self acquired monies of her hus- 
band, It is an admitted position that the 
bungalow as well as two houses situated 
at Kaira had been sold. by Nandshanker. 
The plaintiff has been. unable to account 
for the sale proceeds of these three pro- 
perties. Soon after the sale of these 
properties, the deceased had purchased 
the land and thereafter began to construct 
the bungalow at Ahmedabad. It is. there- 
fore, clear that there was joint family 
nucleus from which the deceased was 
able to construct this building. It can- 
not, therefore, be said that the deceased 
had built the house with his own money. 
Once it is established that there was. suf- 
ficient joint family nucleus in the hands 
of the deceased, even though prima facie 
the burden was on the defendants to 
establish that the property which was 
huilt by the deceased was joint family 
property, the said burden shifted on the 
plaintiff. In the instant case it was esta- 
blished: that there was some nucleus from 
which the construction could be made. 
The plaintiff. has been unable to rabut 
this presumption. She has been unable 
tn lead any evidence showing that the 
moneys realised by her husband out of 
the sale proceeds were utilised towards 
the maintenance of the family members 
and that the bungalow was constructed 
out of his own self acquired money. In 
the absence of any independent evidence 
oral or documentary, except the bare 
word of the plaintiff in support of her 
say that the suit property was. self acquir- 
ed: property of her husband, it cannot be 
said that the learned Judge was in error 
in coming to the conclusion that Nandsh- 
anker had constructed the suit prop2rty 
out of the joint family funds in his hands. 
Defendant. No. 1 who was aged 33 at the 
time of his deposition, stated that the 
grandfather had two houses and one 
bungalow at Kaira. His father, that is 
deceased Nandshanker sold these twa 
houses: in about. 1937 and the bungalow 
ir 1956. His father had a house at Daria- 
pur in Ahmedabad which. was purchased 
by him in 1939. from the money left by 
his grandfather. He sold that house in 
1945: In cross-examination, he stated 
that he did not know the total price 
which his father realised from the sale 
of the two houses and the bungalow at 
Kaira or the house at Dariapur, Ahmeda- 
bad. He also did not know the salary his 
grand-father was getting while he was 
the Diwan of Sachin. In this connection. 
it may be noted that defendant No. 1 
must have been. a minor at the time his 
grand-father was serving as Diwan of 
Sachin State. Moreover, he could not 
have any personal knowledge about his 
salary. Similarly, he could not have anv 


knowledge about the exact amount rea- 
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lised by his father from the sale of the 
three properties left by his grandfather at 
Kaira, But that does not mean that defen- 
dant No. 1’s statement that his grand- 
father had left the three properties at 
Kaira was not true. If these three proper- 
ties were acquired by the deceased Nand- 
Shanker with his own money, the plain- 
tiff would have been able to lead some 
evidence either by reference to a sale 
deed or by some extracts of Government 
record showing that the property stood 
in the name of her husband only. No 
such evidence was led by the plaintiff 
Under the circumstances, in my opinion, 
the learned Judge was right in holding 
that the property built by Nandshanker 
was the joint family property in his hands 
and that it was not his self acquired pro- 
perty. 

6. The next important question 
which would arise for my consideration 
is whether it would be open to the plain- 
tiff to claim partition of the joint family 
property. Her suit was on the basis that 
the suit property was the self acquired 
property and on that basis, she had claim- 
ed 1/6 interest therein not only for her- 
self but for each of the defendants. Mr. 
Desai, therefore, urged that once the basis 
of the suit is knocked down and if the 
property is held to be the joint family 
property, could the plaintiff claim parti- 
tion and possession of her share in the 
suit property? According to Mr. Desai, 
she could not claim any partition of her 
share in the joint family property but 
she would only be entitled to a share as 
an heir in the interest of her deceased 
husband in the joint family property, at 
the most. According to him, Secticn 6 
of the Act did not envisage any partition 
between the members of the family. It 
merely pertained to devolution of the 
interest of the deceased in the joint familv 
property and had nothing to do with the 
partition of the share of other copar- 
ceners therein. Mr. Desai submitted that 
the plaintiff was not a coparcener in her 
own right in the sense that she did not 
possess any interest by birth in the joint 
family property. She, therefore, could 
not claim any partition of the suit pro- 
perty and she would be entitled to a share 
therein only, if there was partition 
between her husband and other coparc- 
eners. In the instant case, as the husband 
had died without effecting the partition, 
his interest in the property would devolve 
on his heirs by succession. But so far 
as the remaining property is con- 
cerned that would go by survivorship 
because the joint family status cannot be 
severed by devolution of the share of the 
deceased in the joint family property on 
his heirs. In order to appreciate this 
point, it will be worthwhile to refer to 
Section 6 of. the Act. It says— 
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“When a male Hindu dies after the 
commencement of this Act, having at the 
time of his death an interest in a Mitak- 
shara coparcenary property, his interest 
in the property shall devolve by survivor- 
ship upon the surviving members of the 
coparcenary and not in accordance with 
this Act.” 


But there is a proviso which qualifies this 
proposition of law. This proviso states— 


“Provided that, if the deceased had 
left him surviving a female relative speci- 
fied in class I of the schedule or a male 
relative specified in that class who claims. 
through such female relative, the inte- 
rest of the deceased in the Mitakshara 
coparcenary property shall devolve by 
testamentary or intestate succession, as 
the case may be, under this Act and not 
by -survivorship.”’ 

Explanation (1) states— 


“For the purposes of this section, the 
interest of a Hindu Mitakshara copar- 
cener shall be deemed-to be the share in 
the property that would have been al- 
lotted to him if a partition of the property 
had taken place immediately before his 
death, irrespective of whether he was 
entitled to claim partition or not.” 


The effect of this proviso read with the 
said explanation is that if the deceased 
left amongst his heirs, females specified 
in class I of the schedule or a male rela- 
tive specified in that class who claims 
through such female relative the inte- 
rest of the deceased shall not devolve by 
survivorship but shall devolve by testa~ 
mentary or intestate succession and in 
order to ascertain the share of the de- 
ceased in the coparcenary property, it 
will have to be taken into consideration 
what share could have gone to him if 
there was partition prior to his death. 
In the instant case, the joint coparcenary 
consisted of only Nandshanker Bhatt and 
his son, defendant No. 1. If there was 
partition between Nandshanker and de- 
fendant No. 1 during the lifetime of 
Nandshanker, the present plaintiff being 
the wife of Nandshanker would have 
been entitled to a share in the said parti- 
tion, Therefore, if there was partition 
during the lifetime of Nandshanker each 
of them would get 1/3 share therein. 
Thus, as stated in explanation 1 the share 
of the deceased Nandshanker in the joint 
family property would be 1/3 and no 


more. Mr. Desai, learned Advocate for 
respondents Nos. 1 to 3 accepted this 
position. His say, however, is that after 


this 1/3 shara is divided amongst the heirs 
ef the deceased, the remaining 2/3 would 
go by survivorship to defendant No. 1 who 
was his son and the plaintiff being the 
widow had no right to claim any parti- 
tion therein. She would merely be en- 
titled to maintenance in lieu of her inte- 
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rest in the suit property. He conceded 
that if there was partitio between the 
defendant No. 1 and his sons who may 
subsequently be born to defendant No, 1 
and if the plaintiff was alive then, she 
would be entitled to a share therein but 
she herself cannot claim any partition of 
the-joint family property in view of the 
fact that the Hindu Women’s Rights to 
Property Act, 1937 was repealed by Sec- 
tion 31 of the Hindu Succession Act, 1956. 


~ the It is true that prior to the com- 
ing into force of the Hindu Women’s 
Rights to Property Act, 1987, the wife did 
not possess ‘any interest in the joint copar- 
cenary property during the lifetime of 
her husband. However, in case of parti- 
tion between her husband and his sons, 
she would be entitled to a share equal 
to. that of her husband or son. But she 
would not be entitled to claim partition 
in her own right and even after parti- 
tion, she would not be the absolute owner 
of: the property which. came to her 
share but she would take a limited 


interest therein. However, after the 
Hindu Women’s Rights to Property 
Act, 1937 came into force, a. widow 


was given a share in the joint family 
property equal to that of the share 
of her husband or the son and she had a 
right to claim that share by partition. 
The other incidence viz. that whatever 
share she got in the property would be a 
mere -ife interest in the estate was not 
changed. For the first time, therefore, 
the right to claim partition was given to 
a widow by this Act. This Act was re- 
pealed by Section 31 of the Hindu Suc- 
cession Act, 1956. Apparently, therefore, 
a Hindu widow would lose her right to 
claim her share by partition in the joint 
family property even though under the 
general principles of Hindu Law, she was 
entitled to a share therein. Section 31 of 
the Act is repealed by the Act 58 of 1960. 
But there is nothing in the said Act show- 
ing that the Act which was specifically 
repealed by Section 31 was to be revived. 
Under Section 7 of the General Clauses 
Act, in the absence of any specific words, 
stating that such an Act would be revived 
the result would be that the Act which 
was repealed by Section 31 of the Act 
cannot revive even when Section 31 it- 
self was repealed. For the purpose of 
this Appeal, therefore. it is assumed that 
the Hindu Women’s Rights to Property 
Act, 1937 was no longer in force. The 
pertinent question, therefore, which would 
now arise for my consideration is whe- 
ther the plaintiff-widow could claim parti- 
tion of her share by a suit as provided in 
the said Act which was now repealed and 
whether it would be open to her to claim 
physical possession of her share in the 
joint family property after the death of 
her husband. Mr. Desai urged that Sec- 
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tion 6 did not envisage any severance of 
the joint family status. It did not pro- 
vide for partition of the joint family pro- 
perty. Section 6 merely provided for 
devolution of the interest of the deceased 
coparcener in the coparcenary property 
and for that limited purpose, notional 
partition of the property was envisaged. 


‘But that would not mean that actual 


partition was visualized by the legisla- 
ture and that the moment the interest of 
the deceased in the joint family property 
was ascertained, the joint family status 
would automatically come to an end and 
the widow or any female heir would be 
entitled to claim partition therein. Mr. 
Desai in support of his submission refer- 
red to the history and growth of the 
Hindu Law. He urged that when the 
Hindu Succession Act was on the anvil 
there was great conflict between the or- 
thodox section of the Hindus and the re- 
formists. Ultimately, a balance was struck 
by the legislature and Hindu Succession 
Act saw the light of the day. Under this 
Act, the notion of the joint family pro- 
perty was not done away with. Accord- 
ing to Mr. Desai, if coparcenary existed 
even after the said Act came into farce, 
all other incidents of coparcenary ro- 
perty would remain intact save those 
which were specifically amended, modi- 
fied or repealed by the provisions of this 
Act. Mr. Desai urged that the legal fiction 
was created for the limited purpose of 
ascertaining the share of the deceased in 
the joint family property and the said 
fiction must be limited to the purpose for 
which it was created and cannot be ex- 
tended. In support of his say, he referred 
to several cases to which J need not refer 
for the simple reason that I accept the 
proposition that legal fiction must be 
limited for the purpose for which it was 
ereated. However, in my opinion, Sec- 
tion 6 itself by implication gives a right 
to the female heir mentioned therein to 
claim partition of the joint family pro- 
perty. As already observed earlier, the 
main section states that when a Hindu 
dies after commencement of this Act, his 
interest in the Mitakshara coparcenary 
property would devolve by survivorship 
upon the surviving coparceners. So appa- 
rently, this: section kept intact all the 
incidents, of the coparcenary property. 
But if we read the proviso and explana- 
tion 1 along with the main section, it 
will be clear that whenever the deceas- 
ed left behind him surviving female rela- 
tive specified in class I of the schedule. 
the incidents of coparcenary property re- 
garding devolution of the interest of the 
deceased by survivorship upon the sur- 
viving members no longer survived and 
his interest would devolve by testamen- 
tary or intestate succession as. the case 


may be. In my opinion, therefore, the 


28 Guj. [Pr. 7] 


moment the deceased coparcener left be- 
hind him his: heirs who included female 
relative specified in class I of the sche- 
dule the law governing coparcenary pro- 
perty with regard: to devolution of inte- 
rest would no longer be applicable and 
the testamentary or intestate succession 
as provided by this Act would govern 
the case. I, therefore, do not agree with 
Mr: Desai that even after the interest of 
the deceased in the joint family property 
is carved out, the remaining property 
would remain joint in the hand of the 
son and the widow would not be entitled 
to claim partition therein, It is not dis- 
puted that a suit for partition could be 
filed by the female heirs so: far as 
share of the deceased coparcener in the 
joint family is concerned. Thus, the 
plaintiff who is also an heir of the de- 
ceased Nandshanker can file-a suit as an 
heir of Nandshanker to get the share in 
the- interest of Nandshanker in the joint 
family property. If such a suit is filed, 
one has to find out as to what would be 
the share of Nandshanker. Explanation 1 
says that in such a case, the interest of 
a Hindu Mitakshara coparcener shall be 
deemed to: be: the share in the proverty 
that could have beem allotted to' him if 
the partition of the property had taken 
place immediately before his death. As 
already observed above, if the partition 
had taken place immediately before the 
death of Nandshanker, the plaintiff would 
have beer entitled to a share equal to 


that of her husband: and the son. If the 


plaintiff would have been entitled to a 
share in the joint family property if the 
partition had taken place during the life- 
time of her husband: and: if before effect- 
ing the partition, the husband dies and 
his interest im the property has to be 
severed on the legal fiction that his share 
would be: the share which would have 
been allotted to him on partition just 
prior to Kis death I fail to understand 
why the plaintiff would not be entitled 
to claim 1/3 share in this suit for parti- 


tion. In my opinion the moment the inte-- 


rest of the deceased in the joint family 
property ‘is severed, the joint family sta- 
tus would come to an end and it would 
be open to the widow to claim partition 
therein. It is difficult to envisage a posi- 
tion that even though the share of the 
deceased has to be ascertained on the 
footing that the wife would get the share 
if there was partition of the joint family 
property just prior to the: death of her 
husband, she would not get any share 


after his death and that the son’ would 


take the remaining property by survivor- 
ship. The very fact that Section 6 of the 
Act is qualified by the proviso and ex- 


planation, it would indicate that the in- 
cidents of coparcenary property regard- 
ing devolution of the interest of the de- 
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ceased in the coparcenary property would 
by survivorship: no longer be applicable. 
The proviso clearly states that in a case 
where there were fernale heirs specified 
in class I of the schedule, the property 
would not devolve by survivorship but 
would go by testamentary or intestate 
succession. It means by implication that 


‘the joint family status would come to an 


end. In my opinion, therefore, the plain- 
tiff would: be entitled not only to get a 
share in the interest of her husband in 
the joint family property but she would 
also get a share-in her own right im the 
remaining property. I am supported in 
my view by the case of Rangubai: w/o: 
Lalji Patil v. Laxman Lalji Patil, AIR 
1966- Bom 169 wherein it was observed at 
p. 173 that— 


“Section. 6 recognises the Hindu Law 
of Survivorship but by the proviso 
creates an exception and provides for de- 
volution of the interest of the deceased 
coparcener if he died intestate: and left 
any of the female heirs. specified in clause 
1 or a male relative specified therein 
claiming through such female relative: If 
the explanation had not been- there, there 
would not have been any difficulty in ac- 
cepting the interpretation suggested in 
Dinshaw Mulle’s Principles of Hindu Law 
and by other text writers. The difficulty 
has been created by reason of the expla- 
nation which defines the interest of such 
Hindu Mitakshara coparecener. According 
to the explanation the interest is— 
“deemed to be the share im the property 
that would have- been allotted to him if 
a partition ef the property had taken 
place- immediately before his death.” 


The question is what.was intended by the 
Legislature when it enacted this Explana- 
tion. The intention of the. Legislature is 
to be found from the words used giving 
them their ordinary meaning. The Ex- 
planation enacts in effect — that there 
shall. be deemed. to have been a partition 
before his. death and such property as 
would have. come to- his share would be 
divisible amongst his heirs. It introduces 
a legal fiction of a partition before his 
death since without such fictional parti- 
tiom his share cannot be possibly deter- 
mined. In Section 7 which makes provi- 
sion for succession to persons governed 
by Marumakkattayam or Nambudri law 
by: sub-section (1), and to persons who 
are governed by Aliyasantana law by 
sub-section (2), there is an explanation to 
each which also defines the interest of 
such coparcener to mean such share in 
the property that would have fallen to 


‘him or her if partition of the property 


per capita had been made immediately 
before his or her death and such share is 
deemed to have been allotted to him. or 
her absolutely. It would therefore appear 
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from the scheme of-Sections 6 and 7 that 
the Legislature intended that it shall be 
deemed that ‘there was a partition in fact 
and substance -and that such property .as 
would be available to the deceased would 
be divisible among his heirs. 


If this is so, can it then be said that 
though the Legislature intended that 
there shall ‘be deemed to be partition of 
the property and the share of the deceas- 
ed coparcener shall be deemed to have 
been separated, the share to which the 
wife would be entitled should fall in 
vacuum -and no relief can be granted to 
her? To .put it in other words, where the 
wife of such coparcener is entitled to a 


-Share at such .partition, should she not 
‘be entitled to claim .it and should such 
Share ‘be éllowed to be enjoyed by the 


son or sons? The Supreme Court in Com- 
missioner of Income-tax, Delhi v. S. Teja 
Singh, AIR 1959 SC 352 had occasion to 
deal with legal fictions. In paragraph 6 of 
the judgment T. L, Vankatarama Aiyar, 
J., speaking on behalf of the court says:— 


“It is a rule of .interpretation well 
settled that in construing the scope of a 
legal Action it would be proper and even 
necessary to assume all those facts on 
which alone the fiction can operate.” 


The same view was taken by the Orissa 
High Court in the case of Ananda Naik 
v. Haribandhu Naik, AIR 1967 Orissa 194 
wherein it was observed— 


“Explanation 1 however introduced 
a racical change. Though in fact Joydeb’s 
interest in the coparcenary property had 
not been carved out, a legal fiction was 
introduced that the interest shall be 
deemed to be the share in the property 
which would have been allotted to him, 
if a partition of the property had taken 
place immediately before his death. It 
postulates that in order to fix the inte- 
‘rest of Joydeb, a ‘partition immediately 
before his death must be taken to have 
occurred. If that is the legal hypothesis, 
it follows as a logical corollary that 
plaintiff No. 2 must be allotted a share 
in that partition amongst the father and 
the two sons. Thus, immediately before 
Joydeb’s death not only his interest was 
carved out-.as being 1/4th of the total in- 
terest in-the coparcenary property but 
the interest of plaintiff No. 2 was marked 
out as being equal to that of a son, The 
explanation was necessary in view of the 
provision whereunder inheritance in co- 
parcenary property by succession was 
introduced even in respect of outsiders 
to the joint family which was unknown 
to Hindu law before 1937 and was to 
some extent recognised under the 1937 
Act by treating the widow as a statutory 
heir. Under the Explanation disruption 
of the joint status had to be recognised 
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immediately before the death of the de- 
ceased coparcener.” 

In my opinion, these decisions lay down 
a correct interpretation of Section 6 and 
with respect, I entirely agree with the 
same. Mr. Desai, learned Advocate for 
the respondents, however, referred to the 
ease of Shiramabai v. Kalgonda Bhim- 
gonda, AIR 1964 Bom 263 -wherein a con- 
trary view was taken by the Division 
Bench consisting of Patel and Chitale, JJ., 
wherein it was observed that:— 


“It is not possible to uphold the con- 
tention of the appellant that as the ex- 
planation to Section 6 defines the inte- 
rest of the coparcener to be the share 
that the father would have got on a parti- 
tion it amounts to an express Saving of 
that :rule of partition for the obvious 
reason that, it does not enjoin actual par- 
tition and does not enable the mother to 
reduce her share into possession. The ex- 
of general 
application and cannot be treated as sav- 
ing the abovesaid rule of partition. To 
uphold ‘the contention would produce 
most unjust results which could never 
have been intended by the legislature.” 
It may ‘be noted that in the latter Bom- 
bay case in AIR 1966 Bom 169 (supra), 
the Division Bench which included Patel, 
J. .did not follow this decision and held 
that the mother would be entitled to a 
share. The Bombay High Court took a 
view that from the scheme of Sections 6 


.and 7, it appeared that the Legislature 


intended that there was a partition in 
fact and substance and that the said pro- 
perty as would be available to the de- 
ceased would be divisible amongst his 
heirs. In my view, ‘the latter derision 
seems to lay down a correct proposition 
of law. As already stated earlier, the 
effect of the proviso and explanatior. 1 to 
Section 6 of the-Act clearly indicates that 
the principles -governing coparcenary 


‘Hindu property were not to be applicable 


in case a coparcener died leaving behind 
him his heirs which included females 
specified in class I of the schedule. In 
my opinion, therefore, even though the 
Hindu Women’s Rights to Property Act, | 
1937 has been repealed by Section 31 of 

the Act, the plaintiff in the instant case 
would be entitled to claim partition and 
obtain physical possession of her share. 
The Kerala High Court in the case of 
Venkiteswara Pai Rama Pai v. Luis, AIR 
1964 Ker 125 (FB) has taken a different 
view. I need not discuss the principle 
enunciated therein for the simple reason 
that in Bombay where Mayukh was ap- 
plicable, a widow was entitled to a share 
equal to that of her husband and if the 
effect of the explanation 1 to Section 6 
is taken into consideration, the mother 
will be entitled to a share whenever the 
interest of the deceased coparcener de- 
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volves on his heirs by succession as laid 
down in the proviso to Section 6 of the 
Act. In my opinion, therefore, the learn- 
ed Judge below was clearly in error in 
holding that. 1/3 share of the deceased 
could be distributed amongst his heirs 
and that 2/3 thereof would go by burvi- 
vorship to the son viz., defendant No. 1. 
In my opinion, both the plaintiff and de- 
fendant No. 1 would be entitled to 1/3 
share each in the joint family property 
left by the deceased Nandshanker and 
the plaintiff and ail the defendants would 
‘tbe entitled to 1/6 share in 1/3 share of 
the deceased whieh he could have got on 
partition. 

8. Miss Shah, learned Advocate 
for the appellant submitted that cross- 
objections have been filed on behalf of 
the respondents Nos. 4 and 5 for Rs. 5,000 
towards their marriage expenses. She 
urged that marriage expenses of the other 
daughters were incurred by the father 
during his lifetime and now after his 
death, it would be just and proper if. the 
marriage expenses were incurred out of 
the family property. It may be noted that 
barring the suit immovable property, 
there is no other property from which 
marriage expenses could be incurred. The 
‘suit property has already been divided 
between the heirs as per particulars stat- 
ed above. The plaintiff who is the mother 
of these two daughters viz, respondents 
Nos. 4 and 5, is getting 1/3+1/18 share 
in the suit property. Each of the respon- 
dents Nos. 4 and 5 also would be getting 
1/18 share therein. In view of this state 
of affairs, it is not necessary to pass any 
order for marriage expenses of the said 
two daughters. In my opinion, from: her 
share, the plaintiff would be able to meet 
the marriage expenses of her daughters. 


9, Lastly, Mr. Desai, learned Ad- 
vocate for the respondents Nos. 1 to 3 in- 
vited my attention to Section 23 of the 
Act which says that— 


“Where a Hindu intestate has left 
surviving him or her both.male and fe- 
male heirs specified in class I of the sche- 
dule and his or her property includes a 
dwelling house wholly occupied by mem- 
bers of his or her family, then, notwith- 
standing anything contained in this Act, 
the right of any such female heir to claim 
partition of the dwelling house shall not 
arise until the male heirs choose to di- 
vide their respective shares therein; but 
the female heir shall be entitled to a right 
‘of residence therein; 


Provided that where such female heir 
is a daughter, she shall be entitled to a 
right of residence in the dwelling house 
only if she is unmarried or has been de- 
serted by or has separated from her hus- 
band or is a widow.” 
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Relying on these provisions, the learned 


Advocate urged that the first floor of the 


suit property is occupied by the members 
of the family. Unless the male heir viz. 
defendant No. 1 chose to divide the res- 
pective shares therein, no partition could 
be ordered by the court. Mr. Desai, there- 
fore, urged that so far as the first floor 
of the suit , property is concerned no 
order for partition should be made and 
all the members of the family who are 
using the same as residence should he 
allowed to use the same as before. There 
is great force in the submission made by 
Mr, Desai. It is not disputed ~before me 
that the first floor is occupied by the 
plaintiff as well as all the defendants and 
they are in exclusive possession of speci- 
fied portion thereof. It is not therefore 
necessary to order any partition with re- 
gard to the first floor of this house. The 
plaintiff and defendants may continue to 
occupy the same as before till defendant 
No. 1 chose to divide the respective shares 
therein as provided in Section 23. So far 
as the ground floor and out-houses are 
concerned, they shall be divided amongst 
the plaintiff and defendants as under:— 


10. The plaintiff will get 1/3 share 
therein as the wife of her deceased hus- 
band plus- 1/6 share in 1/3 interest of the 
deceased in the suit property which comes 
to 1/18 in the property. Similarly, deféen- 
dant No. 1 who is the son will also get 
1/3 share therein in his own right as a 
son plus 1/6 in 1/3 interest of the deceas- 
ed which comes to 1/18 share in the suit 
property. Each of the four daughters viz. 
respondents Nos. 2, 3, 4 and 5 will get 1/8 
in 1/3 interest therein which comes to 
1/18 share in the suit property. 


11. In the result, the appeal part- 
ly succeeds. The judgment and decree of 
the trial Court are hereby modified and 
it is hereby declared that the plaintiff 
will get 1/3 plus 1/18 share in the suit 
property. Defendant No. 1 will get 1/3 
plus 1/18 share therein and each of the 
defendants Nos. 2, 3, 4 and 5 will get 1/18 
share therein. The physical partition of 
the suit property will be made according 
to the shares mentioned above only with 
regard to the ground floor of the suit 
bungalow and all the out-houses. The 
first floor of the suit bungalow will be 
utilised for residence by the members of 
the family as before, till defendant No. 1 
chose io make partition by metes and 
bounds. A copy of the decree of this ap- 
peal to be sent to the Collector under 
Order 33, Rule 14, Code of Civil Proce- 
dure for recovering the court-fees on the 
memo af appeal and the cross-objections 
from the appellant and respondents Nos. 
4 and 5 respectively. In view of the facts 
of this case, there will be no order as to 


r 
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costs throughout. Cross-objections are 
also dismissed with no orders as to costs. 
Order accordingly. 
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Valley Noor Mohomad and another, 
Petitioners v. The State of Gujarat and 
others, Respondents. 

Special Civil Application No. 913 of 
1970, D/- 18-4-1972. f 

Index Note:— (A) Gujarat Cattle (Ex- 
port Control) Order (1961), Clause 3 — 
Prohibition to export cattle except under 
a permit is a reasonable restriction in the 
interest of public welfare — Control 
order also contains sufficient guidelines to 
the permit issuing authority — Clauses 3 
and 4, therefore, do not violate Art. 19 (1) 
(f) or Art. 14 of the Constitution. (X-Ref: 
— Clause 4).- (X-Ref:— Constitution of 
India, Art. 19 (i) (8. (Para 9) 


Index Note:— (B) Gujarat Cattle (Ex- 
port Control) Order (1961), Clause 3 — 
The Control Order is regulatory in cha- 
racter and it does not produce a direct 
and immediate impact on  inter-State 
trade — Clauses 3 and 4, therefore, are 


‘not violative of Art. 301 of the Constitu- 


tion, (X-Ref:— Clause 4). AIR 1962 SC 
1406, Relied on. (Para 10) 


Index Note:— (C) Bombay Essential 
Commodities and Cattle (Control) Act 
(1958), Preamble — The assent of the 
President even after the enactment can 
cure the infirmity arising out of want of 
previous sanction of the President by vir- 
tue of Art. 255 (c) of the Constitution. 
The Act is, therefore, protected by Arti- 
cle 304 (b). (X-Ref:— Constitution of 
India, Art. 364 (b).) AIR 1966 SC 764, Fol- 
lowed. (Para 1i) 


Index Note:— (D) Gujarat Cattle (Ex- 
port Control) Order (1961), Clause 3 — 
The expression “by law” used in Article 
304 of the Constitution means not only a 
legislative enactment but also rules and 
orders made thereunder. Control Order is, 
therefore, a law and Art. 304 applies to 
it, (X-Ref:— Constitution of India, Arti- 
cle 304). ATR 1967 SC 669, Relied on; AIR 
1967 SC 1189, Distinguished. (Para 12) 


Index Note:— (E) Gujarat Cattie (Ex- 
port Contro!) Order (1961), Clause 4 (3) 
(as amended in 12-3-1969) — Income from 
the fee is applied not fer “any incidental 
and supplementary matters” but for a 
collateral purpose unconnected with the 
Control Order — Moreover, a tax is im- 
posed in the name of a licence fee. Clause 
4 (3) is, therefore, ultra vires S. 4 (2) (3) 
of the Act. (X-Ref:— Bombay Essential 
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Commodities and Cattle (Control) Act 
(1958), S. 4 (2) (i).) (1970) 11 Guj LR 386 
and AIR 1968 SC 1119 and AIR 1968 Guj 
38, Relied on. (Para 13) 


K. S. Nanavati for I. M. Nanavati, for 
Petitioners; G. T. Nanavati, Asst. Govt. 
Pleader, with R. P. Bhatt of M/s. Bhai- 
shankar Kanga and Girdharlal, Addl. 
Govt, Pleader, for Respondents: Advo- 
cate-General served, 


l SHETH, J.:— The petitioner No 2 
1S an association of persons who arə run- 
ning salvage farms. The petitioner No. 1 
is the President of that association. The 
petitioner No. 2 association has been re- 
gistered under the Bombay Non-Trading 
Corporations Act, 1959, Its members have 
been running salvage farms at village 
Kakoshi and other places in Mehsana 
District. At their salvage farms, they re- 
celve drought buffaloes, treat them for a 
period of time and make them milch buf- 
faloes. When drought buffaloes become 
milch buffaloes, after receiving treatment 
at tHe salvage farms, they are returned to 
their owners. Drought buffaloes are re- 
ceived at these salvage farms even from 
outside the State of Gujarat — more par- 
ticularly from Bombay. The owners of 
the salvage farms charge the owners of 
such buffaloes only for their labour and 
service. They neither purchase nor sell 
the buffaloes. 


2. In 1958, the Bombay Essential 
Commodities and Cattle (Control) Act, 
1958 was enacted by the Bombay Legisla- 
ture, inter alia, to provide for mainten- 
ance and movement of cattle. It applies 
amongst others to buffaloes. Under the 
said Act, the Government of Gujarat has 
made the Gujarat Cattle (Export Control) 
Order, 1961 (hereinafter referred to as the 
Control Order). Under the said Control 
Order anyone who wants to export (out 
of the territory of Gujarat State) cattle 
has to obtain a permit from the authority 
or officer specified in the Control Order 
and has to pay a.fee for obtaining such a 
permit. The said order, in the first inst- 
ance, prescribed a licensing fee of rupees 
five per head of cattle but later on in- 
creased it to rupees twenty per head of 
cattle. The petitioners, being aggrieved 
by the levy of this licensing fee, have 
filed this petition in which they have 
raised contentions to challenge the vali- 
dity of the Control Order. Mr. K. S. Nana- 
vati has raised before us the foilowing 
four contentions:— 


(1) Clauses 3 and 4 of the Gujarat 
Cattle (Export Control) Order, 1961, are 
ultra vires Article 301 of the Conszitution 
and are not saved by Article 304 — more 
particularly so because Article 304 does 
not protect delegated legislation (pres- 
cribing a licensing fee at the rate of 
rupees twenty per cattle head for issu- 


? 
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ance of an export permit) and they do not 
Satisfy the test of reasonableness. The 
license fee levied for issuance of an ex- 
port permit is in the nature of a tax and 
it, therefore, violates Article 301 of the 


Constitution. 


(2) Clauses 3 and 4 violate Article 19 
a (g) and are not saved by Article 19 

(3) Clauses 3 and 4 violate Article 14 
inasmuch as no distinction has ‘been made 
between the owners of salvage farms on 
the one hand and the dealers in cattle on 
the other hand. 


(4) Sub-clause (3) of clause 4 is ultra 
vires Section 4 (2) (i) of the Bombay Es- 
sential Commodities and Cattle (Control) 
Act, 1958, under which it has been made. 


3. In order to appreciate conten- 
tions which Mr. K. S, Nanavati has raised 
before us, it is -necessary ‘to consider the 
scheme of the Bombay Essential Commo- 
dities and Cattle (Control) Act, 1958 (here- 
inafter referred to as the Act) in so far 
as it relates to cattle. It has been enacted 
for the purpose of controlling and regu- 
lating the production, movement, supply 
and distribution of, and trade and com- 
merce in certain commodities and the 
maintenance and movement of cattle. We 
are examining the scheme of the Act only 
in so far as it relates to control and regu- 
lation and the maintenance and movement 
of cattle. The preamble to the Act, inter 
alia, states that it has been enacted “for 
the maintenance, licensing and move- 
ment of cattle, and the licensing of deal- 
-ers in cattle, and for certain other 
purposes”. It is quite clear from the pre- 
amble that, so far as cattle are concern- 
ed, the Act refers to more than one mat- 
ter in relation to them. Section 4 confers 
upon the State Government powers to 
make orders providing for several mat- 
ters specified in it. Clause (b) of sub-sec- 
tion (1) of Section 4 empowers the State 
Government to make an order “for regu- 
lating the maintenance, movement, supply 
and distribution of, or trade and com- 
merce in cattle’. Clauses (e), (f) and (g) 
of sub-section (2) of Section 4 also relate 
to cattle. Clause (e) empowers the State 
Government to make an order “for con- 
trolling the price at which cattle 
may be bought or sold”. Clause (f) em- 
powers the State Government to make 
an order “for regulating by licence, per- 
mit or otherwise the movement, transport. 
distribution, disposal, acquisition, use and 
keeping of cattle’. Clause (g) em- 
powers the State Government to 
make an order providing “for collecting 
any information or statistics with a view 
to regulating or prohibiting any of the 
matters aforesaid’. Clause (j) of suh-ser- 
tion (2) of Section 4 confers upon the 
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State Government power to make an 
order in order to previde “for any inci- 
dental and supplementary matters”, Sec- 
tion 6 provides for further delegation of 
powers to the State Government in the 
following terms:—-‘'The State Govern- 
ment may by notified order direct that 
the power to make orders under Section 
4 shall be exercisable also by such ofS- 
cer or authority and in relation to such 
matters and subject to such conditions, if 
any, as may be specified in the order” 
Section 7 provides -for “effect of orders 
inconsistent with other enactment’. It 
states as follows:— "Any order made or 
deemed to be made under Section 4 shall 
have effect notwithstanding anything in- 
consistent therewith contained in any 
enactment other than this Act, or any in- 
strument having .effect by virtue of any 
enactment other than this Act.” Section 8 
lays down important guidelines in the 
matter of administering the provisions of 
the .Act and states as follows:— “Any 
authority or person acting in pursuance 
of this Act shall interfere with the ordi- 
nary avocations of life and the enjoy- 
ment of property as little as may be con- 
sonant with the general interest of the 
public”, Section 9 provides for the im- 
position of penalties for violation or 
breach of any of the provisions of the 
‘Act or of the orders made under Section 
4. The Schedule to the Act is divided into 
two parts; Part I specifies essential com- 
modities to which the Act applies; ‘‘Bricks 
used for building purposes” is the only 
commodity which is listed in Part I as 
the essential commodity. Part II lists up 
the cattle to which the Act applies. At 
serial No. 6 in Part II of the Schedule to 
the Act buffaloes have been mentioned. 
So far as the Act is concerned, with the 
ultimate object of maintaining the cattle 
wealth in the State of Gujarat. the State 
Government has been empowered to take 
any of tne measures svecified therein by 
making orders under the Act. The State 
Government, within the meaning of Sec- 
tion 4. can provide by making orders for 
regulating the maintenance, nove 
an 

commerce in cattle. It can also provide. 
by making an order thereunder, for con- 
trolling the price of cattle which may be 
bought or sold. Similarly, it can regulate 
by licence, permit or otherwise the move- 
ment, transport, distribution, disposal. 
acquisition, use and keeping of cattle, and 
also for collecting any information or sta- 
tistics for the purpose of effectively en- 
forcing the orders which it may make for 
any of the aforesaid purposes. It is, there- 
fore, clear that the Act empowers the 
State Government to provide, by an order 


.or orders made under the Act, for several 


purposes relating to the maintenance and 
movement of cattle. 
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å. Under the Act, the Government 
of Gujarat has made Gujarat Cattle (Ex- 
port Control) Order, 1961. It was publish- 
ed in the Offcial Gazette on October 6, 
31961. On November 9, 1962, an “order” 
was made by which clauses 3 and 4 of 
the Control Order were amended. The 
said amendment is not very material for 
the purposes of this case. On March 12, 
‘1969, a “notification” was issued by which 
sub-clause (3) of clause 4 of the Control 
Order was further amended. Clause 2 of 
the Control Order, inter alia, defines the 
expression “export” so as to mean “to 
take or cause to be taken out of the State 
of Gujarat otherwise than across a cus- 
toms frontier”. Clause 3 prohibits export 
of cattle from any place in the State of 
Gujarat except under a permit issued 
under clause 4 and except in accordance 
with the terms and conditions of such a 
permit. Clause 4 provides for issue of per- 
mits. Sub-clause (1) thereof provides for 
issue of a permit in a case where a “per- 
son desires to export any cattle for a 
limited period not exceeding four months” 
and for a specified purpose, When an ap- 
plication for issuing such a permit is 
made, the person obtaining the permit is 
required to fulfil the condition that the 
cattle exported shall be brought back to 
the State of Gujarat before the expiry of 
the period specified in such a permit. 
Sub-clause (2) provides for the issue of 
a permit in any other case. Sub-clause (3) 
is amended by the notification dated 12th 
March, 1969 and it levies a fee of Rs. 20/- 
per head of cattle for issuing a permit 
under sub-clause (2). Clause 5 provides 
for consequences in case- of failure on the 
part of a person to bring back the cattle 
into the State of Gujarat after he has ex- 
ported them under a permit issued for a 
limited period under sub-clause (1) of 
clause 4. The scheme of the Control Order 
is that the export of cattle outside the 
territory of the State of Gujarat is prohi- 
bited, except under a permit issued by the 
appropriate authority. A permit for ex- 
porting cattle for a limited period on the 
condition that they will be brought back 
within the territory of the State of Guja- 
rat before the expiry of the said period 
' Is not subiect to payment of anv license 
fee, In all other cases, a permit can be 
obtained for exporting cattle only on pay- 
ment of Rs. 20/- per head of cattle. Any 
one who exports cattle for a limited 
period under a permit issued under sub- 
clause (1) of clause 4 is deemed to have 
exported cattle without a permit. if he 
fails to bring back the cattle within the 
State of Guiarat before the expiry of the 
period specified in the permit sub-clause 
(8) of clause 4, in the first instance, pres- 
cribed a fee of five rupees per head of 
cattle for issuing a permit under sub- 
clause (2) of clause 4, By the notification 
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issued on March 12, 1969, the amount of 
fee was raised from Rs. 5/- to Rs. 20/-. 
We have examined the scheme of the 
Act and the Control Order made there- 
under. We now proceed to examine the 
a contention raised by Mr. K. S. Nana- 
vati, 


5. Mr. K. S. Nanavati has relied 
upon the decision of this Court in Lalji- 
mal Premsukhdas v. B. K. Kombrabail, 
Div. Superintendent, Western Railway, 
(1965) 6 Guj LR 282. In that case, the con- 
stitutional validity of Gujarat Groundnut 
(Transport Control) Order, 1964, made 
by the Government of Gujarat, under 
Rule 125 of the Defence of India Rules, 
1962, was challenged on the ground that 
it contravened Article 301 and that it was 
not saved by Article 302 of the Constitu- 
tion. A Division Bench of this High Court, 
of which my learned brother was a mem- 
ber, after having reviewed the case law 
bearing on the subject, amongst others 
made reference to two decisions of the 
Supreme Court. One of the decisions was 
in Atiabari Tea Co, Ltd. and Khayerbari 
Tea Co. Ltd. v. The State of Assam, AIR 
1961 SC 232 having examined the prin- 
ciples laid down in that decision of the 
Supreme Court, this Court held that the 
freedom of trade enshrined in Article 301 
includes a free flow or movement of 
goods. In order to determine whether the 
free flow or movement of goods was im- 
peded, the test which was evolved was 
whether a restriction was imposed on 
trade or its movement. The second deci- 
sion of the Supreme Court upon which 
reliance was placed was in Automobile 
Transport (Rajasthan) Ltd. v. State of 
Rajasthan, AIR 1962 SC 1406. The prin- 
ciple which this High Court applied on 
the strength of the aforesaid decision of 
the Supreme Court was that regulatory 
measures or measures imposing compen- 
Satory taxes for the use of trading facili- 
ties are not hit by Article 301. In the light 
of these principles, it examined the 
nature and character of the Guiarat 
Groundnut (Transport Control) Order and 
held that the said Order hit the trade in 
oil directly by prohibiting the traders 
from transporting oil beyond the barriers 
of the State of Gujarat and that therefore, 
it had a direct and immediate impact 
upon movement of oil from the State. 
Therefore, in the opinion of this High 
Court, it was a total prohibition of move- 
ment of oil beyond the barriers of the 
State of Gujarat. The second finding 
which it recorded upon the examination 
of the provisions of the Order impugned 
therein was that absolute and unregulat- 
ed discretion was conferred upon the 
permit issuing authority in the matter of 
issue of export permits. Therefore. this 
that the 
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Order was ultra vires Article 301. This 
decision is based upon the findings record- 
ed on the examination of the provisions 
of the said Order. It, therefore, cannot 
per se govern the instant case. The value 
of such a precedent cannot be described 
in better words than those which have 
been quoted in Freightlines & Construc- 
tion Holding Ltd. v. State of New South 
Wales, 1968 AC 625 (PC) at p. 680:— 


“Any decision that a statute is con- 
stitutional or uncenstitutional, however 
it may have been reached. is necessarily 
one of law and is. in the absence of spe- 
cial circumstances, of binding authority. 
Where such a decision has been reached 
simply by process of construction and 
comparison no difficulty arises about the 
binding authority of the decision in sub- 
sequent cases. Where, nowever, the deci- 
sion has depended in gart upon findings 
of fact there is room for argument. Where 
the facts which have entered into the 
decision were ascertained by judicial 
notice there would seem to be no sound 
reason for not according the decision the 
same authority as if it had depended 
upon nothing more than a comparison be- 
tween the challenged legislation and the 
Constitution because the only matters of 
which judicial notice can be taken are 
those considered too notorious to require 
proof. that is, matters beyond contro- 
versy. Where, however, the facts which 
have entered into the decision have been 
ascertained from evidence there is more 
room for doubt whether the decision so 
reached has binding authoritv except in 
cases where precisely the same facts are 
established. This problem, like the more 
fundamental problem of the place of evi- 
dence in constitutional cases, is not a mat- 
ter for unnecessary generalisation, be- 
cause it is possible to envisage cases 
where a decision based upon findings of 
fact could properly be called into ques- 
tion. but to deal with the case in hand I 
am not in doubt that if after taking evi- 
dence in an action the court has decided 
that a State law leaves trade. commerce 
and intercourse among the States abso- 
lutely free and so does not contravene 
Section 92, its decision on that point of 
law so long as it stands puts the matter 
at rest. Where a decision concerning vali- 
dity has been reached upon findings of 
fact it would, of course, be open to the 
court to consider the matter again upon 
the representation that the significant 
facts are no longer as they were, but this 
is another matter which need not be con- 
sidered here”. 


Since the decision of this High Court in 
Laliimal’s case, (1968) 6 Gui LR 282 
(supra) is based upon the findings record- 
ed on the provisions of the Order im- 
puened therein. we can make use only 
of a general principle evolved thereunder 
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for the purpose of determining the true 
scope and effect of the Control Order. It 
is, therefore, necessary to notice the prin- 
ciples which govern the decision in cases 
of this kind. The concept of freedom of 
trade has been correctly illustrated by 
Griffith, C. J. in Duncan v. State of 
Queensland, (1916) 22 CLR 556 in the 
following terms:— 


“But the word “free” does not mean 
extra legem, any more than freedom 
means anarchy. We boast of being an ab- 
solutely free people, but that does not 
mean that we are not subject to law.” 


Section 92 of the Commonwealth of Aus- 
tralia Constitution Act, 1900 is similar 
to Article 301 of our Constitution. Section 
92 provides that “..... a. trade, commerce 
and intercourse among the States, whe- 
ther by means of internal carriage or 
ocean navigation, shall be absolutely free” 
Article 301 provides as under:— “Subject 
to the other provisions of this Part. trada. 
commerce and intercourse throughout the 
territory of India shall be free”. The lan- 
guage used in Section 92 of the Common- 
wealth of Australia Constitution Act is 
stronger than the language used in Arti- 
cle 301. It will, therefore, be necessary to 
refer to the Privy Council decision in 
Freightlines’ case, (1968) AC 625 (PC) 
(supra). While construing the absolute 
freedom of trade within the meaning of 
Section 92 of the Australian Constitution 
Act. the Privy Council has laid down the 
following principles:— 


“the distinction is clear between laws 
interfering with the freedom to effect the 
very transaction or to carry out the very 
activity which constitutes inter-State 
trade. commerce or intercourse and laws 
imposing upon those engaged in such 
transactions or activities rules of proper 
conduct or other restraints so that it is 
dore in a due and orderly manner with- 
out invading the rights or prejudicing the 
interests of others and. where a use is 
made of se~y'ees or privileges enioyed as 
of common right. without abusing them 
or disregarding the just claims of the 
publie as represented by the State to any 
recompense or revaration that ought in 
fairness to be made.” 


“The American phrase is that inter-State 
commerce must pay its way” and it has 
been accepted by the Privy Council. 
“Those who pay them are not unfree, 
they merely pay the price of freedom”. 
“A distinction of much importance must 
be maintained between imposition upon 
things which are only incidental to or 
consequential upon carrying on the acti- 
vity, as for instance a tax on the occupa- 
tion of premises, a ‘pay roll’ tax, a pro- 
fits tax, and imposition upon the thing 
itself.” If the “inter-State trade is pro- 
tected from the ordinary incidents of 
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competitive business” it is 
munity from interference”, but it is “a 
specially privileged position”. The State, 
while it regulates trade, is entitled to 
exact a compensatory payment in order 
to re-imburse itself the cost of regula- 
tion. It is a charge for “the facility” of- 
fered. The charge should obviously be 
reasonable in the sense that it is commen- 
surate with the actual cost of mainten- 
ance and that it does not impose a prohi- 
bitory burden. “There is admittedly a 
framework within which the freedom 


“not an im- 


operates”. “This framework partly con- 
sists of rules (and charges therefor) of 
strictly regulatory nature, and partly 


consists of charges for facilities (e.g. rail- 
ways and wharves)”. “The framework 
within which the trader’s freedom ope- 
rates is nowhere indicated with any pre- 
cision or at all. Its extent is a matter of 
inference and common sense”. Therefore, 
consistent with the freedom of trade, 
there can be a regulatory charge or a 
charge for providing facilities. The con- 
cept of absolute freedom of trade incor- 
porated in Section 92 of the Australian 
Constitution Act was not so construed as 
to exclude regulations and _ regulatory 
charges. In Atiabari Tea Co.’s case, AIR 
1961 SC 232 (supra), the Supreme Court 
has examined the constitutional validity 
of Assam Taxation (on Goods Carried by 
Roads and Inland Waterways) Act, 1954. 
It was contended before the Supreme 
Court that the said Assam Act was viola- 
tive of Article 301. While examining the 
challenge made to the said Assam Act, 
the Supreme Court examined the concept 
of freedom of trade incorporated in Arti- 
ele 301. The following are the principles 
which it has laid down in that behalf: 
“The makers of the Constitution were fully 
conscious that economic unity was abso- 
lutely essential for the stability and pro- 
gress of the federal policy which had 
been adopted by the Constitution for the 
governance of the country”. Part XIII of 
the Constitution, therefore . 
with the object of avoiding the possibility 
of emergence of regional interests. There- 
fore, the guarantee of freedom of trade, 
commerce and intercourse contained in 
Article 301 “is not a declaration of a mere 
platitude, or the expression of a pious 
hope of a declaratory character; it is not 
also a mere statement of a directive prin- 
ciple of State policy; it embodies and en- 
shrines a principle of paramount import- 
ance that the economic unity of the 
country will provide the main sustaining 
force for the stability and progress of 
the political and cultural unity of the 
country”. It is in that light that the con- 
cept of freedom of trade enshrined in 


Article 301 was construed. “Article 301 
applies not only to inter-State trade, 
commerce and intercourse but also {to) 
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intra-State trade, commerce and inter- 
course”. The language of the Article 


Clearly indicates that “trade and com-~ 
merce whose freedom is guaranteed has 
to move freely also from one place to 
another in the same State”. Referring to 
the freedom of trade, the Supreme Court 
posed the question:— “Freedom from 
what?” Answering that question, it has 
been laid down that “the freedom of trade 
guaranteed by Article 301 is freedom 
from all restrictions except those which 
are provided by the other Articles in 
Part XIII. What these restrictions denote 
may raise a larger issue. “The freedom 
of trade” includes movement of trade 
which is of the very essence of all trade 
and is its integral part. If the transport or 
the movement of goods is taxed solely on 
the basis that the goods are thus carried 
or transported that, in our opinion. di- 
rectly affects the freedom of trade as con- 
templated by Article 301. If the move- 
ment, transport or the carrying of goods 
is allowed to be impeded, obstructed or 
hampered by taxation without satisfying 
the requirements of Part XIII the free- 
dom of trade on which so much empha- 
sis is laid by Article 301 would turn to 
be illusory. When Article 301 provides 
that trade shall be free throughout 
the territory of India primarily 
it is the movement part of the trade 
that it has in mind and the movement or 
the transport part of trade must be free 
subject of course to limitations and ex- 
ceptions provided by the other Articles 
of Part XIII. It has been observed in that 
decision that while interpreting the pro- 
visions of the Constitution the princinle 
to be borne in mind is that the relevant 
provision “has to be read not in vacuo 
but as occurring in a single complex in- 
strument in which one part may throw 
light on another”. While recording the 
final conclusion, this is what the Supreme 
Court has stated:— “......... it would be 
reasonable and proper to hold that res- 
trictions freedom from which is guaran- 
teed by Article 301, would be such res- 
trictions as directly and immediately res- 
trict or impede the free flow or move- 
ment of trade. Taxes may and do amount 
to restrictions; but it is only such taxes 
as directly and immediately restrict trade 
that would fall within the purview of 
Article 301. The argument that all taxes 
should be governed by Article 301 whe- 
ther or not their impact on trade is im- 
mediate or mediate, direct or remote, 
adopts, in our opinion, an extreme ap- 
proach which cannot be upheld”, The 
test which the Supreme Court has laid 
down for judging whether a particular 
provision of law amounts to restriction on 
the freedom of trade is whether it oro- 
duces an immediate and direct impact 
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upon the freedom of trade or whether it 
produces indirect and remote effect, 


6. A similar question arose before 
the Supreme Court in AIR 1962 SC 1406, 
In that case validity of Sections 4, 8 and 
11 of the Rajasthan Motor Vehicles Taxa- 
tion Act, 1951 was challenged on the 
ground that they offended Article 301. 
The concept of freedom of trade enshrin- 
ed in Article 301 was thereupon examin~ 
ed. While doing so, the Supreme Court 
took notice of its own decision in Atiabari 
Tea Co., AIR 1961 SC 232 (supra). It has 
substantially approved that decision. It 
is observed in that decision that “the 
power of levying tax is essentially for the 
very existence of Government, its eger- 
cise may be controlled by constitutional 
provisions made in that behalf”. A gene- 
ral proposition that “the power to tax is 
outside the purview of any constitutional 
limitation” has been rejected by the Sup- 
reme Court. The following is the princi- 
ple which it has laid down:— “Such re~ 
gulatory measures as do not impede the 
freedom of trade, commerce and inter- 
course and compensatory taxes for the 
use of trading facilities are not hit by the 
freedom declared by Article 301. They 
are excluded from the purview of the 
provisions of Part XIII of the Constitu- 
tion for the simple reason that they do 
not hamper trade, commerce and inter- 
course but rather facilitate them”, They 
clarified the ratio of decision in Atiabari 
Tea Co, case, AIR 1961 SC 282 (supra) in 
the following words:— “The interpreta- 
tion which was accepted by the majority 
in the Atiabari Tea Co. case, (1961) 1 SCR 
809 = (AIR 1961 SC 232) is correct, but 
subject to this classification. Regulatory 
measures or measures imposing compen- 
satory taxes for the use of trading facili- 
ties do not come within the purview of 
the restrictions contemplated by Article 
301 and such measures need not comply 
with the requirements of the proviso to 
Article 304 (b) of the Constitution”. The 
working test which it has laid down for 
deciding whether “a tax is compensatory 
or not is to enquire whether the trades 
people are having the use of certain faci- 
lities for the better conduct of their busi- 
ness and paying not patently much more 
than what is required for providing the 
facilities. It would be impossible to judge 
the compensatory nature of a tax by a 
meticulous test, and in the nature of 
things that cannot be done”. His Lord- 
ship Justice Subba Rac has delivered in 
that case a separate but concurring judg- 
ment. The observations, which his Lord- 
ship has made in paragraph 25 of the 
Gudgment, must be quoted:— “Restric- 
tions obstruct the freedom, whereas regu- 


lations promote it. Police regulations, 
though they may superficially appear to 
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restrict the freedom of movement, in 
fact provide the necessary conditions for 
the free movement. Regulations such as 
provision for lighting, speed, good condi- 
tion of vehicles, timings, rule of the road 
and similar others, really facilitate the 
freedom of movement rather than retard 
it. So too, licensing system with compen~ 
satory fees would not be restrictions but 
regulatory provisions; for without it, the 
necessary lines of communication, such as 
roads, waterways and airways, cannot 
effectively be maintained and the.freedom 
declared may in practice turn out to be 
an empty one.” While judging whether a 
particular provision is regulatory in cha- 
racter, what is necessary to be considered 
is the effect and substance of such a pro- 
vision and not its form. If a law directly 
and immediately imposes a tax for gene- 
ral revenue purpose on the movement of 
trade, it would be violating the freedom. 
On the other hand if the impact is in- 
direct and remote, it would be unobjec- 
tionable. The Court will have to ascertain 
whether the impugned law in a given 
case directly affects the said movement or 
indirectly and remotely affects it. The 
limitation which is sought to be placed 
“must be real, direct and immediate, but 
not fanciful, indirect or remote’. The 
Court has to find out whether, while plac« 
ing such a limitation, the Legislature ex- 
ercised what is called by the American 
constitutional expert as “commerce 
power” or “the State police power”. If a 
law directly and immediately imposes a 
limitation on the freedom of movement 
of trade, it is a restriction to the extent 
of the impediment imposed. In such a 
case it must satisfy the requirement of 
Article 302. His Lordship has summarised 
the following propositions: (1) Article 301 
declares a right of free movement of 
trade without any obstructions by way of 
barriers, inter-State or intra-State or 
other impediments operating as such bar- 
riers. (2) The said freedom is not imped- 
ed, but, on the other hand. promoted, by 
regulations creating conditions for the 
free movement of trade, such as, police 
regulations, provision for services, main- 
tenance of roads, provision for aerodro- 
mes, wharfs, ete. with or without com= 
pensation. (3) Parliament may by law 
impose restrictions on such freedom in 
the public interest; and the said law can 
be made by virtue of any entry with 
respect whereof Parliament has power to 
make a law. (4) The State also, in exercise 
of its legislative power. may impose simi- 
lar restrictions, subject to the two condi- 
tions laid down in Article 304 (b) and sub=- 
ject to the proviso mentioned therein. 
(5) Neither Parliament nor the State Le- 


gislature can make a law giving prefer- 
ence to one State over another or making 
discrimination between one State and 


1974 


another, by virtue of any entry in the 
Lists, infringing the said freedom. (6) 
This ban is lifted in the ease of Parlia- 
ment for the purpose of dealing with 
situation arising out of scarcity of foods 
in any part of the territory of India and 
also in the case of a State under Article 
304 (b) subject to the conditions mention- 
ed therein, and (7) the State can impose 
a non-discriminatory tax on goods, im~ 
ported from other States or the Union 
territory to which similar goods manu- 
factured or produced in that State are 
subject. This decision is an authority for 
applying the test whether the power ex- 
ercised by the Legislature is commerce 
power or State Police power. While deter- 
mining the nature of power, it is open 
under the authority of the said decision 
to apply the test of pith and substance, 


7. In State of Mysore v. H, San- 
Heeviah, AIR 1967 SC 1189, a similar 
question arose in relation to the constitu- 
tional validity of Mysore Forest Act, 1900. 
The principles and test laid down by the 
Supreme Court in the aforesaid decision 
were applied to that case. In the District 
Collector of Hyderabad v. Ibrahim & Co., 
AIR 1970 SC 1275 the Supreme Court 
was examining the constitutional validity 
of an Order— G.O.M. No. 2976, issued by 
the Andhra Pradesh Government, on De- 
cember 30, 1964. That order imposed a 
restriction on freedom of trade, com- 
merce and intercourse. It was in that con- 
nection that the scope and ambit of Arti- 
cle 301 came to be examined by the 
Supreme Court. The freedom of trade 
under the Australian Constitution and the 
freedom of trade under our Constitution 
have been distinguished. It has been laid 
down that the freedom declared by Arti- 
cle 301 is in widest terms and applies to 
all forms of trade, commerce and inter- 
course, but it is subject to certain restric- 
tions specified in Articles 302 to 305. In 
the State of Kerala v. A. B. Abdul Kadir, 
AIR 1970 SC 1912, the Supreme Court, 
while considering the constitutional vali- 
dity of Kerala Luxury Tax on ‘Tobacco 
(Validation) Act, 1964, again considered 
the principles laid down by it in the 
aforesaid two cases Atiabari Tea Co. case, 
AIR 1951 SC 232 (supra) and Automobile 
Transport (Rajasthan) Ltd. case, AIR 
1962 SC 1406 (supra) and observed as 
under:— “Imposition of duty or tax in 
every case would not be tantamount per 
se to an infringement of Article 301. Only 
such restrictions or impediments which 
directly or immediately impede the free 
flow of trade, commerce and intercourse 
fall within the prohibition imposed by 
Article 301. A tax may in certain cases 
directlx and immediately restrict or ham- 
per the flow of trade, but every imposi- 
tion of tax does not do so, Every case 
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must be judged on its own facts and in 
its own setting of time and circum< 
stance,” 


8. In Mohd. Faruk v. State of 
Madhya Pradesh, AIR 1970 SC 93, the 
Supreme Court was considering the pro- 
visions of Madhya Pradesh Municipal 
Corporation Act, 1956. It was contended 
that in so far as the bye-laws made under 
that Act relate to slaughter of bulls and 
bullocks, they were violative of Article 
19 (1) (g). It has been laid down that if 
a law requires that an act which is 
inherently dangerous, noxious or injuri- 
ous to public interest, health or safety or 
which is likely to prove a nuisance to the 
community, shall be done under a per- 
mit or licence of an executive authority, 
it is not per se unreasonable and no per- 
son can claim a licence or permit to do 
that act as of right. Where the law pro- 
viding for grant of a licence or a permit 
confers discretion upon an administra- 
tive authority regulated by rules or prin~ 
ciples, express or implied, and exer- 
cisable in consonance with rules of natu- 
ral justice, it will be presumed to im- 
pose a reasonable restriction. Where, 
however, power is entrusted to an ad- 
ministrative agency to grant or withhold 
a permit or licence in its uncontrolled 
discretion, the law ex facie infringes the 
fundamental right under Article 19 (1). 
In Nazeerin Motor Service v. State of 
Andhra Pradesh, AIR 1970 SC 1864 the 
Supreme Court was considering the vali- 
dity of Andhra-Pradesh Motor Vehicle 
(Taxation of Passengers and Goods) Am- 
endment and Validation Act, 1961. It 
was, inter alia, challenged on the ground 
that it offended Articles 19 and 14 of the 
Constitution. It has been held therein 
that the imposition of tax by that Act 
did not amount to infringement of Arti- 
cle 19 (1) (g). The fact that on account 
of the policy of the tax profits of private 
businessman would be greatly reduced 
and that, therefore, provision of Art. 19 
(1) (g) would be infringed was turned 
down. In that case, the motor vehicles 
plying in the Telangana region of Andhra 
Pradesh were exempted from payment 
of tax under a different Act altogether. 
It was Andhra Pradesh Act X of 1958. 
Since the exemption was made available 
under a different enactment, the validity 
of the exemption, it was held by the 
Supreme Court, could not be challenged. 
No discrimination arose when taxes were 
imposed under two different sets of laws 
in different States or geographical areas, 
as held by the Supreme Court. In the 
light of the aforesaid principles, we must 
now examine, firstly, the challenge based 
on Articles 19 and 14 of the Constitution. 
In Criminal Appeal No. 562 of 1969, de- 
cided by a Division Bench of this Court 
on 15-6-1971 (Guji) (of which I was a 
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member) the very same question arose 
for the consideration of this Court. In 
that case, clauses 3 and 4 of the Control 
Order were challenged on the ground 
that they violated Articles 19 and 14 of 
the Constitution. The challenge was 
two-fold. It was contended that the im- 
pugned order did not contain any guide- 
lines to govern the discretion of the ap- 
propriate authority in issuing export per- 
mits. Secondly, it was contended that 
there was no corrective machinery pro- 
vided by the impugned order for the 
purpose of examining the correctness or 
otherwise of the decision of the permit 
issuing authority to refuse export per- 
mits. A number of decisions were cited 
before that Division Bench. In light of 
the principles laid down by the Supreme 
Court and after examining various pro- 
visions of the Control Order, it has been 
held that the Control Order contains suffi- 
cient guidelines to govern the discretion 
of the permit issuing authority and those 
guidelines also operate as a check on the 
exercise of powers by him. So far as the 
contention relating to the absence of cor- 
rective machinery is concerned, it has 
been helid that power has been conferred 
upon the Collector — a responsible officer 
of high rank — and the fact that he holds 
a responsible office ensures a reasonable 
exercise of power by him. In support of 
the first proposition, reliance has been 
placed upon the decision of the Supreme 
Court in Harishanker Bagla v. Madhya 
Pradesh State, AIR 1954 SC 465, In 
support of the second proposition, reli- 
ance has been placed upon two decisions; 
one of the Supreme Court in C. Lingam 
v. Government of India, AIR 1971 SC 
474 and the other of this High Court in 
Jayantilal Parshotamdas v. State of Guja- 
rat, (1970) 11 Guj LR 403. In addition 
to what has been laid down in that un- 
reported decision, there is one more pro- 
vision in the Act on which reliance can 
be placed. It is Section 8. It furnishes 
an important guideline to the permit 
issuing authority, who is required, while 
implementing the provisions of the Act, 
to interfere with ordinary avocation of 
life and enjoyment of property as little 
as may be consistent with the general 
interest of the public. 


9. Measures taken to save the 
community from the pernicious activity 
leading to the denial to the community 
of enjoyment of its cattle wealth must, 
in our opinion, be regarded as reasonable 
restriction upon an individual carrying 
on that activity. So far as the Act and 
the Control Order made thereunder are 
concerned, they aim at preventing short 
supply of cattle to the community. If 
the Act was not passed and the Control 
Order was not made, the community 
would be starved of its cattle wealth and 
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livestock. Enjoyment of its cattle wealth 
by the community cannot be made to 
depend upon price fluctuations. If the 
prices go up, there would be greater 
Sales and greater exports leading to the 
short supply of cattle wealth to the com- 
munity. Basic needs of the community 
cannot be apron-stringed to the rule of 
demand and supply which works in its 
full rigour in a laissez faire economy. 
Absence of control or regulation of such 
activities is likely to produce a curse for 
the community. Public welfare cannot 
rest upon the shaky and oscillating 
foundation of impermissible fluctuations 
in market of a commodity leading to the 
commodity being drained off. In our 
opinion, therefore, the Control Order has 
been made in the interest of public wel- 
fare and is a purely regulatory measure. 
For the reasons recorded in the aforesaid 
unreported judgment of this Court and 
also in light of the provisions of Section 8 
of the Act, clauses 3 and 4 of the Con- 
trol Order are not hit by Article 19 (1) 
(g) and Article 14 of the Constitution. 


10. So far as challenge on the 
basis of Article 301 is concerned, in the 
light of the principles enunciated by the 
Supreme Court, to which we have made 
reference, we have to decide whether the 


Control Order has been made by the 
subordinate Legislature with statutory 
Sanction in exercise of its commerce 


power or in exercise of its police power, 
whether it is regulatory in character and 
whether it produces a direct and imme- 
diate impact on inter-State trade. The 
principle object of this legislation, as 
stated above, is to save the community 
from short supply of its cattle wealth. 
Its object is to maintain, preserve and 
increase the livestock available to the 
community. The Control Order prevents 
the cattle wealth from being drained off 
and prevents the community from being 
deprived of its enjoyment. Unless we 
think in terms of returning to laissez 
faire economy, such regulations, in the 
interest of the society and community, 
must be regarded as a part of commerce 
and trade. It is the very substratum of 
its freedom. Absence of such regula- 
tions will lead to disorder, avoidable 
shortages economic sufferings, and wide- 
ly contrasted conditions of living for dif- 
ferent sections of society. Upon exami- 
nation of the scheme of the said Act and 
the Control Order and adjudicating upon 
them, in the light of the principles laid 
down by the Supreme Court, we are 
clearly of the opinion that the Control 
Order is purely regulatory in character. 
It, therefore, does not infringe the free- 
dom of trade guaranteed by Article 301 
of the Constitution. It is, therefore, not 
hit by the said Article, 
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11. In this view of the matter, it 
is not necessary for us to examine whe- 
ther it is protected by Article 304. Since, 
however, on the assumption that the 
Control Order is hit by Article 301, argu- 
ments have been advanced to show that 
it is not protected by Article 304 (b). We 
proceed to examine the contentions raised 
by Mr. K. S., Nanavati in that behalf. 
Article 304 provides that ‘‘Notwithstand- 
ing anything in Article 301 or Article 303, 
the Legislature of a State may by law 
(b) Impose such reasonable res- 
trictions on the freedom of trade, com- 
merce or intercourse with or within that 
State as may be required in the public 
interest: Provided that no Bill or am- 
endment for the purposes of clause (b) 
shall be introduced or moved in the 
Legislazure of a State without the pre- 
vious sanction of the President”. The 
first argument advanced by Mr. K. S. 
Nanavati is that previous sanction of the 


President for moving the Bill in the 
Legislature within the meaning of the 
proviso to clause (b) of Article 304 was 
not obtained in the instant case. In the 


affidavit-in-reply filed on behalf of the 
State Government, it has been stated that 
the Bombay Essential Commodities and 
Cattle (Control) Act, 1958, has received 
the assent of the President after its en- 
actment. The question is whether the 
assent of the President. after its enact- 
ment, can cure the infirmity arising out 
of want of previous sanction of the Presi- 
dent. The answer is furnished by Cl. {(c) 
of Article 255. It provides as follows :— 
“No Act of Parliament or of the Legis- 
- lature of a State and no provision in any 
such Act, shall be invalid by reason only 
that some recommendation or previous 
Sanction required by this Constitution 
was not given, if assent to that Act was 
given v...cceeeees (c) where the recommen- 
dation or previous sanction required was 
that the President, by the President”. 
In our opinion. this irregularitv. alleged 
by Mr. K. S. Nanavati. is cured by Cl. (c) 
of Article 255. In Jawaharmal v. State 
of Rajasthan, AIR 1966 SC 764 it has 
been laid down that, in case of laws to 
which Article 255 applies. the assent of 
the President given even after the Act 
has been passed, serves to cure the in- 
firmity arising from the initial non- 
compliance with the provisions of Arti- 
cle 304 (b). In other words. an Act pass- 
ed without obtaining the previous assent 
of the President does not become void by 
reason of the said infirmity. It may re- 
main unenforceable until the assent is 
secured. Assuming that such a law is 
otherwise valid its validity cannot be 
challenged only on the ground that the 
previous sanction of the President was 
not obtained if it was assented to by him 


after its enactment. The argument ad- 
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vanced by Mr. K. S. Nanavati on the 
basis of want of previous sanction of the 
President must, therefore, be rejected. 


12. The second argument which 
Mr. K. S. Nanavati has raised is that the 
Control Order is a delegated legislation 
and, that therefore, Article 304 does not 
apply to it. In his submission, Article 304 


applies to a case where “............ the . 
Legislature of a State may by law ........ . 
impose such reasonable restrictions........ : 
EE ”. The expression “by law” does 


not, according to him, include an order 
made under a legislative enactment. 
There is a decision of the Supreme Court, 
which answers the argument raised by 
Mr. K. S. Nanavati. In Meghraj Kothari 
v. Delimitation Commission, AIR 1967 
SC 669 it has been laid down that orders, 
once published in Gazette, have the same 
effect as if they are law made by Parlia- 
ment itself under Article 327. Therefore, 
in connection with the word “law” used 
in Delimitation Commission Act, 1962, it 
was argued in that case that the order 
issued under Section 9 of that Act was 
not a law itself, though it had the force 
of law. Answering that argument, it has 
been laid down that though an order made 
either under Section 8 or Section 9 of 
that Act and published under Section 10 
is not a part of an Act of Parliament its 
effect is the same. “Where a general order 
is issued even by an executive authority 
which confers power exercisable under 
a statute, and which thereby in substance 
modifies or adds to the statute, such con- 
ferment of powers must be regarded as 
having the force of law.” It was, there- 
fore, held in that case that “the orders” 
issued under Sections 8 and 9 of the 
Delimitation Commission Act and pub- 
lished under S. 10 thereof were a com- 
plete set of rules having the force of law. 
They were themselves the law. The princi- 
ples laid down in that decision govern 
the facts of this case. The expression 
“by law” used in Article 304 means not 
only a legislative enactment but ‘also 
statutory rules and orders made there- 
under. It is much more so in the instant 
case, in view of the provisions of Sec. 7 
of the Act, which reads as under “Any 
order made or deemed to be made under 
Section 4 shall have effect notwithstand- 
ing anything inconsistent therewith con- 
tained in any enactment other than this 
Act, or any instrument having effec: by 
virtue of any enactment other than this 
Act”, The argument raised by Mr. K. S. 
Nanavati must therefore be rejected. 
Mr. K. S. Nanavati has tried to place re- 
liance upon the decision of the Supreme 
Court in AIR 1967 SC 1189 (supra). There 
it has been laid down that “Article 304 
which is an exception to Article 301 has 


no application to this case because that 
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Article saves certain laws from the ope- 
ration of Article 301 if the law is passed 
by the Legislature of a State. The pro- 
visos to R. 2 are not made by the Legis- 
lature of the State; they are made by 
the executive Government in exercise of 
delegated authority. The rules have the 
` force of law, but when made did not þe- 
come part of the Act: (see Section 77 of 
the Mysore Forest Act).” That decision 
cannot help Mr. K. S. Nanavati in making 
good his contention because in exercise 
of the powers conferred by Section 37 of 
the Mysore Forest Act, the Government 
of Mysore had framed rules to regulate 
the transit of timber, firewood, char~ 
coal and bamboos fram ali lands. By 
Rule 2, it had provided that “no person 
shall import forest produce into, export 
forest produce from, or move forest pro- 
duce within, any of the areas specified in 
Schedule ‘A’ unless such forest produce 
is accompanied by a permit prescribed in 
Rule 3”, The State of Mysore issued a 
notification adding two provisos to Rule 2. 
The said provisos were challenged on the 
ground that they infringed the guarantee 
of freedom of trade under Article 301 
and were not saved by Article 304. The 
fact of the said case discloses that the 
said provisos prohibited in absolute terms 
the transportation of forest produce þe- 
tween 10.00 p.m. and sunrise and prohi- 
bited it in qualified terms between sun- 
set and 10.00 p.m. They were construed 
as prohibitory and not regulatory and 
were struck down because they were 
ultra vires Section 37 of the Mysore 
Forest Act, 1900 and Article 301 and were 
not saved by Article 304 (b). This con- 
tention raised by Mr. K. S. Nanavati on 
the basis of Article 304, therefore, fails 
and is rejected. 


13. The only contention which 
now remains to be dealt with is whether 
what the State Government has been 
charging for issuing a permit is a fee or 
a tax. Our Constitution contemplates 
fees for services rendered, licence fees 
and taxes. Jt has been contended by 
Mr. K. S. Nanavati that, in the instant 
case, there are no special services to be 
rendered to those who pay fees for ob- 
taining permits for export of cattle. 
Therefore, in his submission, it is a tax 
and not a fee and, therefore, cannot be 
levied. In Special Civil Applications Nos. 
457 and 458 of 1965, decided on 23-10- 
1969, (Guj) by a Division Bench of this 
Court, of which I was a member, a simi- 
lar question arose. Relying upon the 
decision of the Supreme Court in The 
Corporation of Calcutta v. Liberty Cinema, 
AIR 1965 SC 1107 it has been laid down 
that the licence fee constitutes a distinct 
category altogether and does not fall 
within the compass of fees for services 
rendered. In the case of licence fee, it is 
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not necessary for the State Government 
to establish an element of quid pro quo. 
In the instant case, what the State Gov- 
ernment has been charging is a fee for 
issuing a permit for export of cattle. Tt is, 
in our opinion, a licence fee. Though it 
is not necessary to establish an element 
of quid pro quo in the case of a licence 
fee, it should be commensurate in nature 
as held in several decisions to which we 
have earlier referred. Broadly speaking, 
licence fees can be levied for reimburse- 
ment of the cost of administering the 
scheme of control under an Act under 
which they are levied. In the instant 
case, licence fee has been levied under 
sub-clauses (3) and (4) of clause 4 of the 
Control Order for issuing an export per- 
mit. It can be levied for reimbursement 
of the cost of administering the scheme 
of control introduced by the Control 
Order. In George Walkem Shanno v. 
L. M. D. P. Board, AIR 1939 PC 36 
while interpreting Section 92 of the Bri- 
tish North America Act, the Privy Coun- 
cil has laid down that in case of a licence 
fee, there is no objection if it brings in 
some revenue. This is what the Privy 
Council has stated in that case:— “It 
cannot be an objection to a licence plus 
a fee that it is directed both to the re- 
gulation of trade and to the provision of 
revenue”, However, in the instant case 
the licence fee has not been levied by the 
Act. In the instant case, it has been 
levied under the Control Order. Sec- 
tion 4 of the Act empowers the State Gov- 
ernment to issue orders in respect of 
several matters enumerated therein and 
further empowers it to provide “for any 
incidental and supplementary matters, 
including in particular any search of 
premises, vehicles and vessels, the sei- 
zure by a person authorised to make such 
search of any articles in respect of which 
Such person has reason to believe that 
a contravention of the order has been. is 
being or is about to be committed and 
of any vehicle, vessel or animal which 
he has reason to believe has been, is be- 
ing or is about to be used for carrying 
such articles, the grant or issue of 
licences, permits or other documents, 
and the charging of fees therefor”. The 
State Government, by clause 4 of the 
Control Order, has prescribed a licence 
fee at the rate of Rs. 20/- per head of 
cattle for issuing an export permit, in 
exercise of its power to provide for in- 
cidental and supplementary matters. 
Now, the Act confers upon the State 
Government power to control and regu- 
late several matters relating to cattle by 
making orders under Section 4. The 
Control Order only deals with one of the 


several matters specified in the Act. It 
relates to control on export of cattle out- 
side the State of Gujarat. Such an order 
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ean certainly contain incidental and sup- 
plementary provisions for making the ex- 
port control effective and for reimburs-~ 
ing the cost of administering the export 
control scheme. Any fees which are 
levied and collected under the Control 
Order, therefore, must be for the pur- 
poses provided by it. It cannot provide 
for levy and collection of a fee which is 
unconnected with and unrelated to the re- 
sulation of cattle export with which alone 
the Control Order deals. It is, therefore, 
necessary to see what has been done by 
the State Government in the instant case. 
In the affidavit-in-reply filed on behalf of 
the State Government, it has been stated 
that the income derived from the fee col- 
lected by it under sub-clause (3) of Cl. 4 
of the Control Order is applied to seve~ 
ral purposes. They have been enume- 
rated in the affidavit-in-reply. They are 
as under :— (1) supply of fodder to cattle 
in need of it; (2) establishment and 
maintenance of artificial insemination 
_leentres to increase cattle wealth; (8) 
establishment and maintenance of cattle 
breeding centres to improve the live- 
tock; (4) implementation of intensive 
cattle development programme; (5) in- 
crease in productivity of cattle in Guja- 
rat; (6) implementation of cattle feed- 
fing scheme; (7) introduction of cattle 
disease control: (8) introduction of rural 
dairy extension programme; and (9) im- 
plementation of cattle marketing pro~ 
gramme. It is clear from these enume- 
rations made in the affidavit-in-reply that 
the State Government has undertaken 
extensive schemes and programmes to 
maintain, improve and increase the cattle 
wealth in Gujarat State. These schemes 
and programmes benefit the entire com- 
munity in general and cattle owners in 
particular. If the entire cattle owning 
community receives benefits of these 
extensive schemes, we see no reason why 
the cost of these schemes and programmes 
should be recovered only from cattle ex- 
porters. Cattle exporters must pay for 
administering the scheme of cattle ex- 
port control, which is the only purpose 
and object of the Control Order but they 
cannot be made to pay for administering 
all sarts of schemes and programmes 
undertaken by the State Government for 
the improvement, increase and mainten- 
ance of cattle wealth in Gujarat. In our 
opinion, therefore the licence fee of 
Rs. 20/- per head of cattle has not been 
levied only for the purpose of implement- 
ing the Control Order and running the 
administration connected therewith but 
§t has been levied for other purposes un- 
connected with and unrelated to the Con- 
trol Order. This has been done by the 


State Government under the guise of 


incidental and supplementary matters”. 
fn the light of admitted facts, levy of 
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Rs, 20/- per head of cattle for issuing an 
export permit is not a provision incidental 
or supplementary to export control under 
the Control Order but is an independent 
provision introduced for the purpose of 
collecting revenue. The power conferred 
upon the State Government to make pro- 
vision for “incidental and supplementary 
matters” has, therefore, been used for a 
collateral purpose because the revenue 
derived from licence fee for issuing ex- 
port permits is expended for many other 
purposes than the purpose for adminis- 
tering the export control scheme. It can~ 
not be collected for other purposes speci- 
fied in the Act because, firstly, the Con- 
trol Order does not provide for any of 
them and, secondly, because they are in- 
capable of implementation at this stage 
unless the State Government issues 
orders in respect of them under Section 4 
of the Act. The levy of Rs. 20/-, in our 
opinion, -therefore, is not an incidental 
and supplementary provision. ‘The State 
Government, therefore, in providing for 
it has exceeded its powers and it is ultra 
vires clause (j) of sub-section (2) of Sec- 
tion 4 of the Act. However, Mr. K, S. 
Nanavati has confined his challenge only 
to the amending notification issued on 
March 12, 1969 by which the fee of Rs. 5/- 
per head of cattle has been enhanced to 
Rs. 20/-. The said amending notification, 
therefore, in our opinion,. is ultra vires 
clause (j) of sub-section (2) of Section 4 
of the Act. In Vaghela Dahyabhai v. 
State of Gujarat, (1970) 11 Guj LR 386 
this High Court has laid down thet the 
power conferred by legislation to do a 
particular thing must be exercised for 
doing that very thing and cannot be 
used for any other collateral purpose. To 
impose a licence fee, to collect revenue 
and then to apply it to purposes other 
than one for enforcing which it has been 
levied amounts to imposition of a tax. In 
the name of a licence fee, such a tax can- 
not be imposed. It has been held in 
Nagar Mahanpalika, Varanasi v. Durga 
Das, AIR 1968 SC 1119 that in the guise 
of a licence fee, a tax cannot be imposed. 
In the Indian Mica and Micanite Indus- 
tries Ltd. v. The State of Bihar, AIR 
1971 SC 1182 a somewhat similar ques- 
tion arose in relation to Bihar and Orissa 
Excise Act, 1915. It has been laid down 
therein that the fee which is levied must 
have a reasonable correlationship of a 
general character (though not with arith- 
metical exactitude) with the service ren- 
dered by the Government. The correla- 
tionship between the services rendered 
and the fee levied is essentially a ques- 
tion of fact. The State in maintaining an 
elaborate staff to prevent the licensees 
from converting denatured spirit into 


potable alcohol and to prevent avoidance 
of payment of heavy duties, it has been| 
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observed by the Supreme Court, renders 
little or no service to the licensees but 
only protects its own interest. There is 
one more reason why the levy of Rs. 20/- 
is ultra vires the powers of the State 
Government. Clause (j) of sub-section (2) 
of Section 4 of the Act empowers the 
State Government, inter alia, to charge 
fees. It, therefore, cannot charge, in the 
name of fees, anything else. If the Legis- 
lature had intended to empower the State 
Government to levy a tax in the name of 
fees for the purpose of collecting revenue 
to implement certain schemes, it would 
have certainly laid down the procedure 
for the State Government to follow be- 
fore levying the tax in the name of fees. 
Since no such procedure has been pres- 
cribed for the levy of a tax and since 
the State Government has been empower- 
ed by the Legislature only to charge fees, 
it cannot, in the name of charging fees, 
charge a tax for implementing the 
schemes unconnected with and unrelated 
to the Scheme of the Control Order. A 
similar view has been taken by a Divi- 
sion Bench of this High Court in Dalpat- 
bhai Hemchand v. Chanasama Municipa- 
lity, 8 Guj LR 225 = (AIR 1968 Guj 38). 
Our finding, therefore, is that the State 
Government, in the name of charging a 
licence fee of Rs. 20/- has been charging 
a tax and it is ultra vires its powers, for 
the reasons stated above. On the last 
pround, therefore, the amending notifica- 
tion, issued by the State Government on 
March 12, 1969, must be struck down. 


14, In the result, we allow the 
petition and declare that the amending 
not‘fication. issued by the State Govern- 
ment on March 12, 1969, under the Bom- 
bay Essential Commodities and Cattle 
(Control) Act, 1958, is ultra vires its 
powers under the Bombay Essential Com- 
modities and Cattle (Control) Act. 1958. 
and is, therefore, void. We issue a writ 
of mandamus directing the State Govern- 
ment to desist and forbear from im- 
plementing and enforcing the aforesaid 
amending notification. The State Govern- 
ment shall carry out its undertaking given 
to this Court on October 12, 1970. Rule 
is made absolute to the aforesaid extent 
with no order as to costs. 


Petition allowed. 
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Mistry Lalji Kunverji, Appellant v. 
Heirs o: Bhatia Dungershi Jivandas, Res- 
pondents. 


Second Appeal No. 183 of 1971, D/- 
30-1-1973, against order of V. V. Bedar- 
kar, Dist. J., Kutch at Bhuj in R.C.A, 
No. 4 of 1970. 


Index Note :— (A) Civil P. C. (1968), 
Section 52 — Enforcement of decres 
against legal representatives — Unless 
both conditions in Section 52 (1) are satis- 
fied section is not attracted. 


Brief Note:— (A) In order that the 
section may apply the decree must not 
only be against a legal representative of 
a deceased person but it must also be for 
the payment of money “out of the pro- 
perty of the deceased.” AIR 1947 Pat 
365, Referred to. (Para 7) 


K. N. Mankad and A. K. Mankad, for 
ATD Ta Y. S. Mankad, for Respondent 
o. 1. 


JUDGMENT :— This appeal arises 
out of execution application No. 37/69 
filed by the appellant in the Court of 
Civil Judge, Junior Division at Aniar. 
Kutch district. The appellant-decree hol- 
der has obtained the decree, which is 
sought to be executed, in civil suit No. 
95/61 of that Court, on 5th December. 
1962. That decree was for possession a:.14 
recovery of arrears of rent It appears 
that the suit property, about which the 
decree is passed, was mortgaged with the 
appellant decree holder by Dungarshi 
Jivandas, the father of the judgment- 
debtors. It was a mortgage with posses- 
sion. The mortgagor, therefore, execut- 
ed a rent note in favour of the decree 
holder. It was on the basis of this rent 
note that the above referred civil suit 
No. 95/71 was filed by the decree holder. 
That suit was filed against the present 
respondents in their capacity as the legal 
representatives of Dungarshi. It is an 
admitted fact that at the time when the 
said suit was instituted on 16-10-1961, 
Dungarshi had already died, and there- 
fore, the present respondents were in 
possession of the suit property as statu- 
tory tenants. The suit was resisted by 
some of the present respondents includ- 
ing the respondent No. 1. However, it 
ended in a decree dated 5-12-1962. Ac- 
cording to this decree. the respondents 
were asked to hand over the vacant pos- 
session of the suit shop on or before 10-1- 
1963 and also to pay up the amount of 
arrears of Rs. 1.160/- to the decree hol- 
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der. The operative portion of this decree 
is as under: 


“A decree be passed with costs in 
favour of the plaintiff. The defendants to 
hand over the vacant possession of the 
suit shop to the plaintiff on or before 
10-1-1963 and the plaintiff to get Rupees 
16.12 np. per month as compensation till 
he gets possession. 


The defendants also to pay the 
amount of Rs.1,160/- to the plaintiffs. The 
defendants to bear their costs.” 


2. After this decree was passed, 
the decree holder filed execution applica- 
tion No. 2/63 and obtained the actual pos- 
session of the suit premises on 10th Janu- 
ary, 1963. Thereafter in the year 1965 
the decree holder filed another execution 
application bearing No. 25/65 for realis- 
ing the amount of Rs. 1,756.52. For rea- 
lising this amount, he also attached the 
respondents’ right of redemption of the 
suit property. This attachment was re- 
sisted by the respondents but ultimately 
the said execution application was with- 
drawn by the decree holder on 26-9-1968. 


3. It was thereafter that the pre- 
sent execution application has been filed 
by the decree holder on 20th August, 
1969, for realising the amount due under 
the decree, which is sought to be execut- 
ed. For realising this amount, the decree 
holder has sought to attach the moveable 
properties of respondents Nos. 1 and 4. 
The Court initially issued warrant of at- 
tachment without issuing a prior notice 
to the judgment-debtors. But before this 
warrant of attachment could be executed, 
the respondent No. 1 filed objections on 
1-9-1969 as found at Exhibit 7. On these 
objections the Court ordered that war- 
rant should not be executed till the judg- 
ment-debtors filed their objections on or 
before 12-9-1969. These objections ap- 
pear to have been filed by the judgment- 


debtors on 22nd September, 1969. The 
executing Court thereafter disposed of 
these objections by rejecting them and 


ordered the execution to proceed fur- 
ther, 


4, Against the above referred 
order of the executing Court the present 
respondent No. 1, Bhatia Hemraj Dunger- 
shi, preferred an appeal before the Dis- 
trict Court, Kutch at Bhuj where the said 
appeal was registered as Civil Regular 
Appeal No. 4/70. The learned District 
Judge, who has disposed of this appeal, 
found that the decree was passed against 
the legal representatives of deceased 
Dungershi and, therefore, the matter was 
governed by the provisions of Section 52 
of the Civil Procedure Code. The learned 
District Judge further held that since the 
matter is governed by Section 52 of Civil 
P, C. an inquiry contemplated by sub-sec- 
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tion (2) of that section was necessary. He, 
therefore, remanded the matter back to 
the executing Court by directing that 
Court to investigate into the matter with 
a view to consider what properties of the 
deceased have gone to the hands of ori- 
ginal judgment-debtors Nos. 1 and 4. He 
further observed that if the decree holder 
showed that some properties of the de- 
ceased have gone to the hands of the ori- 
ginal judgment debtors Nos. 1 and 4, then 
these judgment-debtors would be liable 
for the decretal amount to the extent to 
which they have inherited the proverty 
of their father. It is against this order 
of the learned District Judge that the de- 
oe holder has come in appeal before this 
ourt, 


5. Shri K. N. Mankad, who ap- 
vears on behalf of the appellant, raised 
two contentions in this appeal as.under: 


(1) The learned District Judge was 
wrong in holding that the matter is gov- 
ermed by Section 52 of the C. P. C.. be- 
cause, the decree, which is sought io be 
executed nowhere expressly or implied- 
ly states that it is a decree for payment 
of money “out of the property of the de- 
ceased” Dungershi. 


(2) The contention of the judgment- 
debtors that the matter is governed by 
Section 52, Civil P. C. is barred by the 
principle of constructive res judicata, be- 
cause, no such contention is raised by the 
judgment debtors in previous two execu- 
ae applications, which are referred to 
above. 


6. I find that the appellant can 
succeed on the first point raised by Shri 
Mankad and, therefore, I do not propose 
to consider the second point raised by him 
as regards constructive res judicata. 


T. So far as the first point is con- 
cerned, the question is whether the de- 
cree, which is sought to be executed, is 
governed by Section 52 of the Civil Pro- 
cedure Code. This section of the Code is 
with regard to the enforcement of a de- 
cree against the legal representatives and 
is found to be in the following terms: 


“52 (1). Where a decree passed 
against a party as the legal representative 
of a deceased person, and the decree is 
for the payment of money out of the pro- 
perty of the deceased, it may be execut- 
ed by the attachment and sale of any such 
property; 


(2) Where no such property remains 
in the possession of the judgment-debtor 
and he fails to satisfy the Court that he 
has duly applied such property of the de- 
ceased as is proved to have come inio his 
possession, the decree may be executed 
against the judgment-debtor to the ex- 
tent of the property in respect of which 
he has failed so to satisfy the Court in 
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the same manner. as if the decree had 
been against him personally.” 


The first part of the section obviously 
stipulates a decree which carries with it 
two distinct characteristics, namely, (1) it 
Should have been passed against the party 
as the legal representative of a deceased 
person, and (2) it should be for the pay- 
ment of money out of the property of 


the deceased. Unless both these characte~ 


ristics are found in the decree, it is obvi- 
ous that it is not the one which is cover- 
ed by Section 52 of the Code. In other 
words, it is not enough that a decree is 
passed against the legal representative of 
a deceased person, because, the second 
requirement of the section is that it 
should be a decree for the payment of 
money “out of the property of the de- 
ceased.” This second condition is as im~ 
portant as the former one and, therefore, 
so long as both these conditions are not 
complied with, it cannot be said that Sec- 
tion 52 of the Code has any application 
to the facts of the case. The learned Dis- 
trict Judge appears to have directed him~ 
self on the scope of the first condition, 
namely, that the decree should have been 
passed against a party as the legal re- 
presentative of a deceased person, and 
has proceeded to consider whether this 
means a decree originally passed against 
the deceased or the decree which is pass- 
ed against the legal representatives them- 
selves representing the estate of the de~- 
ceased. He has, however, failed to consi- 
der the necessity of the existence of the 
second condition, namely, that the decree 
should itself direct that the amount de- 
creed should be paid “out of the property 
of the deceased debtor”. Since the second 
condition must always exist before apply- 
ing the provisions of Section 52 of the 
Code, I am of the opinion that the learn- 
ed District Judge, who has decided the 
appeal, was not correct in holding that 
this section applies to the facts of the 
present case, 


8. Shri Y. S. Mankad, who ap- 
pears on behalf of the respondents, con- 
tended that the fact that the cause title 
of the decree shows that the respondents 
were sued in their capacity as legal re- 
mresentatives of the deceased debtor, as 
also the fact that the decree in fact is 
passed against the respondents in their 
capacity as legal representatives of the 
deceased debtor, it would be sufficient to 
hold that the matter is governed by Sec- 
tion 52 of the Code. This contention is 
not acceptable for the simple reason that 
the decree should not only be passed 
against the legal representative of a de- 
ceased debtor, but should also direct the 
payment of the amount decreed “out of 
the property of the deceased debtor.” I 
have already quoted the operative por- 
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tion of the decree, which is sought to be 
executed. It nowhere states that the 
amount decreed should be paid “out of 
the property of the deceased”. In fact, 
it is a personal decree passed against the 
respondents. Shri Mankad drew my at- 
tention to the pleadings filed in the suit 
in which this decree has been passed. 
have perused these pleadings and I have 
found that the decree holder, who was 
plaintiff in the suit has prayed for a per- 
sonal decree against the judgment deb- 
tors. In the written statement, which 
was filed by the contesting defendants in 
that suit, no plea has been raised to sug- 
gest that the plaintiff is not entitled to a 
personal decree against the judgment 
debtors. The eventual decree, which is 
passed by the Court, also does not sug- 
gest that the judgment debtors were not 
personally liable for the amount decreed. 
Under the circumstances, a mere fact that 
the Judgment debtors were sued in their 
capacity as legal representatives of the 
deceased debtor, would not help the judg- 
ment-debtors in resisting .this execution 
on the ground that the matter is governed 
by 5. 52 of the C.P.C. The executing 
Court cannot go behind the decree and 
if that be so, the decree should be taken 
as itis. If it is so taken, there is no doubt 
that it is a personal decree against the 
judgment debtors themselves. If this is 
a personal decree, then obviously the 
matter is not governed by Section 52 of 
the Code, 


9. In the Patna case of Sm. Rani 
Brijraj Kumari v. Manranjan Prasad 
Singh, AIR 1947 Pat 365 the facts were 
that a creditor of the deceased who in- 
stituted a suit on a hand note executed 
by the deceased, impleaded two widows 
of the deceased as his legal representa~ 
tives. Although there were circumstances 
in that case to suggest that the creditor 
originally wanted to bind both the widows 
in their representative capacity, there 
were no words in the decree to indicate 
that the decree was against the senior 
widow as legal representative of the de~ 
ceased or that the decree holder intended 
to have the decretal amount out of the 
property of the deceased in her hands. 
The Court held that the decree itself. must 
bear sufficient materials to indicate that 
it was intended by the Court to be ope- 
rative against the estate of the deceased 
debtor and, therefore, the decree did not 
conform to the provisions of Section 52 
of the Code. This decision lays down 
what is obvious on the bare reading of 
sub-section (1) of Section 52 of the Code. 
I, therefore, hold that it is not a case 
which is governed by Section 52 of the 
Code and, therefore, the learned District 
Judge was not correct in remanding the 
matter back to the executing Court to 
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make the inquiry contemplated by sub- 
section (2) of that section. 


10 and 11 x X x x x 


12. The result, therefore, is that 
this appeal should be allowed. The same 
is allowed with costs in this Court as well 
as in the lower appellate Court. The 
order of remand passed by the lower ap~ 
pellate Court is set aside and the execu~ 
tion is ordered to proceed further ac- 


cording to law, 

Appeal allowed. 
Ww 
4, 
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Nandalal Khodidas Barot, Petitioner 
v. V. B. Buch and others, Respondents. 


Special Civil Appln. No. 18 of 1973, 
D/- 17-1-1973. 


Index Note:— (A) Gujarat Munici- 
palities Act, 1963 (34 of 1964), Sections 33 
and 51 — Term of Office of President — 
Competency of Municipal Board to reduce 
the term of the president once determined 
under Section 33 (1) read with Section 32 
(3) — (X-Ref :— Sections 32 and 36). 


Brief Note:— (A) Since there is no 
specific section in the Act empowering 
the general board to reduce the term of 
Office of the President once determined 
under Section 33 (1) and since by neces- 
sary implication such power could not be 
found to have been conferred upon the 
general board from any other provisions 
of the Act, the general board of the 
Municipality is not competent to reduce 
the term of the President once determined 
‘In accordance with the provisions of Sec- 
tions 32 and 33 (1). (Para 11) 


Section 51 (12) cannot be read as em- 
powering the general board of the Muni- 
cipality to modify or cancel a resolution 
determining the term of office of the Presi- 
dent once determined under Sec. 33 (1). 
The opening words of Section 33 (1) “save 
as otherwise provided in this Act” only 
cover those sections and other provisions 
‘which have an impact on the term of 
office of the President. These words can- 
not cover the provisions of Section 51 
which dealt with the procedure to be fol- 
lowed at the meetings of the Municipality. 
Further, the words “a President or Vice- 
‘President shall hold his office for such 
term as the Municipality shall, previous 
to his election determine” used in Sec- 
tion 33 (1) clearly indicate that the Presi- 
dent has a right to continue and hold his 
office for the term thus determined by 
the Municipality before his election took 
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place. That right conferred by Section 33 
(1) can only be taken away by a specifie 
power given to the Municipality as such 
and not by virtue of the exercise of gene- 
ral power purporting to have been exer- 
cised under Section 51 (12). 

(Paras 5, 7 and 9) 


The only power specifically conferred 
upon the general board to remove a Presi~ 
dent even before the term of the office 
determined under Section 33 (1), is by 
passing a motion of no confidence and that 
too by the requisite majority prescribed 
in Section 36. (Para 6) 


Petitioner in person J. R. Nanavati, 
Asst. Govt, Pleader with A. A. Patel of 
M/s. Purnanand & Co., Addl. Govt. Plea- 
der (for Nos. 1 and 4); M. P. Amin with 
M. I. Patel (for Nos. 2, 5 and 6) and H. M. 
Mehta with J. D, Ajmera (for No. 3), for 
Respondents. 


DIVAN, J.:— The petitioner herein 
has challenged certain orders passed by 
the Collector of Mehsana in connection 
with matters arising before him under 
the provisions of the Gujarat Municipali- 
ties Act, 1963 (hereinafter referred to as 
the Act) and has also challenged the 
action of the second respondent, the Presi- 
dent of Kalol Municipality, in connection 
with certain meetings held on the requi- 
sition by some of the members of that 
Municipality. The petitioner is appearing 
in person. He is an elected councillor of 
this municipality. At the time of the 
presentation of the petition, he was the 
Chairman of the Legal Committee of 
Kalol Municipality. Respondent No. 2 is 
the President of the Municipality and 
respondent No. 3 is the Acting Chief Offi- 
cer of the Kalol Municipality, who was 
appointed to that post under the circum- 
stances set out in the petition. Respon- 
dent No. 1 is the Collector of Mehsana. 
Respondent No. 4 is the Government of 
Gujarat. Respondent No. 5 is the former 
Chief Officer of the Kalol Municipality 
and the sixth respondent is the Municipa- 
lity itself. It is the case of the petitioner, 
as set out in the petition, that the present 
board of the Municipality was constituted 
on November 1, 1970. The petitioner con- 
tends that there are two groups in this 
Municipality. One of the two groups is 
led by respondent No. 2 and the other 
group is led by the petitioner. The peti- 
tioner contends that, when the new board 
was constituted in November 1970, res- 
pondent No. 2 had the support of 19 out 
of 25 councillors of the Municipality and 


the petitioner contends that between 


November 1970 and the date of the filing 
of this petition, on January 4, 1973, the 
second respondent had lost the support of 
the majority of the councillors and the 
petitioner contends that at present res- 
pondent No, 2 is supported by only 8 
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councillors whereas the petitioner himself 
is supported by 15 councillors. The peti- 
tioner states that, on November 1, 1972, a 
special general meeting of the Municipa- 
lity was held, under the chairmanship of 
the Vice President, to discuss a motion of 
no-confidence, moved under the provi- 
sions of Section 36 of the Act, and the 
motion was against respondent No. 2, the 
President. At that meeting, 18 council- 
lors, including the Fresident and the Vice 
President, were present and the petitioner 
states that the President and the Vice 
President voted against the motion and 
the remaining 16 councillors voted in 
favour of the motion. Thus, the peti- 
tioner contends that the motion of no- 
confidence against the President was car- 
ried by more than two-thirds of the coun- 
cillors present at the meeting. The pro- 
ceeding of that meeting of November 1, 
1972 was also written to that effect in the 
proceeding book on the spot and it was 
also signed by the Vice President, who 
was the Presiding Officer of that meeting. 
The petitioner says that he himself had 
read the proceeding but, subsequently, on 
November 2, 1972, when a special general 
meeting of the Municipality, presided 
over by respondent No. 2, was held, it 
was found that the proceeding had been 
changed. At that meeting of November 
2. 1972 a resolution was passed, by which 
it was proposed to reccommend to the 
Government that respondent No. 2 shall 
be removed from the presidentship as 
well as the membership as an ordinary 
councillor from the Municipality under 
Section 37, sub-section (1) of the Aci. 
This resolution of November 2, 1972 au- 
thorised the present petitioner to furnish 
all relevant papers to the Government of 
Gujarat and the resolution directed the 
Chief Officer to furnish to the petitioner 
without delay the relevant papers as 
well as records as may be required by 
the petitioner. This resolution was car- 
ried by 16 votes to 6 votes. The peti- 
tioner says that in the said special gene- 
ral meeting of November 2, 1972 the 
minutes of the special general meeting of 
November 1, 1972 were neither read nor 
confirmed and the petitioner contends 
that at the end of the proceeding certain 
words were added after the proceeding 
books was signed by the presiding officer 
and after the contents of that proceeding 
had been actually read by the petitioner. 
The petitioner contends that these addi- 
tional words were written by the then 
Chief Officer, respondent No. 5, at the 
instance of respondent No. 2. The peti- 
tioner contends that this action on the 
part of respondent No. 2 amounted to mis- 


conduct and the petitioner and others 
decided to call a special general meeting 
of the Municipality to discuss this alleg- 
ed misconduct of respondent No. 5 and to 
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take necessary action in the matter. A 
letter, signed by 10 councillors of the 
Kalol Municipality, was addressed and 


delivered to respondent No. Z requesting 
him to cali a special general meeting of 
the Kalol Municipality. The second res- 
pondent presided over the meeting of the 
Municipality held on November 4, 1972 
and the question of correctness of the 
minutes of the meeting of November 1, 
1972 was raised and there was a lot of 
discussion at the meeting. The points of 
order raised by the petitioner are alleged 
to have been overruled by respondent 
No. 2. A question was raised that it was 
not permissible for the president to pre- 
side over the meeting even for the pur- 
pose of confirming the minutes of the 
meeting of November i, 1972 and the 
betition was overruled on this point. 
The petitioner then sets out a number of 
matters on which there were differences 
between the petitioner and respondent 
No. 2. The petitioner has also mentioned 
in the petition that, in the course of the 
controversy that arose, the Kalol Munici- 
pality by a majority purported to pass a 
resolution on December 4, 1972 reducing 
the term of office of the second respon- 
dent from five years io two years. At 
that meeting of December 4, 1972 the 
petitioner had presided and there was 
some controversy between the parties as 
to whether the proceedings of the meet- 
ing of December 4, 1972 were legal and 
valid or not. In the course of this judg- 
ment. we are not concerned to examine 
the correctness of the rival contentions on 
this point but the main question we have 
to consider, in the course of this judg- 
ment, is whether it was competent to the 
general board of the Kalol Municipality 
to pass a resolution reducing the term of 
office of the President. After that reso- 
lution was passed, the third respondent 
herein, purporting to be the Chief Offi- 
cer of the Kalol Municipality, addressed 
the letter dated December 5, 1972 to the 
Collector of Mehsana, respondent No. 1 
herein, to the effect that, on reduction of 
the term of office of the President of the 
Kalol Municivality, the office of the 
President had fallen vacant and, under 
Section 42, sub-section (1) of the Gujarat 
Municipalities Act, the Collector was 
called upon to take appropriate action for 
filling up the vacancy. The Collector gave 
an opportunity of being heard to the peti- 
tioner, the second respondent and the 
third respondent, who claimed to be the 
Chief Officer of the Kalol Municipality, 
and, ultimately. by his order dated Janu- 
ary 1, 1973, Annexure 'T’ to the petition, 
the first respondent held that it was not 
competent to the Kalol Municipality to 
pass a resolution reducing the term of 
the President. In view of that conclusion, 
the Collector held that resolution No. 285, 
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by which the term of the President was 
purported to be reduced from five years 
to two years and one month, that is upto 
December 5, 1972, was as such illegal and 
beyond the competence of the municipal 
board and could not be recognised as 
valid. 


2. In these proceedings, the peti- 
tioner has challenged this order, An- 
nexure 'T” to the petition, passed by the 
first respondent on January 1, 1973. We 
may also mention that the petitioner has 
challenged the constitutional validity of 
Section 36 of the Act and has contended 
that Section 36 is violative of Article 14 
of the Constitution inasmuch as it makes 
provision for a special majority for pass- 
ing a motion of no-confidence without any 
reasonable classification based on intel- 
ligible differentia. The first respondent 
and the second respondent appeared at 
the hearing and after the stage of admis- 
sion cf this petition and after the matter 
was discussed before us, the petitioner 
and respondents Nos. 2 and 6 arrived at 
a certain arrangement between them- 
selves on January 11, 1973. Under those 
consent terms, it was agreed that a spe- 
cial general meeting of the Municipality 
should be called by the second respon- 
dent on January 18, 1973 for discussing 
the propositions set out in those consent 
terms. Those consent terms were filed in 
Court. In view of those consent terms, 
the only question that we have to decide, 
in the course of this judgment, is whe- 
ther under the provisions of the Act it is 
open to the general board of the Munici- 
pality functioning under the Act to re- 
duce the term of the president of the 
Municipality. after it has been initially 
fixed under the provisions of the Act. We 
may mention that the petitioner has not 
given up the point regarding the consti- 
tutional validity of Section 36 of the Act 
and we have kept that question open, as 
it is not necessary for us to express any 
opinion regarding the validity of that 
section for the purpose of deciding this 
petition. 


3- Before we proceed to discuss 
the provisions of the Act in this connec- 
tion we may mention that it is common 
ground that at the first meeting of the 
newly elected members of this municipa- 
lity after the new board was constituted 
in the month of November 1970, the 
term cf office of the president of the 
municipality was determined to be five 
years and thereafter the second respon- 
dent was elected as the president. The 
petitioner contends that under the provi- 
sions of the Act, it is competent to the 
general board of the municipality to 
modify or cancel this resolution passed in 
November 1970 in such a manner that the 
term of the president is not reduced be- 
low two years and once the period of two 
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years from the date of the first determi- 
nation of the term of office has passed, ‘t 
is open to the municipality, in view of the 
provisions of Section 51 to modify or can- 
cel the resolution and even though a lon- 
ger period for the term of the president 
can in the first instance be determined, 
it can be reduced to a period of not less 
than two years. 


4, The relevant provisions of the 
Act that require consideration may now 
be noticed. Under Section 31 of the Act, 
a municipality is required to be presided 
over by a president who shall be elected 
by the councillors from among themselves 
in the manner prescribed by rules made 
by the State Government and there shall 
be a vice-president similarly elected for 
each municipality. It is to be noted in 
this context that the president and the 
vice-president must be from amongst the 
councillors and this has an impcrtant 
bearing when we consider the other pro- 
visions of the Act. Under Section 32 (1), 
after a general election to a municipality, 
the Collector shall call the first general 
meeting of the municipality for the de- 
termination of the term of office of the 
president and the vice-president of the 
municipality and for the election of the 
president and vice-president. Such meei- 
ing shall be called within twenty five 
days from the date on which the names 
of the councillors of the municipality are 
published in the Official Gazette under 
Section 6. This meeting is to be presided 
over by the Collector or such officer as 
the Collector may by order in writing ap- 
point in this behalf. The procedure of 
the first meeting is to be prescribed by 
rules made by the State Governmen: and 
the presiding officer is to have such 
powers as may be prescribed by the said 
rules but he has no right to vote. Sub- 
section (3) of Section 32. in terms. lays 
down that. no business other than the 
determination of the term of office of the 
president and vice-president and the 
election of the president and vice-presi- 
dent shall be transacted at such meeting. 
Thus, at the first meeting, only two items 
can be on the agenda of the meeting, 
namely, the determination of the term of 
office of the president and vice-president 
and the election of the president and 
vice-president and no other business can 
be transacted at that first meeting. Sub- 
section (4) of Section 32 is not material 
for the purpose of this judgment. Sec- 
tion 33, sub-section (1) is the material 
section which requires to be considered 
and it is in these terms :-— 


“Save as otherwise provided in this 
Act, a president or vice-president shall 
hold his office for such term as the 
municipality shall. previous to his elec- 
tion determine, not being less than two 
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years or the residue of the term of office 
of the municipality, whichever be less, 
and not exceeding five years, and he shall 
_ be eligible for re-election: 


Provided that the term of office of 
such president or vice-president shall be 
deemed to extend to and expire with the 
Gate on which his successor is elected.” 
Under sub-section (2) of Section 33, if 
during his term of office mentioned in 
sub-section (1), the president or vice- 
president ceases to be a councillor he 
shall vacate the office held by him. Under 
sub-section (4) of Section 33, on the ex- 
piry of the term of office of a municipa- 
lity the president and vice-president shall 
continue to carry on the current adminis- 
frative duties of their offices until such 
time as a new president and vice~-presi- 
dent shall have been elected and shall 
have taken over charge of their duties. 
Section 35 provides for resignation of the 
office by the president or vice-president 
or by any councillor and the persons to 
whom such resignations have to be ten~ 
dered are mentioned in Section 35. Thus, 
a president may vacate his office, either 
when he ceases to be a councillor or when 
he resigns his office under Section 35 and 
the Collector accepts the resignation of 
the post of the president. Equally, a 
president may resign his office as a coun- 
cillor and thereby once he ceases to be a 
councillor, he has also to vacate the office 
of the president held by him. Section 36 
provides for a motion of no-confidence. 
Any councillor of a municipality who in- 
tends to move a motion of no confidence 
against its president or vice-president 
may give a notice thereof, in such form 
as may be prescribed by the State Gov- 
ernment, to the municipality. A motion 
can be moved only if it is supported by 
not less than one third of the total num- 
ber of the then councillors of the munici- 
pality. Under sub-section (2) of Sec- 
tion 36, if the motion is carried by a majo- 
rity of not less than two-thirds of the 
total number of the then councillors of 
the municipality, the president or, as the 
case may be, the vice-president shall 
cease to hold office after a period of three 
days from the date on which the motion 
is carried unless he has earlier resigned, 
and thereupon the office held by him 
shall be declared to be vacant. Thus, the 
passing of a motion of no confidence by 
the requisite two-thirds majority out of 
the total number of the then councillors 
of the municipality is one more occasion 
when the president vacates his office be- 
fore the expiry of the term of his office. 
Under Section 37, the State Government 
has been empowered to remove from 
office any councillor of a municipality or 
any president or vice-president of a 
municipality on the ground of misconduct 
fm the discharge of his duties or of any 
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disgraceful conduct or becoming incap- 
able of performing his duties under the 
Act. Section 38 provides for certain dis- 
abilities in the case of a councillor from 
continuing as a councillor and if the re- 
quirements of Section 38 are met, he is 
disabled from continuing to be a council- 
lor and his office as a councillor shall be- 
come vacant. Section 39 provides that if 
any councillor absents himself for the 
different periods mentioned therein from 
the meetings of the municipality or from 
the municipal borough without the requi- 
site leave of absence, he shall cease to be 
a councillor and his office shall become 
vacant. Section 40 empowers the State 
Government to suspend from office a 
president or a vice-president under the 
circumstances mentioned therein and 
once the order of suspension is passed 
after following the appropriate procedure, 
a councillor has to be elected to perform 
all the duties and exercise all the powers: 
of a president or, as the case may be, vice- 
president during the period for which 
such suspension continues. Thus, under 
the provisions of different sections, which 
we have so far mentioned, the office of a 
councillor becomes vacant if the condi~ 
tions of the relevant sections are satisfied 
and if the councillor whose office becomes 
vacant under those provisions happens to 
be a president or vice-president, under 
Section 33, sub-section (2), the president 
or vice-president, as the.case may be, 
vacates the office held by him. Over and 
above these provisions relating to the 
vacating of office of a councillor, there 
are specific provisions, which we have 
mentioned above, provide for a vote of 
no confidence or resignation or order 
passed by the State Government on 
grounds of misconduct or disgraceful con- 
duct or becoming incapable of perform- 
ing the duties under the Act, which indi- 
cate that the office of a president may 
become vacant, even before the expiry 
of the term of office determined at the 
first meeting of the municipality. Under 
Section 42, provision is made for filling 
up of vacancies. Under sub-section (1) of 
that section, when any vacancy occurs 
due to failure to elect the full number of 
councillors at a general election or due to 
the non-acceptance of office by a person 
elected to be a councillor, or due to an 
election having been set aside, or any 
vacancy of a president, vice-president or 
councillor occurs due to any reason, 
the Chief Officer of the municipality 
and in the absence of the Chief Officer, 
such officer as the Collector may, by 
general or special order, designate for 
the purpose has to give a notice of such 
vacancy to the Collector within fifteen 
days from the date on which the vacancy 


occurs. Sub-section (2) of that section 
provides for the procedure to be follow= 
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ed by the Collector on receipt of such a 
notice of vacancy. For the purpose of 
this judgment, sub-section (5) of Sec. 42 
is material. It is in these terms :— 


“A person elected or deemed to be 
elected as a councillor or elected as a 
president or vice-president under sub-sec- 
tion (2) shall hold office so long only as 
the councillor, president or vice-presi- 
dent in whose place he is elected, would 
have held office had the vacancy not oc- 
curred.” 

Thus, a person elected to fill up a vacancy 
holds office only so long as the person in 
whose place he is elected would have 
held office had the vacancy not occurred, 
These Sections 31 to 42 are to be found 
in Chapter III of the Act and the head- 
ing of that Chapter is President, Vice- 
President, Councillors and Chief Officer 
and Sections 31 to 43 both inclusive occur 
in a group of sections with the heading 
provisions relating to Presidents, Vice- 
Presidents and Councillors of municipali- 
ties. We are not concerned with the re- 
maining provisions of this Chapter. 
Chapter IV of the Act deals with the con- 
duct of business and under the group of 


Sections 51 and 52 with the heading 
Municipal Meetings, provision has been 
made with respect to meetings of the 


municipality. Section 51 provides for 
meetings of the municipality and proce- 
dure. Sub-section (10) of Section 51 pro- 
vides that, save as otherwise provided by 
or under this Act all questions shall be 
decided by a majority of votes of the 
councillors present and voting. the presid- 
ing authority having a second ’or casting 
vote in all cases of equality of votes. 
Votes are to be taken and the result 
thereof to be recorded in such manner as 
may be prescribed by rules in that behalf 
for the time being in force under Cl. (a) 
of Section 271. The petitioner, who has 
argued his case in person, has relied very 
strongly on sub-section (12) of Sec. 51, 
which is in following terms :— 


“No resolution of a municipality shall 
be modified or cancelled within three 
- months after the passing thereof, except 
by a resolution supported by not less 
than one-half of the whole number of 
councillors and passed at a general meet- 
ing, whereof notice shall have been given 
fulfilling the requirements of clause (3) 
and setting forth fully the resolution 
which it is proposed to modify or cancel 
at such meeting and the motion or pro- 
position for the modification or cancella- 
tion of such resolution”, 


Tt has been urged before us that ordi- 
narily a resolution passed by the general 
board of the municipality cannot be 
modified or cancelled within a period of 
three months after it has been passed but 
once the period of three months has ex- 
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pired, any resolution whatsoever can be 
cancelled or modified by a simple majo- 
rity, because under sub-section (10) of 
Section 51, save as otherwise provided by 
or under this Act all questions are to be 
decided by a majority of votes of the 
councillors present and voting. It was 
contended that, even the original resolu- 
tion determining the term of office of the 
president passed at the first meeting of 
the municipality contemplated by Sec- 
tions 32 and 33 has to be passed by a sim- 
ple majority and not by any special majo- 
rity. Under Section 36, sub-section (2) a 
special majority is required for passing a 
motion of no confidence against the presi- 
dent or vice-president, namely that the 
motion of no confidence must be carried 
by a majority of not less than two-thirds 
of the total number of the then council- 
lors of the municipality. We may also 
mention that under Section 48, no chief 
officer or officer appointed under sub-sec- 
tion (4) or (5) of Section 47 can be re- 
moved from office, reduced in rank or 
suspended except by a resolution passed 
by a majority of at least two-thirds of 
the total number of the then councillors. 
Thus, wherever the statute so requires, 
provision has been made for a matority 
of two-thirds of the then councillors in- 
stead of for a simple majority of the 
councillors present at the meeting and 
voting. It was contended by the peti- 
tioner before us that since no special 
majority is provided for the purpose of 
passing a resolution modifying or cancel- 
ing any earlier resolution of the munici- 
pality, any earlier resolution can be modi- 
fied or cancelled by an ordinary majority 
of the councillors present and voting at 
the meeting and hence it is open to the 
general board of the municipality to re- 
duce the term of office of the President 
determined under sub-section (1) of Sec- 
tion 33, read with Section 32, sub-sec~ 
tion (3), to any period but not less than 
two years. 


5. The Petitioner has urged be- 
fore us that the opening words of Sec- 
tion 33, sub-section (1) “save as other- 
wise provided in this Act” include the 
provisions of Section 51, sub-section (12) 
of the Act which, according to him, can 
cover the modification or cancellation of 
a resolution determining the term of 
office of the President. We are unable to 
agree with this contention of the peti- 
tioner. In the first place, sub-section (1) 
of Section 33 deals with fhe determina- 
tion of the term of office of president 
and vice-president of the municipality 
and this section clearly provides that 
such term of office of the president or 
vice-president has to be determined pre- 
vious to the election of the president or 
vice-president. Secondly, as indicated by 
sub-section (3) of Section 32 at the first 
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meeting of the municipality held after 
the new board is constituted, no business 
other than the determination of the 
term of office of the president and vice- 
president and the election of the Presi- 
dent and the Vice-President are to be 
transacted. The order in which these 
two items of business are to be transact- 
ed are mentioned in Section 33, namely, 
firstly the municipality must decide 
about the term of office of the President 
and Vice-President and after the term is 
so determined by the appropriate reso- 
lution of the municipality, 
of the President and Vice-President can 
be held. Sub-section (1) of Section 33 
deals only with the term of office of the 
President and Vice-President and hence 
the words “save as otherwise provided 
in this Act” occurring at the commence- 
ment of Section 33 contemplates only 
those sections whereby the term of office 
of the President and Vice-President can 
be affected in any manner. The different 
modes in which the term of office of the 
President can be affected have been 
mentioned by us earlier. He may cease 
to bẹ- President if a motion of no confi- 
dence is carried against him; the State 
Government may remave him from his 
office if he has incurred a disqualification 
or if he is disabled from continuing to 
be a councillor.-For want of leave of 
absence a councillor may vacate his 
office and thus because a president 
vacates his office for one reason or the 
other his term of office may come to an 
end, even before the expiry of the term 
determined by the municipality at the 
' first meeting, under Section 33, sub-sec- 
tion (1), read with Section 32, sub-section 
(3). Therefore, there are other provisions 
in the Act which clearly indicate that 
. though the term of office of the Presi- 
dent may be fixed at the first meeting for 
any period between two years and five 
years, the President will have to vacate 
his office and the provisions of Section 
42 are to be invoked for filling up the 
‘Ivacancy and it is only one of these con- 
tingencies of vacating the office of the 
President which is contemplated by the 
words “save as otherwise provided in 
this Act”. These words, in our opinion, 
only cover those other sections and 
other provisions in the Act which have 
lan impact on the term of office of the 
President or Vice-President. These open- 
ing words cannot, in cur opinion, cover 
the provisions of Section 51, sub-section 
(12) which deal with the procedure to 
be followed at the meetings of the muni- 
‘cipality. The words “not being less than 
[two years or the residue of the term of 
office of the municipality, whichever be 


less, and not exceeding five years” oc- 
curring in Section 33, sub-section (1) 
iaualifv the word “term” oaccurring in 
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that section and it is clear from these 
qualifying words that the term of the 
office of a president or vice-president 
which may be determined by the muni- 
cipality cannot be less than two years 
and cannot exceed five years but if the 
residue of the term of office of the muni- 
Cipality as a whole is less than two years, 
then, it must extend to the residue of 
the term of office of the municipality 
and not full two years. These words, in 
our opinion, which are qualifying words 
for the words “such term” occurring in 
Section 33, sub-section (1) cannot em- 
power the general board. of the munici- 
pality to pass a resolution modifying or 
cancelling an earlier resolution without 
reducing the total term of office of the 
President to less than two. years, 


6. We have pointed out above 
that under Section 36 a procedure for a 
motion of no confidence has been laid 
down and such a motion of no confidence 
has to be carried by the requisite majo- 
rity prescribed in sub-section (2) of See- 
tion 36, namely, not less than two-thirds 
of the total number of the then council- 
lors of the municipality and not by a 
majority of the councillors present at 
the particular meeting where a motion 
of no confidence is moved. If we were 
to accept the argument of the petitioner, 
we would be permitting that to be done 
in an indirect manner which cannot ba 
done directly bya baremajority of coun= 
cillors present at a meeting. If the peti- 
tioner’s argument regarding the compe- 
tence of the general board to pass a re-. 
solution reducing the term of office were 
to be accepted, it would permit a bare 
majority: of the councillors, once the 
period of two years from the commence~ 
ment of the term of office of the Presi- 
dent is over, to pass a resolution reduc- - 
ing his term of office from five years to 
two. years, as is sought to be done in the 
present case, and in effect remove a Pre- 
sident from office, even though two-thirds 
of the total number of the then council- - 
lors of the municipality have not passed 
a resolution removing the President 
from office. It may be pointed out that 
under the scheme of different sections 
which we have noticed, the only power 
specifically canferred upon the council- 
lors to remove a President from office, 
once he is elected, is by passing a motion 
of no confidence and that too as requir- 
ed by Section 36 of the Act. There is no 
other specific power conferred upon the 
general board to remove a President or 
Vice-President, save by complying with 
the provisions of Section 36 of the Act. 
The other occasions on which the Presi- 
dent or Vice-President or 2 councillor 
may vacate his office may be because of 
his own act of omission and commission 
or because of an arder nassed ` hw tha 
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State Government but, so far as the 
general board is concerned, the only 
power which the general board has been 
specifically given to remove a President 
or Vice-President, even. before the term 
of the office, which has been determined 
at the first meeting, as contemplated by 
Section 33, sub-section’ (1), is the power 
conferred upon the general board under 
Section 36. Therefore, if the power which 
has been contended for by the petitioner 
is to be conceded to the councillors 
under Section 51, sub-section (12) of the 
Act, under the power of modification or 
cancellation of an earlier resolution, it 
would amount to holding that, though 
two-thirds of the total number of the 
then councillors of the municipality 
have not voted for a motion of no confi-~ 
dence in the President, the President has 
to go out of office by virtue of the reso- 
lution passed or purported to have been 
passed. by the councillors present at a 
meeting by a simple majority under the 
provisions of Section 51, sub-section (10) 
of the Act. 


7. Again the very words of Sec- 
tion 33, sub-section (1) which use the 
words “a president or vice-president 
shall hold his office for such term as the 
municipality shall, previous to his elec- 
tion determine” clearly indicate that the 
president or vice-president has a right 
to continue and hold his office for the 
term thus determined by the municipa- 
lity before his election took place. That 
right conferred by Section 38, sub-sec- 
tion (1) can only be taken away by a 
specific power given to the municipality 
as such and not by virtue of the exercise 
of general power purporting to have been 
exercised under Section 51, sub-section 
(12) of the Act. 


8. In our opinion, a very useful 
guidance to the interpretation of Section 
33, sub-section (1) is to be found in Sec- 
tion 42, sub-section (5) of the Act. Sec- 
tion 42 lays down the procedure for fil- 
ling up of vacancies occurring in the 
office of councillor, president or vice- 
president and sub-section (5) clearly says 
that a person elected as a councillor or 
president or vice-president under Sec- 
tion 43 shall hold office so long only as 
the councillor, president or vice-presi- 
dent in whose place he is elected would 
have held office had the vacancy not 
occurred, Taking an illustration, if the 
first meeting of the municipality has fix- 
ed the term of office for five years at the 
first meeting of the municipality and, if 
before the expiry of that period of five 
years, the president vacates his office for 
one reason or the other, the person elect- 
ed to fill up the office of the ` president 
holds office for the residue of the period 
of five years, because it is only for the 
residue that the president would have 
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held office had the vacancy not occurred. 
At such an election of a president to fill 
up the vacancy, it is not open to the 
general board to fix the term of office of 
the president who is to be elected. The 
words of Section 42 (2) (b) which pro- 
vide that the provisions of Sections 31 
and 32 shall miutatis mutandis apply to 
such meeting for filling up the vacancy 
of the president or vice-president and 
the election of the president or vice-pre~ 
sident thus chosen to fill up the vacancy 
have to be read subject to the provisions 
of sub-section (5), The term of office of 
the president elected to fill up the 
vacancy of an earlier elected president 
has not to be determined once again by 
following the procedure under Section 
32, sub-section (2) but the newly elected 
president will hold office only for the 
residue of the term of the president who 
has vacated his office for one reason or 
another. 


9. There is another angle from 
which the argument urged before us by 
the petitioner can be considered. Section 
51, sub-section (12) is a restriction on the 
general power of modification or cancel- 
lation of earlier resolutions which the 
general board of the municipality al- 
ways possesses. It is well recognised that 
if a body or an authority is competent to 
transact a business, it is competent to 
modify or cancel a decision taken by it 
earlier. On this general power, a restric- 
tion is sought to be put by Section 51, 
sub-section (12) viz. that once a resolu- 
tion has been passed by a municipality, 
it shall not modify or cancel it within 
three months after such resolution is 
passed but if within the period of three 
months it is to be modified or cancelled; 
then, the special procedure laid down in 
section 51, sub-section (12) has to be fol- 
lowed. Section 51, sub-section (12) can- 
not, therefore, be read as empowering 
the general board of the municipality to 
modify or cancel a resolution determin- 
ing the term of office of the president 
once determined under Section 33, sub- 
section (1) of the Act. Section 51, sub- 
section (12), as mentioned earlier, is not 
a provision dealing with the determina- 
tion of the term of office of the presi- 
dent or vice-president and reading the 
whole scheme of the Act, in the light of 
different provisions, which we have dis- 
cussed above, it is not possible for us to 
accept the contention urged before us by 
the petitioner in person. 


10. The petitioner drew our at- 
tention to several passages from Maxwell 
on the Interpretation of Statutes, 12th 
Edn., dealing with the primary rule of 
interpretation of statutes, namely, that 
the language of the Act must be inter- 
preted as it stands and the statute must 
be read as a whole and the Act has to 
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be regarded as a whole and not piece- 
meal. In arriving at our conclusions we 
have followed well-recognised principles 
on Interpretation of Statutes and it is not 
necessary for us te deal with different 
passages from Maxwell relied upon by 
the petitioner in the course of the argu- 
ments. 


11. The ultimate conclusion is 
that since there is no specific section in 
the Act empowering the general board 
to reduce the term of office of the Pre- 
sident once determined under Section 33, 
sub-section (1) and since by necessary 
implication such power could not be 
found to have been conferred upon the 
general board from any other provisions 
of the Act, it must be held that it is not 
competent to the general board of the 
municipality to reduce the term of the 
president once determined in accordance 
with the provisions of Section 32 and 
Section 33, sub-section (1) of the Act. 


12. We may mention that all 
other points which are mentioned in the 
petition including the question of the 
validity of the appointment of respon- 
dent No. 3 are left open. The question 
regarding the vires of Section 36 of the 
Act and the question of validity of the 
meeting of January 25, 1973 of which 
notice has been given by the second res- 
pondent are also left open. 


13. The petitioner has orally ap- 
plied for a certificate under Art. 133 (1) 
(3) of the Constitution but, in our opinion 
our judgment does not raise a question of 
substantial law of public or private im- 
portance to justify the issue of such 
certificate. We have, therefore, rejected 
-the oral application of the petitioner. 


14. In these circumstances, the 
petition stands disposed of. Rule is dis- 
charged. There will be no order as to 


costs. - 
Rule discharged. 
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Bai Moti v. Bai Ladhi (B. K. Mehta J.) 


ALR. | 


P. K. Parekh. for Petitioner; S. M, ` 
Shah, for Resposdents. Nos. 1, 3 and 4, 


ORDER:—. This revision application 
is directed against the order of the ' 
learned Civil Judge (J. D3 Dhoraji, re- 
fusing leave to the petitioner to 
sue in forma pauperis. The suit was 
filed by the petitioner against her sisters 
and others for partition and possession 
of her share from the joint family pro~ 
-perties belonging to the petitioner and 
respondents Nos. 1,2 and 3. the 
petitioner was not in a position to pay 
court-fees. she applied for leave to sue 
in forma pauperis. The trial court after 
hearing the evidence of the petitioner 
refused permission as the trial court 
found that the petitioner was residing 
with her husband who has sufficient pro- 
perties to pay court-fees in question. 
This order of the trial court is the sub= 
ject-matter of this revision before me. 


2. At the time of hearing of this 
revision application Mr. P. K. Parekh the 
learned advocate appearing on behalf of 
the petitioner pointed out that the learn- 
ed civil Judge has failed to exercise his 
jurisdiction by inquiring into something 
not directed by the Legislature and has - 
failed to make inquiry which the Legis- 
lature directed him to do. In submis 
sion of Mr. Parekh the learned civil 
Judge was clearly in error in refusing 
leave on the ground that the petitioner’s 
husband was the owner of sufficient 
properties and, therefore, the petitioner 
was in a position to pay the court-fees 
in question. On behalf of the respon- 
dents. Mr. S. M. Shah the learned advo- 
cate urged before me that this court 
should not in exercise of its revisional 
jurisdiction under Sec, 115 of the Civil 
Procedure Code interfere with the find- 
ing of the trial Court. Mr. Shah has 
in support of his contention drawn my 
attention to the decision of Supreme 
Court in Shri M. L., Sethi v, Shri H. P. 
Kapur. (1972) 2 SCC 427 = (AIR 1972 
SC 2379). where the Supreme Court 
was concerned with an order made by 
the High Court remanding the matter 
to the trial court for purposes of hold- 
ing a fresh inquiry into the question of 
pauperism after allowing certain appli- 
cations made by the pauper for discovery 
of certain documents. Hhis Lordship 
Methew J. speaking for the Court re- 
ferred to the various decisions of the 
Supreme Court and tried to analyse and . 
distinguish between the jurisdictional 
fact and non-jurisdictional fact. In that 
connection a reference was made to- 
Anisminic Ltd. v, Foreign Compensation 
Commission, (1969) 2 AC 147. The para- 
graphs from the judgments of Lord 
Reid and Lord Pearce were quoted and 
which read as under- 
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“But there are many cases where 
although the tribunal had jurisdiction to 
enter on the enquiry it has done or fail- 
ed to do something in the course of the 
enquiry which is of such a nature that 
its decision is a nullity. It may have 
given its decision in bad faith. It may 
have made a decision which it had no 
power to make. It may have failed in 
course of the enquiry to comply with 
the requirements of natural justice. ‘It 
may in perfect good faith have miscon- 
strued the provisions giving it power to 
act so that it failed to deal with 
the question remitted to it and decided 
some question which was not remitted 
to it. It may have refused to take into 
account something which it was requir- 
ed to take under the provisions setting 
it up it had no right to take into ac- 
count. I do not intend this list to be 
exhaustive.” 

3. In the same case, Lord Pearce 
said:— 

‘Lack of jurisdiction may arise in 
various ways. There may be an absence 
of those formalities or things which are 
conditions precedent to the tribunal hav- 
ing any jurisdiction to embark on an 
enquiry. Or the tribunal may at the 
end make an order that it has no juris- 
diction to make. Or in the intervening 
stage while engaged on a proper enquiry, 
the tribunal may depart from the rules 
of natural justice; or it may ask itself 
the wrong questions: or it may take into 
account matters which it was not direct~ 
ed to take into account. Thereby it 
would step outside its jurisdiction. It 
would turn its inquiry into something 
mot directed by Parliament and fail to 
make the inquiry which the Parliament 
did direct. Any of these things would 
cause its purported decision to bea 
nullity.” 


Mr. Justice Mathew thereafter pro- 
ceeded to say; The Dicta of the majority 
of the House of Lords in the above case 
would show the extent to which ‘lack’ 
and ‘excess’ of jurisdiction have been- 
assimilated or, in other words, the ex- 
tent to which we have moved away from 
the traditional concept of ‘jurisdiction’, 
The effect of the dicta in that case is to 
reduce the difference between jurisdic- 
tional error and error of law within 
jurisdiction almost to vanishing point, 
The practical effect of the decision is 
that any error of law can be reckoned 
as jurisdictional. This comes perilously 
close to saying that there is jurisdiction 
if the decision is right in law but none 
if it is wrong. Almost any misconstruc~ 
tion of a statute can be represented as 
‘basing their decision on a matter with 
which they have no right to deal’, m- 
posing an unwarranted condition’ or 
‘addressing themselves to a wrong ques- 
_ tion’, The majority opinion in the case 
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leaves a court or tribunal with virtually 
no margin of legal error. Whether there 
ls excess of jurisdiction or merely error 
within jurisdiction can be determined 
empowering 
Statute, which will give little guidance. 
It is really a question. of how much 
latitude the court is prepared to allow. 
In the end it can only be a value judg- 
ment (see H, N. R. Wade, ‘Constitutional 
And Administrative Aspects of the Ani-« 
Sminic case’), Law Quarterly Review, 
Volume 85 1969, p. 198). Why is it that 
a wrong decision on a question of limi- 
tation or res judicata was stated asa 
jurisdictional error and liable to . be 
interfered with in revision? It is a bit 
difficult to understand how an erroneous 
decision. on a question of limitation or 
res judicata would oust the jurisdiction 
of the court in the primitive sense of 
the term and render the decision or a 
decree embodying the decision a nullity ` 
liable to collateral attack. The reason 
can only be that the error of law was 
considered as vital by the Court. And 
there is no yard-stick to determine the 
magnitude of the error other than the 
Opinion of the Court.” 


As has been stated by Lord Pearce in 
his judgment that if a tribunal itself 
asks ‘a wrong question or takes into ac- 
count matter, which it was not directed 
to take into account and steps outside 
lts jurisdiction and turns its inquiry into 
something not directed by Parliament 
and fails to make the inquiry which the 
Parliament directed, His Lordship Justice 
Mathew ultimately said that in the end 
it can only be q value judgment and 
ere is no yardstick to determine the 
magnitude of the error other than the 
opinion of the Court. Order 33, Rule 1 
enjoins an Inquiry into the financial 
condition of a person applying for leave 
to sue In forma pauperis. Explanation 
to Order 33 Rule 1 defines a pauper as 
a person who is not possessed of suffi- 
cient means to enable him to pay fees 
prescribed by law for the suit or 
: such i prescribed 
when he is not entitled to pro~ 
perty worth Rs. 500/- other ‘than his 
necessary wearing-apparel and the sub- 
Ject-matter of the suit. In other words, 
the Court has been enjoined to imquire 
Into the means of the person who ap- 
plies for leave to sue in forma pau- 
peris, In the instant case, the Court 
has to inquire into the means possessed 
by the petitioner who has filed the suit 
for partition and share in the joint 
family „property against her sisters, The 
Court in trying to consider the property 
of her husband was turning the inquiry. 
As said by Lord Pearce,~ 


“It would turn 


its inquiry 
something not 


into 
directed by Parliament 
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. and fail to make the inquiry which the 
Parliament did direct.” 

In my opinion, therefore, the learned 
Civil Judge has failed to act beyond his 
jurisdiction in considering the means 
possessed by the petitioner’s husband for 
purposes of determining the question, 
whether the petitioner was entitled to 
leave to sue in forma pauperis. As held 
by the Bombay High Court in Bal 
Chandan v. Chhotalal Jekisondas, AIR, 
1932 Bom 584 that if the Court having 
jurisdiction acts illegally or with mate~ 
rial irregularity in deciding the ques- 
tion of pauperism, the High Court can 
under Section 115 of the Civil Procedure 
Code interfere with such an order. The 
relevant head-note reads as under,— 

“The plain meaning of Clause ({c) 

seems to be that revision lies when the 
Court having jurisdiction has exercised 
it but in so exercising it has acted ille- 
gally or with material irregularity. 
Where there is a wilful disregard or 
conscious violation by a Judge of a rule 
of law or procedure, the High Court 
will have jurisdiction to interfere.” 
In that view of the matter, therefore, 
the order of the learned Civil Judge 
should be set aside and this revision ap- 
plication is allowed, The petitioner is 
granted leave to sue in forma pauperis. 
The rule is made absolute. There should 
be no order as to costs. 


Revision allowed, 
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The State of Gujarat and another, 
Appellants v. Ibrahim Akabarali and 
others. Respondents. 

First Appeal No. 459 of 1964 with 
Civil Appln. No. 3420 of 1970. {for addi, 
evidence) with Second Appeal Nos, 541 
and 696 of 1968, D/- 21-10-1972. First 
Appeal No. 459 of 1954 is against order 
of N. J. Patel Jt. Civil J. (Sr. Diva), 
Baroda in S. C. S. No. 44 of 1962 and 
Second Appeal No. 696 of 1968 is against 
order of B. J. Jadeja. Extra Asst. J. 
Baroda in R. C. A. No. 68 of 1965. 


(A) Registration Act (1908) Ss. 2 (6) 
and (9) and 17 — Movable property — 
Standing timber —- Tests to determine — 
Transfer of right to cut certain timber 
trees for three years — Document held 
not compulsorily registrable. 

An agreement whereby the right to 
cut all sorts of trees such as teak wood, 
black wood, Mahura and Panchrav (mis< 
cellaneous) was transferred for a consix 
deration of Rs. 3500/- for a period of 


*Only Portions aporoved for report 
ing by High Court are reported here. 


G.Q/HQ/C853/73/KSB 
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three years by the Jagirdar to the con- 
tractor was held to be merely a transfer 
of standing timber i.e. movable pro- 
perty within the meaning of Section 
2 (6) and (9) and as such was nota 
compulsorily registrable document under 
Section 17 of the Registration Act. | 
7 (Paras 28, 31) 
Ordinarily trees would come within 
the expression. “things attached to earth” 
within the definition of immovable pro- 
perty under Section 2 (6) unless it is 
Shown that they are standing timber. 


- (Para 24 
_ In order to constitute “standing 
timber” it must firstly, be timber i. e 
wood suitable for building houses 


bridges, ships etc.. and secondly, the 
tree must be in a state fit for these pur- 
poses and should be meant to be con- 
verted into timber so shortly that i 
could already be looked upon as timbel 
for all practical purposes even thougt 
Standing. AIR 1958 SC 532 and (1968) í 
Guj LR 939 Rel. on. (Para 28 


(B) Civil P. C. (1908), O. 41 R. 2— 
New plea involving question of fact. 
The questions whether Mahura tree 
is fit for yielding timber and whether 
miscellaneous trees would include fruit 
growing trees as well as trees whict 
would yield only firewood are all ques- 
tions of fact and in absence of pleading 
issue and evidence on these points, they 
cannot be allowed to be raised for the 
first time at the Hearing of the firs! 
appeal. (Para 29) 

(C) Civil P, C. (1908), O. 41 R. 25 
— Remand — Power when not exercised. 

Remand of the suit is not intended 
to enable a party to fill in the lacunae 
in his case. (Para 30 

(D) Bombay Merged Territories and 
Areas (Jagirs Abolition) Act (39 of 1954) 
Ss. 8 and 5 — Forest lands — Whether 
vest in State under S. 8 or in Jagirdai 
under S. 5 — (X-Ref:— Words and 
Phrases — Al] waste lands and all un- 
cultivated lands — Meaning of), 

Under Section 8 read along with its 
explanation all lands which have remain- 
ed uncultivated for a period of three 
years prior to the appointed date musi 
vest in the State. (Para 33) 

The expression “uncultivated” cer 
tainly means ‘cultivable but not culti 
vated.” But what is uncultivable canno 
fall under the category of ‘uncultivated. 

: (Para 35 

A waste land can be an uncultivatec 
and in the sense that there is no culti 
vation there. But a waste land is some. 
thing different from uncultivated land 
It is uncultivable or unfit for cultivation 

(Para 37 

Hence the forest lands. which by 
their very nature are uncultivable anc 
in respect of which no question of thei 
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- having been cultivated or otherwise 
can arise, do not fall] under the expres~ 
sion all “uncultivated lands” as such they 
do not vest in the Government under 
S. 8 but vest in Jagirdar under Sec. 6. 
Spl. Civ. App. No. 570 of 1963, D/- 5-11- 
1968 (Gui) and S. A. No, 873 of 1964, D/- 
12-1-1971 (Guji) Rel. on. 
(Paras 37 & 40) 


(Œ) Words and phrases — Cultiva- 

tion — Meaning of. . 
Spreading or throwing of seeds and 
growing grass cannot amount to cultiva- 
tion, Cultivation means breaking of the 
soil or ploughing and tilling of the land 
and sowing seeds by human efforts and 
watering and tending the growth when 
the seeds sown sprout and plants appear 
above the surface of the soil. | 
(Para 40) 


(F) Bombay Land Revenue Code 
(1879), Ss. 2 (3) and 216 (2) — Survey 
and settlement — Inclusive definition — 
Not confined to one made under Code 
itself — Expression ‘alienated villages’ 
in Section 216 (2) — Interpretation of 
(X-Rei:— Ss. 112 & 117). 


If a survey settlement was carried 
out by some other authority not under 
the provisions of the Bombay Land Re- 
venue Code and if it was accepted and 
acted upon by the State Government, it 
became one under the Bombay Land Re~ 
venue Code itself. in view of the inclu- 


sive definition in Section 2 (3) of the 
Code. (Para 53) 


Section 216 (2) contemplates alienat- 
ed villages not merely of British India 
but also alienated villages in former 
Indian States which in course of time 
came to be part of the State of Bombay 
prior to the promulgation of record of 
rights in respect of them. Therefore, 
survey and settlement carried out in the 
two alienated villages in Chota Udepur 
State and ‘accepted and acted upon by 
the State of Bombay after merger of 
Udepur State would be valid under the 
Code by virtue of Section 216 (2). 

P (Paras 49, 52. 53) 

Neither Section 112 nor Section 117 
of the Code can have application to such 
a case. (Paras 50, 51) 

(G) Chota Udepur Forest Rules 
(1934) — Applicability to forests situate 
in Jagirs. i 

Chota Udepur Forest Rules govern~ 
ed all forests situate in all Jagirs irre- 
spective of whether they were granted 
to the Jagirdars prior to the coming 
into force of those pules or subsequent 


thereto on 1-8-1934. Spl. Civ. Appin. 
No. 638 of 1961, D/- 16-12-1963 (Gui) 
Overruled. (Para 62) 

(ŒH) Application of Laws Order 
(1950). S. 5 — Chota Udepur Forests 
E.t INDA Pannal af —— Bact Af mmm 


State v, 
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Rights of former State in forests in alie- 
nated lands if vests in State of Bombay 
after its merger. 


Chota Udepur State had certain 
rights in alienated lands in the State 
under the Chota Udepur Forest Rules. 
These rights were saved to the State by 
virtue of Section 5 of the Application of 
laws Order notwithstanding the repeal 
of Chota Udepur Forest rules and on 
merger of that State in Bombay accrued 
to the State of Bombay. When Chota 
Udepur State merged with the state of 
Bombay those lands continued to be 
alienated lands until Jagirs were abolish~ 
ed with effect from Ist August 1954 
whereafter they became  wnalienated 
lands. Therefore, the fact that the lands 
in question in Chota Udepur State were 
alienated lands and that the provisions 
of the Forest Act could not be made 
applicable to alienated lands in British 
India prior to independence of India and 
thereafter does not make any difference 
whatsoever. Spl, Civ. Application No. 
638 of 1961, D/~ 16-12-1963 (Guj) over- 
ruled. (Para 63) 

F. A. No, 459 of 1964:— 

G. T. Nanavati Asst. Govt, Pleader, 
for Appellants; N. V. Karlekar, for Re- 
spondent, 

S. A. No. 541 of 1968:— 


- N. R. Oza, for Appellant; G. T. 
Nanavati Asst. Govt. Pleader, for Re: 
spondent. 

S. A. No. 696 of 1968.— 


G. T. Nanavati Asst. Govt. Pleader, 
ERS Appellant; R. N. Shah, for Respons 
ent. 


S. H. SHETH, Ji— These appeals 
arise under the following circumstances, 
The plaintiff in First Appeal No. 459 of 
1964 is a forest contractor (hereinafter 
referred to as the Contractor). One 
Arvindkumar Ambalal Purohit was the 
Dumaldar of Kosum -and Chimli villages 
in the former Chhota-Udepur State, He 
will be referred to hereinafter in this 
judgment as ‘the Jagirdar. He held 
those villages as his proprietary Jagir. 
On 10th June 1948 Chhota-Udepur State 
merged with the Province of Bombay; 
After merger the Government of Boma 
bay recognized the Jagirdar’s rights to 
his Jagir. On llth June 1954 the Jagir- 
dar agreed to sell all the trees of Kosum 
and Chimlivillages tothe Contractor, On 
Ist August 1954 the Bombay Merged 
Territories and Areas (Jagirs. Abolition) 
Act. 1953 (hereinafter referred to as ‘the 
Jagir Abolition Act? for the sake of 
brevity) came into force as a result of 
which the Jagirdar’s Jagir was abolished. 
On 28th August 1961 the Jagirdar exes 
cuted in favour of the contractor a docu-« 
ment by which he ratified the earlier 
agreement of llth June 1954. It is the 


eontrachar«s emitentin that aimen tha 


56 Guj. ([Prs. 1-8] 


abolition of the Jagirdar’s Jagir the 
latter became the occupant of all lands 
in his possession in his former Jagir 
villages and that he continued to be the 
owner of all the trees in those villages. 
Tenants in possession of the Jagirdar’s 
lands became occupants of those lands. 
The contractor further contended that 
his right to cut the trees and to remove 
the cut wood under the agreement of 
lith June 1954 was recognized by the 
Jagir Abolition Officer appointed under 
the Jagir Abolition Act. 


2. On 3rd March 1955 the Gov- 
ernment of Bombay issued Notification 
No. E. L.D. 2555/134/3 E under Section 
4 of the Indian Forest Act, 1927 (there- 
inafter referred to as ‘the Forest Act’ 
for the sake of brevity) constituting Serial 
Nos. 14, 194, 210 and 225 of Kosum vil- 
lage and Serial No. 110 of Chimli village 
along with various other lands as reserv- 
ed forests, It is this notification which 
is challenged by the contractor on the 
ground that the aforesaid survey num-~ 
bers of Kosum and Chimli villages have 
been the private forests of the Jagirdar 
and thatthe said notification (hereinafter 
referred to as ‘the impugned notification’) 
is ultra vires Sections 3 and 4 of the 
Forest Act. 

3. Under the Saurashtra Felling 
of Trees Act the contractor applied to 
the Mamlatdar for a permit to cut all 
trees except teak, sandlewood and black 
wood trees. The Mamlatdar in his turn 
referred the matter to the Forest autho- 
Tities. Meanwhile the contractor started 
cutting trees in respect of which the 
Mamlatdar had already granted him 
permission, However the contractor was 
sometime thereafter stopped by the Forest 
authorities from cutting any trees. It is 
further alleged by the contractor in his 
plaint that the Divisional Forest Officer 
had invited tenders to sell the material cut 
by him even though the State Govern- 
ment had not been in possession thereof, 
The contractor, therefore, filed Special 
Suit No. 44 of 1962 in the Court of the 
Civil Judge, Senior Division, at Baroda 
against the State of Gujarat and Divi- 
sional Forest Officer, Chhota-Udepur for 
a declaration that he is the owner of all 
the trees including teak, blackwood and 
sandlewood trees standing in the Jagir- 
dar’s former Jagir villages — Kosum and 
Chimli — and also of the cut material, 
fire-wood, timber, charcoal and other 
things left there and for a consequen- 
tial injunction restraining the defendants 
from interfering with his rights and his 
possession of the trees and for a further 
mandatory injunction directing the de- 
fendants to issue authorisation passes and 
transport permits to him for removing 
the cut material. 
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4. The defendants to this suit 
resisted the suit on several grounds. They 
contended that the Civil Court had no 
jurisdiction to inquire into the dispute 
between the parties after notification 
under Section 4 of the Forest Act was 
issued because a special tribunal ap- 
pointed under Section 4 (1) (c) of the 
Forest Act has jurisdiction in the matter. 
The next contention which was raised 
was that the forest in question were re- 
Served forests under the former Chhota- 
Udepur State and that. therefore, Chhota 
Udepur State had rights in those forests 
and that those rights had devolved upon 
the defendant — State of Gujarat — the 
successor State. They challenged the 
order of the Jagir Abolition Officer 
made in the matter of compensation to be 
granted to the Jagirdar for the abolition 
ofhis Jagir under the Jagir Abolition Act. 
The agreement dated 11th June 1954 ex- 
ecuted by the Jagirdar in favour of the 
contractor was also challenged on the 
ground that at the time when it was ex- 
ecuted by the Jagirdar his entire estate 
was under the management of the Court 
of Wards. ; 


5. The learned Trial Judge raised 
the necessary issues and tried the suit. 
He recorded findings in favour of the 
contractor and granted him the decree. 


6, It is that decree which is chal- 
lenged by the defendants in this First 
Appeal. 


7. Second Appeals Nos. 541 and 
696 of 1968 arise under the following 
circumstances, The Jagirdar filed in 
the Court of the Civil Judge. Senior 
Division, at Baroda Regular Civil Suit 
No. 6867 of 1962 against the State of 
Guiarat for a declaration that he is the 
absolute owner of lands and trees. men- 
tioned in Schedule A to the plaint and 
situate in his former Jagir villages — 
Kosum and Chimli — and also for a 
declaration that the impugned notifica- 
tion is illegal and ultra vires Sections 3 
and 4 of the Forest Act and. therefore, 
not binding on him, He also prayed for 
a permament injunction restraining the 
defendants-State from interfering with- 
his possession of the lands in question 
or, in the alternative. for possession of 
those lands if he was found to have 
been dispossessed of them. In this suit, 
therefore, the Jagirdar has challenged 
the same notification which has been 
challenged by the contractor in the suit 
out of which First Appeal No. 459 of 
1964 arises, 


8. The learned Trial Judge passed 
in favour of the Jagirdar decree and 
declared him the owner of the lands in 
question and held that the impugned noti- 
fication was inoperative in so far as 
those lands were concerned. As a con- 
seauence of this decree ha sranted tn 
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the Jagirdar the consequential relief 
and issued an injunction restraining the 
defendant-State from ‘proceeding against 
the said lands in exercise of its powers 
under Section 4 of the Forest Act. 


9. Having been aggrieved by this 
decree the State of Gujarat filed Regular 
Civil Appeal No. 68 of 1965 in the Court 
of the District Judge at Baroda. The 
learned Extra Assistant Judge, who 
heard the appeal, partly allowed it and 
modified the decree of the Trial Court. 
He passed the following modified decree. 


O “The. plaintiff has become the occu- 
pant of the suit land on the introduc- 
tion of the Jagirs Abolition Act. -How- 
ever, he is not the owner of the trees 
standing on the said lands. Notification 
No. FLD 2555/137/12E dated 3rd March 
1955 is therefore, not illegal, The decree 
passed by the trial court declaring the 
plaintiff to be the owner of the trees 
and also declaring the notification quoted 
above as illegal is set aside. The decree 
granting injunction restraining the de- 
fendant from proceeding against the 
lands mentioned in notification No. FLD 
2555/137/12E dated 3rd March 1955 in 
exercise of its power under Section 4 of 
the Indian Forest Act is also set aside.” 


Having been aggrieved by this appellate 
decree both the parties have filed ap- 
peals in this’ Court. Second Appeal 
No. 541 of 1968 has been filed by the 
Jagirdar in so far as it adversely affects 
him. Second Appeal No. 696 of 1968 
has been filed by the State of Gujarat 
in so far as it adversely affects it. 

10. It is. therefore, clear that in 
all these appeals there are common ques- 
tions of facts and law which are involv- 
ed. They relate substantially to the 
Same controversy. 

12. Mr. Nanavaty who appears 
for the State of Gujarat in First Appeal 
No. 459 of 1964 and in Second Appeal 
No. 696 of 1968 has raised before us the 
following contentions. 

1. The impugned agreement was exe- 
- cuted by the Jagirdar at a time when 
he was a minor and his estate was under 
the management of the Court of Wards. 
The approval of the Court of Wards to 
the transaction evidenced by the impugn- 
ed agreement was not taken, It is 
therefore void. 


2. The impugned agreement is com- 
pulsorily registrable and yet it is not 
registered. It is. therefore, inadmissible 
in evidence. The effect of non-regi- 
stration is that there is no transfer of 
trees by the Jagirdar to the contractor. 

3. The forest in question have vested 
in the State of Gujarat under Section 8 
of the Jagir Abolition Act. Section 
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the impugned notification issued under 
section 4 of the Forest Act is valid. 
Within the meaning of Section 8 of the 
Jagir Abolition Act the forests in question 
are uncultivated lands. 


4. Assuming that Section 5 of the 
Jagir Abolition Act governs the lands in 
question, trees have not vested in the 
Jagirdar., 


5. The lands in question were reserv~ 
ed forests under Chhota-Udepur State. 
They vested in the State of Gujarat — 
the successor State — as reserved forests. 
Therefore, the Jagirdar had no right to 
2a and the impugned notification is 
valid. 


6. If it is held that all lands in 
question were not reserved forests 
under the Chhota~Udepur State. at least 
Serial No. 225 of village Kosum was a 
reserved forest under that State. It, 
therefore, vested in Chhota-Udepur State 
and thereafter in the State of Gujarat — 
the successor State. In any case, therefore, 
the impugned notification in so far as it 
pertains to Serial No. 225 of village 
Kosum is valid. 


7. Even if it is held that Serial 
No. 225 of village Kosum did not vest 
in the State of Gujarat. the State of 
Gujarat In any case had proprietary 
rights in it within the meaning of Sec~ 
tion 3 of the Forest Act on account of 
the reservation made by Chhota-Udepur 
State in respect thereof. Therefore. the 
impugned notification in so far as it 
pertains to it is valid. 


13. In reply Mr. Oza, appearing 
for the Jagirdar, has contended as fol- 
lows, in Second Appeals Nos 541 of 1968 
and 696 of 1968. 


1. Having held that the Jagirdar had 
become the occupant of the lands in 
question the lower Appellate Court ought 
to have held that he had become the 
Owner of the trees situate in those lands. 


2. Whether any survey and settle- 
ment of the lands in question had taken 
place after the merger of Chhota-Udepur 
State is a question of fact and it cannot 
be allowed to be raised for the first 
time in appeal. 


_ 3 Compulsory registrability of the 
impugned agreement and want of its 
registration cannot be allowed io be 
raised for the first time in appeal. The 
contention was not pleaded in the Court 
below nor was an issue raised thereon. 


4, Village Chimli was given to the 
Jagirdar in Krishna-arpan, Le. it was 
granted to him in perpetuity. Kosum was 
given to him in Dharmada, that is to 
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Therefore, no question of trees having 
at any time vested in the State of 
Gujarat arises, 


The first and the second - contentions 
arise exclusively in First Appeal No, 459 
of 1964, The remaining ‘contentions arise 
in the First Appeal as well as in the 
second Appeal, Since common ques- 
tions of fact and law arise in these 
cases it will be more convenient to 
decide all of them by a common judg- 
ment. 
14-21, x x x x xX: X 

22. We now turn to the second 
contention raised by Mr. Nanavaty. The 
question which he has raised relates ‘to 
compulsory registrability or otherwise of 
the agreement, Ex, 103. In order to ex- 
‘amine the soundness of the contention 
raised by Mr. Nanavaty it is necessary to 
examine the nature of the transaction. In 
paragraph 1 it is stated that the villages 
Kosum and Chimli had been granted by 
Chhota-Udepur State to the father of the 
Jagirdar who was a Raj Purohit, They 
were granted as a gift and he had be- 
come the full proprietor thereof, After 
his death the Jagirdar had become the 
full proprietor and he was the 
full proprietor on the date of the ex- 
ecution of that document. It is further 
stated in that document that Kapilaben, 
his mother had been made a party to the 
transaction in order to avoid any future 
disputes from her side. Paragraph 2 
which is material states as under. l 

The right to cut all sorts of trees 
such as teak wood, black wood, Mahuda 
and Panchrav situate in all the lands of 
Kosum and Chimli was transferred to 
the contractor. 

It is stated as a matter of elucidation 
that the reference to all lands of Kosum 
and Chimli in that paragraph included 
all surveyed and unsurveyed lands and 
all cultivated and uncultivated lands in- 
cluding the rivers, the Nalas and the 
hills. It then proceeds to state in details 
the survey numbers of those villages in 
respect of which the agreement, Ex. 103, 
was entered into by the Jagirdar. Para- 
graph 3 states that the right to cut trees 
in the aforesaid terms was transferred to 
the contractor for a cash consideration of 
Rs. 35001/~ and that a sum of Rs. 1001/- 
was received by the Jagirdar as deposit 
or earnest money. It also provides that 
the balance was to be paid by the con- 
tractor to the Jagirdar on the former 
obtaining authorisation passes from the 
Forest Officer. Paragraph 4 of Ex. 103 
a a material paragraph. It states as un- 
er. 

The right to cut teak, Sisam, Mahuda 
and Panchrav trees situate in the afore- 
said two villages and to obtain therefrom 
building material. fire wood and charcoal 
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possession of the trees had been handed 
over to him. . 

Paragraph 5 states as under, 


The period for taking away building 
material, fire wood and charcoal from 
teak, black wood, Mahuda and Panchrav 
trees was fixed at three years from the 
date of the issue of authorisation passes 
by the Forest Officer. 

Pata graph 6 provides for extension of 
time in case the Forest Officers suspend 
the authorisation passes after having 
granted them. Paragraph 7 provides that 
if it was necessary to get the said agree~ 
ment registered, the Jagirdar would get 
it done, These are the principal matters 
provided in that document. The refe- 


rence to teak, blackwood, Mahuda 
and Pancharv trees, in our opinion 
Is an exhaustive reference because 


Panchray means miscellaneous, The 
teak, blackwood and Mahuda trees 
have been specifically referred to. 
The remaining trees have been described 
by the expression ‘Panchrav’ which means 
miscellaneous. The document of ratifica- 
tion. Ex. 104, does not provide for any- 
thing different. 


23. The question is whether this 
document Ex. 103, was a compulsorily 
registrable document, Section 17 of the 
Registration Act provides for compul 
sory registration -of certain documents, 
Amongst them are non-testamentary in- 
struments which purport or operate to 
create, declare, assign, limit or extinguish, 
whether in present or in future, any 
right, title or interest, whether 
vested or contingent, of the value 
of one hundred rupees and up= 
wards, to or in immovable property, The 
value of the right which has been assign- 
ed by Ex. 103 is admittedly of the value 


of more than rupees one hundred the 


consideration for the transaction being 
Rs. 35001/-. 


24. The question which thas been 
canvassed before us is whether 
there has been the assignment of any 
right to or in immovable property. The 
expression “immovable property” has 
been defined by sub-s, (6) of S. 2 of the 
Registration Act, 1908 in the following 
terms. 


*immovatle property’” includes land 
building. hereditary allowances, rights to 
ways. lights. ferries, fisheries or any 
other benefit to arise out of land. and 
things attached to the earth, or perman- 
ently fastened to anything which is at- 
tached to the. earth but not standing 
timber, growing crops nor grass,” 
Sub-section (9) of Section 2 defines 
eca property” in the following 
term i 

E “movable property” includes 
standing timber, growing crops and grass, 
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perty of every other description, 
immoveable property.” 


Within the meaning of the expression 
“things attached to the earth” used in 
sub-section (6) of Section 2 trees would 
-lordinarily be immovable property unless 


except 


it is shown that they are “standing 
timber”. The question of considering 
two other exceptions “growing crops” 


and “grass” does not arise in the instant 
case. ‘Standing timber’ has 
been expressly excluded from immov- 
able property but has been expressly 
included in movable property. The 
question which has been argued by Mr. 
Nanavaty before us is that the- trees 
transferred under the agreement, 
Ex. 103, could not be called “standing 
timber” and that. therefore, the excep- 
tion to immvovable property carved out 
by sub-section (6) of Section 2 would 
not be attracted to the instant case. 


25a A similar question came up 
for consideration of the Supreme Court 
in Smt. Shantabai v. State of Bombay, 
AIR 1958 SC 532. In that case, the peti- 
tioner’s husband was the Zamindar of 
Pandharpur, He had executed an unregi- 
stered document which was called a 
lease in favour of his wife. The deed 
gave her right to enter upon certain 
areas in her husband’s or transferor’s 
Zamindari in order to cut ‘and take 
away bamboos, fuel wood and teak. 
Certain restrictions were placed on the 
cutting, and the felling of certain trees 
was prohibited. The term of the lease 
was fixed at 12 years and the considera- 
tion was Rs. 26,000/-. The petitioner 
worked the forests until 1950. In that 
year the Madhya Pradesh Abolition of 
Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act, 1950 came into 
force, Whether such a deed which trans- 
ferred rights in trees was compulsorily 
registrable or not was the question which 
arose before the Supreme Court. That 
question has been dealt with by Mr. 
Justice Vivian Bose in his separate but 
concurring judgment. The question has 
not been dealt with in the judgment of 
four other learned Judges. After having 
examined the nature of the transaction 


it has been held that by the said deed. 


the petitioners husband had granted to 
the petitioner a licence to enter upon 
the land with a right to cut trees and 
carry away the wood, The nature of 
the transaction in that case was similar 
to the nature of the transaction jin the 
instant case. After having examined dif- 
ferent provisions of the Registration Act, 
the General Clauses Act and the Trans~ 
fer cof Property Act, certain, tests have 
been laid down in order to determine 
whether the trees in respect of which 
right was transferred by tre husband to 
his wife in that case constituted “stand- 
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ing timber” within the meaning of Sec- 
tion 2 (6) of the Registration Act, The 
question which was posed for their con- 
sideration related to the difference be- 
tween “standing timber” and a tree. In 
that connection it has been observed 
that “standing timber” does not neces- 
sarily mean timber trees. The definition 
of “timber” given in Websters Colle- 
giate Dictionary has been accepted. It 
is in the following terms, 

“wood suitable for building houses, 
bridges, ships etec., whether on the tree 
or cut and seasoned.” 


Having examined the different ‘vrovi- 
sions and the meaning of the expression 
“timber” the following test has been 
laid down in order to determine whether 
a particular tree is a “standing timber.” 


"standing timber” must be a tree 

that is in a state fit for these purposes 
and, further a tree that is meant to be 
converted into timber so shortly that it 
can already be looked upon as timber 
for all practical punposes even though it 
is still standing. If not, it is still a tree 
because, unlike timber, it will continue 
to draw sustenance from the soil.” 
In other words “standing timber” means 
wood suitable for building ‘houses, 
bridges, ships etc, whether on the tree 
or cut and seasoned and includes a tree 
which is meant to be converted into 
timber so shortly that it for all practical 
purposes can be regarded as timber even 
though it may be standing. If itis not 
to be converted so shortly into timber, 
then it continues to draw sustenance 
from the soil. Dealing with the aspect 
of nourishment which a tree draws 
from the soil it has been observed that 
such a tree, if it is to be felled very 
shortly draws so negligible an amount of 
nourishment from the soil that it can 
be ignored for all practical purposes. 
‘Though theoretically there is no distinc- 
tion between one class of trees and 
another, if the drawing of nourishment 
from the soil is the basis of the rule 
the law is grounded. not so much on 
logical abstractions as on sound and 
practical commonsense. The rule grew 
empirically from instance to instance end 
decision to decision until a recognisable 
and workable pattern emerged. The 
final answer to the question has been 
recorded in the following terms. 

“Before a tree can be regarded as 
“standing timber” it must be in such a 
State that. if cut. it could be used as 
timber; and when in that state it must 
be cut reasonably early. The rule is 
probably grounded on generations of 
experience in forestry and commerce 
and this part of the law may have grown 
out of that. It is easy to see that the 
tree might otherwise deteriorate and that. 
its continuance in a forest after it has 
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passed its prime might hamper 
growth of younger wood and spoil the 
forest and eventually the timber market. 
But however that may be, the legal basis 
for the rule is that trees that are not 
cut continue to draw nourishment from 
the soil and that the benefit of this goes 
to the grantee.” 


Relying upon this principle we find that 
the test which has been applied for 
answering the question is one of inten- 
tion. If a tree is to be converted so 
shortly into timber, then it can be re- 
garded as “standing timber”. In that case, 
the trees which were transferred by the 
transferor to his wife were not regard- 
ed as ‘standing timber’ for the following 
reasons. Cutting of the trees was to be 
done for a period of 12 years, Not only, 
the right to cut the trees fit for timber 
was transferred but also the right to cut 
the trees not fit for cutting then but 
which would become fit during the 12 
years of the agreement was also trans- 
ferred. The period of 12 years is a fair- 
ly long period. If a tree is not fit for 
being cut at a particular time, it may 
become fit in course of 12 years after 
receiving nourishment from the soil. The 
period of 12 years during which the right 
to cut trees continues to be in force is 
such a long period that the trees not 
only would receive an appreciable quan- 
tity of nourishment from the soil but 
also the trees not fit for being cut at 
the date of transfer would become fit 
for the purpose in course of 12 years on 
account of the development of their 
girth for which the nourishment from 
the soil accounts. ‘The second reason 
which weighed with the Supreme Court 
for holding that the trees the right in 
which was transferred by ‘the transferor 
to his wife were not ‘standing timber’ 
was that the cutting of trees under the 
age of 14 years was prohibited but that 
the cutting was permitted as soon as 
they reached a particular girth. The 
trees in respect of which the right to cut 
was transferred could be cut once. twice 
or thrice, that is to say, if a tree was 
once cut and if it grew again in course 
of 12 years, it could be cut again also. 
The fresh girth of a tree after it was 
once cut shall entirely be the result of 
nourishment received by it from the soil. 
Therefore, what was transferred in that 
case was benefit from the soil. The third 
reason which weighed with the Supreme 
Court in that case was that the trees 
were notto be cut or felled at once but 
as and when they acquired a certain 
girth on account of nourishment from 
soil. On account of these reasons the 
Supreme Court held in that case that 
what was transferred was not ‘standing 
~timber’ but benefit arising from the 
soil. 
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26. The second case upon which 
reliance has been placed is the Full 
Bench decision of the Allahabad High 
Court in Baijnath v. Ramadhar, AIR 1963 
All 214 (FB). In that case one Shanker 
Bux Singh who was the owner of cer- 
tain plots of land transferred Sisham 
(black wood) and nim trees which grew 
on his plots of land to Baijnath. Only 
the trees were sold and not the land on 
which they stood. They were sold for a 
sum of Rs. 100/-. The terms of the trans- 
action did not provide whether trees 
were to be cut or were to be allowed to 
remain standing on the land or whether 
any right was granted to Baijnath to 
tend them, Baijnath was not required 
to remove them within a certain time. 
The District Board, claiming to be the 
owner of the trees, sold one of the 
Sisam trees to the respondents in that 
case and they cut it away. The appellant 
Baijnath thereupon instituted the suit 
claiming damages from the respondents. 
It gave rise to that decision. Dealing 
with the question this is what the learned 
Chief Justice Desai, delivering the majo- 
a opinion of the Full Bench, has 
stated 


“Trees are generally divisible into 
two classes (1) fruit bearing trees and 
(2) timber trees, Sisham and nim trees 
are essentially timber trees; they are 
frown not for the sake of fruits, but 
for the sake of their wood which is used 
as timber. A fruit-bearing tree is meant 
to remain standing. because it is only 
when it is standing that it can bear 
fruits. A timber tree, on the other hand, 
is meant to be cut down; it is only' after 
it is cut down that its trunk ete. can be 
used as timber. A standing tree can 
never be used for timber and a felled 
tree can never be used for producing 
fruits. What is meant by standing tim- 
ber in Section 2 (6) is ‘a standing tim- 
ber tree’. It is only when a tree is stand- 
ing that the question would arise whe- 
ther it is movable or immovable pro- 
perty; no such question would ever arise 
in respect of a tree that has been cut 
down or fallen down. The words follow- 
ing ‘but not’ in the definition of im- 
movable property take out of the defini- 
tion what otherwise would have been 
within it. Only standing trees would be 
within the meaning of the definition, 
because they are things attached to ‘the 
earth. Trees that have been felled or cut 
down are no langer things attached to the 
earth and, therefore, would not be within 
the meaning of immovable property even 
without the clause “but not standing tim~ 
ber, growing crops or grass”. 

A tree within the definition of ttmmovable 
property’ must be a standing tree. Buf 
every standing tree is not immovable 
property because the legislature thas exa 
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pressly excepted from the definition 
Standing timber trees, growing crops and 
grass. They have been excepted from the 


definition because though they are 
standing for the time being, they 


are meant not to remain standing, They 
can be brought to use only after they 
have been cut. They are meant to be cut 
sooner or later. They have been taken 
out of the definition of ‘immovable pro- 
perty’ on account of their nature and 
character. Therefore, it is reasonable to 
consider the nature of a thing when a 
question of this type arises, Referring to 
a timber tree he has further stated that a 
timber tree must be felled or cut down 
before it can be used as timber and it is 
wrong to say that while it is standing it 
is not a timber tree. A standing timber 
tree must be not only a timber tree but 
also standing. Therefore, it is illogical 
to say that a timber tree is no a tim- 
ber tree, because it is standing. Next, a 
timber tree does not cease to be a timber 
tree, because its owner has not the pre- 
sent intention of cutting or felling it. 
Whether a tree is a timber tree or not 
does not depend upon whether its owner 
has the present intention to cut it or not. 
Therefore, in his opinion, a timber tree 
does not come into existence only when 
an intention to cut it sooner or later is 
formed but even prior to the formation 
of such an intention, it is a timber tree. 
A timber tree must be cut down in 
order that it fulfills its object. Therefore, 
it cannot be justifiably said that a tim- 
ber tree is only that tree in respect of 
which there exists an intention of cutting 
it Gown. Dealing with the distinguish- 
ing features, in this context of timber 
trees and fruit trees he has stated that a 
tree which is not a fruit tree must be a 
timber tree. A tree cannot be called a 
fruit tree so long as there is no intention to 
cut it down and it cannot become a tim- 
ber tree as soon as such an intention is 
formed. In his opinion, therefore, whether 
a tree is a timber tree or not depends 
upon its nature and the use to which it 
is generally put and not upon whether 
there is a’ present intention in the mind 
of its owner to cut it sooner or later. He 
has therefore, evolved an objective test 
to determine whether a particular tree 
is a standing timber ornot. He has reject- 
ed the subjective test of intention to cut 
a tree, Dwelling on the subject further, 
he has stated that there are certain 
trees the utility of which lies only in 
their wood. Applying the objective test, 
they, in his opinion, are timber trees 
irrespective of whether they are to be 
cut shortly or within a reasonable time 
or at a later date. There are certain 
trees which are fruit bearing trees. To 
such trees, according to him, the inten- 
tion test can be applied. Mango trees, as 
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for example, would not be standing tim- 
ber trees as long as the owner thereof 
was interested in taking fruits, They 
would become standing timber trees 
when the intention to cut them was 
developed by their owner. Bracketing 
the nature of the trees and intention to 
cut them together, it has been stated in 
that decision that intention to cut a tree 
is itself derived from the nature of the 


trees. If the utility of the tree 
hes only in its wood there is 
always an intention to cut it. In 


Other words, the subjective act of the 
formation of intention to cut a tree flows 
only from the nature of the tree. If it 
is a fruit bearing tree, the intention to 
cut it will develop as soon as -he 
utility of the fruits it bears. comes 
to an end or when it ceases to 
bear fruits. In other words, it appears 
to us that in the opinion of the learned 
Chief Justice, it is the transformation in 
the nature of trees that leads to the 
development of intention to cut them 
in a large number of cases. He then 
proceeds to point out the drawbacks in 
the intention theory. A deed of trans- 
fer of ownership over a tree is not 
required by any law to contain an ex- 
pression of intention of the transferee 
about its future use. Whether a docu- 
ment requires to be registered or not 
must be determined solely on the basis 
of its contents. If the contents of docu- 
ment are accepted. nothing else should 
enter into consideration for deciding 
whether it should be compulsorily regi- 
stered or not, Intention may vary from 
time to time, but it would be difficult 
to say that whether a tree is a movable 
property or immovable property can 
vary from time to time. Next, no period 
has been prescribed by any authority 
within which a tree must be intended to 
be cut down in order that it falls with- 
in the meaning of a timber tree. [IZ an 
intention to cut it down at any time in 
future is enough, it is as good as not 
decisive because a timber tree is not 
ripe at all times to be cut down. If it 
is Intended to be cut down, say after 
five years, it cannot be said that in the 
course of five years during which it is 
not to be cut down itis immovable 
property and that after five years it þe- 
comes movable property. The learned 
Chief Justice in that Full Bench deci- 
sion has, in our opinion, analysed the 
position very meticulously and precisely. 
Mr. Justice Beg who was a member of 
the Full Bench agreed to the final con- 
clusion but gave his own reasons for 
doing so. According to him, the inten- 
tion of the parties is to be determined 
by the circumstances of each case and 
the nature of the transaction is the 
determining factor. If all those factors 


indicated that the parties intended to 
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deal with the trees as timber, then it 
could be called standing timber, 


27. In the Registration Act of 
1866 a similar expression was used. It 
came up for consideration before a Divi- 
sion of the High Court of Bombay in 
Krishnarao v. Babaji, (1900) ILR 24 Bom 
31. It was a case of a mango tree which 
is primarily a fruit tree, It has been 
observed in that decision that by the 
term “timber” is meant properly such 
trees only as are fit to be used in build- 
ing and repairing houses. A mango 
tree, which is primarily a fruit tree, does 
not always fall within that expression. 


whether it falls within the expression | 


“timber” is to be determined according 
to the custom of a locality. 


28. In Vora Ibrahim Akbarali v, 
‘State of Gujarat. (1968) 9 Guj LR 939 
a similar question arose. In that case 
the decision of the Supreme Court in 
Shantabai’s case, AIR 1958 SC 532 (supra) 
and the Full Bench decision of the 
Allahabad High Court in Baijnath’s case, 
AIR 1963 All 214 (FB) (supra) have been 
considered, A number of other decisions 
have also been considered in that case. 
In that case. the plaintiff had purchased 
from one Ranjitsinhji certain Mahura and 
other miscellaneous trees standing on 
the land belonging to the vendor, He 
contended that by virtue of the docu- 
ment of sale in his favour he had ac- 
quired a right to cut, fell and transport 
the trees and to convert them into char- 
coal, Forest Department, however, re- 
fused to issue transport passes to him 
in order to enable him to remove the 
produce of the trees. He therefore chal- 
lenged that action of the State in the 
suit by seeking a declaration of his title 
to the trees and prayed for an injunc~ 
tion to restrain the State and its officers 
from interfering with his felling and 
cutting operations and with his operation 
of removing charcoal end other products 
from the area where the trees purchas- 
ed by -him stood. The question whether 
the document by which right to cut and 
remove trees was transferred to the 
purchaser was compulsorily registrable 
arose in that case. Jn that case, the 
right to cut and remove trees was trans- 
ferred for a period of three years, The 
trees in respect of which the right to 
cut them and remove their wood was 
granted were Mahura and Atakati trees 
and Mahura and Panchrav trees. It was 
not disputed in that case that Atakati 
and Panchrav trees mean miscellaneous 
trees. Referring to the expression 
“ctonding timber’ used in sub-sections 
(6) and (9) of Section 2 of the Registra- 
tion Act. it has been observed that in 
order to fall within the exception it is 
necessary to show that what is excepted 
from immovable property is firstly tim- 
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ber’ and that such timber is standing.’ 
‘Timber’ has been construed so as to 
mean wood fit for use for such murposes 
as the construction of buildings. After 

aving considered case law on the sub- 
ject including the aforesaid decisions 
of the Supreme Court and the Allahabad 
High Court the following test has been 
laid down by this High Court. 

“It would thus appear from the 
above observations that in order to con- 
stitute “standing timber”, the first in- 
gredient that should be fulfilled would 
be that it must be timber i.e. wood suit- 
able for building houses, bridges, ships 
etc. and secondly. the tree must be in 
a state fit for these purposes and should 

e meant to be converted into timber 
so shortly that it could already be look- 
ed upon as timber for all practical pur- 
poses even though standing.” 


The aforesaid test was then applied to 
the facts of that case, While applying 
the test one of the arguments which was 
raised was that under the terms of thea 
contract in that case the trees could be 
cut only for a period of three years, The 
nourishment which a tree would receive 
from. the soil during the period of three 
years would be, it was arguedin thatcase 
very negligible. That aspect of the case 
was not considered by the Division Bench 
in that case. This is what has been 
Stated on that point, 


“Moreover, trees which would not 
be fit at the date of the contract might 
become fit to be used as timber within 
the period during which the plaintiff was 
allowed to cut the trees. But even ` if 
we do not consider this last factor in 
view of the fact that the period is only 
3 years, there is no doubt about the 
fact that other trees and non-timber 
trees are also permitted to be cut under 
the contract,” 


The Division Bench applied the. inten- 
tion test and observed that if trees were 
not intended to be cut within a reason- 
able time, then they would continue to 
receive nourishment from the soil and 
what would be saplings and young trees 
at the date of the contract would in 
course of time on account of such 
nourishment be fit for use as timber. It 
was in that connection that emphasis was 
laid on the period of three yéars and it 
was contended that the period of three 
years was sufficiently long to enable a 
sapling or a young tree to be grown 
into one fit for use as timber. That 
aspect was not made use of by the Divi- 
sion Bench for determining the question 
of early intention to cut the trees. Con- 
struing that document in light of the 
facts and circumstances of that case it 
was held that under the document not 
enly the right to cut and remove timber 
trees was transferred but that the right 
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to cut and remove other trees such as 
fruit-bearing and fire wood trees was 
also transferred. It was, therefore, held 
in that case that what was transferred 
io the purchaser was interest In soil or 
benefit arising from soi] and that, there- 
fore, the document was compulsorily 
registrable, In the instant case. what 
has been transferred is the right to cut 
teak, black-wood Mahura and -miscel- 
laneous trees for a period of three 
years. In our opinion, the period of 
three years for which the right to cut 
the aforesaid trees has been granted is 
not long enough to enable us to come ta 
the conclusion that the trees in question 
would receive so much of nourishment 
from soil as would render saplings and 
young trees fit for being cut at any time 
during that period. The question of a 
transfer of benefit arising from the 
nourishment supplied by the soil does 
not, therefore, arise in the instant case. 


29. Mr, Nanavaty has, however, 
argued that there are certain trees which 
cannot fall under the category of stand- 
ing timber at all. Four kinds of trees 
have been mentioned in the document, 
Ex. 103. Teak and black~wood trees can 
by no stretch of imagination be said to 
be other than standing timber. We then 
come to Mahura and miscellaneous trees. 
Whether a Mahura tree is fit for yield-~ 
ing timber or only fire-wood is a ques- 
tion of fact in regard to which no evi- 
dence has been led. So far as miscel- 
laneous trees, described in the document, 
Ex. 103. as Panchrav trees, are concern- 
ed it has been contended by Mr. Nana- 
vaty that they include fruit growing 
trees as well as trees which would yield 
only fire-wood from which charcoal can 
be prepared. What Mr. Nanavaty contends 
before us may or may not be true. We 
do not have any evidence to show what 
were the other trees standing on the lands 
in question. We are unable to accede to 
the contention raised by Mr, Nanavaty that 
the expression “miscellaneous trees’ is 
wide enough to cover all trees. It may 
be so. We are, however, not so much 
concerned with this general amplitude 
as with its contents in relation to the 
lands in question, The defendants who 
have raised this plea before us did not 
paise any pleading in the written state- 
ment on the point. Obviously. therefore, 
the learned Trial Judge did not raise 
any issue on the question. Even the 
general contention that Ex. 103 was in- 
admissible in evidence for want of regi- 
stration has not been raised by the 
defendants in their Written Statement. 
Under the aforesaid circumstances, the 
plaintiff could not lead any evidence to 
show what trees. so far as the lands in 
question were concerned. were included 
in tha eavnressinn “miscellaneous trees.” 
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If the defendants had raised this conten- 
tion in the Written Statement even a 
genera] contention—relating to the effect 
of non-registration of the document, 
Ex. 103, it would have probably been 
justifiably said that the plaintiff had 
notice of what the State was pleading 
and that he should have led evidence on 
the point. Having thus prevented the 
plaintiff from leading evidence on the 
question and having themselves failed to 
lead any evidence on that question, so 
far as the defendants are concerned, we 
are of the opinion that the defendants 
cannot be allowed to raise that point for 
the first time in this First Appeal. The 
contention has not been raised even in 
the memorandum of appeal filed in this 


Court. 

30. Having been faced with this 
question Mr. Nanavaty has asked us to 
remand the case to the Trial Court for a 
fresh trial on the point. We are unable 
to grant that request of his. Remand of 
the suit is not intended to enable a party 
to fill in the lacunae in his case. The 
very basis for this aspect of the case has 
not been laid by the defendants in their 
Written Statement, If there were aver~ 
ments to this effect in the Wri-ten 
Statement filed by the defendants, we 
would have probably raised an issue and 
sent it down for trial. Not only there 
are no pleadings on the point but no 
prayer has also been made to us for 
allowing an amendment to the Written 
Statement. Under the aforesaid circum- 
stances we reject the request made by 
Mr. Nanavaty that the suit should be 
remanded to the “Trial Court for the 
purpose. We do not propose to remand 
the suit in order to enable the State tol. 


play its innings all over again and 
afresh, 
31. The aforesaid reasons. there~ 


fore. lead us to the following conclusions. 
The period of three years during which 
the right to cut and remove trees has 
been granted by the Jagirdar to the 
contractor by Ex. 103 is not long enough 
as to have any bearing on the question 
of nourishment which a sapling or 
young tree may receive from the soil. 
Teak and black-wood trees are by all 
standards timber trees, There is no evi- 
dence to show whether a Mahura treeis 
a timber tree or any other kind of tree. 
There is no evidence to show ° whether 
miscellaneous trees, in relation to the 
lands in question, include any trees 
other than timber trees. Failure on the 
part of the State of Guiarat to make 
necessary averments on facts in relation 
to Mahura and miscellaneous trees can- 
not be allowed to visit upon the cor- 
tractor. The document Ex. 103. states 
that the contractor was granted the right 
to cut teak. black-wood, Mahura and! 
miscellaneous trees and ta remove build-! 
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ing material, Kathi (fire-wood) and 
charcoal to be prepared out of it, The 


reference to fire~wood and charcoal is 
not. in our opinion, a reference to trees 
yielding only fire-wood. The reference 
is to trees yielding timber. While tak- 
fing timber out of timber trees some use- 
less wood is bound to fall out. While 
shaping them into different patterns for 
making them useful for building pur- 
poses rough pieces of wood will certainly 
be yielded. In our opinion, it is this 
by-product of timber which is referred 
to in the document. Ex. 103 as Kathi, 
Such a by-product has no value except 
for the purpose of using it as fire-wood 
or fuel directly or for the purpose of 
converting it into coal which in its turn 
will be used as fuel. In absence of any 
pleadings on the point and in absence of 
any evidence on the point and in light of 
what has been stated in the document, 
Ex. 103. we are of the opinion that teak, 
black-wood and such Mahura and miscel- 
laneous trees were sold by the Jagirdar 
to the contractor which would yield 
building material or timber. Incidentally 
if such timber yields some fire-wood or 
charcoal prepared out of fire-wood, it 
cannot be said that the tree which has 
yielded timber and fire-wood as its by- 
product is not a timber tree but a non- 
timber tree or fire-wood tree. In absence 
of any pleadings and evidence on the 
point we are unable to come to the con~ 
clusion that the miscellaneous trees in- 
cluded fruit-bearing trees. What was, 
therefore. sold by the Jagirdar to the 
contractor were timber trees to be cut 
and removed within a reasonable period 
of three years. The period of three years 
in our opinion, constitutes a foreseeable 
future with reasonable certainty. What 
was therefore, transferred by the Jagir- 
dar to the contractor by the document, 
Ex. 103. was. in our opinion, ‘standing 
timber’ within the meaning .of sub-sec- 
tions (6) and (9) of Section 2 of the 
Registration Act. It was, therefore, mov- 
able property. The document, there- 
fore, was not compulsorily registrable 
under Section 17 of the Registration Act. 
The -second contention raised by Mr. 
Nanavaty in that behalf, therefore, fails 
and is rejected, 


32. We now ‘turn to the third 
contention raised by Mr. Nanavaty. Ac< 
cording to him, the lands in question 
were uncultivated lands within the 
meaning of Section 8 of the Jagir Aboli- 
tion Act and, therefore, they have vested 
in the State. Therefore, argues Mr. 
Nanavati, neither the Jagirdar nor the 
contractor has any right in or over them. 
This takes us to the examination ofa 
few. sections of the Jagir Abolition Act. 
Section 3 of the Jagir Abolition Acti 
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“Notwithstanding anything contain- 
ed in any usage. grant, sanad, order, 
agreement or any law for the time being 
H force, on and from the appointed 
ate, — 

(i) all jagirs shall be deemed to 
have been abolished; 

(ii) save as expressly provided by or 
under the provisions of this Act, the 
right of a jagirdar to recover rent or 
assessment of land or to levy or recover 
any kind of tax, cess, fee, charge or any 
hak and the right of reversion or lapse, 
if any. vested in a jagirdar. and- all 
other rights of a jagirdar or of any 
person legally subsisting on the said 
date, in respect of a jagir village as 
incidents of jagir shall be deemed to 
have been extinguished.” 


By virtue of the provisions of Section 3 
the Jagirdar’s Jagir of Kosum and 
Chimli villages was abolished with effect 
from lst August 1954 when the Jagir 
Abolition Act came into force. He. there- 
fore, did not have any rights in his 
Jagir except those which were granted 
to him by the said Act. Having abolish- 
ed the Jagir what the Jagirdar inter 
alia got in return is laid down by Sec- 
tion 5 the relevant provisions of which 
are as under. 

“(1) In a proprietary Jagir village— 

(a) in the case of Gharkhed land held 
by the Jagirdar, such Jagirdar. 

(b} in the case of land other than 
Gharkhed land. which is in the actual 
possession of the jagirdar or in the pos- 
session of a person other than a per- 
manent holder holding through or from 
the. 7 sal pent such Jagirdar, 

GC) sess č IOR 
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shall be primarily liable to the State 
Government for the payment of land 
revenue due in respect of such land and 
shall be entitled to all the rights and 
shall be liable to all the obligations in 
respect of such land ag an occupant 
under the Code or any other ldw for 
the time being in force.” 


LETETT 


The remaining part of Section 5is not 
relevant for the purpose. It is there- 
fore clear that so far as Gharkhed lands 
were concerned or broadly speaking, so 
far as the lands in his possession were 
concerned, the Jagirdar became the occu~« 
pant of those lands within the meaning 
of the Bombay Land Revenue Code. 
There is no dispute about the fact that 
the Jagirdar or the contractor through 
him was in actual possession of the 
lands in. question. On ist August 1954 
the Jagirdar would, therefore, ordinarily 
become the occupant of the lands. Mr. 
Nanavaty has, however, relied upon Sec~ 
tion 8 which carves out an exception to 
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"All public roads, lanes and paths, 
the bridges, ditches, dikes and fences on 
or beside the same, the bed of the sea 
end of harbours, creeks below high 
water mark, and of rivers, streams, 
Palas, lakes, wells and tanks, and all 
canals and water courses, and all stand- 
ing and flowing water, all unbuilt 
village site lands, all waste lands and 
all uncultivated lands (excluding lands 
used for building or other non-agricul- 
tural purposes) which are situate within 
the limits of any jagir village, shall 
except in so far as any rights of any 
person other than the jagirdar may be 
established in or over the same and 
except as may otherwise be provided by 
any law for the time being in force, 
vest in and shall be deemed to be, with 
all rights in or over the same or apper- 
taining thereto, the property of the State 
Government and all rights held by a 
Jagirdar in such property shall be deem- 
ed to have been extinguished and it 
shall be lawful for the Collector, subject 
to the general or special orders of the 


State Government, to dispose them of as 


he deems fit, subject always to the rights 
of way and other rights of the public 
or of individuals legally subsisting. Ex- 
Planation. — For the purposes of this 
section. land shall be deemed to he un- 
cultivated if it hag not been cultivated 
for a continuous period of three years 
immediately before the appointed date.” 

33. The question which has been 
canvassed before us lies in a narrow 
compass. According to Mr. Nanavaty, the 
lands in question which are forest lands 
were uncultivated lands within the mean- 

of section 8. Therefore, on the ap- 
pointed date. they vested in the State. 
According to Mr, Oza, who appears for 
the Jagirdar. they were not uncultivated 


lands and therefore the Jagirdar became | 


their occupant within the meaning of 
Section 5. Mr. Nanavaty tas placed 
reliance only upon the expression “all 
uncultivated lands” and no other expres- 
sion in support of his contention. The 
question, 
determine is this: Are forest lands un- 
cultivated lands? Ex facie. a forest land 
may appear to be an uncultivated land 
because agricultural operations can hard- 
ly be carried on in a land which is 
studded with trees. That is the simple 
formula which Mr, Nanavaty has can-< 
vassed for our acceptance. When we read 
the expression “all uncultivated lands” 
in light of the Explanation to Section 8 
we find that what ex facie appears to 
be appealing is not what it really means. 
When provisions of Section 8 are read 
in light of the Explanation what the 
legislature has intended to mean is that 


all lands which have remained unculti- ` 


vated for a period of three years prior to 
appointed date must vest in 
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State Cultivation of a land. in our opin- 
ion, presupposes cultivability of the 
lan fa land is not cultivable, no 
question of its cultivation or otherwise, 
arises, In other words, cultivation pre- 
supposes cultivability. If a land is not 
cultivable. what is to be cultivated or 
not to be cultivated? To say that un- 
cultivable land has been or ean be 
cultivated is an absurd proposition. 
Similarly. to say that an uncultivable 
land has not been cultivated is an obvi- 
ous tautology. 


- 84 In Special Civil Application 
No. 570 of 1963 and other companion 
matters decided on 5th November 1968 
by Mr. Justice J. B. Mehta a similar 
question arose under the Bombay Taluk- 
dari Tenure Abolition Act, 1949 and 
Bombay Personal Inams Abolition Act, 
1952. The language of Sec. 6 of the Bom- 
bay Talukdari Tenure Abolition Act. and 
of Sec. 7 of Bombay - Personal Inams 
Abolition Act, 1952 is pari materia with 
the language of Section 8 of the Jagir 
Abolition Act. The expression which has 
keen used in the aforesaid sections of 
those two Acts is the same as the expres- 
sion used in Section 8 of the Jagir Aboli- 
tion Act. It has also been used in all 
the three Acts in the same context. 
Whether hilly tracks which were un- 
cultivable and en which only gras 
grew naturally were covered by the 
expression “all waste lands and all un- 
cultivated lands” used‘ in Sections 6 and 
7 respectively of the Bombay Talukdari 
Tenure Abolition Act and Bombay Per- 
sonal Inams Abolition Act was the ques- 
tion which arose for. decision. If such 
hilly tracks fell within the ambit of 
“all waste lands and all uncultivated 
lands”, they would vest in the State 
under the aforesaid Sections 6 and 7 
respectively of the Bombay Talukdari 
Tenure Abolition Act’ and Bombay Per- 
sonal Inams Abolition Act. On the other 
hand, if they were not governed by the 
said expression, then under the’ provi- 
sions of the aforesaid two Acts . which 
are identical with the provisions of Sec- 
tion 5 of the Jagir Abolition Act, they 
would vest in the Talukdar or Inamdar, 
as the case may be. Having considered 
the question Mr. Justice J. B. Mehta 
has observed in his judgment that the 
hilly tracks are incapable of any culti- 
vation by ploughing for raising crops. 
They are, according to, him, not capable 
of. cultivation by their very nature and 
as, in that case, they were never placed 
under cultivation right from the begin- 
ning. they did not fall within the ambit 
of the aforesaid expression. Sections 6 
and 7 respectively of the Bombay 
Talukdari Tenure Abolition Act and 
Bombay Personal Inams Abolition Act, 
have also an Explanation appended to 


66 Gui. [Prs. 34-37] 


them which is identical in terms with 
explanation to Section 8 of t he Jagir 
Abolition Act. Referring to the Explana~ 
tion appended to those two sections he 
has observed that it contemplates only 
those lands which could be cultivated 
but which were left fallow or unculti~ 
vated for a continuous period of three 
years. In his opinion, therefore, the 
expression “all waste lands and all un- 
. cultivated lands’ did not cover grass 
lands on hilly tracks which by their very 
nature are incapable of cultivation but 
which are not so useless as to be in~ 
capable of any use, The principle enun- 
ciated by Justice J. B. Mehta, in our 
Opinion, is a correct principle. We agree 
with him in his interpretation of the 
aforesaid expression used in the afore- 
said two Acts. ~ 


35. Thereafter, in Second Appeal 
No. 1973 of 1964 decided by Mr. Justice 
J. B. Mehta on 12th January 1971 (Guij.) 
a similar question arose under Section 8 
of the Jagir Abolition Act. Itwas a case of 
forest lands. One of the questions which 
was raised before him was whether the 
forest lands were uncultivated lands and 
whether they on that account vested in 
the State under Section 8 of the said 
Act. Dealing with the question he has 
observed in that judgment that the forest 
land is by its very nature unfit for cul- 
tivation and no crops can be raised in 
it. According to him therefore. forest 
lands did not fall within the ambit of the 
expression “all uncultivated lands’. He 
has indeed followed, while so deciding, 
his own earlier judgment in Special 
Civil Application No. 570 of 1963 (Guj) 
and others to which we have already re- 
ferred, In answer to this contention Mr. 
Nanavaty has argued that the expression 
“uncultivated” means ‘cultivable but not 
cultivated’ as well as ‘unculitvable but 
not cultivated,’ We are unable to accept 


the second part of his submission. The 
expression “uncultivated” certainly 
means ‘cultivable but not cultivated.” 


But what is uncultivable cannot fall 
under the category of ‘uncultivazed’, In 
the context in which the said expression 
has been used in Section 8 of the Jagir 
Abolition Act it appears to us that a 
land uncultivated for a period of three 
years prior to the appointed date stands 
in contrast with uncultivable land. We, 
therefore. reject the second part of the 
submission made by Mr. Nanavaty be- 
cause, in our opinion, he has canvassed 
it in terms wider than the provisions of 
Section 8 of the Jagir Abolition Act war- 
rant. 


36. The next argument which Mr. 
Nanavaty has raised is that the decision 
of Mr. Justice J. B. Mehta in Special 
Civil Application No. 570 of 1963 (Gui) 
and other companion matters is obiter 
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dictum and also erroneous, According to 
him, the question which was raised be- 
fore Mr, Justice J. B. Mehta was whe- 
ther hilly tracks where grass naturally 
grew were waste lands. The question, 
according to him, whether they were 
uncultivated lands was not raised in that 
case. He has also tried to point out to 
us that that decision is full of discussion 
which pertains to the expression “waste 
lands”, In our opinion, the decision of 
Mr. Justice J. B. Mehta is not an obiter 
dictum because if hilly tracks were ‘un= 
cultivated lands’ they would have vested 
in the State. The contention which was 


-raised on behalf of the State in that 


case was that hilly tracks vested in it 
under Sections 6 and 7 of the Bombay 
Talukdari Tenure Abolition Act and 
Bombay Personal Inams Abolition Act 
because hey were waste lands or un= 
cultivated lands. The question whether 
that decision is an obiter dictum or not 
135 not of great significance because 
even otherwise it has only persuasive 
value for us. It is not binding upon this 
Bench, So far as his interpretation of 
the aforesaid expression is concerned, it 
Is. In Our opinion, correct. We are of 
the opinion that it is neither an obifer 
dictum nor an erroneous decision. 


37, Mr. Oza, appearing for the 
Jagirdar, has in his turn, spread the 
canvas of his argument much wider than 
it should have been. According to him. 
the expression “all waste lands and alf 
uncultivated lands” indicates one class of 
lands which are both waste and unculti« 
vated. We are unable to accede to this 
argument reised by Mr. Oza. The expres- 
Sion “all waste lands” has been joined 
by conjunctive ‘and’ with the exopression} -> 
“all uncultivated lands”. They, therefore 
indicate two distinct types of lands, If 
the Legislature had intended that the 
aforesaid expression should indicate one.. 
class of lands the expression rather would 
have been “all waste and uncultivated 


lands” as against the expression “all 
waste lands and all uncultivated 
lands” which has been used in 


Section 8. The Legislature could not 
in our opinion, have used the expression 
“all waste and uncultivated lands” þe- 
cause it is, in our opinion, a contradic< 


‘tion in one sense and a tautology in an= 


other sense. A waste land can be an un- 
cultivated land in the sense that there 
is no cultivation there. But a waste land 
is something different from uncultivated 
Tand. It is uncultivable or unfit for cul- 
tivation. An uncultivated land in its 
turn cannot necessarily be a waste land 
If it is cultivable, it cannot be waste 
though it may have been left uncultivat- 
ed, The construction which Mr Oza ha 
tried to place upon the expression “all 
waste lands and all uncultivated lands” 
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used in Section 8 does not appeal to us 

d we reject it. On the bare construc- 
tion of Section 8 of the Jagir Abolition 
Act we are of the opinion that the forest 
lands. which by their very nature are 
uncultivable and in respect of which no 
question of their having been cultivated 
or oherwise can arise do not fall under 
the expression “all uncultivated lands”. 
We are, therefore, of the opinion that by 
virtue of the provisions of Section 8 of 
the Jagir Abolition Act the lands in ques- 
tion did not vest in the State. 
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40. The Jagirdar has led evidence 
fo show that he used to purchase seeds 
and throw them or spread them in the 
forest lands in question and that thereby 
be used to grow grass there, The learn- 
ed appellate Judge has dealt with in his 
evidence. He appears to have accepted 
that part of the evidence led by the Jag- 
irdar, Even then accepting that find- 
ing of his at its face value we are unable 
to come to the conclusion that the forest 
lands were cultivated by the Jagirdar. 
Spreading or throwing of seeds and grow- 
ing grass cannot amount to cultivation. 
Cultivation ll are erga of the soil or 
ploughing and tilling of the land and 
sowing seeds by human efforts and 
watering and tending the growth when 
the seeds sown sprout and plants appear 
above the surface of the soil. In assign- 
ing this meaning to the expression ‘culfi- 
vation’ we are fortified by different mean- 
ings given to the expression “cultivate” 
in Webs‘er’s Dictionary. The third con- 
tention raised by Mr. Nanavaty. in light 
of the reasons which we have stated in 
this judgment, that the lands in question 
vested in the State under section 8 of 
the Jagir Abolition Act fails and is 
rejected. In our opinion, they vested in 
the Jagirdar under section 5 of the Jagir 
Abolition Act Indeed. the Jagirdar got 
such rights as he had in those lands under 
the Chhotaudepur State. The Jagir Abo- 
lition Act does not extend those rights 
nor is it the case of the Jagirdar that 
the provisions of the Jagir Abolition Act 
have extended them. 
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This evidence clearly shows that as 
early as in 1953 record of rights for 
Chimli Kosum villages were prepared 
and promylgated. If record of rights 
were prevared and promulgated in 1953- 
1955 it presupposes that survey and set- 
tlement of the lands must have been car- 
ried out. Unless lands were surveyed 
and the land revenue payable in res- 
pect thereof was settled the question of 
promulgating the record of rights would 
not arise. In other words promulgation 
of record of rights presupposes the survey 
of lands and settlement of land revenue. 
The facts which the survey of land produ- 
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ces and the settlement of land revenue en- 
forces are the very facts which are to be 
promulgated or made known to the 
people. That, in our opinion, is the pro- 
mulgation of the record of rights. Rights 
of the holders of lands are recorded in 
the record of rights and announced to 
the people by their promulgation, Mr. 
Nanavaty has. however, contended that 
Section 40 of the Bombay Land Revente 
Code contemplates a fresh and original 
survey and settlement. It appears to us 
that there was no fresh survey and set- 
tlement in respect of the lands of Chimli 
and Kosum villages by the State of 
Bombay after the merger of Chhotaude- 
pur State with the Province of Bombay. 
But if the State of Bombay recognized! 
accepted and acted upon the survey and 
settlement carried out by the Chhota- 
udepur State and promulgated their re- 
cord of rights on that basis. it cannot 
e said that there was no survey and set-| 
tlement of the lands as contemplated by 
the Bombay Land Revenue Code. 


50. There are certain sections of 
fhe ‘Bombay Land Revenue Code to 
which our ‘attention has been invited’. 
Section 112 is one of them. It provides 
as under: 


“Existing survey settlemenf of 
land revenue made. approved and con- 
firmed under the authority of the State 
Government shall be. and are hereby 
declared to be, in force subject to the 
provisions of this Act.’ 


The survey settlement which Section 112 
contemplates are those which are made, 
approved and confirmed under the autho- 
Tity of the State Government. The sur- 
vey settlements carried out by the 
Chhotaudepur State and recognized. ac- 
cepted and acted upon by the State of 
Bombay cannot be said to have been 
made by the State Government. thoucth 
they can be said to have been approved 
and confirmed by the State Government! 
Section 112 of which Mr. Oza has invited, 
our attention, therefore, does not help} 


51. The next section to which he 
has invited our attention is Sec. 117-R 
which provides as under: 


“All settlements of land revenue 
heretofore made and introduced and in 
force at the date of the commencement 
of the Bombay Land Revenue Code 
(Amendment) Act. 1939, shall be deemed 
to have been made and introduced in ac- 
cordance with the provisions of this 
chapter and shall, notwithstanding any- 
thing contained in Section 117-E, be 
deemed to continue to remain in force 
ers the introduction of a revision settle- 
ment,” 


This section also does not help Mr. Oza 
because the expression “ ... Made and 
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introduced and in force at the date of 
the commencement of the Bombay Land 
Revenue Code (Amendment) Act,1939...” 
points to the settlement of land revenue 
done in British Indig prior to 1939, 


52, The next section to which he 
has invited our attention is section 216 
sub-section (2) whereof is important for 
the purpose of the present case. It pro- 
vides as under. 


“All survey settlements heretofore 
introduced in ‘alienated villages shall be 
valid as if they had been introduced in 
accordance with the provisions of i 
section.” 


This section refers to the introduction of 
survey settlements in alienated villages. 
The relevant provisions of the Bombay 
Land Revenue Code relating to survey 
Settlements have reference to  unalie- 
nated villages. In order. therefore, to 
provide for the introduction of survey 
Settlements in alienated villages, sub- 
Section (2) of Section 216 was enacted. 
Chimli and Kosum were alienated vil- 
lages in Chhotaudepur State and if Chho- 
taudepur State had introduced survey 
settlements in those alienated villages we 
see no reason to take the view that they 
would not be valid under the provisions 
of ¢he Bombay Land Revenue Code by 
virtue of sub-section (2) of section 216. 
Kosum and Chimli were alienated vil- 
lages in Chhotaudepur State and they were 
alienated villages in the State of Bombay 
until ist August 1954. On the abolition 
of Jagirs under the Jagir Abolition Act 
with effect from the said date they be- 
came umalienated villages. Therefore, 
we are not inclined to take a narrow 
view of the matter so as to lay down that 
alienated villages contemplated by sub- 
section (2) of section 216 were alienated 
villages merely of British India and not 
alienated villages which in course of time 
came to be a part of the State of Bombay 
prior to the promulgation of record of 
rights in respect of them. Rights of hol- 
-ders of lands in alienated villages have 
been dealt with by section 217 of the 
Bombay Land Revenue Code in the 
following terms: 


“When a survey settlement has been 
introduced under the provisions of the 
last section or of any law for the time 
being in force, into an alienated vil- 
lage, the holders of all lands to 
which such settlement extends shall have 
the same rights and be affected by the 
same responsibilities in respect of the 
lands in their occupation holders of land 
in unalienated villages have. or are aff 
ected ‘by, under the provisions. of this Act, 
end all the provisions of this Act. relating 
to holders of land in unalienated villages 
shall be applicable, so far as may be, to 
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53. Mr. Nanavaty in reply has 
contended that survey settlement cons 
templated by the Bombay Land Revens 
nue Code must be one under the Code 
itself and he has relied in that behalf 
upon the definition of “survey settles 
ment” given in sub-section (3) of Sec= 
tion 3 of the Bombay Land Revenua 
te The definition is in the following 


“Survey settlement” includes a set« 
tlement made under the provisions 
Chapter VII-A.” 


The definition of “survey settlement” is an 
inclusive definition. It does not define the 
expression “‘survey settlement” as mean 
ing one and one only carried out under 
the provisions of the Bombay Land Revée~« 
nue Code. This inclusive definition of the 
expression “survey settlement” fortifies 
us in placing upon the language of sub- 
section (2) of section 216 of the construc- 
tion which we have placed. In our opin- 
ion, therefore. if a survey settlement was 
carried out by some other authority not 
under the provisions of the Bombay 
Land Revenue Code and if it was ac- 
cepted and acted upon by the State Gov- 
ernment, it became one undér the Bom- 
bay Land Revenue Code itself. 
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57. Mr, Nanavaty has invited our 
attention to an unreported decision of a 
Division Bench of this High Court in 
Special Civil Application No. 1007 of 1965 
and others, decided by Chief Justice Mia~ 
bhoy and Mr, Justice J. B. Mehta on 
4th/5th May 1967 (reported in ILR (1968) 
Guj 839). In that decision the en= 
tire scheme relating to survey and settle« 
ment as laid down by the Bombay Land 
Revenue Code has been considered by 

Court. Having considered the 
scheme the following opinion has been 
recorded in that behalt, 


_ “Therefore, in the substantive part 
of section 7 a survey settlement which is 
contemplated is not any other kind of 
survey settlement under the Code, 
but one under pters VIN and 
VII-A of the Code alone and until such 
scientific survey settlement is made ad 

oc payment of assessment is to continue 
at the former rate.” 


That decision is distinguishable on more 
than one ground. In that case, no quesa 
tion arose as to the effect which is pro« 
duced if the State Government recog- 
nises. accepts ‘and acts upon a survey set- 
tlement carried out by some other State 


or some other authority. Secondly, we 


have no evidence before us to show that 
the State Government in the instant case 
accepted that survey settlement only 

for the purpose of ad hoe payment. if 
ere was such evidence, the principle 
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laid down in that unreported decision by 
this Court would have probably applied. 
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62. Mr. Oza has invited our atien- 
tion to an unreported decision of Mr. 
Justice Vakil in Special Civil Application 
No. 638 of 1961 decided by him on 
16-12-1963 (Guij.). It wag also a case of 
two Jagir villages of Chhotaudepur- 
Gundi and Kheda. On consideration of 
the provisions of the Chhotaudepur 
Forest Rules it has been held by Mr. Jus- 
tice Vakil that they were not applicable 
to Jagirs which were granted by Chhota- 
udepur State to Jagirdars prior to the en- 
forcement of the said Rules, Chhota- 
udepur Forest Rules came into opera- 
tion with effect from ist August 1934 It 
is an admitted fact that Kosum and 
Chimli were granted to the father of the 
Jagirdar long before Chhotaudepur 
‘Forest Rules came into force. [f we aw- 
icept the principle laid down by Mr, Jus- 
tice Vakil it would mean that Chhota- 
udepur Forest Rules did not govern the 
Jagir villages of Kosum and Chimli. On 
a correct reading of Chhotaudepur Forest 
Rules we are of the opinion that the view 
expressed by Mr. Justice Vakil, with 
respect to him, is not correct. Schedule 
‘A’ to Chhotaudepur Forest Rules in 
terms mentions S. No. 225 of Kosum 
village as a reserved forest governed by 
‘Chhotaudepur Forest Rules If Ch- 
hotaudepur Forest Rules did not apply to 
Kosum and Chimli villages S. No. 225 
of Kosum village would not have been 
mentioned in Schedule ‘A’. Schedules ‘E’ 
and ‘FE’ show that the rules were made 
applicable to Dumala Jagir villages 
It does not state that they were made 
Pee to such Dumala or Jagir 

ages which were granted by Chhota- 
udepur State after the said Rules came 
into force. We are. therefore, of 
the opinion that Chhotaudepur Forest 
Rules governed all forests situate in all 
Jagirs irrespective of whether they were 
granted to the Jagirdars prior to the 
coming into force of those Rules or sub- 
sequent thereto, 


63. There Is one more fact of 
which note must be taken. There ig no 
provision in these Rules which shows 
that the applicability of the said Rules 
(was limited only to Jagirs granted after 
they came into force. The second prin- 
ciple which Mr Justice Vakil has laid 
down is that rights which accrued to 
Chhotaudepur State under Chhotaudepur 
Forest Rules were not saved to the State 
of Bombay by the Application of Laws 
Order. S. 5 of the Application of Laws 
Order provided that the repeal by that 
Order of any Jaw in force in the erst- 
while State did not affect any right, title 
or privilege enjoyed by the former State. 
Obviously. therefore, they accrued to the 
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successor State. One of the reasons which 
appealed to Mr. Justice Vakil in 

that view wag that the lands in Chhota- 
udepur State were alienated lands and 
that under the Forest Act no reservation 
could be made in respect of such lands. 
It is true that the lahds in question 
Chhotaudpur State were alienated lands 
and yet in respect of those lands Chhota~ 


taudepur State merged with the State 


lands. 
in Chhotaudepur State were 





applicable to alienated lands in British 
India prior to independence of India and 
thereafter does not, in our opinion. make 
any difference whatsoever, One more 
factor which appealed to Mr. Justice 
Vakil was that even if Chhotaudepur 
Forest Rules applied to alienated lands in 
Chhotaudepur State, they cannot help 
the State Government on account of thelr 
repeal. That is not, in our opinion. the 
correct way of looking at the question. 
If Chhotaudepur Rules applied to  alie- 
nated villages in Chhotaudepur State and 
lf. therefore, some rights accrued to 
Chhotaudepur State, did they devolve 
upon the State Government or not after 
its merger with the Province of Bombay? 
That, in our opinion, is the correct way 
of looking at the question. We have n 
doubt in our mind that they accrued to 
the State of Bombay as well In terms 
they are saved by the Application of 
Laws Order, The second principle laid 
down by Mr. Justice Vakil, therefore, in 
our opinion, Is not a correct principle. 
We are. therefore, unable to make any 
use of that decision for the purpose of 
case 


64-70. x x x x 


x 
Judgment accordingly. 
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Dave Ramshankar Jivatram. Appel- 
lant v. Bai Kailasgauri, Respondent. 


Second Appeal No. 75 of 1968 D/« 
26-9-1972. against decision of N. M. 
Kadri. Asst. Judge. Baroda. Civil Ap- 


(A) T. P. Act (1882), S. 54 — Agree- 
ment to reconvey property executed 
separately does not require registration. 

If a document which has not been ree 
gistered is really a part and parcel of the 
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transaction, which is only partly evi- 
denced by the registered document, then 
the oher document also requires to be 
registered. But when an agreement to 
reeonvey can be treated as a separate 
transaction then under 5. 54, it vests 
no interest in the property and need not 
be registered. (Para 4) 

(B) Specific Relief Act (1963), S. 14 
== Agreement to reconvey property on 
repayment of sale price is not void on 
ground of absence of mutuality and is 
specifically enforceable, AIR 1950 Bom 
105, Rel. on, (Para 5) 


(C) Specific Relief Act (1963), S. 20 
(2) — Interference by second appellate 
Court with discretion exercised by trial 
Court. 

It is competent for the appellate 
Court to interfere with the wrong exer- 
cise of discretion. Thus, when specific 
performance is granted without consider- 
ing the applicability of 5.14 (1) (a) inter- 
ference would be proper. (Para 8) 

(D) Snecific Relief Act (1963), S. 20 
(2) — When breach of contract to re- 
convey immovable property can be 
adequately relieved by compensation m 
money specific performance cannot be 
granted —- (X-Ref. Ss. 10 and 14). 

The presumption which arises under 
S 10 in respect of breach of a contract 
to transfer immovable property, ramely 
that it cannot be adequately relieved by 
compensation in money is a rebuttable 
presumption. Thus, when it is, evident 
that the plaintiff claiming specific per- 
formance of property on the basis of a 
reconveyvance deed does not require it 
for himself but has agreed to sell it the 
presumption is rebutted and specific per- 
formance can be refused on granting com- 
pensation in terms of money. (Para 9) 


(E) Specific Relief Act (1963). S. 20 
(2} — Question of hardship — Considera- 
tion. 

Question of hardship has to be judged 
as on the date of transaction and not in 
the light of subsequent events and the 
hardship should be one collateral to the 
contract and not in relation to a term 
of the contract. This general rule also 
contemplates excevtion in cases where 
events involving hardship occur subse- 
quent to’the contract. due in some wav 


to the party seeking specific perform- ' 


ance. (Para 6) 


M B. Shah. for Appellant; S. B. 
Majumdar. for Respondent. 

JUDGMENT: This is original defen- 
dant’s second appeal directed agairst the 
decision of the learned Assistant Judge, 
Baroda. given on September 26, 1967, in 
Regular Civil Appeal No. 162 of 1965, 
thereby affirming the decision given in 
respondent-plaintiff No, Ps suit for a 
decree of specific performance of an im- 
movable property, situated in the City of 
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Baroda, which the appellant-defendant 
had earlier purchased and then agreed to 
reconvey the same within a period of 
seven years from the date of the agree~ 
ment of reconveyance, Exhibit 27. The 
Courts below have rejected the defence 
of the appellant-defendant that the de- 
cree of specific performance will give the 
plaintiff-respondent an unfair advantage 
over the defendant-appellant and that 
the performance of the contract would 
involve hardship to the defendant-appel-~ 
lant which he did not foresee. The Courts 
have thus taken the view that the case 
does not fall under clause (a) or clause (b) 
of sub-sec. (2) of Section 20 of the Speci- 
fic Relief Act, 1963 (Act No, 47 of 1963) 
(hereinafter referred to as the Act), The 
defence contention further was that the 
granting of sucha decree was discretionary 
and the discretion should be exercised on 
sound judicial principles and that, in 
view of the admitted fact that plaintiff 
No, 1 had, before the date of the institu« 
tion of the suit, entered into an agree- 
ment of sale of the said property in fa- 
vour of two other persons, who were join- 
ed in the trial Court as plaintiffs Nos. 2 
and 3. the decree for specific performa 
ance should be refused. The contention 
does not app2ar to have been dealt with 
at Jength or may not have been urged 
ee the lower appellate Court in 
etails. 


2. It appears that the plaintiff» 
respondent Bai Kailasgauri. widow of 
Desai Ishwarbhai Ranchhodbhai was the 
owner of the suit property, which is a 
heuse having a ground floor and two 
upper floors. situated in Ghantivada in the 
City of Baroda. She also owned another 
house known as the Haveli, in which she 
was residing The Ghantiyada house was 
rented out by her to three different ten- 
ants and was in occupation of the tenants 
at all material times. She executed a 
Sale deed of this Ghantiyadg house in 
favour of Dave Ramshanker Jivatram. 
defendant~arpellant who was .a school 
teacher. The sale was. by a registered 
sale deed. dated June 25. 1959. for a con~ 
sideration of Rs. 5.999. The relevant re- 
cital in the sale deed speaks of the con- 
sideration and also of the material fact 
that the house was old and in a dilapi- 
dated condition and there was no latrine 
in the house. It states that it was sold 
to the defendant-appellant permanently 
and with possession and that. under no 
circumstances the house was to be taken 
back from the defendant-appellant, This 
sale deed was got aed on the next 
í t was on this ve 
day on which the sale deed was got sM 
gistered that the parties entered into an 
agreement of reconveyance of the said 
property by a document. Exhibit 27, 
dated June 25, 1959. It was executed on 
a stamp-paper of Rs.1.50, signed and 
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duly attested. The defendant-appellant, 
who had purchased the property, had exe- 
cuted the document in favour of plaintiff 
No. 1. respondent. The document states 
that. although the executant had purchas- 
ed the property and had become the 
owner of the property. still because of 
the good relations between the parties, 
the executant agreed to sell the 
property for the same amount of 
consideration, viz.. Rs. 5.999/- to the 
plaintiff-respondent within a period of 
seven years. It further states that, as 
the property was in a dilapidated con~ 
dition and did not have a latrine therein. 
the executant was entitled to make nex 
cessary repairs and incur expenses upto 
limit of Rs 751/—. If plaintiff No. 1 
required the property to be reconveyed 
io her within a period of seven years, 
the executant would hand over the prox 
perty to the plaintiff on the same con- 
sideration plus Rs. 751, as the expenses 
fncurred for repairs, etc, Thus, on the 
day following the day on which the de- 
fendant purchased the suit property from 
plaintiff No. 1. defendant agreed to recon~ 
vey the property to plaintiff No. 1 within 
a periad of seven years for the same con~ 
sideration plus Rs. 751, as the amount of 
expenses incurred in repairs, etc. The 
plaintiff ‘No. 1. who wants the propety to 
be reconveyed, has filed the present suit, 
being Regular Civil Suit No. 415 of 
1963. on March 14, 1963, In the Court of 
the 4th Joint Civil Judge, Junior Divi- 
sion. Baroda. The plaintiff offered to 
pay the same amount of consideration 
plus the amount of expenses as stipu~ 
lated. The defendant resisted the suit 
and contended, inter, alia. that the grant 
of the decree of specific performance 
would sive an unfair advantage to the 
plaintiff over the defendant and would 
cause hardship to the defendant, It was 
contended that the decree for specific per- 
formance should not be granted in view 
of the fact that plaintiff No. I had enter~ 
ed into an agreement of sale of the suit 
property with plaintiffs Nos, 2 and 3 and, 
therefore, compensation in money was 
the adequate relief. It was also contend- 
ed that the agreement of reconveyance, 
Exhibit 27. was without consideration and 
it was out of good relations between the 
parties that It was entered into. It was 
contended that Exhibit 27 was executed 
on a blank paper and the defendant had 
relied upon the representation made by 
one Mahendrakumar. nephew of plaintiff 
N>. 1 to the effect that the suit house was 
to he given for personal use of plaintiff 
No. 1 only. in case she was required to 
sell her Haveli building. in which she 
was residing. for paying offher debts, If 
was contended that both documents, Ex- 
hibits Nos. 17 and 27 were not simulta 
neously executed and formed part of one 
and the same transaction and that docu« 
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ment, Exhibit 27. required registration 
and, in the absence of the document 
having been registered, it could not affect 
the property sought to be reconveyed 
thereby, The Courts below have rejected 
all these contentions. However, as afore- 
said, the Courts do not appear to have 
considered the question of compensation 
in money being the adequate relief. The 
learned trial Judge passed a decree of 
specific performance in favour of plaintiff 
No, 1 and ordered that the defendant 
Should execute the sale deed of the suit 
property in favour of plaintiff No, 1 on 
payment by her of Rs. 5,999 plus Rs. 751 
as costs of repairs. etc.: the costs of exe- 
cution and registration of the sale deed 
to be borne by the plaintiff No. 1: posses- 
Sion of the suit property shall be deliver- 
ed by the defendant to the plaintiff No.1. 
The Court directed that if the defendant 
failed to execute the sale deed as above 
within one month, the plaintiff No. 
should be at liberty to have the sale deed 
executed through the Court, No relief 
was granted in favour of plaintiffs Nos. 2 
and 3 and it was held that plaintiffs 
Nos, 2 and 3 had no legal right to specific 
performance of the agreement. In the 
appeal against this decision, the learned 
Assistant Judge, Baroda, has rejected the 
defence and confirmed the decree of the 
trial Court. It is found that the agree- 
ment was not made. as alleged in para- 
graph 13 of the written statement of the 
defendant wherein a plea of the docu= 
ment having been executed on a repres 
sentation being made by one Mahendra 
kumar was taken. It was found that the 
suit agreement was not without consi- 
deration. Jt was found that the plaintiff 
was entitled to the reconveyance being 
made. The decree of the trial Court has 
thus been confirmed. To this appeal, ori~ 
ginal plaintiffs Nos. 2 and 3 were not 
parties. They did not make any appli- 
cation to be joined as parties and did 
not seek any relief. Jt is against this 
decision that the present second arpeal 
is directed and is filed by the original de- 
fendant and to which the original plain- 
tiff No. 1 is the sole respondent Plain- 
tiffs Nos. 2 and 3 have filed Civil Appli- 
cation No. 2293 of 1968 for joining them 
as parties in this appeal, 

3. Mr. M, B. Shah, learned advo- 
cate appearing on behalf of the appel- 
lant, had contended before me that the 
document, Exhibit 27. was without con- 
sideration, was brought about on the re- 
presentation made by Mahendrakumar 
and that it was executed and signed on 
a blank paper. These are questions of 
fact and these contentions have been re- 
jected by the two Courts below. It would, 
therefore, not be open to me to go into 
these questions. 


4. Mr. M. B. Shah then contended 
That the document Exhibit 27 required 
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registration because it varied the terms 
of the document, Exh, 17, both of which 
were parts of one and the same trans- 
action and further because Exhibit 27 
rohibited any construction on the open 
and to the north of the suit house, Now, 
ft is clear that document, Exhibit 17, 
which is a sale deed executed by plaintiff 
No. 1 in favour of the defendant, was 
executed on June 25, 1959. The agree- 
ment of reconveyance was executed sub- 
sequently. It is true that document, Ex- 
hibit 17. was registered on the same day 
on which document. Exhibit 27, came 
to be executed. namely, on June 26, 
1959. But document. Exhibit 27, came 
to be executed after the execution of 
the document. Ex. 17. Reading the two 
documents together. it is clear that they 
are not part of the one and the same trans- 
action ‘Thus. the Exhibit 27. which 
is an agreement of reconveyance, does 
not require any registration. The ques- 
tion of variation does not arise in this 
situation. If the document. which -has 
not been registered, is really a part and 
parcel of the transaction, which is only 
partly evidenced by the registered docu- 
ment, then it is clear that the_ other 
document also requires to be registered. 
But, if the agreement to reconvey can be 
treated as a separate transaction, then, 
under Section 54 of T. P. Act. it vests no 
interest in the property and need not be 
registered. The documents, Exhibit 
Nos. 17 and 27 are distinct transactions, 
The document, Exhibit 27. therefore, 
does not require registration. 


5. Itwas contended that the docu- 
ment. Ex. 27, lacked mutuality and, there- 
fore. the plaintiff could not enforce the 
agreement as it was not simultaneous. 
As observed: by a Division Bench of the 
Bombay High Court in R. S. Ghadge v. 
L. S. Ghadge—AJR 1980 Bom 105—an 
agreement to reconvey land to the vendor 
at any time on repayment of the sale 
price could not be said to be void on the 
ground of absence of mutuality and was 
specifically enforceable, The contention 
raised by Mr. M. B. Shah thus does not 
survive. 


6. Mr. M. B. Shah then contend- 
ed that the right of specific performance 
would give an unfair advantage to the 
plaintiff No. 1 over the defendant and 
that the performance of the contract 
would involve some hardship on the de- 
fendant, which he did not foresee, where- 
as non-performance would involve no 
such hardship on the plaintiff No. 1. 
Mr. Shah wants thus to rely on clauses 
(a) and (b) of sub-section (2) of Section 
90 of the Act. In Mr. Shah's submission 
the jurisdiction to decree specific per- 
formance is discretionary. and the Court 
fs not bound to grant such relief merely 
because it is lawful to do so, Thus, re- 
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lying on clauses fa) and fb) of sub-section 
(2) of Secticn 20 of the Act. he contends 
that the decree of specific performance 
should have been refused on thesa 
grounds. Now, it is clear that the de- 
fendant knew, at the time when he enter- 
ed into the agreement of reconveyance, 
that he would be put to some hardship. 
He had thus taken a caleulated risk. {Tt 
is true that he has got the house repair- 
ed and also constructed a latrine in the 
house. It is also true that he has got 
the first and the second floors of the 
house vacated and he himself is occupying 
the same. 
entitle the defendant to a plea covered 
under clauses (a) and (b) of sub-section 
(2) of Section 20 of the Act. It is well 
settled that the question of hardship 
must be judged as on the date of the 
transaction and not in the light of sub- 
sequent events and the hardship should 
be one collateral to the contract and not 
in relation to a term of the contract. 
The question of hardship of a contract is 
to be judged as at the time at which it 
is entered into. This is a general rule. 
It also contemplates an exception to the 
general rule in cases where events in- 
volving hardship have occurred subse- 
quent to the contract due in some way 
to the party who seeks specific perform- 
ance. Thus, the defendant would not be 
entitled to a plea of hardship in the in- 
stant case. There is no question of any 
undue advantage either. The contention 


of Mr. Shah has thus no merit and is re- 
jected, 


T. However, the material ques« 
tion, which now falls for my considera~ 
tion and which has been seriously con- 
tended by Mr. M. B. Shah for the -de- 
fendant, is that. having regard to the 
facts of the case. this is a contract for 
the non-performance of which compen- 
Sation in money is an adequate relief and, 
therefore, the case is covered by clause 
(a) of sub-section (1) of Section 14 of the 
Act. Now, as aforesaid, the document of 
sale, Exhibit 17, which is a registered 
sale deed, was entered into between the 
plaintiff No. 1 and the defendant and the 
plaintiff No. 1 thereby sold the suit 
property to the present defendant in the 
existing condition. The document itself 
mentions that the suit house is in a dila- 
pidated condition and has been let out 
to the tenants and it states that the de~ 
fendant is entitled to make repairs and that 
the possession of the property is handed 
over to the defendant permanently and 
was not to be taken back for any reason 
whatsoever. The undisputed fact is that, 
at the date of the sale, the plaintiff No 1 
was residing in another house, known as 
the Haveli. The suit property was rent- 
ed out by plaintiff No. 1 to three differ- 
ent tenants. The suit property consisted 
of a ground floor and two upper floors. 


But. these facts would not ` 
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The defendant was residing in a rented 
premises. He filed a civil suit for evic- 
tion against the tenants. He got the first 
and the second floors vacated for him- 
self for his own use and occupation and 

been occupying the two floors ever 
since. He has given the ground floor to 
the tenant, who was occupying the two 
upper floors as a tenant. The defendant 
is thus occupying the suit property as an 
owner and is in actual possession of the 
two floors, which he is using for the resi- 
dence of himself and the members of his 
family. He has repaired the house. He 
has constructed g latrine therein. He 
has thus made substantial changes in the 
house. Plaintiff No. 1 does not require 
the suit house for her own residence and 
that is the material fact. Even before 
the date of the institution of the suit, 
She had entered into an agreement of 
sale with original plaintiffs Nos. 2 and 3 
and executed a Banakhat, Exhibit 25, 
dated February 14. 1963. The agreement 
of sale is for a consideration of Rs. 11.999 
and Rs. 501 has been given as an earnest 
money, as stated in the document. it is 
stated in the plaint itself, In paragraph 2, 
that the plaintiff No. 1 has entered into 

an agreement of sale of the suit property 
as 14-2-1963 with plaintiffs Nos. 2 and 
3. In the plaint. relief is claimed that 
the sale deed be executed in favour of 
plaintiffs Nos. 2 and 3 or, in the alter- 
native, in favour of plaintiff No. 1, These 
are material facts. which are not in dis- 
pute before me. These facts indicate 
that plaintiff No. 1 does not reauire the 
suit property for her own use or occu- 
pation. She only wants to reconvey the 
property. Having regard to the peculiar 
facts of the case. the document. Exhi-« 
bit 27, is a contract for the non-perform~ 
ance of which compensation in money is 
an adequate relief In such a case, the 
contract cannot be specifically enforced, 
as provided in clause (a) of sub-section 
(1) of Section 14 of the Act. Plaintiff 
No. 1. who is the respondent herein, has 
already entered into an agreement of sale 
of the suit property. She does not re- 
quire the property for her own self. 
She could be adequately compensated in 
money and. in my opinion, it would be 
an adequate relief. 

8. Mr. S. B. Muzumdar, learned 
advocate appearing on behalf of the res- 
pondent-plaintiff, relied upon a decision 
of the Division Bench of this Court in 
Abdul Satar v. Manilal—AIR 1970 Guj 
12 — wherein the Division Bench has 
taken the view that, circumstances pre- 
vailing at date of agreement are to be 
considered and not as to what happened 
subsequently. But that is the answer 
when a plea under sub-section (2) of 
Section 20 of the Act is taken. which 
corresponds to Section 22 of the Specific 
Relief Act, 1877, that the discretion of the 
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Court has to be exercised on sound judi- 
cial principles and not arbitrarily. It is 
well settled that the second appellate 
Court is competent to interfere in the ex- 
ercise of discretion under Section 20 of 
the Act, where the discretion has not 
been properly exercised. This is a case 
in which the Court has not considered 
the question of applicability of clause (a) 
of sub-section (1) of section 14 of the 
Act, The discretion has thus not been 
rightly exercised and it is a case in which 
I should properly interfere. 


9, It was contended by Mr. 
Muzumdar that the breach of a contract 
to transfer immovable property cannot 
be adequately relieved by compensation 
in money and that is the rule provided 
in Section 10 of the Act, That is so. 
But, Mr. Muzumdar misses the Explana- 
tion to Section 10 of the Act which pro- 
vides that, unless and until the contrary 
is proved. the Court shall presume— 
(i) that the breach of a contract to trans- 
fer immovable property cannot be ade- 
quately relieved by compensation in 
the presumption which 
arises in respect of breach of a contract 
to transfer immovable property, namely, 
that it cannot be adequately relieved by 
compensation in money, is a rebuttable 
presumption. The facts are eloquent and 
clearly they rebut the presumption. The 
plaintiff No. 1. admittedly. does not re- 
quire the suit property for her own self. 
She only wants to sell away the suit pro- 
perty to plaintiffs Nos, 2 and 3 at a pro- 
fit. She has entered into an agreement 
of sale Exhibit 25. Banakhat, dated 14-2- 
1963. The sale is to be for a price 
of Rs. 11.999. Thus. what she wants is 
the money value of the property. The 
defendant has purchased the property for 
a sum of Rs 5. 999. He is entitled to make 
repairs and incur other expenses, the ex- 
tent of Rs. 751. as provided for in the ag- 
reement of reconvevance, Ex. 27. The dif- 


ference, therefore. would be only 
of Rupees 5,249. The plaintif, 
No. 1 would thus be  adequatel 


compensated in money if I decree anj 
award of Rs. 5.249 in her favour, 
as compensation in money for the admit- 
ted breach of the specific performance 
of the agreement to reconvey evidenced 
by the document. Exhibit 27. Mr. Shah. 
on behalf of the appellant. declares that 
his client is ready to pay this amount as 
compensation. I need not, therefore, go 
into further detail on this point as re- 
gards the quantum of damages. Accord- 
ingly, although I have dismissed the 
other contentions of Mr. Shah, I must 
accept the last one. I hold that, having 
regard to the special facts of the case 
stated earlier this is not a case in which 
specific performance of the contract to 
transfer the immovable property should 
be granted although there is a breach of 
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such contract, In my opinion, the breach 
would be adequately relieved by compen- 
sation in money. J, accordingly. set 
aside the decree of specific performance 
passed by the learned 4th Joint Civil 
Judge, Junior Division, Baroda, in Regu-~ 
lar Civil Suit No. 415 of 1963, and con- 
firmed by the learned Assistant Judge, 
Baroda. in Regular Civil Appeal No. 162 
of 1965, and instead decree that the de- 
fendant-appellant do pay to the plaintiff 
No. 1 (respondent herein) a sum of 
Rs. 5.249 as compensation in money for 
the breach of the agreement, Exhibit 27, 
The defendant to pay this amount within 
ten weeks from today failing which the 
amount will carry interest at 6 per cent 
Per annum from the date of the expiry 
of the period of ten weeks. The appeal 
is partly allowed with no order as to costs 
in the circumstances of the case. 


10. The respondent herein has 
filed cross-objections against the decision 
of the learned trial Judge holding that 
plaintiffs Nos. 2 and 3 have no legal right 
to demand specific performance of the 
agreement, Exhibit 27. There is no 
merit in. the cross-objections. Cross- 
objections are, therefore, dismissed with 
costs. 


11. Civil Application No. 2293 of 
1968 is filed by crigiral plaintiffs Nos. 2 
and 3 of the original suit, out of which 
this second appeal arises. By this ap- 
plication. they want to be joined as par- 
ties to the appeal. Now, the suit of ori- 
ginal plaintiffs Nos. 2 and 3 was dismiss- 
ed by the trial Court. No appeal was 
filed by them before the District Court. 
Even, in the defendant’s appeal. which 
was filed in the District Court, their ap- 
plication, to be joined as parties, was re- 
jected, because the cause of action against 
the defendant arose out of the suit agree- 
ment. to which plaintiffs Nos. 2 and 3 
were not parties.. They have thus no 
cause of action. They have no right to 
be joined in the appeal. Civil Applica- 
tion No. 2293 of 1968 is, therefore, dis« 
missed with costs. 


12. Mr. Muzumdar submits thaf 
plaintif No, 1 has deposited in the 
trial Court a sum of Rs. 5.999 as the 
consideration amount payable to the de- 
fendant for specific performance which 
was decreed and, in view of the decree 
now being passed by which specific per~ 
formance is refused, plaintiff No. 1 may 
be allowed to withdraw the amount. Mr. 
Shah has no objection. The plaintiff 
No. 1 is, therefore, allowed to withdraw 
the amount deposited by her in the trial 
Court, 


Order accordingly, 
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Shah Hiralal Gordhandas and others, 
Appellants v, Shah Parshottamdas Muljix 
bhai and another, Respondents. 


Second Appeal No, 97 of 1966, D/s 
3-7-1972 


Index Note:—(A) Evidence Act (1872), 
S. 90 — Presumption as to genuineness 
of document thirty years old — Docu-~ 
ment unsiened, unnttested and without 
even the name of the scribe — Presump~ 
tion is unavailable, (Para 8) 


M. L Patel, for Appellants; N., H, 
Bhatt, for Respondent No. 1. 


JUDGMENT: This second appeal has 
been filed by the original plaintiffs. The 
vee of the case, shortly stated, are as 
under, 


2. There ïs a Chawk or Khadki 
land belonging to the plaintiffs and the 
defendants, The defendant No. 1 soma 
time prior to the institution of the suif 
by the plaintiff applied to the Petlad 
Municipality for permission to construct 
a floor on a part of the said Khadki land 
at the first floor level leaving the ground= 
floor portion open for passage by both 
the parties. The Municipality granted 
the permission. On having come to know 
of the grant of the permission to the de« 
fendant No. 1 the plaintiff lodged objec« 
tions with the Municipality. The Munis 
cipality thereupon cancelled the permis 
Sion by its order dated 28th June 1961, 
Yet. the defendant No. 1 proceeded ahead 
with the construction, Therefore, 
plaintiffs filed the present suit on 6th July 
1961 praving for a permanent injunction 
restraining the defendant No. 1 from con« 
structing or putting up a structure at the 
first floor level on the said Khadki land, 


3. In defence the defendant 
No. 1 admitted that the ground-floor por- 
tion of the Khadki land was of joint 
ownership of the parties. The plaintiffs 
and the defendants have a common an= 
cestor. It was further pleaded by him 
that the partition of the joint family pro- 
perties had taken plece some four or five 
generations back. At that time the an 
cestor of the defendant No. 1 had been 
allotted to his share. amongst others. the 
upcer floor which had~ then been standing 
on a part of the Khadki land. He further 
averred that it had fallen down and that 
he was reconstructing it. He. therefore, 
contended that the plaintiffs had no right 
to obstruct. The defendants Nos. 2 and 
x have been supporting the defendant 

o. 1l. 


*Only portions approved for reporting 
by _ High Court are reported here. 
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4. The learned Trial Judge prin- 
Cipally relied upon two documents Exhi- 
bits 84 cud 72 and upheld the claim made 
by the defendant No. 1. He, therefore, 
dismissed the plaintiffs suit. 


5. The plaintiffs appealed to the 
District Court. The learned Extra As- 
sistant Judge who heard the appeal con- 
firmed the findings recorded by the learn- 
ed Trial Judge and dismissed the appeal 


6. It is that appellate decree which 
ïs called in question in this second ap- 
peal by the plaintiffs. 


7. In the instant case oral evi- 
dence has no value whatsoever because 
none of the parties has any personal 
knowledge of what happened many many 
years ago. The oral evidence led by 
them, therefore, is purely formal and it, 
therefore, need not be considered. Both 
the learned advocates have argued their 
respective cases on the strength of the 
documentary evidence on record. Exhi- 
bits 84 and 72 are two documents which 
appear to militate against the plaintiffs 
contention. Exhibits 56, 57, 58. 59. 6L, 
62 and 63 are the documents which are 
said to support the plaintiffs’ case. Exhi< 
bit 79 is the map prepared by the Court 
Commissioner. It shows the Khadki land 
In question. The area bound by red- 
dotted lines marked LMNOP@Q is the area 
representing the Khadki land at the first 
floor level the defendant No. 1 has been 
trying to put up a structure. I take Ex- 
hibit 84 first Exhibit 84 appears to be 
a memo of partition. It seems to have 
been prepared on Fagan Sud 3 of S.Y. 
1830 which roughly corresponds to 1774 
A.D. This document is not signed by the 
parties. It has not been attested. Even 
the scribe of the document has not ap- 
pended or written his name at the end 
of the document. Under these circum- 
stances the document has been exhibited 
not because it has been proved by evi- 
dence tut by raising presumption of proof 
under Saction 90 of the Evidence Act. 


g. Mr. Patel. appearing for the 
plaintiffs. has challenged the admissibility 
of this document on the ground that the 
circumstances which attend upon this 
document do not bring it within the 
framework of Section 90 and that, there- 
fore. tte Courts below were in error in 
admitting that document in evidence, It 
is, therefore, necessary to turn to the 
provisions of Section 90 of the Evidence 
Act. The material portion of Section 90 
is in the following terms" 


“Where any document, purporting or 
proved to be thirty years old. is produced 
from any custody which the Court in 
the particular case considers proper. the 
Court may presume that the signature 
and ev2ry other part of such document 
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which purports to be in the handwriting 
of any particular person, is in that per- 
son’s handwriting. and, in the case of a 
document executed or attested, that it 
was duly executed and attested by the 
persons by whom it purports to be exe- 
cuted and attested.” 


The rest of Section 90 is not material Zor 
the purpose of the present case. The 
document, Exhibit 84, appears to have 
been written sometime in 1774 A.D. It 
therefore, purports to be thirty years 
old. It has been produced by the defen- 
dant No. J in whose custody it ordinarily 
should be. Two of the ingredients pre- 
seribed by Section 90 for raising the pre- 
sumption are, therefore. satisfied. When 
these two ingredients are satisfied it is 
open to the Court to presume that the 
signature which purports to be in the 
handwriting of any particular person is 
in that person’s handwriting, Jt is further 
open to the Court to presume that every 
other part of that document which pur- 
ports to be in the handwriting of env 
particular person is in that person's hand- 
writing. There is no signature which 
this document bears. Therefore, the 
question of raising the presumption as 
to the genuineness of the signature of 
the executant does not arise in the instant 
case. The document does not state who 
has written it It does not bear even the 
name of the scribe. Tt is, therefore, diff- 
cult to raise the presumption thatit is In 
the handwriting of any particular person 
in whose handwriting it purports to have 
been written. Since the name of the 
scribe has not been written and since 
the executants have not signed it, it is 
difficult to raise any presumption as to 
Its genuineness under Section 90 of the 
Evidence Act. In my opinion. a bald 
decument which is 30 vears old and which 
is produced from proper custody does not 
attract the presumption under Section 90 
of the Evidence Act if it is unsigned, un- 
attested and if it does not bear the name, 
even of its scribe. Section 90 does not! 
contemplate such documents and does not, 
empower the Court to raise any presump- 
tion in respect of them. The latter part 
of Section 90 which deals with the ates- 
tlon of executed or attested documents 
has, in the facts and circumstances of 
the present case. no application whatso- 
ever. In my opinion, therefore, since the 
terms of Section 90 of the Evidence Act 
are not satisfied in the instant case by 
Exhibit 84 which has been described by 
Mr. Bhatt as 2 memorandum of partition, 
i am unable to raise any presumption as 
to ifs genuineness. There is no other 
proof of the document whatsoever., The 
Tesult, therefore. is that the Courts be- 
low. in my opinion. were in error in ad- 
mitting that document. JI am of the opin- 
ion that the said document Exhibit 84 
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is inadmissible in evidence and must be 


ruled out of consideration. 


Appeal dismissed, 


~ 
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Bhagwandey Gopaldas Sharma, Ap 
-plicant v. State of Gujarat and others, 
Opponents. 


; Sees Civil Appln. No. 1599 of 1968, D/-« 
~2-1972 


(a Gujarat Panchayat Act (6 of 
1962), S. 24 — The validity of an order 
appointing a person ag a member of 
a Gram Panchayat cannot be challenged 
under S. 24 — Hence the same can be 
challenged by filing writ petition — Spl. 
Civil Appin. No. 915 of 1968, D/-20-3- 
1969 (Guj.), Overruled. (X-Ref. Ss. 22 
(D. 53(2)) — (Constitution of India, 
Art, 226) — (X-Ref,: Interpretation of 
Statutes — Legal fiction). (Para 5) 


The legal fiction attached to S. 24. is 
limited only to the definite purpose of 
equating an appointed member with the 
elected member. Therefore. if the vali- 
dity of an appointment order is to be 
challenged mo recourse can be had to the 
provisions of S, 24 the arena of whichis 
restricted to the challenge to the validity 
of an election. The process of election 
and that of appointment are quite differ- 
ent and distinct and this is evident and 
patent from sub-section (1) of Section 53. 
Spl. Civil Appin, No. 915 of 1968, D/- 
20-38-1969 (Guj.), Overruled. (Para 5) 


gi Gujarat Panchayat Act (6 of 1962), 

. 53 (1), Proviso 1 — Power, under the 
a to appoint a member to the Gram 
Panchayat can be exercised only when 
election is held but no member is elected. 
The power cannot be exercised in case 
where there is no election, (Para 6) 


The true meaning of sub-section (1) 
of Section 53 of the Act is that any 
vacancy in the office of a Sarpanch, Up- 
Sarpanch, Chairman, Vice-Chairman ora 
member of a panchavat must be filled in 
by-election. The provision is mandatory. 
The main part of the section and its pro- 
viso make it clear that in case of a va- 
cancy of a member of a panchayat, the 
same must be filled in by holding an elec- 
tion, The period of two months men- 
tioned in the proviso is merely aca Ee 

(Para 


(C) Gujarat Panchayat Act {6 of 
1962), S. 19 -— The section is not appli- 
cable when a person is elected fram two 
wards and does not exercise his option 


as required under R. 37 of the Rules 


framed under the Act, 
JP/JP/F798/72/DVT 


(Para 
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Mr, S. J. Joshi, for Applicant; B. R 
Shah, Asst. Govt. Pleader I/b M/s. Purna« 
nand & Co. (for No. 1) and Suresh M, 
shah (for Nos, 3 to 6), for Opponents. 

A. D. DESAY, J.: The petitioner 
challenges the order of the Taluka Deve< 
lopment Officer, Morvi, dated February 
23, 1968. appointing opponents Nos, 5 
and 6 as members of the Gram Pancha= 
yat of Tankaria village in purported 
exercise of power under the provisions 
of sub-section (1) of Section 53 of the 
Gujarat Panchayat Act. 1961 (hereinafter, 
referred to as the Act). 


2. Shortly stated, the facts are 
that the general election of the members 
of the Tankaria Gram Panchayat was held 
on December 8, 1967. in which the peti- 
tioner had contested two seats 
from Ward No. 1 and Ward 
No. 4. The result of the election was 
declared on December 11. 1967 and the 


_ petitioner was declared to have been elec= 


ted from both the wards. It is the say 
of the petitioner that after publication 
of the result of election he acting under 
Rule 37 of the Gujarat Gram and Nagar 
Panchayats Election Rules, 1962 (herein- 
after referred to as the Rules). had sent 
his resignation to the Taluka Develop. 
ment Officer on December 11. 1967, as a 
member elected from Ward No. 1 and 
had also declared that he continued to be 
a member of the Panchayat from Ward 
No, 4. He had sent his resignation letter 
under a postal certificate. Pursuant +6 
the declaration of the result of the-mem~ 
bers of the Panchayat. a notice of elec- 
tion of Sarpanch and Up-Sarpanch of the 
Gram Panchayat was issued on Decem- 
ber 21, 1967 to every elected member of 
the Panchayat, No such notice was rex 
ceived by the petitioner and so he ads 
dressed a letter to the Taluka Develop< 
ment Officer, Morvi, on December 22, 
1967, asking ‘him why Te had not been 
informed about the election of Sarpanch 
and Up-Sarpanch. On the same day he 
wrote another registered. letter to the 
Taluka Development Officer to accept his 
resignation as a member from Ward No É 
from December 11, 1967. In this letter, 
the petitioner referred to his earlier letter 
dated December 11, 1967 and requested 
the officer to accept his resignation with 
effect from December 11. 1967. ‘The 
Taluka Development Officer replied 0 
this letter of the petitioner by his letter 
dated December 26, 1967. in which he 
stated that as the petitioner had not sent 
his resignation from one of the two seafs 
within 7 days from December 11, 1967, 
to the Returning Officer his election had 
become void as contemplated under R. 37 
of the Rules. The petitioner, therefore, 
filed Miscellaneous Application No. 146 
of 1967 in the Court of the Civil Judge, 
Senior Division, Gondal-Morvi, under 
section 24 of the Act for a declaration 
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that he was elected from Ward No. 4 
of the Tankaria Gram Panchayat The 
Court dismissed the petition as not main- 
tainable. During this period on Febru- 
ary 23. 1968. a copy of the order of the 
Taluka Panchayat was placed on the 
notice-board of Gram Panchayat stating 
that according to the orders of the Gov- 
ernment of Gujarat No. CH TA. NA. 
3067-7410 CH dated November 16, 1967. 
it was not possible to hold election of 
members for the vacant seats as elec- 
tions of District Panchayats and Taluka 
Panchayats were to take place in the 
month of February and March. It was 
further stated that in pursuance of the 
Resolution No. 6 dated August 6. 1967, 
of the Gram Panchayat two seats in 
Wards Nos. 1 and 4 had become vacant 
and cpponents Nos, 5 and 6 have been 
appointed ag members from Wards Nos. 1 
and 4 respectively, as per the provisions 
of Section 53 (1) of the Act and the ten- 
ure cf their office would be as per the 
tenure of the Panchayat. The petitioner 
has averred that opponent No. 6 had con- 
tested election from Ward No, 4 against 
the petitioner but he was defeated there- 
at. The petitioner challenges this order 
dated February 23, 1968. of appointments 
of opmonents Nos. 5 and 6 as members 
in Wards Nos. 1 and 4 Court 
mainly on two grounds. The first is 
that the power of appointment conferred 
by the provisions of sub-section (1) of 
Section 53 of the Act is conditional, the 
condition being. that “no member is so 
elected at the election”, Le., the power of 
appointment can be exercised only when 
an election is held and no member is so 
elected. It does not cover a case in 
which no election is at al held. An 
order of appointment can be passed only 
in a case where an election fs held. In 
the instant case admittedly no election was 
held and therefore, the Taluka Develop- 
ment Officer who was the competent 
authority had no power to pass the im- 
pugned order. The said order was there- 
fore. bad and illegal ‘The second con 
tention was that the petitioner had exer- 
cised his option under Rule 37 of the 
Rules by sending his resignation as an 
elected member from Ward No. 1 and 
claiming to continue as an elected mem= 
ber from Ward No. 4 to the Taluka Deve- 
lopment Officer within the stipulated 
time, The result was that the impugned 
order of appointment of opponent No. 6 
as a member of the Panchayat from 
Ward No. 4 is invalid and illegal ag there 
was no vacancy, the power under S, 53 
of the Act of appointing a member could 
not be invoked, The petitioner claims a 
relief that he be declared an elected 
member from Ward No. 4 to the Gram 
Panchayat that the order appointing op- 
ponents Nos, 5 and 6 as members of the 
Panchayat from Wards Nos, 1 and 4 res- 
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pectively be quashed and the opponents 
be restrained by an order of injunction 
from acting in pursuance of the said 
order of appointment. Opponent Na 1 
to the petition is State of Gujarat. Op- 
ponent No. 2 is the Gram Panchayat, 
Tankaria: Opponent No, 3 is Mr. P. J. 
Pathak, the Taluka Development Officer, 
Morvi. Opponent No. 4 is M.C. M 
Bhojani. Returning Officer. Morvi Op- 
ponent No. 5 is Koringa Thobhan Laxman 
i Pai No. 6 is Saman Alarakha 
aud, 


3. Onbehalf of the State an affidavit 
1s filed by Mr. R. G. Mehta. successor-in- 
office of Shri P. J. Pathak. the then 
Taluka Development Officer, Morvi. con- 
tending that this special application is 
barred by the provisions of Section 24 
of the Act, that the petitioner had not 
sent his letter of resignation to the Taluka 
Development Officer on December 11, 
1967, trat the Taluka Development Officer 
Morvi. had not received the said letter 
that the petitioner concocted and created 
the postal certificate referred to by him, 
that the two seats had become vacant 
under the provisions of Rule 37 (3) of the 
Rules and as no election was held to fill 
in the vacancies, the order appointing op- 
ponents Nos. 5 and 6 as made by the 
Taluka Development Officer wag valid 
and legal. This petition came up for 
hearing before a Single Judge of the 
Court who did not agree with the inter- 
pretation put by J. B. Mehta J. in Spectal 
Civil Appin. No, 915 of 1968 decided on 
20-3-1969 (Guf.), in which Section 19 
providing for appointment of members in 
lieu of the elected members came to be 
interpreted and particularly the interpre 
tation put by him on the expression? 


“and the persons so appointed shall 
be deemed to have been duly elected to 
the relevant Panchayat.” | 


This expression was interpreted to mean 
that the Legislature by providing that re- 
quisite number of persons being returned 
by process of appointment created a fic- 
tion that the process of appointment was 
aprocessof electicn and the appointment 
so made could be challenged only before 
an Election Tribunal constituted under 
Section 24 of the Act. Section 53 also 
uses the same expression and, therefore, 
the Single Judge referred to this petition 
to a Division Bench and now it is placed 
before us for final hearing. 


4. A preliminary objection regard- 
ing the maintainability of this petition Is 
raised by the learned Advocates for the 
opponents. The argument was based on 
the first proviso to sub-section (1) of 
Section 53 of the Act which enacts that 
tif no member is so elected within two 
months from the date on which notice 
of the vacancy is given to the 


’8 Gui. 
iomipetent authority, the competent auth- 
rity shall, as soon as possible, appoint 
i person who is qualified to be elected, 
ind the person so appointed shall he 
leemed to have been duly elected’. It 
vas contended that when an election is 
wt held, the resultis hat no member is 
‘lected to fill in the vacancy and the com- 
stent authority has under the provisions 
the proviso an authority to appoint a 
xerson qualified to be elected. It was 
‘urther argued that Section 12 of the Act 
jrovides that the Gram Panchayat must 
ve constituted of elected members only 
md when a person is appointed under 
the first proviso he is deemed to be elect- 
xd: This legal fiction must be taken fo 
ts logical end and in view of the provi- 
sions of Sections 12 and 53 of the Act 
he consequence was that the Legislature 
3y a notional process of election treated 
such appointed persons as duly elected to 
the Panchayat. The words “deemed to 
aave been duly elected” mean, contend- 
ad the learned advocates for the oppo- 
nents. as if an appointed member is an 
alected member at a regular election after 
having crossed all the stages of election 
though in fact he had not gone through 
any stage of election. In short the argu- 
ment was that the consequence of the 
legal fiction as envisaged by the said pro- 
vision is that the process of appointment 
is equivalent to the process of election 
and that being so the remedy of the peti- 
tioner was to challenge the impugned 
order of appointment of opponents Nos. 5 
and 6 as members of the Panchayat by 
an election petition under Section 24 of 
the Act which provides that, so far is 
relevant. the validitv of any election of a 
member of a panchayat is brought in 
question by any person qualified to vote 
at the election to which such question 
refers, such person may, at any time 
within fifteen days after the date of the 
declaration of the results of the election. 
apply to the Civil Judge for the deter- 
mination of such question. In support 
of the aforesaid argument reliance was 
sought to be placed on the judgment deli- 
vered by J. B. Mehta J. in Special Civil 
Appln. No. 915 of 1968 (Guj.), wherein 
the learned Judge observed as under: 


“ft is therefore clear that Sections 
18 and 19 contemplate that if for any 
reason the election does not result in the 
return of requisite number of members 
willing to take office, the competent auth- 
ority in the case of a Gram Panchayat 
shall appoint such persons as are neces- 
sary to make up the required number 
and even such persons so appointed are 
deemed to have been elected to the rele- 
vant panchayat and their names have tc 
be published by the appointing authority 
in the manner prescribed. Therefore. 
the scheme of these two relevant Sections 
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18 and 19 is that the entire process of 
election does not get completed until the 
Tequisite number is returned, at the rele- 
vant election and in cases where such 
requisite number has got to be made up 
even by appointment, the Legislature by 
a notional process of election treats such 
persons as duly elected to the Pancha- 
yat. Section 24 is the general section 
under the same chapter which provides 
for resolution of election disputes by the 
Civil Judge concerned. He would have 
therefore, jurisdiction even in cases where 
the process of election has been completed 
by this notional process because the requi- 
site number was not returned at the 
election. ..... Where, therefore, in a 
ease of this kind where the Legislature 
under Section 19(1) provided requisite 
number of persons being returned even 
y process of appointments it created a 
fiction that it was an entire process of 
election by treating those appointed per« 
sons as duly elected.” 


It must be remembered that in the pre= 


Sent case the petitioner did make an ap- 
plication under Section 24 of the Act but 
the same was rejected by v the ‘learned 
Civil Judge as being not competent. Op- 
ponents Nos. 2 to 6 were not parties to 
that petition and therefore, it was open 
to them to contend that the remedy of 
re petitioner was under S, 24 of the 
c á 


5. Now there is no dispute that 
a vacancy of a member of Gram Pancha- 
yat is required to be filled in by election 
and this is the effect of the substantive 
part of sub-section (1) of Section 53 of 
the Act. Under the proviso if no mem- 
ber is so elected the competent authority 
has the power to appoint a person who 
is qualified to be elected and the person 
So appointed shall be deemed to have 
been duly elected under the sub-section, 
The fiction thus relates to the person ap- 
pointed and not to the process of appoint~ 
ment. This legal fiction is enacted be- 
cause S, 12 of the Act requires that the 
elected persons must constitute a gram 
panchayat. The process of election and that 
of appointment are quite different and dis- 
tinct and this is evident and patent from 
the provisions of sub-section (1) of Sec- 
tion 53 of the Act itsel— It is only when 
a member is not so elected that the com- 
petent authority has to exercise the power 
of appointment. The process of appoint- 
ment is thus not the same as the process 
of election. It is in substitution of the 
process of election. The rule of inter- 
pretation is that a legal fiction is created 
only for some definite purpose and it 
should be limited to the purpose for which 
it is created. It should not be extended 
beyond that legitimate field. A legisla- 
tive fiction has to be construed strictly 
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and confined to the area assigned toit by 
the Legislature and must be harnessed 
for the specific purpose for which the 
Legislature created it, The fiction should 
be carried to its logical end but must be 
within the framework for the purpose 
for which it is created. In the instant 
ease the provisions of Section 53 (1) of 
the Act require a vacancy of a member 
of a Panchayat to be filled in by election. 
Section 12 of the Act provides that Gram 
Panchayat shall consist of elected mem- 
bers. Elected members are entrusted to 
Tun the Panchayat. If no member so 
elected under Section 53 (1) of the Act, 
the competent authority has to appointa 
member. The appointed member is dis- 
tinct from the elected member and, there- 
fore to equate him with the elected mem- 
ber so that he can discharge his functions 
as such a member to run the Panchayat, 
the Legislature enacted the legal fiction. 
This is the specific purpose of the fiction 
and the fiction must be confined to it. 
The provisions creating the fiction are 
specific and clear and refer only to the 
appointed member and not to the process 
of acpointment. The legal fiction works 
after a person is appointed. In other 
words. the fiction operates only after an 
appointment of the person as a member, 
Therefore if the validity of an appoint- 
ment order is to be challenged no recourse 
can be had to the provisions of Section 
24 of the Act. the arena of which is res- 
tricted to the challenge to the validity of 
an election. Under Section 24 of the Act 
lthe validity of an election can be brought 
in question by any person qualified to 
vote at the election to which such ques- 
tion refers. Lf the process of appoint- 
ment is to be equated with that of the 
election, who is the person so qualified 
to vote at the process of appointment who 
ean challenge the election under Sec- 
tion 24 of the Act? There is no voter in 
the process of appointment and, there- 
fore. the provisions of Section 24 of the 
Act cannot be availed of in such a case. 
The attention of Mehta J. was not drawn 
to the heading of Chapter III which in- 
cludes Sections 18 and 19 of the Act. 
The heading of the Chapter II is: “Elec- 
tion. Appointment or Co-option of Mem- 
bers of Panchayats, Election Disputes, 
etc.” The sections contained in ths 
Chapter. therefore, deal with process of 
election. appointment and co-option. Sec- 
tion 22 (3) of the Act provides that every 
person qualified to be elected shall be 
qualified to be appointed or co-opted asa 
member of a panchayat. Section 25 pro- 
vides that if any member of a pancha-« 
vat who is elected or appointed or co= 
opted as such. was subject to any of the 
disqualifications mentioned in Section 23 
at the time of his election. appointment 


ar co-optian, as the casa may. be of 
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during the term for which he has been 
elected, appointed or co-opted incurs any 
of the disqualifications, mentioned in Sec- 
tion 23, he shall be disabled from conti- 
nuing to be a member. and his office 
Shall become vacant, These provisions 
clearly point out that the pro- 
cess of election and the pro- 
cess of appointment are not the sama. 
The learned Judge, therefore, in our opin- 
ion was in error in holding that bv the 
legal fiction the process of appointment 
Was equated with the process of election 
and the appointment of a person ould 
be challenged under Section 24 of the 
Act. The legal fiction is attached to the ` 
person appointed in order that he may 
be able to work as elected member and 
that being the purpose the legal fcticn 
cannot be extended or carried beyond its 
Scope. With great respect the ratio of 
decision in that Special Civil Application 
laid by J. B. Mehta J. does not lay down 
the correct law and, therefore, cannot 
be accepted. For the aforesaid rensons 
We are of the opinion that the petitioner 

as no remedy under Section 24 of the 
Act and the present application is main- 
tainable. 


6. It fs nex? contended that the 
power of appointment conferred under 
the first proviso of sub-section (1) of 
Section 53 of the Act is conditional and 
can be exercised only when no member 
is So elected. In the instant case it is not 
disputed that the competent authority is 
the Taluka Panchayat. By resolution 
dated August 3, 1967. the Taluka Pancha-= 
yat under the provisions of Section 321 
of the Act delegated its powers under 
Section 53 to the Taluka Development 
Officer. The preamble of the impugned 
order indicates that under the instruc-~ 
tions of the Government contained in 
letter No. CH TA. NA. 3067-7419-CH, 
dated November 16, 1967. the ele:tions 
of the village panchayats could not be 
held after the end of the month of De- 
cember in respect of the two seats fallen 
vacant in Wards Nos, 1 and 4. and as no 
election was held, opponents Nos. 5 and 
6 were nominated in Wards Nos. 1 and 4 
respectively by the Taluka Development 
Officer. The Government Resolution has 
been produced in this case and it is 
Stated therein that the election of the 
District Taluka Panchayats and the 
Taluka Panchayats were to be heli in 
the month of February and March 1968 
and if during this period the electicns of 
Gram Panchayat were to be held. if 
would cause inconvenience and, there 
fore. the term of Gram Panchayat should 
be extended by the Collector who had 
power to do so under Sections 17 and 29 
of the Act. It is clear, therefore. thaf 
no specific order not to hold any election 
was given the Government, 


80 Gui. [Pr, 6] 


direction was only to extend the term 
of Gram Panchayat in order to avoid in- 
convenience. The State Government 
Order has not been properly construed 
by the Taluka Development Officer. 
What is important to determine is whe- 
ther the Taluka Development Officer 
has the power to appoint a qualified per- 
Son in case where no election is held. 
It is necessary, therefore, to refer to 
Section 53 (1) of the Act which reads 
as under: 


“53. (1). Any vacancy in the office 
of a Sarpanch, Upa-Sarpanch, Chairman, 
Vice-Chairman or member of a pancha- 
yat of which notice has been given to the 
competent authority in the prescribed 
manner shall be filed by the election ofa 
Sarpanch, Upa-Sarpanch, Chairman or 
Vice-Chairman or member, as the case 
‘may be. who shall hold office so long 
only as the Sarpanch, Upa-Sarpanch, 
Chairman, Vice-Chairman or member, in 
whose place he has been elected, would 
have held office if the vacancy had not 
occurred: 


/ 

Provided that if no member is so 
elected within two months from the date 
on which notice of the vacancy is given 
to the competent authority, the 
competent authority shall, as soon as pos- 
‘sible, appoint a person who is qualified to 
be elected, and the person so appointed 
shall be deemed to have been duly elect- 
ed under this sub-section: 


Provided further that if vacancy of 
a member occurs within four mon 
preceding the date on which the term of 
the panchayat expires under Section 17, 
it shall not be filled.” 


It is contended that the substantive part 
of the section gives a direction to hold an 
election to fill in the vacancy. No period 
is provided therein as to when the elec- 
tion is to be held. The intention of the 
Legislature was that vacancy should not 
continue for a pericd of more than twa 
months from the date from which notice 
is given to the competent authority and 
the Gram ‘Panchayat should have the 
requisite number of members so that it 
can discharge its duties effectually. The 
contention was that proviso covers not 
only the case where no person is elected 
for one reason or another but a case 
where no election at all is held to fill in 
the vacancy. In a case where no mem- 
ber is elucted within two months, the com- 
petent authority has the power to appoint 
a person qualified to vote. In the present 
case, contended the learned advocates, no 
election was held within two months 
from the date on which the notice of 
vacancies was given to the competent 
authority and, therefore, the competent 
authority passed the order of appoint~ 
ment, The said order was. therefore, 
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legal and valid. Now the substantive 
part of Section 53 (1) of the Act pro- 
vides for filling in vacancy in the . office 
of a Sarpanch, Upa-sarpanch, Chairman, 
Vice-Chairman or a member of a pancha- 
yat. The vacancy is required to be fill- 
ed in by an election. The use of word 
“shall” indicates that the vacancy has 


‘to be filled in by holding an election. 


The first proviso to the section refers 
only to the filling in vacancy in the office 
of a member of a panchayat. It has no 
reference to the filling of any vacancy 
in the office of Sarpanch. Upa-Sarpanch, 
Chairman or Vice-Chairman. The words 
“if no member is so elected” used in the 
proviso are important and mean that if 
no member is elected at the election re- 
ferred to in the substantive part of the 
section. The rules of construction of a 
proviso are well settled. The broad and 
general rule is that the section and the 
proviso to it must be construed as a 
whole. The Court should try and recon- 
cile them and give a meaning to the 
whole section. The operation of the pro- 
viso should be confined to the portion or 
the clause which directly precedes it. 
The proviso is prima facie limited in its 
operation and must be considered in re- 
lation to the principal matter to which 
it stands as a proviso and unless the 
words are clear the Court should not so 
construe a proviso so as to attribute an 
intention to the Legislature to give with 
one hand and take away with another. 
If a proviso is capable of wider construc- 
tion and if also capable of narrow con- 
struction if narrower construction brings 
it within the purview of the section then 
the Court must prefer a narrow con- 
struction rather than the wider construc- 
tion. The provisions of sub-section (1) 
of Section 53 of the Act refers to the 
vacancy in the office of a Sarpanch, Upa- 
Sarpanch. Chairman, Vice-Chairman or 
a member of a panchayat and the section 
provides that the same has to be filled 
in by election. The proviso refers to the 
vacancy of a member of a panchayat 
The word “shall” used in the substantive 
part of the section must have the same 


meaning when any vacancy contemplated 


by the section is to be filled in. There- 
fore. the true meaning of sub-section (1) 
of Section 53 of the Act fis that any 
vacancy in the office ofa Sarpanch, Upa- 
Sarpanch. Chairman, Vice-Chairman or a 
member of a panchayat must be filled in 
by election. The said provision is man- 
datory. It fs provided in the first pro- 
viso that if no member is so elected the 
competent authority shall appoint a per- 
son qualified to be elected. The said 
proviso is thus connected with the sub- 
stantive part of the section and is de- 
pendent upon it. The substantive por- 
tion of the section and.the first provisa 


4 U2 at a} 


1974 


are interconnected and the duty of the 
Court is to give to the said proviso as far 
as possible a meaning so as to bring it 
within the ambit or purview of the sec- 
tion itself, So construing the substantive 
part of the section and the proviso of 
Section 53((1) of the Act, what the pro- 
visions mean is, that in case of a vacancy 
of a member of a panchayat, the same 
must be filled in by holding an election, 
The proviso gives power to the compe- 
tent authority to fill in vacancy when no 
member is so elected. The pre-condition 
to exercise of power under: Section 53 (1) 
of the Act by the competent authority 
is that election must be held and if no 
member is so elected the competent auth- 
ority can exercise the power of appoint- 
ment. The power of appointment thus 
cannot be exercised in case where there 
is no election. It is true that in the pro- 
viso it is stated that if no member is so 
elected within two months from the date 
on which notice of the vacancy Is given 
to.the competent authority, the compe- 
tent authority shall, as soon as possible, 
appoint a person who is aualified to be 
elected. But the period of two- months 
mentioned therein is merely directory. 
It is well settled that where the prescrip- 
tion of an Act relates to the performance 
of a duty by a public officer, the breach 
of such prescription, when it does not 
cause any real injustice, does not invali- 
date the act done under the Act, and, 
therefore. such prescriptions are merely 
directory. In other words, where a pub- 
lic duty is imposed and the statute 
requires that it shall be performed in a 
certain manner or within a certain time 
or under other specified conditions, such 
prescription mav well be regarded as in- 
tended to be directory only, when injus- 
tice or inconvenience to others who 
have no control over those exercising the 
duty. would result, if such requirements 
were deemed ‘essential and imperative. 
Such vrovisions would be held to be 
directory even though the neglect of 
them is punishable so Jong as the validity 
of the acts done is not affected. See in- 
ferpretation of statutes by Maxwell 10th 
Edition. page 381. In the instant case 
the substantive provision of sub-sec. (1) 
of Section 53 of the Act casts a public 
duty on the officer to hold an election to 
fill in the vacancy. The neglect of this 
duty would cause injustice to the 
persons who had no control over them. 
To hold the provisions relating to two 
months as mandatory would completely 
defeat or destroy the mandatorv provi- 
sion of the substantive part of the sec- 
tion which directs that the election shall 
be held. A reference to the second pro- 
viso is essential as it throws light in the 
interpretation or in gathering the legisla- 


five intention. It provides that a vacancy 
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of a member occurs within four months 
preceding the date on which the term of 
the panchayat expires under Section 17, 
if shall not be filled. Thus the legisla- 
tive Intention that the vacancy referred 
to under substantive sub-section (1) shall 
not be filled in during the period of 4 
months preceding the date on which the 
term of the panchayat expires. Why the 
legislature provided for four months in 
this proviso instead of two months? If 
the legislative intention is that the 
vacancy is to be filled in within two 
months by an election. there seems to be 
No valid reason for such a provision in 
the second proviso. Therefore. the period 
of two months mentioned in the first 
proviso is merely a directory and is en- 
acted to give guidance to the officer con- 
cerned, It seems to us that any other 
interpretation or view would lead in 
many cases to result which could not 
have been intended by the legislature and 
entail general inconvenience and injus- 
tice to persons who have no control cver 
those entrusted with the duty of holding 
election. It is thus clear that pre-requi- 
site of the exercise of the power of ap- 
pointment conferred on the competent 
authority under the first proviso of the 
section is, that the election must be held 
and he can exercise that power in a case 
where no member js sp elected. Only 
on the fulfilment of this condition an 
order of appointment of a member of a 
panchayat can be passed by the compe- 
tent authority. To construe the proviso 
in any other manner would amount to. 
destroy what the substantive portion has 
provided as it would result in giving an 
option to the authority to hold an elec- 
tion which the legislature has not in- 
tended. The election under Section 53 
must be held without anv undue delay. 
The legislature has enacted Rule 43 for 
the said purnose. The rule provides: 


*43. Casual vacancies:— The provi- 
sions of these rules. shall. mutatis 
mutandis, apply to a bvye-election pro- 
vided that— 

(i) no publication of lists of voters 
as provided in the case of a general elec- 
tion under Rule: 4. shall be necessary in 
the case of a bye-election. 


(ii) the periods prescribed in Rulss 7, 
TI. 12 and 13 may be reduced to such 
extent as may be determined by the Dis- 
trict Development Officer to complete the 
bye-election within the time limit pres- 
cribed in the first proviso to sub~sec- 
tion (1) of Section 53.” 
Tt is true that the panchavat must have 
its full strength of members and must he 
run by all the members but the legisla- 
true also contemplated an eventuality 
wherein there may be a vacancy of a 
member in the panchayat and, therefore, 
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enacted Section 54 (3) which provides 
that during any vacancy in a panchayat 
the continuing members mav act as if no 
vacancy had occurred. Therefore, the 
true construction of entire Section 53 (1) 
is that any vacancy in the office of a 
member of a panchayat shall be filled in 
by an election and if no person is so 
. elected the competent authority shall ap- 
point a person who is qualified to be 
elected. In the present case. it Is clear 
that no election was held to fill in the 
vacancy on the erroneous construction of 
the order of the Government dated Nov- 
ember 16, 1967. As no election was held 
the Taluka Development Officer, who was 
admittedly the competent authority, had 
No power or authority to pass order ap< 
pointing opponents Nos. 5 and 6 as mem-~ 
bers of the Panchayat in Wards Nos. 1 
and 4 and hence the said impugned order 
Is bad and illegal, 


- 7. ‘The impugned order was sought 
fo be supported as legal one on the basis 
of the provisions of Section 19 of the 
Act. So far as the said contention is con= 
cerned, it was raised in this Court for the 
first time by ‘the learned advocates for 
the opponents. The provisions of Sec- 
tion 19 of the Act were not relied upon 
by the State when it filed an affidavit in 
reply to justify the impugned order. Re- 
liance was placed in the said affidavit 
only on the provisions of Section 53 (1) 
of the Act. Now Section 19 of the Act so 
far as relevant provides, that if for anv 
reason an election does not result in the 
return of the required number of auali-+ 
fied persons willing to take office, then 
in case of a gram panchayat, the district 
panchayat or the competent authoritv 
until the district panchayat is duly con« 
stituted for the first time, shall as soon 
as possible appoint from the persons 
aualified to be elected such persons as 
are necessary to make up the required 
number and the persons So appointed shall 
be deemed to have been duly elected to 
the panchayat. This section relates to a 
case in. which for any reason an election 
does not return in the requisite number 
of qualified persons willing to take office, 
The strength of the members of the Gram 
Panchayat has to be fixed under the pro- 
visions of Section 12 of the Act. In the 
present case it was argued that the peti- 
tioner was elected from two wards. The 
person elected was the same. Thus the 
total number of persons elected was less 
by one. Thus the election did not result 
in the return of the required number of 
qualified persons. Moreover. the peti- 
tioner did not exercise his option under 
Rule 37. of the Rules, the effect of which 
wag that his election in both the wards 
was void and the result was that the 
election did not result in the return of 


ene. 
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required number of qualified ‘persons, 
The consequence was that the authority 
mentioned in Section 19 of the Act had 
the power to appoint 2 qualified person 
as a member of the gram panchavat and. 
that is exactly what is done in the pre~ 
sent case contended the learned advyo~« 
cates.. Now one has to turn to the scheme 
of the election as is clear from various 
provisions of the Act and Rules. A 
notification of fixing date of holding of 
election has to be published by the Taluka 
Development Officer under Section 18 of 
the Act. Under Section 323 of the Act, 
power to frame rules relating to election 
are given and the rules have been fram« 
ed. Rule 6 provides for the appointment 
of a returning officer bv the District De- 
velopment Officer. Rule 7 authorises the 
Taluka Development Officer to appoiné 
dates for various stages of election, 
‘Rule 3 relates to the nomination of the 
candidates and Rule 10 provides for the 
scrutiny thereof. Rule 12 provides for 
the withdrawal of the candidature. R. 14 
relates to uncontested election and 
failure to elect. The relevant part of the 
rule provides that in any electoral divi- 
Sion in which no seat is reserved for 
women or Scheduled Castes or Scheduled 
Tribes, where the number of candidates 
duly nominated is equal to the number 
of seats to be filled in. the Returning Offi= 
eer shall declare the candidates so nomi 
nated to be duly elected and in respect 
of the remaining seats or where there is 
mo candidate duly nominated in respect 
of all the seats, it shall be deemed that 
the election has not resulted in the re« 
turn of the required number of qualified 
persons willing to take office within the 
meaning of sub-section (1) of Section 19. 
Then there are provisions regarding the 
declaration of the result and the publi-« 
Cation of the result of the election. R. 37 
of the Rules is as under t- 


"37. If any person is elected by more 
than one electoral division of the same 
panchayat he shall by notice in writing 
signed by him and delivered to the Re- 
turning Officer, within seven davs from 
the date of the publication of the resul 
of such election, choose for which of these 
electoral divisions he shall serve and re- 
sign the other seat or seats. On such 
choice having been made the remaining 
seat or seats from which such person has 
resigned, shall become vacant. 


(2) Any intimation given under sub= 
rule (1) shall be final and irrevocable, 

(3) If such a person does not make 
the choice referred to in sub-rule (1), the 
election of such person from such elec 
toral divisions shall be void and all such 
seats shall become vacant.” 

There is no provision in the Act or the 
Rules which prohibits a person from cons 
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testing from two wards and, therefore, 
when a person contests from more than 
one wards and gets the highest number 
of votes therein he is to be declared elect- 
ed from all the wards in which he had 
contested. The Returning Officer is bound 
to include his name in the notification de- 
Claring the result of the election in both 
the wards. In such a case the declara~ 
tion and publication of the result of the 
election would show that at the election 
required number of candidates had been 
returned. The Returning Officer has no 
authority to elect and determine that as 
the one and the same person has been 
elected trom more than one ward he 
should be declared as not elected or to 
declare him of ‘having been elected from 
one of the wards. Prior to the stage of 
publication of the result of the election 
even the successful candidate has not to 
exercise his option. ‘The declaration and 
publication of the result of election would 
show the successful candidates in all the 
wards as elected candidates and that the 
required number of qualified persons have 
been returned. Therefore, it cannot be 
said that in such a case the election does 
not result in the return of qualified per- 
sons and the provisions of Section 19 of 
the Act cannot be- applicable in such a 
case. Therefore, the arguments of the 
learned advocates that the competent au- 
thority had the power to appoint under 
the provisions of Section 19 of the Act 
rannot be accepted. Moreover, in the 
present case at the time of election the 
District Panchayat was In existence. 
. Under the provisions of Section 19 of tha 
Act the authority to appoint vests In the 
District -Panchayat. In the instant case 
the impugned order is passed by the 
Taluka Development Officer to whom the 
Taluka Panchayat had delegated his 
power and therefore the same is not valid 
and legal. The provisions of Section 19 
can have no application when a person 1s 
elected from two wards and does not 
exercise his option as reauired by R. 37, 
because the said rule cantemplates a case 
wherein a seat was filled in and then is 
declared vacant. ‘The case under Rule 37 
obviously would be governed by the pro- 
visions of Section 53 of the Act. Thus 
the order passed by the Taluka Develope 
ment Officer is illegal and bad. 


8. ‘te was then contended ‘haf 
ander Rule 37 of the Rules if anv: per- 
son fs elected by more than one elector 
division of the same panchayat, he shall 
by notice signed by him and delivered to 
the Returning Officer. choose for which 
of these electoral divisions he shall serve 
and resign other seat or seats. The letter 
exercising the option has to be delivered 
fo the Returning Officer and nof to the 
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Taluka Development Officer. In the in- 
Stant case the letter dated December 11, 
1967 was delivered bv the netitioner to 
the Taluka Development Officer and not 
to the Returning Officer as required by 
R. 37 of the Rules and, therefore, it was 
contended that there was no valid exer- 
cise of option and the election of the peti- 
tioner from Wards Nos. 1 and 4 become 
void and the seats became vacant which 
could be filled in by following the proze- 
dure under Section 53 (1) of the Act. It 
Js true that under the provisions of R. 37 
of the Rules the letter. convevins the 
exercise of option has been delivered to 
the Taluka Development Officer. ‘The 
rule does not cast any further duty on 
the Returning Officer. The rule only de- 
clares that if the option is not exercised, 
the election of such person from such 
electoral divisions shall be void, that is, 
shall be invalid from the seven days after 
the date of publication of the result of 
the election. The word “void” has not 
the meaning of void ab initio but it 
means invalid. The said word is follow- 
ed by the expression “all such seats shall 
become vacant? which means that the 
seats did exist and have now be~ 
come yacant. Reading Rule 37 and Sec- 
tion 53 together, it is clear that on the 
receipt of the letter, the Returning Of- 
ficer has to give notice to the competent 
authority in the prescribed manner vide 
rule 62 about the vacancy. so that tha 
competent authority can exercise the 
power under the proviso. The Return-: 
ing Officer, therefore acts as a mere 
post-office. In the instant case the com~ 
petent authority under Section 53 (1) is 
the Taluka Development Officer and, 
therefore, when the petitioner sent his 
Jetter dated December Il, 1967 to kim, 
the purpose of Rule 37 of delivering the 
fetter of resignation is substantially com~ 
plied with and the letter of resignation 
intimating that the petitioner had re- 
signed from Ward No. 1 became effec- 
tiva from the said date. The petiticner 
was thus duly elected from Ward No. 4 
and the seat in Ward No. 1 had become 
vacant which can be filled in following 
ee under Section 53 (1) of the 
c s 


g, The result is that it is declared 
that the petitioner is’ duly elected from 
Ward No. 4 and continues to hold the 
said office. The impugned order dated 
February 23, 1968 at Exhibit “F Issued 
by the Taluka Development Officer ap- 
pointing opponents Nos. 5 and 6 in Wards 
Nos. i and 4 respectively ig. invalid. and 
bad in law and the same is quashed. Tha 
opponents are hereby restrained or fors 


biden from taking any further action in 
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pursuance thereof. The rule issued on 
the petition is made absolute with costs. 
Bule made absolute. 
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Kumbhar Pragji Bechar, Petitioner 
v. Parekh Harilal Jagiivan, Opponent, 

Civil Rewn: Application No. 227 of 
1968, D/- 13-3-1973, against-Judgment of 
J. M. Kamodia, Dist. J.. Bhavnagar. in 
Regular Civil Appeal No. 73° of 1967. 

Bombay Rents, Hote] and Lodging! 
House Rates Control Act (57 of 1947), 
Section 13 (1) (£) — Requirement of mem- 
ber of family — Requirement of a mem- 
ber separated from the landlord is not 
the requirement of landlord though he is 
living with the Jandlord. 


Where a family unit consists of a 
joint family wherein all members of the 
joint family reside together and do busi- 
ness in the name of the joint family then 
while considering the bona fide and reas 
‘sonable requirement of the landlord. ree 
quirement of all the members of the 
family can be taken into consideration, 
But when there is a division of estate and 
the joint family status has come to an 
end the requirement of a grandson cannot 
be considered while considering the re- 
quirement of the landlord though he is 
living with him. (1967) 8 Gui’ LR 620, 
Rel, (Para 4) 
J. M. Thakore, Advocate General with 
P. V. Hathi, for Petitioners K. G. Vakhas 
ria, for Opponent. _ ; 

ORDER :— This reyision application 
is directed against the judgment and de- 
cree of the learned District Judge, Bhav- 
nagar allowing regular cjvil appeal No. 
-73 of 1967 and dismissing the plaintifi’s 
suit for possession with costs, , 

2. The facts giving rise fto this 
revision application briefly stated are as 
under :-— 
` The present petitioner sued the op- 
ponent to recover possession of the suit 
premises on the ground that he required 
the suit shop reasonably and bona fide for 
his personal occupation as the adioining 
shop which was in his' possession was not 
sufficient for his business. 


3. The opponent-defendant was 
occupying the suit shon on the monthly 
rent of Rs. 7/~ According to the peti- 
tioner-plaintiff, he wanted fo start a 
‘medical store in the suit shop and there= 
fore, he served the defendant-tehant with 


a notice terminating his tenancy and as. 


he failed to hand over possession, the 
present suit was filed. The opponent- 
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defendant by his written statement Ex. 9 
resisted the suit. He submitted that the 
plaintiff did not require the suit premises 
reasonably and bona fide for the pers 
sona] occupation; that- he was an old 
man and was not ïn a position to do any 
business; that he had made out a false 
case in order to recover possession from 
him. According to the defendant, he was 
occupying the suit shop for the last 35 
years for the purpose of his Kandoi busi- 
ness and if he was required to vacate the 
same, he would be put to greater hard« 
ship. The learned trial Judge decreed the 
plaintiffs suit and ordered the defendan# 
to hand over vacant possession of the suif 
shop to the plaintiff on or before 1st July 
1967. Against the said judgment, an ap- 
peal was preferred in the district Cour? 
which was allowed by the learned Dis~. 
trict Judge, Bhavnagar and hence, this 
ee application by the original plain= 


4. Mr. J. M. Thakore, Jearned 
Advocate General appearing with Mr. 
P. V. Hathi for the petitioner urged that 
în the instant case. the following facts 
he proved from the evidence on res 
cord— 


1. That the petitioner resided with 
his grandson Bhimiji: 


2. That Bhimif was running his medi~ 
eal store in a rented shop, just opposite 
to the suit shop, 

3. That the netitioner Is attending to 
the business of the medical store owned 
by Bhimii. | 

4, That the licensing authority did 
hot grant licence on the ground that: ad= ` 
foining shop in possession of the peti» 
toner was not sufficient for a medical 
store, 


5, That the petitioner received Rs. 7/= 
per month as rent of the suit shop, while 


his grandson pays Rs. 25/« per month in 
the rented shop, 


The learned Advocate General urged that 
merely because the Jandlord’s son was 
separate from him if cannot be said tha 
the grandson who was residing with him 
at the time of the suit was not a member 
of the family. He, therefore, urged that 
in order to consider the bona fide and 
reasonable requirement of the landlord, 
it can be taken into consideration the 
bona fide and reasonable requirement of 
any member of the family unit. Taking 
this fact into consideration, Mr. Thakore 
urged that when the grandson who was 
running a medical store and was not able 
to obtain a licence because his shop was 
found to be small by the licencing autho« 
rity, ft cannot be said that the require« 
ment of the present landlord who is the 
grandfather was not genuine. He, there- 
fara anhmitted that tha wieur taken he 
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the learned District Judge was clearly 
wrong. In support of his submissions, he 
referred to the case of firm of Mohanlal 
_Narottamadas v. Bechardas Khusaldas, 
(1967) 8 Gui LR 620 wherein jt was ob« 
served— | 


‘When members' of a family live to- 
gether and look upon themselves as a 
unit, the Court is entitled to consider the 
requirement of any one or more of such 
members as that of the landlord who is 
ejecting the tenant. It will in such a case 
make no difference whether such require- 
ment is for the purposes of residence or 
of business, 


The words “for occupation by hima 
self” occurring in Section 13 (1) (g) 
of the Bombay Rent Control. Act can- 
not be construed as having a narrow 
meaning as being limited to the use of 
only the landlord himself, It may be 
that the family mav not, in law, be joint 
and still the members of the family may 
be living together, messing together and 
looking upon themselves as a unit. In 
such a case. the Court will be entitled to 
consider the requirement of the mem-< 
bers as the requirement of the landlord 
who is seeking to eject the tenant. While 
dealing with such questions, one cannot 
miss sight of the normal conditions ob- 
taining in a Hindu society. ‘The family 
is the unit of our civilization. When 


father and sons live in the same houses , 


and mess together, frrespective of the 
fact that they constitute members of the 
joint Hindu family or hold the property 
fointly as such, ordinarily, they would be 
deemed to be members of one unit an 
_ the requirement of one would be the re- 
quirement of the other.” 


Relying on these observations, Mr. Tha= 
kore urged that even though the son of 
the landlord was residing separate from 
him, the fact that the grandson was re- 
siding with the landlord is not disputed 
and if it is so, it would be open to the 
Court to consider the requirement of the 
grandson while considering the bona fide 


and reasonable requirement of the land 


Tord for the purpose of evicting the 
tenant, T am unable to agree with the 
submission made by the learned Adyo- 
cate General. It is true that if a family 
unit consisted of a joint family wherein 
all members of the joint family resided, 
together and were doing business in the 
mame of the joint family. then it could 
reasonably be urged that while consider- 
ing the bona fide and reasonable require- 
ment of the plaintiff landlord, bona fide 
and reasonable requirement of all the 
members of the family could be taken 
into consideration. In the instant case, 
it is not disputed that the family was 
separate. ‘The grandfather, the son and 
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the grandson were ‘separate in estate 
and each of them was Tunning his busi- 
neSs in his own name individually, It 
would, therefore, be difficult to accept 
the submission made by the learned Ad- 
vocate General that even though the 
grandson was doing his business sepa« 
rately, as he was residing with the grand- 
father, he should be considered as a mem- 
ber of the unit’ for the purpose of the 
suit. The normal condition obtaining in 
the Hindu society points towards joint 
status of the family where all the mem- 
bers not only live and mess together but 
have also joint interest in the family, 
properties or business. In the ` present 
case, there was a division of estate. The! 
foint family status had come to an end.| 
Tt cannot, therefore, be said by any 
Stretch of argument that it was a family 
unit and therefore, the requirement of, 
one member would be the requirement of, 
the whole family. Initially. the case ofi. 
the plaintiff as stated in the notice as 
well as the plaint was that he required 
the suit premises for his bona fide and 
reasonable requirement. It was not stated 
by him that the suit shop was required 
for the purpose of running a medical 
store for his grandson. That apart. if it 
Was established that the family was 
foint, in that case. in spite of the notice 
given by the landlord in his own name, 
the requirement of the grandson coud 
have been taken into consideration. But 
as the things stand from the evidence on 
record, it is clearly established that nof 
only the son is separate from the land- 
lord but even the grandson is doing 
business individuallly in his own name, 
Under the circumstances, it is difficult to 
agree with the submission made by the 
learned Advocate Genera] that the lower 
Court had erred in law in not considering 
the bona fide requirement of the grand- 
son as the requirement of the landlord. 
In my opinion, the view taken by the 
Tearned District Judge is absolutely cor~ 
rect and I see no reason to take a dife- 
rent view of the matter, 


O In the result, the revision ap- 
plication fails and is dismissed with 


costs, 


Application, dismissed. 
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D. P. DESAI, J. 
Ragha alias Rupnath Mahadey and 


others, Petitioners y. Ramji Bava, Op~« 
ponent, 


Civil paca Application No. 245 of 
1967, D/- 7-12-1972, against order of J. K. 
Jha, Civil J., (Junior Division), Dhoraji, 
D/- 19- 12-1966. 


Civil P. C. (1908). S. 54, O. 20, R. 18 
(1) — Partition of estate — When is juris- 
diction of Court ousted, 


The partition which is intended 
fo be left to the Collector would 
be one which has some impact upon 
the reyenue and revenue records of 
the State. This will be in cases where a 
decree for partition of a specified share 
from each one or more estates paying re- 
venue to the Government is passed by 
the Court. But if a share is not to be 
separated from each of one or more of 
survey numbers, there js no reason why 
the work of allotment of the entire sur- 
vey number assessed to payment of re- 
venue to Government, to a particular 
party should be left to the Collector. AIR 
1954 yg 241, Relied on, (Para 7) 


VY. Hathi, for Petitioners: C. G, 
Joshi for K. B. Upadhyaya, for Opponent. 
ORDER :— This revisional application 
raises an interesting point as regards tha 
interpretation of the provisions of Sec- 
tion 54 and Order 20, Rule 18 of the Code 
of Civil Procedure, 1908 (hereafter re- 
ferred to as ‘the Code’). Not only that. buf 
if as a.result of the correct interpreta- 
tion of those provisions, this Court is 
likely to come to a Particular conclusion 
With regard to Court’s power in respect 
of decrees for partition generally of pro- 
‘perties including agricultural lands, the 
decisign possibly is also likely to affect to 
an extent, the common practice hitherto 
followed in the Courts in this State of 
sending all preliminary decrees for parti« 
tion of agricultural lands to the Colec- 
tor under the aforesaid provisions. The 
question as aforesaid had arisen in tha 
following circumstances sg 


2. Opposite party Ramii Bava had 
filed Civil Suit No. 103 of 1964 against 
the petitioners (of whom petitioner No. £ 
died during the pendency of this revi- 
Sional application and whose heirs have 
been brought on record) for partition of 
foint Hindu family properties. I am told 
at the bar that the properties comprised 
fn this suit were six fields of agricultural 
Iands, three, houses, household articles, 
Implements of agriculture and _ bullocks 
and cart. In that suit a preliminary de- 
cree for partition was passed on January 
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20, 1966 declaring that the plaintiff had 
1 3rd share in the properties mentioned 
above. A lawver of the Court was ap- 
pointed as a Commissioner for division of 
the properties mentioned aboye and he 
Was ordered to submit his report in three 
months’ time for the purpose of passing 
Of a final decree. It is not in dispute that 
this preliminary decree was not appealed 
against by the present petitioners. On 
August 22, 1966 an application was viven 
by the present petitioners reouesting the 
Court to direct partition of revenue pay~ 
ing lands by the Collector as contem=~ 
plated by Section 54 of the Code, in lieu 
of the appointment of a lawyer es a Com~« 
missioner under the preliminary decree 
for doing the work of partition. The op- 
posite party. plaintiff obiected to this ap- 
plication. The matter was argued before 
the trial Court and one of the argu- 
ments was that in case of decrees for 
partition of land-assessed to revenue, the 
Court had no jurisdiction to direct parti- 
tion of such land by a Commissioner ap- 
pointed by the Court, and that it is bound 
to send the papers to the Collector after 
passing a decree as provided under sub- 
Tule (1) of Rule 18 of Order 20 of tha 
Code. This contention was negatived by 
the learned trial Judge following some 
decisions of Calcutta, Nagpur and Ran« 
goon High Courts, which according to 
him laid down that the aforesaid provi-« 
sions of the Civil Procedure Code do nof 
apply to a suit for partition of agricul- 
tural lands assessed to land revenue in 
which separate allotment of revenue is 
not asked for. view of the 
matter, the learned trial Judge rejected 
the application with costs and directed the 
Commissioner to proceed with the work 
of partition. It is against this order tha 
the D one have comé in revision to 
urt, 


3. Section 54 and Rule {8 of 
Order 20 read as under; 


“54, Where the decree Ys for tha 
partition. of an undivided estate assessed 
to the payment of revenue to the Gov- 
ernment, or for the separate possession of 
a share of such an estate, the partition 
of the estate or the separation of the 
share shall be made by the Collector or 
any gazetted subordinate of the Collector 
deputed by him in this behalf. in accord- 
ance with the law (if anv} for the time 
being in force relating to the partition, or 
the separate possession of shares, of such 
estates,” 

4. Rule 18 of Order XX: 

“18. Where the Court passes a decrea 
for the partition of property or for the 
separate possession of a gbara therein, 
then: 

(1} if and in so far as the decree Tes 
Tates to an estate assessed to the payment 


1974 
of revenue fo the Government, the decree 
shall declare the rights of the several 
parties interested in the property, but 
shall direct such partition or separation to 
be made by the Collector or any gazetted 
subordinate of the Collector deputed by 
him in this behalf. in accordance with 
such declaration and with the provisions 
of Section 54: 


(2) if and in so far as such decree 
relates to any other immovable property 
or to moveable property the Court may, if 
the partition or separation cannot be 
conveniently made without further in- 
quiry, pass a preliminary decree decla- 
ing the rights of the several parties in- 
terested in the property and giving such 
further directions as may be required.” 
In the present case admittedly anpoint- 
ment of a Commissioner is made not only 
for the purpose of submitting his report 
as regards partition of Houses and other 
movables, but also as regards partition 
of agricultural lands i.e. six fields in 
question. According to’ Mr. Hathi; the 
learned advocate for the petitioners (de- 
fendant). the learned Civil Judge who 
passed the preliminary decree had no 
flurisdiction to direct partition of agricul- 
tural lands assessed to payment of land 
revenue by the commissioner and that 
the only course open to him was to fol- 
low the provisions of Rule 18 (1) of 
Order 20 of the Code. He submitted that 
the appointment of a commissioner in So 
far as it related to partition of agricul- 
tural lands was contrary to_the aforesaid 
provisions of law and was without iuris- 
diction. In is .submission, therefore 
even though the present petitioners had 
not appealed against the preliminary de~ 
cree containing that direction, the trial 
Court could have modified that direction 
suitably after passing of the preliminary 
decree, The first question to be consi« 
dered is whether the trial Court had no 
furisdiction to pass a preliminary decree 

of the type passed In the present case 
` ie. a preliminary decree directing parti- 
tion generally of all the properties in 
fhe suit and appointment of a commis- 
sioner for that purpose? I have advised- 
ly used the word “generally” in order to 
distinguish this case from a case in which 
the Court may direct partition of plain« 


tiffs undivided share from a particular: 


field which is the subject-matter of the 
suit and which is assessed to payment 
of revenue as a whole as an undivided 
_ estate. In the latter type of decree. pro- 
visions of Section 54 and Rule 18 (1) of 
Order 20, would in terms apply. The 
squestion is whether they apply to a de- 
cree of the former type? This question 
has not been answered for over vears so 
far as this High Court and the Bombay 
High Court are concerned. At anv rate, 
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no decision of either of the Courts decid- 
ing this question has been brought to my 
notice. The question has arisen in the 
eontext of the type of the decree which 
has been passed in the present case viz. 
a decree containing a general direction 
of partitioning all the properties involved 
in the suit—both agricultural and non- 
agricultural — without specifying thai 
from a particular field or fields out of 
the six fields, each of which, is assessed to 
payment of land revenue, plaintiff’s 1/3rd 
Share is to be separated. We mav first 
fo by the language of the aforesaid pro- 
visions of the Code and try to find ouf 
what is carved out by the Legislature by 
way of an exception from the admitted 
jurisdiction of a Civil Court to pass dex 
crees -for partition of movable and im- 
movable properties, As the exception, 
on the arguments advanced, impinges 
upon the jurisdiction of a Civil Court. the 
settled principle is that the jurisdiction 
of the Court to deal with the suit of a 
civil nature, must. be taken away either 
expressly or by necessary implication. 
The Courts should not readily infer ex« 
clusion of jurisdiction. We may, therefore, 
examine the terms of the aforesaid pro- 
visions in the first instant apart from de= 
Scr cases on which the trial Court has 
relied, 


5. The words “estate assessed to 
the payment of revenue to the Govern 
ment” occurring in both the provisions 
1. €. Section 54 and Rule 18 (1) of Order 
20, of the Code. would, in my opinion, 
mean a revenue survey number which is 
assessed, to the payment of revenue te 
the Government, as a whole. Thus, each 
revenue survey number which is so as< 
sessed, would be an estate for the pur- 
poses of the aforesaid provisions. If this 
view is Correct, and I see no reason to 
take a contrary view, each of the six 
fields in the present suit, would be an 
estate assessed to the payment of reve- 
nue to the Government. In that case, in 
order that a decree for partition may fall 
within the provisions of Section 54 and 
Rule 18 (1) of Order 20 of the Code. the 
decree must be for a partition and sepas 
rate possession of plaintiff's share from 
each of these fields. If that is the des 
cree which the Court has passed and nof 
a general decree for partitioning all the 
properties comprised in the suit, the 
Court would be obliged to leave the 
matter to the Collector for partitioning of 
each field as per its decree. The provi- 
sions of Sections 54 and Rule 18 (1). of 
Order 20 of the Code would apply to such 
decrees because both the provisions posif 
a decree for partition. Therefore, befora 
the matter is left to the Collector, the 
decree must direct partition of each indi«- 
vidual field accérding to the: respective 
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shares of the parties or one of the parties 
adjudicated upon by the Court. Even if 
the decree does not order partition of 
each of the fields. but directs partition of 
one or more of those fields so as to give the 
plaintiff his 1/3rd share from each of them, 
then also the matter has to be left to the 
Collector. The point to be emphasized is 
-that the matter which is required to be 
left to the Collector is partition of each 
agricultural lard i.e. each revenue sur- 
vey number under a decree directing its 
partition in accordance with the shares 
determined by the Court. In the pre- 
sent case we are concerned with six fields 
each assessed to payment of revenue fo 
the Government. By no stretch of imagi- 
nation it can be said that these six fields 
combined make up an undivided estate 
“assessed to payment of revenue to the 
Government’. The undivided estate must 
as well be assessed to payment of reye- 
nue to the Government as an unit in 
order to bring the provisions of Sec. 54 
and Rule 18 (1) of Order 20 into opera- 
tion. If we consider each of the six 
fields to be an undivided estate, then each 
field will answer the description of an 
undivided estate assessed to payment of 
revenue to the Government as a whole. 
But in that case, to repeat the earlier 
reasoning, the decree must direct parti- 
tion of each one or more of these fields 
according to the shares determined. 


6. In a given ease, the Court 
might feel, looking to the shares of each 
of the parties to the litigation before it 
and looking to the extent of agricultural 
lands separately assessed to payment o 
revenue, that it may not be necessary to 
divide each field according to the shares 
determined by the Court and that it may 
be practicable to allot one or more of the 
fields to the share of one of the parties 
and other fields to the shares of others. 
In such a ease, it is not understood. what 
purpose would be served by sending the 
matter to the Collector. because in that 
case, the occasion of apportionment of 
liability to payment of land revenue does 
not arise. The party to whose share certain 
field or fields go, would become liable 
under the law to pnay full amount of as- 
sessment for those fields. Similarly. it may 
not become necessary in the course of €x- 
ecution of the decree for partition to give 
separate sub-number or plot number to 
the agricultural fields so far as revenue 
records are concerned, The fields which 
are allotted to the share of one of the 
parties, would be mutated to its name 
under the same revenue survey numbers. 
In such a case. no purpose would be serv- 
ed by sending the matter to the Collec- 
tor for partition. 


T. There are frequent occasions 
in cases of partition decrees to assess the 
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value of the properties to be partitioned 
not only for the purpose of allotment of 
a particular property to the share of a 
particular party, but also for the purpose 
of equalization of the shares by payment 
of cash amount by the party getting more 
valuable property to the party which 
gets less valuable property. It is common 
knowledge that Courts of law are general- 
ly more concerned with the valuation of 
properties rather than revenue officers, 
In case of municipal legislation we fre- 
quently find provisions of appeal to Civil 
Courts in matters of taxation based upon, 
valuation of properties. In cases of land 
or immovable properties acquired by the 
State Government also. the work of as- 
sessing the value of the acquired pro- 
perty is left to the Courts’ To mv mind, 
therefore, the Courts would be in a better 
position to effect partition of properties 
including agricultural lands -airly and 
equitably taking into consideration the 
value of the properties. If this. approach 
ig Correct, then the partition which is, in- 
tended to be left to the Collector under 
the aforesaid provisions. would be one 
which has some impact upon the revenue 
and revenue records of the State. This 
will be in cases where a decree for parti- 
tion of a specified share from each of one 
or more estates paying revenue to the 
Government is passed by the Court. In 
case of such partition. as observed earlier, 
separate sub-numbers or plot numbers 
may have to be given by the revenue 
department, So each of one or more sur- 
vey numbers partitioned accordingly and 
the land revenue also may have to be 
partitioned between two or more parts 
of each survey number. This precisely 
is the purpose contemplated by the pro- 
visions of Section 54 and Rule 18 (1) of 
Order 20 of the Code. Both the afore- 
said provisions posit that as a condition 
precedent to the sending of the matter to 
the Collector there must be a decree and 
that decree must be for partition, and 
the partition ordered under tne decree 
must be of an undivided estate assessed 
to payment of revenue to the Govern- 
ment or for separate possession of a share 
of such an estate. The decree will only 
direct that from a particular survey 
number or a particular undivided estate 
assessed to payment of revenue as a 
whole, plaintiff’s particular share mav be 
partitioned. The Collector will then de= 
cide whether it is- practicable to partition 
plaintiff's share accordingly. keeping in 
view, inter alia, the provisions: prevent- 
ing fragments of lands and other matters. 
The Collector will again decide where 
the decree is for partition of plaintiff’s 
share from a particular land or lands, 
which portion of that land should go to 
the plaintiffs share. It may be pointed 
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out that in a case governed by the provi- 
sions of Section 54-of the Code. the Col- 
lector, exercising his powers under that 
provision, is only carrving out the direc- 
tions given in a decree for partition pass- 
ed by the Court. Thus, his power is 
limited to decrees for partition of the 
type mentioned above. If a share is not 
to be separated from each of one or more 
of survey numbers, there jis no reason why 
the work of allotment of the entire sur- 
vey number assessed to payment of re- 
venue to Government, to a particular 
party should be left to the Collector. 


8. In view of this interpretation 
of the aforesaid provisions. it can be said 
that the preliminary decree passed by the 
trial Court in the present case is with 
jurisdiction, inasmuch as the decree does 
not direct that plaintiff’s 1/3rd share shall 
be separated from each of these fields in 
the suit. But then, it may be asked what 
would happen, if the Commissioner ap- 
pointed by the Court comes to the con- 
clusion that it is practicable to separate 
the 1/3rd share of the plaintiff from each 
of the six fields. The answer to this 
query is clear. In that case, the Court 
will pass a final decree directing parti- 
tion of 1/3rd share of the plaintiff from 
each, of these fields if it accepts the re- 
port of the Commissioner: and the 
matter will then go to the Collector. þe- 
cause in that case, we have a decree for 
partition as contemplated by the afore- 
Said provisions. In this connection, it 
may be noted that the Legislature has 
not used the wards “preliminary decree” 
either in Section 54 or in Rule 18 (1) of 
Order 20 of the Code. Therefore, there 
is nothing to debar the Court from send- 
ing such a final decree for partition to 
the Collector. 


9. Mr. Hathi’s contention was that 
the words “undivided estate assessed to 
the pavment of revenue to the Govern- 
ment” ‘nclude fields separately assessed 
to payment of revenue to the Govern- 
ment. This submission would indicate 
that the words “undivided estate” refer 
to the totality of several fields, each 
separately assessed to pavment of land 
revenue. In that case. other requirement 
that the undivided estate itself must be 
assessed to payment of revenue to the 
Government is not satisfied. because the 
total estate so made up is not assessed to 
payment of revenue to the Government 
as a whole. 


10. The view taken bv me gets 
support from Tikaram v. Hansraj, AIR 
1954 Nag 241 That case arose upon a 
decree made on an award which award. 
as noted in paragraph 5 of the judgment, 
did not divide a single item of revenue 
Paying property itself. A decree was 
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passed on this award and that decree came 
to be questioned inter alia on the basis 
of the provisions of Section 54 and 
Order 20. Rule 18 of the Code. The rele< 
vant observations of Hidavatulla. J. (as 
he then was) speaking for the Division 


Bench, made in connection with this con- 


tention are to be found in paragraphs 22, 
23 and 24 and they bear repetition: 


(22) On the second point we are pf 
opinion that merely because the claim in- 
Cludes revenue paying estate the Court 
or the arbitrators are not precluded from 
dealing with the case. In the present 
case, if a decree can be passed in terms 
of the award, that decree would not be 
one for ‘partition of an undivided estate 
assesssed to the payment of revenue to 
the Government’, or ‘for the separate 
possession of a share of such an estate’ 
as would attract Section 54, Civil P. C. 
read with sub-rule (1) of Rule f8 of 
Order 20 thereof. 


(23) There is a dictum of Maclean, 
C. J. in Jogodishury Debea vy. Kailash 
Chandra, (1897) ILR 24 Cal 725 (FB) (D 
that S. 54 is not intended to make it com- 
pulsorv that the Collector should make 
the partition, save in cases where as the 
result of the partition the revenue would 
or might be affected. S. 54 read with 
Order 20,’ Rule 18, Civil P. C. does not 
preclude a Civil Court from making a 
partition of land of a revenue paving 
estate where no separate allotment of 
the revenue is asked for. See Privanath 
Roy v. Sreedhar Chandra Roy. AIR 1945 
Cal 28 (J), and Radha Kishun v. Bhola 
Chaudhri, AIR 1934 Pat 365 (K). 


__ (24) In the present case, the award 
did not even divide any of the revenue 
paying properties but only allotted dif- 
aa items intact to the different par- 
es,” 


The learned Judge said that merely 
because the claim included revenue pay- 
ing estate, the Court or the arbitrators 
were not precluded from dealing with the 
case. It was also pointed out looking to 
the nature of the decree and the award 
that the decree would not be one for 
partition of an undivided estate assessed 
to payment of revenue to the Govern- 
ment or for the separate possession of a 
share of such an estate. as would attract 
the aforesaid provisions. The learned 
Judges also followed the dictum laid down 
in a Full Bench decision of the Calcutta 
High Court reported as  Jogodishury 
Debea v. Kailash Chandra. (1897) ILR 24, 
Cal 725 (FB), The Calcutta High Court 
had to deal with Section 265 of the Civil 
Procedure Code. 1882 which has been 
reproduced at nage 741. For the pur- 
pose of our discussion, this provision can 
be said to be analogous to Section 54 of 
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the Code of 1908. We find at page 741 
some observations relating to the phrase 
“the partition of an undivided estate pay~= 
ing revenue to Government”. These obser= 
vations mav be reproduced: 


“The section evidently contemplates 
two classes of cases. namely, one for the 
partition of an undivided estate paying 
revenue to Government. and the other 
for the separate possession of a share of 
Such an estate: and the question is, what 
is meant bv ‘the partition of an undivid~ 
ed estate paying revente to Government’ 
and what by “the sevarate possession of 
a share” of such an estate. As I under~ 
stand these expressions, which are not 
explained in the Code, the former means 
the division of an undivided estate pay- 
ing revenue to Government into a num~« 
ber of smaller estates corresponding to 
the shares or Interests of the several 
joint proprietors, each being liable only 
for a portion of the revenue assessed on 
the original or parent estate: ....sssse. casai 
The words ‘partition’ and ‘separate pos- 
session of a share’ in the absence of any 
conflicting context. must imply complete 
partition and camplete separation, and 
the presence of the phrase ‘paying reve~ 
nue to Government’ in the context as 
qualifying the term ‘undivided estate’ 
evidently suggests that the partition or 
separation must involve, not only a divi- 
sion or separation of the land of the 
estate, but alSo a division or separation 
of the revenue payable to Government in 
respect thereof.” (Emphasis supplied). 

11. Mr. Hathi for the petitioners 
drew my attention to a decision of a 
Single Judge of Hyderabad High Court 
reported as Phcolehand v. Vamanrao, 
AIR 1951 Hyd 86. In mv opinion that 
decision does not conflict with the view 
that I have taken of Section 54 of the 
Code. The corresponding Section of 
Hyderabad Civil Procedure Code which 
came up for consideration before the 
learned Judge, was Section 267. In that 
case a decree for.5 annas 4 pies share in 
a revenue paying Jand came to be passed. 
The decree did not specify the exact pieca 
of land which was to be given in the pos-« 
session of the decree-holder. In the con- 
text of this decree, it was observed that 
Section 267 of the Hyderabad Civil Pro- 
cedure Code applied and, therefore, the 
execution of this decree should have been 
made according to the provisions of that 
section. This is quite true. because the 
decree was for separation of 5 annas 4 
pies share from the agricultural land 
which was assessed to payment of reyes 
mue to the Government, 
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= 12. In the course of his submis« 
sions, Mr. Hathi had made a reference to 
a decision of a Division Bench of this 
Court reported as Amersing vy. Samat 
Singh, (1969) 9 Gui LR 220. Following . 
observations jn paragraph 3 were pointe 
€d out from that decision: 


_ “Now, there is’no doubt whatsoever, 
that Mr. Vyas is right in contending that 
Section 54 of the Civil Procedure Code 
directs that the Civil Court, when vass« 
ing a decree for partition of lands as- 
sessed to revenue, should order that the 
partition of such properties shall be made 
by the Collector or any of his Gazetted 
subordinates, deputed by him, in accorda 
ance with law for the time being in forca 
relating to the partition or separate posa 
session of shares of such properties. 
Order 20, Rule 18, sub-rule (1), Civil 
Procedure Code, makes a further provis 
Sion in this regard. It states that where 
a decree in a partition suit in regard to 
an estate assessed fo payment of revenua 
is to be passed, the decree shall declare 
the rights of the several parties interest~ 
ed in the properties, but shall direc? 
Partition or separation to be made by. 
the Collector or any of his Gazetted sub 
ordinates in accordance with such decla~ 
ration and the provisions contained in 
Section 54, Civil Procedure Code. Theres 
fore, there is no doubt that, when a Civil 
Court deals with the claim for partition 
in regard to an undivided share in estate 
assessed to the payment of land revenue 
to the Government or separate posses 
sion of a share of such an estate, the only, 
power which the Civil Court has sot in 
that regard is to make a declaration re« 
garding the share of the parties to the 
suit in such estate. It itself has no power 
of dividing such an estate by metes and 
bounds or of appointing a Commissioner 
for the purpose. Order 20. Rule 18, in 
terms lays down that the Court shall 
direct that that function shall be dis« 
charged by the Collector or his deputy. 


‘ But all these contentions can only mean 


that, at the time when the preliminary de« 
cree was passed, that is, at the time when 
the shares of the parties were found to 
be admitted, the Civil Court should have, 
in regard to such jands. given a direction 
that the lands should be partitioned by, 
the Collector or his deputy. Thus the 
objection raised by Mz, Vyas fs an objec 
tion against the decree dated 24th July, 
1951. It is quite clear that the provisions 
contained in that decree cannot be the 


“subject-matter of an appeal now. It fs 


an admitted fact that no appeal was filed 
against that decree by plaintiffs.” 


In that case the preliminary decree ‘was 
with respect to Giras land shown in the 
list Exhibits 6 to 10 with constructions 
thereon, Plaintiffs half share was order= 
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ed to ba separated from the remaining 
half share of the defendant: and a Com~ 
missioner of a Surveyor was ordered to 
_ be appointed provided an application was 

presented together with partition expenses. 
No appeal was preferred against thaf 
preliminary decree which contained 


direction about appointment of a Commis< ; _ 
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sioner, However, that direction was 
challenged in an appeal from. the final des 
cree; and the aforesaid observations 
were made in respect of that challenge. 
The challenge did not succeed because of 
the failure of the appellant to appeal 
against the preliminary decree; and thai 
is clear from the following observations 
at page 2273 


“Under the circumstances, in oun 
fudgment, the question as to who was to 
partition the properties was concluded by 
the aforesaid decree and no appeal hav~« 
ing been preferred by plaintiffs against 
fhe aforesaid part of the decree, which, 
Prima facie. was opposed to the provi« 
Slons contained in Section 54, Civil Pro- 
cedure Code, cannot now be challenged 


after the period of limitation for preferr«. 


ing an appeal against the decree dated 
24th July 1951 had expried. Therefore, 
the contention raised by Mr. Vyas agains? 
the decree finally passed by the learned 


Judge must be rejected and First Appeal 
dismissed with, 


No. 716 of 1960 must be di 

costs,” : 

Thus, if will ba seen that there was no 
occasion for the Division Bench to de« 
cide what classes of decrees for partition 
are required to be sent to the Collector 
under Section 54 and Order 20. Rule 18 
{1) of the Code. The contention could ba 
disposed of on the ground that the chal 
lenge to the directions not having been 
made by preferring an appeal against the 
preliminary decree. was not open to the 
appellant in appeal against a final de~ 
cree. In this context the aforesaid ob- 
servations were obiter. Besides, from 
the relevant, portion of the preliminary 
decree as reproduced in that judgment, 
ft does not appear that the decree was 
for partition and separate possession of 
more than one field each assessed to land. 
' revenue, The question,therefore, is not 
concluded by this decision. 


13. On the contrary. the aforesaid 
decision of the Division Bench can be ap- 
plied to the present case on another 
ground viz., failure of the present petis 
tioners to challenge the. directions con- 
tained fin the preliminary decree by an 
appeal against that decree. On that 
ground also looking to the aforesaid deci« 
Sion of the Division Bench, the order 
passed by the trial Court must stand, 


14. Tn the result, the application 
Fails and is dismissed. Looking to the 
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. pellants (original defendants) 
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question of {interpretation of the provi- 
sions of the Code of Civil Procedure if 
is directed that each party will bear its - 
own costs. Rule will stand discharged. 
interim relief will stand vacated. 

Revision dismissed, 


pinto 


J. M, SHETE AND C. V. RANE. JJ. 

_Karimbhai alias Abdul Karim and 
others, Appellants y. Bai Mariambibi and 
others, Respondents, 
_ „First Appeal No. 661 of 1965, D- 
20-11-1972, against order of N. J. Patel, 
Civil J., (Senior Division), Baroda in Spl. 
Suit No. 47 of 1962. 
_ _ index Note:— (A) Civil P. C. (1908); 
Order 22, Rule 4, Rule 11 — Abatement 
of appeal — Legal representatives of de- 
ceased defendants (necessary parties) not 
impleaded — Possibility of having two 
conflicting decisions — Appeal abates as 
& whole. 


„Brief Note:— (A) An appeal was filed 
against a preliminary decree in a parti- 
tion suit Where the shares of the parties 
were determined according to the Maho- 


. medan Law. The legal representatives of 


the deceased defendants were not brought 
on record. If the contention of the ap- 
that they 
were the exclusive owners of the sui? 
house (which contention was negatived) 
were accepted, there would be conflict« 
ing decisions. In the circumstances, the 
appeal abates as a whole. Moreover.-tha 
unrepresented deceased defendants wera 
necessary parties and the appeal in i 
absence could not be maintained. -AIR 
1972° SC 1181, Applied, (Para 10} 


_V. J. Desai, for Appellants; S. S 
Majmudar, Mrs. Kiranben V. Desaf, for 
Respondents ‘Nos. 1 to 5, 


_ J. M. SHETH, J.:— This appea? is 
filed by the appellants (original defen= ` 
dants Nos. 1 and 2) against the judgment 
and. pre y decree passed in Spes - 
cial Suit No. 47 of 1962. That suit was 
filed by the plaintiffs (respondents Nos. T 
to 3) against the appellants (original de~ 
fendants Nos, 1 and 2), respondent No. 4 
(original defendant No. 3), and respon- 
dents Nos. 5, 6 and 7 (original defens 
fants Nos. 4 5 and 6). Appellant No. I 
having died during the pendency of ap» 
peal, his heirs and legal representatives 
have been brought on the record. Res- 
pondents Nos. 5 and 6 died during tha 
pendency of appeal. Their heirs and Jegal 
representatives were not brought on tha 
record within the period of limitation, 
Civi] Application No. 367 of 1972, filed 
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for bringing on record the legal repre- 
sentatives of defendant No. 6 beyond the 
period of limitation has been rejected by 
this Court on 23-10-1972. It is, there- 
fore, evident that so far as respondents 
Nos. § and 7 (original defendants Nos. 5 
and 6) are concerned, the appeal has 
abated. On behali of the respondents, 
contention is raised that the appeal in 
its entirety abates and this appeal can- 
mot be heard. It is significant to note 
that the suit filed by the plainttiffs (res- 
pondents Nos. 1 to 3). was a suit for parti- 
tion of the suit property. It belonged to 
one Malangbhaj Hasanbhai.° In the ap- 
peal we are concerned with the suit house 
bearing survey No, 41, situate in Baroda, 
‘as the decree for partition has been pass- 
ed in respect of that property only. 


2. The appellants are the sons of 
that Malangbhai Hasanbhai Plaintiffs 
(respondents Nos. I to 3) are the heirs of 
deceased Hasanbhai Malangbhai, another 
son of Malangbhai. Respondents Nos. 5 
to 7 are sisters of the appellants, 1¢ 
‘daughters of Malangbhai, 


3. It was the case of the plaintiffs 
(respondents Nos. 1 to 3) that the pro- 
. perty in question belonged to Malangbhai 
and they being the heirs and legal re- 
presentatives of deceased Hasanbhai, they 
were also entitled to share according to 
Mahomedan Law. The appellants con« 
. tended that Bai Mariam, plaintiff No. £ 
was not the legally’ wedded - wife of 
Hasanbhai Malangbhai and consequently. 
plaintiffs Nos. 2 and 3 were not the legi- 
timate children of the deceased. It was 
their contention on that basis that they 
were not entitled to any share in the pro- 
perty in dispute. It was their further 
contention that their sisters, yiz. respon~ 
‘ dents Nos. 6 and 7 were also the heirs 
of Malangbhai and, consequently, they 
were necessary parties to the suit In 
view of that contention of theirs, those 
sisters of the appellants were added as 
parties to the suit and thev supported the 
plaintiffs contention. It was the further 
ease of the appellants that they had bes 
come the exclusive owners of the pros 
perty in dispute by adverse possession 
for a period over twelve years, Issues 
were accordingly framed on the-basis of 
the pleadings at Exhibit 13. 


4. The learned trial Judge Found 
that the plaintiffs are the heirs of de= 
ceased Hasanbhai Malangbhai. The pro- 
perty in dispute is, therefore, liable to 
be shared by the parties, and the pro- 
perty to be shared fs the suit house, 
bearing survey No. 41, situated in Baroda. 
Yssue No. 6 was. “whether defendants 
Nos. I and 2 prove that they are the 
owners of the suit property by adverse 
possession” 2- ‘That contention of theirs 
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is negatived. In view of his findings, the 
learned trial Judge has directed that the 
property in dispute be partitioned between 
the plaintiffs and the defendants as under; 
2/9th share to plaintiffs and defens 
dant No. 3. . 2 
2/9th share to defendant No. I. ; 
2/9th share to defendant No. 2% ` 
1/9th share to defendant No. 4,  \ 
it/9th share to defendant No. 5 | 
i/9th share to defendant No. 6. l 
It is this preliminary decree which is the 
subject-matter of the appeal in questions 


5 Mr. V. J. Desai, learned Advo« 
cate appearing for the appellants, has 
contended before us that by this preli« 
Minary decree, each of the parties is 
found to be entitled to a definite ishare, 
Respondents Nos. 6 and 7 who have died 
during the pendency of the appeal. and 
whose heirs and legal representatives 
have not been brought on the record had 


„each one-ninth share. As the appeal has 


abated against them, the result would be 
tha; the decree, so far as respondents Nos, 
6 and 7 are concerned. has become 

and the appellants would not be. in a 
position to challenge that finding of the 
learned trial Judge. But so far as other 


respondents are concerned, who have been 


found to be entitled to a particular share 
in the property in question, his appeal 
can proceed against them. In support of 
his arguments, he has invited our atten= 
tion to several decisions to which we will 
make reference at an appropriate stage. 


6. In reply to these submissions 


made by Mr. Desai, Mr. Maimudar am - 


pearing for the plaintifis-respondents, has 
urged that the trial Court has in terms 
found that the appellants (original defene 
dants Nos, 1 and: 2) have not become the 
owners of the suit house bv adverse poss 
session. As the appeal has abated against 
respondents Nos. 6 and 7, the decree 
which has been passed jn their favour on 
the basis that respondents Nos, 6 and 7 
have not become owners by adverse pose - 
session, will remain. In case this Court 
in appeal accepts this contention of the 
appellants, there would be two conflicte 
ing decisions. Secondly. Mr. Maimudar 
has submitted that in a partition suit, all 
these persons including respondents Nos. 
6 and 7 were necessary parties. This 
very contention was raised by the appels 
lants in the trial Court and on that basis, 
those persons were added as parties and 
it is found that they are entitled to a 
particular share in the suit house. If 
means that respondents Nos. 6 and 7 ara 
mecessary parties and consequently, the 
appeal in their absence could not be 
maintained. It is. therefore, urged that 
the two tests, first and second. laid down 
by the Supreme Court in the decision ta 
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which we will make reference at an ap- 
propriate stage, are clearly satisfied in 


case. He has, therefore. contended 
that the appeal will abate in toto. 


7. In our opinion, submissions 
made by Mr. Maimudar are well found- 
ed. Before we advert to the authorities 
cited at the Bar, we will refer to the 
relevant provisions of Order 22, Rule 4 
{1) and (3) of the Civil Procedure Code. 

“4 (1) Where one of two or more de- 
fendants dies and the right to sue does not 
Survive against the surviving defendant 
or defendants alone or a.sole defendant 
Or sole surviving defendant dies and the 
right to sue survives. the Court, on an 
application made in that behalf, shall 
cause the legal representative of the de- 
ceased defendant to be made a party and 
shal] proceed with the suit. 

(3) Where within the time limited by 

law no application is made under sub- 
Tule (1), the suit shall abate as against 
the deceased defendant.” 
We have to read this Rule 4 (1) and (3} 
of Order 22 alons with Rule 11 of O. 22 
of the Civil Procedure Code, as we are 
dealing with appeal and not a suit. That 
Rule 11 reads: 

"In the application of this Order to 
appeals, so far as may be. the word 
‘plaintiff shall be held to include an ap- 
pellant, the word ‘defendant’ a respons 
dent, and the word ‘suit’ an appeal.” 

8. In Raghunath Keshava Kharkar 
v. Ganesh alias Madhukar Balakrishna 
Kharkar, AIR 1964 SC 234. at pages 243 
and 244 in para, 35, the Supreme Court 
has observed: : 


"The respondents contend that as the 
heirs of Jaigopal Narayandas were not 
brought on the record within the time 
allowed bv law. the entire appeal abates:. 
We are of opinion that the interests of 
the various defendants who ere in pos- 
session of various properties are in 
dependent and, therefore. the whole of 
the appeal cannot abate because the heirs 
of certain deceased defendant jin posses- 
sion of one property have not been 
brought on the record. So far as lot No, 
8 is concerned it was the common pro~ 
perty of Shamdas Narayandas and Jai- 
gopal Narayandas, which they apparent- 
ly acquired by one sale-deed, We are 
not prepared to condone the delay in 
bringing the heirs of Jaigopal Naravan~ 
das on the record and therefore dismiss 
the application dated April 3, 1963. The 
effect of this will be that the suit will 
abate {n so far as the property. in lot 
No. 8 is concerned.” 


Ti is significant to note that even In that 
decision. though one of the co-sharers 
was a party to the appeal. the Supreme 
Court held that so far as that lot No. 8 
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was concerned, on account of not bring= 
ing on the record the legal representa- 
tives of the other co-sharer Jaigopal 
Narayandas, the appeal will abate against 
both the co-sharers. In our opinion, this 
decision cited by Mr. Desai does not sup- 
port his contention. On the contrary. it 
supports the contention raised by Mr 
Majmudar. 

9. Mr. Desai has laid considerable 
emphasis on the decision of the High 
Court of Jammu and Kashmir in Mul 
Singh v. Mst. Indru. AIR 1966 J & K 
110, in support of his contention. If we 
read para. 23 at page 113, the relevant 
observations made are: 

“On a careful consideration of the 

authorities mentioned above and parti- 
cularly of the Supreme Court the tests 
laid down when applied to the facts of 
the present case reveal that the result of 
the suit will not ensue in a cọnflict of 
decision between the case of the deceased 
defendants and those who are living, nor 
could the plaintiffs not bring a suit for 
the necessary reliefs against the surviving 
defendants and the suit will not be in- 
effective if it is decreed nartly against 
the surviving defendants”. 
It is thus evident that in that case. the 
two tests laid down by the Supreme 
Court were not satisfied and that is why 
the High Court of Jammu and Kashmir 
came to the aforesaid conclusion. 

10. In an unreported decision of 
fhe Supreme Court in Civil Appeals Nos. 
L711 of 1967 and 1985 of 1968. decided on 
3-4-1972 = (Since Reported in AIR 1972 
SC 1181) the Supreme Court has dealt 
with this question elaborately. and reite- 
rated the ratio of the previous Supreme 
Court decisions. Jt is observed: 


“Under Rule 4 (3) read with R. 11 
of Order XXII. Civil P. C.. the appeal 
abates as against the deceased respon- 
dent where within the time limited by 
law no application is made to bring 
heirs or legal representatives on record. 
As pointed out bv this Court in State of 
Puniab v. Nathu Ram. 1962 (2) SCR 636 
me. (ATR 1962 SC 89), it is mot correct to 
say that the appeal abates against the 
other respondents. Under certain cir- 
cumstances the appeal may not be pro- 
ceeded with and is liable to be dismiss 
But that is so not because of the proces 
dural defect but because. as Mulla has 
pointed out. it is part of the substantive 
law. (See Mulla’s C. P. C. Vol. 1, Thir- 
teenth Edition, page 620 under note, 
Non-joinder of Parties). No exhaustive 
statement can be made as to the circum- 
stances under which an appeal In such 
cases cannot proceed. But the Courts. as 
pointed out in the above decision, have 
applied one or the other of three tests. 
The Courts will not proceed with an aps 
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peal (1) when the success of the appeal 
may lead to the Courts coming to a deci« 
sion which will be in conflict with the 
decision between the appellant and the 
deceased respondent, and. therefore, it 
would lead to the Court’s passing a de- 
cree which will be contradictory to the 
decree which had become final with res- 
pect to the same subject-matter between 
the appellant and the deceased respondent: 
(b) when the appellant could not have 
brought the action for necessary relief 
against those respondents alone who are 
still before the Court; and (c) when the 
decree against the surviving respondents, 
if the appeal succeeds, be ineffective, that 
is to say, it could not be successfully ex- 
ecuted. These three tests. as pointed out 
by this Court in Pandit Shri Chand v. 
M/s. Jagdish Parshad Kishan Chand. 
(1966) 3 SCR 451 at p. 445 = (AIR 1966 
SC 1427) are not cumulative tests. Even 
if one of them is satisfied, the Court may 
ismiss the appeal, 


It is contended by learned Counsel 

for Murli Prasad that this case is covered 
by the first two tests. His client Murli 
Prasad has not obtained a decree from 
the High Court holding that he is entitled 
to the whole of the subject-matter of the 
suit and no one else, including the de- 
ceased Jagdish Narain is entitled to claim 
any share in the same against him. This 
fs a decree which is passed in his fav- 
our, so far aS deceased Jagdish Narain is 
concerned and it has become final as the 
heirs of Jagdish Narain are not on record 
in these appeals. On the other hand, if 
the present appellants were tọ succeed 
and be entitled as they claim, to the de- 
cree of the trial Court being restored, if 
will bave to be said that deceased Jag-= 
dish Narain was entitled to a share as 
awarded by the trial Court. And since 
the various parties in these appeals and 
the suit stand both in the position of a 
plaintiff and a defendant the decision will 
lead to deceased Jagdish Narain being 
given a share jn the subject-matter of 
the suit which would be in conflict with 
the decree passed by the High Court and 
has become final as between himself 
and deceased Jagdish Narain. It is fur- 
ther contended that the second test is 
also satisfied because the two appellants 
before us could not have brought an ap- 
peal for the relief claimed by them 
against only the surviving sharers to the 
exclusion of deceased Jagdish Narain. in 
view of the fact that Jagdish Narain has 
been declared to be owner of a shara 
along with other partners.” 
Tt is significant to note that în that case 
also a Similar contention was raised be- 
fore the Supreme Court as has been 
raised by Mr. Desai before us. It was 
urged on behalf of the appellantss 
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“There is no bar to proceeding with 
the appeals in spite of the legal heirs of 
deceased Jagdish Narain not having been 
brought on record. In the first place, if 
Was contended that though Jagdish Narain 
is dead he is fully represented because ha 
was a member of the joint ily of 
which Parasnath was the Manager and 
since Parasnath is a respondent in these 
appeals it was not necessary to bring the 
personal heirs of Jagdish Narain on record, 
Secondly it was contended that Jagdish 
Narain was not himself a partner in the 
partnership and since a stranger to the 
partnership {fs not entitled to join as a 
party to the suit his omission in appeal is 
not fatal.” 
Both these contentions wera negatived. 
It was observed: 


“Having regard to the clear position 
of law in this respect the failure to bring 
on record the heirs or legal representa< 
tives of deceased Jagdish Narain one of 
the sharers in the subject-matter of the 
suit must inevitably lead to the dismissal 
of the appeals. That brings the case 
squarely in the second test referred to 
in the decision of this Court in Nathu 
Ram’s case referred to above. 


In all such cases even the first test would 
be satisfied. There is a High Court de=- 
cree which says that neither deceased 
J agdish Narain nor anybody else was en« 
titled to a share in the subject-matter as 
against Murli Prasad who is held to be the 
sole proprietor of the business. Jf tha 
present appellants were to succeed if 
would lead to the Courts coming to a 
decision that the deceased Jagdish Narain 
was entitled to a share in the subject< 
matter of th> suit as against Murli Pra= 
sad and the other alleged partners a decf« 
sfon which would be in conflict with tha 
decision of the High Court and will ba 
contradictory to it though it has become 
final with respect to the subject-matter 
between Murli Prasad and the deceased 
respondent,” 


In the instar® case, ff the tria} Court’ 
decree stands as it stands, so far as res- 
pondents Nos. 6 and 7 are concerned, 


Parties to the suit. according to Mohame-« 
dan Law, are sharers and each of them 
is, therefore, entitled to a particular 
share. If now the contention of the ap- 
nellants is accepted, that they have be- 
come the owners of the suit house by 
adverse possession for a period over 
twelve years, there will be conflicting 
decisions. First test is clearly satisfied. 
In the partition suit, sisters who have got 








Law, are necessary parties. 
peal also they would be necessary nare 
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ties. Their Jegal representatives have 
not been brought on the record. The 
present case is, therefore, a case where 
both the tests, viz. first and second, re~ 
ferred to by the Supreme Court, are satis- 
‘fied. The appeal, therefore, cannot pro- 


ceed in the absence of the legal repre~ 


sentatives of respondents Nos. 6 and "T. 
The appeal will have. therefore, to .be 
dismissed on that ground, - 


11. Mr. Desai has invited our af- 
tention to the decision of a Full Bench 
of the Madras High Court in Rangasayl 
v. Nagarathnamma, AIR 1933 Mad 890 
(FB), It is observed therein at page 9073 


a eE Right of partition is a right 
fo property. Prima facie such a suit, if 
properly instituted, should not abate. but 
on plaintiff's death his legal representa- 
tives should be in a position to carry on 
the litigation.” 


. In our opinion, this decision has no 
bearing, We are not concerned with the 
question regarding abatement of the suit 
filed for partition of the property. We are 
concerned with an anpeal against a pre- 
liminary decree in a partition suit where 
the shares of the parties are determined 
and the contention of the appellants fori- 
ginal defendants Nos. 1 and 2) that they 
were the exclusive owners of the suit 
house, has been negatived. 


12. The result is thaf the appeal 
cannot be proceeded with. It is Hable to 
be dismissed on the aforesaid grounds. 

The appeal is dismissed. In the cir- 
cumstances of the case, no order as to 
costs is made in this appeal. 

It is not necessary to emphasise that 
interim stay granted will stand vacated 
as the appeal has been dismissed. 

The appéal has been placed before us 
for considering the question . regarding 
the abatement of the appeal in jts en- 
tirety on the note filed by Mr, Maimudar 
on behalf of the plaintiffs (respondents 


Nos, 1 to 3). 
f ‘Appeal dismissed. 


or 
Pra ease a e a 


n 
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Motibhai Nathabhai, Appellant v. 
Ramchandra Martandray Vahivatdar, Res- 
pondent, 

Second Appeal No. 655 of 1967, Dj- 
13/15-11-1972, against order of K. L. Abi- 
chandani, Asst. J.. Panchamahal at 
Godhra, in Regu. Civil App. No. 9 of 1967. 


*(Only portions approved for reporting by 
High Court are reported here). 
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(A) Bombay Tenancy and Agricul- 
tural Lands Act [(67 of 1948), Section 3 


~~ Applicability of Chapter V of T, P. 
Act to agricultural lease. 


_ By virtue of Section 3 such provi= 
sions of Chanter V of the T. P. Act are 
applicable as are otherwise applicable to 
agricultural] leases or are otherwise made 
applicable to such leases. As Section 106 
of r P. Act has no application to the 
agricultural lease in the absence of notifi- 
cation issued under Section 117 of T. P. 
Act, it does not become applicable mere- 
ly by virtue of Section 3 of the Tenancy 
Act, (Para 6) 

(B) Bombay Tenancy and Agricul- 
tural Lands Act (67 of 1948), Section 4-A 
e Applicability m— Grant of exemption 
certificate under Sec. 83-B — Protected 
tenancy — Termination = Grounds, 

; Where Section 4-A applies, the tenan= 
cies protected under the Bombay Tenancy 
Act (1939) are recognised under the 
Tenancy Act (1948), and continue in force 
With all the protection which the latter 
Act accords to them. However since 
Section 4-A does not apply to cases in 
which exemption certificates have been 
granted under Section 88-B, the protected 
tenancy of the defendant cannot be re- 
cognised. Excepting the ground of efflux 
of time the defendant’s tenancy can be 
terminated on any other ground not under 
Section 106. T. P. Act but under Sec. 84 
of the Bombay Land Revenue Code. 

(Para 8) 

(C) Bombay Tenancy and Agricul- 
tural Lands Act (67 of 1948), Sec. 88-8 
(as inserted by Gui. Devasthan Inams 
Abolition Act (1969)) — Provision is 
prospective in operation. 

The expression “with effect on and 
from the specified date” used in sub-sece 
tion (1) and the expression “shall be 
deemed to have purchased the land on 
the specified date” used in sub-see. (2), 
inasmuch as they lay emphasis on the 
specified date, clearly show prospective 
operation of Section 88-E, when thev are 
read in the context of the provisions con- 
tained in those two sub-sections. Case 
law discussed. (Para 18) 

(D) Civil P. C. (1908), Order 20, 
Rule 12 — Direction as to future mesne 
profits in absence of prayer. 


Direction as to future mesne profits 
is within the discretion of the Court, 
Therefore, irrespective of whether the 
plaintiff has prayed for them or ‘not if the 
Court thinks fit to give future mesne 
profits it can do so, AIR 1965 SC 18125 
AIR 1951 Mad 938 (FB). Rel, on., 

(Para 20) 

(E) Civil P. C. (1908), O. 20, R. 12, 
Section 2 (12) — Mesne profits — Wrong= 
ful possession -—— What amounts to. 
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_A person who is in possession of an 
agricultural land under a contract be- 
tween him and his landlord and who is 
not protected by any other enactment is 
in wrongful possession of that after the 
termination of his tenancy and direction 


for future mesne profit can be given, 


-v 


l Karlekar, for Respondent. 


_ of Ramji Mandir. 


{Para 21) 


` M. M. Patel. for Appellant; N. V. 


JUDGMENT :— The plaintiff is the 
trustee of Ramji Mandir at Baroda. The 
suit lands are the properties of the trust 
These lands are 

situated in the Panchmahals District. On 
‘ April 26, 1958, the plaintiff obtained an 
exemption certificate in respect of the 
suit lands under Section 88-B’ of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948 (hereinafter referred to as “the 
Tenancy Act’). Thereafter, he served 
upon the defendant a notice terminating 
his tenancy in respect of the suit lands. 
It was alleged in that notice that the de- 
fendant was an annual -tenant thereof. 
This notice was. served under Section 84 
of the Bombay Land Revenue Code and 
the termination of the tenancy became 
‘effective from March 31, 1961. On 31st 
December 1960, the defendant sent to 
the plaintiff reply to the notice by which 
he denied the claim made by the plain- 
tiff On August 9. 1961, the plaintiff filed 
the present suit for recovery of posses- 
sion of suit lands and for the recovery of 


„rents. 


2. In defence.. the’ defendant con- 


tended that he was a protected tenant in . 


respect of the suit lands and that, there- 
fore, Section 4-B of the Tenancy Act 
operated against the termination of his 
tenancy. The trial Court passed in fav- 
our of the plaintiff decree for possession 
and rent. The defendant appealed to 
the District Court. The learned Appel- 
late Judge, after hearing the parties, dis- 
missed the appeal. The plaintiff had filed 
cross-objections before the District Court 
claiming future mesne profits, which the 
trial Court had "denied to him. They 
were dismissed. 


3. That appellate decree is chal 
-lenged by the defendant in this second 
appeal. The. plaintiff has filed cross- 
objections in this second appeal claiming 
salad mesne profits in respect of the suit 

ands. 


4. Mr. Patel, appearing for the 
origina] defendant, has raised before me 
the following four contentions— 


(D) On the basis of the plaintiff's case 
in the plaint. the defendant is the annual 
tenant and his tenancy cannot be termi- 
nated in view of the provisions of Sec- 
tion 4-B of the Tenancy Act. 


 [Prs. 1-6] . Motibhai v. Ramchandra (Sheth J.) 


A.LR. 


(2) In view of the fact that the de- 
fendant is a protected tenant, his tenancy 
cannot be terminated on account of the 
eA acer of Section 4-B of the Tenancy 

CT, 


(3) The notice terminating the ten~ 
ancy of the defendant is illegal. l 

_(4) Section 88-E of the Tenancy Act, 
as inserted by Section 31 of the Guiarat 
Devasthan Inams Abolition Act, 1969. read 
with the Schedule to the said Act bars 
the present suit. 


5. On behalf of the plaintif. Mr. 
Karlekar has raised the contention that the 
Courts below were in error in rejecting 
the Plaintiff's claim for future mesné pro- 
fits in respect of the suit lands. . 

_ 6 So far as the first contention 
raised by Mr. Patel is concerned, the 
plaintiff himself has stated in the plaint 
that the defendant was an annual tenant. 
in respect of the suit lands. Exhibit 30 
is the exemption certificate granted to 
plaintiff in respect of the suit lands under 
Section 88-B of the Tenancy Act. It is 
dated April 26, 1958. Now, Section 88-B, 
so far as it is relevant for the purpose of 
the present case, provides as under :— 

‘Nothing in the foregoing provisions 
except Sections 3, 4-B. 8, 9. 9-A, 9-B 9-C.. 
10, 10-A, 11, 13-and 27 and the provisions 
of Chapters VI and VII in so far as the 
Provisions of the said Chapters are ap- 
plicable to any of the matters referred to 


in the sections mentioned above. shall 
apply— 
. a #steoenegeneaaanse 

(b) to lands which are the property 
of a trust ery or an institution for 
i religious worships : 

c ssevoooe saneecse 
Provided tha 


i) such trust is or is deemed fo be 
registered under the Bombay Public 
Trusts Act, 1950, and 

(fi) the entire income of such lands 
ni A peopled for the purposes of such 

us 

(2) For the purposes of this section, 
a certificate granted by the Collector, 
after holding an inquiry, that the condi- 
tions in the proviso to sub-section (1) are 
satisfied by anv trust shall be conclusive 
evidence in that behalf.” 

It has not been disputed before me that 
the two reauirements of the proviso to 
sub-section (1) of Section 88-B are satis- 
fied Inasmuch as the Ramji Mandir Trust 
has been registered under the Bombey 
Public Trusts Act, 1950, and the entire 
income of the said lands is appropriated 
for the purposes of that trust. The certi~ 
ficate of registration jssued under the 
Bombav Public Trusts Act, 1950, has 
been produced at Exhibit 31. The certifi- 
cate of exemption. Exhibit 30. in its turn 
states that these two requirements of 
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fhe proviso fo sub-section (1) of Sec- 
fion 88-B are satisfied. Under sub-sec- 
tion (2) of Section 88-B, the certificate of 
exemption. Exhibit 30, is the conclusive 
evidence of the facts stated therein. I, 
therefore, hold that so far as the proviso 
to sub-section (1} of Section 88-B is con- 
cerned, its requirements are fully satis- 
fied in the instant case. If that is so, 
what is the effect of the certificate of ex- 
emption granted under sub-section (1) of 
Section 88-B on the suit lands? The 
effect is that only the provisions of Sec- 
tions 3, 4-B, 8. 9, 9-A, 9-B. 9-C, 10, 10-A, 
E1, 13 and 27 and such of the provisions 
contained in Chapters VI and VIII of the 
Tenancy Act as are applicable to matters 
Specified in the aforesaid sections anplv 
fo the suit lands. The remaining provi- 
Sions of the Tenancy Act do not apply. 
Mr. Patel has relied upon Sections 3 and 
4-B of the Tenancy Act in support of his 
contention. These are some of the Sec- 
fions which are applicable to the suit 
lands. Now Section 3 of the Tenancy 
‘Act provides as under:— 


“The provisions of Chanter V of the 
Wransfer of Property Act. 1882. shall, in 
So far as thev are not inconsistent with 
fhe provisions of this Act. apply to the 
tenancies and leases of land to which 
Ehis Act applies”, 

‘Basing his arguments on this section. he 
has urged that Section 106 of the Trans- 
fer of Property Act (which is in Chap- 
ter V) governs the termination of the 
fenancy in respect of the suit lands. In 
other words. hig contention is that the 
plaintiff ought to have served upon the 
defendant six months” notice expiring 
With the end of the vear of the tenancv 
the purpose of termination of his 
fenancy. He has overlooked the provi- 
sions of Section 117 of the Transfer of 
(Property Act. which provide that none 
of the provisions of Chanter V shall apply 
fo leases for agricultural purposes, €x- 
cept in so far as the State Government 
may, by notification published in the Offi- 
tial Gazette, declare all or anv of such 
provisions to be so applicable in the case 
of all or anv of such leases together with, 
or subject to. those. of the local law, if 
any. for the time being in force. ee 
Eon 3 of the Tenancy Act has inter alia- 
brought both these sections into force. If 
both are in force, then Section 106 can- 
not apply to the instant case unless thers 
fs a notification issued bv the State Gov- 
ernment under Section 117. He has not 
been able to show me any such notifica- 
tion. Therefore Section 106 of the Trans- 
fer of Property Act has no application to 
fhe lease in respect of the suit lands. Tf 
Section 106 has no application fo the in- 
t case under the aforesaid circum- 
stances. it does not become applicable 


These Mut he TH ēë er an 


(Sheth J.) [Prs. 6-7] Guj. 97 


merely by virtue of the provisions of Sec- 
tion 3 of the Tenancy Act. By virtue of 
Section 3 of the Tenancy Act. such provi- 
sions of Chapter V of the Transfer of Pro- 
perty Act are applicable as are otherwise 
applicable to agricultural] leases or are 
otherwise made applicable to such leases. 
The argument raised by Mr. Patel, on 
the strensth of Section 3 of the Tenancy 
Act, therefore, fails and is rejected. 


1. Mr. Patel has next argued that 
Section 4-B of the Tenancy Act hits the 
present suit. It provides as under— 


“No tenaneyv of any land shall be 
terminated merely on the ground that the 
period fixed by agreement or usage for 
its duration has expired,” 


Tenancy has been defined by Section 2 
(17) in the following terms :— 


*“ “Tenancy” means the relationship 
of landlord and tenant”, 


Section 4-B militates against the termi- 
nation of the tenancy only in so far as it 
is sought to be done on the sround that 
the period of duration for which the 
tenancy was granted has expired or the 
period during which the tenant could be 
in possession has expired. In the instant 
case, the notice served by the plaintiff 
upon the defendant does not seek to termi- 
nate the tenancy on the ground of efflux 
of time. There are seyeral other srounds, 
which are stated in the notice. He has 
alleged that in Survey No. 533. which is 
one of the suit lands. the defendant 
constructed a permanent building and 
that he has been tethering cattle therein 
and that. therefore, he has been causing 
waste of the suit lands. According to 
the plaintiff, the waste or damage to the 
suit land caused by the defendant has 
been permanent. The second ground, 
which he has stated. is that the trees, 
which had been standing on the suff lands, 
have been cut awav by the defendant and 
that. therefore. he has caused permanent 
damage to the suit lands. He has next 
alleged that the defendant has not been 
personally cultivating the suit Iands and 
that he has been giving them fo others 
for cultivation and. that therefore, he 
has been causing waste of the suit lands. 
The next ground. which he has urged, is 
that the defendant has not paid rent for 
the years from 1956-57 to 1958-59. It is. 
therefore, clear thaf the plaintiff has 
terminated the tenancy of the defendant 
on grounds other than efflux of time. 
Section 4-B of the Tenanev Act. there- 
fore, does not come in the wav of the 
plaintiff. Mr. Patel’s argument basec on 
Section 4-B. therefore. falls and is re- 
fected. The first contention raised by 
Mr, Patel, has. therefore, mo substance 
whatsoever, 


98 Guj. [Pr, 8]. 


8 In support of the second ton- 
fention, he has invited my attention to 
Section 89 of the Tenancy Act, the mates 
rial part of which is as follows :— 


“(1). The enactment specified in Sche~= 
dule I is hereby repealed to the extent 
mentioned in the fourth column thereof 

(2) But nothing in this Act or any 
—— effected thereby— 

tb) shall. save as @xpressly provided 
in this Act, affect or be deemed to affect, 

{i} any right, title, interest, obliga- 
tion or liability already acquired, accrued 
or incurred before the commencement of 
this Act, or 

(ii) any legal proceeding or remedy 
fin respect of any such right, title, inte- 
_ rest, obligation or liability or anything 
done Or suffered before the commence- 
ment of this Act, 
and any such proceedings shall be con- 
tinued and disposed of as if this Act was 
not passed.” - l 
He has not relied upon any other sub= 
section of Section 89. So far as sub-sec- 
tions (1) and (2) of Section 89 are con= 
cerned, he has placed reliance only upon 
the effect of repeal provided in sub-see- 
tion (2), in so far as rights which accrued 
to the defendant under the Bombay Ten» 
ancy Act, 1939. are concerned. The ques= 
tion, therefore, which arises is this: What? 
were the rights which the defendant ac- 
quired under the Bombay Tenancy Act, 
1939 and what are the rights which have 
been saved by sub-sections (1) and (2) of 
Section 89 of the Tenancy Act? Mr. Patel 
has not argued before me that the defen= 
Gant had acquired more or higher rights 
under the Bombay Tenancy Act, 1939 
than the rights which have been saved to 
him under Sections 3, 3-A and 4 of the 
Bombay Tenancy Act, 1939 as modified 
and incorporated in Schedule I to the 
Tenancy Act of 1948. Therefore, the ques 
tion of comparing the rights which accru~ 
ed to him under the Bombay Tenancy 
Act of 1939 with those which the modi~ 
fied Sections 3. 3-A and 4 of that Act (vide 
Schedule I to the Tenancy Act of 1948) 
continue in force for him does not arise. 
So also the question of considering the 
effect of repeal, in so far as this aspect of 
the case is concerned, does not arise. He 
has proceeded on the basis that the defen= 
dant had only those rights which the 
aforesaid three modified sections-continu- 
ed in force for him. Mr. Patel has placed 
reliance upon the said Sections 3 and 3-A 
of the Bombay Tenancy Act, 1939. Sec# 
tion 4 of the said Act has indisputably no 
application to the instant case, Section 
3 provides as under: t 


"3, A tenant shall be deemed fo be a 
protected tenant in respect of any land 
ifn i 
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(a) he has held such Tand continu 
ously for a period of not less than six 
years immediately preceding either— 


(i) the first day of January 1938, or 
(ii) the first day of January 1945, and 


(b) he has cultivated such land per- 
sonally, during the aforesaid period. 
Explanation I— If the person who held 
such land on the first day of January 
1938 or the first day of January 1945, as 
the case may be, came to hold the same 
by inheritance or succession from ano~ 
ther person or if he has held such land 
as a tenant and is an heir to such other 
person, the period during which such 
other person held such land as a tenant 
shall be included in calculating the period 
of six years under this section, | 

Explanation I.—- If the person who 
held such land on the first day of Janu-~ 
ary 1938 or the first day of January 1945, 
as the case may be, held as a tenant aft 
any time within six years before the said 
date from the same landlord in the same 
village any other land which he cultivate 
ed personally, the period during which 
he held such other land shall be included 
in calculating the period of six years 
under this section, 


Explanation TiL— Where any land is 
held by two or more persons jointly as 
tenants, all such persons shall, if any one 
of them cultivated and continues to culti-« 
vate such land personally and if the other 
conditions specified in this section are fuls 
filled, be deemed to be protected tenants 
in respect of such land.” 

Section 3-A provides as under-= 


“3-A. Every tenant shall, from tha 
eighth day of November 1947 be deem« 
ed to be a protected tenant for the pur« 
poses of this Act and his rights as such 
protected tenant shall be recorded in the 
Record of Rights, unless his landlord has 
prior to the aforesaid date made an ap- 
plication to the Mamlatdar for a decla= 
ration that the tenant is not a protected 
tenant, 


Explanation— “A person shall not be 
deemed to be a protected tenant if such 
person kas been on an application made 
by the owner of the land as provided in 
Section 3-A of the Bombay Tenancy Acé, 
1939, declared by a competent authority; 
not to be a protected tenant.” 


It is clear that before a tenant invokes 
the provisions of the said Sections 3 and 
3-A of the Bombay Tenancy Act. 1939, it 
must be proved that he has held the land 
in question continuously for a period of 
not less than six years immediately pre~ 
ceding either the first day of January 
4938 or the first day of January 1945 and 
that he had cultivated such land aa a 
ally during the aforesaid period. 

learned Appellate Judge has dealt witht 
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this aspect of the case in the following 
terms:— 


“Undoubtedly there is no cantroversy 
fhat the tenancy of the appellant had 
commenced prior to 1946 and consequent-~ 
ly under the terms of the old Act of 1939 
he was to be counted a protected tenant 
and therefore ordinarily the appellant 
would have enjoyed the status of a pro- 
tected tenant but for the consideration 
that this Section 4-A was excepted from 
the body of Section 88-B (1) of the Act 
and so far as Section 88-B (1) was con- 
cerned this Section 4-A was not included 
therein,” 


Therefore, according to the learned Ap- 
pellate Judge. the defendant was a pro- 
tected tenant within the meaning of Sec- 
tions 3, 3-A and 4 of the Bombay Ten- 
ancy Act, 1939 (as modified and incorpo- 
rated in Schedule I to the Tenancy Act, 
1948), In cases where Section 4A ap- 
plies — and it applies in a very large 
number of cases — the tenancies protect- 
ed under Bombay Tenancy Act, 1939 are 
recognised under the Tenancy Act, 1948 
and continue in force with all the protec< 
tion which the latter Act accords to them. 
However, since Section 4-A of the Ten- 
ancy Act does not apply to cases in which 
exemption certificates have been granted 
under Section 88-B (vide Section 88-B — 
it excludes the application of Section 
4-A), the protected tenancy of the defen- 
dant cannot be recognised. While this is 
the position on one hand. on the other 
hand, his tenancy cannot be terminated 
on the ground of efflux of time because 
Section 4-B which applies to such cases 
bars such a termjnation, Excepting the 
ground of efflux of time, the defendant’s 
tenancy can be terminated on any other 
ground not under Section 106 of the 
Transfer of Property Act because, as stat- 
ed above, it has no application to agri~ 
cultural leases, but under Section 84 of 
the Bombay Land Revenue Code. Indeed 
it shall be a ground other than the ground 
of efflux of time which is barred by Sec- 
tion 4-B. The notice. Ex. 36, served by 
the plaintiff upon the defendant states 
grounds which are not hit by Section 4-B, 
T have referred to them in the foregoing 
parts of this judgment. They are com- 
pletely de hors the forbidden field and 
prohibited area carved out by Section 
4-B. Therefore, Sec. 4-B does not come in 
the way of the plaintiff and does not hit 
the termination of the defendants ten= 
ancy by the plaintiff in any manner 
whatsoever. Out of abundant caution, 
however, let us see whether Sections 8, 9, 
9-A, 9-B, 9-C, 10, 10-A, 11, 18 and 27 
which, in addition to Sections 3 and 4-B, 
govern cases of lands exempted under 
Section 88-B of the Tenancy Act, grant 
any protection to the defendant in this 
behalf. Section 8 provides for the maxi- 
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mum and the minimum of the rent pay- 
able by a tenant to his landlord notwith- 
Standing any law, custom, usage, agree- 
ment or the decree or order of a court. 
Section 9 deals with the rate of rent pay- 
able by a tenant to his landlord. Section 
9-A deals with the quantum of rent pay- 
able by a tenant to his landlord. Section 
9-B exempts a landlord from any liabili- 
lity to make contribution to the cost of 
cultivation. Section 9~C provides for pay- 
ment of rent by a tenant to his landlord 
until the rent is fixed in accordance with 
the provisions of the Tenancy Act, Sec- 
tion 10 provides for refund to a tenant of 
such rent as has been recovered by his 
landlord in contravention of the provi- 
sions of the Tenancy Act and for inci- 
dental matters. Section 10-A provides for 
a tenant's liability to pay land revenue 
and certain other cesses, Section 11 abo- 
lishes the payment of all cesses, howso- 
ever described, by a tenant to his land- 
lord except the rent and those cesses 
which have been specified in Section 
10-A, Section 13 provides for suspension 
and remission of rent, payable by a ten- 
ant to his landlord, under the circumstan- 
ces specified therein. Section 27 prohibits 
subdivision, subletting or assignment of 
a land by a tenant. This brief reference 
to the said sections shows that they pro- 
tect a tenant in matters relating to rent 
payable by him to his landlord and pro- 
tect the land against subdivision, sub- 
letting and assignment which, in their 
turn, protect the landlord who has a right 
to recover possession, prevent fragmen- 
tation and development of absentee land- 
lordism. If, therefore, a landlord has a 
right to terminate his tenant’s tenancy in 
order to recover its possession, the said 
sections do not come in the way of the 
landlord. Chapters VI and VIII of the 
Tenancy Act apply only in so far as they 
or any part of them is applicable “to any 
of the matters referred to in the sections 
mentioned above”, In this view of the 
matter, it is clear that the defendant has 
mo special protection at all against the 
termination of his tenancy and recovery 
of possession by his landlord. The second 
contention raised by Mr, Patel, therefore, 
fails and is rejected, 


9. The third contention raised by 
Mr. Patel relates to the validity of the 
notice. The plaintiff has terminated the 
defendant’s tenancy on the ground that 
the defendant has been his annual ten- 
ant, He, therefore, gave him three months’ 
Motice under Section 84 of the Bombay 
Land Revenue Code. Mr. Patel has ex= 
pressly stated to me that, under Section 
84 of the Bombay Land Revenue Code, 
the notice will be valid, if the defendant 
is an annual tenant of the plaintiff. He 
has, however, contended that the defen- 


dant is a protected tenant and that. there- 
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fore. notice under Section 84 of the Bom- 
bay Land Revenue Code is not sufficient. 
According to him. six months" notice ex- 
piring with the end of the year of the 
fenancy should have been served by the 
plaintiff upon the defendant, This argu- 
ment raised by Mr. Patel cannot be ac- 
cepted. because it is based upon Section 
106 of the Transfer of Property Act, 
which does not “apply to agricultural 
leases by virtue of Section 117 of aa 
Act. The third contention raised by Mr. 
Patel, on the strength of Section 106 of 
the Transfer of Property Act, therefore, 
fails and is rejected, 


10. The last contention, - which 
Mr. Patel has raised, is based upon Sec- 
tion 88-E of the Tenancy Act. This con~ 
tention could not be taken up in the 
written statement nor could it be argued 
before the two Courts below because 
Section 88-E was inserted in the Tenancy 
Act with effect from November 15, 1969. 
At that time, the present second appeal 
was pending, I have permitted Mr. Patel 
to argue that point, because, if the subse- 
quent amendment alters the rights of the 
parties, its effect must be considered. T 
have heard Mr. Patel and Mr. Karlekar 
at length on this point. Section 88-E was 
inserted in the Tenancy Act by Section 3L 
of the Gujarat Devasthan Inams Aboli» 
tion Act, 1969 (hereinafter referred to as 
“the Devasthan Inams Act”} Section 31 
thereof provides as followsz 


‘The enactments specified in column 


£ of the Schedule shall be amended to 
the extent specified in column 2 thereof,” 


The Schedule refers to two Acts, with. 


one of which I am concerned in this Se= 
cond Appeal. It is the Tenancy Act, First 
ly, Section 88-B of tha Tenancy Act has 
been amended and the expression “an in» 
stitution for public religious worship” has 
been deleted. The effect of this amend 
ment to Section 88-B {1} {b} is that no’ 
exemption certificate can be granted under 
Section 88-B in respect of lands. which 
are the properties of such an institution. 
Having thus amended Section 88-B of the 
Tenancy Act, Section 31 of the Devasthan 
Inams Act has inserted a new section, It 
is Section 8388-E, It is in the. following 
terms r= 


“88-E (1) Notwithstanding anything 
contained in Section 88-B. with effect on 
and from the specified date lands which 
are the property of an institution for pub- 
lic religious worship shall cease to be ex= 
empted from those provisions of the Act 
except Sections 31 to 31-D {both inclu 
sive) from which they were exempted 
under Section 88-B and all certificates 
granted under that Section in respect of 
such lands shali stand revoked, 


(2). Where any such land ceases fo be 
so exempted then in the case of a tenancy 
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subsisting immediately before the speci= 
fied date the tenant shall be deemed te 
have purchased the land on the specified 
date and the provisions of Sections 32 to 
to 32-R (both inclusive) shall so far as 
may be applicable, apply. 


Explanation.— In this section “speci= 
fied date” means the date of the coms 
mencement of the Gujarat Devasthan 
Inams Abolition Act, 1969.” 


The question, which has been canvassed 
by Mr. Patel, is whether Section 88-E is 
retrospective in character or prospective 
and whether it has the force of hitting g 
validly instituted action, It is not in dis« 
pute before me that on the date when tha 
present suit was filed it was validly in» 
stituted. It is also not disputed before më 
that the decree, which the triat Court 
passed, was validly passed. I have, theres 
fore, to find out the actual force and capas 
city of Section 88-E, - 


il So far as fhe Tandiords fo 
whom exemption certificates are pranted 
under Section 88-B are concerned, ‘they: 
can be classified into three categories fon 
the purpose of considering the question. 
The first class consists of those landlords 
who obtained exemption certificates under 
Section 88-B, instituted actions against 
their tenants for recovery of possession 
of the lands in their possession and obe 
tained possession of their lands. The ses 
cond class consists of those landlords who 
obtained exemption certificates undeg 
Section 88-B and did not institute any ac« 
tion to recover possession of the lands 
from their tenants or instituted such ac« 
tions and finally failed in their attempts 
fo recover possession of their lands. The 
third class consists of ‘ those landlords: 
who obtained exemption certificates under 
Section 88-B, instituted actions agains? 
their tenants for recovery of possession 
of their lands and whose actions so insti» 
futed are pending either at the original 
stage or at the appellate stage. What is 
the effect of Section 88-E on these three 
classes of persons? The plaintiff belongs 
€o the third class of landlords. Under the 
scheme of the Tenancy Act, as originally 
enacted, the right of the landlord to rex 
rover possession of his land from his ten= 
ant was severely fettered by a number of 
restrictions. Section 88-B enables certain 
specified classes of landlords to be frea 
from the restrictions or fetters of the 
Tenancy Act if they succeed in obtaining 
exemption certificates under that section, 
The right to recover possession of an im 
movable property is a substantive righf, 
It was that right which the landlords 
specified in Section 88-B enjoved if they: 
obtained exemption certificates. The am- 
endment made to the Tenancy Act by 
Section 31 of the Devasthan Inams Act 
clearly shows that a landlord’s right to 
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recover possession of lands, which are the 
properties of an institution for public re- 
ligious worship is sought to be destroyed, 
Sub-section (2) provides for statutory 
purchase of such lands by the tenants 
whose tenancies had been subsisting on 
the specified date, that is, November 15, 
1969, It is. therefore, very clear that what 
the amendment to the Tenancy Act has 
done is to take away the right of such a 
fandlord to recover possession of his land 
from his tenant. In other words, it is the 
substantive right of such a landlord which 
fs adversely affected by this amendment, 
amendment came into force during 
the pendency of the present suit at the 
second appellate stage, It is a well settled 
principle that when a substantive law is 
altered during the pendency of an action, 
the rights of the parties are decided ac- 
_cording to the law as it existed when the 
action was instituted unless the new en- 
actment shows a clear intention to ‘vary 
such rights (See Maxwell on Interpreta- 
tion of Statutes, 12th Edition, p. 220), 


12, Tn Mst. Rafiquennessa v, Lal 
- Bahadur Chetri, AIR 1964 SC 1511—it has 
been laid down that, where vested rights 
are affected by any statutory provision, 
the said provision should norm ally be 
construed fo be prospective in operation 
and not Tetrospective, unless provi- 
sion in question relates merely to a pro- 
cedural matter. Retrospective operation 
of a statutory provision can be inferred 
even in cases where such retrospective 
operation appears to be clearly implicit 
in the provisions construed in the context 
where ih. poecurs, 


13. Wm Sukhram Singh v, Sm? 
Harbhefi, ATR 1969 SC iid it has been 
laid down thaf, a law is undoubtedly re~ 
trospective if if says so expressly. 
ever, it is not always necessary to say so 
expressly in order to make the law res 
trospective, There may be occasions or 
circumstances which render a law retros- 
pective in operation, A Court of law does 
not presume that a law is retrospective, 
The initial presumption is otherwise, The 
remedial statutes are always regarded as 
prospective but declaratory statutes are 
considered retrospective. Similarly statu~ 
tes are sometimes held to be retrospec~ 
tive when the declared intention is clear- 
ly and unequivocally manifest from the 
language employed in the particular law 
or in the context of connected provisions. 
In order to find out whether such an in« 
tention has been declared, it is necessary 
to look at the general scope and purview 
of the Act and the remedy the Legisla« 
ture has intended to apply in the former 
state of the law and then to determine 
what the Legislature has intended to do, 


14. In Ram Sarup v. Munshi, AIR 
1963 sc 553, it has been laid down that 
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if a statute is found retrospective, it will 
mot be construed to have a greater retros< 
pective operation than its language rens 
ders it strictly necessary, 

15. In Moti Ram v. Suraj Bhan, 
ATR 1960 SC 655. it has been observed 
that. where an amendment affects vested’ 
rights it operates prospectively unless it 
is expressly made retrospective or its re« 
trospective operation follows as a matter 
of necessary implication, 


16, The aforesaid decisions make 
{t clear that a statute which alters the 
substantive law is ordinarily prospective 
in operation unless the Legislature has 
expressly piven it retrospective operation. 
or has given it such operation by neces~ 
sary intendment. I have to apply these 
principles to Setcion 88-E and determine 
its character. 


17. Sub-section (1) of Section 88-E 
provides for cessation of exemption from 
those provisions of the Tenancy Acf 
which have been specified in Section 88-B 
except Sections 31 to 31-D (both inclu~ 
sive). The second consequence which if 
produces is that it revokes all certificates 
granted under Section 88-B, Sub-section 
{2) confers upon the tenants the right to 
statutory purchase of the lands in their 
possession and belonging to the institu« 
tions fer public religious worship, Sub- 
section. fI} uses thea expression “with 
effect on and from the specified date”, 
The aforesaid expression clearly indicates 
that the cesser of exemption comes into 
force on and from November 15, 1969, 
which is the specified date, It cannot, 
therefore, be said that the cesser of exs» 
emption relates back to the date of the 
grant of exemption certificate rendering 
thereby the exemption certificate retros- 
es ineffective from the date of its 
grant. 


18. Mr. Patel has argued that the 
expression “with effect on and from the 
specified date” governs only the cesser of 
exemption and does not govern the revo~ 
cation of exemption certificates granted 
under Section 88-B. The clause which 
provides for cesser of exemption has been 
foined by a conjunctive with the other 
clause which provides for revocation of 
exemption certificate. It is difficult to 
read the expression “with effect on end 
from the specified date” in such an isolat~ 
ed manner as to govern the first part o 
sub-section (1) and not to govern the 
second part. In my opinion, the expression 
“with effect on and from the specified 
date” governs both the parts of sub-sec« 
tion, lp On reading the entire sub-section 
(2), I am unable to reach any other con= 
clusion. If it is so, what is the effect of 
prospective revocation of the exemption 
certificate? In. my opinion, the prospec~ 
tive revocation of the exemption certif» 


Wate will not in any manner hit the first 
class of landlords, referred to above, be< 
tause the rights of both the parties, so 
far as that class of landlords is concern= 
ed, have been finally settled. Sub-section 
41) does not have the force of destroying 
the finally settled rights of such land- 
lords who answer the description of “an 
institution for publie religious worship”. 
So far as the second class of landlords is 
concerned, the revocation of exemption 
certificates held by them will deprive 
them of their right to recover possession 
of their lands from their tenants, because 
the right to recover possession of the 
lands where a certificate of exemption 
under Section 88-B has been granted is 
otherwise than under the provisions of 
the Tenancy Act and it is on the basis of 
that certificate that the ordinary machi- 
nery of law is set in motion. In other 
words, it is the exemption certificate 
which forms the basis of or the founda< 
tion for civil action to recover possession 
of such lands. If that foundation has been 
disturbed or if that basis has been knock= 
ed down, no suit in a civil Court can lie, 
because the revocation of the exemption 
certificate brings into operation amongst 
others Sections 29 and 85 of the Tenancy 
Act. It is this class of landlords answering 
the description of “an institution for pub- 
lic religious worship” who are hit by sub- 
section (1) of Section 88-E, So far as the 
third class of such landlords is concern= 
ed, if the suits which they have institut- 
ed were validly instituted on account of 
the fact that their exemption certificates 
at the date of the suit were in operation, 
can its subsequent revocation destroy the 
suits or non suit the plaintiffs? The righf 
to recover possession of land accrues, ac- 
cording to the ordinary law of the land, 
to the landlord when the tenancy of his 
tenant is determined. In the instant case, 
the tenancy of the defendant was deter- 
mined with effect from March 31, 1961. It 
was on that date that the substantive 
right accrued to the plaintiff to recover 
possession of the suit lands. This substan- 
tive right cannot be disturbed unless the 
subsequent legislation is retrospective in 
operation. I find nothing in sub-section 
(1) which disturbs this right or hits a va- 
lidly instituted action. Sub-section (2) of 
Section 88-~E lends support to the view, 
which J am taking. It provides that, 
where a land has ceased to be exempted 
under sub-section (1), a tenant can pur- 
chase the land under Sections 32 to 32-R 
if his tenancy has been subsisting. The 
right to statutory purchase of land has 
mot been. conferred upon those tenants 
whose tenancies had not been subsisting 
on the specified date In case their ten- 
ancies were terminated prior to the en- 


actment of Section 88-E, they did not sub- 
sist at the date of the enactment of that 
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section The expression “in the case of a 
tenancy subsisting immediately before 
the specified date” clearly suggests tha 
the Legislature did not want to deprive 
this class of landlords of their right to 
recover possession of the lands under the 
ordinary law of the land, The expression 
“with effect on and from the specified 
date” used in sub-section (1) and the ex- 
pression “shall be deemed to have pur- 
chased the land on the specified date” 
used in sub-section (2), inasmuch as they 
lay emphasis on the specified date, clear- 
ly show prospective operation of Section 
88-E, when they are read in the context 
of the provisions contained in those two 
sub-sections, 


19. Mr. Patel has cited before ma 
the decision of the Privy Council in K. C. 
Mukerjee v, Mt. Ramratan Kuer, AIR 
1936 PC 49. It was a case under the Ben- 
gal Tenancy Act, as amended by Bihar 
Tenancy Amendment Act, 1934. In thaf 
case, the landlord brought the suit againsf 
his tenant for recovering possession of 
the land on the ground that a non-trans= 
ferable occupancy was transferred by 
him without his consent, The amending 
legislation which came into force during 
the pendency of the appeal before the 
Privy Council provided. that the consent 
of the landlord shall be deemed to have 
been given in the circumstances specified 
in the said amending legislation, This 
amending legislation was held to be re~ 
trospective in operation by the Privy 
Council and relief was granted on that 
basis. The principle laid down in that de- 
cision cannot be applied to the instant 
case, because the language, which the 
Legislature bas used in Section 88-E, is 
different from the language of the said 
amending legislation. The amending legis- 
lation, which the Privy Council was cons 
struing in that case, used the expression 


given his consent to every transfer of such 
holding or portion......... ” Section 88-H 
does not use such an emphatic and clear 
language nor does it use a deeming fic« 
tion which was used in the said Bihar 
law. To hold that revocation of exemption: 
certificates has been made effective from 
the dates of their grant is to read the sec- 
tion firstly, in a manner totally isolated 
and disconnected from the expression 
“with effect on and from the specified 
date” and, secondly, to read it as if it 
means that all the certificates granted 
under Section 88-B shall be deemed to 
have always been revoked. In my opinion, 
to place such a construction on sub-sec+ 
tion (1) is to violate its clear and precise 
language. It cannot be done. It will also 
militate against the combined effect of the 
expressions “with effect on and from the 
specified date” and “in the case of a ten= 
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ancy subsisting Immediately before the 
specified date the tenant will be deemed 
to have purchased the land on the speci= 
fied date”, Both the sub-sections have 
got to be read together in order to give 
them a harmonious meaning. I, therefore, 
find nothing in Section 88-E or any other 
provisions of the Tenancy Act which will 
enable me to hold that Section 88-E is 
retrospective in operation, hits the valid- 
ty instituted actions and adversely af- 
fects the rights of the landlords which 
have already accrued to them Section 
8838-E, therefore, does not help the defen= 
dant in the instant case. It is well settled 


that an appeal is a continuation of the ` 


suit and, therefore, if a legislation has 
been enacted subsequent to the institu- 
tion of the suit and during its pendency 
at the original or the appellate stage, it 
can be looked at for the purpose of de- 
termining the rights of the parties as on 
the date of the suit. If it has a retrospee= 
tive operation. the rights of the parties 
as on the date of the suit shall have to 
be decided in the light of its provisions. 
If it is prospective in operation it will 
have to be ignored. Since I have found, 
ffor the reasons stated above, that Sec= 
tion 88-E is prospective in operation, If 
have got to ignore it, so far as the pre- 
sent suit is concerned. Therefore, the 
revocation of the certificate of exemption 
In the instant case by Section 88-E with 
effect on and from 15th November; 1969 
does not in any manner hit the present 
suit, The plaintiff is, therefore, entitled 
fo succeed on the merits of. the case in 
spite of the enactment of Section 88-E, 
The last contention raised by Mr, Patel, 
therefore, fails and is rejected, 


20. Mr. Karlekar has, in support 
“of the cross-objections filed by the plain» 
iff, contended that the Courts below 
were in error in holding that no direc- 
tion as to future mesne profits under 
Order 20, Rule 12, Civil Procedure Code, 
could be given in the absence of any 
prayer by the plaintiff in that behalf. If 
the plaintiff claims past mesne profits, 
he has got to pray for them. If he has 
not done so, he is not entitled to claim 
them, Direction as to future mesne pro« 
fits is within the discretion of the Court, 
Therefore, irrespective of whether the 
‘|plaintiff has prayed for them or not, if 
the Court thi fit to give direction as 
to future mesne profits, it can do so. In 
my opinion, therefore, the Courts below 
were in error in holding that, in the ab- 
sence of any prayer by the plaintiff, they 
had no jurisdiction to give direction as 
to future mesne profits under Order 20, 
Rule 12, Civil Procedure Code. Support 
is lent to this view by the decision of 
the Supreme Court in R, S. Maddanappa 
yv. Chandramma, AIR 1965 SC 1812 and 
also by the decision of the Madras High 


Laxmiram Va 


Spl, L, A Officer Guj. 103 


Court in Basavayya v. Guravayya, AIR 
1951 Mad 938 (FB). The finding as to 
furisdiction recorded by the Courts below 
on this ground is erroneous and must be 
set aside, 


21. It has been held by the Tower 
Appellate Court that the defendant can= 
mot be said to have been in wrongful 
possession after the termination of his 
tenancy by the plaintiff and that, there- 
fore, direction for future mesne profits 
cannot be given. The expression “mesne 
profits” has been defined by Section 2 
(12) of the Civil Procedure Code. A per- 
son who is in possession of an agricultu~ 
ral land under a contract between hi 
and his landlord and who is not protected 
by any other enactment is in wrongful 
possession of that land after the termi- 
mation of his tenancy. ‘There is, there-} 
fore no reason to deprive on this ground 
the plaintiff of the future mesne profits. 
In my opinion, the plaintiff is entitled to 
them, 

22. In the result, the appeal fails 
and is dismissed with costs, The crosses 
objections are allowed and the decree 
passed by the Courts below is varied by. 
inserting the direction that, on the appli« 
cation of the plaintiff, the trial Court 
shall determine future mesne profits of 
the suit lands from the date of the suif 
until delivery of possession and pass, ac= 
cording to law, an appropriate final de= 
eree in that behalf. There shall be no 
order as to costs in the cross-objections. 


23. Mr. Patel on behalf of the 
defendant applies for certificate of fits 
mess under clause 15 of the Letters Pas 
tent, Certificate is granted, 


Order accordingly, 
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Laxmiram Ratanji and another, Ap= 
pellants v. Special Land Acquisition Offi- 
cer, O. N. G. C., Broach, Respondent, 

First Appeal No. 75 of 1971, D 
26-7-1972, against order of R. C, Israni, 
A Ja Broach, in L. A, Ref, No. 3 of 

Index Note: (A) Bombay Tenancy; 
and Agricultural Lands Act (1948), S. 27, 
a S. 27 applies only till permanent tens 
ant has not become a deemed purchaser 
(under S. 32) — They could claim exemp-~ 
tion only under S. 43 (LB) on proof show- 
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JUDGMENT :— This appeal is di- 
rected against the judgment and award 
of the learned District Judge, Broach, 
awarding Rs. 190-40 as additional amount 
of compensation which was wrongly de- 
ducted as being the 1/8rd of the total 
amount of solatium of Rs. 571-20 Ps. 


2. The facts giving rise to this 
appeal briefly stated are as under:-— 

Land admeasuring 22 Gunthas of 
S. No.. 11/1 and 39 Gunthas and 8 Visa 
of S. No. 11/2 belonging to the present 
appellants situated in the vilage Kalam, 
Mahal Hansot. District Broach was ace 
quired for the Drilling Site No, 30. The 
Special Land Acquisition Officer award- 
ed compensation at the rate of Rs. 64/= 
per Guntha, Out of the total amount of 
compensation which included tha amount 
of solatium at the rate of 15% the Spe- 
cial Land Acquisition Officer deducted 
T/3rd of the total amount of compensa- 
tion on account of the premium charge 
able by the Government in accordance 
with the provisions of Section 11-A of 
the Act. In Land Acquisition Referenca 
Case No. 3/69 which was registered af 
the instance of the appellants. the Court 
upheld the contention of the appellants 
that 1/38rd amount could not be deduct» 
ed out of the total amount of compensa= 
tion which included the amount of sola- 
tium. But the Court did not uphold their 
contention that as they were permanent 
tenants of the land no deduction at all 
could be made from the amount of com= 
pensation which could be awarded to 
them as per Section 32 of the Act. The 
learned Judge, therefore, passed an 
award for the amount of Rs. 190-40 np. 
which was wrongly deducted from the 
total amount of the compensation and 
rejected the rest of the reference, Being 
dissatisfied with the award of the learn- 
, ed District Judge, Broach. the original 
‘applicants have preferred the present 
appeal before this Court. 


3. Mr. V. J. Desai, the learned 
Advocate. who appeared on behalf of the 
appellants did not challenge the amount 
of compensation ascertained by the Spe- 
cial Land Acquisition Officer. The only 
contention before me is that as the ap- 
iplicants were the permanent tenants of 
the land their case would be governed 
by Section 27 of the Bombay ‘Tenancy 
Act and their right being heritable and 
transferable it was not necessary for 
them to pay any premium to the Gov- 
ernment if they chose to transfer the 
land and hence 1/3rd deduction made by 
the Special Land Acquisition Officer from 
the amount of compensation was not 
proper. 


4, In order to appreciate the 
averments made by the learned Advo- 
cata for the appellants, it will be worth 
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while to refer to Section IJ-A of the 
Land Acquisition Act. Jt states:-— 


“If the land in respect of which an 
award is made under Section 11 is land 
which according to-the terms of its tenure 
is not transferable or partible by metes 
and bounds without the sanction of the 
State Government or any other compe- 
tent officer, then out of the amount of 
compensation awarded therefor a sum, 
which would have been payable to the 
State Government under any law for the 
time being in force, had the land been 
otherwise transferred, shall be payable 
to the State Government and the Collec- 
tor shall specify in the award the sum 
so payable to the State Government.” 
This section is to be read with Section 
73-B of the Bombay Land Revenue Code 
as applied to Gujarat. It states:— 


“Where any occupancy. by virtue of 
any conditions annexed to the tenure by 
or under this Act. is not transferable or 
partible without the previous sanction of 
the State Government. the Collector or 
any other officer authorised by the State 
Government, such sanction shall not be 
given except on payment to the State 
Government of such sum as the State 
Government may. by general or special 
order determine,” 


Thus, the effect of Section II-A of the 
Land Acquisition Act read with Section 
73-B of the Land Revenue Code is that 
if the land of the new tenure type is ac- 
quired the occupant or owner will no? 
get the full amount of compensation 
which would be determined under Sece 
tion 23 of the Act. But a sum which he 
would have been required to pay to the 
Government for obtaining sanction for 
transfer as stated in Section 73-B of the 
Land Revenue Code, will have to be de- 
ducted from the amount of compensation. 
It is not disputed that Government by a 
special resolution has determined this 
amount as 1/8rd of the purchase price or 
market value of the land for which sanc- 
tion is required. The learned Judge be- 
low, therefore was right in interpreting 
that 1/3rd amount of the market value 
of the land is to be deducted from the 
total amount of compensation and not 
1/38rd of the total amoun of 
compensation, which included the amount . 
of solatium. The learned Assistant Gov- 
ernment Pleader who appeared on be- 
half of the State did not challenge fhis 
position of law. 


5. Mr. Desai, the learned Advoe= 
cate for the appellant submitted that 
this proposition of law would be applic= 
able to the new tenure land, but so far 
as the present appellants were concern= 
ed as they were the permanent tenants 
of the land prior to their purchase under 
the provisions of the Tenancy Act, tha 
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fand in their possession could not be 
termed as new tenure land and they 
would be exempted from making any 
payment to the Government, in case they 
desired to transfer their interest in the 
land to any outsider, Mr. Desai, urged 
‘that a permanent tenant had interest in 
the land which was heritable and trans- 
ferable. He invited my attention to Sec- 
-Hion 27 of the Bombay Tenancy and Agri- 
cultural Lands Act referred to as the 
"Tenancy Act. Section 27 states:— 

“Save as otherwise provided in Sec- 
Hon 32-F no sub-division or sub-letting 
“of the land held by a tenant or assign- 
ment of any interest therein shall be 
walid : 

‘ Provided that nothing in this sub=- 
ection shall prejudicially affect the 
rights of a permanent tenant.” 

Relying on this provision. Mr. Desai. urg- 

that a permanent tenant had a right 
af sub-letting or assigning his interest in 
the land and therefore, when by virtue 
WF the provisions of Section 32-G he be- 
came a deemed purchaser on payment of 
the amount prescribed under Jaw to the 
original occupant he became the full 
. owner thereof. Thus, the general princi- 
ple regarding obtaining of sanction in 
tase of transfer of new tenure land by 
fhe occupant would not be applicable in 
the case of permanent tenants who had 
purchased the land. In support of his 
‘submission Mr. Desai relied on Section 
43 (1) (b). Section 43 (1) states:— 


"No land purchased by a tenant 
wmnder Sections 32, 32-A, 32-1, 32-O or 
32-U or sold to any person under Section 
‘'32-P or 64 shall be transferred by sale. 
gift, exchange, mortgage. lease or as- 
signment or partitioned without the pre- 
vious sanction of the Collector and ex- 
cept on payment of such amount as the 
State Government may by general or 
special order determine.” 


Ti also states that sanction under Sec. I 
be given by the Collector under 
any such circumstances and subject to 
such condition as may be prescribed by 
the State Government. Sub-clause (2) 
states any transfer or partition of land 
fn contravention of sub-section (1) shall 
be invalid. Now, important sub-clause on 
which reliance is placed by the learned 
Advocate for the appellants is 1B. It 
states that nothing in sub-section {1) or 
{1A) shall apply to land purchased under 
Section 32, 32-F, 32-O or 64 by a perma- 
ment tenant thereof, if prior to the pur- 
chase, the permanent tenant, by usage, 
custom, agreement or decree or order of 
a Court, held a tranferable right in the 
tenancy of the Iland. Relying on these 
provisions, Mr, Desai, urged that the pro- 
visions of sub-section (1) or (1A) of Sec- 
tion 43 will not be applicable in the case 
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of permanent tenants who had become 
deemed purchasers under the provisions 
of Section 32 of the Act, as their interest 
Was always considered to be transferable 
under Section 27 of the Act, He, there= 
fore, urged that the learned Judge below 
was wrong in deducting 1/3rd amount 

om.the amount of compensation award- 
ed to the appellants. In my opinion, the 
learned Advocate for the appellant is not 
right in his submission that a permanent 
tenant when he becomes a deemed pur= 
chaser had an absolute right of transferre 
ing his land without obtaining the sanc- 
tion of the Collector. Section 27 of the 
Act could be applicable so long as he 
Was a permanent tenant of the land and 
would have no application when he be- 
comes a deemed purchaser under the 
provisions of Section 32 of the Act, The 
only section which governed the rights 
and liabilities of the deemed purchaser is 
Section 43 (1B) relied upon by the learn- 
ed Advocate which exempts only ‘those 
permanent tenants who by usage, cus- 
tom, agreement or decree or order of a 
court. held a transferable right in the 
tenancy of the land. It is not proved by 
the present appellants that by any usage, 
custom. agreement. or decree or order of 
a Court, they possess a transferable right 
in the tenancy of the land. They merely 
placed reliance on Section 27 of the Act 
which as observed earlier could have no 
application after the permanent tenant 
became the deemed purchaser. They 
would be exempted only under the pro- 
visions of sub-clause (1B) of clause 2 of 
Section 43 of the Act and sub-clause (1B) 
only exempts those permanent tenants 
who by usage. custom. agreement or de- 
cree, or order of a Court held a transfer- 
able right in the tenancy of the land, As 
the appellants had failed to prove that 
their case was covered by the provisions 
of sub-clause (1B) of clause 2 of Sed. 43 
it could not be said that the award pass- 
ed by the learned Judge was wrong. 


- 6. The learned Advocate for the 
appellant lastly urged that an opportu- 
nity should be given to the appellants to 
prove that their case was covered by 
sub-clause (1B) and the matter should be 
remanded to the trial Court in order to 
enable them to lead evidence on this 
point. It may be noted that no such point 
urging that they held a transferable right 
in the tenancy of the land by usage, cus- 
tom, agreement or decree or order of a 
Court was taken either before the Spe= 
cial Land Acquisition Officer or the Caurt 
below. They had taken a plea that they 
were permanent tenants. They were 
aware of the provisions of Section 43 of 
the Act. I see no reason why an opror- 
tunity should be given to the appellants 
to lead additional evidence on this point, 
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In the result, the appeal fails and is 
dismissed. with costs, 
Appeal dismissed. 
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Bai Dahi, Petitioner v. Amulakhbhai 
Gambhirbhai Barot, Opponent. 


Civil Revn Appin. No. 1272 of 1970, 
ID/- 25-10-1972, against order of D, H, 
Shukla, Judge City Civil Court, 7th 
-Court, Ahmedabad in Civil Suit No, 58 
of 1968. 

Index Note:— (A) Specific Relief Act 
{1963), S. 6 — Suit under — Is the applic- 
ability of S. 4 of the Limitation Act, 1963, 
excluded by sub-section (2) of S. 6? No. 


Brief Note:— (A) Specific Relief Act, 
1963, is a special law within the meaning 
of that expression used in Section 29 (2} 
of the Limitation Act, 1963. inasmuch as 
Section 6 (2) thereof prescribes its own 
period of limitation for suits to be filed 
thereunder. Secondly there is nothing in 
that Act which expressly excludes the 
applicability of Section 4. Therefore, Sec- 
tion 4-read with Section 29 (2) of the Li= 
mitation Act applies to a suit under 5S. 6. 

(Para 7) 

It cannot be said that the period of 
fimitation prescribed under Section 6 (2) 
is not a period of limitation but is only a 
condition precedent to the maintainabi« 
lity of the suit. The effect of language 
used in Section 3 of the Limitation Act 
and Section 6 (2) of the Specific Relief 
Act is the same, (Para 9} 


Index Note:— (B) Specific Relief Act 
(1963), S. 6 — Suit for possession under 
S. 6 — Averment in plaint that plaintiff 
is the lawful sub-tenant and was wrong- 
fully dispossessed by the landlady -— Js it 
sufficient to attract iid eee of S. 28 of 
the Bombay Rent Aci? 


Brief Note-—= {B} ie operation ' of 
Section 6 is not excluded in cases be» 
tween landlords and tenants where ques~ 
tion of title is not involved. In the plainf, 
averments regarding title are entirely uns 
necessary and irrelevant because the de- 
fendants cannot raise in a suit under Sec- 
tion 6 an issue as to plaintiff's title. AIR 
1950 Bom 343, Rel, on, (Paras 13, 15) 
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S. K. Zaveri, for Petitionen D. Is 
Barot for M. R. Barot, for Opponent, > 


JUDGMENT :— The plaintiff filed 
Civil Suit No. 58 of 1968 in the City Civil 
Court at Ahmedabad against the defen~ 
dant claiming possession of the suit pres 
mises under Section 6 of the Specific Res 
lief Act, 1963. 

2.. The defendant resisted the 
plaintiffs claim. It was inter alia cons 
tended that suit was not within time as 
contemplated by sub-section (2) of Secs 
tion 6 and that the City Civil Court had 
no jurisdiction to try the suit by virtue 
of .the provisions of Section 28 of tha 
Bombay Rent Act, 


3. Both these contentions wera 
megatived by the learned trial Judge. On 
merits he held that the plaintiff was enw 
titled to possession and he, therefore, 
passed in favour of the plaintif decree 
for possession. 

4, It is that decree which is chals 


Tenged in this Civil Revision Application 
by the defendant, 


5. Mr. Jhaveri, appearing for the 
defendant, has raised before me the fol= 
lowing three contentions. 

1. The suit was barred by time unden 
sub-section (2) of Section 6 of the Specis 
fic Relief Act, 1963, 

The City Civil Court had no juriss 
diction to try the suit by virtue of Secs 
tion 28 of the Bombay Rent Act, 

3. On merits, the plaintiff has nof 
established his claim, 


6. Section 6 of the Specific Relief 
Act, 1963 provides as under 5 

*(1} If any person is dispossessed 
without his consent of immovable pros 
perty otherwise than in due course of 
law he or any person claiming through 
him may, by suit, recover possession 
thereof, notwithstanding any other title 
that may be set up in such suit, 

(2) No suit under this section shall 
be brought— 


(a) after the expiry of six months 
from the date of dispossession; or 
(b} against the Government,” 


Sssans vecese awaree 
Sub-sections (3) and (4) are not relevant 
for the purpose of the present . case, 
Under sub-section (2) the suit must be 
brought before a period of six months 
from the date of dispossession ‘has exs 
pired. Indisputably the plaintiff was dis« 
possessed on 28th June, 1967. He could 
have, therefore, brought the present suif 
on or before 28th December, 1967. Buf 
he filed the suit on 9th January, 1968 be- 
eause from 28th December, 1967 to 8th 
January, 1968 the City Civil Court was 
closed. The question which has, theres 
fore, been raised is whether Section 4 of 
the ‘Limitation Act, 1963 applies to such 
a suit, Section 4 provides thus g 
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“Where the prescribed period for 
any suit, appeal or application expires on 
a day when the court is closed, the suit, 
appeal or application may be instituted, 
preferred or made on the day when the 


gourt re-opens, 

_ Explanation A courë shall be 
deemed to be closed on any day within 
the meaning of this section if during any 
part of its normal working hours it ree 
mains closed on that day.” 

Section 4 comes into play where there Is 
a “prescribed period” for a suit. Section 


2 (j) defines the expression “prescribed 
period” as follows: 
“Prescribed period” means the 


period of limitation computed in accord-= 
ance with the provisions of this Act.” 
The expression “period of limitation” 
used in the definition of the expression 
‘prescribed period” has been defined as 
Follows by the said clause itself, 
“Period of limitation" means the 
period of limitation prescribed for any 
te appeal or application by the Schee 
e” 


“Schedule” means Schedule fo the Limi- 
tation Act, 1963. The period of six months 
laid down in clause (a) of sub-section (2} 
of Section 6 is not the period of limita» 
tion prescribed by the Schedule, There- 
fore, Section 4 will not proprio vigore 
apply to such cases. Now, sub-section (2) 
of Section 29 provides as followss 


“Where any special or local law 
prescribes for any suit, appeal or appli- 
cation a period of limitation different 
from. the period prescribed by the Sehe- 
dule, the provisions of Section 3 shall 
apply as if such period were the period 
prescribed by the Schedule and for the 
purpose of determining any period of 
limitation. prescribed for any suit, appeal 
‘or application by any special or local 
law, the provisions contained in Sections 
4 to 24 (inclusive) shall apply only in so 
far as, and to the extent to which, they 
are not expressly excluded by such spe- 
tial or local law.” 

7. This sub-section is in two parts, 
The first part attracts the applicability of 
Section 3 where a special or a local law 
prescribes for any suit, appeal or appli- 
cation a period of limitation different 
from one prescribed by the Schedule. I 
am not concerned with it in the instanf 
case, The second part attracts the applic- 
ability of “Sections 4 to 24 (inclusive)”" 
for the purpose of determining any period 
of limitation prescribed for any suit, 
appeal or application by any special or 
local law. Specific Relief Act, 1963 is a 
special law within the meaning of that 
expression used in Section 29 (2) of Limi~ 
tation Act, 1963 inasmuch as Section 6 
thereof prescribes its own period of limi- 
tation for suits to be filed thereunder, 
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Secondly, there is nothing In that Ach. 
which expressly excludes the applicabi-} 
lity of Section 4 of the Limitation Act f 
1963, Therefore, Section 4 read with Sec- 
tion 29 (2) of the Limitation Act, 1963 
applied to the present suit, The suit was 
therefore instituted within time, 


8. Mr, Zaveri has argued fhal 
whereas Article 3 in the Schedule to the 
Indian Limitation Act, 1908 prescribed - 
special period of limitation for suits 
under Section 9 of the Specific Relief 
Act, 1877, there is no corresponding Arti- 
cle in Limitation Act, 1963. This is a core 
rect submission. But this legislative 
change has not altered the situation for 
the following reasons, Section 9 of the 
Specific Relief Act, 1877 as originally 
enacted contained the expression “insti- 
tuted within six months from the date 
of dispossession”. It was deleted by the 
Amending Act XII of 1891, In Article 3 
of the Indian Limitation Act, 1877 if 
found its expression and Article 3 of the 
Indian Limitation Act, 1908 was enacted 
exactly in the same terms as Article 3 of 
the Indian Limitation Act, 1877, In Limi- 
tation Act, 1963, Article 3 of the Indian 
Limitation Act, 1908 has not been enact- 
ed and the concept of period of limitation 
has been taken back to and incorporated 
in Section 6 of Specific Relief Act, 1963 


as was the case in corresponding Section . 


9 of the Specific Relief Act, 1877 prior 
to its amendment in 1891, In addition, 
Section 29 of the Indian Limitation Act, 
1908 has been recast and the correspond- 
ing Section 29 (2) in the Limitation Act, 
1963 has been enacted in broader and 
wider terms, So far as the applicability 
of Section 4 to period of limitation pres- 
cribed by a special or local law is con- 
cerned, it has remained the same under 
the Act of 1908 and the Act of 1963 ex- 
cept. for the insertion of Explanation to 
Section 4 in the Act of 1963. Nothing 
turns on the Explanation in this case. 


9. Mr, Zaveri has next argued 
that whereas sub-section (2) of Section 6 
of the Specific Relief Act, 1963 opens 
with the expression “No suit under this 
section shall be brought...... ” in the con- 
text of Article 3 of Indian Limitation 


di CC. aes ”, According to 
difference in the language used in Section 
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[maintainability of the suif. If it is so 
viewed, Section 4 of the Limitation Act, 
1963 read with Section 29 (2) thereof will 
have no applicability to the suits institut- 

under Section 6. E am unable to ac- 
cede to this argument for two reasons, 
Firstly, I am unable to discover any real 
difference between the aforesaid two ex~ 
pressions— one used in Section 6 of the 
Specific Relief Act, 1963 and another used 
in Section 3 of the Indian Limitation Act, 
1908. In one case, no such suit can be 
brought after the expiry of the period of 
six months from the date of disposses- 
sion. If, therefore, such a suit has been 
brought, it shall have to be dismissed. In 
another case, any suit instituted after the 
expiry of the said period of limitation 
shall have to be dismissed. When ana~ 
lysed in these terms, the effect of both 
the expressions is the same. Different 
expressions are certainly used to convey 
different meanings. But it is not unknown 
that different expressions are used in 
different contexts in order to produce the 
same result. Therefore, I am unable to 
read so much in Section 6 of the Speci- 
fic Relief Act, 1953 as Mr. Zaveri wants 
me to read. Secondly, I cannot exclude 
the application of Section 4 unless it is 
“expressly excluded” within the meaning 
of sub-section (2) of Section 29. Specific 
Relief Act, 1963 contains no such ex- 
press provision. To accede to Mr. Zaveri's 
argument is to attempt to draw a highly 
sophisticated and minute implication 
from the difference in language used in 
Section 6 of the Specific Relief Act, 1963 
and Section 3 of the Limitation Act, 1963. 
Section 29 (2) does not permit any such 
implication to be drawn. Mr. Zaveri's 
argument ignores the clear and unambi- 
guous language of Section 29 (2) and its 
acceptance will lead to the violation of 
the section, 


10. The next argument of Mr. 
Zaveri is that In the context of Section 5 
of the Specific Relief Act, 1963, Section 
6 provides a special remedy which is fet- 
tered by a special condition, This analy~ 
sis, made by Mr. Zaveri, is eminently 
correct but he forgets that the rigour of 
the special condition is not as oppressive 
as he thinks it to be because of ‘the 
moderation introduced by Section 29 (2), 


11. He has invited my attention 
to the decision of the Supreme Court in 
Nair Service Society Ltd. v. K. C. Ale- 
xander, ATR 1968 SC 1165. It explains 
the difference: between Sections 8 and 3 
of the Specific Relief Act, 1877—corres~ 
ponding broadly to Sections 5 and 6 of 
the Specific Relief Act, 1963— and the 
difference between Articles 64 and 65 of 
the Limitation Act, 1963. It has no bear~ 
ing on the impact of Section 4 read with 
Section 29 (2) of the Limitation Act, 1963 
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upon suits filed under Section 6 of thea 
Specific Relief Act, 1963. Mr. Zaveri’s 
arguments do not help the defendant in, 
contending that the present suit was bare 
red by the provisions of Section 6 itself, 
In my opinion, it was instituted within 
time. The first contention raised by Mre 
Zaveri fails and is rejected, 


12. The second contention which 
Mr. Zaveri has raised is that by virtue 
of the provisions of Section 28 of the 
Bombay Rent Act the City Civil Courf 
had no jurisdiction to entertain the prea 
sent suit under Section 6 of the Specific 
Relief Act, 1963. Where Section 28 aps 
plies the Court specified therein has 
jurisdiction to entertain the suit and no 
other Court has any such jurisdiction, 
Mr. Zaveri has invited my attention to 
the averment made by the plaintiff in his 
plaint to the effect that he is the lawful 
sub-tenant who was wrongfully dispose 
sessed from his premises by the defen 
dant-landlady. The averment made by 
the plaintiff that he is the lawful sub= 
tenant and, therefore, entitled to retain; 
his possession attracts, submits Mr. 
Zaveri, the provisions of Section 28. 


13. A similar question arose bes 
fore a Division Bench of the High Courf 
of Bombay in Shiavax ©. Cambata v. 
Sunderdas Ebji. 52 Bom LR 381 = (AIR 
1950 Bom 343). In that case a suit for pos= 
session was filed under Section 9 of the 
Specifice Relief Act, 1877. In that suit the 
defendants had let out a shop in their 
building: to one R. S. Dalaya, In course 
of time Dalaya transferred the tenancy, 
to Sunderdas, the plaintiff, and put him 
in possession of the premises, The defens 
dants with the help of their watchmen 
took forcible possession of the shop and 
the contents thereof from the plaintiff, 
The plaintiff, therefore, filed on the Oris 
ginal Side of the High Court of Bombay 
a suit for possession under Section 9 of 
the Specific Relief Act, 1877. It was con- 
fended that by virtue of Section 28 read - 
with Section 50 of the Bombay Rent Acf 
the High Court had no jurisdiction fto 
try the suit and that the suit should be 
transferred to the Court of Small Causes 
at Bombay, The contention was upheld 
by the learned trial Judge who ordered 
the suit to be transferred to the Couré 
of Small Causes at Bombay, An appeal 
from that order was heard by a Division 
Bench of the High Court of Bombay con~ 
sisting of Chief Justice M. C, Chagla and 
Mr. Justice Coyajee, It was contended 
that Section 9 was intended to protect 
possession without any regard to the title 
or the origin of possession and thaf, 
therefore, its operation was not excluded 
even in cases where parties happened to 
be landlords and tenants. Upholding that 
contention it has been laid down that if 
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Ts not every suit for possession to which 









fhe provisions of the Bombay Rent Act 
are attracted. The provisions of the Bom= 
bay Rent Act are attracted only to those 
suits for possession between a landlord 
and a tenant where they have been filed 
by a landlord as a landlord or by a ten- 


been further laid down in that decision 
at though the plaintiff may set out his 
itle in the plaint, those averments are 
entirely unnecessary and irrelevant be- 
ause the defendants cannot raise in a 
suit under Section 9 of the Specific Re- 
lief Act, 1877 an issue as to the plaintiff's 
title in the suit He cannot contest the 
position that the plaintiff is not 
entitled to possession because he 
fs not a tenant. Hecan contest the 
plaintiff's claim only on one simple and 
@hort ground, viz. that the plaintiff was 
mot in possession within six months of the 


‘filing of the suit. The issue as to rela- 


fionship of landlord and tenant can never 
arise in such a suit. Therefore, in the 
pinion of the Division Bench of the High 
ourt of Bombay. the suit for possession 
filed by a dispossessed tenant or sub- 


fenant against his landlord under Section. 


® of the Specific Relief Act, 1877 does 
mot attract the provisions of Section 28 
ot the Bombay Rent Act because no issue 
‘gS to title arises in such a-suit, 


14, Mr. Jhaveri has relied upon a 
full Bench decision of the High Court of 
Bombay in Dattatraya Krishna Jangam 
YV. Jairam Ganesh Gore, (1964) 66 Bom 
LR 645 = {AIR 1965 Bom 177) (FB). The 
Full Bench of the High Court of Bombay 
has in that decision considered the afore= 
gaid decision in the case of Shiavax C. 
€ambata, 52. Bom LR 381 {AIR 1950 
Bom 343) (supra) and has observed as 
under, 


_ In Shiavax Cambata’s case If was 
beld that a suit by a tenant to recover 
possession of demised premises from 

Randlord brought under Section 9 of the 
Specific Relief Act does not fall within 
the purview of Section 28 of the Rent. 
Act, Chagla, C. J. pointed out in his fudge 
ment that the object of Section 9 of the 
Specific Relief Act is to protect possession 


‘without regard to the title or origin of 


1 


possession, that although the plaintiff 
might have set out his title in the plaint 
those averments were entirely unnecese 
sary and irrelevant, that the defendants: 
could not have contested the positior 
that the plaintiff was not entitled to pos- 
session because he was not a tenant, that 
they could only have contested the plain- 
tiffs claim on the one simple and short 
ground, viz., that the plaintiff was nof 
fin possession within six months of tthe 
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filing of the suit thaf, therefore, the issue 
as to landlord and. tenant could never 
have arisen in the suit, and that, conse 
quently, the suit was outside the scope 
of Section 28. The learned Chief Justice 
also observed (p. 385} :— 


In our opinion, it is only when 
a landlord or a tenant files a suit for pos- 
session as a landiord or a tenant and in 
his capacity as a landlord or a tenant 
and relying on his title as a landlord ora 
tenant that it becomes a suit of the des- 
cription mentioned in Sec, 50 and Sec, 28 
of the Act,” 


With respect, we agrea with this obser= 
vation,” 


15. The Full Bench of the High 
Court of Bombay has, therefore, approve 
ed the decision in Shiavax Cambata’s 
case, 52 Bom LR 381 = (AIR 1950 Bom 
343) (supra}. The principle laid down by 
the Full Bench of the High Court of 
Bombay in Dattatraya’s case, (1964) 66 
Bom LR 645 = (AIR 1965 Bom 177) (FB) 
¢Supra) has no application to the facts of 
this case because in that case a suit for 
possession was filed by the plaintiff on 
bis title as a landlord against the defen 
dant whom he described as a trespasser, 
No such suit can be filed under Section 
§ of the Specific Relief Act, 1963. The 
High Court of Bombay in the aforesaid 
case was considering the question relate 
ing to the jurisdiction of the Court in a 
case where the plaintiff had sued on his 
title. Obviously that decision. cannot 
apply to the instant case. Relying upon 
the principle laid down by the High 
Court of Bombay in Shiavax Cambata’s 
ease, 52 Bom LR 381 = (AIR 1950 Bom 
343) (supra) I am of the opinion that the 
operation of Section 6 is not excluded in 
eases between landlords and tenants 
where there is no question of title in~ 
volved. The second contention raised by 
Mr. Zaveri therefore fails and is rejected, 


16. _ On merifs, Mr. Zaveri has 
contended that the defendant has not 
shown that he had been în possession of 
fhe suit premises. He has emphasised the 
distinction between legal possession and 
amere occupation. On facts. Mr. Zaveri’s. 
gontention cannot be upheld. The Jearn= 
ed trial Judge has taken into account the 
averment made by the defendant fn her 
geply which she filed in Standard Renf 
JApplication No. 1265 of 1966 between the 
fparties in which she stated that the plain= 
Giff had been in possession of the suif 
premises aS a sub-tenant. That reply js 
at Ex. 21, The finding recorded by tha 
Jearned trial Judge is based upon fhis 
evidence and other evidence on record. 
It is a pure finding of fact. It suffers from 
mo legal i ity because what a subs 
tenant enjoys is possession in the legal 


sense of the term and not mere occupa~« 
tion or permissive use. finding, 
therefore, holds good for the purpose of 
fhe present suit, 


17. The decree passed by the trial 
Court is therefore unassailable and must 
be upheld. The trial Court has unneces< 
sarily stated in answer to issue No. I 
that it was not necessary to decide it. In 
fact, it has decided it but has curiously 
enough not recorded its short answer to 
the issue No, 1, 

For the reasons stated above, I find 
no substance in this Revision Application. 
Revision Application therefore fails and 
is dismissed. Rule is discharged with no 


order as to costs, 
Revision dismissed, 
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Bai Kashi, Petitioner v, Shah Mo- 
fhanlal Somchand and others, Opponents, 

Civil Revn. Appin. No. 795 of. 1968, 
D/- 23-10-1972, against decision of A. A. 
Dave, Dist. J. Kaira at Nadiad in Civil 
Appeal No, 249 of 1966. 

Index Note:— (A) Civil P. C. (1908), 
Ss. 47, 96, 104, 2 (2) and Order 21, Rule 
58, Order 43, Rule 1 — Execution of de- 
cree for possession — Objection by stran- 


ger to suit who was In possession in his. 


own right — Order upholding objection is 
not appealabie. 

Brief Note:— (A} The reason is that 
the order does not fall under Section. 47 
and is not a decree. Nor is the order an 
appealable order contemplated by Order 
43, Rule L (Paras 3, 4) 

M C. Shah, for Petitioner: WN. H, 
Bhatt, for Opponent No, L 


ORDER :-— The petitioner herein is 
fhe original objecting third party and 
the opponent No. 1 is a decree-holder, 
Opponents Nos. 2 and 3 are the judg- 
ment-debtors against whom the opponent 
No. 1 had obtained a decree, The second 
opponent is related to the petitioner in 
the sense that he is brother of the deceas- 
ed husband of the petitioner. The peti- 
tioner’s deceased husband had two bro- 
thers Somchand Sakarchand-2nd oppo- 
ment herein and one Dahyabhai Sakar- 
chand. Dahyabhai Sakarchand died dur- 
ing minority. On December 11, 1924 the 
deceased husband of the petitioner pur- 
chased a house on behalf of himself and 
as a guardian of his two younger brothers, 
This house was situated in Kashipura 
Dalwadi Wada, Borsad. After the death 
of Dahyabhai, the petitioners husband 
and the second opponent became co- 
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owners of the said house and after the } 
death of the petitioner’s husband, tha‘ 


petitioner has been residing on : 
the ground floor portion of the 
house and the second opponenf 


was in possession of the first floor 
portion which he had let to the third op- 
ponent. On September 10, 1952. the petie 
tioner and the second opponent execute 
ed a document of conditional sale in res 
pect of that house. The mortgage deed 
was executed in favour of the first oppo- 
ment for a sum of Rs. 6.000/~— Even after 
the execution of the document by way of 
conditional sale, the petitioner and the 
second opponent continued: to remain in 
possession of the said house, Thereafter 
the second opponent alone had created 
a second mortgage in the sum of Rupees 
4,000/~ on the same: property and this 
second mortgage was also in favour of 
the first opponent, The first opponent was 
entitled . to recover Rs. 6.000/= jointly: 
from the petitioner and the second oppo- 
nent and Rs. 4,000/- from the second op« 
ponent alone, After advancing the amount 
of Rs. 4 ,000/- the first opponent obtained 
a rent note in respect of the said house 
from the second opponent. On the 
strength of the said rent note, the first 
opponent filed a suit being Regular Civil 
Suit No. 12 of 1964 against the second 
and third opponents for recovering 
arrears of rent and possession of the said 
house. In that suit the first opponent 
alleged that the second opponent had 
taken the suit house at yearly rent of 
Rs. 422.50 which was the standard rent 
and the standard rent of the said house 
was in arrears from 12th Sentember, 
1961 and also on the ground of alleged 
creation of sub-tenancy, the suit for pose 
session was filed, In that suit judgmen® 
and decree was passed on April 30, 1965 
by the learned Civil Judge, Junior Divi- 


sion, Borsad in whose court the suit was - 


filed and the opponents Nos. 2 and 3 wera 
directed to hand over peaceful and va. 
cant possession of the said house to the 
first opponent on or before July 30, 1965. 
In execution of the decree, the first oppo= 
nent filed a darkhast, being Regular Dare 
khast No. 127 of 1965 in the Court of 
Civil J udge, J. D., Borsad, for recovering 
possession of the said house. According 
to the petitioner she was in possession of 
the ground floor portion of the said house 
but in this Darkhast Application the exe« 
cution was sought for not only against 
opponents Nos. 2 and 3, but also agains? 
the petitioner. In Darkhast proceedings, 
the petitioner filed her objection contend- 


ing inter alia that she was staying in the | 


ground floor portion of the house in her 
own right and that she was not a party 
to the suit and that the decree was not? 
binding on her. She also contended that 
she had one half share in the suit house, 
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She further contended that the house had 
been conditionally sold to the first oppo- 


nent and that the notice had been served - 


on the first opponent for redeeming that 
mortgage. The learned trial Judge viz., 
Civil Judge, Junior Division, Borsad 
allowed the objection raised by the peti- 
tioner as he held that the petitioner was 
in possession’ in her own right and that 
the decree against opponents Nos. 2 and 
3 was not binding on the petitioner. He 
further held that the first opponent could 
mot proceed against one half. share ie, 
ground floor portion of the said house 
and thus the objection filed by the pres 
sent petitioner was allowed, 


2. Against this judgment and 
order the first opponent preferred an ap= 
peal before the District Judge of Kaira 
at Nadiad and by his judgment and order 
the learned District Judge allowed the 
appeal holding that the first opponent 
was at liberty to execute the decree for 
recovery of possession of the whole 
house including the portion in possession 
of the petitioner. It is against this judg< 
ment and order. of the learned Distric 
Judge that the present Civil Revision Aps 
plication has been filed, 


3. Tt is clear from fhe narration 
of facts set out hereinabove that the petie 
tioner was not a party to the decree as 
she was not a party in the suit in which 
the decree was passed. Hence she cannot 
be governed by the provisions of Section 
47 of the Civil Procedure Code. The ap- 
peal before the learned District Judge 
was, therefore, not against the order pass« 
ed in virtue of powers conferred upon 
the trial Court by Section 47 of the Civil 
Procedure Code. The other provision of 
the Code against which an appeal could 
possibly He is Order 43, Rule 1 which 
provides for appeals against orders. 
Clause (1) of Order 43. Rule 1 speaks of 
an order under Rule 34 of Order 21 on 
an objection to the draft of the document 
or of an endorsement and clause [j) pro- 
vides for an appeal against an order 
under Rule 72 or Rule 92 of Order 21 sete 
ting aside and/or refusing to setting aside 
a sale, It is obvious that the order pass» 
ed by the learned trial Judge in Darkhast 
proceedings was neither an order under 
Order 21, Rule 34 nor an order under 
Order 21, Rule 72 or under Order 21, Rule 
92. Therefore, there was no right to ap- 
peal under provisions of Order 43, Rule L. 


4. Since the matter did not fall 
within the four corners of Section 47 of 
the Civil Procedure Code, the order pass« 
ed on the objection raised by the presént 
petitioner could not be treated as a de= 
cree by virtue of definition under Section 
2 (2) of Civil Procedure Code. Under 
these circumstances the learned Judge 
with respect to him was in error when he 
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entertained the appeal and passed the 
order that he has done. He had no juris- 
diction to entertain the appeal in the first 
instance, The order passed by him ini. 
appeal was, therefore, a nullity since it 
was an order passed by a court having no 
jurisdiction to pass the same, 

5g This Revision Application is 
allowed and the judgment and order of 
the learned District Judge are set aside, 
There will be no order as to costs, Rule 
made absolute, i 
Revision allowed, 


a" 
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M. U. SHAH, J, 

Nanikaram Gellaram, Appellant w 
Smt. Drupadiben, Respondent, 

Second Appeal No. 246 of 1968, D/s 
28-9-1972. against decision of S. S. Bhatf, 
Extra-Asst. J.. Ahmedabad, (Rural) af 
Narol in Civil Appeal No. 34 of 1966. 

_ Index Note:— (A) ‘Hindu Marriage 
Act (1955), S. 12 (2), clause (b) (ii) — 
Scope— Section does not prescribe period, 
of limitation but creates a statutory bar 
for entertainment of petition -- General 
Clauses Act (1897), S. 10 has no applica- 
tion. AIR 1962 Bom 190, Followed. 

(Para 3) 


Cases Referred: Chronological Paras 
AIR 1962 Bom 190, Saviaram v, Yashoda= 


bai 2, 3 
AIR 1956 Bom 650, Mokshamadanlal v. 
Hari Prasad Vishnu Prasad 5 


AIR 1948 Nag 385. Chintaman Laxman 
v. Ramgopal Raghunathdas 5 
AIR 1942 AH 429 (FB), Raja Pande v 
_ Sheopujan Pande 5 
AIR 1939 Cal 313, Murdan Sardar v 
Secretary of State 5 
AIR 1935 Mad 857 (FB), Chanchuramana 
Reddi v, Arunachalam 5 
_ ON, HL Bhatt with K. K, Chokhawala, 
pis pppelians S. G., Shah, for Respons 
en 
JUDGMENT: This petition ine 
volves a simple question of law as rē 
gards the interpretation of clause {b) (ii) 
of sub-section (2) of Section 12 of the 
Hindu Marriage Act. 1955 (Act No. 25 of 
1955) {hereinafter referred to as the Act), 
The original petition, namely, H. M. P, 
No. 5 of 1965. was filed under sub-section 
{1) of Section 12 of the Act for annule 
ment of the marriage on the ground 
covered by clause (d) namely, that the 
respondent was at the time of the marrje 
age pregnant by some person other than 
the petitioner. The petitioner’s case ‘was 
that his marriage with the respondenta 
wife was solemnized, according to Hindu 
religious rites, on June 1, 1964 at Kuhers 
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nagar in Ahmedabad. At that date, he 
did not know that the respondent was 
pregnant. He came to know about it only 
in the month of October 1964. The res- 
pondent-wife delivered a child on Octo- 
ber 25, 1964. The respondent-wife is now 
staying with her parents at Ankleshwar. 
Tt was on this allegation that the petition 
was filed on June 14, 1965. The respon- 
dent-wife contested the petition by her 
written statement wherein she. inter alia. 
contended that her betrothal with the 
petitioner took place in March 1963. when 
her brother was in service at Anand She 
went to live with her brother at Anklesh- 
war, on the transfer of her brother to An- 
kleshwar. She contended that during this 
period, the petitioner used to visit her 
brother’s place at Ankleshwar verv often; 
that he had come twice and for the last 
time in January 1964 the petitioner came 
again to Ankleshwar; that by that time 
both came in close contact and in Janu- 
ary 1964 there was sexual intercourse 
between them. She contended that the 
petitioner used to see her secretly and 
that she had disclosed the fact of her 
pregnancy to the petitroner one month 
prior to the marriage and that fact was 
also known to the parents of the neti- 
tioner. She contended that the petition 
was not filed within one year of their 
marriage and could not be entertained, 


2. The learned Civil Judge. Se- 
nior Division. Narol before whom this 
petition was filed, raised a preliminary 
issue, as regards the maintainabilitv of 
the petition. in view of the provisions in 
Section 12 (2) (b) (ii) of the Act. He 
found. relying upon a Bombay decision, 
that the petition was not maintainable, 
The decision relied upon was the one of 
the Division Bench of the Bombay High 
Court consisting of Patel and Chandra= 
chud. JJ.. in Saviaram v. Yeshodabaf, 
AIR 1962 Bom 190. decided on 4-9-1961, 
wherein the view taken is that Section 
10 of the General Clauses Act. 1897, (Act 
No. 10 of 1897) does not apply in the case 
of a petition filed under Section 12 (JJ 
{d) of the Act. as condition in Section 12 
(2) (b) (ii) is not complied with, It is 
against this decision that the presenti ses 
cond appeal has been filed. ` 


3. It is admitted that the pro- 
ceeding has been instituted not within 
one year from the date of the marriage, 
Section 12 of the Act deals with voidable 
marriages and the grounds on which_ a 
marriage may be annulled by a decreas 
of nullity. The relevant ground. which 
has been urged, is one, which falls under 
clause (d) of sub-section (1) of Section 12 
of the Act, Section 12 (1} {d} provides— 


“12 (I) Any marriage solemnized, 
whether before or after the commence- 
mont af thia Act. shall ha.-oidahla and 
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may be annulled by a decree of nullity 
a any of the following grounds, name= 
yo 
(a), b), (c) = = X xX xX 
(d) that the respondent was at the 
time of the marriage pregnant by soma 
person other than the petitioner,” 
Sub-section (2) reads— 


“12 (2) Notwithstanding anything 
contained in sub-section (1), no petition 
for annulling a marriage— 

(a) x x x 
~ (b) on the ground specified in clausa 
(d) of sub-section (1) shall be entertained 
unless ihe court is satisfied— 

(i) x x x 


(i) that proceedings have been insti= 
tuted in the case of a marriage solemniz- 
ed before the commencement of this Acti 
within one year of such commencement 
and in the case of marriages solemnized 
after such commencement within ona 
year from the date of the marriage, 

(iii) =x x x 


Sub-section (2) of Section 12 provides 
that. a petition for a decree of nullity, 
on any of the four grounds. shall not be 
entertained, unless the Court is satisfied 
that the proceedings have been instituted 
within one year from the date of the 
marriage. The provision is a mandato 
one and creates a bar to the entertain- 
ment of the petition under Section 12 (1) 
(d). unless the Court is satisfied that the 
proceedings are instituted within one 
year from the date of the marriage If 
does not prescribe a period of limitation. 
Clearly. therefore, Section 10 of the 
General Clauses Act, 1899. will have no 
applicability in such a case. The Bombay 
High Court in AIR 1962 Bom 190 (supraj 
has dealt with a similar situation and has 
taken the view that. the condition laid 
down in Section 12 (2) (b) (ii) of the Act? 
does not prescribe a period of limitation 
for filing a petition by the plaintiff: it is 
in terms mandatory and prohibitory and 
provides that the Court shall not enter- 
tain the petition, if the conditions laid 
down therein are nof satisfied. These con= 
ditions are in absolute terms and they 
cannot be relaxed. Condition (if) in clause 
{b) is self-evident and if the examination 
of the petition discloses that the condition 
is not fulfilled, the Court must dismiss 
the petition. It has been held that, a petie 
tion filed for nullity of marriage on the 
ground mentioned in Section 12 (1) (d} 
on the day on which the Court opened 
after long vacation during which vacation 
the period mentioned in Section 12 (2) 
(b) Gi) ended, cannot be entertained. 
Thus, I am fortified by this Bombay view 
and I musg, accordingly, hold that the 
petition was rightly not entertained, Im 
the result, the appeal fails and is dis= 
missed with no order as to costs. 
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4, Mr. N. H. Bhatt, learned advo- 
cate appearing on behalf of the appel- 
lant, had tried to contend before me that 
the Bombay view is not correct and that 
I should refer the matter to a larger 
Bench, But, I am inclined to take the 
same view, as the Bombay view. In my 
opinion, the language of the section is 
mandatory and deals only with the enter- 
- tainment of the petition and does not 
refer to limitation. I, therefore, do not 
see any reason to grant the necessary 
certificate. Leave to file Letters Patent 
Appeal is thus refused. The matter is not 
referable to a larger Bench. 

28th September, 1972 
Oral Judgment:— 


5. After I had delivered judg- 
ment in this second appeal, but before I 
signed it, Mr. N. H. Bhatt appeared with 
Mr. 5. G. Shah, learned advocate of the 
respondent, and asked for a further hear- 
ing of this appeal only so far as the ques- 
tion of grant of certificate for filing Let- 
ters Patent Appeal is concerned. He had 
submitted that there is a Full Bench de- 
cision of the Allahabad High Court which 
-took a different view and he wanted to 
make some submissions on this point. I 
had, therefore, fixed the matter for re- 
hearing this day. The learned advocates 
have appeared and made their respective 
submissions. On behalf of Mr, Bhatt, Mr. 
Chokhawala has appeared for the appel- 
lant and has urged that a Full Bench of 
the Allahabad High Court in Raja Pande 
v. Sheopujan Pande, AIR 1942 All 429 
(FB), while dealing with a case under 
mection 9 (1) (c) of Provincial Insolvency 
Act (V of 1920) has taken the view that 
section 10 of General Clauses Act (X of 
1879) applies to all creditors’ applications 
filed under Section 9 of the Att and con- 
sequently if the period of three months 
from the act of insolvency expires on a 
day when the court is not sitting, a credi- 
tor’s petition of insolvency can be valid- 
ly presented on the next day when the 
court is sitting. Now, Section 9 (1) (c) of 
the Provincial Insolvency Act, 1920 (5 of 
1920) provides that a creditor shall not 
be entitled to present an insolvency peti- 
tion against a debtor unless the act of 
insolvency on which the petition is 
grounded has occurred within three 
months before the presentation of the 
petition. The section thus provides not a 
condition precedent to the entertainment 
of the insolvency application, but pres- 
cribes the period within which the insol- 
vency petition has to be filed by a credi- 
tor. Section 12 (2) (b) (ii) with which I 
am concerned in this matter, does not 
prescribe a period of limitation; but, as 
aforesaid, it lays down a condition pre- 
cedent to the entertainment of the appli- 
cation for seeking a reliéf of nullity of 
marriage on the ground that the respon- 
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dent was at the time of the marriage 
pregnant by some person other than the 
petitioner. Sub-clause (ii) of “clause ‘b) 
of sub-section (2) of Section 12 of the 
Act provides that notwithstanding any» 
thing contained in sub-section (1), no 
petition for annulling a marriage on the 
ground specified in clause (d) of sub-sec- 
tion (1) shall be entertained unless the 
Court is satisfied that the proceedings 
have been instituted in the case of a mar- 
riage solemnised before the commence- 
ment of this Act within one year of such 
commencement and in the case of marri- 
ages solemnised after such commencé- 
ment within one year from the date of 
the marriage. Thus, what is laid down is 
a condition precedent for the entertain- 
ment of an application of a petition seek- 
ing annulment of marriage and not a 
prescription of a period of limitation for 
The Full Bench 
decision which deals with the Provincial 
Insolvency Act can have thus no applic- 
ability. It was contended that one year’s 
period in the instant case fell within the 
period of vacation; but that is no ground. 
A matter which requires to be filed with- 
in the period and which period falls dur- 
ing the vacation can be entertained as an 
urgent application and there is no bar to 
the competent Court to entertain such an 
application even during vacation. Again, 
Section 9 of the Provincial Insolvency 
Act and this very contention has come to 
be considered by a Full Bench of the 
Madras High Court in Chenchuramana 
Reddi v. Arunachalam, AIR 1935 Mad 
857 (FB), wherein the Full Bench has 
taken the view that i 

"Section 9 (1) (c) is a condition pre- 
cedent to the filing of the petition, that 
is to say, the petitioning creditor must, 
on the day when he presents his petition, 
have in view some act of insolvency 
which the debtor has committed within 
the preceding three months.” 


The Full Bench has further observed, 


“A fraudulent preference is an Act 
of insolvency and as Section 9 (1) (c) dces 
not provide a period of limitation, but is 
a condition precedent as soon as three 
months’ period expires from the date of 
transfer by a debtor to a creditcr, the 
transaction ceases to be impeachable dy 
other creditors under the Insolvency Act 
and the transfer ceases on that day to be 
an -act of insolvency. An insolvency peti- 
tion cannot therefore be presented, where 
three months have expired during the 
vacation, just after the vacation.” 


This Full Bench decision has been follow- 
ed by the Nagpur High Court in Chinta- 
man Laxman v. Ramgopal Raghunathdas, 
AIR 1948 Nag 385. The learned Judge has 
dissented with the view taken by the Full 
Bench of the Allahabad High Court and 
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has taken the view that the period of 
three months prescribed under Section 9 
(1) (c) of the Provincial Insolvency Act 
is not a period of limitation, but is a con- 
‘dition precedent to the filing of the in- 
solvency ‘petition itself. A Division Bench 
_of the Calcutta High Court in Muradan 
Sardar v. Secy. of State, AIR 1939 Cal 
313, has followed the Full Bench Madras 
decision. An earlier decision of the Bom- 
bay High Court delivered by J. C. Shah, 
J., (as he then was) in Mokshamandanial 
v. Hariprasad Vishnuprasad, AIR 1956 
Bom 650, has taken the view that Section 
9 (1) (c) of Provincial Insolvency Act, 
1920, does not prescribe a period of limi- 
tation for presentation of a petition by 
a creditor for adjudication but sets out 
a condition precedent, and by applying 
the rule contained in Section 14 of the 
Limitation Act a petition filed after the 
expiry of three months cannot be made 
to conform to the strict requirement of 
Section 9 (1) (c) of the Provincia! Insol- 
vency Act. In the Bombay case, it was 
held that 

“Where the petition for adjudicating 
the respondent an insolvent was lodged 
in the Insolvency Ceurt at Broach on 
23-4-1951 which had no jurisdiction to 
entertain the petition the proceeding 
taken in the insolvency Court at Borivli 
on 15-11-1951 could not be regarded as 
an extension of the proceeding filed in 
the former Court, and the petition must 
' be regarded as presented on 15-11-1951. 
The petition having been presented more 
than three months after the date on 
which the act of insolvency occurred, it 
must be regarded as not complying with 
the requirement of Section 9 of the Pro- 
vincial Insolvency Act.” 


Dealing with the Full Bench decision of 
the Allahabad High Court in AIR 1942 
All 429 (£B), Shah J. has observed: 

“The learned Judges who constituted 
the Full Bench arrived at their decision 
on different grounds. Iqbal Ahmad, C. J., 
and Plowden J., expressed the opinion 
that the period of three months in Sec- 
tion 9 (1) (c) was a ‘period of limitation’ 
but they observed that even if it were 
not, Section 10 of the General Clauses 
Act applied to petitions for insolvency. 
They also expressed the opinion that a 
petition for adjudicating a debtor an in- 
solvent was not a suit, appeal or applica- 
tion for which a period of limitation was 
prescribed by any special or local law 
and therefore, the sections referred to in 
Section 29 (2) of the Limitation Act did 
mot apply thereto.” 


The learned Judge has then referred to 
the observations of Dar, J. and Dar, J. 
held that i 

“S, 9 (1) (c) prescribed a period of 
limitation for an application under a spe- 
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cial law and by the operation of Section 
29 (2), Section 4 of the Limitation Act 
applied to a petition for adjudication. The 
Court in that case refused to accept the 
view that Section 9 (1) (c) of the Provin- 
cial Insolvency Act did not prescribe a 
period of limitation taken by the Madras 
High Court in AIR 1985 Mad 857 (FB) 
and the Calcutta High Court in AIR 1939 
Cal 313.” 
Shah J. has then observed that: 


“It is difficult to appreciate the dis- 
tinction between ‘a petition’ and an ap- 
plication within the meaning of Section 
29 (2) of the Limitation Act. However in 
view of the proviso enacted by the Par- 
liament by Act III of 1950, the question 
whether in the circumstances the peti- 
tion for adjudication in Raja Pande’s 
case may be regarded as maintainable is 
academic. 


But for reasons hereinbefore men- 
tioned, I am unable to agree with the 
view that Section 9 (1) (c) prescribes a 
period of limitation and is not in form 
and substance a condition on the strict 
compliance of which alone a petition for 
adjudication can be maintained.” 


As aforesaid, he has taken the view that 
Section 9 (1) (c) does not prescribe a 
period of limitation for presentation of a 
petition by a creditor for adjudication 
but sets out a condition precedent, and 
by applying the rule contained in Sec~ 
tion 14 of the Limitation Act a petition 
filed after the expiry of three months 
cannot be made to conform to the strict 
requirement of Section 9 (1) (c) of the 
Provincial Insolvency Act. With respect, 
I agree with the reasoning of Shah JL 
which again having been delivered before 
“the appointed day” and on the bifurca- 
tion of the bigger bilingual Bombay Staite 
is binding to me. In my opinion, there- 
fore, Mr. S. G. Shah, learned advocate 
appearing on behalf of the respondent, 
who has relied upon the Madras Full 
Bench decision and on Nagpur, Bombay 
and the Caleutta High Court decisions is 
right when he contends that Section 10 
of the General Clauses Act will not be 
attracted in the instant case especially 
when I am here concerned with a case 
falling under Section 12 (1) (d) read with 
Section 12 (2) (b) (ii) of the Hindu Marri- 
age Act, 1955. I cannot, therefore, accept 
Mr. Chokhawala’s contention that this is 
a fit case in which I should grant a certi- 
ficate to the appellant for filing Letters 
Patent Appeal. 

6. The decision given by me ear- 
lier on September 26, 1972 thus stands 


and leave to file Letters Patent Appeal 
is refused. 


Appeal dismissed, 
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The State of Gujarat, Appellant v. 
Mahant Ranchhoddas Guru Atmaramdasji, 
Respondent, 


Second Appeal No. 757 of 1966, D/- 
18-8-1972. 

Index Note:— (A) Specifice Relief Act 
(1877), S. 42 Proviso — Suit for mere de- 
claration of title in respect of unclaimed 
property vested in State — Maintainabi- 
lity. 

Brief Note— (A) When by virtue of 
Baroda Nivarsi Niyam (i.e. Rules relat- 
ing fo unclaimed properties) the State is 
in actual physical control (i.e. possession) 
of certain unclaimed property of inte- 
state person dying heirless, a suit for 
mere declaration of title (Le. without 
praying for any consequential relief of 
possession) is not maintainable as it is hit 
by -Proviso to Section 42, more so when 
the State disputes plaintiffs title alleging 
that the properties have vested in it, Fact 
that the control of State over properties 
under the Rules amounts to “custody” 
does not make any difference. Concept of 
“escheat” and “bona vacantia” and dis- 
tinction between them are irrelevant so 
far as epplicability of Proviso to Sec, 42 
is concerned when controversy in the suit 
is governed by statutory rules. Case law 
discussed. (Paras 13 to 18 and 21) 
Cases Referred: Chronological Paras 


AIR 1969 SC 843, Pierce Leslie & Co. Ltd. 
v. Violet Ouchterlong Wanshare 21 
AIR 1967 SC 997 = 1967 Cri LJ 950, 
Supdt. & Remembrancer of Legal Af- 
fairs, W. B. v. Corpn. of Calcutta 20 
AIR 1958 SC 328, Bombay Dyeing & Mfg. 
Co. Ltd. v. State of Bombay 19 


G. T. Nanavaty, Asst. Govt. Pleader, 
for Appellant; A. H. Mehta, for Respon- 
dent. 


JUDGMENT :— The State of Gujarat 
bas filed this appeal under the following 
circumstances. 


2. There is a temple situate in 
Hanuman Pole im Wadi area of Baroda 
City. One Atmaramdasji was the Mahant 
of that temple until he died on 4th Octo- 
ber, 1947. He belonged to Ramanandi 
sect. He was a Nisangi (bachelor). Accord- 
ing to the plaintiff, he has been the dis- 
ciple or Shishya of the late Atmaramdasiji 
who initiated him as a Shishya on 19th 
December, 1946. According to him, though 
he was initiated as a Shishya on 19th 
December, 1946 he was declared as a 
Shishya by Atmaramdasji on 23rd April, 
1947, in the presence of Sadhus, Mahants 


* Only portions approved for report- 
ing by High Court are reported here. 
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and other disciples of the sect. He also 
underwent all ceremonies which were 
required for becoming a Shishya. He had 
performed the obsequial ceremonies of 
Atmaramdasji upon the latter’s death and 
had lit the funeral pyre of the deceased. 
He, therefore, in his capacity as the Shi- 
shya of Atmaramdasji claims to be his 
lawful heir. 


3. On 9th October, 1947 one Seva- 
das Keshavdas and Maganlal Jagannath 
made an application to the District Ma- 
gistrate, Baroda stating that Atmaram- 
dasji had expired without leaving any 
heir and that under the provisions of the 
Baroda Nivarsi Niyam which was then 
in force the State should take over all 
the properties of Atmaramdasji. At the 
instance of the District Magistrate, 
Baroda investigation was made by the 
Second Class Magistrate, Baroda. At the 
conclusion of the investigation he found 
that the plaintiff was a Shishya of Atma- 
ramdasji and, therefore, his heir. He 
made his report to the District Magistrate 
at Baroda under whose orders he had 
made the inquiry. The District Magistrate 
set aside the conclusion recorded by the 
Second Class Magistrate. A Revision Ap- 
plication was filed against that order of 
the District Magistrate in the High Court 
of Baroda which refused to entertain it 
and directed the matter to be sent to the 
District Judge at Baroda for a summary 
inquiry under the Baroda Nivarsi Niyam. 
Thereafter the Baroda State merged with 
the then Bombay Province. The matter, 
therefore, went to the Civil Judge, Senior 
Division at Baroda who decided that the 
plaintiff was not a Shishya of Atmaram- 
dasji and, therefore, not his heir. A Civil 
Revision Application was filed against that 
order in the High Court at Bombay. It 
allowed it because the Civil Judge, -Se- 
nior Division had no jurisdiction to make 
inquiry under the Baroda Nivarsi Niyam. 
It sent the matter back to the District 
Judge at Baroda who again held a sum- 
mary inquiry and recorded the conclusion 
that the plaintiff had failed to prove that 
he was the Shishya of Atmaramdasji. The 
Baroda Nivarsi Niyam provided that any 
person who was aggrieved by an order 
made under the said law could file a suit 
within one year, The plaintiff, therefore, 
filed the present suit and prayed for (1) 
a declaration that the order of the Dis- 
trict Judge, Baroda in the summary ip- 
quiry is illegal and void, (2) a deelaration 
that he is the only Shishya or Chela of 
Atmaramdasji and as such his heir ep- 
titled: to his properties, (3) a permanent 
injunction restraining the defendant- 
State from interfering with his possession 
of the properties mentioned in Schedule 
‘A’ to the plaint and (4) a declaratior 
that he has become the owner of the pro- 
perties mentioned in Schedule ‘B’ to the 
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plaint. The State had earlier taken over 
the properties mentioned in Schedule ‘B’ 
to the plaint. He did not seek any de- 
cree for possession against the State in 
respect of the said properties. 


4, In defence the defendant-State 
contended that the properties were taken 
over by the State after they were declar< 
ed to be Nivarsi (heirless) under the 
Baroda Nivarsi Niyam and that they had 
vested in the Stete. The next contention 
which it raised was that since the State 
had taken over possession of the proper- 
ties mentioned in Schedule ‘B’ a suit for 
a mere declaration in respect of those 
properties without praying for their pos- 
session is not maintainable. The third 
contention which it reised was that if the 
suit was held to be maintainable, it ought 
to have been valued at several lacs of 
rupees and court-fees should have been 
paid on that amount. On merits it con~ 
tended that the plaintiff was not a Shi-~ 
shya of Atmaramdasi:. -~ 

5-7. * ¥ + % * + 


8. . Mr. Nanavaty, appearing for 
the defendant-State, has raised before 
me the following contentions : 


1. The summary inquiry held by the 
District Judge, Baroda was valid and law- 
ful. 

2. The properties mentioned in Sche- 
dule ‘B’ to the plaint have vested in the 
State and the State is in possession. 
Therefore, the suit for a mere declaration 
without praying for consequential relief 
as to possession is not maintainable, 


3. Valuation of the subject-matter of 
the suit exceeds Rs. 10,000/-. Therefore, 
the plaintiff's appeal to the District Court 
was not competent. 

4. The plaintiff ought to have paid 
court-fees on the valuation of Rs. 5,40,613. 
It is a figure found by the trial Court. 


5. The learned Appellate Judge has 
erred in not giving due weight to the 
reasons given by the learned trial Judge 
for disbelieving the plaintiff's evidence 
and has erred in accepting the evidence 
led by the plaintiff. 

9. 12, $X * $ 2 + 

13. The second contention which 
Mr. Nanavaty has raised relates to the 
maintainability of the suit. According to 
him, the properties specified by the plain- 
tiff in Schedule ‘B’ to the plaint have 
vested in the State and the State has 
been in possession thereof. It was, there- 
fore, necessary for the plaintiff to pray 
for their possession. He could not pray 
for a mere declaration. The learned Ap- 
pellate Judge has held not on evidence 
but on a review of the provisions of the 
Baroda Nivarsi Niyam that what the 
State calls its possession is not its pos- 
session but is a mere custody. In his 
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opinion, therefore, the provisions of Sec- 
tion 42 of the Specific Relief Act, 1877 
by which the suit was governed at the 
date of its institution did not hit the suit. 
It is necessary to turn to the language 
of Section 42 in order to determine the 
exact nature of the controversy. Section 
42 provided as under: 


“Any cerson entitled to any legal 
character, or to any right as to any pro- 
perty, may institute a suit against any 
person denying, or interested to deny, 
his title to such character or right, and 
the Court may in its discretion make 
therein a declaration that he is so entitl- 
ed, and the plaintiff need not in such suit 
ask for any further relief: 


Provided that no Court shall make 
any such declaration where the plaintiff, 
being able to seek further relief than a 
mere declaration of title, omits to do so.” 
Mr. Nanavaty has placed great and vehe- 
ment reliance upon the proviso while 
contending against the maintainability of 
the suit. The Explanation to Section 42 is 
not relevant for the purpose of the pre- 
sent case. Within the meaning of the pro- 
viso to Section 42 I have to decide three 
things: (1) whether the facts and circum- 
stances of the case require the plaintiff 
to seek any further relief, (2) whether 
the plaintiff is able to seek that further 
relief and (3) whether the plaintiff has 
omitted to do so. It is in light of these 
three propositions which, in my opinion, 
emerge from the proviso to Section 42 
that I have to answer the contention rais- 
ed by Mr. Nanavaty. 


14. Mr. Nanavaty has referred me 
to several provisions of Baroda Nivarsi 
Niyam officially translated by the Baroda 
State as Rules relating to Unclaimed Pro- 
perty. The expression ‘Unclaimed Pro- 
perty“ has been defined by Rule 3 (4) in 
the following terms. 


“The term “Unclaimed Property” 
shall mean the property of an intestate 
person not leaving or not known to have 
left a lawful heir and shall include pro- 
perty of which the owner 

(a) has absconded, or 

(aa) is not known.” 

Rule 5 to which reference has been made 
provides as follows: 

"The Patel of a village or if there is a 
Police station in such village, the Naib 
Fauzdar in charge of station 

(k) shall make, subject to the provi- 
sions of sub-section (2), a Panchakyas 
about 

(a) any unclaimed property or any 
portion thereof found in such village, or 

(aa) any property which prima facie 
appears to be unclaimed and 

(kh) shall cause proper watch to be 
kept on such property without removing 
the same, and 
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(g) shall report to the Magistrate 
having jurisdiction and also send him the 
Panchakyas, if any. 


(2) Nothing herein contained shall be 
deemed to preclude a watch only being 
kept on property without a Panchkyas 
being made under clause (k) of sub-sec- 
tion (1), if it is possible to do so without 
entering the house of a deceased person.” 
This is the Rule upon which reliance has 
been placed by both the sides. Whereas 
Mr. Nanavaty has tried to argue that the 
watch contemplated by Rule 5 must be 
read in light of other Rules, Mr. Mehta 
has contended before me that it leads to 
an inevitable inference that at the most 
the State takes into its custody the un- 
claimed properties. Rule 6 provides for 
procedure to be adopted by the Magis- 
trate. It provides that “when a Magis- 
trate is informed” by a report “or other- 
wise or has reason to believe that any 
unclaimed property is existing in any 
place, he shall proceed to that place and 
may order the Patel or the Naib Fauzdar 
to prepare a list thereof”, if the property 
is movable, and to hand over the property 
to himself, or may order the property to 
be “properly watched,” if the property is 
immovable. It also lays down the proce- 
dure when property is found in possession 
of a stranger. If the property which is 
alleged to be unclaimed is in possession 
of a stranger and if the Magistrate is 
satisfied that he is not in lawful posses- 
sion thereof, he shall allow the property 
to remain in the possession of such per- 
son until final disposal, provided that 
proper security is furnished in respect 
thereof. If the person in possession does 
not furnish the required security, the 
Magistrate shall take ‘possession’ of the 
property. Whereas sub-rule (1) of Rule 6 
contemplates a proper watch, sub-rule (2) 
of Rule 6 contemplates the taking of pos- 
session. Rule 7 provides that the Magis- 
trate, after fixing the approximate value 
of the unclaimed property under the fore- 
going Rule shall send a report in writing 
to the competent Judge for an inquiry 
under Rule 8. Sub-rule (2) of Rule 7 spe- 
cifies the particulars which are to be 
mentioned in such a report. Rule 8 lays 
down procedure for the inquiry in res- 
pect of unclaimed property. Sub-rule (1) 
requires the issue of a notification requir- 
ing the heir or heirs to appear within 
two months, if the property is worth not 
more than 10 rupees or within six months 
if the property is worth more than ten 
rupees. Sub-rule (2) prescribes the con- 
tents of such’ a notification. Amongst 
others, it requires the notification to state 
that the Government has taken over the 
‘possession’ of the property. Sub-rule (3) 
requires particulars of individual items 
of unclaimed property to be mentioned 
in the notification in certain cases. Sub- 
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rule (4) lays down the manner of pub- 


_ lishing the notification. Sub-rule (5) pro- 


vides that if a person claiming to be the 
heir of the deceased appears, the Judge 
Shall make a summary inquiry into the 
claim and if he is satisfied that the claim- 
ant is the heir of the deceased, he shall 
order the property to be handed over to 
him after deducting all the expenses in- 
curred on account of such property. Sub- 
rule (5) of Rule 8 is a provision upon 
which Mr. Mehta has relied in order to 
bring home his argument that the State 
is bound to deliver the possession of the 
property to the plaintiff if the plaintiff's 
title to it is proved. According to his con- 
tention, therefore, it is not necessary for 
the plaintiff to make a prayer for posses- 
sion. Sub-rule (6) requires the production 
of a succession certificate in certain cases, 
Sub-rule (7) lays down procedure when 
no heir appears. Sub-rule (8) lays down 
that the Magistrate shall carry out the 
orders relating to handing over the pro- 
perty made under sub-rules (5), (6) or 
(7), Sub-rule (9) lays down procedure 
when an appeal is proposed to be filed. 
Sub-rule (1) provides for procedure when 
property cannot be handed over under 
sub-rule (7). Rule 9 which lays down pro- 
cedure when there is no heir is not rele- 
vant for the purpose of the present case. 
Rule 10 empowers the Magistrate to sell 
the property by auction under the cir- 
cumstances mentioned therein. Rule 11 
provides for appointment of manager of 
property which cannot be taken in ‘nos- 
session’. It lays down that when it ap- 
pears to the Judge from an application 
in writing made.by a party or person 
interested that a person has died ata 
place within his jurisdiction and that 
there is no other person legally entitled 
to take possession of his property or that 
a person so entitled is not willing to take 
possession thereof, or that the heir or 
heirs of such deceased person is or are 
not fit to manage the property owing to 
minority, insanity or other disability and 
that no other near relative of the deceas- 
ed is willing to receive the property, or 


that owing to a dispute between two or > 


more claimants as to succession none of 
them has taken possession of the pro- 
perty, or that the apparent legal heirs of 
the deceased have not taken possession’ 
of the property owing to a dispute be- 
tween them and that the Judge is em- 
powered under the said Rules to make 
an inquiry concerning such property, he 
shall appoint a manager, with full or 
limited power over the property and 


- shall order the costs of such appointment 


to be borne by the property and shall 
give a certificate to that effect to the par- 


son so appointed. Sub-rule (2) provides 
for delivery of property to the rightful 
heir under the circumstances mentioned 
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therein after the manager has “taken 
possession” of the property. Rule 20 pro- 
vides for appeal and period of limitation. 
Mr. Mehta has relied upon sub-rule (4) 
of Rule 20 which provides that nothing 
contained in Rule 20 shall be deemed to 
preclude any person from seeking relief 
in a Civil Court against any order or de- 
cision made under these Rules. He has 
contended on the strength of sub-rule (4) 
of Rule 20 that what the plaintiff is bound 
to pray for is the relief against the order 
or decision made under the said Rules. 
Relying upon this provision in Rule 20 
he has contended that the plaintiff is 
not bound to pray for anything more. It 
is for the plaintiff to decide what reliefs 
he should pray for. If he prays for the 
relief of setting aside the order made in 
a summary inquiry under the aforesaid 
Rules, the Court deals with that relief. 
But if he prays for anything further the 
Court has got to take into account whe~ 
ther that further prayer is maintainable 
or not. On reading these Rules I have no 
doubt in my mind that the State takes 
over the possession of the unclaimed pro- 
perty where there is no- lawful heir and 
returns it to a lawful heir if one is found 
or if someone establishes his claim to be 
the lawful heir of that property. 


15. The cumulative effect which 
the Rules quoted by me above produce is 
that the State enters into possession of 
properties which are alleged to be un~< 
claimed properties. If the State is in 
possession, it is necessary for the plain- 
tiff within the meaning of Section 42 of 
the Specific Relief Act,-1877 to pray for 
a consequential relief of possession. He 
cannot maintain a suit for a declaration 
simpliciter. Firstly, the facts and circum- 
stances of the case show that it is neces- 
sary for the plaintiff to pray for posses~ 
sion. Secondly, they show that the plain- 
tiff is able to pray for possession and 
thirdly, they show that the plaintiff has 
omitted to do so. In my opinion, the 
control of the State over the properties 
mentioned in Schedule ‘B’ does not 
amount to custody. It amounts to posses- 
sion. Assuming, however, that I am in 
error in recording this conclusion on 
‘reading the aforesaid Rules and if it is 
held that the properties mentioned in 
Schedule ‘B’ are in mere custody of the 
State, it is even then necessary for the 
plaintiff to seek their possession. The ex- 
pression ‘custody’ has not been used in 
Baroda Nivarsi Niyam. Mr. Mehta has 
tried to infer from several provisions 
that the State has taken into its custody 
the suit properties and has tried to dis~ 
tinguish ‘custody’ from ‘possession’. ‘Cus~ 
tody’ means such a relation towards a 
thing or things as would constitute pos- 
session if the person having custody had 
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it or them ‘on his own account. It implies 
actual physical control of the property. 


16. _Now, if a defendant is in ac- 
tual physical control of the properties 
which a plaintiff claims, if he resists the 
plaintiff's title to them and if he claims 
that the properties have vested in him, 
as the defendant-State contends in the 
instant case, it is absolutely necessary 
for the plaintiff to pray for possession. A 
suit, seeking a mere declaration in a case 
where it is necessary for him to seek pos- 
session and where he is able to seek it, 
it is not maintainable. I, therefore, hold 
that the plaintiff’s suit, in so far as it re~ 
lates to declaration of his title to the pro- 
perties mentioned in Schedule ‘B’ to the 
plaint, is hit by proviso to Section 42 and 
is, therefore, not maintainable. The ob- 
ject of the proviso is to prevent multi- 
plicity of suits and to obtain a decision 
once and for all. It need not be forgot- 
ten that the controversy in the present: 
suit relates to the title to the properties. 
The defendant-State claims that the suit 
properties have vested in it. The ` plain- 
tiffs title to them is on the aforesaid 
ground challenged by it and, therefore, 
his possession of the properties, specified 
in Schedule ‘A’ is also challenged. Next, 
it should also be borne in mind that the 
suit properties were declared Nivarsi or 
unclaimed or heirless by the District 
Judge, Baroda in the summary inquiry 
made under the said Baroda Rules. 
Therefore, also the suit properties vested 
in the State. The vesting is complete. The 
State can be divested of the suit proper- 
ties only on the proof of the plaintiff's 
title to them and on his seeking their 
possession. It is therefore clear that a 
large number of suit properties are in 
actual physical control of the defendant 
who challenges the plaintiff’s title. In the 
said Baroda Rules there is no specific or 
express Rule directing or obliging the 
State to return the properties to the 
plaintiff if he succeeds in the suit. If the 
plaintiff had succeeded in the summary 
inquiry which preceded the present suit, 
the District Judge would have certainly 
directed that possession of the suit pro- 
perties be handed over to the plaintiff. 
That stage is gone. After the conclusion 
of the suit the Court which held the 
summary inquiry cannot direct the deli- 
very of the suit properties to the plain- 
tiff. Viewed from this angle also it is 
absolutely necessary for the plaintiff to 
pray for possession of the properties 
mentioned in Schedule ‘B’ to the plaint. 
In light of the provisions contained in the 
said Baroda Rules and in light of the 
defences which the State has raised it is 
difficult to say that the State has not 
taken possession of the properties men- 
tioned in Schedule ‘B’ to the plaint and 
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that it has taken them only under what 
is called ‘protective custody’. 


17. Mr. Mehta, appearing for the 
plaintiff. has made a very strenuous at- 
tempt before me to distinguish between 
‘custody’ and ‘possession’. J have not been 
able to appreciate that effort of his. Dri- 
ven by the desire to make this distinction 
he has cited a number of decisions and 
some law books in order to pinpoint to 
me the distinction between ‘escheat’ and 
‘bona vacantia’. I have not been able to 
appreciate how the concept of ‘escheat’ 
or the concept of ‘bona vacantia’ can be. 
resorted to when the controversy in the 
instant ease is governed by statutory pro- 
visions viz., Baroda Nivarsi Niyam made 
and promulgated by the then soverelgn 
Ruler of Baroda. In my opinion, the con- 
cepts of ‘escheat’ and ‘bona vacantia’ and 
the distinction between them cannot 
override the said Baroda Rules nor can 
they help me in determining whether 
proviso to Section 42 governs the present 
suit or not. In my opinion, proviso to 
Sec, 42 is so far away from the concept 
of ‘escheat’ and the concept of ‘bona va- 
cantia’ that it is difficult to discover any 
relationship between them in the facts 
and circumstances of the present case. 
Secondly, it is always hazardous to resort 
to the concepts of ‘escheat? and ‘bona 
vacantia’ — uncodified as they are — in 
order to judge or understand the concept 
which emerges out of the statutory pro- 
visions, viz. the Baroda Rules. There- 
fore, though I believe that the arguments 
which Mr. Mehta has advanced before 
me on the concepts of ‘escheat’ and ‘bona 
vacantia’ are totally irrelevant for the 
purpose of the present case I make a 
brief reference to them out of sheer de- 
ference to him. 


18. ‘Escheat’?’ and ‘bona vacantta’ 
find their place in Article 296 of the Con~ 
stitution. A property accrues to the State 
by escheat or on account of bona vacan~< 
tia if it would have accrued to His Mas 
jesty or to the Ruler of an Indian State 
by ‘escheat’ or lapse, or as ‘bona vacan4 
tia’ for want of a rightful owner, The 
distinction between the two has been 
explained in Halsbury’s Laws of England, 
Third Edition, Volume 16 in paragraphs 
830, 832 and 832 and in paragraph 781 of 
the same volume ‘bona vacantia’ has been 
explained. In case of bona vacantia the 
Crown takes the residuary estate of the 
intestate as ‘bona vacantia’, and in lieu 
of any right to escheat. It does so by sta- 
tutory and not by prerogative right. In 
paragraph 782 it has been stated that 
the right of the Crown to take as ‘bona 
vacantia’ would be defeated if the per- 
sonal representatives or any other per- 
son succeeded after the death of the in- 
testate in obtaining a first registration of 
land forming part of the intestate’s estate, 
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In Halsbury’s Laws of England, Third 
Edition, Volume 7 the expression ‘bona 
vacantia’ has been defined in paragraph 
1152. It states as under: 


“The term bona vacantia is applied 
to things in which no one can claim @ 
property, and includes the residuary 
estate of persons dying intestate and 
without husband or wife or near rela- 
tives, wreck, treasure trove, waifs, and 
estrays, and all property and rights of a 
dissolved corporation, but not goods lost 
or designedly abandoned, the property in 
which is vested in the first finder and is 
good against all, except the true owner 
in the case of goods lost. Bona vacantia 
extends to an equity of redemption of 
leaseholds. 


The property in bona vacantia is vest- 
ed in the Crown to prevent the strife and 
contention to which title by occupancy 
might otherwise give rise.” 

In paragraph 1153 it has been stated as 
follows: 

“In default of any person taking an 
absolute interest in the residuary estate 
of an intestate it belongs to 
the Crown ......... the Duchy of. Lanca- 
ster as bona vacantia in lieu of escheat; 
provision may be made. for dependants 
of the intestate out of property so devolv- 
Ing and in accordance with the existing 
practice.” 


19. He has invited my attention 
to the decision of the Supreme Court in 
Bombay Dyeing & Manufacturing Co. 
Ltd. v. State of Bombay, AIR 1958 SC 
328. It was a case of unclaimed wazes 
under the Bombay Labour Welfare Fund 
Act, 1953. It was contended by the State 
of Bombay that the said legislation was, 
in substance, one in respect of abandon- 
ed property. The Supreme Court dealt 
with the expression “abandoned pros 
perty” and observed as under: 


“The expression “abandoned pro~ 
perty”? or to use the more familiar term 
“bona vacantia’” comprises properties of 
two different kinds, those which come in 
by escheat and those over which no one 
has a claim.” 


‘Thereafter, a part of paragraph 1152 
from Vol. 7 of Halsbury’s Laws of Eng- 
land, Third Edition, has been quoted by 
the Supreme Court. While dealing with 
the question on the basis of common law 
of England it has been observed that at 
common law, abandoned personal pro- 
perty could not be the subject of escheat 
but that it could only be appropriated by 
the Sovereign as bona vacantia. The prin- 
ciple underlying such a law was that the 
State might more properly, be custodian 
and beneficiary of abandoned property 
than any other person. It has been further 
observed by the Supreme Court that the 
purpose of a legislation with respect to 
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abandoned property is, in the first in- 
stance, to safeguard the property for the 
benefit of the true owner and that the 
State takes it over only in the absence of 
such claims. A law waich vests the pro- 
perty absolutely in the State without re~ 
gard to the claims of the true owners 
cannot be considered as one relating to 
abandoned property. 


20. The next decision which he 
has cited before me is in Supdt. and Re~ 
membrancer of Legal Affairs, West Ben- 
gal v. Corporation of Calcutta, AIR 1967 
SC 997 = (1967 Cri LJ 950). He has relied 
upon the observations made by the Sup- 
reme Court in paragraph 48 of the report. 
It has been observed in that decision that 
“when there is a failure of heirs on a 
person dying intestate, the Crown had 
the prerogative right to take his property 
by escheat, and this right was said to rest 
on grounds of general or universal law.” 
This right has now b2en recognized by 
our Constitution, 


21. The third decision to which 
he has invited my attention is in M/s. 
Pierce Leslie and Co. Ltd. v. Miss Violet 
Ouchterlong Wapshare, AIR 1969 SC 843. 
Dealing with the concept of escheat it 
has been observed by their Lordships 
that in India the Government takes by 
escheat ‘immovable as well as movable 
property for want of an heir or successor. 
Escheat is not based on artificial rules of 
common law and is not an incident of 
feudal tenure. It is an incident of sove- 
reignty and rests on the principle of ulti- 
mate ownership by the State of all pro- 
perty within its jurisdiction. If private 
ownership does not exist, the State must 
be owner as ultimate lord. The right of 
escheat belongs to the Government only. 
The Government has the right to take 
all property within its jurisdiction by es~ 
cheat for want of an heir or successor 
and as bona vacantia for want of a right- 
ful owner. Therefore the property of an 
intestate dying without leaving lawful 
heirs, and the property of a dissolved cor- 
poration passes to the Government by 
escheat or as bona vacantia. The property 
taken by escheat or as bona vacantia þe- 
longs to the Government, subject to 
trusts and charges, if any, previously af- 
fecting it. It was this incident of sove- 
reignty of the former Ruler of Baroda 
which finds expression in the said Baroda 
Rules. The distinction between escheat 
and bona vacantia, in my opinion, does 
not have any significance so far as the 
applicability or otherwise of proviso to 
Section 42 is concerned. For having omit- 
ted to pray for possession as a consequen~ 
tial relief, following into the foot-steps 
of declarations sought by him in respect 
of the suit properties mentioned by him 
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in Schedule 'E’ to the plaint, the plain= 


- tiff’s claim in that behalf must fail. 


22-46.  * £ * x 
Appeal allowed, 
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A. A. DAVE, J, 


Kadarbhai Mahomedbhai and another, 
Appellants v. Haribhai Ranchhodbhai 
Desai and another, Respondents, 


Second Appeal No. 694 of 1966, D/- 
24-4-1972, against decision of R. C. Mehta, 
Extra-Asst. J., Baroda, in Civil Appeal 
No. 525 of 1964. 


Index Note:— (A) Civil P. C. (1908), 
S. 91 (2) and O. 1, R. 8 — S. 91 (2) eee 
not affect right of suit which may exist 
independently of S. 91 — Suit by private 
individual for abatement of public puis- 
ance — Maintainability. 


Brief Note:— (A) Where the plaintiff 
as a member of a class vitally affected 
by a public nuisance brings a suit only 
on his own behalf for removal of the pub- 
lic nuisance alleging special damage to 
him the suit is maintainable and is not 
barred by the provisions of either S. 91 
or O. 1, R. 8, Civil P. C. It was not neces- 
sary in the present case for the plaintiff 
to follow the procedure under S., 91 and 
as the other persons affected had not 
come forward to join with the plaintiff 
the question of O. 1, R.:8 being applicable 
would not arise at all. (Paras 5, 6) 


Index Note:— (B) Easements Act 
(1882), S. 7, Illus, (h) — Natural ease- 
ment — Right to uninterrupted flow of 
water through natural stream — Extent 
of — Injunction to restrain riparian 
owner from filling up natural stream — 
Grant of. 


Brief Note:— (B) The plaintiff as 
owner of certain land brought a suit for 
mandatory injunction directing the de- 
fendant to remove the rubbish with 
which the ravine abutting to the West 
and North of his property was partially 
filled up and also for a permanent injunc- 
tion restraining him from filling up the 
ravine in future. The allegation of the 
plaintiff was that the ravine in question 
was a natural stream through which rain 
water was flowing and if the water was 
not allowed to flow as before it would 
spread over his land resulting in damage 
to his land and buildings constructed. 
thereon. It was found that the disputed 
ravine was a natural stream passing 
through the defendant’s land which was 
on a higher level than the land of the 
plaintiff and even though the ravine was 
half filled up, it had not affected the 
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normal flow of monsoon water for seve- 
ral years. 


Held that though it was open to the 
defendant to use his property in any 
manner he liked, his right was subject to 
the liability of the natural easement 
under S. 7, Illus. (h), Easements Act 
which existed for the last several years. 
He could not therefore use his land in a 


manner which would cause damage to, 


the land of the plaintiff. But taking into 
consideration the law of average, if can 
safely be said that the water channel in 
its présent position does not pose a seri- 
ous threat to. the plaintiff's land at all. 
The plaintiff cannot come to the court 
and request that the water channel 
should be restored in its original posi- 
tion so as not to impede the flow of 
stream in its natural course even with 
regard to flood water. The court while 
granting appropriate relief has to take 
into consideration the imminent danger 
and not distant future danger. The plain- 
tiff was therefore not entitled to any 
mandatory injunction. The decree for 
‘permanent injunction passed by the trial 
Judge was correct and it was not neces- 


sary for the appellate Court to qualify - 


his final order with regard to the danger 
of flood water which was not imminent. 
(1885) 28 Ch D 688, Rel. on; ATR 1955 
Bom 285 and AIR 1966 Orissa 86 and AIR 
1959 Ker 202, Distinguished. (Para 9) 
Cases Referred: Chronological Paras 


AIR 1966 Orissa 86, Bauribandhu Patra 
8 


v. Sagar Malla 
AIR 1961 SC 1821, Rudrayya v. Ven- 
kayya 9 


AIR 1959 Ker 202, Gopalkrishna Panicker 
v. Thirunakkara Devaswom 8 
AIR 1958 Andh Pra 103, P. Seetharam- 
ayya v. G. Mahalakshmamma g 
AIR 1955 Bom 285, Rasiklal Manilal 
- Bhatt v. Savailal Hargovinddas Sur 8 


AIR 1938 Mad 338, Appayya v. Lanka 
Narasimhalu § 


(1885) 28 Ch D 688, Fletcher v. Bealey 9 


N. R. Oza with Divecha, for Appel- 
lants: S. B. Vakil with Christie (for No. 
i); €. K. Patel for C. G. Parikh (for No. 
2), for Respondents. 


JUDGMENT :— This appeal is di- 
rected against the judgment and decree 
of the learned Extra Assistant Judge, 
Baroda confirming the judgment and de- 
cree passed by the learned 3rd Joint Civil 
Judge, Junior Division, Baroda in regular 
civil suit No, 1489 of 1962, with the modi- 
fication that it was open to the defen- 
dants to make any construction or to 
utilise their land in any manner they 
may like, if they can adopt measures by 
which they can utilise the land without 
causing injury to the plaintiffs land. 
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2: The facts giving rise to 
appeal briefly stated are as under:— 

One Haribhai Ranchhodbhai Desai 
filed a suit against the present appellants 
alleging that he was the owner of the 
property described in details in para. 1 
of the plaint. According to him, there 
was a ravine to the west and north of his 
property; that in 1959, the said ravine 
was filled up by the defendants viz. the 
present appellants, as a result, the rain 
water could not pass through the ravine 
and began to overflow through the Pra- 
tap Ganj area. The plaintiff thereupon 
made an application to the Baroda Bo- 
rough Municipality and the Municipality ° 
got the rubbish removed from the ravine, 
as a result, the water began to - flow 
through the ravine as before. According 
to the paintiff, again, in 1962 October, the 
defendants began to fill up the said ra- 
vine with burnt coal, ash and about half 
the ravine was already filled in, with the 
result that there was danger of the course 
of natural water channel passing through 
the ravine being changed, resulting in 
his land being washed away. He further 
contended that if the said ravine was 
filled up, the water would overflow his 
land and there was danger of the build- 
ings, constructed by him in the land, fall- 
ing down as a result of the land being 
overflooded resulting in damage to the 
tune of several thousands of rupees. Ac- 
cording to the plaintiff, this ravine was 
a public ravine and that the defendants 
had no right to prevent the water flow- 
ing through the said ravine. The plaintiff 
thereupon filed the suit and prayed for 
a mandatory injunction directing the 
defendants to remove the rubbish with 
which the said ravine was filled up and 
for a permanent injunction restraining 
them from filling ‘up the said ravine 
in future so as to obstruct the natural 
flow of water in the monsoon. The de- 
fendants filed their written statement 
wherein they denied that it was a public 
ravine. According to them, it was not a 
big ravine but it was a pit situated in 
their own land bearing survey number 
931 which was of their exclusive owner- 
ship. They denied that in 1959, they had 
filled up the ravine as stated in the plaint. 
They denied that by their act, there was 
any danger to the property of the plain- 
tiff as a result of his land being flooded 
as stated in the plaint. According to the 
defendants, the suit as framed was not 
maintainable and that it was barred by 
limitation. From the pleadings of the 
parties, the learned trial Judge framed 
the following issues— i 


*(1) Whether the suit as framed is 
tenable at law? 


(2) Whether the plaintiff is entitled 
to file the present suit? 
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(3) Whether the plaintiff proves that 
there are Kotars to the west and north 
of the suit land? 


(4) Whether the defendants Nos. T 
and 2-prove that the land to the north 
and west of the suit land is of their ex- 
clusive ownership? 


(5) Whether the plaintiff is entitled 
to the prayer for reliefs? 


(6) What order and decree?” 


It may be noted that at the time of argu~ 
ments, the learned Advocate for the de- 
fendants specificaily urged that the suit 
as framed was not maintainable under 
Section 91 of the Civil Procedure Code 
because the injury claimed by the plain- 
tiff was in the nature of public nuisance 
and unless the permission of the Advo~« 
cate-General was obtained or unless the 
plaintiff proved the special damage, the 
suit would not be maintainable. It was 
also urged that the suit was not main- 
tainable under Order 1, Rule 8 of the 
Civil Procedure Code as the plaintiff had 
not obtained the permission of the court 
to file a suit on behalf of himself and 
others. It was urged that besides the 
plaintiff, other persons owning properties 
in the vicinity would also be affected by 
the acts of the defendants. It was, there- 
fore, urged that as they all were inte- 
rested in the suit, the plaintiff should 
have filed a representative suit and this 
‘can only be done with the permission of 
- the court and by issuing a notice on the 
persons concerned. The learned Judge 
decided issues Nos. 1, 2, 3 and 4 in the 
affirmative and passed a decree in favour 
of the plaintiff permanently restraining 
defendants Nos. 1 and 2 from filling up 
the Kotar situated south-north and west 
of the plaintiff’s property and restraining 
them from changing the flow of the water 
in the channel. He, however, refused to 
grant the relief for a mandatory injunc- 
tion for removal of the rubbish with 
which the said ravine was filled up. 
Against the said judgment and decree of 
the learned trial Judge, the defendants 
filed regular civil appeal No. 525 of 1964 
in the District Court at Baroda which 
was heard by the learned Extra Assistant 
Judge, Baroda. The learned Assistant 
Judge confirmed the decree with the 
modification as stated above. Against the 
said judgment and decree of the learned 
Extra Assistant Judge, Baroda, defen- 
dants Nos. 1 and 2 have prefered the 
present appeal to this court. 


3. Mr. N. R. Oza, learned Advo~ 
cate for the appeliants raised the follow- 
ing contentions before me:— 


1. The suit as framed was not main- 
tainable under Section 91 of the Civil 
Procedure Code. 
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_ 2. That the suit also was not main- 
tainable in view of the provisions of _ 
Order 1, Rule 8, Civil Procedure Code. 


3. That even assuming that the suit 
was maintainable, the plaintif would not 
be entitled to any relief as prayed for, 
for the simple reason that he had made 
a change in the constitution of his land 
by constructing buildings therein. As a 
result of the construction of these build- 
ings, the natural condition of the land 
was changed and therefore, the plaintiff 
would not be entitled to the benefit of 
section 7 of the Easements Act. 


4. Lastly, it was urged that even if 
it was held by this court that the plain- 
tiff would be entitled to the relief for 
permanent injunction, the same should 
be confined only with regard to the flow 
of natural water in the monsoon and that 
it should not include the flow of water 
A ` result of unprecedented unforeseen 

oods. 


4 Mr. S. B. Vakil, learned Advo- 
cate for the respondent No. 1 on the 
other hand urged that in the instant case, 
the plaintiff had already alleged special 
damage to his property by the act of the 
defendants. Under the circumstances, 
there would be no bar of Section 91, 
Civil Procedure Code in the maintainabi- 
lity of the suit. He submitted that Order 
1, Rule 8, Civil Procedure Code would 
not come into play in the present case 
because the plaintiff had not filed the suit 
on behalf of himself and other persons. 
He submitted that under Section 7 of the 
Easements Act, the plaintiff was entitled 
to flow of water through the disputed 
ravine as before because his land was 
situated lower to the land of the defen- 
dants. He urged that if the defendants 
filed up the ravine, naturally the water 
channel which existed there, would be 
ineffective and the rain water would 
enter his land from the land of the de~ 
fendants, resulting in great damage to his 
property. He urged that the question of 
changing character of the land did not 
come in the picture at all in the instant 
case because as an owner of the land, 
which it was lower in level to that of the 
defendants, he was entitled to see that 
the water which flowed through the na- 
tural channel passed off without enter- 
ing his land. Even if he had not con- 
structed any building, if the water chan- 
nel was filled up, naturally the water 
would spread and overflood his land. 
He, therefore, urged that the submissions 
made by the learned Advocate for the 
appellants that the plaintiff was not en- 
titled to any relief under Section 7 of the 
Easements Act, were devoid of any merit. 


5. It may be noted at the outset 
that the pleadings of the plaintiff as well 
as the defendants are not very specific. 
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The plaintiff in his plaint has described 
the ravine as a publie ravine. Thus, if 
according to the plaintiff there was any 
obstruction of the publie ravine at the 
hands of defendants Nos. 1 and 2, it: 
would amount to public nuisance. There- 
fore, if the plaintiff filed any suit for re~ 
moval of that public nuisance, Section 
91, Civil Procedure Code would come in- 
to play. It says— 

“(1) In the case of a public nuisance 
the Advocate-General or two or more 
persons having obtained the consent in 
writing of the Advocate-General, may in~ 
stitute a suit, though no special damage 
has been caused, -for a declaration and 
injunction or for such other relief as may 
be appropriate to the circumstances of 
the case. 

(2) Nothing in this section shall be 

deemed to limit or otherwise affect any 
right -cf suit which may exist indepen- 
dently of its provisions.” 
Thus, Section 91 merely provides . that 
any two or more persons having obtained 
the consent in writing of the Advocate- 
General may institute a suit in case of a 
public nuisance though they may not 
have suffered any special damage, for a 
declaretion and injunction or any other 
appropriate relief, This section in no way 
restricts the right of a party to the filing 
of the suit if otherwise he can do so 
under any other law. In the instant case, 
apparently, according to the averments 
made in the plaint, the plaintiff had 
alleged that, as a result of the act of the 
defendants Nos. 1 and 2, his property was 
liable to be damaged. Thus, the plaintiff 
from the beginning had come out with 
a case of special damage to himself, Thus, 
even if the suit contemplated a relief 
with regard to the removal of public nui- 
sance, if the plaintiff suffered any spe- 
cial damage, it was not necessary for him 
to obtain the consent in writing of the 
Advocate-General before instituting the 
suit. 

6. Mr. Oza, in support of his case 
relied an the case of Appayya v. Lanka 
Narasimhalu, AIR 1938 Mad 338, where- 
in it was observed that— 


“The construction of a channel 
through village site is nothing more than 
a common nuisance and unless special 
damages are established, the only man- 
mer in which a common nuisance can be 
abated is by a suit to be brought under 
Section 91 with the permission of the Ad- 
vocate-General,”’ 


In my opinion, this case will not help 
the appellants at all. In that case, when 
a channel was dug through the village 
site, and when it passed in front of the 
house of the plaintiff, the plaintiff brought 
a suit on behalf of the village community 
for a mandatory injunction requiring the 
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defendants to block up that part of the 
channel which lies within the village 
site. Thus, if the plaintiff filed a suit not 
only on behalf of himself but on behalf 
of the whole village community with re- 
gard to a public nuisance, Section 91, 
C.P.C. would govern the case and it was 
essential for the plaintiff to obtain the 
consent in writing of the Advocate-Gene-~ 
ral. In the instant case, the plaintiff had 
filed the suit on behalf of himself, He 
had not filed the suit on behalf of the 
community or other persons affected by 
the acts of the defendants. Besides, as 
stated earlier, the plaintiff has averred 
that he had suffered special damage. 
Under the circumstances, as stated in 
Section 91 of the C. P. Code, as the plain- 
tiff had suffered special damage, it was 
not obligatory on him to obtain the con- 
sent in writing of the Advocate-General 
of the State and the suit as framed was 
maintainable. It may be noted that even 
in this ruling, it was observed by the 
Madras High Court that— 


“A mere failure to obtain the per- 
mission of the Advocate-General would 
not render a suit not maintainable if no 
objection is taken by the other side at 
the earliest stage,” 


In the instant case, it is interesting to, 
note that barring the bare statement in 
the written statement that the suit was 
not maintainable, it was not the case of 
the defendants that the suit was bad hbe-! 
cause of the provisions of Section 91 or 
because of Order 1, Rule 8 of the C. P|! 
Code. Only at the fag end at the time of! 
the arguments, the learned Advocate for 
the defendants raised this contention. No! 
issues were framed by the learned Judge 
below. Therefore, if there is no clear cut 
finding recorded by the learned trialj 
Judge about any special damage suffered 
by the plaintiff, it cannot be said that the 
suit would not be maintainable. It is also 
interesting to bear in mind that even 
though the plaintiff had averred in his 
plaint that the ravine in question was a 
public ravine, ultimately from the evi- 
dence, both the courts have recorded a 
finding that the ravine in question was 
part of the land belonging to the defen- 
dants. Therefore, in any case of the mat- 
ter, it cannot be said that the nuisance 
complained of was a public nuisance. In 
my opinion, it was a nuisance which af- 
fected vitally the plaintiff only and if the 
plaintiff was affected by the acts of the 
defendants, he could file a suit against 
them for appropriate relief. If the other 
persons who were affected by the act of 
the defendants were prepared to join 
the plaintiff in the suit, then they could 
only do so under the provisions of Order 
1, Rule 8, C. P. Code. But the other per- 
sons had not come forward and the plain- 
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tiff had not filed the suit on their behalf. 
In my opinion, therefore, the question of 
Order 1, Rule 8, C. P. C. being applicable 
would not arise at all. In my opinion, 
therefore, both the courts were right in 
negativing the contention raised by the 
defendants that the suit was not main- 
tainable as framed. 


7. The cruciali question which 
arises for my consideration is whether 
the plaintiff would be entitled to the re- 
liefs prayed for. It is not disputed before 
me that the disputed ravine is a part of 
field bearing survey number 931 belong- 
ing to the defendants Nos. 1 and 2. The 
sketch Ex. 114 shows that to the north of 
the disputed land there is a public ravine 
over which there is a culvert. Water 
which passes through this culvert and the 
ravine enters the disputed ravine and 
thereafter it again joins the ravine known 
as Bhukhi Kotar and through that Bhukhi 
Kotar, the water would flow into river 
Vishwamitri. The evidence shows that 
even though this is a defined water chan- 
nel, it is dry in most part of the year 
and only during the monsoon season, rain 
water flows through this water channel. 
Defendants have partially filled up this 
portion of the water channel which is 
part of their land. According to the learn- 
ed Advocate for the defendants-appel- 
lants, the defendants could make use of 
their Jand in any manner they liked and 
it was not open to the plaintiff to pre- 
vent the defendants from making legiti- 
maie use of their land. Both the sides 
relied on Section 7 of the Easements Act. 
It saysi— 

“Easements are restrictions of one or 
other of the following rights (namely):— 

(a) Exclusive right to enjoy.— The 
exclusive right of every owner of immov- 
able property (subject to any law for the 
time being. in force) to enjoy and dispose 
of the same and all products thereof and 
accessions thereto. 


(b) Rights to advantages arising from 
situation — The right of every owner of 
immovable property (subject to any law 


for the time being in force) to enjoy 


without disturbance by another the natu- 
ral advantages arising from its situation.” 
Several illustrations are appended to this 
section of which illustration (h) is rele- 
vant. It says-— 


"The right of every owner of land 
that the water of every natural stream 
which passes by, through or over his 
land in a defined natural channel, shall 
be allowed by other persons to flow with- 
in such owner’s limits without interrup- 
tion and without material alteration in 
quantity, direction, force or temperature; 
the right of every owner of land abutting 
on a natural lake or pond into or out of 
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which a natural stream flows, that’ the 


‘ water of such lake or pond shall be allow- 


ed by other persons to remain within such 
owner’s limits without material alteration 
in quantity or temperature.” 


In the instant case, both the courts be- 
low have recorded a finding that the dis- 
puted ravine was a natural water course. . 
The question, therefore, which would 
arise for my consideration is whether the 
defendants had any right to change the 
flow of water through this natural 
stream. According to the plaintiff, if this 
natural stream was filled up, the result 
would be that the water coming from 
the northern Kotar would stop at the de- 
fendants’ land and thereafter overflow 
his lands which were abutting the lands 
of the defendants. According to the plain- 
tiff, in 1959, the defendants had similarly 
filled up this ravine and he had approach- 
ed the Baroda Borough Municipality for 
necessary redress. The Borough Munici- 
pality had intervened and the said Kotar 
was cleared up of rubbish. According to 
the plaintiff, the defendants again in 1962 
were trying to fill up this ravine and if 
the ravine was completely filled up, the 
whole natural water channel would be 
ineffective and the rain water would 
change its course, with the result that 
his whole property would be flooded with 
water resulting in great damage to his 
land as well as bungalows constructed 
by him thereon. The plaintiff is supported 
by some witnesses in this connection. The 
Baroda University has got lands round 
about and the Registrar of the Univer- 
sity Mr. Zutshi was examined and the 
engineer was also examined on behalf of 
the Municipality both of whom have sup- 
ported the plaintiffs case. Thus, the 
plaintiff has clearly established that it 
was a natural stream through which 
water was flowing. Thus, as stated in 
illustration (h), the right of the plaintiff 
to see that the water flowing through 
the channel continued as before without 
any obstruction and that quantity, direc- 
tion, force and temperature of the water 
flowing through it was within its limits, 
finds support from the illustration (h) to 
Section 7 of the Easements Act. It may, 
however, be remembered that the plain- 
tiff does not make a grievance because 
he is deprived of the use of the water 
which was flowing through this natural 
stream. It is not his case that because the 
natural stream is filled up by the defen- 
dants, the water flow would be diminish- 
ed, as a result, he would be deprived of 
the water which was beneficial to his 
lands abutting this stream. His grievance 
is that if the water was not allowed to 
flow as before, the water which used to 
pass through the natural stream would 


spread over his lands resulting in damage 


— 
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to the lands. as well as the property con- 
structea thereon. Apprehending this dan- 
ger, the plaintiff has claimed the relief. of 
injunction restraining the defendants 
from interferring with the natural 
stream. Mr. Oza, however, contended that 
the right claimed by the plaintiff would 
be available to him only if the lands were 
allowed to remain in the natural state. 
He submitted that if the plaintiff had 
altered the condition of the lands, by 
making constructions thereon, he cannot 
claim any natural right as stated in Sec- 
tion 7 of the Act. In support of his case, 
Mr. Oza referred to the following cases:— 


8. In the case of Rasiklal Manilal 
Bhatt v. Savailal Hargovinddas Sur, AIR 
1955 Bom 285, it was observed that— 


“The effect of illus. (e) to Section 7 
(b), Easements Act read in the light of 
the Explanation appended to it is that 
the right which is referred to in Section 
7 (b) is applicable only to the land in its 
unburdened and natural state; it is not 
applicable to the structure built on ths 
land. That is not to say that a similar 
right cannot be acquired by such struc- 
ture. But it is not a natural right and if 
the structure intends to claim such a 
right it would be only by a process of 
prescription.” 


In order to appreciate these observations, 
it would be worthwhile to refer to the 
facts of that case. There, the property in 
question was situated at Rajpipla. The 
plaintiff owned a Wada to the south of 
which was a public gutter and to the 
south another residential house of the 
plaintif. The defendant owned a Wada 
to the north of the plaintiff’s wada and 
he too owned a residential house. In 1945, 
the plaintiff built the house in question 
with its northern wall constructed on his 
wada. In the suit he alleged that beyond 
his wall, the defendant had dug a ditch 
in 1946-47 and had diminished and mate- 
rially affected the lateral support which 
his wall was entitled to receive from the 
land belonging to the defendant. That 
was the basis on which he claimed man= 
datory injunction against the defendant 
calling upon him not to use the ditch and 
to close it at his cost. In other words, the 
plaintiff claimed a lateral support for his 
wall from the land of the defendant. It 
is in this context that Gajendragadkar, J. 
observed that the natural right as stated 
in Section 7 of the Easements Act would 
be available only to the land in its natu- 
ral state and it cannot govern any con- 
struction made thereon. He, however, 
held that such a right with regard to a 
structure could be acquired as: easement 
by prescription. Mr. Vakil, therefore, 
urged that this ruling would not help the 


defendants at all. According to him, the 


plaintiff in the instant case did not claim 
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any lateral support from the land. The 
plaintiff merely wanted to see that the 
water which used to flow through the 
natural stream should continue to flow as 
before without any obstruction on the 
part of the defendants. He, therefore, 
urged that the ratio of the Bombay case 
would not be applicable to the facts of 
the instant case. In my opinion, there is 
great force in the submissions made by 
Mr. Vakil. It may be remembered that 
even if the plaintiff had not made any 
construction in his land, he would be en- 
titled to claim the appropriate relief 
from the defendants if by their act, his 
land was overflooded with water. By 
making the constructions in his land. he 
has not altered in any way the natural 
condition of the water stream. He has 
not thrown any burden on -the water 
stream by constructing buildings on his 
own land. Thus, merely because the 
plaintiff has made constructions on his 
own land, it cannot be said that he would 
be helpless and without any remedy if 
the defendants by their action stopped 
the natural flow of water through the 
water channel and allowed the water to 
inundate his land. The Bombay case could 
easily be distinguished from the facts of 
the present case because there, the plain- 
tiff had claimed a lateral support to his 
structure relying on his natural righi as 
stated in Section 7 (b) of the Easements 
Act. The plaintiff in the instant case has 
not come forward with any lateral sup- 
port from the land of the defendants. 
The plaintiff merely has relied on the 
illustration (h) under which he would be 
entitled to uninterrupted flow of water 
through the water channel. The other 
cases referred to by the learned Advo-~ 
cate for the appellants also are with re- 
gard to lateral support to the structures. 
from the land of the defendants. In the 
ease of Bauribandhu Patra v. Sagar Malla, 
rie 1966 Orissa 86, it was observed 
that— 


“A man in exercise of his rights to 
property can build even to the very ex- 
tremity of his land and his neighbour has 
no cause for complaint. If his neighbour 
also in exercise of his natural right of 
property digs to the very extremity of 
his land and his building slips into pit, 
he has only to thank himself. But when 
the plaintiff’s land is not in its natural 
state, but is burdened by the boundary 
wall and by the building the natural right 
of property as enunciated above can have 
no application to his case.” 


Similarly, in the case of Gopalakrishna 
Panicker v. Thirunakkara Devaswom, 
AIR 1959 Ker 202, it was stated that— 


Section 7 gives an exclusive right to 
every owner of immovable property to 


126 Guj.  [Prs. 8-9] 


gives a right to every owner of immov~ 
able property to enjoy without disturb- 
ance by another natural advantages aris- 
ing from its situation. Where the defend- 
ants’ land is about 10 feet lower than 
that of the plaintiff, the plaintiff's land in 
its natural condition, will have the sup- 
port naturally rendered by . the defen- 
dants’ land. The explanation to Section 7 
makes it also clear that land, to have this 
right, should not have been subject to 
artificial pressure. Where, the compound 
wall on the plaintiffs land which was 
alleged to have been affected, by reason 
of quarrying on the defendants’ land, 
was only constructed about 10 years prior 
to the suit, in order to see whether the 
plaintiff has any further rights, one must 
look up to Section 15 of the Act which 
provides that lands, subject to artificial 
pressure, receiving support from another 
person’s land, should have had that bene~ 
fit without interruption for 20 years andi 
that 20 years must expire 2 years before 
the institution of the suit. Where the 
plaintiff has not been able to satisfy the 
provisions of Sections 7 and 15 of the 
Easements Act, the plaintiffs suit for 
damages, on the ground that the com- 
pound wall was damaged due to quarry- 
ing on the defendant’s land must fail.” 


With respect, I am in complete agreement 
with the principle enunciated in the three 
rulings referred to above. As already stat- 
ed earlier, in the instant case, the plain~< 
tiff has not claimed any damages for any 
loss which may be caused to the building 
constructed by him as a result of flood 
water inundating his land. He has not 
claimed any lateral support from the land 
of the defendants for his structures, The 
only relief is claimed by him that the 
defendants as riparian owners should 
allow the natural monsoon water to pass 
through the stream which was passing 
. through their land, in such a manner that 
the land of the plaintiff which was just 
adjacent to it, may not be injuriously 
affected. The plaintiff has not stated that 
as a result of excessive rain water pass- 
ing through the water channel if his land 
is inundated, he would also have action= 
able claim. The only relief prayed for is 
that the water stream must be allowed 
to flow as before so as to permit the flow 
of the monsoon water without any inter- 
ruption. For this proposition of law, the 
plaintiff relied on the illustration (h) 
given in Section 7 of the Easements Act. 
In my opinion, the plaintiff is right in his 
submission. It is not disputed that the 
land of the defendants is situated on the 
higher level. It is therefore but natural 
that the water would pass through the 
land of the defendants through this defia- 
ed natural stream and would go down- 
ward passing by the land of the plaintiff, 
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The plaintiff cannot object to the flow of 
this water passing by his land. His objec~ 
tion, however, is that thé defendants are 
trying to change the course of this natu~ 
ral stream by filling it up. According to 
the plaintiff, if this natural stream is 
filled up, there will not be any natural 
outlet for the flow of monsoon water, 
with the result that the monsoon water 
would spread over the land of the adia- 
cent fields as a result, his property would 
be damaged. It cannot be said that the 
right which the plaintiff claimed is not a 
natural right as defined under Section 7 
of the Act. If the plaintiff had claimed 
any reliefs with regard to his own struc- 
tures, the learned Advocates for the de= 
fendants would have been on a surer 
ground in stating that the plaintiff would 
not be entitled to any relief as prayed 
for. Therefore, while agreeing with the 
observations made in the above rulings, 
in my opinion, the ratio of those cases 
will not govern the instant case. 


9. The evidence recorded by both 
the courts below shows that this was a 
natural stream which was passing through 
the defendants’ land. The evidence of 
witnesses shows that when the defen- 
dants Nos, 1 and 2 had tried to interrupt 
this natural stream in 1959, there was 
danger of the plaintiff’s land being inun- 
dated and the Municipality had to inter- 
vene and get the rubbish removed from 
the water channel. The evidence led by 
the plaintiff also shows that the defen- 
dants again have been trying to fill up 
the water channel. They began doing so 
in October, 1962 and the appellants have 
filled up half the water channel. This 
fact has not been challenged before me. 
The learned Assistant Judge has consi- 
dered the rights of both the defendants 
and the plaintiff with regard to exclusive 
use of the respective lands. He has ob- 
served-— 

“But the defendants are intending to 
fill up the entire water course so that 
the water would be thrown back. The 
water is bound to find its own level. The 


water would come upto the culvert and: `’ 


if the defendants would bring the level 
of their land higher than the Govern- 
ment land or the land of the plaintiff 
then the result would be that the plain- 
tiffs land would be flooded. So, such an 
action of the defendants is not protected 
under the provisions of law. It is true 
that they can construct a building if they 
so desire and it would not be proper on 
the part of the plaintiff to prevent them 
from doing so. But their land is subject 
to a liability of a natural easement and 
they have no right to utilise their land 
in such a manner as to cause damage to 
the properties of others. They have no 
right to protect their property or to uti-~ 
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lise their property by transferring the 
mischief from their own land to that of 
another.” 


I entirely agree with the observations 
made by the learned Judge. It is true 
lthat it is open to the defendants to use 
their property in any manner they liked. 
However, their right was subject to the 
liability of the natural easement which 
existed for the last several years. They, 
therefore, cannot use their land in a man- 
ner which would cause damage to the 
land of the plaintiff. From the evidence, 
it transpires that even though the ravine 
was half filled up, it had not affected the 
normal flow of monsoon water for all 
these years. The learned trial Judge, 
therefore, refused to pass a decree for 
mandatory injunction directing defen- 
dants Nos. 1 and 2 to remove the rubbish 
with which they had filled up the ravine. 
The learned trial Judge, however, passed 
a decree for a permanent injunction res- 
training defendants Nos. 1 and 2 from 
filling any Kotar situated south~west on 
the plaintiffs property so as to block the 
flow of rain water and permanently res~ 
training them from changing the flow in 
the channel. This decree of the learned 
trial Judge was modified by the first ap- 
pellate Court and it was declared that it 
was open to the defendants to make any 
construction or to utilise their land in 
any manner they may like if they can 
adopt measures by which they can uti- 
lise their land without causing an injury 
to the plaintiffs land. Mr. Oza, therefore, 
urged that the evidence clearly indicated 
that even though the water channel was 
half filled up, the monsoon water could 
pass through it, without any detriment or 
danger to the plaintiffs property. Mr. 
Oza, therefore, urged that the observa- 
tions of the learned Assistant Judge that 
the defendants must also take into con- 
sideration the floods that may come in 
future on account of excessive rain are 
not proper. Mr. Oza submitted that one 
cannot make any provision for unprece~ 
dented unforeseen floods. The natural 
right which the plaintiff possessed would 
be of flow of water through this stream 
in normal monsoon. He urged that for the 
last several years, in spite of water chan- 
nel being half filled up, the plaintiff's 
land was not overflooded. Under the cir- 
cumstances, there was no necessity to 
make any observations in the body of the 
judgment with regard to the flood water. 
Mr. Oza, therefore, urged that if the de~ 
cree of the learned Assistant Judge was 
to be confirmed by this court, it should 
be done with the modification that no 
account should be taken of flood water. 
Mr. Oza, in fact, urged that no such ac- 
count of unprecedented flood can be 
taken into consideration while passing a 
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decree for injunction in favour of the 
plaintiff. In this connection, he referred 
to the case of P. Seetharamayya v. G. 
Mahalakshmamma, AIR 1958 Andh Pra 
103, wherein, it was observed that— 


“There is a distinction between water 
coming on land in the normal way and 
water coming on abnormally. The former 
is an incident to property from which a 
man may not relieve himself at the ex- 
pense of his neighbour; the latter is a 
common enemy, against the advent of 
which each may take precautionary mea~ 
sures without regarding his neighbour, 
though when the evil has once befallen 
him, he may not shift it from his .own 
shoulders to those of his neighbours; he 
may protect his land, but may not relieve 
his land from actual injury at the ex- 
pense of his neighbour.” 


There is great force in the submissions 
made by Mr. Oza. After all, natural 
stream which existed on the land of the 
defendants provided an outlet for the 
monsoon water to flow through it smooth- 
ly without overflowing over the land of 
the plaintiff. The evidence on record 
clearly shows that even after the pit 
through which the water flowed was par- 
tially filled up by -the defendants, the 
remaining depth of the pit was sufficient} ` 
to permit normal monsoon rain water to 
pass through it without overflowing the 
land of the plaintiff. Mr. Vakil, learned 
Advocate for the plaintiff, however, urg- 
ed that there cannot be any distinction 
between normal rain water and flood 
water. He urged that the pit over the 
land of the defendants which had turned 
into a natural stream for the flow of 
water should be allowed to remain in its 
original position so that not merely nor- 
mal rain water but even flood water may 
pass through it without overflowing the 
land of the plaintiff. He relied on the fol- 
lowing observations of the Supreme 
Court in the case of Rudrayya v, Ven- 
kayya, AIR 1961 SC 1821:-— 


“Where a right is based upon the 
illustration (i) to Section 7 the owner of 
higher land can pass even flood water 
received by him on to the lower land, at 
any rate where the flood is a usual or a 
periodic occurrence in the locality. The 
water on a higher ground must by ope- 
ration of the force of gravity flow on to 
the lower ground. Where the owner of 
the lower ground by creating an em- 
bankment impedes the natural flow of 
water he would be obstructing 
the natural outlet for that water. It 
makes little difference that the water hap~ 
pens to be not merely rain water but 
flood water provided the flood is of the 
kind to which the higher land is subject- 
ed periodically. The cases pertaining to 
riparian lands must be distinguished from 
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such cases, Further the only right which 
a riparian owner may have is to protect 
himself against extraordinary floods. But 
even then he would not be entitled to im- 
pede the flow of the stream along its na- 
tural course.” 


Relying on these observations, Mr. Vakil 
vehemently urged that the defendants 
should not do any such act so as to im~ 
pede the flow of the stream in its natural 
course. In my opinion, Mr. Vakil is not 
right in interpreting this authority in a 
manner so as to restrict the right of the 
defendants to use the land of their 
ownership for all time to come. Both the 
courts from the evidence on record have 
come to the conclusion that even though 
the water channel was partially filled up 
in 1962, for all these years, the water has 
not overflowed the field of the plaintiff. 
The evidence on record does not show 
that there were periodical floods in Baro- 
da. Therefore, there can be no question of 
taking into consideration the periodical 
floods while considering the question 
whether the defendants should be perma- 
nently restrained from using the pit in 
any manner as a reasonable owner 
would do of his own land. As the evid- 
ence does not show that there were pe- 
riodical floods in Baroda, the floods re- 


ferred to by the learned Assistant Judge. 


can only mean unprecedented floods. In 
my opinion, unless there was imminent 
danger of flood, no account can be taken 
of such unprecedented and unforeseen 
floods while deciding the present suit. 
But taking into consideration the law of 
average, it can safely be said that the 
water channel in its present position does 
not pose a serious threat to the plaintiffs 
land at all. The plaintiff cannot come to 
the court and request that the water 
channel should be restored in its original 
position so as not to impede the flow of 
stream in its natural course even with re- 
gard to flood water. The court while 
granting appropriate relief has to take 
into consideration the imminent danger 
and not distant future danger. In this 
connection, it will be worthwhile to refer 
-to the case of Fletcher v. ‘Bealey, (1885) 
28 Ch D 688, wherein at page 696, it was 
held that— 


“Proceeding upon practical views of 
human affairs, the law will guard’ against 
risks which are so imminent that no pru- 
dent person would incur them, although 
they do not amount to absolute certainty 
of damage, Nay, it will go further, ac- 
cording to the same practical and rational 
view, and balancing the magnitude of 
the evil against the chances of its occur- 
rencs, it will even provide against a 
somewhat less imminent probability in 
eases where the mischief, should it be 
done, would be vast and overwhelming. 


Kadarbhai v. Haribhai (A.A. Dave J.) 
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Accordingly, if it appeared that the works 
in question could hardly be used without 
damage to tae inferior districts, I might 
hold that erecting them was, in itself, 
a beginning of injury, though there 
might be a possibility of otherwise using 
them; and if the damage, should it hap- 
pen at all, were the destruction of the 
navigation, and the subjecting of ‘the 
lower districts to a deluge, I might scru- 
tinize less narrowly the probability of 
the engines being injuriously worked”, 
Again, at page 698 it was observed— 


“There must, if no actual damage is 

proved, be proof of imminent danger, and 
there must also be proof that the appre- 
hended damege will, if it comes, be very 
substantial. I should almost say it must 
be proved that it will be irreparable be- 
cause, if the danger is not proved to be 
so imminent that no one can doubt that, 
if the remedy is delayed, the damage 
will be suffered, I think it must be shewn 
that, if the damage does occur at any 
time, it will come in such a way and 
under such circumstances that it will be 
impossible for the plaintiff to protect 
himself against it if relief is denied to 
him in a quia timet action.” 
With respect, I am in complete agree- 
ment with the observations made there- 
in. In the instant case, there was no im- 
minent danger of the plaintiffs land be- 
ing inundated if the water channel in its 
present condition on the date of the suit 
continues. For the last several years, it 
has not happened that the plaintiff's land 
was flooded with rain water, because of 
the partial filling up of this ravine, Under 
the circumstences, it was not necessary 
for the learned Assistant Judge to qualify 
his final order with regard to the danger 
of flood water which was not imminent. 
With these observations, the judgment 
and decree of the lower court are con- 
firmed and the appeal is dismissed. In 
view of the facts of this case, there will 
be no order as to costs. At this stage, Mr. 
Vakil, learned Advocate for the respon- 
dent-plaintiff made an oral request for a 
certificate to file an appeal under the 
Letters Paten*. In my opinion, the point 
involved is not so important as to grant 
a certificate for filing an appeal under the 
Letters Patent. The oral request there- 
fore, for a certificate is rejected. 


Appeal dismissed. 
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Patel and others, Appellants v. Jashwant 
Lalbhai Naik and another, Respondents. 

First Appeal No. 90 of 1973 and C. A. 
No. 1138 of 1973, D/-~ 3-5-1973, against 
order oi D. J. Dave, Dist. J., Bulsar, in 
C. Misc. App. No. 23 of 1969. 


Index Note: (A) Bombay Public 
Trusts Act (29 of 1950), S. 50-A — Power 
of Charity Commissioner to frame a sche- 
me even when instrument of trust makes 
complete provision. 


Brief Note:— (A) In spite of the pro- 
visions of Section 50 of the Act, the Cha- 
rity Commissioner has got overriding 
powers. Sub-section (1) of Section 50-A 
clearly indicates that the Charity Com- 
missioner has been empowered by the 
legislature to frame a scheme for the 
management or administration of such 
public trust, if he is satisfied that it is ne- 
cessary or expedient so to do. He himself 
,has been empowered to initiate proceed- 
ings if he has reason to believe that in the 
interest of a proper management or ad- 
ministration of a public trust, a scheme 
Should be settled for it. It will natural- 
ly depend upon his subjective decision. 
Section 50-A does not indicate that if the 
instrument of trust presents a complete 
scheme for the administration of the 
trust, the Charity Commissioner has no 
jurisdiction or power to frame a scheme 
for the management or administration of 
such public trust. It need not therefore 
be proved that the instrument of trust 
itself did not present a complete scheme 
for the administration of the trust. The 
fact that the instrument of the trust 
makes provisions for the number, dura- 
tion, succession, removal, disqualification 
and powers of the trustees will not in any 
way come in the way of the Charity Com- 
missioner as regards his jurisdiction to 
frame a scheme if the conditions referred 
to in Section 50-A are satisfied. 

(Paras 5, 7, 8) 

Index Note:— (B) Bombay Public 
Trusts Act (29 of 1950), S. 50-A (2A) — 
Power of Charity Commissioner to ap- 
point additional trustees. 


Brief Note:——- (R) The legislature, by 
insertion of sub-section (2-A) by Gujarat 
Act No. 31 of 1962, has empowered the 
Charity Commissioner while framing a 
scheme to provide for the matters speci- 
fled therein. It is left to him to provide 
for the number of trustees and the mode 
of appointment of trustees. It cannot, 

‘therefore, be said that the Charity Com- 


* (Only portions approved for reporting 
by High Court are reported here.) 
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missioner has no power in reward to ao- 
pointment of additional trustees. F. A. 
No. 116 of 1966, D/- 27-11-1972 (Gui), 
Foll. (Para 9) 


Index Note:— (C) Bombay Public 
Trusts Act (29 of 1950), S. 50-A — Nature 
of inquiry — Whether judicial inquiry 
necessary. 


Brief Note: (C) The legislature has, 
in Section 50-A, intentionally and - ad-. 
visedly not referred to any nature of the 
inquiry specifically. It is not stated there- 
in that the inquiry is to be made in the 
prescribed manner or the inquiry is to be 
made in the manner the Charity Commis- 
sioner deems fit. The legislature intended 
that due opportunity should be given to 
the trustees to be heard, and that oppor- 
tunity is to be given when the Charity 
Commissioner has reasons to believe that 
in the interest of the proper management 
or administration of a public trust a sche- 
me should be settled for it. It clearly 
means that it will depend upon his sub- 
jective satisfaction. It cannot be said that 
in all such cases, the procedure that is to 


-be followed in the trial of a suit has got 


to be followed. It will all depend on the 
facts and circumstances of each case and 
one will be required to decide whether 
due opportunity to the trustees of such 
‘public trust of being heard was given or 
not. It cannot be said that in all cases 
where witnesses are not examined in pre- 
sence of persons aggrieved and those wit- 
nesses have not been tendered for cross- 
examination, the Court must necessarily 
come to the conclusion that there is viola- 
tion of principles of natural justice. There 
is no doubt that the functions to be dis- 
charged by the Charity Commissioner in 
a proceeding under Section 50-A are of a 
quasi judicial character, It cannot be said 
that he is to discharge administrative 
functions. 


Where Charity Commissioner has re- 
ferred to in detail the materials brought . 
on the record which go to show that the 
management was not properly done and 
in the interests of the trust, for proper 
management and administration of the 
trust, it was necessary to frame a scheme 
and thus where the supervisory body it- 
self has acted after collecting the mate- 
rials in an initial inquiry after the trus- 
tees were given proper opportunity to 
explain and they did not say anything 
against the findings arrived at, and on 
the contrary, gave assurance to rectify it 
cannot be said that these persons were 
not given due opportunity of being heard. 

(Paras 17, 18, 21, 33) 
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E. A. No. 90 of 1973: 


I. M. Nanavati with H. B. Shah, for 
Appellants; N. R. Oza with D. B. Vyas, 
for Respondent No. 1; J. U. Mehta, Asst, 
Govt. Pleader, for Respondent No. 2. 


C. A. No. 1138 of 1973: 


N. R. Oza with D.D. Vyas, for Appel- 
lant: I. M. Nanavati with H. S. Shah, for 
Opponents Nos. 1 to 5; J. U. Mehta, Asst. 
Govt. Pleader, for Opponent No. 6 


JUDGMENT :— First Appeal No. 90 
of 1973 has been filed by the appellants 
who were, along with respondent No. 1, 
trustees of the trust known as “Shri Sans- 
kar Bharti Trust”, which was registered 
under the Bombay Publie Trusts Act, 
1950 (which will be hereinafter referred 
to as “the Act”), against the order pass- 
ed by the learned District Judge, Bulsar 
at Navsari, in Civil Miscellaneous Appli- 
cation No. 23 of 1969, filed by them under 
Section 72 of the Act against the order 
passed by the learned Charity Commis- 
sioner in suo motu scheme proceeding 
No. 31 of 1966 framing the scheme for the 
trust in question. The learned District 
Judge has dismissed the aforesaid civil 
application filed by the appellants under 
Section 72 of the Act. Respondent No. 2 
is the Charity Commissioner. 

2.3, $ £ ¥ # 

4, Mr. I. M. Nanavati, appearing 
for the appellants, made the following 
submissions. 


(1) On a true interpretation of Sec- 
tion 50-A of the Act, the Charity Com- 
missioner has jurisdiction to frame a 
scheme only in a case where a trust exists 
but there is no scheme for its administra- 
tion. 

(2) Even if the power under Section 
50-A of the Act can be exercised despite 
a scheme being in existence for adminis- 
tration or management in the instrument 
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of trust, no additional trustees can be 
appointed by the Charity Commissioner 
under Section 50-A of the Act. 


(3) If Section 50-A of the Act is con- 
strued to be a parallel provision of Sec- 
tion 50 of the Act, then inquiry must be 
held as a judicial inquiry and no state- 
ments recorded behind the back of the 
party and not disclosed to him and not al- 
lowed to be tested by cross-examination 
can ferm the basis of either an order ini- 
tiating inquiry under Section 50-A of the 
Act or framing a scheme under Section 
50-A of the Act, where it involves ap- 
pointment of new trustees or a removal 
of a trustee. 


(4) In the instant case, judicial in- 
quiry has not been held, either at the 
stage prior io actual initiation of the pro- 
ceedings under Section 50-A of the Act, 
or in the course of the proceedings under 
Section 50-A of the Act. 


Mr. Nanavati has also alternatively made 
a few submissions in regard to particular 
clauses of the scheme, Ex. 123, framed 
by the Charity Commissioner. 

5. Section 50-A of the Act reads: 

(1) Notwithstanding anything con~ 
tained in Section 50, where the Charity 
Commissioner has reason to believe that, 
in the interest of the proper manage- 
ment or administration of a public trust, 
a scheme should be settled for it, or 
where two or more persons having inte- 
rest in a public trust make an applica- 
tion to him in writing in the prescribed 
manner that, in the interest of the pro- 
per management or administration of a 
public trust, a scheme should be settled 
for it, the Charity Commissioner may, if, 
after giving the trustees of such trust 
due opportunity to be heard, he is satis- 
fied that it is necessary or expedient so 
to do, frame a scheme for the manage- 
ment or administration of such public 
trust. 

(2) Where the Charity Commissioner 
is of opinion that in the interest of the 
proper management of administration, 
two or more public trusts may be amal- 
gamated by framing a common scheme 
for the same, he may, after— 

(a) publishing a notice in the Official 
Gazette and also in at least two news- 
papers (one in English, and the other in 
the language of the region) with a wide 
circulation in the region in which the 
trust is registered, and 

(b) giving the trustees of such trusts 
and all other interested persons due op- 
portunity to be heard, 
frame a common scheme for the same. 


(2-A) A scheme under this section 
may provide for the number of trustees, 
the mode of appointment of trustees in- 
cluding the appointment of the first 
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trustees, vesting of the trust property in 
the trustees so appointed, mode of filling 
any vacancy of a trustee, the remunera- 
tion of a trustee or manager of the pub- 
lic trust and where necessary, a clarifi- 
cation of the objects of the publie trust. 


(3) The Charity Commissioner may, 
at any time, after hearing the trustees, 
modify the scheme framed by him under 
sub-section (1) or sub-section (2). 

(4) The scheme framed under sub- 

section (1) or sub-section (2) or modified 
under sub-section (3) shall, subject to 
the decision of the competent Court 
under Section 72, have effect as a scheme 
settled or altered, as the case may be 
under a decree of a Court under Sec- 
tion 50.” 
There is a non-obstante clause. It is, 
therefore, evident that in spite of the 
provisions of Section 50 of the Act, the 
Charity Commissioner has got overriding 
powers. Sub-section (1) of Section 50-A 
of the Act in which that non obstante 
clause is found, clearly indicates that the 
Chairty Commissioner has been empower- 
ed by the legislature to frame a scheme 
for the management or administration of 
such public trust, if he is satisfied that 
it is necessary or expedient so to do. He 
himself has been empowered to initiate 
proceedings if he has reason to believe 
that in the interest of a proper manage- 
ment or administration of a public trust, 
a scheme should be settled for it. It will 
naturally depend upon his subjective 
decision. It cannot be said even by any 
stretch of imagination that for such satis- 
faction of his, meaning thereby, for com- 
ing to the conclusion that he has reason 
to believe that in the interest of proper 
management or administration of a pub- 
lic trust a scheme should be settled for 
it, any judicial inquiry was necessary. 
Mr. Nanavati has conceded to that posi- 
tion that for initiating such proceedings, 
no such judicial inquiry will be neces- 
sary. I, therefore, need not dilate on that 
point further. 


6. The legislature has also con- 
templated initiation of such proceedings 
when two or more persons having inte- 
rest in a public trust make an application 
to the Charity Commissioner in writing 
in the prescribed manner that in the inte- 
rest of a proper management or admin- 
istration of a public trust, a scheme 
should be settled for it. The word ‘pres- 
cribed’ has been defined in Section 2 (ii) 
of the Act as under: 


* 'prescribed’ means 
rules”. 
In exercise of the powers, the Govern- 
ment has framed the rules called “The 
Bombay Public Trusts (Gujarat) Rules, 
1961 (which will be hereinafter referred 
to as “the Rules”). Rule 26 of the Rules 


prescribed by 
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lays down that every application under 
Section 50-A to the Charity Commission- 
er shall set out concisely the material 
facts about the Public Trust and shall 
contain inter alia the following particu- 
lars referred to in clauses (a) to (k). In 
the instant case, we are not concerned 
With any such application, as the Charity 
Commissioner himself, having reasons to 
believe that in the interest of the proper 
management or administration of a pub- 
lic trust a scheme should be settled for 
it, had started suo motu proceedings. 


7. A plain reading of sub-section 
(1) of Section 50-A of the Act clearly in- 
dicates that the Charity Commissicner 
has jurisdiction to frame a scheme for the 
proper management or administration of 
a public trust, if, after giving the trustees 
of such trust due opportunity to be 
heard, he is satisfied that it is necessary 
or expedient so to do. It does not indi- 
cate that if the instrument of trust pre- 
sents a complete scheme for the admin- 
istration of the trust, the Charity Com- 
missioner has no jurisdiction or power to 
frame a scheme for the management or 
administration of such public trust. We 
cannot import any restrictions and read 
any such restrictions in this section 
where the legislature has not placed any 
such restrictions. It is significant to ‘note 
that sub-section (3) of Section 50-A of the 
Act even empowers the Charity Commis- 
Sloner at any time, after hearing the 
trustees, to modify the scheme framed 
by him under sub-section (1) or sub-sec- 
tion (2). A scheme has to be framed by a 
competent authority; it is by the Court 
or by the Charity Commissioner, in view 
of the provisions of the Act. The con- 
tents of the instrument of trust which 
provide for the management and admin- 
istration of the trust cannot be said to 
be a scheme, 


8. It is significant to note that 
Section 2 (7-A) of the Act defines “instru- 
ment of trust” as under: 


“instrument of trust? means the 
instrument by which the trust is created 
by the author of the trust and includes 
eon framed by a competent autho- 
rity.” 

Material part of Section 50 of the Act 
reads: 

“In any case— 


(i) where it is alleged that there is a 
breach of a public trust. 


(ii) where a direction is required to 
recover possession of a property belong- 
ing to a public trust or the proceeds 
thereof or for an account of such pro- 
perty or proceeds from any person in- 
cluding a person holding adversely to the 
public trust, or 
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(iii) where the direction of the Court 
is deemed necessary for the administra- 
tion of any public trust, 

the Charity Commissicner after making 
such enquiry as he thinks necessary or 
two or more persons having any interest 
in the trust and having obtained the con- 
sent in writing of the Charity Commis- 
sioner as provided in Section 51 may in- 
stitute a suit whether contentious or not 
in the Court within the local limits of 
whose jurisdiction the whole or part of 
the subject-matter of the trust is situate, 
to obtain a decree for any of the follow- 
ing reljefs: 

(a) to (É) aden = eases . 

(g) the settlement of a scheme or 
variation or alteration in a scheme al- 
ready settled, or ; 

(h) 


#epeeons aeneasd 


sesos 2 


‘ Provided that no suit claiming am 


of the reliefs specified in this section 
shall be instituted in respect of any pub- 
lic trust except in conformity with the 
provisions thereof: 


Provided further that the Charity 
Commissioner may, instead of instituting 
a suit, make an application to the Court 
for a variation or alteration in a scheme 
already settled.” 


It is thus evident that so far as Section 
50 of the Act is concerned, certain con- 
ditions have got to be satisfied. If. any 
one of the three conditions referred to 
‘in Section 50 of the Act is satisfied, the 
Charity Commissioner, after making such 
enquiry as he thinks necessary, can in- 
stitute a suit for getting any of the reliefs 
specified therein including a relief for 
the settlement of the scheme or variation 
or alteration in the scheme already settl- 
ed. He can also empower two or more 
persons having interest in the trust to 
institute such a suit after obtaining his 
consent in writing as provided in Section 
51 of the Act. It is further significant to 
note that the Charity Commissioner, by 
the proviso. has been empowered to move 
the Court by filing an application instead 
of institution of a suit for a variation or 
alteration in a scheme already settled. 
So far as Section 50-A of the Act is con- 
cerned, there are no such restrictions 
olaced. There is, therefore, no indication 
in any of the provisions of the Act that 
for exercising the jurisdiction of the 
Charity Commissioner for framing a 
scheme for the management or admin- 
istration of a public trust, if he has rea- 
sons to believe that in the interest of a 
proper management or administration of 
a public trust, a scheme should be settled 
for it, it must be proved that, the instru- 
ment of trust itself did not present a 
complete scheme for the administration 
of the trust. It is no doubt true that in 
the instrument of trust. Ex. 83/1, appoint- 
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ment of the first trustees is made. It lays 
down the maximum and minimum num- 
ber of trustees. It provides for the dura- 
tion of the founder trustees and the mode 
of succession to them. It provides for ap- 
pointing more trustees. It also provides 
for the increase in the maximum and 
minimum number of trustees. It provides 
for a removal of a trustee. It also pro- 
vides for disqualifications of a trustee. Jt 
also lays down the objects of the trust. 
It also deals with vesting of properties in 
the trustees. It also deals with powers 
given to the trustees to deal with mov- 
able as well as immovable properties of 
the trust. It provides for day-to-day ad- 
ministration, appointment of chairman 
by election in future and decision to be 
taken at the meeting by majority, as re- 
gards quorum, etc. It also provides for 
accounts and audits. But the fact that the 
instrument of the trust makes all these 
provisions, will not in any way come in 
the way of the Charity Commissioner as 
regards his jurisdiction to frame a sche- 
me if the conditions referred to in Sec- 
tion 50-A of the Act are satisfied. Sub- 
mission No..1 made by Mr. Nanavati, 
therefore, is devoid of any merits. 


9, Coming next to submission No. 
2, a mere glance at sub-section (2-A) of 
Section 50-A of the Act will indicate that 
there is no substance in this submission 
No. 2. It reads: 


(2-4) A scheme under this section 
may provide for the number of trustees, 
the mode of appointment of trustees in- 
cluding the appointment of the first trus- 
tees, vesting of the trust property in the 
trustees so appointed, mode of filling any 
vacancy of a trustee, the remuneration of 
a trustee or manager of the public trust 
and where necessary, a clarification of 
the objects of the public trust.” 


It is, therefore, evident that the legisla- 
ture, by insertion of this sub-section (2-A) 
by Gujarat Act No. 31 of 1962, has em- 
powered the Charity Commissioner while 
framing a scheme to provide for the mat- 
ters specified therein. It is left to him to 
provide for the number of trustees and 
the mode of appointment of trustees. It 
cannot, therefore, be said that the Cha- 
rity Commissioner has no power in re- 
gard to appointment of additional trus- 
tees. I need not dilate further on this 
point, as this question is covered by the 
decision of this Court in First Appeal No. 
118 of 1966, decided on 27-11-1972 (Guj.), 
by a Division Bench of this Court con- 
sisting of myself and C. V. Rane, J. It 
was contended in that appeal that under 
Section 50-A of the Act, the Charity 
Commissioner has no power to remove 
the original trustees who were to be trus- 
tees for life and to reduce the term of 
office of the trustee and to make provi- 
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Sions in the scheme as to the election of 
the trustees. All those contentions were 
negatived. It is observed therein: 


“According to Section 50-A of the 
Act, wide powers have been conferred on 
the Charity Commissioner to frame a 
scheme in the circumstances mentioned 
in the section. The above section inter 
alia provides that, where the Charity 
Commissioner has reason to believe that, 
in the interest of proper management or 
administration of the public trust, a 
scheme should be settled for it, he may, 
if after giving the trustees of such trust 
the opportunity to be heard, he is satis- 
fied that, it is necessary or expedient so 
to do, frame a scheme for the manage- 
ment or administration of such public 
trust. The section makes it clear that, the 
main consideration which should weigh 
with the Charity Commissioner while 
framing a scheme is that, he should be 
satisfied that, it is necessary to frame a 
scheme in the interest of the proper 
management or administration of the 
publie trust. In the present case, as ob- 
served above, the Charity Commissioner 
has pointed out in clear terms as to how 
necessary it was to frame a scheme - in 
the interest of proper management of the 
trust in question.” 


After referring to sub-section (2-A) of 
Section 50-A of the Act, it is observed: 


“The wording of sub-section (2-A) 
makes it clear that, the Charity Commis- 
sioner has powers even to fix the number 
of trustees and it cannot be denied that, 
while fixing the number of trustees, it is 
open to him to reduce or increase the 
number of trustees. If any authority is 
needed on the point, it is provided by the 
decision in the case of Bapugouda Yad- 
gouda v. Vinayak Sadashiv, AIR 1941 
Bom 317, in which it has been observed, 
‘Framing a scheme for the management 
of an institution may or may not involva 
the appointment of new trustees or the 
removal of existing trustees’, In the case 
of Guru Nathrudhaswami Guru Shidha- 
rudhaswami v. Bhimappa Gangadharappa 
Divate, AIR 1948 PC 214, also, it has been 
observed: 


‘In settling a scheme for the admin- 
istration of a charitable trust involving 
the appointment of trustees or managers, 
the Court is bound to secure persons 
whom it regards as suitable. The fact 
that the late deceased trustee desired that 
the present trustee should succeed him 
does not fetter the discretion of the Court 
or preclude consideration of the conduct 
of the present trustee both before and 
since the death of the late trustee’.” 


Submission. No. 2 also, therefore, fails. 


10. It will be convenient to decide 
submissions Nos. 3 and 4 together. It has 
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been contended vehemently by Mr. Nana- 
vati for the appellants that the functions 
that are to be discharged by the Charity 
Commissioner under Section 50-A of the 
Act are judicial functions or at any rate 
quasi judicial functions and not admin- 
istrative functions. The moment the Court 
comes to the conclusion that the func- 
tions that are to be performed are judi- 
cial functions or quasi judicial functions, 
there is no escape from the conclusion 
that the procedure that is to be followed 
is the procedure prescribed for the trial 
of a suit. Provisions of sub-section (4) of 
Section 50-A of the Act clearly indicate 
that the scheme framed under sub-sec- 
tion (1) or sub-section (2) or modified 
under sub-section (3) has been given 
effect as a scheme settled or altered, as 
the case may be, under a decree cf a 
Court under Section 50 of the Act, it is 
only subject to a decision of the compe- 
tent Court under Section 72 of the Act. 
It, therefore, means that the framing of 
a scheme even by the Charity Commis- 
sioner has been given the same effect asa 
scheme framed under a decree of a Court 
under Section 50 of the Act. Furthermore, 
Section 72 of the Act gives a right of 
appeal to any person aggrieved by the 
decision of the Charity Commissicner 
under Section 50-A of the Act. Explana- 
tion added to this section in terms states 
that in this section, the expression ‘deci- 
sion’ shall include a scheme framed or 
modified under Section 50-A. It is, there- 
fore, evident that a scheme framed or 
modified by the Charity Commissioner 
under Section 50-A of the Act will be a 
decision of a .Charity Commissioner and 
any person aggrieved by it has been 
given a right of appeal under Section 72 
of the Act. There is no escape from that 
conclusion. It was, therefore, urged by 
Mr. Nanavati that sub-section (1-A) of 
Section 72 of the Act which reads: 


“No party to such application shall 
be entitled to produce additional evi- 
dence, whether oral or documentary, be- 
fore the Court, unless the Deputy or 
Assistant Charity Commissioner or the 
Charity Commissioner has refused to 
admit evidence which ought to have been 
admitted or the Court requires any docu- 
ment to be produced or any witness to be 
examined to enable it to pronounce judg- 
ment or for any other substantial cause 
the Court thinks it necessary to allow 
such additional evidence,” 


gives an indication that the Charity Com- 
missioner has to follow the procedure in 
such a proceeding that is to be followed 
in the trial of a suit. It is only if the Cha- 
rity Commissioner has not permitted the 
person aggrieved by his decision to ad- 
duce such evidence, if the conditions spe- 
cifled in sub-section (1-A) of Section 72 
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of the Act are satisfied, such additional 
evidence can be allowed to be led in an 
application filed in the District Court 
under Section 72 of the Act. 


l 11. Mr. Nanavati has further in- 
vited my attention to Section 73 of the 
Act, which reads: 


“In holding inquiries under this Act, 
the officer holding the same shall have 
the same powers as are vested in Courts 
In respect of the following matters under 
the Code of Civil Procedure, 1908, in try- 
ing a suit: 

(a) Proof of facts by -affidavits, 

(b) summoning and enforcing the at- 
tendance of any person and examining 
him on oath, 

(c) compelling the 
documenis, 

(d) issuing of commissions.” 


He has urged that if the procedure fol- 
lowed in the trial of a suit was not to be 
followed, there was no reason for the 
legislature to engraft such a section like 
Section 73. It will be proper to refer to 
oa 78 of the Act in this context. It 
reads: 


“Save in so far as they may be in- 
consistent with anything contained in 
this Act, the provisions of the Code of 
Civil Procedure, 1908, shall apply to all 
EA i before the Court under this 

ct, 


A plain reading of this section indicates 
that it is only in the proceedings before 
the Court under the Act that the provi- 
sions of Civil Procedure Code which are 
not inconsistent with anything contained 
in this Act, will apply. It does not apply 
to proceedings before the Charity Com- 
missioner, It is significant to note that 
the word “court” has been defined in 
- Section 2 (4) of the Act as under: 


“Court? means in the Greater Bom- 
bay, the City Civil Court and elsewhere 
the District Court.” 


It is, therefore, evident that in an appli- 
cation filed under Section 72 of the Act 
before the Court, the provisions of Civil 
Procedure Code which are not inconsist- 
ent with any provisions in the Act will 
apply. But they will not apply to the 
proceedings before the Charity Commis- 
sioner. 


12. Another significant feature to 
be- noted in this context is that the sche- 
me of the Act clearly indicates that there 
are three categories of cases referred to. 
First category relates to cases wherein 
hearing of the parties and holding an 
inquiry in the prescribed manner is con- 
templated. In the second category of 
cases, hearing of parties and holding an 
inquiry in the manner ‘the Charity Com- 
missioner deems fit, is contemplated, and 
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in the third category of cases, dye oppor- 
tunity of being heard is contemplated. 


13. In the first category of cases, 
fall Sections 19, 22-A and 39 of the Act. 
Section 19 of the Act deals with inquiry 
for registration of the trust. The autho- 
rity specified therein has to make an in- 
quiry in the prescribed manner for the 
purposes of ascertaining: 

“(i} Whether a trust exists and whe- 
ther such trust is a public trust, 

(ii) Whether any property is the pro- 
perty of such trust, 

(iii) whether the whole or any sub- 
stantial portion of the subject-matter of 
the trust is situate within his jurisdic- 
tion, 

(iv) the names and addresses of the 
trustees and manager of such trust, 

(v) the mode of succession to the 
office cf the: trustee of such trust, 

(vi) the origin, nature and object of 
such trust, 

(vii) the amount of gross average 
annual income and expenditure of such 
trust, and 

(viii) any other particulars as may 

be prescribed under sub-section (5) of 
Section 18.” 
On completion of such an inquiry, the 
specified authority has to record its find- 
ings with the reasons therefor as to the 
matters mentioned in the said section, 
and to make an order for the payment of 
the registration fee. It is contemplated by 
Section 20 of the Act. 


14. Section 22-A of the Act deals 
with further inquiry by the specified au- 
thority that any particular relating to 
any public trust, which was not the sub- 
ject-matter of the inquiry under Section 
19 or sub-section (3) of Section 22, as the 
case may be, has remained to be inquir~ 
ed into. Section 39 of the Act reads: 


“On considering the report referred 

to in Section 38, and the accounts. and 
explanation, if any, furnished by the 
trustees or any other person, and after 
holding an inquiry in the prescribed 
manner, the Deputy or Assistant Charity 
Commissioner shall record his finding as 
to whether the trustees or any other per- 
son have been guilty of gross negligence, 
a breach of trust, misapplication or mis~ 
conduct which has resulted in loss to the 
public trust and make a report thereof 
to the Charity Commissioner.” 
It is thus evident that this statute which 
was 2 special statute, has made provisions 
about formal inquiries wherein questions 
regarding the proprietary rights of per- 
sons and personal'rights are concerned or- 
a person is to be visited with civil conse- 
quences. 

15. I have already stated that 
‘prescribed’ means prescribed by the 
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Rules. For such formal inquiries which 
are to be done in the prescribed manner, 
relevant rule is Rule 7 of the Rules. It 
reads: 


“Except as expressly provided in 
these rules, inquiries under the Act shall 
be held, as far as possible, in’ accordance 
with the procedure prescribed for the 
trial of suits under the Presidency Small 
Cause Courts Act, 1882, where that Act is 
in force and elsewhere under the Provin- 
cial Small Cause Courts Act, 1887. In any 
inquiry a party may appear in person or 
by his recognised agent or by a pleader 
duly appointed to act on his behalf: 


Provided that any such appearance 
shall, if the Deputy or Assistant Charity 
Commissioner so directs, be made by the 
party in person.” 


This rule will apply only where an in- 
quiry is to be made in the prescribed 
manner, Argument advanced by Mr. 
Nanavati on behalf of the appellants that 
this rule will apply to such a proceeding 
for framing a scheme initiated by the 
Charity Commissioner himself, in my 
opinion, has no substance. Jt is significant 
to note that in Rule 25 of the Rules a 
specific provision is made regarding the 
manner of holding inquiry under Section 
39 of the Act. It reads: | 

“I£ the Deputy or Assistant Charity 
Commissioner finds that there is a prima 
facie case for an inquiry under Section 
38, he shall— 

(a) fix a date for the inquiry and 
cause a notice to be served on the trustee 


or any other person concerned to appear 


on the date fixed; and 


(b) on the date fixed for such hear- 
ing, or any subsequent date to which the 
hearing may be adjourned, allow them 


an opvortunity to represent their case 
and to adduce evidence, and make any 
further inquiries as he may consider 
necessary; and 


(c} on completion of the inquiry re- 
cord his findings and the reasons there~ 
for; and 


(d) if he holds that the trustee or 

any other person has been guilty of gross 
negligence, a breach of trust, misappli- 
cation or misconduct which has resulted 
in loss to the public trust, report the 
matter to the Charity Commissioner and 
forward to him the papers of the in- 
quiry.” 
It is thus evident that a separate proce- 
dure has been provided by the rule-mak-~ 
ing authority in cases where a trustee is 
to be visited with civil consequences and 
he is to be penalised. 

15. In the second category of 
eases fall Sections 28, 40, 51 and 54. Sec- 
tion 28 of the Act deals with public trust 
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previously registered under enactments 
specified in the schedule for the purpose 
of recording entries relating: to such trust 
in the register kept under Section 17 of 
the Act. Section 40 of the Act reads: 

“The Charity Commissioner shall, 
after considering the report of the De- 
puty or Assistant Charity Commissioner, 
giving an opportunity o the person con- 
cerned and holding such inquiry as he 
thinks fit, determine— 

(a) the amount of loss caused to a 
publie trust; 

(b) whether such loss was due to 
any gross-negligence, breach of trust. 
misapplication or misconduct on the part 
of any person; 

(c) whether any of the trustees, or 
“a other person was responsible for such 
Oss; 

(d) the amount which any of the 
trustees or any other person is liable to 
pay to the public trust for such loss. 


Section 51 of the Act deals with inquiry 
to be made by the Charity Commissioner 
when the persons having an interest in 
any public trust intend to file a suit of 
the nature specified in Section 50 of the 
Act, apply to the Charity Commissioner 
in writing for his consent. Section 54 (3) 
of the Act reads: 


“The Deputy or Assistant Charity 
Commissioner shall have power to make 
such inquiry as he thinks fit to verify the 
eorrectness of the account submitted and 
may pass order for the disposal of the 
amount in the manner prescribed.” 


These two categories of cases clearly in- 
dicate that the legislature has purposely 
made distinction in the procedure to be 
followed in the different inquiries to be 
made under this special Act taking into 
account the nature of different pro- 


_ ceedings. 


17. In the third category of cases 
falls Section 50-A of the Act, which is 
material for our purposes. The legislature 
has, in my opinion, intentionally and ad- 
visedly not referred to any nature of the 
inquiry specifically. It is not stated there- 
in that the inquiry is to be made in the 
prescribed manner or the inquiry is to 
be made in the manner the Charity Com- 
missioner deems fit. The only condition 
laid down therein is that the Charity 
Commissioner is entitled to frame a sche- 
me for the management or administration 
of a public trust if he is satisfied that it 
is necessary or expedient so to do after 
giving the trustees of such trust due op- 
portunity to be heard. It, therefore, 
means that the legislature intended that 
due opportunity should be given to thej- 
trustees to be heard, and that opportunity] | 
is to be given when the Charity Commis- 
sioner has reasons to believe that in oe 
interest of the proper management or 
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administration of a public trust a scheme 
should be settled for it. It clearly means 
that it will depend upon his subjective 
satisfaction. If there is such subjective 
Satisfaction of his, he has to give the trus- 
tees due opportunity to be heard, and 
after giving such due opportunity to be 
heard, he has to satisfy himself that it is 
necessary or expedient so to do to frame 
a scheme for the management or admin- 
istration of such public trust or when 
two or more persons having interest in a 
public trust make an application to him 
in writing in the prescribed manner that 
in the interest of the proper management 
or administration of a public trust, a 
scheme should be settled for it, he has to 
give such due opportunity to the trustees 
of being heard and after being satisfied 
that it is necessary or expedient so to do, 
he is entitled to frame a scheme for the 
management or administration of such a 
public trust. In my opinion, therefore, it 
cannot be said that in all such cases, the 
procedure that is to be followed .in the 
trial of a suit has got to be followed. In 
my opinion, it will all depend on the facts 
and circumstances of each case and on 
the facts and circumstances of each case, 
one will be required to decide whether 
due opportunity to the trustees of such 
publice trust of being heard was given or 
not. 


18. In my opinion, the proposition 
enunciated: by Mr. Nanavati that in all 
cases where witnesses are not examined 
in presence of persons aggrieved and 
those witnesses have not been tendered 
for cross-examination, the Court must 
necessarily come to the conclusion that 
there is violation of principles of natural 
justice, is a very wide proposition. 


19. Mr. Nanavati, in support of 
his argument, has invited my attention to 
the decision of the Supreme Court in 
Union of India v. T. R. Varma, AIR 1957 
SC 882. It is observed therein: 


“The Evidence Act has no applica- 
tion to enquiries conducted by tribunals, 
even though they may be judicial in cha- 
racter. The law requires that such tribu- 
nals should observe rules of natural jus- 
tice in the conduct of the enquiry and if 
they do so, their decision is not liable to 
be impeached on the ground that the 
procedure followed was not in accordance 
with that, which obtains in a Court of 
law. Stating it broadly and without in- 
tending it to be exhaustive it may be ob- 


served that rules of natural justice re- 
quire that a party should have the oppor- 
tunity of adducing all relevant evidence 
on which he relies, that the evidence of 
the opponent should be taken in his pre- 
sence, and that he should be given the 
opportunity of _cross~examining the wit- 
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nesses examined by that party, and that 
no meterials should be relied on against 
him without his being given an opportu- 
nity of explaining them. If these rules are 
satisfied, the enquiry is not open to at- 
tack on the ground that the procedure 
laid dcwn in the Evidence Act for taking 
evidence was not strictly followed.” 

20. I will refer to a later decision 
of the Supreme Court in Union of India 
v. P. K. Roy, AIR 1968 SC 850, wherein 
it is .in terms stated: , 


“The extent and application of the 
doctrine of natural justice cannot be im- 
prisoned within the strait-jacket of a 
rigid formula. The application of the 
doctrine depends upon the nature of the 
jurisdiction conferred on the administra- 
tive authority, upon the character of the 
rights of the persons affected, the scheme 
and policy of the statute and cther rele- 
vant circumstances disclosed in the parti- 
cular case.” 


21. In the latest decision of the 
Supreme Court in Hira Nath Mishra v. 
The Principal, Rajendra Medical College, 
Ranchi, Civil Appeal No. 2757 (N) of 1972, 
decided on 4-4-1973 = (reported in AIR 
1973 SC 1260) the Supreme Court had to 
deal with a case where the students, who 
were dismissed for miscoduct, contended 
that the rules of natural justice had not 
been followed before the order was pass- 
ed against them expelling them from the 
college. They submitted that the enquiry, 
if any, had been held behind their back; 
the witnesses who gave evidence against 
them were not examined in their pre- 
sence; there was no opportunity to cross- 
examine the witnesses with a view to 
test the'r veracity; that the Committee’s 
report was not made available to them 
and for all these reasons the enquiry was 
vitiated and the order passed by the Prin- 
cipal acting on the report was illegal. 
The High Court held that rules of natu- 
ral justice were not inflexible and that 
in the circumstances and the facts of the 
case, the requirements of natural justice 
had been satisfied. On those very grounds, 
which did not find support with the High 
Court, appeal to the Supreme Court was 
sought to be supported. The Supreme 
Court has observed: 


"The High Court was plainly right 
in holding that principles of natural jus- 
tice are not inflexible and may differ in 
different circumstances. This Court has 
pointed out in AIR 1968 SC 850 (referred 
to by me earlier) at page 187 that the doc- 
trine of natural justice cannot be impri- 
soned within the strait-jacket of a rigid 
formula and its application depends upon 
several factors. In the present case the 
complaint made to the Principal related 
to an extremely serious matter as it in- 
volved not merely internal discipline but 


a 
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the safety of the girl students living in 
the hostel under the guardianship of the 
college authorities. These authorities 
were in loco parentis to all the students— 
male and female—who were living in the 
hostels and the responsibility towards 
the young girl students was greater be- 
cause their guardians had entrusted them 
to their care by putting them in the hos- 
tels attached to the college.” 


After referring to two English decisions, 
observations made by Harman, J., in 


Byrne v. Kinematograph Rentors Society 
Ltd., (1958) 2 All ER 579, have been 
quoted: 


“What, then, are the requirements of 
natural justice in a case of this kind? 
First, I think that the person accused 
should know the nature of the accusation 
made: secondly that he should be given 
an opportunity to state his case; and 
thirdly, of course, that the tribunal 
should act in good faith. I do not think 
that there really is anything more.” 


After quoting those observations, it is ob- 
served : 


“Rules of natural justice cannot re- 
main the same applying to all conditions. 
We know of statutes in India like the 
Goonda Acts which permit evidence be- 
ing collected behind the back of the 
Goonda and the Goonda being merely 
asked to represent against the main 
charges arising out of the evidence col- 
lected. Care is taken to see that the wit- 
nesses who gave statements would not be 
identified. In such cases there is no ques- 
tion of the witnesses being called and the 
goonds being given an opportunity to 
cross-examine the witnesses. The reason 


„is obvious. No witnesses will come for- 


ward to give eviderice in the presence of 
the goonda. However, unsavoury the pro- 
cedure may appear to a judicial mind, 
these are facts of life which are to be 
faced.” 


There is no doubt that the functions to 
be discharged by the Charity Commis- 
sioner in a proceeding under Section 50-A 
of the Act are of a quasi judicial charac- 
ter. It cannot be said that it is to dis- 
charge administrative functions. Section 
50-A (4) of the Act clearly indicates that 
the decision regarding the framing of a 
scheme or a modification of a scheme by 
the Charity Commissioner has the effect 
as a scheme settled or altered, as the 
case may be, under a decree of a Court 
under Section 50. It is also made appeal- 
able. In my opinion, as said earlier, the 
legislature has advisedly stated that the 
Charity Commissioner has to come to a 
decision and frame a scheme after giving 
opportunity to the trustees of being heard 
and on his satisfaction, that it is neces- 
sary or expedient so to do. If really the 
procedure of a trial of a suit was to be 
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followed or the inquiry was to be made 
in the prescribed manner in all cases fall- 
ing under Section 50-A of the Act, the 
legislature could have very well made a 
specific provision in that behalf. If the 
suit trial procedure was to be followed, 
in my opinion, there would have been no 
good reason for the legislature to em- 
power the Charity Commissioner to 
frame such a scheme as that could have 
been done by institution of a suit by the 
Charity Commissioner as contemplated 
under Section 50 of the Act. In my opin- 
ion, therefore, what is required to be 
seen is, whether on the facts and circum- 
stances of the case, could it be said that 
due opportunity of being heard was given 
to the appellants-trustees or not. 


22. Before I embark on that in- 
quiry, I would like to refer to the deci- 
sion of the Supreme Court in A. K. Krai- 
pak v. Union of India, AIR 1970 SC 150. 
The observations made therein are: 


“The aim of the rules of natural jus- 
tice is to secure justice or to put it neza- 
tively to prevent miscarriage of justice. 
These rules can operate only in areas not 
covered by any law validly made. In 
other words they do not supplant the law 
of the land but supplement it. The con- 
cept of natural justice has undergone a 
great deal of change in recent years. 


In the past only two rules were re- 
copnised but in course of time many more 
subsidiary rules came to be added to 
these rules. Till very recently it was the 
opinion of the Courts that unless the 
authority concerned was required by the 
law under which it functioned to act judi- 
cially there was no room for the applica- 
tion of the rules of natural justice. The 
validity of that limitation is now ques- 
tioned. If the purpose of the rules ‘of 
natural justice is to prevent miscarriage 
of justice there is no reason why those 
rules should be made inapplicable to ad- 
ministrative enquiries. Ofentimes it is 
not easy to draw the line that demarcates 
administrative enquiries from quasi judi- 
cial enquiries. Enquiries which were con- 
sidered administrative at one time are 
now being considered as quasi judicial in 
character. Arriving at a just decision is 
the aim of both quasi judicial enquiries 
as well as administrative enquiries. An 
unjust decision in an administrative en- 
quiry may have more far reaching effect 
than a decision in a quasi judicial en- 
quiry. 

The rules of natural justice are not 
embodied rules. What particular rule of 


natural justice should apply to a given 
case must depend to a great extent on 
the facts and circumstances of that case, 
the framework of the law under which 


the enquiry is held and the constitution 
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of the Tribunal or body of persons ap- 
pointed for that purpose. Whenever a 


complaint is made: before. a Court that 

some principle of natural justice had been 
contravened the Court has to decide whe- 
ther the observance oz that rule was ne- 
cessary for a just decision on the facts of 
that case.” 


I am in respectful agreement with these 
observations made, and I am bound by 
them also. 


23. In Shah Jagmohandas Purshot- 
tamdas v. Jamnadas Vrajlal Gandhi, 
Guj LR 49 = (AIR 1965 Guj 181), this 
Court has observed: 


“The power to remove a member of 
the Committee on good cause shown 1s 
clearly a judicial power. The function of 
appointing and removing trustees is thus 
a judicial function properly exercisable 
by a Court of law. In view of Section 92 
of the Civil Procedure Code it is futile 
to contend that the power to appoint or 
remove trustees is an administrative 
power and not a judicial power and the 
reference to the District Court must 
therefore be regarded as reference to the 
presiding officer of the District Court as 
a persona designata and not to the Dis- 
trict Court as a Court of law.” 


I have, therefore, no hesitation in coming 
to the conclusion that the functions that 
are to be discharged by the Charity Com- 
missioner under Section 50-A of the Act 
are quasi judicial functions. One has, 
‘therefore, to see whether there is any 
violation of principles of natural justice. 
It is significant to nete that the authori- 
ties referred to in Section 37 of the Act 


which includes the Charity Commissioner - 


amongst them, have been given super- 
visory jurisdiction over such public 
trusts. 


24. In the Charity Commissioner, 
Bombay v. The Municipality of Taloda, 
a Division Bench of the Bombay High 
Court has observed: 


“In order to consider whether or not 
this contention is sound, we must con- 
sider the scheme of the Act and the func- 
tions which the Charity Commissioner 
exercises in relation to public trusts. 
There cannot be any scope for doubt that 
the Crown or Government is parens pa- 
trix in respect of wards and is also the 
-protector of charities in general (see Tu- 
dor on Charities, 5th Edn., p. 174). From 
time to time various Acts were made by 
the Government both Central and State 
for controlling mismanagement in the 
properties of public trusts. However, it 
was only about 1950 in almost every 
State that Acts for the supervision of 
public trusts came to be passed. The pur- 
pose of the Act as shown by the preamble 
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is to make better provision for the ad- 
ministration of public religious and cha- 
ritable trusts in the State and having 
due regard to the purpose of the Act, i.e. 
it having been passed for the public good. 
it is tne duty of the Courts of justice to 
put such a construction upon it and may 
tend to the furtherance rather than to 
the restriction of the powers conferred 
by it apon the Charity Commissioner.” 


These observations were made in connec- 
tion with the contention raised, whether 
the Charity Commissioner has a right to 
appeal, and he can be said to be an ag- 
grieved person. 


25. It is significant to note that in 
the instant case, the trustee-principal 
made an application making twelve griev- 
ances against the trustees and especially 
agains? the secretary-trustee. That appli- 
cation was made on 21-8-1965 to the Cha- 
rity Commissioner. Assistant Charity 
Commissioner, Baroda, made inquiry in 
nee of the Charity 
Commissioner. He had even to take ac- 
tion for the production of the account 
books and other documents of the trust 
under Section 37 of the Act. It was only 
after resorting to such action that he 
could avail of those account books of the 
trust. He recorded the statements of both 
persons connected with the inquiry and 
made his own report to the Charity Com- 
missioner and sent all the inquiry papers 
with the statements collected by him as 
well as the documents or notes of the 
documents and the account bcoks of the 
trust. Another significant fact to be borne 
in mind is that thereafter the Charity 
Commissioner had issued notices for hears 
ing the parties and both—trustee-princi- 
pal and secretary~trustee—were heard by 
him on 18-3-1966 and 19-3-1966 in pursu- 
ance of the report of the Assistant Cha- 
rity Commissioner, remarks were seen 
and the persons concerned were asked to 
offer their explanation. Trustee-principal 
submitted his explanation while secre- 
tary-trustee did not submit his explana- 
tion. It is only after hearing the parties, 
Mr. P. H. Parikh, the then Charity Com- 
missioner, passed an order, Ex. 103, dated 
5-5-1966. It is necessary to refer to this 
most important document, as challenge 
is made by Mr. Nanavati that in the in- 
stant case, there is no evidence whatso- 
ever to enable the Charity Commissioner 
to come to the conclusion that it is neces- 
sary or expedient to frame a scheme for 
the proper management or administration 
of the trust in question. 


26. The Charity Commissioner has 
referred to the grievances mada by the 
trustee-principal and has comes to his 
own conclusion in respect of them, deal- 
ing with them in separate paragraphs and 
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has made the following observations at 
the end of his order, dated 5-5-1966: 

"It appears that Shri Jaswant Naik 
(trustee-principal) and Shri Mahesh Ko- 
thari (Secretary-trustee) who were once 
friends, have fallen out more especially 
after Shri Kothari became the Secretary 
of this trust in 1965. The trust is created 
in the year 1962. It appears that accounts 
of the trust were first kept by Shri Naik 
from 1962 to 1964. It was urged by Shri 
Mahesh Kothari that Shri Naik has raised 
all these contentions about management 
and accounts not only for the period dur- 
ing which he became the Secretary but 
also for the period during which he kept 
the accounts. It is true that he had not 
brought all these irregularities, ete. in the 
management and the accounts to the 
notice of the Charity Organisations prior 
to October, 1965. On examination of ac- 
counts of both these periods it is found 
that the management is not proper in the 
sense it should be and the accounts are 
not maintained in proper and regular 
manner. It is also found that except Shri 
Kothari and Shri Naik, the remaining 
trustees do not take active part in the 
management of the trust. I would sug- 
gest that the trustees should get a scheme 
framed for the proper management and 
administration of this trust so that pro- 
per rules and regulations can be settled 
for all matters connected with the ma- 
nagement of this trust as laid down in 
Section 50-A of the Bombay Public Trusts 
Act, 1950. If the trustees do not apply for 
framing a scheme on or before 1-7-1966, 
we may start suo motu scheme proceed- 
ing under Section 50-A of the Bombay 
Public Trusts Act, 1950. The Board of 
trustees may be informed as to what they 
are required to do under this report. Shri 
Mahesh Kothari may also be informed as 
to what he.is required to do under the 
report. The copies of the said letters may 
be sent to Shri Jaswant Naik.” 


It is thus evident that the then Charity 
Commissioner, on examination of accounts 
and hearing both the parties reached the 
conclusion that the management was not 
proper in the sense that it should be and 
accourts were not maintained in the pro- 
per and regular manner. It was also 
found that except the trustee principal 
and the secretary trustee, the remaining 
trustees do not take active part in the 
management of the trust. Another signifi- 
cant feature of this document is that the 
copies of these reports were sent to the 
persons concerned who were directed to 
comply with the directions given. 


27.28, $ % + x ¥ # 
29. I have already referred. to the 
averments made by these concerned. per- 


sons in their written statements filed in 
suo motu scheme proceeding. It thus ap- 
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pears that hardly any challenge was 
made to the conclusion reached by the 
then Charity Commissioner in his order, 
Ex. 108, dat2zd 5-5-1966. The matter does 
not. rest there only. It is significant to 
note that on 24-3-1966, in the presence of 
all these concerned parties, during the 
pendency of this proceeding, the Charity 
Commissioner inspected the office of the 
trust and scrutinised the accounts and in- 
spected the documents and had found 
several irregularities. In his judgment, 
Ex. 3, in para. 4, the Charity Commis- 
sioner has stated: 


“in the presence of parties at their 
request, the office of the trust was visit- 
ed and certain books of account and pro- 
ceeding book of the trust were inspected 
and the metter was formally discussed. 
On the next day ie. on 25-3-1969, Advo- 
cates Messrs. A. B. Patel, K. N. Shah, V. V. 
Gandhi and U, T. Shah were present. 


. Trustees-opponents Nos. 4 and 6 and inte- 


rested perscns Shri Naranbhai Madhav- 
bhai Rathod...... were also present. The 
matter was further discussed in the 


course of which, on behalf of the trus- 
tees-opponents, it was orally agreed that 
a proper scheme be framed.” ` 


On the next day, persons referred to 
therein were present. Opponent No. 4 
Mahesh Koczhari produced certain docu- 
ments with the list, Ex. 84. Further dis- 
cussion was held and further hearing was 
kept at Navsari at 11-30 am. on 24-4-69 
and 25-4-1969 at the request of the par- 
ties. The Charity Commissioner framed 
the necessary points for determination: . 


- 1. Whether it is necessary or expedi- 
ent to frame a scheme for the manage- 
ment or administration of “Sanskar Bha- 
rati, Navsari Publie Trust”? 


2. If yes, what scheme should be 

framed? 
He answered point No. 1 in the affirma- 
A and framed the scheme as ner Ex. 
30. -t is significant to note that 
the Charity Commissioner has given ela- 
borate reasons for coming to his conclu- 
sion that it is necessary and expedient to 
frame a scheme for the management or 
administration of the trust in question. 
It is, I must Say, a good reasoned order. 
: * 


In my opinion, inquiry having been start- 
ed by the Charity Commissioner himself 
who has goz supervisory jurisdiction, if he 
has reasons to believe that in the inte- 
rest of prorer management or administra- 
tion of a public trust a scheme should be 
settled for it, this approach made by the 
Charity Commissioner is perfectly justi- 
fied and legal. 

31-32. * $ ¥ s +o # 


33 — It is thus evident that learned 
Charity Commr, Chokhawala has ee 
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red to, in detail the materials brought on 
the record which go to show that the 
management was not properly done and 
Ja the interests of the trust, for proper 
management and administration of the 
trust, it was necessary to frame a scheme. 
In such a case, where the Supervisory 
body itself acts after collecting the mate- 
rials in an initial inquiry and after the 
trustees were given proper opportunity 
to explain and they do not say anything 
agaimst the findings arrived at, and on 
the contrary, gave assurance to rectify 
and in the course of proceedings also, the 
state of affairs found is in’ confirmation 
of the earlier conclusion regarding im- 
proper management and irregular main- 
tenance of accounts, it is difficult to 
understand how it could be said that 
these persons were not given due oppor- 
tunity of being heard. On the contrary, it 
can be said that they were given all op- 
portunities to explain. It was their own 
acts to be explained. As these acts were 
all of practically indefensible character, 
they have chosen to take up an attitude 
that the persons whose statements were 
collected at the initial inquiry should be 
asked to confirm their statements in 
the proceeding itself in their presence 
and they should be tendered for cross- 
examination. Supervisory authority itself 
had collected the materials and it was in 
relation to their own acts which they had 
to explain and they were given sufficient 
opportunity from time to time to explain. 
They did not choose to explain them be- 
fore the Charity Commissioner as well as 
in the District Court and no serious at- 
tempt has been made to explain before 
me and to point out any data indicating 
that the conclusion reached by the learn~ 
ed Charity Commissioner is not justified. 
+ * $ a = 


Appeal dismissed. 
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Index Note:— (A) Bombay Rents, 
Hotels and Lodging House Rates Con- 
trol Act (1947), Section 12 — Trans- 
fer of a claim for arrears of rent — Whe- 
ther the claim still retains the character 
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of a claim for rent in the hands of the 
transferee.. 


Brief Note:— (A) When it is said that 
a particular amount has remained due as 
rent, what it means is that by implica- 
tion the character of landlord and tenant 
is imputed to the creditor and the debtor 
so far as the amount due is concerned. 
Therefore, for determining the character 
of the liability, it is always necessary to 
consider the status of the debtor and the 
creditor. If this status is not found to be 
that of a landlord and a tenant, then the 
character of liability, which can be attri- 
buted to that amount, cannot be that of 
rent. It becomes purely a liability to pay 
a particular amount but that amount 
would necessarily lose its character of 
rent. (Paras 30, 32) 


In view of this, on transfer of‘a claim 
for arrears of rent by the original land- 
lord the assignee does not become land- 
lord with reference to these arrears and 
therefore the arrears need not be paid to 
the landlord or deposited in court by the 
tenant to save himself from eviction 
under S. 12. AIR 1960 Cal 378, Relied on; 
AIR 1963 All 47, Dissented from: (1971) 
12 Guj LR 595 held no longer good law 
in view of AIR 1973 Guj 131 (FB). : 

(Para 34) 


Cases Referred: Chronological Paras 


AIR 1973 Guj 181 = 13 Guj LR 880 (FB), 
Nanalal Girdharilal v. . Gulamnabi 
Jamalbhai 30 

(1971) 12 Guj LR 595 = ILR (1971) Guj 
635, Bai Dahiba v. Jitendra Kanaiyalal 


Parikh 30 
AIR 1969 NSC 72 = Civil Appeal No. 361 
of 1966, D/- 13-3-1969, Ramchander 


Narsey & Co. v. Wamanrao Shenoy 33 
AIR 1963 Ali 47 = 1962 All LJ 828, Ram 
Prakash Ghai v. Karamchand 25; a 


AIR 1960 Cal 378 = 63 Cal WN 976, 
Daya Debi v. Chapala Debi T. 23; 


25, 33 
AIR 1957 Andh Pra 190 = (1957) 1 Andh 
WR 309 (FB), Gangaraju v. Gopala 
Krishnamurthi 27 
AIR 1949 Cal 571 = ILR (1945) 2 Cal 591, 
Kanto Mohan Mullick v. Jyotish Chan- 
dra Mukherjee 29, 3 
AIR 1944 Pat 129 = 214 Ind Cas 84, Ma- 
dhabilata v. Butto Krishto Roy 27 
AIR 1932 Bom 478 = 34 Bom LR 991, 
Shankarappa Kotrabasappa v. Khatum- 
bi Jamaluddinsab 27 
AIR 1923 Mad 177 = 16 Mad LW 887, 
Suryanarayan v. Venkayya 27 
AIR 1923 Pat 165 = 67 Ind Cas 451, Ra- 
meshwar v, Rani Reknath 27 
K. N. Mankad, for Petitioner; Y. S. 
Mankad, for Opponent. 
ORDER:— This revision application 
arises out of the eviction suit filed by the 
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opponent-plaintiff against the petitioner- 
defendant in the Court of Civil Judge, 
Junior Division, Gandhidham, where the 
said suit was registered as Civil Suit No. 
88/66. The opponent-plaintiff has claimed 
the eviction on two grounds, namely, (1) 
bona fide and reasonable personal re- 
quirement of the suit premises 
non-payment of rent for more than 6 
months. The trial court decreed the op- 
ponent’s suit on both these grounds and 
the same decree has been confirmed by 
the Appellate Court in Appeal No. 35/67 
of the court of District Judge, Kutch at 
Bhuj. . , 

2 to 4, % x, *% i $ 

5, So far as arrears of rent are 
concerned, the facts are that the peti- 
tioner was in arrears of rent from 1-4-65 
to 3230-6-66 amounting to Rs. 225/- at the 
rate of Rs. 15/- per month. He was, there- 
fore, given a notice to pay up the rent 
with demand to quit. This notice is dated 
27-6-66 and the same is found at Ex. 22. 
The petitioner-tenant contended in reply 
to this notice demanding arrears of rent, 
that he had spent Rs. 337.52 for necessary 
repairs and, therefore, was entitled to 
set cff this amount against the rent in 
arrears. 


6. The learned Judges of both the 
lower courts have found that according 
to Section 23 of the Rent Act, the peti- 
tioner-tenant was not entitled to deduct 
or recover any amount on account of re- 
pairs, which exceeded 1/4th of the rent 
payable by the tenant for the whole year, 
excluding 1/4th of the proportionate taxes 
in respect of premises payable to the 
local authority concerned for that year. 
Under these circumstances, the lower 
courts found that the  petitioner-tenant 
was in arrears of rent for more than six 
months and was liable to be evicted even 
for that reason. 


i: So .far as this question of 
arrears of rent is concerned, a point of 
law, which was urged at the time of 
hearing of this revision application on 
behalf of the petitioner-tenant by his 
learned Advocate Shri K. N. Mankad, 
was that the petitioner was originally a 
tenant of Sindhu Resettlement Corpora- 
tion Ltd., Adipur (hereinafter referred i0 
as the ‘Corporation’) and till 6th June, 
1966 he was liable to pay the rent to that 
Corporation. But since that Corporation 
assigned its rights to collect rent in ar- 
rears in favour of the opponent-plaintiff 
on 6th June, 1966, the rent in arrears 
till that date ceased to carry the charac- 
ter of rent and became an actionable 
elaim and, therefore, provisions of Sec- 
tion 12 of the Rent Act did not apply to 
the amount of rent, which was im arrears 
till 6th June, 1966. For this proposition 
Shri Mankad has put reliance on the de- 
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cision given by a Division Bench of Cal- 
cutta High Court in Daya Devi v. Cha- 
pala Devi, AIR 1960 Cal 378. 

8 to 22, * % s G * is 

23. Shri K. N. Mankad, is how- 
ever, found to be on stronger ground on 
his next contention as regards this ques- 
tion. His contention is that the rent in 


arrears was assigned by the Corporation 


to the plaintiff only on 6th June, 1965. 
Therefore, the rent from 1-4-65 to 31-5-66 
i.e, the rert for 14 months ceased to carry 
the character of rent the moment it was 
assigned by the Corporation to the plaii- 
tiff for a valuable consideration. Accord- 
ing to Shri Mankad, if this rent in ar-. 
rears ceased to carry with it the charac- 
ter of rent, it became purely an action- 
able claim and, therefore, no payment or 
tender thereof was required to be made 
as contemplated by Section 12 of the Rent 
Act. Here Shri Mankad has relied upon 
the above referred Calcutta decision of 
AIR 1960 Cal 378, wherein it is held that 
a claim for arrears of rent ioses the 
character of rent as soon as it is assigned. 
and that the cause of action for recovery 
of arrears of rent is completely satisfied 
as soon as the assignor receives the con- 
sideration for which he sells, the arrears 
of rent ard what the assignee purchases 
is not the cause of action for recovery of 
arrears of rent, but the right of the as- 
signor to recover those arrears. This 
right of assignor being a property, it is 
transferable under the main provisions 
of Section 6 of the Transfer of Property 
Act and it is not hit by any of the clauses 
which appear in that section. 


24. If the above contention of 
Shri Mankad is accepted, then it follows 
that the errears of rent, which were as- 
signed by the Corporation to the plain- 
tiff, ceased to bear the character of rent 
and were converted into an actionable 
claim to recover a particular debt and, 
therefore, the provisions of Section 12 of 
the Rent Act, which refer only to “rent” 
would have no application to the facts of 
the case. 

_ 25. Shri Y. S. Mankad, who ap- 
peared on behalf of the opponent-plain- 
tiff, however, contended that the Calcutta 
decision ož AIR 1960 Cal 378 (supra) is 
not only not applicable to the facts of 
the case, kut the same does not lay down 
a good law in view of the decision given 
by a Division Bench of Allahabad High 
Court in Ram Prakash Ghai v. Karam 
Chand, AIR 1963 All 47. As will be clear 
from the discussion which follows, this 
Allahabad decision has taken undoubted- 
ly a view which is contrary to the view 
taken by the Calcutta High Court in 
Daya Debi's case, AIR 1960 Cal 378. 

26. In view of these conflicting 
decisions, it is necessary to go into a 
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detailed consideration of the question in- 
volved in this point. 


27. The Transfer of Property Act 
contains three relevant provisions which 
have good deal of bearing on this ques- 
tion. They are Sections 103, 3 and 6. Sec- 
tion 103 of this Act contemplates trans- 
fer of actionable claims and says that a 
transfer of such claims shall be effected 
only by execution of an instrument in 
writing signed by the transferor or his 
duly authorised agent. Sub-section (2) 
thereof further provides that transferee 
of ‘an actionable claim may upon execu- 
tion of the instrument of transfer, sue 
or institute proceedings for the same in 
his own name without obtaining the 
_ transferor’s consent to the said suit or 
proceeding, and without making him a 
party thereto. The section does not define 
the expression “actionable claim” but 
this definition is found in Section 3 of the 
Act, which says that “actionable claim” 
means “a claim to any debt, other than 
a debt secured by mortgage of immove- 
able property or 
pledge of moveable property, or to any 
beneficial interest in moveable property 
mot in the possession, either actual or 
constructive, of the claimant, which the 
Civil Courts recognise as affording 
grounds for relief, whether such debt or 
beneficial interest be existent, acertiing, 
conditional or contingert. In short, this 
definition excludes from its scope the 
debts, which are secured by mortgage or 
hypothecation. All other debts are, there- 
fore, covered by this definition and can 
be considered as actionable claims. Now 
the landlord’s right to recover the arrears 
of rent from his tenant is nothing but a 
right to recover a debt due to him. Such 
a right is, therefore, an actionable claim 
as held in various decisions including the 
decision given by the High Court of 
Bombay in Shankarappa Kotrabasappa 
Harpanhalli v. Khatumbi Jamaluddinsab, 
AIR 1932 Bom 478. Other decisions are 
Kameshwar v. Reknath, AIR 1923 Pat 
165, Suryanarayan v. Venkayya, AIR 
1923 Mad 177, Madhabilata v. Butto Kri+ 
sto Roy, AIR 1944 Pat 129 and Ganga- 
raju v. Gopala Krishnamurthi, AIR 1957 
Andh Pra 190 (FB). 

28. The.third relevant provision 


is contained in Section 6 (e) of the Act, 
which says that a mere right to sue can- 


not be transferred. The above referred . 


decisions also show that -when a claim 
to arrears of rent is transferred along 
with the possession of the property, it 
cannot be considered as a transfer of 
mere right to sue. These decisions, there- 
fore, establish that when a claim to 
arrears of rent is transferred along with 
the: property, out of which this claim 
arises, it is a valid transfer of an action= 
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able claim as contemplated by Section 
103, of the Transfer of Property Act. 


29. Now the question is whether 
when a claim for arrears of rent is trans- 
ferred, the said claim still retains the 
character of a claim for rent in the hands 
of the transferee. Answer to this ques- 
tion is provided by the above referred 
Calcutta decision given in Daya Debi’s 
case in the negative. The ratio of that 
decision is that cause of action for re- 
covery of arrears of rent is completely 
Satisfied as soon as the assignor receives 
the consideration for which he sells the 
arrears of rent and what the assignee 
purchases is not the ¢ause of action for 
recovery of arrears of rent, but the 
right of the assignor to recover those ar- 
rears. This right being a property, it be- 
comes transferable as such. According to 
this decision, therefore, -a claim to ar- 
rears of rent ceases to be a claim for rent 
and is converted into an actionable claim 
as defined by Section 3 of the Transfer 
of Property Act. A view contrary to this 
decision is taken by the Allahabad High 
Court as stated in AIR 1963 All 47. A 
Similar view is also taken by a Single 
Judge of Calcutta High Court in an ear- 
lier case of Kanto Mohan Mallik v. Jyo- 
tish Chandra Mukherji, ILR (1945) 2 Cal 
591 = (AIR 1949 Cal 571). The question 
nes of these two views is prefer- 
able. 


30. The above referred decision 
of the Allahabad High Court shows that 
the learned Judges therein considered 
the provisions of Section 3 (1) (a) of the 
U. P. (Temporary) Control of Rent and 
Eviction Act (8 of 1947), which provided 
that a tenanf is liable to be evicted if he 
has “wiifully failed to make payment to 
the landlord of any arrears of rent with- 
in one month: of the service upon him of 
a notice of demand from the landlord”. 
That was a case in which arrears of rent 
were assigned in favour of the new land- 
lord. Therefore, an argument was ad- 
vanced before the court that demand 
under the above referred Section 3 (1) (a) 
ef the U. P. Act was required to be made 
by a landlord for the rent due to himself 
and, therefore, a transferee of the arrears 
of rent was not the landlord within the 
meaning of Section 3 (1) (a) of the U. P. 
Act, because, the arrears of rent, which 
were transferred to him; were not due 
to him but were due to the previous land- 
lord. This argument was rejected by the 
court having regard to the definition of 
the word “landlord” given in U. P. Act. 
That definition says that a landlord 
means “a person to whom rent is pay- | 
able by a tenant in respect of any ac- 
commodation and includes the agent, at- 
torney, heir or assignee of the landlord 
and a tenant in relation to his sub-ten< 
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ant”. Relying upon this definition, the 


High Court found that even an assignee 
or a transferee of the original landlord 
was a “landlord” within the meaning of 
the above definition and, therefore, it 
cannot be said that the rent in arrears 
was not due to a landlord. It is thus ob- 
vious that this decision proceeds on the 
presumption that the artificial definition 
of landlord given in the concerned Act 
would also govern the provisions as re- 
gards the eviction. In fact the artificial 
definition of the word “landlord” given 
in Section 5 (8) of our Rent Act was pro- 
jected into the provisions of Section 12 
of our Rent Act by a single Judge deci- 
Sion of this court in Bai Dahiba v. Jiten- 
dra Kanaiyalal Parikh, (1971) 12 Guj LR 
595. Now this decision can no more he 
regarded as good law in view of the Full 
Bench decision given in Nanalal Girdhar- 
lal v. Gulamnabi Jamalbhai, (1972) 13 
Guj LR 880 = (AIR 1973 Guj 131). In 
this Full Bench decision this court has 
considered how far the artificial definition 
of the word “landlord” given in Section 
5 (3) of the Rent Act can be useful for 
interpreting Section 12 of the Rent Ast. 
The Full Bench considered the question 
what would be the meaning in which the 
word “landlord” is used in the relevant 
provisions of the Rent Act. It cons:dered 
whether it was used in ordinary sense 
in which it is understood in the general 
law of the landlord and the tenant cr 
whether it is used in the extended sense 
given in Section 5 (3) of the Rent Act. 
It then proceeded to consider the various 
provisions contained in Section 12 of the 
Rent Act and-came to the conclusion 
that the subject and context in which the 
word “landlord” is used in Section 12 of 
the Rent Act clearly indicates that this 
word means the landlord who would, but 
for the injunction contained in Sectio: 
12, be entitled to recover possession of 
the premises, The court also expressed 
an opinion that the artificial definition 
of the word “landlord” given in Section 
5 (3) of the Rent Act, cannot be inducted 
into Section 12. If this is so, we must 
proceed on the footing that the word, 
which is found used in Section 12 of our 
Rent Act, would not include the persons 
who were not landlords according to the 
meaning attributed to that term under 
the general law of landlord and tenant 
at the time when the rent had accrued 
due. In other words, if the opponent- 
_ jplaintiff was not the landlord at the time 
when the accrued rent fell due, then he 
cannot take advantage of the provisions 
of Section 12 on the ground that the 
petitioner~-tenant has not paid that rent 
to him even though called upon to do so 
by a regular notice. In my opinion, there- 
fore, the very basis of the Allahabad de- 
cision on which the reliance is placed by 
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Shri Y. S. Mankad, is taken away by the 
above referred Full Bench decision of 
this Court. 


31. Shri Y. S. Mankad also placed 
reliance upon the following observations 
of the Allahabad decision in the above 
referred case of AIR 1963 All 47: 


“The contention of the learned coun- 
sel for the appellant that the arrears oz 
rent which were due to the previous 
landlord were not arrears of rent in the 
hands of the plaintiff, does not stand to 
reason. So far as the defaulting tenant is 
concerned, it was an arrear of rent due 
against him. Whether that arrear of rent 
was now payable to the plaintiff or to his 
predecessor-in-title is wholly immaterial. 


Every arrear of rent is also a debt 
and it is transferable as a debt. But that 
does not mean that the character of the 
liability changes because of its having 
been transferred from one hand to ano- 
ther. The method of transfer cannot 
change the nature of the liability.” 


Relying upon these observations, Shri 
Y. S. Mankad, contended that even if it is 
believed that the word “landlord” ap- 
pearing in Section 12 should not neces- 
sarily be interpreted as defined in Sec- 
tion 5 (3) of the Rent Act, the fact re- 
mains that so far as the petitioner-tenant 
is concerned, his debt carried with it the 
character of rent in arrears. 


32. With due respect to the learn- 
ed Judges of the Allahabad High Ccurt, 
who have decided the above referred 
case of Ram Prakash Ghai v. Karam 
Chand, I find myself unable to accept the 
reasoning adopted by them in the above 
quoted portion of their judgment. It can- 
not be gainsaid that the word “landlord” 
connotes the existence of a relationship 
of a landlord and a tenant. Therefore, 
when a particular amount is found due 
as rent, it is necessarily postulated hat 
the person from whom that amount is 
found due is a tenant and the person to 
whom it is found due is his landlord with 
regard to the amount in question. There- 
fore, when we say that a particular 
amount remains due as rent, we by ne- 
cessary implication impute the charac- 
ter of landlord and tenant to the credi- 
tor and the debtor, so far as the amcunt 
due is concerned, and if that is so. in 
order to determine the character of the 
liability, it is always necessary to consi- 
der the status of the debtor and the ere- 
ditor. If this status is not found to be that 
of a landlord and a tenant, then the cha- 
racter of liability, which can be attribut- 
ed to that amount, cannot be that of rant. 
It becomes purely a liability to pay a par- 
ticular amount but that amount weuld 
necessarily lose its character of rent. 
Under the circumstances, I do not find it 
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possible to accept the reasoning which 
has guided the learned Judges of the Alla- 


habad High Court in the above quoted: 


observations. In my view, the reasoning 
adopted by the Calcutta High Court in 
Daya Debi’s case is acceptable and, there- 
fore, the same should de followed; 


33. My attention was drawn by 
the learned advocates of the parties to 
an unreported decision of the Supreme 
Court in Ramchander Narsey & Co. v. 
Wamanrao. V. Shenoy, Civil Appeal No. 
361 of 1986 decided on 13-3-1969 = (re- 
ported in AIR 1969 NST 72). In this de- 
cision their Lordships of the Supreme 
Court have referred to the Calcutta de- 
cision of AIR 1960 Cal 378 (supra) and 
ILR (1945) 2 Cal 591 = (AIR 1949 Cal 
571) (supra). But since the facts of that 
case were different, the Supreme Court 
has not expressed its ovinion on the dis- 
puted question and has kept the present 
point res integra. The facts relevant of the 
‘Supreme Court case were that the first 
respondent of the appeal before the Sup- 
reme Court was the owner of the suit 
premises and the appellant was the ten- 
ant of the said premises. The first respon- 
dent’s case was that the appellant-tenant 
defaulted in payment of rent from the 
the year 1950. He, therefore, served the 
appellant-tenant with a notice to quit on 
12th December, 1955. One of the grounds 
on which the.ejectment of the tenant was 
sought was his failure to pay the rent 
due for more than six months. The tenant 
in his reply to this notice raised a con- 
tention as regards the standard rent. 
However, he did not file any application 
for fixation of standard rent till April 18, 
1958. Thereafter the suit was filed by the 
first respondent on 4th August, 1958. Dur- 
ing the pendency of the suit the first res- 
pondent sold away the suit premises to 
his wife who was arrayed as respondent 
No. 2 and was, therefore, impleaded as 
such in the suit. One of the questions 
which arose before the Supreme Court 
was whether the second respondent Le. 
the transferee-landlord was not entitled 
to take advantage of the default in pay- 
ment of rent to the transferor-landlord. 
Dealing with this point, the Supreme 
Court has observed as under: 


‘Tt was urged on behalf of the ap- 
pellant that in view of the assignment 
by the ist respondent in favour of the 
9nd respondent, no decree for possession 
could have been passed in favour of the 
second respondent. The argument in this 
regard proceeded thus: As soon as there 
was an assignment of the arrears of rent, 
those arrears ceased to be rent; they be- 
came debt in law and -therefore there 
was no question of paying the same or 
tendering them in court as required by 
Section 12 (3) (b). Hence no decree for 
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ejectment could have been passed. In 
support of this contention reliance was 
placed on the decision of Calcutta High 
Court in Sm. Daya Debi v. Chapala Debi. 
We are unable to accept this contention. 
In the case referred to above the assign- 
ment of the rent had taken place prior 
to the institution of the suit. Under that 
circumstance the Calcutta High Court 
opined chat at the time of the institution 
of the suit there were no arrears of rent. 
It is nct necessary for our present pur- 
pose to consider the correctness of that 
decision. Suffice it to say that on the 
facts of this case, the rule laid down in 
that case is not apposite. Herein admit- 
tedly, on the date the suit was insti- 
tuted, there was a valid cause of action 
for evicting the appellant. What the 
court has to consider in every case is wha- 
ther the suit was validly instituted. If a 
suit is validly instituted a decree must 
necessarily follow, unless the law pres- 
eribes otherwise. Undoubtedly the pre- 
sent suit is based on a valid cause of ac- 
tion. Therefore all that we have to see 
is whether any subsequent event has 
happened necessitating the denial of the 
relief asked for. Paying or tendering the 
money under Section 12 (3) (b) is merely 
a concession granted to the tenant. He 
may avail of that concession or he may 
not aveil of it. If he avails of that con- 
cession then the relief of ejectment asked 
for wil. not be granted though the land- 
lord will ordinarily be entitled to the 
costs of the suit. There is no denying the 
fact that at the time the suit was insti- 
tuted, the Ist respondent was the “land- 
lord”, as defined in the Act and at the 
time the decree came to be made, the 
9nd plaintiff was the “landlord”. The 
deed of assignment has not been printed. 
Therefore, we do not know its terms, We 
have to proceed on the basis that the Ist 
respondent had assigned all his rights, 
title and interest in the suit premises to 
the 2nd plaintiff. We must assume that in 
particular he had also assigned his right 
in the decree that may be passed in the 
suit. Learned counsel for the respondents 
referred to us in this connection the de- 
cision of the Calcutta. High Court in 
Kanto M. Mullick v. Jyotish Chandra 
Mukhetii. Undoubtedly that decision 
supports the contention of the respon- 
dent but it is not necessary for us to rest 
our decision on the basis of the rule laid 
down in that case.” 


These observations make it clear that 
Daya Debi’s case is distinguished by the 
Supreme Court on the ground that in that 
case tne assignment of rent had taken 
place prior to the institution of the suit, 
and therefore, the Calcutta High Court 
in Daya Debi’s case opined that at the 
time of the institution of the suit, there 
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was no arrears of rent. However, in the 
case dealt with by the Supreme Court 
on the day on which the suit was insti- 
tuted, there was a valid cause of action 
and the assignment of rent in arrears 
was made after the suit was instituted. 
Distinguishing the Daya Debi’s case in 
this manner, the Supreme Court has not 
found it necessary to consider the cor- 
rectness of that decision. Thus, this de- 
cision of the Supreme Court is not found 
in any manner helpful for deciding the 
facts of the present case. 


34, I am therefore of the opinion 
ithat when the original landlord transfers 
the arrears of rent due to him from his 
tenant to someone else, the assignee does 
not become landlord with reference to 
these arrears and the arrears lose their 
Jcharacter as rent and, therefore, these 
arrears need not be tendered or paid to 
the landlord or deposited in court by the 
tenant to save himself from eviction 
under the provisions of Section 12 of 
the Rent Act. ° 


35. In this view of the matter, the 
petitioner-tenant cannot be said to have 
been in arrears of rent for more than 6 
months and if that is so, decree for evic- 
tion cannot be passed against him on the 
ground that he is not ready and willing 
to pay the rent in arrears for six or more 
than six months. i 


36. .In view of the above discus- 
sion, this revision application should be 
allowed, the same is allowed and the de- 
cree passed by the lower court is set 
aside. The opponent-plaintiff’s suit stands 
dismissed. In view of the fact that the 
dispute between the parties involves 
points of law, there shall be no order as 
to costs. 


Application allowed. 
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Index Note:— (A) Motor Vehicles 
Act (1939), S. 96 (2), CI. (b) (ii) — Third 
party risks — Defences open to insurer 
— Scooter accident — As far as driver 
was concerned, term in the insurance 
policy limiting liability of insurer, to 
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cases where “person diving holds a lic- 
ense to drive the motor cycle or has 


Shaileshkumar 


held” — Interpretation — Scooter driver 
holding Jearmer’s licence, which had ex- 
pired —- Scooter driver covered by the 


term and insurer not absolved frora 


liability to make sood damages. 


Brief Note:— (A) Where cl. (b) of the 
term in the :nsurance policy of a scooter 
vehicle relat.ng to limits of liability cf 
the insurer, as far as ‘driver’ was con- 
cerned, provided: “(b) Any other person 
who is driving on the insured’s order or 
with his permission, Provided that the 
person driving holds a licence to drive 
the motor cycle or has held and is not 
disqualified for holding or obtaining such 
a licence”, the insurance company is 
liable to make good the damages from 
the accident where the accident took 
place when the vehicle was being driven 
with the permission of the owner, by a 
person who neld a learner’s licence some 
time in the vast and the licence had ex- 
pired on the date of the accident, The 
expression “zhe person driving holds a 
licence to drive the motor cycle” in the 
proviso to el (b) in the policy means not 
only a fully qualified and regularly lic- 
ensed driyer but it also means a learner 
driver: Fire or Motor insurance by E. R. 
Hardy Ivamy, 1968 Edition p. 231 and 
Road Traffic Offences by G., S. Wilkin- 
son, 54th Ecition, p. 196, Ref. - 

(Paras 23, 24) 

If a person had held in the past a 
licence and was not disqualified for hold- 
ing it or obtaining it at the date of the 
accident, such a person falls in- the cate- 
gory of persons described by the expres- 
sion “has held” in the proviso to clause 
(b) in the aforesaid term and the risk 
arising out cf the accident committed by 
such a person is underwritten by the in- 
surance comoany. English case law ref. 

(Para 24) 


Index Note:— (B) Motor Vehicles Act 
(1939), S. 96 (i) — Defences open to in- 
surer —- No decree obtained against in- - 
sured — Insurer does not become liable. 

Brief Note:—(B) The condition pre- 
cedent to passing or enforcing a decree 
against an insurer under Section 96 (1) 
is that it must first be obtained against 
the person insured. If a claim has been 
made and decreed against an insured, the 
liability which falls on such an insured, 
is to be mace good by his insurer. If no 
claim has been made and no decree has 
been obtained against an insured, his in- 
surer does not become liable to satisfy 
any decree, even though the evidence 
may disclose that there was negligence on 
the part of the insured, which had con- 
tributed to the accident. The deeming fic- 
tion incorporated in sub-section (1) by 
the expression “as if he were the judg- 
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ment-debtor in respect-of the liability” 
will turn into reality what is otherwise 
a fiction if a decree is passed against an 
insured, (Para 26) 
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AIR 1972 Mad 15 = 1971 Ace CJ 318, 
Motor Owners Insurance Co. Ltd. v. 
V. Daniel 25 
(1964) 1 Lloyd’s Rep 192 = 114 LJ 208 
(Cty. Ct.), Rendlesham v. Dunne 23 
(1953) 2 All ER 874 = (1953) 1 WLR 1199, 
Edwards v. Griffiths 25 


S. B. Vakil, for Appellant; B. R. Shah 
(for No. 5), M. D. Pandya for H, K. Tha- 
kore (for No. 1), N. R. Oza (for No. 4) 
and J. P. Patel (for No. 3), for Respon- 
dents. 


S. H. SHETH, J.:— On 17th January, 
1968, original opponent No. 1 had been 
driving scooter No. GJE 3177 in the City 
of Ahmedabad, Opponent No. 2 is the 
owner of that scooter and opponent No. 3 
is its insurer. It was of Lambretta make. 
Opponent No. 1 is hereinafter described 
as the Lambretta driver for the sake of 
clarity. Opponent No. 4 had been driving 
his own scooter No. GJE 4742. It was 
insured with opponent No. 5. Opponent 
No. 4 is hereinafter described as the 
Vespa driver for the sake of clarity. The 
latter mentioned scooter was of Vespa 
make. On the pillion seat of the Vespa 
scooter, Gordhandas (hereinafter referred 
to as ‘the deceased’ for the sake of bre- 
vity), residing in the Pritamnagar Jain 
Society area of the City of Ahmedabad, 
had been sitting. The Lambretta driver 
and the Vespa driver had been proceed- 
ing on cross roads. At the intersection of 
the roads, the Lambretta scodter struck 
the Vespa scooter, as a result of which 
the latter scooter was thrown away into 
the fencing of a neighbouring bungalow 
and it got entangled therein. The deceas- 
ed, who was on the pillion seat of the 
Vespa scooter, fell down in the fencing 
and sustained multiple injuries and mul- 
tiple compound „and complicated frac- 
tures. He was removed to the hospital, 
where he died within an hour or two of 
the accident. 


Ze The claimants, who are his 
heirs and legal representatives, filed the 
present claim petition against the owner, 
the driver and the insurer of the Lam- 
bretta scooter and joined into this claim 
petition the owner and driver of the 
Vespa scooter and its insurer. They 
claimed from opponents Nos. 1, 2 and 3 
— driver, owner and insurer of the Lam- 
bretta scooter—and opponent No. ae 
insurer of the Vespa scooter-——a sum 0 
Rs. 1,30,000/- in damages for having 
caused the accidental death of the oer 
ceased by rash and negligent driving o 
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those scooters. In the course of the trial 
of the claim petition before the Motor 
Accidents Claims Tribunal, the original 
claim’ of Rs. 1,30,000/- was voluntarily 
reduced by the claimants to Rs. 75,000/-. 
The Tribunal heard the claim petition 
and found that none of the scooter dri- 
vers was rash and negligent in driving 
his scooter and that therefore, the claim- 
ants were not entitled to claim any da- 
mages from the opponents. It appears 
that, in the opinion of the Tribunal, it 
was an inevitable accident. In view of 
this principal finding recorded by the 
Tribunal, it dismissed the claim petition, 


3. It is that order of dismissal of 
the claim petition, filed under Section 
110-A of the Motor Vehicles Act, 1939, 
whick is challenged by the claimants in 
this zppeal 


4, Before we proceed with the 
examination of the evidence, it is neces- 
sary to note a couple of points. In the 
claim petition, the claimants, inter dlia, 
averred that opponent No. 1, the Lam- 
bretta driver, had been negligent in 
drivirg his vehicle and that his rash and 
negligent driving had led to the occur- 
rence of the accident, So far as the Vespa 
driver, the opponent No. 4, was concern- 
ed, they averred that he was not directly 
or indirectly responsible for causing the 
said accident or contributing to it and 
that, therefore, he was not liable to pay 
any damages to the claimants. Having 
made this averment in favour of the 
Vespa driver, they did not pray- for any 
decree against him. However, so far as 
the insurer of the Vespa scooter was con- 
cerned, they stated that it was liable to 
the claimants in damages. Therefore, 
they prayed for a decree against oppo- 
nent No. 5. As a result of the averments 
made by the claimants in the claim peti- 
tion, they prayed for decree against op- 
ponents Nas. 1, 2, 3 and 5 and did not 
pray for amy decree against opponent 
No. 4. In the course of the trial of the 
claim petition, an application was made 
by the claimants at Ex. 63 praying for 
an amendment of the claim petition. It 
was made on 13th February, 1969. By the 
proposed amendment, they wanted to 
incorporate an alternative contention, so 
far as the Vespa driver was concerned, 
stating that, if the evidence disclosed 
that the Vespa.driver was either wholly 
or partly liable for the accident in ques- 
tion, he should be held liable to the 
claimants in damages. Consequent upon 
this proposed amendment, they also 
prayed for an amendment of the prayer 
clause whereby they intended to seek 
decree against opponent No. 4 also. The 
Tribunal, by its order, dated 28th Febru- 
ary, 1969, rejected that application. Two 
reasons weighed with the Tribunal in re- 
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jecting that application for amendment. 
The first reason was that, if the propos- 
ed amendment was allowed to be made 
to the claim petition, it would convert 
the original claim petition into a claim 
for compensation against opponent No. 4, 
who had been absolved from all liability 
by the claimants in so far as the aver- 
ments made in the original claim petition 
were concerned. The second reason was 
that a valuable right had accrued to op- 
ponent No. 4 from the bar of limitation, 
which had, at the date of the amendment 
application, become operative against the 
claimants. In this behalf, the Tribunal 
was further of the opinion that there 
was no reason why delay should be con- 
doned and the claimants should be allow- 
ed to incorporate their claim against the 
opponent No. 4 


5. Mr. Vakil, in the first instance, 
tried to challenge this order made by the 
Tribunal below Ex. 63 on several grounds. 
He was quite vehement and assertive in 
his challenge to the propriety and vali- 
dity of that order. We, therefore, heard 
him at a considerable length. However, 
at the resumed hearing of the appeal, 
Mr. Vakil expressed his desire to give 
up all contentions against that order and 
told us that the claimants were acquiesc- 
ing in that order. Therefore, that order 
has now become final and conclusive and 
we are not required to examine the vali- 
dity and propriety of that order. One of 
the reasons, which appears to have 
weighed with Mr, Vakil in giving up his 
contention. against that order, is that the 
deceased was-.the father-in-law of the 
opponent No. 4 and it is, therefore, that 
the claimants, the heirs and legal repre- 
sentatives of the deceased, were not inte- 
rested in making any claim for compen- 
sation against the opponent No. 4. 


6. In this state of affairs, since 
there is no claim made against opponent 
No. 4, no award can be made against 
him. The appeal against him, therefore, 
must fail. We are of the opinion that 
since no award has been sought against 
opponent No. 4 no award can be made 
against opponent: No. 5, the insurer of 
opponent No. 4, we shall deal with it 
later on in the course of this judgment. 


7 to 22, 
¥ X 


23. It has been contended before 
us on behalf of opponent No. 3, the in- 
surer of Lambretta scooter, that, in terms 
of the insurance policy issued by it, Ex. 
103, read with Section 96 of the Motor 
Vehicles Act, 1939, it is not liable to 
indemnify the opponent No. 2 and to pay 
the aforesaid amount to the claimants. 
It has been contended by Mr. Vakil on 
behalf of the claimants that, under Sec- 


tion 96 of the Act, such contention is not. 


r 
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open to opponent No. 3. Mr. Patel, ap- 
pearing for opponent No. 3, has sought 
to controvert that contention. It is ne- 
cessary, therefore, to have a look at Sec- 
tion 96. of the Motor Vehicles Act. Sub- 
clause (ii) of clause (b) of sub-section (2) 
of Section 95 provides that an insurance 
company to whom a notice of the pro- 
ceeding has been given is entitled to de- 
fend the action on the ground that there 
has been a breach, inter alia, of the fol- 
lowing condition of the policy:— 


ta condition excluding driving by a 


“named perscn or persons or by any per- 


son who is not duly licensed, or by 
any person who has been disqualified for 
holding or obtaining a . driving licence 
during the period of disqualification.” 


Mr. Patel has, on the strength of the 
said clause, contended that the opponent 
No. 1, who had been driving the Lam- 
bretta scooter, was not a “duly licensed” 
driver and that the opponent No. 2, ihe 
insured, had committed a -breach of the 
said condition of the policy. Mr. Vakil 
appearing for the claimants has contend- 
ed that the expression “duly licensed” 
not only means a person holding a regu- 
lar licence to drive but also includes a 
learner, who holds a learner’s driving 
licence. In order to bring home this con- 
tention, Mr. Vakil has relied upon Sec- 
tion 3 and clauses (5) and (5-A) of Section 
2. Clause (5° of Section 2 defines the ex- 
pression “driver”. Clause (5A) of Sec- 
tion 2 defines the expression “driving 
licence”. He has also relied upon sub- 
section (2) of Section 3, read with Rule 
16 of the Bombay Motor Vehicles Rules, 
1959. Rule 16 read with sub-section (2) 
of Section 3 carves out an exception and 
provides for the circumstances under 
which a learner’s licence can be issued to 
a person who will then not be subject to 
the rigour of sub-section (1) of Section 3. 
Our attenticn has also been invited to 
form L. Lr. appended to. the Rules, The 
expression used is “licensed to drive as 
a learner”. The warning appended as a 
foot-note to the said form mentions “duly 
licensed to drive”. The form L. Lr. A. 
appended ta the said Rules uses the ex- 
pression ‘driving licence”. The first men- 
tioned form is a form of learner’s driv- 
ing licence. The second mentioned form 
is a form of application for learner’s 
driving licence. Clause (i) of sub-rule (1) 
of Rule 16 uses the expression “learner's 
driving licence”. Sub-rule (6) of Rule 16 
uses the expression ‘driving’. All these 
expressions used in sub-section (2) of 
Section 3 and Rule 16 and the aforesaid 
two forms go to show, according to Mr. 
Vakil, that the learner’s driving licence 
falls within the expression “duly licens- 
ed”. Section 96 is relevant only in so 
far as we have to discover what defence 
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js available to the insurance company 
against a third party. The expression 
“duly licensed” used in sub-clause (ii) of 
clause (b) of sub-section (2) of Section 96 
indeed permits an insurance company to 
raise a defence relating to the holding of 
a licence. If the appropriate term incor- 
porated in the insurance policy is wider 
in connotation than what the expression 
“duly licensed” permits, it shall not be 
available to the insurance company 
against the third party to the extent to 
which it transgresses beyond the con- 


rotation of the expression “duly licens-. 


ed”. If an appropriate term in an insur- 
ance policy is more liberal in connota- 
tion than the expression ‘duly licensed” 
permits can a third party rely upon it 
for the satisfaction of the judgment .ob- 
tained by it against the insured? It is 
necessary, therefore, to see the appropri- 
ate term in the policy, Ex. 103. It reads 
-as follows:— 
“Limits of Liability: 


(a) The Insured 

The insured may also drive a motor 
cycle not belonging to him and not hired 
to him under a Hire Purchase Agree- 


` ment. 


(b) Any other person who is driving 
on the Insured’s order or with his per- 
mission : 

Provided that the person driving 
holds a licence to drive the Motor Cycle 
or has held and is not disqualified for 
holding or obtaining such a licence”. 


The concept which emerges from the 
expression “duly licensed” as contended 
by Mr. Patel, is more emphatic and is 
capable of permitting an insurance com- 
pany to provide for a condition different 
from the one which we have quoted 
above. One thing is clear in our mind 
that the idea which is conveyed by the 
word “duly” used in the expression 
“duly licensed” does not find its place in 
the above quoted term of the policy. 
Since the term in the policy appears to 
us more liberal, so far as third parties 
are concerned than what the expression 
“duly licensed” used in Section 96 may 
connote, it is not necessary for us to de- 
termine the exact scope and connotation 
of the expression “duly licensed”. We, 
therefore, do not decide whether the ex- 
pression “duly licensed” includes within 
its ambit a person who holds a learner’s 
driving licence and confine our decision 
to the interpretation of the aforesaid 
term of the policy, Ex. 103. In the instant 
ease, the opponent No. 2 had not been 
driving the Lambretta scooter at the ma- 
terial time. Theréfore. clause (a) in the 
above quoted term of the policy has no 
application to this case. There is no dis- 
pute before us that opponent No. 1 had 
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been driving the. Lambretta scooter with 
the permission of the opponent No. 2, the 
owner of the Lambretta scooter, He had 
a learner’s driving licence, which had ex- 


pired on 20th October, 1967, sometime 
before the accident occurred, Is he in- 
cluded within the meaning of the ex- 


pression “the person driving holds a 
licence to drive the motor cycle or has 
held...... ” used in the proviso to clause 
(b) in the aforesaid term of the policy? 
Mr. Vakil has contended that the afore- 
Said term in the policy does not express- 
ly exclude a learner and that, therefore, 
we must construe the aforesaid clause so 
as to mean not only a regular and fully 
qualified driver but also a learner. He 
has also contended that opponent No. 3, 
the insurer, has made a departure while 
underwriting the risk under the policy. 
Whereas Section 96 of the Motor Vehicles 
Act, 1939 requires an insurance company 
to underwrite the risk arising out of the 
accidents committed by persons who are ` 
“duly licensed” by the aforesaid term in, 
the policy, the insurance company, op- 
ponent No. 3, has underwritten greater 
risk by deleting the concept emerging 
from the expression “duly licensed”. In 
his turn, Mr. Patel has argued that the 
risks involved in permitting an insured 
to have his vehicle driven by a learner 
and by a regular and fully qualified dri- 
ver are different. According to him, in 
the case of a learner, the insurance com- 
pany underwrites a greater risk, while 
in the case of a regular and fully quali- 
fied driver, it underwrites a lesser risk. 
The argument advanced by Mr. Patel is 
ex facie plausible but it cannot lead us 
to construe the policy in a particular 
manner. The construction of the relevant 
term in the policy depends upon the lan- 
guage which it has employed. Now, with- 
in the meaning of the proviso to clause 
(b) in the aforesaid term of the policy, 
the opponent No. 3 has underwritten a 
risk arising out of an accident committed 
by a person while driving the motor 
cycle, if he “holds a licence to drive the 
motor cycle or has held and is not dis- 
qualified for holding or obtaining such a 
licence”. Mr. Patel has tried to advance 
his contention on two grounds. His first 
ground is that the expression “the per- 
son driving holds a licence to drive” 
means “the person driving holds a regu- 
lar licence to drive”. If we have to accept 
the contention raised by Mr. Patel, we 
will have to add the word “regular” be- 
fore the word “licence” and to qualify 
it, The question, therefore, which arises 
for our consideration is this, does the 
language employed in the proviso to 
clause (b) in the aforesaid term of the 
policy necessarily lead to that implica- 
tion? In order to make good this conten-— 


tion, he has invited our attention to Ge- 
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neral Exception No. (8) (b) specified in 
the policy, Ex. 103. General Exception 
No, (€) (b) reads as under:— 

"The Company shall not be liable 
under this policy in respect of 
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(3) any accident loss, damage and/or 
-liability caused, sustained or incurred 
whilst the Motor Cycle is 
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than a Driver”. 


Ha has asked us to read the aforesaid 
proviso in clause (b) in the above quoted 
term of the policy in light of General 
Exception (8) (b). When both are read 
together, one is not in a position to throw 
any light upon another, because the con- 
cept which emerges out of the expression 

“driver” used in general exception (3) 
(b) is also the concept which emerges out 
of the expression “the person driving 
holds a licence to drive” used in the pro- 
viso to clause (bo) in the aforesaid term. 
One who drives a motor cycle is a driver. 
What is, therefore, the meaning of the 
expression “drive” or “driver” appearing 
in the policy? If the insurance company 
had intended to subject the insured to the 
condition that his vehicle should be dri- 
ven by a regular license-holder, there 
was ncething which prevented the insur- 
ance company from using the expression 
“a regular licence” in place of the ex- 
pression “a licence” used in the proviso 
to clause (b) in the aforesaid term. Se- 
condly, can we say that a learner, when 
he drives a vehicle under the learner’s 
driving licence, does not hold a licence 
to drive? The expression used in the 
policy has got to be construed in the 
light of the definition given in the Act. 
The expression “driver” has been given 
an inclusive definition in the Act. It in- 
cludes where a separate person acts as a 
steersman of a motor vehicle, that per- 
son as well as any other person engaged 
in the driving of the vehicle, Now, Rule 
16 of the Bombay Motor Vehicles Rules, 
1959, inter alia, provides, that a learner 
driver must have an instructor by his 
side who is duly licensed to drive the 
vehicle. But the proviso to sub-rule (1) 
of Rule 16 lays down that the aforesaid 
requirement shall not apply to a person 
who is learning to drive a two-wheeled 
motor cycle with or without a side-car 
attached. It is, therefore, clear that a 
person, who has just taken out a learner’s 
driving licence and who, on the strength 
of such a licence, wants to learn to drive 
a motor cycle is not required to have a 
duly licensed instructor by his side. In 
other words, such a person can be in full 
control of his motor cycle. He tries to 
drive the vehicle and in the process tries 
to learn. He is in complete control of the 
vehicle. If a steersman, which is the ex- 
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pression used in the definition of “dri- 
ver” given in clause (5) of Section 2, 
means a person who handles the steering 
and if he îs included within the defini- 
tion of the expression “driver”, a learner, 
who is learning to drive a motor cycle is 
both a steersman in the narrow sense and 
driver in the wider sense. The test which 
we apply where a learner has been driv- 
ing a motor cycle is whether he is in full 
or partial zontrol of the vehicle. So far 
as motor cycles are concerned, the learn- 
ers are in full control of their vehicles. 
We have no doubt in our mind, therefore, 
that a learner drives a motor cycle when 
he tries to learn driving under a learner’s 
driving licence. If that is what is meani 
by the expression “drive”, it must lead 
to the logical conclusion that the expres- 
sion “a licence to drive” not only means 
a regular licence to drive but also a 
learner’s licence to drive. What is con- 
templated by sub-section (2) of Section 3 
of the Act is also the concept of driving 
by receiving instruction to drive, Rule 16 
of the Bombay Motor Vehicles Rules, 
1959, which has been framed to give 
effect to sub-section (2) of Section 3, also 
contemplates that a learner drives when 
it says that “sub-section (1) of Section 3 
shall not apply to any person driving a 
motor vehizle in a public place during 
the course of receiving instruction or of 
gaining experience in driving with the 
object of presenting himself for the test 
required by sub-section (6) of Section 7 
ee ”. Clause (i) of sub-rule (1) of Rule 
16 also contemplates that a person who 
holds a learner’s driving licence is a dri- 
ver and that such a person is entitled to 
drive his vehicle. Clause (ii) of sub-rule 
(1) of Rule 16 also contemplates that a 
learner is a driver, who, where it is re- 
quired, must have an instructor by his 
side, who is duly licensed to drive the 
vehicle. It :s, therefore, clear that where 
there is a learner and an instructor by 
his side, both are drivers and, where 
there is na instructor by the side of a 
learner, as in the case of a motor cycle, 
the learner is a driver. Form L. Lr. A. 
appended to the Rules also contemplates 
the same thing, An applicant for a learn- 
er’s driving licence is required to state 
in his application as follows:—~— “I hereby 
apply for a driving licence authorising 
me to drive as a learner a vehicle of the 
following class”. It is, therefore, clear 
that the Legislature contemplates that a 
learner alsa drives a vehicle. The form 
L. Lr, appended to the said Rules also 


states that the applicant (who is to be- 
named by him) is licensed to drive as a 
learner. Driving, therefore, is common 
both to a fully qualified driver as well 
as to a learner. Whereas a fully qualified 
driver drives a vehicle either for making 
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an income or for pleasure, as in the case 
of an owner-driver, a learner drives a 
vehicle in order to learn driving. There- 
fore, both drive a motor vehicle with 
different objects in view. The difference 
in the objects with which they drive a 
vehicle cannot cloud the concept of driv- 
ing in the case of a learner. For the rea- 
sons stated above, we are of the opinion 
that the expression “the person driving 
holds a licence to drive the motor cycle” 
means not only a fully qualified and re- 
gularly licensed driver but it also means 
a learner driver. Mr, Vakil has invited 
our attention to a passage in ‘Fire and 
Motor Insurance’ by E. R. Hardy Ivamy, 
1968 Edition. At p. 231, under the caption 
“Licence” includes “Provisional Licence”, 
It has been stated there that the expres~ 
sion “licence” includes a provisional lic- 
ence. The aforesaid observation made by 
the learned author has been based upon 
the decision of the Westminster County 
Court in Rendlesham v. Dunne reported 
in (1964) 1 Lloyd’s Rep 192. In that deci- 
Sion, Judge Herbert of the Westminster 
County Court has held that the meaning 
of the word “licence” cannot be restrict- 
ed to “full licence”. Indeed, his decision 
has been based upon Road Traffic Act, 
1960 of Great Britain, The scheme of the 
Motor Vehicles Act, 1939, is largely simi- 
lar to Road Traffic Act, 1960, Mr. Vakil 
has also invited our attention to Road 
Traffic Offences by G. S. Wilkinson, 5th 
Edition, At p. 196, it has been observed 
that the expression “who holds or has 
-held a driving licence” includes a driver 
who has once held a licence, even though 
such a licence was provisional. That ob- 
servation has also been made by the 
learned author on the strength of the 
aforesaid decision of the Westminster 
County Court in (1964) 1 Lloyd’s Rep 192. 
We have made reference to the aforesaid 
_ two books just to show that in matters, 
which raise such questions, there is iden« 
tical thinking in England also, 


24. Mr. Patel has next contended 
that the learner’s driving licence issued 
to the Lambretta driver had already ex- 
pired in October 1967 and was not in 
force when the accident in question was 
committed. According to him, therefore, 
Since the lambretta driver did not hold, 
on the date of the accident in question, 
an effective learner’s driving licence, the 
insurer, opponent No. 3, cannot be made 
liable for the risk arising out of the acci- 
dent committed by him, The examination 
of this contention takes us again to clause 
(b) in the said term in the policy. To re- 
peat it states “that the person driving 
holds a licence to drive the Motor Cycle 
or has held and is not disqualified for 
holding or obtaining such a licence”. If 
ecu No. 1 had held some time in 
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the past a licence to drive a motor cycle 
and was not disqualified for holding or 
obtaining it, he would be the person, who 
would be covered by the said proviso. 
The contention which Mr. Patel has rais- 
ed is that the expression ‘thas held” con- 
notes that the opponent No. 1 had held a 
licence in the past and that it continued 
to be in force on the date of the accident. 
It is impossible for us to uphold that con- 
tention of his. If the .lambretta driver 
had held a licence in the past and if it 
was in force on the date of the accident, 
he would fall in the category of persons . 
holding a licence. He cannot fall under 


the category of a person who can-be said 
to have held a licence. The expression 
“has held”, in our opinion, means a lic- 
ence which was held by a person in the 
past and which was not effective on the 
date of the accident. If a person had held 
in the past a licence and was not dis- 
qualified for holding it or obtaining it at 
the date of the accident, such a person 
falls in the category of persons described 
by the proviso to clause (b) in the afore- 
said term and the risk arising out of the 
accident committed by such a person is 
underwritten bv the insurance company. 
The disqualifications for holding a lic- 
ence are those which are specified in Sec- 
tions 15, 16 and 17 of the Act. The dis- 
qualification to obtain a licence appears 


to be one contemplated by Section 4 of 
the Act. If we are correct in our inter- 
pretation of the aforesaid ` proviso to 
clause (b) in both the respects, it means 
that the insurer, opponent No. 3, has 
underwritten the.risk arising out of the 
accident committed by the learner driver, 
opponent No. 1, who once upon a time 
held a learner’s driving licence and who 
did not have such an effective licence at 
the date of the accident. 


25. Mr. Patel has invited our at- 
tention to the decision of the Madras 
High Court in Motor Owners’ Insurance 
Company Ltd. v. V. Daniel, 1971 Acc CJ 
318 = (AIR 1972 Mad 15). The learned 
Single Judge of the Madras High Court 
has held in that case that since the dri- 
ver in that case had not a valid licence 
on the date of the accident, the liability 
of the insurance company was excluded. 
He has negatived the contention raised 
on behalf of the insured in that case that 
it would be sufficient if the driver of the 
vehicle had held a licence at some ante- 
rior point of time and that the licence 
need not be in force at the time-of the 
accident. The observation made in that 
decision is a pure ipse dixit. No reasons 
have been stated by the learned Judge in 
support of his observation. In view of the 
express language employed in the pro- 
viso to clause (b) in the aforesaid term in 
the policy, we are unable to agree with 
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the observation made by the Madras High 
Court in that decision, The decision of 
the Queen’s Bench Division in Edwards 
v. Griffiths, (1953) 2 All ER 874 (875) 
has been cited before us. In that case, the 
driver passed in 1951 a driving test and 
was granted a driver’s licence for 12 
months. After the expiration of the 
licence, he applied for a new licence, 
which was refused to him. In February, 
1953, he drove a motor tractor belonging 
to his employer and was charged with 
driving a motor vehicle without a policy 
of insurance being in force. The certifi- 
eate of insurance of his employer con- 
tained a proviso that the driver must 
hold a licence to'drive the vehicle or 
that he must have held one and not be 
disqualified for holding or obtaining such 
a licence. It was held in that case that the 
facts that the driver held a licence in 
the past and that he was not disqualified 
from obtaining one were sufficient to ex- 
onerate him from the offence with which 
he was charged. The next decision, which 
has been cited before us, is an unreport- 
ed decision of D. A. Desai, J. in First 
Appeal No. 190 of 1968, decided by ‘him 
on 31st January, 1973 (Guj), On exami- 
nation of an identical term in the policy, 
with which he was concerned in that 
ease, he has taken the view that an in- 
surer .is bound to make good the risk 
arising out of an accident committed by 
a driver, who once held a licence, though 
he did not have an effective licence on 
the date of the accident and was not dis- 
qualified from holding or obtaining it. 
For the reasons stated in our judgment, 
we are in complete agreement with the 
conclusion recorded by the learned Judge 
in that case. In view of our finding that 
a person who holds or has held a learn- 
er’s driving licence is covered by the 
proviso to clause (b) and since the lam- 
bretta driver had held a learner’s driv- 
ing licence prior to the date of the acci- 
dent and indisputably he was not dis- 
qualified from holding or obtaining it, 
the opponent No. 3 is liable to make good 
the risk which has arisen out of the 
accident committed by opponent No. 1. 
the lambretta driver. That opponent No. 
1 was not disqualified from holding cr 
obtaining a learner’s driving licence is 
proved by the fact that, two days after 
the occurrence of the accident in ques- 
tion, on 19th January, 1968, his learner’s 
driving licence was renewed for a fur- 
ther period of three months. In view of 
the finding recorded by us, we are of the 
opinion that opponent No. 3, The Com- 
monwealth Insurance Co. Ltd, is liable 
to satisfy the judgment which we have 
‘pronounced against the opponents Nos. 1 
and 2. The risk which the opponent No. 
3 has underwritten under the policy is 
unlimited. Therefore, the said insurer is 
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liable to satisfy the entire judgment with 
interest and costs. 


26. Mr. Vakil has next contended 
that opponent No. 5, the insurer of the 
Vespa scooter, is also liable to Satisfy the 
Judgment pronounced by us. In this case, 
the claiments have not prayed for any 
decree nor have they made any claim 
against ocponent No, 4, the owner and 
driver of the Vespa scooter of which the 
opponent No, 5 is the insurer, The ques- 
tion, therefore, which we have to consi- 
der is whether in the absence of any 
claim against the insured, judgment ‘can. 
be pronounced against his insurer. Sub- 
section (1) of Section 96 of the Act, inter 
alia, provides as follows:— 


“IE after a certificate of insurance 
has been issued under sub-section (4) of 
Section 95 in favour of the person by 
whom a policy has been effected, judg- 
ment In respect of any such liability as 
is required to be covered by a policy 
under clause (b) of sub-section (1) of 
section 95 (being a liability covered bv 
the terms of the policy) is obtained 
against any person insured by the policy, 
then, notwithstanding that the insurer 
may be entitled to avoid or cancel or may 
have avoided or cancelled the policy the 
insurer shall, subject to the provisions 
of this section, pay to the person entitled 
to the benefit of the decree any sum not 
exceeding the sum assured payable there- 
under, as if he were the judgment-deb- 
tor, in respect of the liability......” 


The condition precedent to passing or en- 
forcing a d2cree against an insurer-is that 
it must first be obtained against the per- 
son Insured by that insurer. If a claim 
has been made and decreed against an 
insured, the liability, which falls on such 
an insured, is to be made good by his 
insurer. If no claim has been made and 
no decree has been obtained against an 
Insured, his insurer does not become 
liable to satisfy any decree, even though 
the evidence may disclose that there was 
negligence on the part of the insured, 
which had contributed to the accident. 
The deeming fiction incorporated in sub~ 
section (1) by the expression “as if he 
were the judgment-debtor in respect of 
the liability” will turn into reality what 
is otherwise a fiction if a decree is pass- 
ed against an insured. In the instant case, 
no claim has been made and no decree! 
has been obtained against opponent No. 
4, No decree therefore can be passed 
against his insurer, the opponent No. 5. 
An insurer is a branch of a tree of which 
its insured is the trunk. A branch can- 
not stand unless there is a trunk. We 
are, therefore, of the opinion that no de- 
cree or award can be passed against the 
opponent No. 5, even though we have 








™ 


152 Guj. [Pr. 1] 


found that its insured was negligent in 
driving his vehicle. 

ot In view of the findings re- 
corded by us, we allow the appeal, set 
aside the order made by the Tribunal 
and make in favour of the claimants an 
award for Rs. 75,000/- with future inte- 
rest at the rate of 6 per cent. per annum 
from the date of the institution of the 
claim petition until realisation and with 
costs of this litigation in both the Courts. 
The costs in both the Courts shall be 
taxed on the claim of Rs. 75,000/-. The 
award, which we have made, will ope- 
rate against original opponents Nas, 1, 2 
and 3, who are directed to satisfy it. The 
appeal against opponents Nos. 4 and 5 is 
dismissed with no order as to costs. 


Appeal allowed. 
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B. J. DIVAN, J. 

Babubhai Ratanchand and others, 
‘Petitioners v. Motilal Jesingbhai and 
others, Opponents. 

Civil Revn. Appin, No. 1113 of 1970, 
D/- 30-1-1973, against order of Appellate 
Bench, Sm. C. C., Ahmedabad in Civil 
Appeal No. 371 of 1969. 


Index Note:— (A) Civil P. C., O. 43, 
R. 1 — Appeal against final decree in- 
competent — Appeal against order re- 
fusing to set aside abatement is also in- 
competent — Illustrative case. (X-Ref:— 
Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, S, 29 (2).) 


Brief Note:-—- (A) Under Section 29 
(2) of the Bombay Rent Act only a revi- 
sion lies to the High Court. No apeal lies 
even against the final order or decree 
passed in appeal by a Bench of two 
Judges of the Small Cause Court. It fol- 
lows that no appeal would lie against an 
order of the Bench refusing to set aside 
an abatement. (Para 2) 


J. J. Shah, for Petitioners; N. H. 
Bkatt (for Nos. 1/1 to 1/7) and Jayant J. 
Shah (for Nos. 2 and 3), for Opponenis. 


ORDER :— The petitioners herein 
are the original defendants 1 to 4 and 
respondents Nos, 1/1 to 1/7 are the heirs 
and legal representatives of the original 
plaintiff, Respondents Nos. 2 and 3 are 
the original defendants Nos. 5 and 6. The 
plaintiff, who was the landlord, had filed 
a suit against the petitioners and respon- 
dents Nos. 2 and 3 in the Court of Small 


Causes, Ahmedabad, praying for a decree 


(Only portions approved for reporting 
by High Court .are reported here.) 
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for eviction. The learned Judge in the 


trial Court decided the matter on August 
16, 1966 and passed a decree for eviction 
and directed that the defendants should 
vacate the suit premises on or before 
December 31, 1966. Against this judg- 
ment and decree of the trial Court, there 
was an appeal which was to be disposed 
of by a Bench of two Judges of the Court 
of Small Causes and during the pendency 
of that appeal, the plaintiff died on or 
about February 9, 1969. After the death 
of the original plaintiff, his advocate fil- 
eda purshis in the Court on February 24, 
1969 intimating about the death. A copy 
of the purshis was served on the learned 
advocate for the original defendants and 


‘thus, by February 24, 1969, the learned 


advocate for the defendants, who were 
the appellants in the Court of Small 
Causes, knew about the death of the de- 
ceased. On June 19, 1969, out of the seve- 
ral appellants before that Court, Appel- 
lant No. l got prepared his application 
for bringing the heirs of the deceased 
plaintiff on record. On the same date, he 
also got prepared an application for set- 
ting aside the abatement of appeal as 
ninety days had expired since the death 
of the original plaintiff. These two appli- 
cations, one for bringing the heirs on 
record and the other for setting aside the 
abatement, were filed in the Court on 
July 4, 1969, The affidavit in support of 
these two applications was also got pre- 
pared on June 19, 1969 but no applica- 
tion for bringing the heirs on record or 
for setting aside the abatement was filed 
till July 4, 1969. The heirs of the original 
plaintiff filed an affidavit opposing the 
application for setting aside the abate- 
ment. They contended that the appellants 
were aware of the death of respondent 


No. 1, as news of his death was pub- 
ished in Gujarat Samachar, a local 
newspaper, on February 10, 1969. The 


heirs further contended that appellant 
No. 1 before the Court below had actu- 
ally attended the condolence meeting 
held in connection with the death of the 
original plaintiff. These allegations of the 
heirs of the deceased plaintiff were not 
denied by appellant No. 1 or by any one 
of the appellants by filing any affidavit- 
in-rejoinder and the learned Judges in 
the Court of Small Causes, who heard the 
application for setting aside the abate- 
ment (Ex. 16), held that, because of the 
omission to deny these facts as contend- 
ed for by the heirs and legal representa- 
tives of the original plaintiff, it must be 
held that the appellants had come to 
know of the death of the deceased plain- 
tiff some time on or about February 10, 
1969 or, in any case, on February 24, 
1969, since the endorsement on the pur- 
shis filed in the Court showed that the 


learned advocate for the original appel- 
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lants had got a copy of the purshis on 
February 24, 1969. The learned Judges 
in the Court of Small Causes, constitut- 
ing the Bench of two Judges, dismissed 
the application, Ex, 16, as they were not 
satisfied that appellant No. 1 was pre- 
vented by any sufficient cause from mak- 
ing the applicaiton for bringing the heirs 
of the original plaintiff on record within 
the meaning of Order 22, Rule 9 of the 
Civil Procedure Code, _ 


2. Mr. Shah for the petitioners, 
realising the difficulties in his way, ap- 
plied that the civil revision application 
should be converted into an appeal from 
order. Under Order 43, Rule 1, an appeal 
lies against an order under Order 22, 
Rule 9 refusing toset aside the abate- 
ment or dismissal of a suit. He, there-'! 
fore, applied that this civil revision ap- 
plication should be treated as an appeal 
against the order refusing to set aside the 
abatement, I am unable to accept this 
application to entertain this matter as an 
appeal against the order. Aginst the 
judgment and decree of the learned 
Judge in the Court of Small Causes who 
exercised the jurisdiction conferred up- 
on the Court of Small Causes, Ahmeda- 
bad, by Section 28, sub-section (1) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, an apeal lies 
under Section 29 (1) (a) to a Bench of 
two Judges of the said Court but such 
Bench must not include the Judge, who 
had passed the original decree or order 
under appeal. Under sub-section (2) of 
Section 29, no further appeal shall lie 
against any decision in appeal under sub- 
section (1), but the High Court may, for 
the purpose of satisfying itself that any 
such decision in appeal was according to 
law, call for the case in which such de- 
cision was taken and pass such order with 
respect thereto as it thinks fit. It is obvi- 
ous that no appeal lies against the ffinal 
order or decree dismissing an appeal or 
deciding an appeal on merits but, only 
in an appropriate case, a revision appli- 
eation can be entertained by the High 
Court under Section 29 (2) of the Rent 
Act. It is difficult to entertain the argu- 
ment that, though no appeal may lie 
against the final decree that may be 
passed in an appeal, an appeal under 
Order 43, Rule 1, Civil Procedure Code, 
will lie against an order refusing to set 
aside the abatement, An ‘appeal from 
order under Order 43, Rule 1 would lie to 
the Court to which an appeal would lie 
against the final decree or judgment or 
order that may be pronounced in, the suit 
or the proceedings. Since no appeal lies 
against the decision of the Bench of two 
Judges of the Court of Small Causes, Ah- 
medabad, against the final decree that 
may be passed in appeal, in my opinion, 
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no appeal lies also against the order re- 
fusing to set aside the abatement, Under 
these circumstances, I have not granted 
the application of Mr. J. J. Shah for con- 
verting this civil revision application in- 
to an appeal against order. 

Application dismissed. 


AIR 1974 GUJARAT 153 (V 61 C 29)* 
J. B. MEHTA AND S. H. SHETH, JJ. , 
Kanbi Ramji Hirji, Appellant v. 
es Ramji Gopal and others, Respon- 
ents. 


First Appeal No, 324 of 1970, D/- 
15-3-1973, against order of C. M. Mehta, 
Civil J. (Sr. Divn.), Bhuj in S. C. S. No. 8 
of 1968. z 

Index Note:— (A) Civil P. C, (1308), 
O. 21, R. 63 — Suit to establish right to 
attached property — Suit is governed by 
Art. $8 of the Limitation Act (1963). 


Brief Note:— (A) Merely because a 
suit filed under O. 21, R. 63 produces a 
semblance of some of the characteristics 
of a suit filed under S. 53 of the T. P. Act 
it cannot be said that the suit has been 
filed under the latter provision. 

i (Para 9) 

Index Note:— (B) Civil P, C. (1808), 
OQ. 21, R. 63; O. 1, R. 8 — Suit under — 
Need not be filed in a representative ca- 
pacity. (X-Ref:— T. P. Act (1882), S. 53). 


Brief Note:— (B) When a judgment- 
debtor files a suit under O. 21. R. 63 :t is 
not necessary for him to file a represen- 
tative suit because he is principally con- . 
cerned with getting rid of the order pass- 
ed against him in claim proceedings 
under O, 21, R. 58. S. 53 of the T. P. Act 
does not come into play when thera is 
only one creditor. It'is not necessary fox 
a sole creditor to file a representative 
suit. (Para 28) 
Cases Referred: Chronological Paras 
AIR 1967 Raj 283 = 1967 Raj LW 307, 

Ganesh Mal v. Meghraj 10, 28 
AIR 1960 SC 335 = (1960) 2 SCR 253, 
Mst. Rukhmabai v. Lala Laxminarayan 


13 
AIR 1948 Bom 265 = 49 Bom LR &75, 
Abdallakhan v, Purshottam 11 


K. N. Mankad and A. K. Mankad, for 
Appellant; Y. S. Mankad, for Respondents 
Nos. 1 (1) to 1 (6). 


S. H. SHETH, J.:— The plaintiff fil- 
ed against the father of defendant No. 2 
Regular Civil Suit No. 110 of 1950 in -he 
Court of the District Judge at Bhui to re- 


(*Only Portions approved for reporting 
by High Court are reported here.) 
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cover a sum of Rs. 10,558/-. On 31st 
. March, 1958 the suit was dismissed on the 
ground that the Court had no jurisdiction 
‘to entertain it. First Appeal No. 17 of 
1958 was filed against that order in the 
High Court of Bombay at Rajkot. On 19th 
september, 1962 this High Court allowed 
it, set aside the order of dismissal and 
remanded the suit to the trial Court for 
decision on merits. On 9th August, 1965 
the suit was decreed in favour of the 
plaintiff, Thereafter the plaintiff filed 
against the defendant No. 2 an application 
for executing the decree in order to re- 
cover the total decretal amount of 
Rs. 21,875.85 p. including cost and inte- 
rest. In execution of that decree he at- 
tached a piece of land which has been 
described in the judgment of the trial 
Court as the suit verandah. The defen- 
dant No. 1 resisted the attachment. He 
applied for setting aside attachment. His 
objections were heard under Order 21, 
Rule 58 of the Code of Civil Procedure 
by the Executing Court. On 16th January, 
1967 the Executing Court allowed his 
application and set aside the attachmeni 
because on 15th June 1959 the defendant 
No. 2 had sold the suit verandah to the 
defendant No, 1. 


2. Thereupon ‘he plaintiff filed 
the present suit for a declaration under 
Order 21, Rule 63 that the suit verandah 
belongs to the defendant No. 2 and that 
he is entitled to attach and sell it in order 
to recover his decretal dues. He also 
prayed for a declaration that the sale of 
the suit verandah by the defendant No. 2 
to the defendant No. 1 was without con- 
sideration and, therefore, bogus and void. 
. 3. tn defence if was contended by 

‚the defendants that the sale of the suit 
. verandah by the defendant No. 2 to the 
defendant No. 1 was genuine and was 
for valuable consideration, It was also 
contended that the suit was not main- 
-tainable because it was not filed as a re- 
presentatitve suit under Order 1, Rule 8, 


C. P.C. It was next contended that the 
suit was barred by limitation, 
4, The learned trial Judge after 


having framed the issues, recorded the 
evidence and heard the parties, held that 
the suit was maintainable and that it 
was not necessary for the plaintiff to file 
a representative suit under Order i, Rule 
. & He, however, heid that the sale trans- 
action was not bogus or fraudulent. 
However, on the question of limitation 
he recorded the conclusion that the suit 
was barred by limitation. He, therefore, 
dismissed the suit. 


a. It is that decree which is chal- 
lenged by the plaintiff in this First Ap- 
peal. 

6. Mr. K. N. Mankad, appearing 
for the plaintiff, has raised before us two 
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contentions, His first contention is that 
the suit, filed under Order 21, Rule 63, 
was filed within the period of limitation 
and that, therefore, the trial court was in 
error in holding that the suit was barred 
by limitation. On merits he has contend- 
ed that the sale of the suit verandah 
effected by the defendant No. 2 in favour 
of the defendant No. 1 was void for want 
of consideration and that in any case it 
was effected in order to defeat the plain- 
tiffs claim. Mr. Y. S. Manka, in hbis 
turn, has in addition to answering. the 
contentions raised by Mr. K. N, Mankad 
tried to support the decree of the trial 
Court on the ground that the suit ought 
to have been filed as a representative 
suit under Order 1, Rule 8 and that the 
contrary finding recorded in that behalf 
by the trial Court is not. correct. 


T. So far as the question of limi- 
tation is concerned, we have got to de- 
cide it on the strength of the averments 
made by the plaintiff in his plaint. A look 
at paragraphs 3, 10 and 14 makes it clear 
beyond doubt that the plaintiff has filed 
the suit under Order 21, Rule 63. Aver- 
ments made by the defendants in para- 
graph 10 of the written statement lend 
support te what the plaintiff has stated in 
the aforesaid paragraphs in his plaint. If 
the suit was filed under Order 21, Rule 63 
it was governed by Article. 98 of the Li- 
mitation Act, 1963 which prescribes one 
year as the period of limitation com- 
mencing from the date of the final order 
recorded in proceedings under Order 21, 
Rule 58. In the instant case the final order 
in proceedings under Order 21, Rule 58 
was recorded on 16th January, 1967 and 
the suit was filed on 14th March, 1967. 
It was, therefore, filed within time. 


8. The trial Court has, however, 
applied Article 113 of the Limitation Act, 
1963 which corresponds to Article 120 of 
the Indian Limitation Act, 1908, Article 
113 is a residuary article. It governs those 
suits for which no period of limitation 
has been prescribed elsewhere in the 
schedule to the Limitation Act. Article 
120 of the Indian Limitation Act, 1908 
was also a residuary article which gov- 
erned suits for which no period of limi- 
tation was prescribed by that Act, No 
doubt it prescribed a period of six years 
for such suits and the period of limitation 
under Article 120 of that Act commenced 
from the date when the right to sue ac- 
crued to the plaintiff. The period of limi- 
tation prescribed under Article 113 of the 
Limitation Act, 1963 also ’ commences 
from the date when the right to sue ac- 
erues to the plaintiff. A residuary article 
cannot apply to a suit which is governed 
by a specific or a particular article in the 
Schedule to the Limitation Act. 
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9. In his attempt to take the pre- 
sent suit out of the purview of. Article 98 
Mr. Y. S. Mankad has relied upon the 
reasoning which has weighed with the 
learned trial Judge and has also tried to 
put some more strength into it. He has 
contended that the plaintiff has filed the 
present suit in order to avoid the sale of 
the suit verandah effected by the defen- 
dant No. 2 in favour of the defendant 
No, 1 and that, since the plaintiff is the 
creditor of the defendant No. 2 who has 
effected the impugned sale in favour of 
the defendant No. 1 the case falls, accord- 
ing to him, squarely within the bounds of 
section 53 of the Transfer of Property 
Act. In other words, according to him, the 
defendant No. 2 effected the sale of the 
suit verandah in favour of the defendant 
No. 1 in order to defeat or delay the 
plaintiff's claim. He has further argued 
that unless the plaintiff is able to avoid 
the sale effected by the defendant No, 2 
in favour of the defendant No. 1 he can- 
not succeed. Therefore, argues Mr. Y. S. 
Mankad, not only has the plaintiff pray- 
ed for setting aside the order made by 
the Executing Court in proceedings under 
Order 21, Rule 58 but he has also prayed 
for a declaration that the sale is void. 
We are unable to accede to this argument 
raised by Mr. Y. S. Mankad for more 
than one reason. The plaintiff has in ex- 
press terms stated that he has filed the 
present suit under Order 21, Rule 63 after 
the Executing Court recorded against 
him an order in proceedings under Order 
21, Rule 58. We cannot overlook or ignore 
such an express averment made by the 
plaintiff in his plaint, If we -give that 
averment the weight which it deserves 
we have got to apply Article 98 which 
governs a suit filed under Order 21, Rule 
63. It may be that a suit filed under 
O. 21, R. 63 may to a certain extent over-~ 
lap a suit filed under S. 53 of the Trans- 
fer of Property Act in order to avoid the 
transfer made by a debtor of his property 
in favour of a third party. Merely be~- 
cause a suit filed under Order 21, Rule 63 
produces a semblance of some of the 
characteristics of a suit filed under Sec- 
tion 58 of the Transfer of Property Act 
it cannot be said that the suit has been 
filed under the latter provision, Mr. Y. S. 
Mankad has also tried to rely upon Arti- 
cle 58 of the Limitation Act, 1963. Arti- 
cles 56, 57 and 58 provide periods of 
limitation for suits relating to declara- 
tions. Articles 56 and 57 govern suits in 
which declarations specified in those arti- 
cles are sought. Article 58 is a residuary 
article so far as the suits for declarations 
are concerned and governs ‘suits for de- 
clarations which do not fall within the 
purview of Articles 56 and 57. Whereas 
Article 113 is a residuary article with a 
general amplitude, Article 58 is a resi~ 
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duary article having a limited or a parti- 
cular amplitude. In relation to Article 98 
both are residuary articles. If the present 
suit was not governed by Article 98 we 
would have certainly considered the ap- 
plicability either of Article 58 or Article 
113 to the instant case. In our opinion, 
though it is not strictly necessary for us 
to do so we propose in course of this 
judgment to deal with the position which 
would obtain if Article 58 or Article 113 
was applicable to the instant case, 


10. In Ganesh: Mal v. Meghrai, 
AIR 1967 Raj 283 a somewhat similar 
question arose before a learned Single 
Judge of that Court. In paragraph 13 of 
the report he has held that Order 21, 
Rule 63 gives a statutory right of suit to 
the party against whom an order has 
been passed. in a claim proceeding under 
Order 21, Rule 58 and that a suit under 
Order 21, Rule 63 has got to be filed with- 
in the period of one year prescribed by 
Article 11 of the Indian Limitation Act. 
1908 to which Article 98 of the Limita- 
tion Act, 1963 corresponds, He has fur- 
ther held that there is nothing in Section 
53 of the Transfer of Property Act which 
takes away the right conferred upon an 
aggrieved party by Order 21, Rule 63. He 
has unhesitatingly held that Section 53 
cannot be interpreted so as to take away 
the right to file a suit given to a crecitor 
under Order 21, Rule 63 of the Code of 
Civil Procedure. In his opinion, if the 
intention of the legislature was that a 
creditor who can avail himself of the 
remedy under Section 53 of the Transfer 
of Property Act should not have a right 
to file a suit under Order 21, Rule 63, the . 
legislature would not have failed to say 
so by j an appropriate amendment 
to Order 21, Rule 63. He has also observ- 
ed that where there is a single creditor. 
of a judgment-debtor, a suit under Sec- 
tion 53 for avoiding a transfer, made by 
the debtor, on the ground of its being 
fraudulent so as tọ defeat or delay his 
creditor cannot be brought because _ Sec- 
tion 53 necessarily contemplates a judg- 
ment-debtor having more than one credi- 
tor. This decision of the learned sirgle 
Judge of the Rajasthan High Court is 
identical with the view which we are 
taking in this case, 


11. Mr. Mankad has tried to place 
reliance upon a Division Bench judgment 
of the High Court of Bombay in Abdalla- 
khan Daryakhan v. Purshottam Damocar, 
AIR 1948 Bom 265. It was not a case 
where an order had been made against 
the creditor in claim proceedings under 
Order 21, Rule 58 forcing him to file a 
suit under Order 21, Rule 63. Article 98 
of the Limitation Act, 1963 contemplates 
a very particular type of situation. It 
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contemplates execution proceedings 
against a judgment-debtor, -attachment 


by the judgment-creditor of some pro- 
perty belonging to the judgment-debtor 
and resistance to that attachment by a 
third person who claims an independent 
title to it. It further contemplates an 
order against the creditor in those pro- 
ceedings. If these are the circumstances 
which are present in a case as they are 
present in the instant case, the suit filed 
by a creditor under Order 21, -Rule 63 
must necessarily be governed by Article 
98 of the Limitation Act, 1963 which has 
been enacted to govern such suits, 


12. Assuming that we are in error 
in recording this conclusion, even then, 
in our opinion, the present suit is not 
barred by time. The sale of the suit 
verandah was effected by the defendant 
No. 2 in favour of the defendant No. 1 
on 15th January, 1959. At that time 
Indian Limitation Act, 1908 had been in 
force. Assuming that the cause of action 
arose on account of the aforesaid sale, if 
at all any cause of action arose, the plain- 
tiff could file a suit within six years from 
the date when the right to sue accrued 
to him. Article 113 of the Limitation Act, 
1963 in terms corresponds in this respect 
to Arti¢le 120 of the Indian Limitation 
Act, 1908. Article 58 cf the Limitation 
Act, 1963 upon which Mr. Y, S. Mankad 
has placed reliance also specifies as com- 
mencing point the date on which the 
right to sue accrues to the plaintiff. When 
does a right to sue accrue to the plaintiff 
within the meaning of Article 120 of the 
Indian Limitation Act, 1908 or within the 
meaning of Articles 113 and 58 of the 
Limitation Act, 1963.? 

13. In Mst, Rukhmabai v. Lala 
Laxminarayan, AIR 1960 SC 335 a simi- 
lar question arose in relation to Article 
120 of the Indian Limitation Act, 1908. It 
has been laid down in that decision that 
within the meaning of the aforesaid arti- 
cle the right to sue accrues to the plain- 
tiff when there is a clear and unequivocal 
threat by the defendant to infringe the 
plaintiff’s right. Relying upon a long line 
of decisions in that behalf the Supreme 
Court has laid down the aforesaid prin~ 
ciple, There may be successive invasions 
or denials of the plaintiffs right, but the 
right to sue accrues to the plaintiff with- 
in the meaning of Article 120 of the 
Indian Limitation Act, 1908 when the 
plaintiff's right has been clearly and un- 
equivocally threatened so as to compel 
him to institute a suit to establish that 
right. Every threat by a defendant to the 
plaintiff's right, however. ineffective and 
innocuous it may be, cannot be consi- 
dered to be a clear and unequivocal 
threat so as to compel him to file a suit. 
In other words, the threat to or invasion 
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of the plaintiff’s right by the defendant 
must be of such a nature as to give rise 
to a compulsory cause of action, A com- 
pulsory cause of action for the plaintiff 
arises when the threat @ffectively invades 
or jeopardizes the said right. When was 
the plaintiffs right in the instant case 
effectively invaded or jeopardized? In 
1959, the evidence tends to show, the 
plaintiff only knew that there was a 
transfer of the suit verandah by the de- 
fendant No. 2 to the defendant No. 1. 
The defendant No, 1, the purchaser from 
the defendant No. 2, did not invade, 
threaten or jeopardize, much less effec- 
tively, the plaintiffs right to recover his 
dues from the defendant No. 2. In our 
opinion, the effective, clear and unedqui- 
vocal threat to and invasion of the plain- 
tiffs right to recover his decretal dues 
by attaching and selling the suit veran- 
dah arose when the defendant No. 1 re- 
sisted the attachment, lodged objections 
against it and obtained an order in his 
favour in claim proceedings under Order 
21, Rule 58. This indisputably happened 
in 1967. Therefore, even if we apply 
Article 120 of the Indian Limitation Act, 
1908 corresponding to Article 113 of the 
Limitation Act, 1968 or Article 58 of the 
Limitation Act, 1963, the result is not 
at all different so far as the plaintiff is 
concerned, In any view of the matter the 
learned trial Judge was, therefore, in 
error in holding that the plaintiffs suit 
was barred by time because it was gov- 
erned by Article 120 of the Indian Limi- 
tation Act, 1908 and also because the 
period of limitation started or commenc- 
ed running from the date of the transfer 
of the suit verandah by the defendant 
No. 2 in favour of the defendant No. 1. 
We, therefore, set aside the finding re- 
corded by the learned trial Judge on this 
point and hold that the plaintiff's suit 
was filed within time and that it did not 
suffer from any bar of limitation. 

14 to 27. = y ‘3 E 

28. Mr. Y. S. Mankad has tried to 
support the decree by raising the conten- 
tion that the plaintiff ought to have filed 
the present suit as a representative suit 
under Order 1, Rule 8 of the Code of Civil 
Procedure. On evidence the learned trial 
Judge has found that the defendant No. 
2 had no other creditors at the material 
time than the plaintiff, If a debtor has 
only one creditor and no more, it is net 
necessary for such a creditor to file a 
representative suit under Order 1, R. 8 
in order to avoid the transaction entered 
into by his debtor which in his opinion 
may have been entered into for defeat- 
ing his claim. A representative suit is 
not an empty formality. It must enure 
for the benefit of creditors other than 
those who sue. If there are no other 
creditors who are going to be benefited 


t 
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by a representative suit and wheh there 
is only one creditor, Section 53 of the 
Transfer of Property. Act does not come 
into play and it is not necessary for the 
sole creditor to file a representative suit. 
Next, when a judgment-creditor files a 
suit under Order 21, Rule 63, C. P.C. it 
-Jis not necessary for him to file a repre- 
sentative suit because he is principally 
concerned with getting rid of the order 


passed against him in claim proceedings | 


under Order 21, Rule 58. In the instant 
case, therefore, in our opinion the con- 
tention raised by Mr. Y. S. Mankad is 
not well-founded, A similar view has 
been taken by the Rajasthan High Court 
in the case of Ganesh Mal, AIR 1967 Raj 
283 (supra). We are in agreement with 
the principle laid down in that decision. 


29. For the reasons stated above, 
we allow the appeal, set aside the decree 
passed by the learned trial Judge and 
substitute in its place the following 
decree. 

39. It is hereby declared that the 
plaintiff is entitled to attach and sell the 
suit verandah in execution of the decree 
obtained by him against the defendant 
No. 2 in the suit originally numbered as 
Civil Suit No. 110 of 1950 (later on re- 
numbered as Special Civil Suit No. 2 of 
1963). The defendants shall pay the costs 
of the plaintiff in both the Courts. 


Appeal allowed. 
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Index Note:—- (A) Motor Vehicles 
Act (1939), Ss. 96 (2), 110-A — Applica- 
tion for compensation under S. 110-A — 
‘Only defences specified in S. 96 (2) (a) to 
(c) open to the insurer — Challenge on 
merits not permissible. 


Brief Note:— (A) In proceedings be- 
fore the Claims Tribunal for ‘compensa-~ 
tion under S. 110-A, the insurer, who is 
made a party to it, is entitled to defend 
the action only on limited grounds spe- 
cified in clauses (a) to (c) of S. 96 (2). It 
is not open to him to take up grounds 
other than those specifically mentioned 
in S. 96 (2) (a) to (c), The Claims Tribu- 
nal was therefore right in refusing the 
insurer permission to cross-examine the 
injured on merits. F. A. No. 1210 of 1969, 
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G. M. Desai, for Opponents Nos. 5 and 6; 
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JUDGMENT :— This is a revision 
petition fled under Section 115 of the 
Civil Prozedure Code by the petitioner 
(original opponent No. 3)— Insurer — 
against the order passed by the Motor 
Accident Claims Tribunal, Ahmedabad, 
dismissing the application, Ex, 74, filed 
by the petitioner claiming that it being 
made a party to Motor Accident Claims 
Tribunal Application No. 57 of 1967 by 
opponent No. 1 (injured) and others, it 
has a right to cross-examine the witnesses 
examined not only on the grounds men- 
tioned in sub-section (2) of Section 96 of 
the Motor Vehicles Act, 1939 (which will 
be hereinafter referred to as “the Act”), 
but on al. grounds on the merits as it 
could be done by an assured (insured), 


, Opponent No. 1 in the petition is an in- 


jured person, opponent No. 2 is her hus- 
band. Opponent No. 3 is her son. Oppo- 
nent No. 4 is the daughter and opponent 
No, 5 is the scooter-driver who was driv- 
ing the scooter which was responsible for 
causing injury to the injured, and oppo- 
nent No. 6 is the owner of the scooter. 


ye The Claims Tribunal has reach- - 


ed the conclusion that the fact 
that the injured had made the 
‘insurer a party to the applica 


tion itself. would ‘not make any differ- 
ence in the position in this behalf. Whe- 
ther the insurer is given a notice about 
such a proceeding as contemplated by 
Section 96 of the Act or it is made a 
party, would not make any difference. In 
view of the provisions contained in sub- 
sections (1), (2) and (6) of Section 96 of 
the Act, if they are raad together, it is 
clear that the law does not recognise a 
general right to defend the action in 
favour of the Insurer. The right to de- 
fend, which is given to the Insurer is 
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only a restricted right and it can defend 
the action on the grounds specified _ in 
sub-section (2) of Section 96 of the Act. 
In British India General Insurance Co. v, 
Itbar Singh, AIR 1959 SC 1331, their 
Lordships have observed at page 1335 in 
eee with this restricted right as 
under: 


“The statute has no doubt created a 
liability in the insurer to the injured per- 
son but the statute has also expressly 
confined the right to avoid that liability 
to certain grounds specified in it. It is 
mot for us to add to those grounds and 
therefore to the statute for reasons of 
hardship. We are furthermore not con- 
vinced that the statute causes any hard- 
ship, First, the ‘insurer 
provided he has resérved it by the policy, 
to defend the action in the name of the 
assured and if he does so, all defences 
open to the assured can then be urged by 
him and there is no other defence that 
he claims to be entitled to urge, He can 
thus avoid all hardship, if any, by pro- 
viding for a right to defend the action in 
the name of the assured and this he has 
full liberty to do.” 


After quoting these observations of the 
Supreme Court, it is observed by the 
Claims Tribunal: 


“Now, in the present case, even Mr. 
J. M. Shah for the insurer accepted the 
position that the insurer does not seek to 
defend this action in the name of the as- 
sured. In fact, the assured himself is con- 
testing this action along with the first 
opponent, who is said to have caused this 
„accident, The insurer has merely adopted 
the written statement of the assured and 
the first opponent. And if that is the 
position in the present case, then it is 
clear that the insurer can have no gene- 
ral right to defend the action. It is also 
not in dispute that there is no defence to 
this action on any of the grounds speci- 
fied in sub-section (2) of Section 96. Mr. 
Shah's sole reliance upon his right to 
cross-examine the first petitioner in the 
present case is on the fact that the in- 
surer has been impleaded as an oppo- 
nent. To my mind, when the statute it- 
self denies any such right and when the 
statute itself lays down the manner in 
which an action of which notice is given 
to the insurer can be defended, no such 
right, as contended for and on behalf of 
the insurer, is available.” 

3. Miss Kusum Shah, appearing for 
the petitioner (insurer) has urged that the 
position referred to, by the Claims Tribu- 
val may obtain good in case such a claim 
was made before the Court. In the instant 
case, the claim is made before the Motor 
Accident Claims Tribunal. Section 110 of 
the Act empowers the State Government 
to constitute such Claims Tribunal and 


has the right, . 


ALR. 
such a Claims Tribunal has been consti- 
tuted by the State Government at 
Ahmedabad. Section 110-A deals with ap- 
plication for. compensation. Section 110-B 
deals with award of the Claims Tribunal, 
Section 110-C deals with procedure and 
powers of Claims Tribunals, Section 
110-E reads: 

“When any money is due from an 
insurer under an award, the Claims Tribu- 
nal may, on an application made to it by 
the person entitled to the money, issue a 
certificate for the amount to the Collector 
and the Collector shall proceed to recover 
the same in the same manner as an arrear 
of land revenue,” r 
Section 110-F reads: 

“Where any Claims Tribunal has been 

constituted for any area. no civil Court 
shall have jurisdiction to entertain any 
question relating to any claim for compen- 
sation which may be adjudicated upon by 
the Claims Tribunal for that area, and no 
injunction in respect of any action taken 
or to be taken by or before the Claims 
Tribunal in respect of the claim for com- 
pensation shall be granted by the Civil 
Court.” 
In view of all these provisions, it has been 
contended by Miss Shah that a clear dis- 
tinction is made between the Court and 
the Claims Tribunal. Section 96 of the: 
Act refers to “court” and not to “Claims 
Tribunal’. It is, therefore, urged by her 
that such a restricted right to defend the 
action could be availed of, by the insurer 
only if the case arose before the Court 
and not in the case if it arose before the. 
Claims Tribunal. In support of her sub- 
mission, she has relied upon the decision 
of a Division Bench of the Madras High 
Court in K. Gopalakrishnan v, Sankara 
Narayanan, AIR 1968 Mad 436. That deci- 
sion, no doubt, supports her submission. It 
is observed: 


“The Claims Tribunal has no power to 
restrict the rights of the insurance 
company to cross-examine the claimant 
and his witnesses on its construction of 
Section 96 of the Act. Section 96 of the 
Act was not intended to govern the en-- 
quiry before a Claims Tribunal. Section 96 
contemplates proceedings in a Court and 
not a proceeding before a Tribunal. It 
contemplates notice being given to the 
insurer which may be before or after 
judgment is obtained against the person 
who had effected insurance for third party 
risk, The insurer is no doubt entitled to 
be made a party and defend the action on 
the grounds mentioned in that section. 
But in the proceedings before Claims Tri- 
bunal the insurer is a party as the amount 
payable by it has to be clearly specified 
in the award as required by Section 110-B. 
Hence the insurance companies who are 
mainly responsible to satisfy the claims of 
third parties and who are parties to the 


» 
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proceedings before the Claims Tribunal 
and who are entitled to cross-examine 
cannot be restricted to the defences speci- 
fied in Section 96 (2) of the Act.” 

A Division Bench of the Bombay High 
Court, in Abdulkadar Ebrahim v. Kashi- 
nath Moreshwar, AIR 1968 Bom 267, has 
observed: 


“Section 96 of the Motor Vehicles Act 
provides in clear terms that in an applica- 
tion for damages under the Motor Vehicles 
Act, the insurance company need not be 
made party by the claimant. Under sub- 
section (2) it is the duty of the Court to 
issue a notice of, the proceeding to the 
insurance company and on such notice be- 
ing issued to it, the insurer is entitled to 
be made a party and defend the action 
only on the ground that the policy stood 
cancelled on grounds stated in the sub- 
section. It is only on the limited grounds 
that the insurer is entitled to contest the 
proceeding.” 


The decision of the Supreme Court, AIR 


. 1959 SC 1331 referred to, by me above, 
‘was relied upon by the Division Bench of 


the Bombay High Court. It is observed: 
‘Tt is wrong to allow the counsel for 
Insurance Company to cross-examine the 
witness on the merit of the dispute be~ 
tween the insured and the applicants.” 

4, Miss Shah tried to distinguish 
that case relied upon by Mr. N. J. Mehta, 
appointed as amicus curiae, on the ground 
that the Bombay High Court has not 
considered the aspect of the case which 
she has pleaded before me and which has 
been considered by the Madras High 
Court in the aforesaid decision. [t is true 
that the Bombay High Court has not con- 
sidered this argument which has been 
canvessed by her before me. 


5 A Division Bench of the Calcutta 
Higk Court has considered this very 
question in Hukam Chand Insurance Co, 
Ltd. v. Subhashini Roy, 1971 Ace CJ 156 
(Cal. The facts in that case were as 
under: 

“In an application for compensation 
filed under Section 110-A of the Motor 
Vehicles Act, 1939, the Claims Tribunal 
passed an award and directed the insur- 
ance company with which the vehicle 
was insured, to pay the amount award- 
ed. The insurance company filed an ap- 


„peal against the award. The claimants 


contended that the insurance company 
could challenge the award only upon 
such grounds as were specified in Section 
96 (2). The appellant contended that this 
restriction was applicable only in .case 
of suits for compensation before a Court 
and not.to proceedings before a Claims 
Tribunal. 


It was held (dissenting from the view 
expressed by the Madras High Court in 


Gopalakrishnan’s case, AIR 1968 Mad 436 
(supra)) whenever a Claims Tribunal is 
set up for any area the word ‘Court’ oc- 
curring in Section 96 (2) must be inter- 
preted to mean ‘Claims Tribunal’ because 
if the contention raised by the appellant 
was upheld it would lead to anomalous 
and absurd results. An insurer was en- 
titled to defend an action only on ihe 
limited grounds specified in clauses (a) to 
(c) of Section 96 (2), even in case of pro- 
ceedings before a Claims Tribunal con- 
stituted under Section 110 of the said 
Act. Accordingly, it was not open to the 
appellant insurers in the instant appeal 
to take up any grounds other than those 
specified in the above section,” 

It is further observed: 


“It is true that normally the Court 
will not introduce or substitute or add 
any word in a section which is not there 
but it is also a settled rule of construc- 
tion that the Court will lean in favour 
of reading a section or sections with ap- 
propriate changes for giving effect to the 
smooth and harmonious working of the 
system and for fulfilment of the purposes 
of the Act,” 


6. A Division Bench of this Court, 
in First Appeal No. 1210 of 1969, decided 
on 7 and 8-12-1971 (Guj), independently 
of any decision, after referring to the 
relevant provisions to which my atten~ 
tion was drawn by Miss Shah, has taken 
a similar view, After quoting the obser- 
vations made by the Supreme Court in 
AIR 1959 SC 1331 (supra), and after rə- 
ferring to Section 96 of the Act, and the 
observations made by the Madras High 
Court in Gopalakrishnan’s case, AIR 1968 
Mad 486 (supra) on which reliance was 
placed by the insurer and after referring 
to Sections 110 ‘to 110-F of the Act, it is 
observed: i ; 

Sosse I£ we refer the amended Sec~ 
tions 110 to 110-F, there is nothing in the 
provisions of the said sections either for 
making the insurer a party or that the 
insurer is entitled to take all defences in 
any adjudication proceeding before the 
Claims Tribunal for compensation. Sec- 
tion 110 provides for constituting Claims 
Tribunals by the State Government con- 
cerned for adjudication upon claims in- 
volving the death or bodily injury aris- 
ing out of use of motor vehicles.” 

After referring to the provisions of those 
sections, it is observed: 


aguas It is to be noted that even 
after the aforesaid amendment under 
Section 2 (a) of Section 110-C, the in- 
surer is entitled to contest the claim on 
all or any of the grounds that are avail- 
able to the person against whom the 
claim has been made if there is collusion 
between the person making the claim 
and the person against whom the claim 
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is made or the person against whom the 
claim is made has failed to contest the 
claim. Even after the amendment the in- 
surer is allowed to contest the claim on 
all or any of the grounds that are avail- 
able to the insured against whom the 
claim has been made only in cases pro- 
vided in the -said sub-section. The amend- 
ment on the contrary assumes that ordi- 
narily the defences available to the in- 
surer are those under sub-section (2) of 
Section 96 and no other defences are 
available to the insurer. Therefore, the 
insurer is not entitled to raise any de- 
fence other than that mentioned in sub- 
section (2) of Section 96 of the Act. In 
an appeal filed by the insurer against 
award, the insurer is entitled to raise 
contentions which are covered by Sec- 
tion 96 (2). 


In view of this decision of the Divi- 
sion Bench of this Court, which is bind- 
ing on me, I need not dilate further on 
this point. The Claims Tribunal was, 
therefore, fully justified in reaching the 
conclusion that the insurer in the instant 
case is entitled only to defend the action 
on the grounds mentioned in Section 96 
(2) of the Act. Insurer is, therefore, 
rightly refused the permission to cross- 
examine the injured on merits. The revi- 
sion petition, therefore, fails. 

4. Mr. N. J. Mehta, who appeared 
as amicus curiae, has rendered valuable 
assistance to the Court, Bs 

Revision petition is dismissed. “Rule 
is discharged. Petitioner to pay the costs 
of opponents Nos. 5 and 6 in this revision 

petition, 
é Rule discharged, 
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Mahomed Kasam Abubakar and 
others, Appellants v. The Municipal Cor- 
por anon of City of Ahmedabad, Respon- 

ent. 

First Appeal No, 306 of 1963, D/- 
19-2-1973, against order of J. M. Sheth, 
J., 2nd Court, City Civil Court, Ahmeda- 
bad in C. S. No. 1730 of 1959 (New Civil 
Suit No. 671 of 1961). 


Index Note: — (A) Bombay Provin- 
cial Municipal Corporations Act (59 of 
1949), Ss. 210 to 214 — Primary object of. 

Brief Nòte— (A) The primary ob- 
‘ject of these sections is to preserve road 
lines in such a manner that all munici- 
pal functions regarding the maintenance 
of a public street can be suitably per- 
formed, Removal of structure and acqui- 
sition of land are merely incidental to 
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‘always justify its 
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this primary object. Therefore, the exer- 
cise of power under these sections can- 
not be limited only to the purpose of the 
acquisition of the land. (Para 9) 


_ _ Index _Note:— (B) Bombay Provin- 
clal Municipal Corporations Act (59 of 
1949), S. 212 (2) — Exercise of powers 
under m= Limitation. l 

Brief Note:— (B) The exercise of a 
power and the consequences which ensue 
from that exercise are two different 
phenomena related. to each other as cause 
and effect. The cause need not always 
produce a particular effect; nor should it 
existence fram the 
emergence of a particular effect. Thus 
removal of the structure and acquisition 
of land are the two consequences or the 
effects resulting from a cause, namely the 
exercise of a power. In a case both these 
consequences may not ensue but the ex- 
ercise of the power would not depend 
upon the ensuance of both the conse- 
quences, In fact, Section 212 of the Act 
does not make the power of the Commis- 
Sioner conditional on the emergence of a 
particular consequence. Sub-section (1) 
thereof contemplates unconditional im- 
pact of that power, the consequence of 
the exercise whereof depends upon the 
facts of each case. Therefore, if the 
structure of a building belongs to a citi- 
zen and the land below belongs to the 
Municipality itself, the power exercised 
by the Municipal Commissioner would 
result in the removal of the structure 
only without resulting in the acquisition 
of land which the Municipality already 
owns. (Paras 7, 8) 

A, H. Mehta, for Appellants; S. B, 
Vakil, for Respondent. 


JUDGMENT :— The question which e 


is involved in this First Appeal is whe- 
ther Section 212 of the Bombay Provin- 
cial Municipal Corporations Act, 1949 
(Bombay Act 59 of 1949) (hereinafter re- 
ferred to as “the Act’) applies to those 
buildings the structure of which belongs 
to a citizen but the land over which the 
said structure stands, belongs to the Mu- 
nicipal Corporation itself, 


2. Short facts of the case are that 
the appellants-plaintiffs are acting as 
trustees of the Charitable Trust known 
as ‘Karoda Pole Masjid’ trust. In Daria- 
pur, Ward No. 1 of Ahmedabad, a pro- 
perty bearing survey No. 3537 which con- 
sists of only a meda constructed on pil- 
lars of the gate, is situated. The land over 
which this meda is constructed admitted- 
ly belongs te the Municipality, but the 
meda belongs to the trust. The income 
which the trust receives from this meda 
is being spent by it for meeting the ex- 
penses of Karoda Pole Masjid. Adjoining 
to this meda are two other properties 
bearing survey Nos, 4463 and 4465, 
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3. Tt is an admitted fact that a 
road line as contemplated by Section 210 
of the Act is prescribed by the Commis- 
Sioner on both sides of the street on 
which this property is situated. As a re- 
sult of this road line, the whole of the 
neighbouring property bearing S. No. 
4463 and a part of the neighbouring sur- 
vey No. 4465 are acquired by the Com- 
missioner as they fall within the limits 
of the road line. It is an admitted fact 
that even the disputed meda, which is of 
the ownership of the plaintiff-trust, is 
within the road line. As the entrance to 
the pole, in which this meda is situated 
is found to be very narrow on account of 
the existence of this meda, and as the 
properties adjoining to this meda on both 
the sides have been acquired for the pur- 
pose of laying down a regular road line, 
the Municipality now proposes that this 
meda should be removed. For this pur- 
pose, the Municipality has issued a notice 
contemplated by clause (b) of Section 
212 (1) on 2-4-58. By this notice the 
Commissioner has called upon the plain- 
tiff-trust to show cause why the meda, 
which is situated within the regular line 
of the saic street, should not be pulled 
down. The plaintiff trust objected to this 
notice and after considering these objec- 
tions, the Commissioner, with the appro- 
val of the standing committee, has serv- 
ed the plaintiff with another notice dated 
14-4-59 under sub-section (2) of Section 
212 of the Act requiring that the struc- 
ture of the meda should be pulled down. 
Being aggrieved by this notice, the plain- 
tiff trust has filed the present suit with 
a view to obtain a declaration that the 
Municipality is not entitled to require the 
trust to pull down the suit meda under 
Section 212 of the Act, because the said 
section applies to the cases where both 
the land as well as the structure of the 
building in question belonged to a citi- 
zen, The contention of the plaintiff-trust 
is that the whole purpose of Section 212 
is to acquire the land on which the 
structure of a building is constructed and 
since in this case the land admittedly be- 
longs to the Municipality, Section 212 
has no application. 


4, The trial Court has rejected 
this contention of the plaintiff-trust and 
has dismissed the suit with the result 
that the plaintiff-trust has preferred this 
appeal. 


5. Shri Mehta, who appeared on 
behalf of the paintiff-trust contended 
that Section 212 of the Act gives sum- 
mary power to the Commissioner to pull 
down a building and acquire the land 
underneath which falls within the regu- 
lar line of a street solely with a view 
that the land which is so opened can be- 
come a part of public street and can vest 
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in the Municipality as such. According to 
Shri Mehta, therefore, where only the 
structure of a building belongs to a citi- 
zen and the land over which the said 
structure is standing belongs zo Munici- 
pality, Section 212 of the Act Aas ne ap- 
plication, because, the land which is of 
the ownership of the Corporation itself 
cannot be acquired by it. In this connec- 
tion Shri Mehta has drawn mv attention 
to Sections 210 to 214 of the Act and has 
tried to show that all these five secticns 
are enacted by the Legislature solely 
with a view to acquire the land on which 
a building is constructed and, therefore, 
if the land on which a building is con- 
Structed belongs to the Municipality, the 
proper remedy for the Municipality is to 
act under Section 209 which empowers 
the Municipal Commissioner to acquire 
the buildings standing on a particular 
piece of lend. 


6. In order to appreciate the con- 
tentions raised by Shri Mehta it would 
first be necessary to make a short refer- 
ence to Sections 210 to 214 of the Aci. 
Section 210 empowers the Municipal Cor- 
poration to prescribe a line on one or 
both sides of a public street. Section 211 
says that if any building or a part there- 
of is abutting on a public street and is 
found within the regular line of the 
street, the Commissioner may require 
such building to be set back to the regu- 
lar line of the street whenever it is pro- 
posed to rebuild such building or to re- 
move, reconstruct or make any addition 
or alterations in any portion thereof, 
Which is within the regular line of the 
Street. Then comes Section 212 with 
which we are concerned in this appeal. 
It gives additional powers to the Collec- 
tor to set back the buildings to regular 
line of street. It is in the following 
terms: 


“212. (1) If any building or any part 
thereof is within the regular line of a 
public street and if, in the opinion cf the 
Commissioner, it is necessary to set back 
the building to the regular line of the 
street he may, if the provisions of Sec- 
tion 211 do not apply, by written notice— 


; (a) require the owner of such build- 
ing to show cause within such period as 
is specified in such notice by a statement 
in writing subscribed by him or by an 
agent dulv authorised by him in that be- 
half and addressed to the Commissioner, 
why such building or any part thereof 
which is within the regular line of the 
street shall not be pulled down and the 
land within the said line acquired by the 
Commissioner: or 


(b) required the said owrer on such 
day at such time and place as shall be 
specified in such notice to attend per- 
sonally or by an agent duly authorised 
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by him in that behalf and show cause 
why such building or any part thereof 
which is within the regular line of the 
street shall not be pulled down and the 
land within the said line acquired by the 
Commissioner. 

(2) If such owner fails to show suffi- 
cient cause to the satisfaction of the 
Commissioner why such building or any 
part thereof, which is within the regular 
line of the street shall not be pulled down 
and the land within the said line acquir- 
ed as aforesaid the Commissioner may, 
with the approval of the Standing Com- 
mittee, require the owner by a written 
notice, to pull down the building or the 
part thereof which is within the regular 
line .of the street and where a part of a 
building is required to be. pulled down, 
to also enclose the remaining part by 
putting up a protecting frontage wall 
within such period as is prescribed in the 
notice. 

(3) I£ within such period the owner 
of such building fails to pull down such 
building or any part thereof coming 
within the said line, the Commissioner 
may pull down the same and where a 
part of a building is pulled down, may 
also enclose, the remaining part by put- 
ting up a protecting frontage wall and 
all the expenses incurred in so doing 
shall be paid by the owner. 

(4) The Commissioner shall at once 
take possession on behalf of the Corpora- 
tion of the portion of the land within the 
said line theretofore occupied by the said 
building, and such land shall thencefor- 
ward be deemed a part of the public 
street and shall vest as such in the Cor- 
poration. 

(5) Nothing in this section shall be 
deemed to apply to buildings vesting m 
the Government,” 


Section 213 which follows is with regard 
to the acquisition of open land or of land 
occupied by platforms, etc. within the 
regular line of the street, and Section 214 
provides for the acquisition of the re- 
maining part of building and land after 
their portions within the regular lines of 
street are acquired. 


7. The contention of Shri Mehta 
that the purpose of above referred sec- 
tions is to acquire land covered by a 
building for the purpose of widening the 
road line and, therefore, where the land 
belongs to the Municipality, no action 
under these sections can be taken, postu- 
lates that the power of the Municipal 
Commissioner to set back the building to 
the regular line of a street as conferred 
by sub-section (1) of Section 212, is 
limited only to those cases m which the 
land over which a structure is built, can 
be acquired. This contention therefore 
obviously seeks to limit the power of the 
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Commissioner only to the cases wherein 
all the comprehensive consequences of 
the action which can be taken under Sec- 
tion 212 are likely to ensue, In my opin- 
ion, this approach is obviously incorrect, 
Sub-section (1) of Section 212 prescribes 
the powers which the Commissioner can 
enjoy in order to set back the buildings 
which fall within a prescribed road line. 
Now it is obvious that the exercise of a 
power may have many and varied conse- 
quences but it is not always necessary 
that-all these varied consequences should 
ensue by the exercise of that power, 
Therefore, it would be an obvious mis- 
take to limit the exercise of that power 
only to those cases wherein all the con- 
sequences ensue. In other words, the 
exercise of a power and the consequences 
which ensue from that exercise are two 
different phenomena related to each other 
as cause and effect. The cause need not 
always produce a particular effect, nor 
should it always justify its existence 
gou the emergence of a particular 
effect. 


8. It is obvious that Sections 210 
to 214 are comprehensive enough to 
cover the cases where both the structure 
and the land over which the structure is 
built, belongs to one owner as also the 
cases where the structure and land be- 
long to diferent owners. They therefore 
speak of the removal of the structure 
and the acquisition of the land for the 
purpose of road line. Thus, removal of 
the structure and acquisition of land are 
the two consequences or the effects re- 
sulting from a cause, namely, the exer- 
cise of a power, In a case both these con- 
sequences may not ensue but the exer- 
cise of the power would not depend up- 
on the ensuance of both the consequen- 
ces. In fact, Section 212 of the Act does 
not make the power of the Commissioner 
conditional on the emergence of a parti- 
cular consequence, Sub-section (1) there- 
of contemplates unconditional impact of 
that power, the consequence of the exer- 
cise whereof depend upon the facts of 
each case. Therefore, if the structure of 
a building belongs to a citizen and the 
land below belongs to the Municipality 
itself, the power exercised by the Muni- 
cipal Commissioner would result in the 
removal of the structure only without 
resulting in the acquisition of land which 
the Municipality already owns, 


9. Tn fact it is wrong to presume 
that the primary object of Sactions 210 
to 214 is acquisition. The primary object 
of these sections is to preserve road lines 
in such a manner that all municipal 
functions regarding the maintenance of 
a public street can be suitably perform- 
ed. Removal of structure and acquisition 
of land are merely incidental to this pri- 
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mary object. Therefore, the exercise of 
power under these sections cannot be 
limited only to the purpose of the acqui- 
sition of the land. 


10. If the proposition canvassed 
by the appellant is accepted, I find that 
many absurd results might follow. Take 
for instance a house which is built over 
a piece of municipal land but which falls 
within the road line and obstructs the 
flow of traffic, or there is an emerging 
projection over the street which obstructs 
the passage of say a double deck bus 
passing on that street, If the contention 
of the appellant is accepted, Section 212 
of the Act would be rendered useless in 


such cases. However, the magnitude of . 


the power which the Legislature has 
vested in the Commissioner is wide 
enough to cover such Cases... This will 
be evident from the wordings of sub- 
section (1) which advisably speaks of 
tany building or any part thereof” to be 
set back to the regular line of a street. 
The disputed meda is obviously a build- 
ing which falls within the regular lines 
of street in which it is situated and can, 
therefore, be removed under this section. 


11, Shri Mehta’s next contention 
was that the meda could be acquired by 
the Commissioner under Section 209 and 
therefore, the Corporation would have no 
difficulty in administrating its affairs if 
it is held that Section 212 has no appli- 
cation to the cases having similar facts. 
It is of course true that under Section 
209 the Commissioner can acquire the 
suit meda. But that is not the question 
which is involved in this appeal. The 
question which I am called upon to con- 
sider is the scope and amplitude of the 
powers which the Municipal Commis- 
sioner is to enjoy under Sec. 212 of the 
Act. This scope does not get limited be- 
cause he can achieve his objects by using 
his power under a different section. The 
appellant can hope to win or fail in this 
case only on the proper interpretation of 
Section 212, and not on the question 
whether the Municipality is or is not 
rendered without any remedy te pull 
down the structure of the property. 


12. In my opinion, therefore, 
Section 212 of the Act has application to 
the facts of the present case and, there- 
fore this appeal should fail, The same is, 
therefore, dismissed with costs and the 
decree passed by the lower court is con~ 
firmed, 

Appeal dismissed. 
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Chandanben and another, Petiticners 
v. The Receivers appointed by the Baroda 
Court and another, Opponents. 

Civil Revr. Apoln, No. 352 of 1973. 
D/- 1-5-1973, against order of R. J. Yag- 
nik, 3rd Jt. Civil J. (Sr. Divn,), Barcda 
in S. C. S. No, 166 of, 1971. 

Index Note:— (A) Provincial Insolv- 
ency Act (1920), Ss. 4, 28 and 53 — Juris- 
diction of Insolvency Couri —- Not exclu- 
sive — Jurisdiction of Ordinary Civil 
Court not barred — Power of Insolvency 
Court is discretionary. 


Brief Note:-— (A) A suit in a Civil 
Court filed by a Receiver with the per- 
mission of the Insolvency Court, to ré- 
cover price of goods previously supplied 
by the Insolvent to the defendants, and 
of which fictitious entries were made by 
the insclvent in his account bcoks to show 
that payment was made by the defen- 
dants. is maintainable. Such a case is not 
of fraudulent transfer made by tha in- 
solvent io his creditor unde: Section 453 
but one for recovery of insolvent’s estate 
under Section 28. Although Insolvency 
Court can decide such a suit, it is not ob- 
ligatory upon it but only discretionary. 
There is no provision, eicher express or 
implied, in the Act te show that even in 
cases which do net fall under Section 53 
or 54 but fali under Section 4, it is the 
Insolvency Court only which has got ex- 
clusive jurisdicticn and that the jurisdic- 
tion of ordinary Civil Court is barred. 
ATR 1949 Bom 129 G8) and AIR 1959 
Bom 10 and AIR 1932 Cal 542 and AIR: 
1940 Mad 564, Foll; AIR 1927 Oudh 357 
and AIR 1970 SC 1298 anc ATR 1964 SC 
1223, Disting. (Paras 9, 11. 20) 
Cases Keferred: Chronological Paras 
AIR 1970 SC 1298 = (197i) 1 SCR 275, 

State of West Bengal v, Indian iron 
and Steei Co. Ltd. 16 
AIR 1964 SC 1223 = (1964) 5 SCR 1098, 
State of Punjab v, Rattan Singh 17 
AIR 1959 Bom 10 = 60 Bom LR 1017, 
Dinanath Shaligram v, Maroti Tota- 
ram 12 
AIR 1949 Bom 129 = 51 Bom LR 28 
(FB). Padmshi Premchand v. Laxman 
Vishnu 1l 
AIR 1240 Mad 564 = (1940) 1 Mad LJ 
647, Sevadappa Gounder v. K. V. Nara- 


yanaswami 14 
AIR 1932 Cal 642 = ILR 59 Cal 1135, 
Radhakrishna Thakur v. Official Re- 


ceiver 13 
AIR 1927 Oudh 357 = 4 Oudh WN 751, 
Shahzada Begum v. Gokulchand 15 


S. B. Majmudar, for Petitioners; A. J. 
Patel, for Opponents. 
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ORDER:— This is a revision petition 
filed by the petitioners-defendants against 
the order passed by ithe learned Third 
Joint Civil Judge, Senior Division, Baro- 
da, dated 29th December, 1972 in Special 
Civil Suit No. 166 of 1971. deciding issue 
No. 6 as a preliminary issue. 


2a The receivers — opponents filed 
special Civil Suit No. 166 of 1971 in the 
Civii Court at Baroda for recovery of 
Rs, 15,500/-, the price of the goods sup- 
plied by the insolvents’ parinership firm 
to the present petitioners. 


3. Manharlal Nathalal and Kanti- 
lal Nathalal were the partners of the said 


rm, Petitioners are sisters of the said in- 


solvents. Insolvency proceeding was fled 
against them. It was Insolvency Proceed- 
ing No. 4 of 1970. That Insolvency Peti- 
tion was filed on 29th April, 1970 by 
the creditors of the insolvents. The afore- 
said two partners of the said firm were 
adjudged insolvent on 18th July, 1970. 
Present opponents were appointed re- 
ceivers by the Insolvency Court in the 
said insolvency petition, The said receiv- 
ers filed the aforesaid civil suit for re- 
covery of debt due by the petitioners to 
the insolvents, As said earlier, the dues 
consisted of the price of the goods sup- 
plied by the insolvents to the petitioners. 
That suit was filed by the receivers with 
the permission of the Insolvency Court. 
In that suit. averment was made by the 
receivers that fictitious entries were 
made by the insclvents to show that pay- 
ment was made by the petitioners. Havala 
entries were posted indicating that the 
price of the goods was paid by the peti- 
tioners and so credit entry was made in 
their accounts and corresponding debit 
entry was made in the accounts of the 
insolvents themselves. It was averred by 
the receivers that this was a fictitious 
entry made to defraud. The receivers, 
therefore, filed the present suit for re- 
covery of the debt due by the petitioners 
to the insolvents’ estate which vested in 
the receivers, 


4. A contention was raised amongst 
several contentions by the petitioners 
that the present suit was not maintain- 
able on the ground that the Civil Court 
has no jurisdiction to hear such a suit, It 
was the Insolvency Court which could 
hear the suit. That contention of theirs 
was negatived by the learned trial Judge. 


5.. Mr. S. B. Majmudar, appearing 
for the petitioners, has urged that in the 
plaint, a clear averment was made that 
this act of making fictitious entries by 
the insolvents in their account books was 
an act of insolvency. Such a suit, submit- 
ted Mr. Majmudar, was not maintainable 
in the Civil Court. It was the Insolvency 
Court only which had exclusive jurisdic- 
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tion to hear such a suit. He has invited 
my attention to Sections 3, 4, 5, 6, 7, 28, 
53, 54. 55 and 56 of the Provincial Insol- 
vency Act, 1920 (which will be herein- 
after referred to as “the Act”), and he 
has relied upon several decisions in sup- 
port of his argument that it was the In- 
solvency Court which had exclusive 
jurisdiction to decide the question aris- 
ing under Section 53 of the Act. He has 
also invited my attention to some deci- 
sions wherein it is stated thet even if it 
is a decretal debt, it could be the subject- 
matter of scrutiny by the Insolvency 
Court, if the receiver appointed under 
the insolvency proceeding, challenges the 
genuineness of that debt, 


- 6. Mr. A. J, Patel, appearing for 
the opponents. has urged that the word- 
ing of Section 4 of the Act itself indi- 
cated that the jurisdiction of the ordinary 
Civil Court was not barred. It was the 
discretionary power that was granted to 
the Insolvency Court under Section 4 of 
the Act. He has further contended that 
evidently, the present case would not 
fall within the purview of Section 53 or 
54 of the Act. 

7. Section 53 of the Act deals with 
aes of voluntary transfer’. It 
reads: 


“Any transfer of property not being 
a transfer made before and in considera- 
tion of marriage or made in favour of a 
purchaser or incumbrancer in good faith 
and for valuable consideration shall, if 
the transferor is adjudged insolvent on a 
petition presented within two years after 
the date of the transfer, be voidable as 
against the receiver and may be annulled 
by the Court.” 
In the instant case, there is no question 
of avoidance of any such voluntary 
transfer. 


8. Similarly, Section 54. of the 
Act deals with ‘avoidance of preference 
in certain cases’. It reads: 


“54 (1) Every transfer of property, 
every payment made, every obligation 
incurred. and every judicial proceeding 
taken or suffered by any person unable 
to pay his debts as they become due 
from his own money in favour of any 
creditor, with a view of giving that cre- 
ditor a preference over the other credi~ 
tors, shall, if such person is adjudged in- 
solvent on a petition presented within 
three months after the date thereof, be 
deemed fraudulent and void as against 
the receiver, and shall be annulled by 
the Court. 

(2 
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A plain reading of this section indicates 
that it deals with avoidance of prefer- 
ence in certain cases. In the instant case, 
there is no question of any fraudulent 
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preference given by the insolvents to the 
creditors. What is under challenge is 
that the insolvents have made fictitious 
entries in the account beoks to show that 
no dues remained from the present peti- 
vioners to them. It is a suit filed by the 
receivers in whom the insolvents’ estate 
vested. in view of the provisions of Sec- 
tion 28 of the Act for recovery of the 
estate of the insolvents which would be 
distributable amongst the creditors, 


9. It is true that even if the case 
did not falli within the ourviev7 of Sec- 
tions 53 and 54 of the Act. Insolvency 
Court can decide the question that would 
fall within the purview of Section 4 of 
the Act. Section 4 of the Act reads: 

“{1) Subject to the provisions of this 
Act, the Court shall have full power to 
decide all questions whether of title or 
priority. or of amy nature whatsoever, 
and whether involving matters of law or 
of fact, which may arise in anv case of 
insolvency coming within the cognizance 
of the Court, or which the Court may 
deem it expedient or necessary to de- 
cide for the purpose of doing complete 
justice or making a complete distribution 
of property in any such case, 


(2) Subject to the provisions of this 
Act and notwithstanding anything can- 
tained in any other law for the time be- 
ing in force, every such decision shall be 
final and binding for ail purposes as be- 
tween, on the one hand, the debtor and 
the debtor’s estate and, on the other 
hand, all claimants against him or it and 
through or under 
them or any of them, 


(3) Where the Court does not deem 
it expedient or necessary to decide any 
question of the nature referred to in sub- 
section (1). but has reason to believe that 
the debtor has a saleable interest in any 
property, the Court.may without further 
inquiry sell such interest in such man- 
ner and subject to such conditions as it 
may think fit.” 


Sub-~section (3) of Section 4 of the Act 
clearly indicates that it is not obligatory 
upon the Court to decide any question re- 
ferred to in sub-section (1). That by it- 
self is indicative of the position that it is 
the discretionary power vested in the In- 
solvency Court. No doubt, if the Insol- 
vency Court chooses to decide it, that 
decision has been given a finality. That 
position is quite evident from the provi- 
sions of sub-section (2) of Section 4 of the 
Act. But none of the provisions of the 
Act indicates that even in cases which do 
not fall within the purview of Section 53 
or 54 of the Act, and the question merely 
falls within the purview of Section 4 of 
the Act, it is the Insolvency Court only 
which has got the exclusive jurisdiction 
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and the jurisdiction of the ordinary Civil 
Court is barred. There is no such express 
provision barring the jurisdiction of the 
ordinary Civi] Court. It cannot alse be 
said that by any necessary implication: 
the jurisdiction of ordinary Civil Court 
is barred, 

10. It is significant to note that 
the word “creditor” has been defined in 
Section 2 (1) (a) of the Act as under: 

“2 (1) In this Act, unless there is 
anything repugnant in the subject or 
context,—— 

(a) ‘ereditcr’ includes a decree-hold- 
er, ‘debt’ includes a judgment-debt. and 
‘debtor’ includes a judgment-debtor.” 

11. This conclusion cf mina is 
supported by the decision of a Full Bench 
of the Bombay High Court in Padamsi 
Premchand v. Laxman Vishnu Desb- 
pande, AIR 1949 Bom 129, It is observed 
by the Full Bench: 

“Under Section 4 the Insolvency 
Court has jurisdiction to decide questions 
of title affecting strangers in cases which 
are not covered by Section 53. 


Nominal and fictitious transfers do 
not fall under Section 53. Such transfers 
are void at the inception and are net 
voidabie. Where, therefore, the receiver 
alleges that certain transfers made by 
the insolvent beyond two years prior to 
the date of the insolvency petition were 
nominal and fictitious, the Insolvency 
Court has jurisdiction under Section 4 to 
decide whether the transactions wece 
nominal and fictitious. 


If they are found to be real transac- 
tions although voluntary, they would 
then fall within the ambit of Section 53 
but having been entered into beyond the 
period mentioned in Section 53 cannot be 
avoided by the receiver.” 
At page 131, in para 9, it is 
stated: 
ae section 4 merely confers power 
upon the Court to decide questions of 
title affecting strangers. It is left to the 


discretion of the Court whether it should 
be done or not.” 


At page 130. in para 6, the observations 
made are: 


“In this particular case the Receiver 
challenged these three deeds of transfer 
on the ground that they were nominsl 
and fictitious transactions and that they 
were not intended to transfer the rezl 
interest of the insolvent in the proper- 
ties, Therefore, on the allegation of the 
Receiver no title passed under these 
deeds of transfer to the transferee. These 
transactions were not voidable but they 
were void. These transactions were not 
valid in their inception and at no time 
did they transfer any title to the trans- 
feree. In our opinion, transactions which 
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are challenged on the ground: of their 
being fictitious or nominal do not fall 
within the ambit of Section 53. If they do 
not fall within the ambit of Section 53, 
then Section 4 is wide enough to confer 
upon the Insolvency Court jurisdiction to 
decide whether these transactions were 
in fact nominal or fictitious.” 


It is thus evident that this power given 
to the Insolvency Court under Section 4 
of the Act is a discretionary power. 


12. In Dinanath Shaligram Mar- 
vadi v. Maroti Totaram Shimpi, AIR 1959 
Bom 10, Mudholkar, J., has observed: 


“What Section 4 purports to do is to 
confer power on the Insolvency Court to 
decide certain questions. and where a 
question is decided by it then under sub- 
section (2) of Section 4 its decision shall 
be final and binding and can no longer 
be challenged in any other proceeding. 
It does not confer exclusive jurisdiction 


on the Court to deal with 
such questions. Hence, a suit by 


the creditors for a declaration that the 
property purchased by them in execution 
of a decree against the insolvent is not 
liable to attachment and sale in insol- 
vency proceedings pending against him 
will not be barred if the question rais- 
ed in the suit has not been decided by 
the Insolvency Court.” 


13. A Division Bench of the Cal- 
cutta High Court in Shree Shree Radha- 
krishna Thakur v. The Official Receiver, 
TLR 59 Cal 1135 = (ATR 1932 Cal 642), 
has observed: 


“The words of Section 4 of the Indian 
Provincial Insolvency Act are, if at all, 
wider than those of Section 105, clause 
(1) of the English Bankruptcy Act, 1914. 
The word ‘title’ is expressly mentioned 
in Section 4. 


The expression ‘subject to the pro- 
visions of the Act’ also appears in the 
corresponding sections of the Bankruptcy 
Acts of 1869, 1883 and 1914; and, notwith- 
standing this, it has never been held that 
the power to decide questions of title is 
to be regarded as being restricted. 


The legislature has invested the in- 
solvency courts with extensive powers 
under Section 4, and it would be ano- 
malous to hold that such Courts have no 
power to investigate questions of title, 
which a stranger may raise when pesses- 
sion is to be given to a purchaser from 
an official receiver. 


The words of Section 4 are very wide 
and they confer on insolvency Courts 
full power to deal with all questions of 
title as between the official receiver or 
official assignee and a stranger with re- 
ference to property, which is claimed, 
on the one hand, as being the insolvent’s 
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‘and on the other as the stranger’s pro- 
perty. 

It does not follow from anything 
that has been said in the section that the 
Court has exclusive jurisdiction to deal 
with all questions of title that may pos- 
sibly be. but are not, actually raised by a 
stranger, such exclusive jurisdiction be- 
ing confined to matters, decision whereof 
is called for by any of the provisions 
of the Act. But, if a stranger raises a 
question of title for its decision, or sub- 
mits to an investigation by it of a claim 
of title preferred against him, the deci- 
sion when made is binding on him.” 


In my opinion, these decisions lay down 
the correct position of law in this behalf. 

14. In Sevadappa Gounder v, K. 
V. Narayanaswami Ayyar, AIR 1940 Mad 
564, King J., has observed: 


“Civil Court has jurisdiction to deal 
with the subject-matter of Section 4. The 
existence of Insolvency proceeding does 
not take away the jurisdiction of the 
ordinary Civil Court.” 


15. Mr. Majmudar thas leaned 
heavily on the decision of Oudh High 
Court in Shahzada Begum v. Gokulchand 
Rai, AIR 1927 Oudh 357. It is observed 
therein: 

“Insolvency Court has exclusive 
jurisdiction to determine questions as to 
annulment of transfers not made in good 
faith and for valuable consideration and 
to decide questions of title for determina- 
tion of the dispute under Sections 53 and 
4, and therefore the jurisdiction of other 
Courts is impliedly barred.” ` 


It is significant to note the following 
observations made therein at page 357: 


a OS It is clear that the receiver 
had a right to go to the Insolvency Court 
to ask the Insolvency Court to annul 
the transfer under the provisions of Sec- 
tion 53, Act 5 of 1920, if he could satisfy 
the Insolvency Court that the transfer 
was not a transfer to a purchaser in good 
faith and for valuable consideration, The 
Insolvency Court had exclusive jurisdic- 
tion to grant that relief and towards the 
granting of that relief the Insolvency 
Court had further jurisdiction under the 
provisions of Section 4 of the same Act 
to decide questions of title and other 
questions necessary for the determina- 
tion of the dispute. When the Insolvency 
Court had exclusive jurisdiction to deter- 
mine those questions under Sections 4 
and 53 we can only hold that the juris- 
diction of other Courts is impliedly 
ousted.” i 


In the instant case, as said earlier by us 
we are not concerned with any question 
of annulment of transfer which could be 
annulled by the Insolvency Court in view 
of the provisions of Section 53 of the Act, 
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16. Mr. Majmudar has also invited 
my attention to the decision of the Sup- 
reme Court in the State of West Bengal 
v. The Indian Iron and Steel Co. Ltd., 
AIR 1970 SC 1298. It is observed therein 
at page 1302: 


“If the provisions of the Act form a 
precise self-contained code, as we hold 
them to be. the assessee cannot be per- 
mitted to challenge the levy on the 
ground that the levy imposed on him is 
excessive, It must be remembered that 
the levy under the Act is imposed by a 
special Jaw which law also provides its 
own remedies for correcting the errors 
that may be committed by the assessing 
authority. Where a liability not existing 
previously is created by a statute which 
statute at the same time provides a spe- 
cial or particular remedy for correcting 
any mistake that may occur in its en- 
forcement the aggrieved party must adopt 
the form of remedy given by the statute 
and no other.” 


In the instant case we are not concerned 
with any such position. In the instant 
case, the receivers filed a suit for reco- 
very of the dues from the insolvents as 
the insolvents’ estate vested in the re- 
ceivers. Under Section 59 (d) of the Act, 
the receivers are entitled to institute, 
defend or continue any suit or other legal 
proceeding relating to the property of 
the insolvents by the leave of the Court, 
and that has been exactly done by the 
receivers in the instant case. 


17. Mr. Majmudar has also invit- 
ed my attention to the decision of the 
Supreme Court in State of Punjab v. 
Rattan Singh, AIR 1964 SC 1223. The 
ratio of that decision is that, it is well 
settled that the Insolvency Court can, 
both at the time of hearing the petition 
for adjudication of a person as an insol- 
vent and subsequently at the stage of 
the proof of debts reopen the transaction 
on the basis of which the creditor had 
secured the judgment of a Court against 
the debtor. This is based on the principle 
that it is for the Insolvency Court to de- 
termine at the time of the hearing of the 
petition for Insolvency whether the alleg- 
ed debtor does own the debts mentioned 
by the creditor in the petition and whe- 
ther, if he owes them, what is the extent 
of those debts, A debtor is not to be ad- 
judged an insolvent unless he owes the 
debts equal to or more than a certain 
amount and has also committed an act of 
insolvency, It is the duty of the Insol- 
vency Court therefore to determine itself 
the alleged debts owed by the debtor 
irrespective of whether those debts are 
based on a contract or under a decree of 
Court. At the stage of the proof of the 
debts, the debts to be proved by the ere- 
ditor are scrutinised by the Official Re~ 
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ceiver or by the Court, in order to deter- 
mine the amount of all the debts which 
the insolvent owes as his total assets will 
be utilised for the payment of his total 
debts and =f any debt is wrongly included 
in his total debts that will adversely 
affect the interests of the creditors cther 
than the judgment-creditor in respect of 
that particular debt as they were not 
parties to the suit in which the judgment 
debt was decreed. That decree is not 
binding on them and it is right that they 
be in a position to question the correct- 
ness of the judgment debt. It is on their 
behalf thas the Insolvency Court or the 
Official Receiver is to scrutinise the proof 
of debts to be proved and can even de- 
mand procf of the debts on whick the 
judgment debt has been decreed. The de~ 
cree is binding only on the parties. Tha 
debtor sought to be adjudged is bound 
by it and so is the creditor. But this bind 
ing effect of the decree is on'y to be res- 
pected by the Insolvency Court in cir- 
cumstances where nothing is reasonably 
alleged against the correctness of the 
judgment debt, The Insolvency Court has 
the jurisdiztion to reopen such debts and 
will do so ordinarily when such judg- 
ments have been obtained by fraud, cci- 
lusion or in circumstances indicating that 
there might have been miscarriage of 
justice. On similar grounds it must be 
held that the determination of the 
amount of the debt and the liability of 
the defaulzer to pay it could be open for 
scrutiny by the Insolvency Court in the 
aforesaid circumstances in spite of the 
provisions of Section 11 of the Act. 


18. In my opinion, that decision 
cannot be pressed into service in support 
oe the sukmission made by Mr. Majmu- 

ar. 


; 19. It is not necessary for me to 
cite other decisions relied upon by Mr. 
Majmudar, as they are not quite relevant 
for deciding the question in issue, 


20. The result is that the trial 
Court has rightly come to the conclusion 
that the ordinary Civil Court has got 
jurisdiction to decide such a suit and 
under Section 4 of the Act there is no ex- 
clusive jurisdiction given to the Insol-| 
vency Court to decide such a suit, Thel 
revision petition, therefore, fails. , 


aL. Revision petition is dismissed 
with costs, Rule is discharged. 


Revision dismissed. 
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M/s. Neon Motor Stores and others, 
Petitioners v. Alliance Stores Trading 
Co. Ltd., Ahmedabad, Opponents. 

Civil Revn, Appin. No, 181 of 1969, 
D/- 6-4-1973, from decision of Sm. C. C., 
rece in Civil Appeal No. 357 of 

7. 

Index Note:— (A) Houses and Rents 
— Bombay Rents. Hotel and Lodging 
House Rates Control Act (1947), S. 15 (1) 


Proviso and Ordinance of 1959 — Trans- 


fer of lease-hold premises by sub-tenant 
(inducted prior to 1959) — Suit for his 
eviction by contractual tenant — īs the 
sub-tenant deemed to be a statutory ten- 
ant so that he cannot transfer his interest 
to a third person rendering himself liable 
for eviction? No, 


Brief Note:— (A) It was open to the 
plaintiff being contractual tenani to 
transfer its interest in the leasehold pro- 
perty to a sub-tenant. That sub-tenant 
(having regard to the inclusive definitions 
of “landlord” and “tenent’) would be a 
tenant in relation to the head-tenant, As 
the sub-tenant was inducted prior to 
1959, his possession which was unautho- 
rised and unlawful prio to 1959 became 
authorised and lawful by the Ordinance 
of 1959. It is true that a sub-tenant can- 
not claim any contractual relationship 
qua the original landlord but he can 
claim such relationship so far as the 
head-tenant is concerned, The relation- 
ship of landlord and tenant would arise 
between head-tenant and  sub-tenant 
therefore the latter would be a lessee qua 
the head-tenant and would have autho- 
rity to assign his interest as per the Noti- 
fication issued by the State Govt. under 
Proviso to S, 15 (1) which refers to a 
sub-tenant also. Case law discussed. 

(Paras 18, 20, 26) 


Cases Referred: Chronological Paras 


AIR 1968 Bom 51 = 69 Bom LR 55l, 
N. M. Nayak v, Chhotalal Hariram 17 
AIR 1965 SC 414 = (1934) 4 SCR 892, 
Anand Niwas (P.) Lid. v. Anandji Kal- 
yanji’s Pedhi 22, 
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bhai 21 
(1963) 65 Bom LR 149 = 1963 Mah LJ 
372, Balkrishna Maruti v. Saidanna 
Sayanna 13 
(1962) 3 Guj LR 941, Glamour Cleaners 
v. Chandrakant Chhotalal Gandhi 19 


A. G. Gandhi, for Petitioners; J. M. 
Shahu, for Opponenis. 

. JUDGMENT :— The petitioners in 

the instant case are the original defen- 
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dants while the respondents are the ori- 
ginal plaintiffs. For the sake of conveni- 
ence therefore, I will refer to the parties 
as plaintifis and defendants. 


2. The facts giving rise to this 
oe application briefly stated are as 
under:— 


One Deepakkumar Navnitlal is the 
owner of a building known as Deepak 
Chambers situated at Ahmedabad. The 
part of the said building as shown in the 
plaint Ex, 36. was given on lease to Alli- 
ance Stores Trading Company Ltd., who 
is the present plaintiff before us. Out of 
the premises which were let to it, the 
plaintiff-Com pany sub-let the shop bear- 
ing M. C. No. 679-14-15-2 to Neon Motor 
Stores on a monthly rent of Rs. 165/- per 
month, The rest of the premises shown 
in the map is in the occupation of the 
plaintiffs. It transpires that one Navnitlal 
Ranchhodlal as the guardian of minor 
Deepakkumar had filed Civil Suit No. 
2659 of 1958 against the present plaintiff 
and Neon Motor Stores and four others 
on 24th July, 1958 and had praved for a 
decree for eviction on the ground that 
the present plaintiff had unlawfully sub- 
let the premises and was recovering rent 
in excess of the standard rent of the pre- 
mises from the sub-tenants. In that suit 
a consent decree Ex, 48, was passed on 
20th November, 1961. Under the terms 
and conditions of the said consent decree 
the plaintiff of that suit viz. the original 
landlord gave up all his contentions 
against the present plaintiff and he 
agreed to continue the present plaintiff 
as his tenant on the same terms and con- 
ditions of the tenancy on a monthly rent 
of Rs, 290/- per month. 


3. Thereafter, by a deed of as- 
signment Ex. 54, dated 6th March. 1964 
Neon Motor Stores assigned all its inte- 
rest in business including the goodwill 
and the right to occupy the suit premises 
to M/s. Nanavaty Automobiles with effect 
from 16th February, 1964. ‘The present 
plaintiff thereupon served a notice Ex. 52, 
dated 9th March, 1964 on Neon Motor 
Stores asking them to vacate the suit 
premises and to deliver possession there- 
of on 3lst March, 1964. A copy of the 
said notice was also addressed to M/s. 
Nanavaty Automobiles. The defendants, 
however. refused to comply with the re- 
quisition. The plaintiff, therefore, filed 
Civil Suit No. 1877 of 1964 against the 
defendants—the present petitioner on 
1-5-1964. It was urged by the plaintiff 
that suit premises were required bona 
fide and reasonably for its own business; 
that the contract of lease between it and 
Neon Motor Stores contained express pro- 
hibition against the transfer of the sub- 
tenancy interest in the premises without 
its consent in writing; that in breach of 
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the said term the present petitioners Nos. 
1 and 2 viz. defendants Nos. 1 and 2 had 
executed the document of assignment of 
their entire interest in the lease; inci- 
dental to the sale of their business as 
a going concern together with the stock- 
in-trade and the goodwill thereof; that 
the said transaction was sham and collu- 
sive. The plaintiff alleged that the first 
defendant was a statutory tenant who 
had no transferable interest in the lease 
and, therefore, the defendants were not 
protected from eviction by the proviso 
to sub-section (1) to Section 15 of the 
Rent Act, The plaintiff, therefore, prayed 
for a decree for eviction against the de- 
fendants on the ground of bona fide and 
reasonable requirement, non-payment of 
arrears of rent and for breach of terms 
and conditions of tenancy by the defen- 
dants Nos. 1 and 2. 


4. The defendants present peti- 
tioners resisted the suit. They contended 
that defendant No. 1 was not a statutory 
tenant and that there was no prohibition 
in the contract of lease against the trans- 
fer of the premises without the plaintiff's 
consent in writing as alleged in the 
plaint. They contended that the first de- 
fendant had transferred-its entire interest 
in the lease to the third defendant on 
16th February 1964; that the transfer was 
incidental to the sale of the business as a 
going concern together with the stock-in- 
trade and goodwill thereof; they denied 
that it was sham or collusive, as alleged 
in the plaint. They denied that the plain- 
tiff required the suit premises bona fide 
and reasonably for its personal use. The 
third and fourth defendants contended 
that greater hardship would be caused by 
passing a decree for eviction than by re- 
fusing to pass it, 


5. The trial Court held that the 
plaintiff did not require the premises 
bona fide and reasonably for occupation 
for its use; that greater hardship would 
be caused to the third defendant by pass- 
ing a decree for eviction than to the 
plaintiff by refusing to pass it. It also 
held that the first defendant was a con- 
tractual tenant and that the transfer of 
the interest of the sub-tenant in the pre- 
mises to the third defendant was inci- 
dental to the sale of a going concern to- 
gether with the stock-in-trade and good- 
will thereof and that having regard to 
the Notification issued by the State Gov- 
ernment under the proviso to Section 15 
(1) of the Rent Act, the plaintiff was not 
entitled to a decree for eviction. As a re- 
sult of these findings, the trial Court dis- 
missed the suit for eviction and passed a 
decree only for Rs. 495/- being the arrears 
of the rent. Being aggrieved by the said 
decree, the plaintiff Company preferred 
an appeal before the Bench of the Small 
Causes Court. The learned Judges of the 
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Bench of the Small Causes Court negativ- 
ed the contention of the plaintiff that 
the suit premises were required bona fide 
and reasonably for its occupation. How- 
ever, the learned Judges held that the 
trial Court had erred in refusing to pass 
a decree under Section 13 (1) (e) of the 
Rent Act. They, therefore, decreed the 
suit for eviction under Section 13 (1) (e) 
of the Rent Act. Against that decree pass- 
ed by the Bench of the Small Causes 
Court. this revision application has been 
preferred by the original defendants. 


6. Mr. Gandhi, the learned advo- 
cate for the petitioners submitted that 
the learned Judges of the Bench of the 
Small Causes Court have clearly erred in 
construing the provisions of Section 15 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 {(herein- 
after referred to as the Act), He submit- 
ted that admittedly, the plaintiff viz. 
Alliance Stores Trading Company Ltd., 
was the contractual tenant of the orig:nal 
landlord. It had continued as contractual 
tenant under the terms of the consent 
decree, Ex. 48, on the same terms and 
conditions of tenancy as before. As Alli- 
ance Stores Trading Company Ltd. had 
taken Neon Motor Stores as its tenants 
prior to 1959, Neon Motor Stores would 
be said to be in lawful possession of the 
premises qua the original tenant who 
was their landlord. It cannot, therefore, 
be said that Neon Motor Stores were 
merely the statutory tenants of the suit 
premises. In other words they did not 
merely enjoy the protection of the Eent 
Act: from eviction, so long as Alliance 
Stores Trading Compony Ltd. continued 
to remain as tenant of the suit premises, 
but their relationship inter se between 
the Alliance Stores Trading Co. and Neon 
Motor Stores would be that of a land ord 
and a tenant. Under the circumstances, 
even though Neon Motor Stores may be 
sub-tenant qua the original landlord, 
they are tenants of the head tenant viz. 
the present plaintiff. Thus, if Neon Motors 
are considered to be tenants of the re- 
sent plaintiff, under proviso to Section 15 
(1) of the Rent Act, it would be open to 
them to transfer their interest in the suit 
premises as specified in the Notification 
issued by the State Government. Mr. 
Gandhi therefore, urged that if under the 
Notification issued by the State Govern- 
ment, a tenant is permitted without the 
consent of his landlord to transfer or as- 
sign his interest in the business along 
with the goodwill and his interest in the 
suit premises, it cannot be said that the 
transferee became the sub-tenant and 
that thereby provisions of Section 15 (1) 
of the Rent Act were violated. He urged 
that if there is full and complete transfer 
in favour of the assignee, the assignee 
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stepped in the shoes of the original sub- 
tenant. In that case, the present plaintiff 
would have no cause of action against 
them. He urged that so far as the present 
plaintiff is concerned, Neon Motor Stores 
are its tenants. They are not merely sta- 
tutory tenants but they are tenants under 
the contract. They were inducted in the 
suit premises under an agreement by the 
plaintiff. Before the tenancy could be de- 
termined by the present plaintiff they 
had completely assigned their interest in 
favour of Nanavaty Automobiles by a 
deed of assignment. Mr, Gandhi, there- 
fore, urged that as they have assigned 
their interest it was not necessary to ob- 
tain the permission of the landlord. Under 
the circumstances Mr. Gandhi submitted 
that the decree passed by the learned 
Judges of the Bench of the Small Causes 
Court should be set aside and the decree 
passed by the trial Court be restored. 


7. Mr. J. M. Shah, the learned 
advocate for the opponent, on the other 
hand urged that as a result of the am- 
endment by the Bombay Ordinance No. 
II of 1959, the possession of the sub-ten- 
ants which was considered to be unlaw~ 
ful became lawful from that date. But 
that would not mean that the sub-tenants 
obtained the status of contractual ten- 
ants. He, therefore, urged that Neon 
Motor Stores who were the sub-tenants 
of the suit premises, had no better status 
than that of a statutory tenant and a 
statutory tenant cannot transfer or assign 
any interest in favour of a third party. 
He, submitted that the proviso to Section 
15 (1) refers to the original tenant and 
not a sub-tenant. He. therefore, urged 
that Neon Motor Stores had absolutely no 
right to assign or transfer their interest 
in favour of Nanavaty Automobiles, and 
if they do so, the head tenant—the pre- 
sent plaintiff would be entitled to a de- 
cree under Section 13 (1) (e) of the Rent 
Act. In support of his submission Mr. 
Shah referred to several decisions to 
which I will refer in due course. 


8. In order to appreciate the rival 
contentions in their proper perspective it 
will be necessary to refer to the defini- 
tions of ‘landlord’ and ‘tenant’ as given 
in the Act. Section 5 (3) states that:— 


‘landlord means any person who is 
for the time being, receiving, or entitled 
to receive, rent in respect of any premi- 
ses whether on his own account or on 
account, or on behalf, or for the benefit 
of any other person. or as a trustee, 
guardian, or receiver for any other per- 
son or who would so receive the rent or 
be entitled to receive the rent if the pre- 
mises were let to a tenant; and includes 
any person not being a tenant who from 
time to time derives title under a land- 


lord: and further includes in respect of 
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his sub-tenant a tenant who has sub-let 
any premises: 

9. Similarly, tenant has been de- 
fined in sub-section (11) of Section 5 
of the Rent Act. It says that “tenant” 
means any person by whom or on whose 
account rent is payable for any premises 
and includes— 

tfa) such sub-tenants and other per~ 
sons as have derived title under a tenant 
before the commencement of the Bombay 
Rents, Hotel ahd Lodging House Rates 
Control (Amendment) Ordinance, 1959: 


(aa) any person to whom interest in 
premises has been transferred under the 
proviso to sub-section (1) of Section 15.” 


10. A combined reading of both 
these definitions of “landlord” and “ten~ 
ant” will show that the term landlord 
would not only include a person from 
whom the original tenant ie the head 
tenant has taken the lease of the suit 
property belonging to him, bui also the 
head tenant in respect of the sub-tenant 
whom the premises have been sub-let by 
him. In other words, the relationship of 
landlord and tenant would be created be- 
tween the head-tenant and the sub-tenant 
inducted by him in the suit premises. 
This is clear from the definition of ‘“land~ 
lord” which specifically includes in res- 
pect of his sub-tenant. a tenant who has 
sub-let any premises, 


11. Similarly. the definition of 
“tenant”? includes such sub-tenants and 
other persons as have derived interest 
under a tenant before the commencement 
of the Bombay Rents, Hotel and Lodging 
House Rates Control (Amendment) Ordi~ 
nance, 1959 and also any person to whom 
interest in premises has been transferred 
under the proviso to sub-section (1) of 
Section 15. Keeping in mind the inclusive 
definitions of landlord and tenant, it will 
be necessary to consider the respective 
rights of the parties in this case and their 
relationships inter se. 


12. The facts of this case as nar- 
rated above clearly show that the suit 
property belongs to one Deepakkumar. 
From that Deepakkumar WNavnitlal the 
property was taken on lease by Alliance 
Stores Trading Company Ltd. Alliance 
Stores Trading Company Ltd. in turn, has 
sub-let the suit property to Neon Motor 
Stores, Thereafter, the. original landlord 
viz, Deepakkumar Navnitlal had filed a 
suit against Alliance Stores Trading Com- 
pany, M/s. Neon Motor Stores and others 
in which a consent decree was passed and 
Alliance Stores Trading Company was 
continued as tenant on the same terms 
and conditions of the original ‘tenancy. 
This fact is very material for the pur- 
pose of deciding the respective rights of 
the parties in this case. There is no dis- 
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pute that M/s. Neon Motor Stores were 
inducted in some portion of the demised 
premises under the same terms and con- 
ditions by sub-letting by Alliance Stores 
Trading Company, while the contractual 
relationship of landlord and tenant sub- 
sisted between Alliance Stores Trading 
Company and the original owner. Before 
filing the suit. no doubt, the original 
owner had terminated the tenancy of 
Alliance Stores Trading Company and 
Neon Motor Stores by serving notice on 
them. But in the suit filed for eviction by 
the owner, there was a compromise 
under which all the disputes between the 
parties were waived by the landlord and 
Alliance Stores Trading Company was 
continued as tenant on the same terms 
and conditions of the original lease. The 
effect of this consent decree is that the 
notice which was given by the landlord 
terminating the tenancy of Alliance 
Stores Trading Company no longer re- 
mained operative and Alliance Company 
continued as contractual tenant of the 
original owner. Mr. Shah, however, sub- 
mitted that so far as Neon Motor Stores 
are concerned, they cannot be said to þe 
contractual tenants and they being mere- 
ly sub-tenants, they were deemed to be 
statutory tenants at the most for the 
purpose of the Rent Control Act. They 
get the protection of the Rent Control 
Act from being evicted by the original 
landlord in view of the amendment in 
the Rent Control Act. But they cannot 
be said to be contractual tenants and, 
therefore, they had no authority to trans- 
fer their interest to other persons. : 
Shah urged that a sub-tenant who was 
afforded protection under the Rent Con- 
trol Act. could not claim any interest in 
the demised premises and the only right 
which a sub-tenant inducted before 1959 
in the suit premises without the consent 
of the landlord would get was that he 
could not be evicted from the premises 
so Jong as he continues to pay the rent 
of the premises and observes other terms 
of tenancy. Mr. Shah, therefore, urged 
that Neon Motor Stores having no inte- 
rest in the lease-hold could not assign 
their interest to M/s. Nanavaty Auto- 
mobiles and if they have unlawfully 
transferred the said interest, it would be 
open to the head-tenant to get a decree 
for eviction against Neon Motor Stores 
as well as their assignee M/s. Nanavaty 
Automobiles. It is difficult to agree with 
the submission made by Mr. Shah. I have 
already observed earlier that relation- 
.° ship existing between the Alliance Stores 
- Trading Company and Neon Motor Stores 


would be that of a landlord and tenant 
inter se. Neon Motor Stores may be sub- 
tenant qua the original landlord. But so 
far as Alliance Stores Trading Company 
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viz. the head-tenant is concerned. Neon 
Motor Stores would be direct tenant of 
Alliance Stores Trading Company. Ad- 
mittedly, Alliance Stores Trading Com- 
pany was a contractual tenant of the ori- 
ginal landlord. Thus, it was open to the 
Alliance Stores Trading Company to 
transfer its interest in the lease-nold pro- 
perty to a sub-tenant. That sub-tenant 
would be a tenant in relation to the head- 
tenant. It is not disputed that Neon 
Motor Stores were inducted into a por- 
tion of the suit premises by Alliance 
Stores Trading Company prior to 1959. 
It is true that before the commencement 
of the Bombay Rents, Hotel and Lodging 
House Rates Control (Amendment) Ordi- 
mance. 1959, there was total prohibition 
on a tenant to sub-let or assign his inte- 
rest in the suit property in favour of a 
third person, even with the consent of 
the landlord. It can, therefore, be said 
that prior to the promulgation of the 
Said ordinance the possession of Neon 
Motor Stores can be said to be unautho- 
rised and unlawful. However, as Neon 
Motor Stores had continued on the suit 
premises at the time the said ordinance 
came into force, their possession which 
was unauthorised and unlawful became 
authorised and lawful and as defined in 
the definition of tenant, such sub-tenents 
and other persons as have derived title 
under a temant before the commencement 
of the Bombay Rents, Hotel and Lodging 
House Rates Control (Amendment) Ordi- 
nance. 1959, got the status of a tenant. 
Mr. Shah, however, urged that so far as 
the original landlord is concerned there 
was no privity of contract between him 
and the sub-tenant Neon Motor Stores. 
Neon Motor Stores did not possess any 
right or interest in the demised property, 
whatsoever. They were merely protected 
from eviction as a result of the said ordi- 
mance, However, the said ordinance did 
not create any legal interest in the sub- 
tenant and therefore, such a sub-tenant 
cannot transfer his interest to a third 
person which he did not possess. If Neon 
Motor Stores, who were sub-lessees, 
illegally transferred their interest in 
favour of Nanavaty Automobiles, the 
head-tenant viz. Alliance Stores Trading 
Company would be entitled to recover 
possession from them. I am unable to 
agree, It seems that Mr. Shah is under 
some misapprehension about the right 
which the original landlord may possess 
in relation to his tenant or a sub-tenant 
and the right which is created in favour 
of sub-tenant qua the tenant who in- 
ducted him into the suit premises. I have 
already made a reference to the de“ini- 
tion of the landlord earlier and that de- 
finition specifically includes a tenant qua 
the sub-tenant. Therefore, if the present 


case is viewed in this background it will 


E72 Guj. [Prs, 12-17] 


be very clear that Alliance Stores Trad- 
ing Company is the landlord of Neon 
Motor Stores. Neon Motor Stores were 
the contractual tenants of the Alliance 
Stores Trading Company. It cannot, 
therefore. be said that Neon Motor Stores 
did not possess any legal interest in the 
suit property as canvassed by Mr. Shah. 


13. Mr, Shah invited my atten- 
tion to the case of Balkrishna Maruti v. 
Saidanna Sayanna, (1963) 65 Bom LR 149, 
wherein it was observed that Section 15 
(2) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, 
which validates under specified conditions 
transfers and assignments by tenants 
does not legalise every transfer and as- 
signment 2ffected by the sub-tenants or 
by transferees and assignees of sub- 
tenants. 

14. In order to appreciate the 
ratio of that case it is necessary to refer 
to the facts of that case. There tke pro- 
perty which was the subject-matter of 
the dispute formerly belonged to one 
Ganpat, but on his death it devolved up- 
on the present plaintiff as a legatee and 
executor under the Will of Ganpat. The 
plaintiff filed a suit against six persons 
for possession of the premises in their 
occupation on the ground that defendant 
No. 1 who was the original tenant had 
sub-let the premises to defendant No. 2 
that defendant No. 2 had sub-let the pro- 
perty to defendant No. 3, that defendant 
No, 3 had, in turn, sub-let the property 
to defendant No. 5 and that the several 
defendants were profiteering by charging 
exorbitant rent to one another. The plain- 
tiff also sought possession on the ground 
that the premises were required by him 
bona fide for his personal use and occu- 
pation. 


15. It will thus be seen that in 
the Bombay case the suit was filed by the 
original owner of the property against 
the assignee or the assignee of a sub- 
tenant. Thus, the ratio of that case could 
not govern the facts of the instant case. 
In the instant case as already observed 
earlier, the sub-tenant viz. Neon Motor 
Stores were tenants in relation to the 
head-tenanz — Alliance Stores Trading 
Company. Alliance Stores Trading Com- 
pany was the contractual tenant on the 
date it suk-let some portion of the pre- 
mises to Neon Motor Stores. Thus, it had 
transferred its legal interest in favour of 
Neon Motor Stores. It cannot, therefore, 
be said thet Neon Motor Stores had no 
right whatsoever to transfer or assign 
whatever interest they possess in the de- 
mised premises, Even Chandrachud J. 
who decided the Bombay case has ob- 


served that— ‘In the present ease, if 
defendant No. 5 were to claim through 
defendant No. 1 who was the original 
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tenant, it may’ have been possible to ac- 
cept the contention of Mr. Marathe that 
a sub-tenancy in favour -of defendant 
No. 5 must be held to be valid as it has 
been legalised by the ordinance, But 
what is the right which defendant No. 5 
claims in the present case? Admittedly, 
he does not claim under the tenant, viz. 
defendant No. 1, but he claims under de- 
fendant No. 3 who in turn claims under 
defendant No. 2, who, in turn, is the sub- 
tenant of defendant No, 1. In one word, 
therefore, defendant No. 5 claims under 
a transferee of the sub-tenant of a ten- 
ant. It seems to me difficult to take the 
view that the intention of the legislature 
was not only to validate transfers and 
assignments by tenants but also to lega- 
lise ‘every transfer and assignment effect- 
ed by the sub-tenants or by tranferees 
and assignees of sub-tenants. 

16. It may be borne in mind that 
in the instart case the suit has not been 
filed by the original owner. The suit has 
been filed by the head-tenant against the 
sub-tenants in respect of the premises in 
their possession. It is, therefore, difficult 
to agree with Mr. Shah who relied on 
the Bombay case that the sub-tenants 
had no legal interest in the property. In 
my opinion, the sub-tenants were tenants 
qua the head-tenant and legal interest 
had vested in them so far as the portion 
of the demised premises was concerned. 
Therefore. the head-tenant could not 
come before the Court and say that the 
sub-tenants, who were inducted by it in 
the premises. while it was the contractual 
tenant, had no authority to assign their 
interest in favour of a third person, 


17. Similarly, the case of N, M. 
Nayak v. Chhotalal Hariram, 69 Bom LR 
551 = (AIR 1968 Bom 51), relied upon 
by Mr. Shah will not help him. In that 
case it was observed that— 


“A person seeking to claim protection 
afforded by provisions contained in the 
notification issued by the State Govern- 
ment under the proviso to Section 15 (1) 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, must esta- 
blish that his transferor was a “lessee” 
of the premises transferred or assigned. 
In other words .the only persons who 
are entitled to transfer or assign the 
interest in the premises must satisfy the 
character of a “lessee” as defined in Sec- 
tion 105 of the Transfer of Property Act, 
1882, namely. the transferee of an inte- 
rest in immovable property. The assignee 
of a lessee cannot be termed as “lessee” 
as defined by the Transfer of Property 
Act.” 

It was further observed that— 

“Section 15 (2) of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947, validates the sub-letting, trans- 
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fer and assignment by tenants and not 
further sub-letting or further derivative 
transfer or assignment by such sub-les- 
sees. transferees or assignees. The pro- 
tection conferred by the Ordinance re- 
ferred to in the section can be availed of 
by only those persons who can be des- 
cribed as sub-lessees, assignees or trans- 
ferees from the contractual tenant.” 


18. In my opinion, this case, does 
not in any way support the point can- 
vassed by Mr. Shah before me, In the 
instant case, the sub-tenants Neon Motor 
Stores were inducted in the suit premises 
by Alliance Stores Trading Company Ltd., 
while the relationship of contractual ten- 
ant between the Alliance Stores Trading 
Company Ltd., and the original landlord 
subsisted. As Neon Motor Stores were 
inducted prior to 1959, their possession 
which was unauthorised and unlawful 
prior to 1959, became authorised and 
lawful and they are protected under the 
provisions of the Rent Control Act from 
being evicted. In fact, after the amend- 
ment in 1959, M/s. Neon Motor Stores 


got the status of sub-tenant qua head-. - 


tenant. The relationship of landlord and 
tenant came into existence between Alli- 
ance Stores Trading Company Ltd., and 
M/s. Neon Motor Stores. Therefore, M/s. 
Neon Motor Stores can be said to be 
lessee under Section 105 of the Transfer 
of Property Act so far as Alliance Stores 
Trading Company Ltd, is concerned, If 
that is so, then it cannot be said that M/s. 
Neon Motor Stores had no legal interest 
capable of being assigned under Section 
105 of the Transfer of Property Act. 

19. This High Court had an occa- 
sion to consider the question of relation- 
ship between the tenant dnd sub-tenant 
under the Rent Control Act in the case of 
Glamour Cleaners v. Chandrakant Chho- 
talal Gandhi, (1962) 3 Guj LR 941, 
wherein P. N. Bhagwati J. (as he then 
was) observed as under:— 

“The meaning of the word “sub-~let” 
being to carve out a subordinate interest 
out of the interest held by contractual 
tenant, the tenant in order to fall within 
the definition of landlord contained in 
Section 5 (3) qua his sub-tenant, must be 
a contractual tenant, for he cannot be a 
landlord within the meaning of that defi- 
nition unless he has sub-let the premises 
to the sub-tenant which he cannot do 
unless ‘he is a contractual tenant.” 


20. In the instant case, there is 
no dispute that when Alliance Stores 
Trading Company Ltd. inducted M/s. 
Neon Motor Stores into the premises 
Alliance Stores Trading Company was 
the contractual tenant of the original 
landiord. Therefore, Alliance Stores 
Trading Company Ltd. had a legal right 
to continue M/s. Neon Motor Stores as 
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its sub-tenant. No doubt, after the am- 
endment of the Act in 1959, a tenant can 
sub-let the premises to a sub-tenant with 
the consent of the landlord, but that 
question does not arise for my considera- 
tion for the simple reason that M/s. Neon 
Motor Stores entered into the premises 
prior to 1959. All the arguments advance- 
ed by Mr. Shah seem to be on the basis 
as if this suit was filed by the original 
landlord against the sub-tenant. So far 
as the original landlord is concerned, it 
can be said with some justification that 
there was no privity of contract be- 
tween the original landlord and sub-ten- 
ant. Therefore, a sub-tenant cannot claim 
any contractual relationship qua the 
original landlord, But so far as the head- 
tenant is concerned the sub-~-tenant can 
certainly claim contractual relationship 
and the relationship of landlord and ten-: 
ant would arise between the head-tenant 
and sub-tenant, Therefore, the sub-tenant 
would be a lessee qua the head-tenant 
and he would have authority to assign 
his interest as per the Notification issued 
by the State Government, 


21. Similarly. the case of Hiralal 
Vallabhram v. Kasturbhai Lalbhai, (1964) 
5 Guj LR 941, relied upon by Mr. Shah 
could not help him. In all these cases 
the suit was filed by the original land- 
lord on the ground and that the sub-ten- 
ant had assigned his interest in the suit 
premises to the third party, 


22. Similarly, the case of Anand 
Nivas (P.) Ltd. v, Anandji Kalyanii’s 
Pedhi, AIR 1965 SC 414, would not take 
the case of the opponent any furcher, 
There it was observed by the Supreme 
Court as under:— 


“A person remaining in occupation of 
the premises let to him after the deter- 
mination of or expiry of the period of 
the tenancy is commonly, though in law 
not accurately. called a statutory tenant. 
Such a person is not a tenant at all: he 
has no estate or interest in the premises 
occupied by him. He has merely the pro- 
tection of the statute in that he cannot 
be turned out so long as he pays the 
standard rent and permitted increases if 
any, and performs the other conditions of 
the tenancy. His right to remain in pos- 
session after the determination of the 
contractual tenancy is personal.” 


23. With respect, I am in entire 
agreement with the above observations 
but in the instant case, it cannot be said 
that Alliance Stores Trading Company 
was not a contractual tenant. It is no- 
body’s case that Alliance Stores Trading 
Company had illegally sub-let the suit 
premises to M/s. Neon Motor Stores. That 
argument cannot be available to the op- 
ponent for the simple reason that such 
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sub-letting has been legalised by the 
Ordinance of 1959. 


24. In this background, now it 
will be profitable to refer to Section 15 
of the Rert Control Act, Section 15 (1) 
of the Reni Control Act is as under:— 


“15 (1): Notwithstanding anything 
contained in any law, but subject to any 
contract to the contrary, it shall not be 
lawful after the coming into operation of 
this Act for any tenant to sub-let the 
whole or any part of the premises let to 
him or to essign or transfer in any other 
manner his interest therein.” 


25. Thus. under sub-section (1) of 
Section 15 of the Rent Control Act, a 
tenant would have no authority to sub- 
let the whole or any part of the premises 
let to him or to assign or transfer his 
interest in any other manner except with 
the permission of the landlord. We are 
not concerred with this aspect because 
the tenant had already created sub-ten- 
ancy prior to 1959 and that sub-tenancy 
has been now legalised by law. The sub- 
tenant has sold off their entire interest 
with the stock-in-trade and goodwill 
thereof and interest in the suit premises 
under a deed of assignment, Ex. 54, dated 
6th March, 1964. The proviso to sub-sec« 
tion (1) of Section 15 states that the State 
Government may, by notification in the 
Official Gazette, permit in any area the 
transfer of interest in premises held 
under such leases or classes and to such 
extent as may be specified in the Notifi- 
cation. Such a Notification was issued by 
the Government of Bombay under which 
transfer or assignment incidental to the 
sale of a business as a going concern to- 
gether with the stock-in-trade and the 
goodwill thereof was permitted provided 
that the transfer or assignment is of the 
entire interest of the transferor or assign- 
or in such leasehold premises together 
with the business and the stock-in-trade 
and goodwill thereof. 


26. The deed of assignment clear- 
ly shows that M/s. Neon Motor Stores 
have assigned their entire interest in the 
leasehold premises together with their 
business aS a going concern with the 
stock-in-trade and the goodwill thereof. 
The deed of assignment, Ex. 54 is a re- 
gistered document. No Court has record- 
ed a finding that this document was sham 
and bogus. A perusal of this document 
clearly shows that M/s. Neon Motor 
Stores had assigned their entire interest 
in the leasehold premises together with 
the business aS a going concern with the 
stock-in-trade and goodwill. Under the 
circumstances, M/s. WNanavaty Auto- 
mobiles who became the assignees of 
Neon Motor Stores would have a right 
to continue the said business in the suit 
nremises. I do not agree with Mr. Shah 
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that the proviso to Section 15 was limit- 
ed only to the original tenant end not to 
the sub-tenant. I have already sufficient- 
ly dealt with this aspect of tha case. 
have already observed that Alliance Stores 
Trading Company is a landlord qua the 
sub-tenant viz. M/s, Neon Motor Stores. 
Thus, M/s. Neon Motor Stores who are 
the contractual tenants of Alliance Stores 
Trading Company could assign their inte- 
rest as per the Notification issued by the 
State Government. In my opinion, the 
learned Judges of the Bench of the Small 
Causes Court were clearly in error in 
holding that the assignment was unlaw- 
ful and unauthorised and in passing a 
decree for eviction on that score, 


27. In the result, the revision ap- 
plication succeeds, Civil Revision Appli- 
cation No. 181 of 1969 is allowed. The 
judgment and decree passed by the 
learned Judges of the Bench of the Small 
Causes Court, Ahmedabad, are hereby set 
aside and the judgment and decree pass- 
ed by the trial Court are restored. The 
Opponent will pay the costs to the peti- 
tioners throughout. 

Application allowed. 
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_ Mirchumal Samandas and others, 
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Second Appeal No. 396 of 1966, D/- 
30-3-1973, against order of R. C. Mehta, 
Extra Asst, J., Baroda in R. C. A. No. 264 
of 1965. 

Index Note:— (A) Displaced Persons 
(Compensation and Rehabilitation) Rules 
(1955), R. 42 —- Expression ‘May’ inter- 
pretation of — R. 42 confers power which 
is coupled with duty — Breach of duty 
is enforceable at law — Non-claimant in 
occupation of Government built property 
willing and able to purchase property in 
his occupation —— Sale of property by 
auction is ultra vires powers of the offi- 
cer concerned. (X-Ref:— Rr. 2 (d). 36, 
41) — (X-Ref:— Displaced Persons (Com- 
ae rare and Rehabilitation) Act (1954), 


Brief Note:—- (A) Rule 42 confers on 
the authorities power which is coupled 
with a duty and the suit of a non-claim- 
ant in occupation of Government built 
properties is maintainable for the pur- 
pose of enforcing the duty which has 
been cast upon the authorities, 

(Para 27) 


The use of the expression “may” 
cannot mean an unfettered or arbitrary 
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discretion. The provisions of Rule 42 are 
meant and have got to be used for fur- 
thering the object of the Act and not for 
frustrating or defeating it. The expres- 
sion “may” used in Rule 42 implies a 
judicial discretion on the part of the ap- 
propriate Government officer and that 
judicial discretion has got to be exercised 
by him justly and fairly, Rule 42 indeed 
confers power to transfer a Government 
built property, but exercise of that power 
is coupled with a duty to rehabilitate a 
non-claimant displaced person, It cannot 
be said that by using the expressions 
“shall” and “may” in Rules 41 and 42 the 
rule-meking authority has tried to intro- 
duce some basic difference in treating the 
claimants and the non-claimants, both 
of whom are required to be rehabilitated 
in the country. Rule 41 uses the expres- 
sion "shall because a claimant has a 
right to receive compensation on the 
strength of his verified claim and that 
that claim has got to be satisfied. Case 
law discussed. AIR 1970 Delhi 85 and 
AIR 1964 Punj 137 and S. A. No. 42 of 
1966, D/- 21-12-1970 (Guj), Dissented 
from. _ (Para 12) 

Therefore, power which Rule 42 con- 
fers upon the appropriate Government 
officer is exercisable for discharging the 
duty to the displaced community. This is 
the public law duty which has got to be 
discharged and if there is any breach or 
violation of this public law duty, it is en- 
forceable at law. {Para 12) 


Thus it is the duty of the appropri- 
ate Government officer to transfer to a 
non-claimant under Rule 42 a Govern- 
ment built property in his occupation if 
all the conditions laid down by Rule 42 
are satisfied, In such a case he has no 
further discretion left to him, Therefore. 
where the non~-claimant in occupation of 
Government built property, which forms 
a part of compensation pool within S, 14 
(d) of the Act read with Rr. 2 (d) and 36, 
is willing and able to purchase the pro- 
perty in his occupation, the action of the 
officer concerned of selling the property 
by auction is completely ultra vires the 
powers of the officer. The breach of the 
duty which is cast by R. 42 upon him is 
enforceable at law. (Para 12) 


Index Note :— (B) Displaced Persons 
(Compensation and Rehabilitation) Act 
(1954), S. 36 — Bar of jurisdiction of 
civil Court — Act of authorities of sell- 
ing by public auction the tenament in 
Occupation of a non-claimant being in 
violation of R. 42, is ultra vires their 
powers — Bar of jurisdiction under S. 36 
is not attracted. (X-Ref:— Displaced Per- 
sons (Compensation and Rehabilitation) 
Rules (1955), R, 42). AIR 1969 SC 78 and 
AIR 1970 SC 1298 and AIR 1971 SC 1558, 
Relied on, (Paras 29, 32) 
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S. B. Majmudar, for Appellants; K.M. 
Chhaya, Asst. Govt. Pleader {for Nos. 1 
to 4) and S. B, Vakil (for No, 5), for Res- 
pondents, 


S. H. SHETH, J.:— The plaintif is 
a displaced person from West Pakistan. 
He does not hold a verified claim. Ee is. 
therefore, a non-claimant. He has been 
residing in a tenement situate in Vara- 
shiya Colony at Baroda which is a Gov- 
ernment built colony. The tenement in 
his occupation was allotted to him. The 
Central Government some time back took 
decision to dispose of all the tenements 
in Varashiya Colony. The tenement in 
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the occupation of the plaintiff was there- 
fore also to be disposed of. The plaintiff 
applied to the appropriate authority to 
transfer to him the tenement in his occu- 
pation. He relied upon Rule 42 of the Dis- 
placed Persons (Compensation and Re- 
habilitatior) Rules, 1955 in support of his 
application. The appropriate officer re- 
jected his application and put to sale his 
tenement. The defendant No. 5 purchas- 
ed it at the auction sale. The plaintiff, 
therefore. filed the present suit for a de- 
claration that the auction sale of the 
. tenement in his possession was ultra vires 
the powers of the officer of the Central 
Government and that, therefore, the said 
auction had not conferred any title upon 
the defendant No. 5, He joined to the suit 
as defendants the Union of India, the 
Chief Settlement Commissioner, the Re- 
gional Settlement Commissioner, the 
State of Gujarat and auction purchaser 
Bhagwandas Kandomal., 


2. It was inter alia contended in 
defence by the defendants that the suit 
was not maintainable because the plain- 
tiff had no right enforceable at law. 

3. The learned trial Judge raised 
preliminary issues relating to the main- 
tainability of the suit and the jurisdiction 
of the Civil Court to entertain and try 
such a suit. He held that the plaintiff had 
no right enforceable at law and, there- 
fore, his suit could not be maintained. He 
also held that the jurisdiction of the Civil 
Court was barred by Section 36 of the 
Displaced Persons (Compensation and 
Rehabilitation) Act. 1954. In view of his 
findings on these two preliminary issues 
he dismissed the suit. The plaintiff ap- 
pealed to the District Court against the 
decree pass2d by the learned trial Judge. 
The learned Extra Assistant Judge at 
Baroda who heard the appeal concurred 
in the findings recorded by the learned 
trial Judge and dismissed the appeal. 

4, It is that appellate decree 
which is called in question by the plain- 
tiff in this Second Appeal. 

5. Mr, Majmudar, appearing for 
the plaintiff, has raised two contentions 
before us. His first contention is that 
Rule 42 of the said Rules creates in 
favour of the plaintiff a right enforceable 
at law. His second contention is that the 
Civil Court has jurisdiction to entertain 
the suit because the act of putting to 
auction sale the tenement in the occupa- 
tion of the plaintiff is ultra vires the 
powers of the officer who did it. 


6. This appeal in the first instance 
came up for hearing before my learned 
brother before whom an unreported de- 
cision of Justice D. P., Desai in Se- 
cond Appeal No. 42 of 1965 decided on 
91-12-1970 ‘Guj) was cited. He has taken 
the view that Section 36 bars the juris- 
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diction of the Civil Court and Rule 42 
neither creates in favour of a displaced 
person any right enforceable at law nor 
does it create any duty in favour of the 
appropriate officer which can be enforc- 
ed, My learned brother did not agree 
with the view taken by Mr. Justice D. P. 
Desai in tha aforesaid decision and re- 
ferred this matter to the Division Bench. 

7. it is under these circumstances 
that this appeal has been placed before 
us. 


8. The first contention maised by 
Mr. Majmudar requires the examination 
of the scheme of the said Act 
and the said Rules. We propose to 
briefly refer to the relevant sections and 
the relevant Rules. The preamble to the 
said Act shows that it has been enacted 
for achieving two objects—payment of 
compensation and rehabilitation grants 
to displaced persons, Bearing these para- 
mount objects of the Act in mind we pro- 
pose to examine some of the relevant 
provisions of the said Act. Section 2 (a) 
defines ‘compensation pool’ in the follow- 
ing terms. 

“compensation pool’ means the com-~ 

pensation pool constituted under Sec- 
tion 14.” 
It is not necessary to examine the defini- 
tion of the expression “displaced person” 
given in Section 2 (b) because there is no 
dispute before us that the plaintiff is a 
displaced person within the meaning of 
that expression given in Section 2 (b). 
Section 2 (c) defines evacuee property” 
in the following terms. 


*"avacuee property” means any pro- 
perty which has been declared or is 
deemed to have been declared as evacuee 
property under the Administration of 
Evacuee Property Act, (XXXI of 1950).” 
Section 2 (d) defines “public dues” with 
which we are not concerned in this ap- 
peal. The expression “verified claim” is 
defined by clause (e) of Section 2 in the 
following terms. 


"verified claim” means any claim 
registered under the Displaced Persons 
(Claims) Act, 1950 (XLIV of 1950) in res- 
pect of which a final order has been pass- 
ed under that Act or under the Displac- 
ed Persons (Claims) Supplementary Act, 
1954 (12 of 1954). and includes any claim 
registered on or before the 31st day of 
May, 1953. under the East Punjab Refu- 
gees (Registration of Land Claims) Act, 
1948 (East Punjab Act, XII of 1948) or 
under the Patiala Refugees (Registration 
of Land) (Claims) Ordinance 2004 (Order 
10 of 2004 BK) and verified by any au- 
thority appointed for the purpose by the 
Government of Punjab, the Government 
of Patiala and East Punjab States Union, 
as the case may be, which has not been 
satisfied wholly or partially by the allot- 
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ment of any evacuee land under the rele- 
vant notification specified in Section 10 
of this Act, but does not include......... ” 
It is not necessary to reproduce for the 
purpose of this judgment items (i) and 
(ii) which are excepted from the defini- 
tion of “verified claim”. Clause (f) of 
Section 2 defines the expression ‘‘pres- 
eribed” so as to mean prescribed by rules 
made under the said Act. Clause (h) of 
Section 2 is a residuary clause which 
provides that 

“all other words and expressions 
used but not defined in this Act and de- 
fined in the Administration of Evacuee 
Property Act, 1950 (XX XI of 1950) have 
the meanings respectively assigned to 
them in that Act.” 


8-A. Having looked at the defini- 
tions of some of the expressions which 
are materijal for the purposes of the pre- 
sent case we now turn to Section 14 
which deals with the constitution of com- 
pensation pool the definition of which 
has been given in Section 2 (a). Section 
14 lays down that "For the purpose of 
payment of compensation and rehabilita- 
tion grants to displaced persons”, a com- 
pensation. pool shall be constituted and 
that it shall consist of ‘“(a) all evacuee 
property acquired under Section 12, in- 
cluding the sale proceeds of any such 
property and all profits and income ‘ac- 
cruing from such property; (b) such cash 
balances lying with the Custodian as 
may, by order of the Central Govern- 
ment, be transferred to the compensation 
pool; (c) such contributions, in any form 
whatsoever, as may be made to the com- 
pensation pool by the Central Govern- 
ment or any State Government” and ‘(d) 
such other assets as may be prescribed”’. 
Sub-section (2) of Section 14 vests the 
compensation pool in the Central Gov- 
ernment free from all encumbrances and 
directs it to utilize it in accordance with 
the provisions of the said Act and the 
Rules made thereunder. A look at Sec- 
tion 14 makes it clear beyond doubt that 
the compensation pool has been consti- 
tuted with the express object of paying 
compensation and rehabilitation grants to 
displaced persons. There are four sources 
specified in Section 14 which contribute 
funds and properties to the compensation 
pool, The evacuee properties acquired 
under Section 12, including their sale 
proceeds constitute the first source of 
contribution to the compensation pool. 
Acquisition of evacuee properties is dealt 
with by Section 12 of the said Act with 
which we are not concerned in this case. 
Cash balances which may be lying with 
the Custodian is the second source which 
contributes to the compensation pool. 
Contributions which the Central Govern- 
ment or any State Government may 
make in any form whatsoever to the com- 
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pensation pool is its third source. The 
last source consists of assets which may 
be prescribed as constituting a part of 
compensation pool. The expression ‘“pres- 
cribed”? means prescribed by rules made 
under the said Act (vide Section 2 (f)). 
The fourth source of contribution to the 
compensation pool therefore takes ts to 
Rule 36 of the said Rules which provides 
as under: 


“The following classes of Government 
built properties shall ordinarily be allot- 
able, namely; 


(a) Every Government built residen- 
tial property valued at rupees fifteen 
thousand or less and occupied by a dis- 
placed person on a rental basis: 


Provided that the Central Govern- 
ment may in any particular case direct 
pa any such property shall not be allot- 
able; 

(b) Every Government built shop 
valued at rupees fifteen thousand or less. 


Explanation.— No such property shall 
be allotable, if it is in the occupation of 
two or more persons, whether any or all 
of them, be displaced persons or not.” 


The expression “Government built pro- 
perty” has been defined by Rule 2 (d) in 
the following terms: 


" “Government built property” means 
any property forming part of the com- 
pensation pool, which has been built in 
connection with the rehabilitation of dis- 
placed persons by the Central Govern- 
ment or a State Government, and in- 
cludes any such property built by a local 
authority in pursuance of a scheme for 
the rehabilitation of displaced persons 
Sanctioned by the Central Government or 
a State Government.” 


There is no dispute before us that Vara- 
shiya Colony at Baroda and the plaintiff's 
tenement therein are Government built 
properties within the meaning o2 the 
aforesaid expression given in Rule 2 (d) 
of the said Rules. When Section 14 (d) of 
the said Act is read with R. 36 and Rule 
2 (d) of the said Rules it is clear that, 
subject to the exception made in Rule 36. 
the Government built properties form a 
part of the compensation pool. Rule 35 
of the said Rules enables the Central 
Government, for the purpose of payment 
of compensation by transfer of Govern- 
ment built property, to classify colonies 
in which Government built properties are 
Situate as “A”, “B” or ‘C’ colonies. 


o9 Now, Rule 36 makes two divi- 
sions of Government built properties. 
One division consists of such properties 
which are allotable and another division 
consists of properties which are not allot- 
able. In case of Government built proper- 
ties which are not allotable, Rule 37 pro- 
vides that “every Government built pro- 
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perty whicn is not allotable under Rule 
36 may, unless the Central Government 
otherwise directs, be sold”. It is clear. 
therefore, that having made the Govern- 
ment built properties a part of compen- 
sation pool the procedure which has been 
prescribed in regard to them provides for 
their allotment and for their sale. Chap- 
ter XIV of the said Rules lays down the 
procedure for sale of properties in com- 
pensation pool. We are not concerned in 
this case with the Rules in Chapter XIV. 
Pausing here for a moment we find, on 
an analysis of the aforesaid sections and 
Rules, that the compensation pool to 
which contributions are made from four 
sources specified in Section 14 has been 
constituted zo fulfil two objects—payment 
of compensation and rehabilitation grants 
with the ultimate object of rehabilitating 
in India displaced persons who have mig- 
rated here from West Pakistan. Payment 
of compensetion and rehabilitation grants 
does not necessarily mean cash payment 
as that expression may otherwise appear 
to indicate. 


10. In- Lachhman Dass v. Munici- 
pal Committee, Jalalabad, AIR 1969 SC 
1126 the Supreme Court after having 
considered the provisions of the said Act 
has observed that elaborate rules have 
been framed under the said Act for the 
purpose of paying compensation to dis- 
placed persons out of the compensation 
pool and that one of the ways of paying 
compensation is transfer of property. It 


is therefore clear that payment of com-. 


pensation and rehabilitation grants from 
the compensation pool may take the form 
of transfer of immovable property to a 
displaced person. Whether compensation 
and rehabilitation grants are paid in cash 
or in kind, they are the steps which are 
necessary to be taken under the said Act 
to rehabilitate displaced persons who. 
broadly speaking, are classified in two 
categories. One category consists of 
claimants and another category consists 
of non-claimants, Those who have veri- 
fied claims for compensation are claim- 
ants. Those who left their properties in 
West Pakistan, migrated to India and 
made claims for compensation and whose 
claims have been verified are the persons 
who fall under the category of claimants. 
The plaintiff is a non-claimant. In other 
words, he is not a holder of a verified 
claim within the meaning of that expres- 
sion given in Section 2 (e) of the said Act. 
Elaborate procedure has been prescribed 
in regard to claims. Section 4 provides 
for an application to be made for com- 
pensation. Section 5 provides for deter- 
mination of public dues by settlement 
officer. Section 7 provides for determina- 
tion of the amount of compensation. Sec- 
tion 8 deals with the form and manner of 
payment of compensation, Section 9 deals 


Mirchumal y. Union of India iS. H. Sheth J.) 


A. LR. 


with payment of compensation in cases 
of disputes. Section 10 lays down special 
pro cedure for payment of compensation 
in certain cases specified therein. These 
are the sections which lay down the pro- 
cedure in relation to claims. Section 11 
enables the Central Government to pay 


‘ rehabilitation grant or any other grants 


out of the compensation pool to a displac- 
ed person under such conditions and to 
such extent and in such form and man- 
ner aS may be prescribed. We have al- 
ready referred to Section 14 which pro- 
vides for the constitution of compensa- 
tion pool and specified its sources, Sec- 
tion 20 is an important section which con- 
fers upon the managing officer or manag- 
ing corporation power ,to transfer any 
property out of the compensation pool. 
It provides as under:— 

“(1) Subject to any rules that may 
be made under this Act, the managing 
officer or managing corporation may 
transfer any property out of the compen- 
sation pool— 

(a) by sale of such property to a dis- 
placed person or any association of dis- 
placed persons. whether incorporated or 
not. or to any other person, whether the 
property is sold by public auction or 
otherwise; 

(b) by leasa of any such property to 
a displaced person or any association of 
displaced persons, whether incorporated 
or not, or to amy person; 

(c) by allotment of any such proper- 
ty to a displaced person or an association 
of displaced persons whether incorporat- 
ed or not. or to any other person, on 
such valuation as the Settlement Com- 
missioner may determine; 


(d) in the case of a share of an eva- 
cuée in a company, by transfer of such 
share to a displaced person or any asso- 
ciation of displaced persons whether in- 
corporated or not, or to any other per- 
son.” 

Sub-sections (1-A), (2) and (3) are not 
material for the purposes of the present 
case. So far as immovable properties con- 
stituting a part of compensation pool are 
concerned, three modes have been pres- 
cribed by Section 20 for their transfer. 
Sale, grant of lease and allotment are 
the three methods prescribed by Section 
20 in that behalf. Power under Section 20 
is to be exercised by the managing offi- 
cer or managing corporation subject to 
any Rules which may be made under the 
said Act. Clause (c) of sub-section (1) of 
Section 20 uses the expression ‘allotment’ 
which has not been defined by the said 
Act. Section 2 (h) of the said Aci incor- 
porates in the said Act definitions from 
the Administration of Evecuee Property 
Act, 1950 of those expressions which have 
not been defined by the said Act, ‘allot- 
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ment’ has been defined by Section 2 (a) 
of the Administration of Evacuee Pro- 
perty Act. 1950 in the following terms: 


“allotment” means the grant by a 

person duly authorised in this behalf ofa 
right of use or occupation of any immov- 
able evacuee property to any other per- 
son, but does not include a grant by way 
of lease;” 
Allotment, therefore, means the right to 
use or to occupy an immovable evacuee 
property without acquiring the status of 
a lessee in respect thereof. Section 40 of 
the Displaced Persons (Compensation and 
Rehabilitation) Act, 1954 confers upon 
the Central Government power to make 
Rules under the said Act and in particu- 
lar for the purposes specified in sub-sec~- 
tion (2). 

11. We now turn to the said Rules. 
The said Rules are divided in several 
Chapters. Chapter I contains definitions. 
We have already reproduced the defini- 
tion of the expression “Government built 
property” given in Rule 2 (d) with which 
we are concerned in this case. Rule 2 (e) 
which defines the expression “compensa~ 
tion” may also be noted. “*Compensation’ 
includes rehabilitation grant where such 
rehabilitation grant is payable along with 
the compensation”. Chapter JI lays down 
the proceedure for submission of compen- 
sation applications and determination of 
public dues. Chapter III lays down the 
procedure which is to be followed by the 
Settlement Commissioner on receipt of 
the duplicate copy of compensation appli- 
cation. Chapter IV deals with determina- 
tion of compensation. Rule 17 which is 
in this Chapter lays down the manner of 
payment of compensation. It provides 
that—- “compensation may be paid in one 
or more instalments” and that “no per- 
son shall be paid compensation in cash 
exceeding eight thousand rupees”. Pro- 
viso to sub-rule (2) of Rule 17 is not ne- 
eessary to be produced. So also it is not 
necessary to reproduce sub-rules (3) and 
(4) of Rule 17. Sub-rule (5) of Rule 17 
provides that— “where any property is 
transferred to any person under this rule, 
a deed of conveyance shall be executed 
in the form specified in Appendix 
XXV-A.” Payment of compensation, sub- 
rule (5) indicates, does not necessarily 
take the form of cash payment. It may 
take the form of transfer of a property 
which is a part of the property in the 
compensation pool, Some of the Rules in 
Chapter V require detailed consideration. 
We shall refer to them a little later. 
Chapter V-A. deals with allotment of eva- 
cuee agricultural lands situated in urban 
areas. Chapter VI deals with payment of 
compensation by transfer of Government 
built property. There are some Rules in 
this Chapter which require a detailed 
examination. in particular Rules 41 and 
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Chapter VII deals with payment of com- 
pensation for rural houses and shops left 
in West Pakistan. Chapter VIIT deals with 
compensation in respect of verified claims 
for agricultural lands situated in rural 
areas. Similarly, Chapter IX deals with 
allotment and sale of certain groves and 
gardens. Chapter X deals with payment 
of compensation under Section 10 of the 
said Act, Chapter X-A deals with adjust- 
ment by association of claims and mak- 
ing of transfer deeds. Chapter XI deals 
with payment of compensation to minors, 
persons of unsound mind and other per- 
sons suffering from physical or mental 
disability. Chapter XII deals with pay- 
ment of compensation to persons res.ding 
in Homes and Infirmaries. Chapter XIII 
lays down procedure for settlement of 
disputes regarding payment of compensa~ 
tion. We have already referred to Chap- 
ter XIV which lays down procedure for 
sale of property in the compensation pool. 
Chapter XV deals with different classes 
of evacuee property which may be ac- 
quired, Chapter XVI deals with payment 
of rehabilitation grants. Chapters XVII to 
XX which deal with incidental matters 
need not be referred to. These Chapters 
contain a large number of Rules which 
deal with the cases of claimants. But they 
also contain Rules which deal with the 
cases of non-claimants. In particular, re- 
ference should be made, so far as the 
non-claimants are concerned, to Rules 25, 
41 and 95. 


12. Having referred to the scneme 
of the Rules we now proceed to examine 
how the claimants and non-claimants 
have been dealt with. Rules 22, 23, 24, 25 
and 26 deal with cases of claimants and 
non-claimants in relation to acquired pre- 
perties. Rule 22 specifies three classes of 
acquired evacuee properties which may 
be allotted. Residential property, as des- 
cribed in clause (a) of Rule 22, in the 
occupation of a displaced person, having 
the specified value, any shop in the occu- 
pation of a displaced person having the 
specified value and any industrial con- 
cern in the occupation of a displaced per- 
son, having the specified value are the 
three classes of acquired evacuee pro- 
perties which may be allotted, Whereas 
Rule 22 specifies classes of acquired eva- 
cuee properties which may be allotted. 
Rule 23 provides that all acquired eva- 
cuee properties which are not allctable 
under Rule 22 shall ordinarily be sold. 
Therefore. three classes of acquired eva- 
cuee properties which are allotable are 
not to be sold. Rule 24 deals with valua- 
tion of acquired evacuee property which 
is an allotable property. If it is to he 
transferred under Rule 24, valuation 
thereof must be fixed. That is the purpose 


180-Guj. [Pr. 12] 


for which Rule 24 has been made. Rule 
25 provides for transfer of acquired eva- 
cuee property which is an allotable pro- 
perty to a person in occupation thereof 
who holds a verified claim. In other 
words, Rule 25 deals with transfer of ac- 
quired evacuee property to a claimant if 
it is allotable. Let us look at the language 
of the principal part of sub-rule (1) of 
Rule 25. Jt is in the following terms: 


“Where an applicant for payment 
of compensation is in sole occupation of 
an acquired evacuee property which is an 
allotable property, such property may 
be transferred to him in lieu of the com- 
pensation payable to him under the Act.” 
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If all the conditions laid down in Rule 25 
are satisfied by a claimant, then an ac- 
quired evacuee property has got to be 
transferred to him. That is the force of 
the expression “shall”. This transfer is 
in lieu of the compensation payable to 
him under the said Act. In other words, 
a claimant holds a verified claim and 
therefore has a right to recover the speci- 
fied amount of his claim. It is for the 
purpose of satisfying that claim of his 
that an acquired evacuee property which 
is allotable and which is in his sole occu- 
pation is to be transferred to him. Rule 
26 deals with the case of a non-claimant 
in a similar set of circumstances. It pro- 
vides that 


“where an acquired evacuee property 
which is an allotable property is in the 
sole occupation of a displaced person who 
does not hold a verified claim, the pro- 
nerty may be transferred to him......... x 
We are not directly concerned with the 
construction of Rules 25 and 26. Argu- 
ments have been advanced on them in 
order to enable us to place an appropri- 
ate construction upon Rule 42. Chapter 
VI contains Rules 35 to 43. We have al- 
ready referred to Rules 35, 36 and 37. 
This Chapter deals with payment of com- 
pensation by transfer of Government 
built properties both to claimants as well 
as to non-claimants. Rule 40 deals with 
adjustment of compensation against pur- 
chase price of Government built pro- 
perty and plots. The principal part of 
sub-rule (1) of Rule 41 provides as under: 


“A displaced person having a verified 
claim who is in occupation of a Govern- 
ment built property which is an allot- 
able property shall be paid compensation 
by the transfer of the property to him.” 


eteeee@ = = FF eee 


ernment built property. his claim is to be 
Satisfied by transferring to him an allot- 
able Government built property. In re- 
gard to this transfer the expression which 
the rule-making authority has used is 
“chall ba naid eamnensation bv the trans- 
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fer of the property to him”. The language 
which has been used in similar set of cir- 
cumstances for non-claimants in Rule 42 
is different. The material part of Rule 42 
reads as under: 


“Where a displaced person who does 
not hold a verified claim is in occupation 
of a Government built property which is 
an allotable property, the property may 
be transferred to him if he makes an ini- 
tial payment of ........... ad 


The expression used in regard to a non- 
claimant is “may be transferred to him”. 
It lays down conditions which must be 
satisfied before a transfer is effected in 
his favour. Whereas Mr, Majmudar has 
tried to argue before us that the use of 
the expression “shall” in Rule 41 and the 
use of tne expression “may” in Rule 42 
do not make any difference whatsoever 
in the context in which they have been 
used, Mr. Vakil has tried to argue that 
the expression “may” used in Rule 42 
confers upon the appropriate officer an 
unfettered discretion to transfer or not 
to transfer an allotable property .to a 
non-claimant even if all other conditions 
are satisfied. According to him. he may 
as well, instead of transferring to a non- 
claimant, sell it. According to him, the 
use of the expression “shall” in Rule 41 
leaves no such discretion to the appro- 
priate officer when he is dealing with 
allotable Government built properties so 
far as their transfers to the claimants are 
concerned. Very strenuously and vehe- 
mently he has asked us to bear this dis- 
tinction in mind and to  contradistin-~ 
guish the expression “shall” used in Rule 
41 from the expression “may”? used in 
Rule 42. According to him, if the rule 
making authority has used two different 
expressions in two different Rules deal- 
ing with the same subject, it must have 
meant some distinction between them. 
We propose shortly to analyse the effect 
of those two expressions used in those 
two Rules. Before we do so we may 
briefly refer to Rule 94 which deals with 
the question of paying rehabilitation 
grants to claimants. Rule 95 ‘deals with 
payment of rehabilitation grants to mon- 
claimants. A reference to Rules 25, 41 and 
94 on one hand and a reference to Rules 
26, 42 and 95 on the other hand clearly 
bring out that the rule-making authority 
is equally concerned with rehabilitating 
both the claimants as well as the non- 
claimants. There may be slight variations 
here and there so far as the details are 
concerned, but it cannot be gainsaid that 
the solicitude and concern which the 
rule-making authority has shown for re- 
habilitating those who have migrated to 
India after leaving their properties in 
West Pakistan is equal in measure to the 


solicitude and concern “which it has 
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shown for those who have migrated to 
India without leaving any property what- 
soever in West Pakistan. Bearing this 
legislative object in mind we proceed 
further. One analysis of the scheme of 
the Act and the Rules so far as it is ger- 
mane to the contention raised before us, 
clearly establishes certain things. Firstly, 
Section 14 (d) read with Rule 36 and 
Rule 2 (d) makes Government built pro- 
perties a part of compensation pool. Pro- 
perties constituting compensation pool 
have to be utilized for the purpose of 
payment of compensation and rehabilita- 
tion grants with the ultimate object of 
rehabilitating the displaced persons who 
have migrated from West Pakistan to 
India. Subject to the Rules which have 
been made in that behalf immovable pro- 
perties forming a part of compensation 
pool may be sold to displaced persons, 
may be leased out to them or may be 
allotted to them. In any one of the three 
forms economic assistance is to be ren- 
dered to them so as to rehabilitate them 
in this country. Then follow further de- 
tails in Rules 25, 26, 41 and 42, Whereas 
Rules 25 and 26 deal with transfer of 
acquired evacuee properties, Rules 41 and 
42 deal with transfer of Government 
built properties, We are not directly con- 
cerned in this case with Rules 25 and 26. 
The scheme of Rule 26 is similar to the 
one which is contained in Rule 42. It is 
for that reason that Rule 26 has been 
brought in. We are also not directly con- 
cerned with R. 41. It has been brought in 
in order to persuade us to contradistin- 
guish Rule 42 from it. Mr. Majmudar has 
areued before us that the expression 
“may” which Rule 42 uses does not con- 
fer upon the appropriate officer any un- 
fettered discretion to transfer or not to 
transfer a Government built property to 
a non-claimant. On analysis of Rule 42 
it is clear that it applies to that Govern- 
ment built property which is in the occu- 
pation of a non-claimant and which is an 
allotable property. The question which 
we are called upon to answer is this. Does 
an appropriate officer have discretion 
to transfer or not to transfer a Govern- 
ment built property to a non-claimant 
under Rule 42 even if all the conditions 
and factors specified therein are satisfi- 
ed? There is no dispute before us that 
the plaintiff is a non-claimant and he is 
in occupation of his tenement which is a 
Government built property. It is also 
not in dispute before us that it is an 
allotable property. Therefore, the three 
conditions required to be satisfied by the 
principal part of Rule 42 have been satis- 
fied. There are certain other conditions 
which a non-claimant who wants a Gov- 
ernment built property in his occupation 
to be transferred to him has to satisfy. 
These conditions are purely subjective in 
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the sense’ that a non-claimant who wants 
such a transfer must have volition and 


ability to pay for the property the trans- 
fer of which he seeks to himself. He must 
have the volition and the ability to pay 
for that property in accordance with tne 
terms specified in Rule 42. If all the 
conditions laid dowa in Rule 42 are satis- 
fied and yet if discretion is left to tae 
appropriate officer to transfer or not to 
transfer an allotable Government built 
property to him, it, in our opinion, will 
mot be an exercise of discretion. It will 
introduce discrimination. Even if all the 
conditions laid down by Rule 42 are satis- 
fied and yet he has such a discretion no- 
thing will prevent him from transferring 
an allotable Government built property 
to one and from not transferring another 
Government built property to another. 
Therefore, the use of the expression 
“may”, in our opinion, cannot mean an 
unfettered or arbitrary discretion. The 
provisions of Rule 42 are meant and have 
got to be used for furthering the object 
of the Act and not for frustrating or de- 
feating it. The object of the Act can be 
furthered only if a non-claimant is help- 
ed or assisted in the process of his per-' 
manent rehabilitation in this country.’ 
The expression “may” used in Rule 42 
implies a judicial discretion on the part 
of the appropriate Government officer 
and that judicial discretion has got to be 
exercised by him justly and fairly. Rule! 
42 indeed confers power to transfer a 
Government built property, but exercise 
of that power is coupled with the perfor- 
mance of a duty, In other words, the 
exercise of power to allot is coupled with 
a duty to rehabilitate a non-claimant dis- 
placed person. The duty to rehabilitate 
claimants and non-claimants is writ large| 
throughout the Act and the Rules, in 
particular, we refer to the preamble of 
the Act and the opening words of Section 
14 of the Act. It is not necessary that the 
performance of duty with which the ex- 
ercise of power conferred by Rule 4? is 
coupled should be written or should find 
an expression in the Rule itself. There 
are numerous ways in which legislature 
expresses itself and it is for the Court 
to construe a statute in order to uphold 
its object and purpose. Therefore, power 
which Rule 42 confers upon. the appro- 
priate Government officer is exercisable 
for discharging the duty to the displaced 
community. This is the public law duty 
which has got to be discharged and if 
there is any breach or violation of this 
public law duty, it, in our opinion, is en- 
forceable at law. Rule 26 uses a similar 
expression in the context of a similar set 
of circumstances in respect of an allot- 
able acquired evacuee property. It also 
confers a similar power coupled with a 
similar duty and cannot have a different 
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meaning from one which Rule 42 has. It 
is not strictly necessary for the purpose 
of this case for us to construe Rule 26. 
We are making this observation because 
Rule 26 has been construed in some of 
the decisions cited before us in a differ- 
ent manner, For the reasons which we 
shall state shortly we are not able to 
concur in the construction whieh has 
been placed upon Rule 26 in some of 
those decisions, If we agree to the con- 
struction which has been placed upon 
Rule 26, we must necessarily place a 
similar construction upon Rule 42. It is 
in that context that we say that neither 
Rule 42 mor Rule 26 is capable of any 
other construction than one which we 
have placed on Rule 42. Rule 41 has been 
marshalled to his aid by Mr. Vakil in 
order to press for our consideration the 
contradistinction between the different 
expressions used in them. Whereas Rule 
42 uses the expression “the property may 
be transferred to him”, Rule 41 uses the 
expression “a displaced person having a 
verified claim who is in occupation of a 
Government built property which is an 
allotable property shell be paid compen- 
sation by the transfer of the property to 
him...:..”. Ordinarily, if in a similar con- 
text the rule making authority had used 
at one place the expression “shall” and 
used at another place the expression 
tmay” they should bear two different 
connotations. However, so far as Rules 41 
and 42 are concerned, the expressions 
“shall” and “may” have been used in 
them respectively by the rule making au- 
thority to meet different situations with 
the object of producing a uniform set of 
conditions both for claimants and non- 
claimants. It is difficult for us to think 
that by using the expressions “shall” and 
“may” in Rules 41 and 42 the rule-mak- 
ing authority has tried to introduce some 
basic difference in treating the claimants 
and the non-claimants, both of whom are 
required to be rehabilitated in this coun- 
try. Rule 41, in our opinion, uses the ex- 
pression ‘shall’ because a claimant has a 
right to receive compensation on the 
strength of his verified claim and that 
that claim has got to be satisfied. So far 
as the transfer of a Government built 
property to him is concerned, he is not 
required to do anything, Therefore, by 
using the expression ‘shall’ the rule-mak- 
ing authority prima facie has used a more 
emphatic language, Under that Rute it is 
only the appropriate officer who is re- 
quired to act. His action does not depend 
upon any factors which are not within 
his control. It is in that context that the 
expression ‘shall’ has been used in Rule 
41. Rule 42 uses the expression ‘may’ 
because a non-claimant has no right to 
compensation and, therefore, transfer of a 


Government built property to him de- 
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pends upon his volition and ability to pay 
in the terms specified in Rule 42. If he 
is willing and able to comply with the 
conditions relating to payment, then only 
the question of transfer arises. Therefore, 
the action cf an appropriate Government 
Officer of transferring the Government 
built property to a non-claimant is de- 
pendent upon circumstances which are 
not within his control. The rule-making 
authority has, therefore, used the expres- 
Sion ‘may’. Ordinarily, a transfer under 
Rule 41 will not fail. It cannot be so in 
case of a transfer under Rule 42 whera 
a non-claimant occupier of a Government 
built tenement is required to do certain 
things. Indeed, if a property becomes 
non-allotable on account of any one or 
more reasons, Rules 37 and 87 step in to 
remedy the situation, Implementation of 
the scheme contained in Rule 42 there- 
fore depends upon the volition and abi- 
lity of a non-claimant to pay. But there- 
fore can it be said that even though a 
non-claimant may be willing and able to 
pay the specified price of a Government 
built tenement in his occupation he shall 
not get it merely because the appropri- 
ate officer so thinks fit to do? We cannot 
construe Rule 42 in such a manner as to 
invest the appropriate Government officer 
with arbitrary and capricious exercise of 
discretion nor can we construe it so as 
to allow him to introduce discrimination 
—hostile discrimination— in his dealings 
with two non-claimants situate in similar 
circumstances. Rule 42, in our opinion, 
therefore, clearly carves out a public law 
duty which is enforceable against him at 
law. To take any other view will lead to 
desettling a temporarily settled non- 
claimant whom the legislature requires 
to be rehabilitated. If he has been occu- 
pying a Government built property and 
if he is willing and able to purchase that 
property and yet if the appropriate Gov- 
ernment officer thinks fit not to transfer 
it to him bu: to sell it off by public auc- 
tion and if such a non-claimant-occupier 
is not able to pay the price at its highest 
bid, he will be thrown out of his tene- 
ment and completely desettled as against 
at least a temporary settlement which he 
enjoyed when he had been occupying it. 
It is extremely difficult for us to hold 
that Rule 42 confers upon tke appropri- 
ate Government officer such a wide and 
unfettered discretion as to produce such 
an unhappy situation. In our opinion, 
therefore, it is the duty of the appropri- 
ate Government officer to transfer to a 
mon-claimant under Rule 42 a Govern- 
ment built property in his occupation if 
all the conditions laid down by Rule 42 
are satisfied. In such a case he has no 
further discretion left to him. In the in- 


stant case, that duty has been committed 
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breach of because even though the plain- 
tiff is willing and able to purchase the 
Government built property in his occupa- 
tion, it has been sold by public auction to 
the defendant No. 5. Such an action, in 
our view, is completely ultra vires the 
powers of the officer, The breach of the 
duty which is cast by Rule 42 upon him 
is enforceable at law. Though strictly 
speaking the plaintiff may not have any 
right to purchase the tenement in his 
occupation, however it must be said that 
he is entitled to protect his occupation. It 
is mot necessary for us to decide whether 
he can institute a suit to protect his occu- 
pation of the Government built property 
because we are of the opinion that he is 
entitled to enforce against the appropri- 
ate Government officer the duty which 
has been cast upon him by Rule 42. Rule 
42 casts upon the appropriate Govern- 
ment officer a duty for the welfare of the 
plaintiff. It is in that context that we say 
that Rule 42 confers power which is 
coupled with a duty. 


13. Some of the decisions cited at 
the Bar fortify our conclusion in this be- 
half. Others take a contrary view. We 
mow proceed to refer to them. The case 
of Govindrao v. The State of Madhya 
Pradesh, AIR 1965 SC 1222 lays down the 
principle that the word ‘may’ is often read 
as ‘shall’ or ‘must’ when there is some- 
thing in the nature of the thing to be 
done which makes it the duty of the per- 
son on whom the power is conferred to 
exercise the power. It was a case under 
the C., P. and Berar Revocation of Land 
Revenue Exemption Act, 1948. Section 5 
which dealt with awards of money grants 
or pension, inter alia, provided that the 
Provincial Government may make a grant 
of money or pension. It is in that context 
that the question arose whether the ex- 
pression ‘may’ used therein had the force 
of ‘shall’ or ‘must’. In the said C. P. and 
Berar Act whereas sub-section (2) used 
the expression ‘shall’ while providing that 
the Deputy Commissioner shall forward 
the application to the Provincial Govern- 
ment, which may pass such orders as it 
deems fit, sub-section (3) thereof used the 
expression “the Provincial Govt. may 
make a grant of money or pension...... Ki 
This decision is the authority for the pro- 
position that if the expression ‘may’ is 
used in the context of something which 
has got to be done, then it creates a duty 
for that person to discharge. 


14, In Rohtas Industries Ltd. v. 
S. D. Agarwal, AIR 1969 SC 707 the 
Supreme Court was dealing with Section 
237 (b) of the Companies Act, 1956. The 
principle which has been approved is 
that there is no absolute and untrammell- 
ed discrétion under which an action can 
be taken on any ground or for any rea- 
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son which suggests itself to the mind of 
the administrator. The Supreme Court 
in that decision has also approved the 
principle that ‘discretion’ means discere- 
tion to do something according to tne 
rules of reason and justice and not ac- 
cording to private opinion of the officer 
concerned. The Supreme Court has fur- 
ther approved the decision of the House 
of Lords in Padfield v. Minister of Agri- 
culture, Fisheries and Food, 1968-1 All 
ER 694 in which it has been laid down 
that where a statute confers a discretion 
on a Minister to exercise or mot to exer- 
cise a power without expressly limiting 
or defining the extent of his discretion 
and does not require him to give reasons 
for declining to exercise the power, it is 
nevertheless limited to the extent that 
it must not be so used, whether by rea- 
son of misconstruction of the statute or 
other reason, as to frustrate the object of 
the statute which confers it. Discretion 
must be exercised lawfully and not for 
a purpose of misdirecting himself in 
aw. 


15. In A, K. Kraipak v. Union of 
India, AIR 1970 SC 150 it has been leid 
down that the dividing line between an 
administrative power and a quasi-judi- 
cial power is quite thin and is being gra- 
dually obliterated, For determining wke- 
ther a power is an administrative power 
or a quasi-judicial power one has to look 
to the nature of the power conferred, the 
person or persons on whom it is confer- 
red, the framework of the law conferring 
that power, the consequences ensuing 
from the exercise of that power and the 
manner in which that power is expected 
to be exercised. The concept of rule of 
law would lose its validity if the instru- 
mentalities of the State are not charged 
with the duty of discharging their func- 
tions in a fair and just manner. The re- 
quirement of acting judicially in essence 
is nothing but a requirement to act juszly 
and fairly and not arbitrarily or caprici- 
ously. 


16. In L. Hirday Narain v. Income- 
tax Officer, Bareilly, AIR 1971 SC 33 it 
has been laid down that if a statute in- 
vests a public officer with authority to do 
an act in a specified set of circumstances, 
it is imperative upon him to exercise his 
authority in a manner appropriate to 
the case when a party interested and 
having a right to apply moves in that be- 
half and circumstances for exercise of 
authority are shown to exist. Even if the 
words used in the statute are prima fecie 
enabling, the Courts will readily infer a 
duty to exercise power which is invested 
in aid of enforcement of a right-——-public 
or private— of a citizen. 


17. In Smt, Sahodara Devi v. Gov- 
ernment of India, AIR 1971 SC 1599 the 
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principle laid down by the Supreme 
Court in Govindrao’s case, AIR 1965 SC 
1222 (supra) has been followed. 


18. Reliance has also been placed 
upon the decision of the House of Lords 
in Frederic Guilder Julius v. The Right 
Rev. the Lord Bishop of Oxford, (1880) 5 
AC 214. The House of Lords in that case 
was construing the expression “it shall 
be lawful” used in the Church Discipline 
Act. In his speech Lord Chancellor Earl 
Cairns has observed as follows:— 


“The question has been argued and 
has been spoken of by some of the learn- 
ed Judges in the Courts below as if the 
words “it shall be lawful’ might have a 
different meaning, and might be differ- 
ently interpreted in different statutes, or 
in different parts of the same statute. I 
cannot think that this is correct, The 
words “it shall be lawful” are not equi- 
vocal. They are plain and unambiguous. 
They are words merely making that legal 
and possible which there would other- 
wise be no right or authority to do. They 
confer a faculty or power, and they do 
not of themselves do more than confer a 
faculty or power. But there may be 
something in the nature of the thing em- 
powered to be done, something in the 
object for which it is to be done, some- 
thing in the conditions under which it is 
to be done, something in the title of the 
person or persons for whose benefit the 
power is to be exercised, which may 
couple the power with a duty, and make 
it the duty of the person in whom the 
power is reposed, to exercise that power 
when called upon to do so. Whether the 
power is one coupled with a duty such 
as I have described is a question which, 
according to our system of law, speaking 
generally, it falls to the Court of Queen’s 
Bench to decide, on an application for a 
mandamus. And the words “it shall be 
lawful” being according to their natural 
meaning permissive or enabling words 
only, it lies upon those, as it seems to 
me, who contend that an obligation exists 
to exercise this power, to shew in the 
circumstances of the case something 
which, according to the principles I have 
mentioned, creates this obligation.” 


A similar view has been expressed by 
Lord Penzance, Lord Selborne and Lord 
Blackburn in their separate speeches. 


19. We have borne in mind the 
principles laid down in the decisions re- 
ferred to above by us and it is on the 
basis of those principles that we have 
construed Rule 42 and recorded our con- 
clusion thereon. These decisions fortify 
us in that conclusion of ours, Bearing 
directly om some of the said Rules there 
are some decisions which have been cited 
before us. 
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20. In Harisingh Anand v. Union 
of India, AIR 1972 Delhi 216, a Fuil 
Bench of the Delhi High Cour: was inter- 
preting Rula 30 of the said Rules. It was 
a case in which a Government built pro- 
perty was occupied by two persons. It 
was transferred to one of them and its 
cost was adjusted against the claim pay- 
able to the father of the transferee. The 
person to whom it was not transferred 
filed a writ petition for vindicating his 
grievance and it was out -of that writ 
petition that the Letters Patent Appeal 
which the Full Bench decided arose.. The 
Delhi High Court in that case was prin- 
cipally concerned with Rule 30 with 
which we are not concerned in the instant 
case. Rules 41 and 42 of the said Rules 
were adverted to in order to show that 
whereas Rule 30 used the expression 
“the property shall be offered to the 
person” and Rule 41 used the expression 
‘shall’ Rule 42, in contradistinction from 
them, us2d the expression ‘may’. Relying 
upon an earlier decision of a learned 
single Judge of that High Court in Wash- 
dev Singh Biji v. Union of India, AIR 
1970 Delhi €5 it was contended that the 
expressions ‘shall’ and ‘may’ used res- 
pectively in Rules 41 and 42 had different 
connotations and that, therefore, a dis- 
tinction must be drawn between them. 
It was further contended that the 
primary object of the said Act was to 
sive compensation to displaced persons 
with verified claims. That argument was 
negativec by the Full Bench of the Delhi 
High Court and it was observed that the 
object of the statute was not merely to 
provide for payment of compensation but 
also for payment of rehabilitation grants 
to displaced persons and for matters con- 
nected therewith. Referring to Rule 42 
it has been observed that it is in pari 
materia with Rule 26 and that under 
Rr. 22 & 26 allotable properties are ovdi- 
narily to be allotted to displaced persons 
and not to be sold. It has been further 
observed that it does not follow that dis- 
placed persons with verified claims are 
to be given preference and displaced per- 
sons with no such claims are to be thrown 
out. In the case of persons holding verl- 
fied claims, compensation payable to 
them is adjusted against the value of the 
property transferred to them. In the case 
of non-claimants, the value is paid 
in cash or by instalments. There is no 
further distinction between them. The 
view expressed by the Delhi High Court 
in this decision goes some way in lending 
support to the view which we have taken. 
The Delhi High Court was not concerned 
directly with construing Rule 42 and the 
facts of the case which they were decid- 
ing were different from the facts in the 


instant case. Therefore, the aforesaid de- 
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cision of the Delhi High Court is capable 
of lending only some support to the view 
which we are taking, 


2i. In AIR 1970 Delhi 85, Chief 
Justice I. D. Dua (as he then was) has 
made distinction between Rules 41 and 
42 of the said Rules. It has been laid 


down by him that there is no reason why 
the word ‘shall’ used in Rule 41 should 
be given a permissive colour or the word 
‘may’ in Rule 42 should be construed in a 
peremptory manner. According to him, 
the word ‘shall’ does not always conclu- 
sively convey an imperative mandate 
and similarly the word ‘may’ is at times 
intended to mean ‘must’. But in order to 
construe ‘shall’ as ‘may’ and ‘may’ as 
‘shall’, there must be compelling reasons 
discernible from the context and the sta- 
tutory aim, object and purpose. In the 
absence of such considerations, these 
words must be given their normal mean- 
ings in the English language. In that de- 
cision it has been held that whereas the 
expression ‘shall’ used in Rule 41 carries 
with it a mandatory obligation, the ex- 
pression ‘may’ used in Rule 42 merely 
confers upon the appropriate officer dis- 
cretion. We are unable to accept the prin- 
ciple laid down in the aforesaid decision 
for the following reasons. Firstly, it has 
been impliedly overruled by the Full 
‘Bench decision of that very High Court 
in Harisingh Anand’s case (supra), Se- 
condly, the learned Chief Justice, with 
respect to him, has failed to notice that 
under Section 14 (d) read with Rule 36 
and Rule 2 (d) Government built pro- 
perties have been made a part of com- 
pensation pool and he has also failed to 
notice the difference in two situations 
with which the rule-making authority 
was dealing, as analysed by us above, It 
was in the context of the special situa- 
tions in regard to non-claimants that the 
rule-making authority has used the ex- 
pression ‘may’ in Rule 42, Even if it had 
so desired, the expression ‘shall’ could not 
‘thave been used in Rule 42. Next, he has 
failed to notice that it is the paramount 
desire of the legislature to rehabilitate 
both the claimants as well as the non- 
claimants in, as far as practicable, a uni- 
form way, though they are situate differ- 
ently. 


22. The next decision which has 
been cited before us is in S. Balwant 
Singh v. Union of India, ATR 1964 Punj 
138. It has been laid down by the learned 
single Judge of the Punjab High Court, in 
relation to Rule 22, that the discretion 
conferred by that Rule upon the autho- 
rities cannot be exercised arbitrarily. 


23. The next decision is in Sodhi 
Harbaksh Singh v, The Central Govern- 
ment, AIR 1964 Punj 137. It has been 
held by a Division Bench of the Punjab 
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High Court that there is no justification 
in importing into Rule 26 the obligation 
which exists under Rule 25. The learned 
Judges have noted that the pre-existing 
conditions in the two rules are different. 
However, having noted them, they have 
recorded the conclusion that the expres- 
sion ‘may’ used in Rule 26 cannot be 
taken as ‘must’, and that, therefore, Rule 
26 cannot be construed as casting an ob- 
ligation on the authorities concerned to 
transfer allotable property to a non- 
claimant in whose occupation such pro+ 
perty may happen to be. It has also been 
laid down that there is no obligation on 
the part of the authority concerned to do 
an act which it is merely authorised to 
do. It has therefore concluded that Rule 
26 does not cast any obligation upon the 
concerned authority. They have, how- 
ever, observed that such an unusual con- 
struction is not to be resorted to lightly 
and must be justified by the scheme of 
the provision in question. While placing 
that construction upon the expression 
‘may’ used in Rule 26 they have relied 
upon two unreported decisions of their 
own High Court. We are unable to ac- 
cept the principle laid down in the afore- 
said decision of the Division Bench of the 
High Court of Punjab because it does not 
examine the scheme of the Act and the 
Rules nor does it examine the context in 
which the expression ‘shall’ has been 
used in Rule 26. Strictly speaking, it is 
not necessary for us to make any obser- 
vation upon that decision for the simple 
reason that whereas the Punjab High 
Court was particularly concerned with 
the construction of Rule 26, we are con- 
cerned in the instant case with Rule 42. 
A few observations which we have made 
in regard to the aforesaid decision of the 
Punjab High Court have been made only 
to show that if the construction placed by 
the Punjab High Court on Rule 26 is to 
be adopted for Rule 42, because both con- 
fa similar schemes, we are unable to 
0 SO. 


24. The last decision upon which 
reliance has been placed is in Raghumal 
Budhumal v. Tikamdas Gehmal, 67 Bom 
LR 470 = (AIR 1966 Bom 53). In that 
decision a Division Bench of the High 
(Court of Bombay consisting of Chief Jus- 
tice Chainani and Mr. Justice Gokhale 
was construing the expression ‘may’ used 
in Rule 39 of the said Rules. They have 
held that the expression ‘may’ used in 
Rule 39 does not mean ‘shall’. The prin- 
ciple laid down in that decision cannot 
be applied to the instant case because the 
scheme of Rule 39 is quite different from 
i scheme of Rule 42. Rule 39 provides 
thus:— 


“A Government plot forming part of 


the compensation pool may be sola by 
publie auction.” 
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When the language of Rule 39 is com- 
pared with the language of Rule 42 it is 
quite clear that Rule 39 prescribes only 
one mode of disposal for Government 
plots forming part of the compensation 
pool. It is sale by public auction. It is not 
in the occupation of any one unlike a 
Government built property in the occu- 
pation of a non-claimant as contemplat- 
ed by Rule 42, Secondly, there is no allot- 
ment of such a Government plot to any- 
one. In case of Rule 42 the Government 
built property which is sought to be auc- 
tioned is already in occupation of a non- 
claimant. Thirdly, when Rule 42 is read 
in light of Rules 36 and 37 it appears to 
us that the transfer to .a non-claimant 
occupier of a Government built property 
is the first mode of transferring such a 
Government built property and that sale 
by public auction comes into play only 
when transfer by the first mentioned 
mode fails. There is no such thing in Rule 
39. Since the schemes of Rule 39 and 
Rule 42 are completely different from 
each other, it is extremely difficult for 
us to make any use of the aforesaid deci- 
sion of the High Court of Bombay, so far 
as the instant case is concerned. Out of 
all the decisions to which our attention 
has been invited there is none which’'has 
comprehensively considered the Act and 
the Rules. In the Full Bench decision of 
the High Court of Delhi in MHarising 

Anand’s case, AIR 1972 Delhi 216 (FB) 
(supra) since the situation which arose for 
its decision was different from the situa- 
tion which has arisen in the instamt case, 
there is no full-dress discussion of the 
exact and correct connotation of- Rule 42. 
There is only a passing reference to it. 


25. Mr. Vakil has contended be- 
fore us that the expression ‘may’ used in 
Rule 42 does not create a right in favour 
of a non-claimant, We are in agreement 
with him that the expression ‘may’ used 
in Rule 42 is, in the context in which it 
has been used, incapable of creating a 
right in favour of a non-claimant, But it 
does not mean that if it creates a duty 
for the authorities, it canmot be enforced 
by public law by the person who has 
been aggrieved by the’ failure on the 
part of the authorities to discharge that 
duty. Mr. Vakil has also contended that 
Rule 42 does not confer upon a non- 
claimant a right in the mature of pre~- 
emption or a preferential right. He seems 
to be right in that contention of his, He 
has next contended in the alternative that 
the expression ‘may’ confers upon the au- 
thorities unfettered discretion because, 
according to ‘him, Rule 42 is only an en- 
abling or a permissive provision. So far 
as the latter part of his submission is 
concerned, he is correct. Rule 42 is in- 
deed an enabling or permissive provisiou 
inasmuch as it confers upon the autho- 
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rities power which it is their duty to 
exercise in favour of the person who is 
intended to be benefited by it. Though, 
therefore, the latter part of Mr. Vakil’s 
submission is correct, we cannot uphold 
the whole of it, He has further contended 
that the power which Rule 42 confers up- 
on the authorities is not meant for pub- 
lic benefit, We have examined the scheme 
of the Act and the Rules and we feel 
that the argument advanced by Mr. Vakil 
is wholly misconceived. He has further 
argued that Rule 42 does not specify the 
circumstances under which power shall 
be exercised by the authorities to dis- 
charge their duty. Rule 42 as analysed by 
us above expressly specifies the circum- 
stances under which a Government built 
property is to be transferred to a non= 
claimant. It is extremely difficut for us, 
therefore, to accept the contention raised 
by Mr. Vakil that Rule 42 does not spe- 
cify any circumstances under which a 
Government built property may be trans- 
ferred to a non-claimant. He has next 
contended that a non-claimant has no 
right to compensation or to rehabilitation 
grant nor has he any further right. It ia 
true that a ron-claimant has no right to 
compensation. It may be technically true 
that he has no right to receiva the reha- 
bilitation grant but it is the duty of the 
authorities to rehabilitate him. While 
making all these submissions Mr, Vakil 
has overlooked this principal proposition. 
He has further contended that the power 
which Rule 42 confers is not intended 
for the enforzement of any legal right in 
favour of a displaced person. That sub- 
mission of his is not a` complete one. 
Power which Rule 42 confers may not be 
intended for the purpose of enforcing any 
legal right in favour of a disvlaced per- 
son but it is certainly intended to enable 
the authorities to discharge their duty of 
rehabilitating a non-claimant displaced 
person. For the reasons which we have 
stated above we are unable to uphold the 
arguments advanced by Mr. Vakil. 


26. Mr. Vakil has relied upon the 
unreported decision of Mr. Justice D. P. 
Desai in Second Appeal No, 42 of 1965 
decided on December 21, 1970. In that 
decision it has been held that a non- 
claimant under Rule 42 has no right to 
have transferred to him the Government 
built property which is in his occupation 
and that, therefore, a suit filed by a dis- 
placed person on the strength of Rule 42 
is not maintainable, The learned Judge, 
with great respect to him, hes not exa- 
mined the scheme of the Act and the 
Rules. There are two fallacies Zrom which 
his decision suffers. Firstly, he has held 
that a Government built property does 
not form part of compensation pool. That 
view of his is, with respect to him, in- 
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correct. He has failed to notice the im- 
pact of Section 14 (d) read with Rule 36 
and Rule 2 (d). The second fallacy from 
which his decision suffers is that there is 
no Rule which lays down the duty on 
the part of the authority to transfer to 
a non-claimant a Government built pro- 
perty in his occupation. He has observed 
in his judgment that no Rule laying down 
such a duty has been shown to him. 
Again, with great respect to him, the 
duty of the authority upon whom Rule 42 
confers power is implicit in the power 
itself. The duty is a duty to rehabilitate 
a non-claimant and that duty is writ 
large in the Act and the Rules and per- 
meates through its entire fabric. The as- 
sumptions on which that decision has 
therefore been rendered, are not well- 
founded, In our opinion, therefore, if 
does not lay down the correct law. 


27. For the reasons stated above, 
we uphold the first contention raised by 
Mr. Majmudar to the extent that Rule 42 
confers on the authorities power which is 
coupled with a duty and that the plain- 
tiffs suit is maintainable for the purpose 
of enforcing the: duty which has been 
cast upon the authorities. We set aside 
the contrary finding recorded in that be- 
half by the Courts below. 

28. Turning to the next conten- 
tion which Mr. Majmudar has raised it is 
necessery for us to have a look at Sec- 
tions 27 and 36. Section 27 of the Act pro- 
vides for finality of orders. It reads thus: 


“Save as otherwise expressly provid- 
ed in this Act; every order made by any 
officer or authority under this Act, in- 
cluding a managing corporation, shall be 
final and shall not be called in question 
in any court by way of an appeal or re~ 
vision or in any original suit, application 
or execution proceeding.” 


Section 36 deals with bar of jurisdiction. 
It provides thus: 

“Save as otherwise expressly pro- 
vided in this Act, no civil court shall have 
jurisdiction to entertain any suit or pro- 
ceeding in respect of any matter. which 
the Central Government or any officer or 
authority appointed under this Act is em- 
powered by or under this Act to deter- 
mine, and no injunction shall be granted 
by any court or other authority in res- 
pect of any action taken or to be taken 
in pursuance of any power conferred by 
or under this Act.” 


Relying upon these two sections Mr. 
Vakil in his turn has contended that the 
jurisdiction of the Civil Court to enter- 
tain the present suit is barred. Indeed, 
he has placed reliance upon the finding 
recorded in that behalf by the Courts be- 
low. Mr. Majmudar has contended to the 
contrary. His contention is that the act 
of the authorities of selling the Govern- 
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plaintiff is ultra vires their power and 
therefore beyond the reach of Sections 
27 and 36. According to him, an ultra 
vires order is not one made under the 
Act, It is beyond the Act, de hors the 
Act and in breach thereof. Therefore, ac-. 
cording to him, the bar of jurisdiction 
cannot be attracted to the instant case. 
Mr. Vakil in his turn has contended that 
the Act is a self-contained Code provid- 
ing adequate and efficient machinery to 
challenge any type of act by which a 
person may be aggrieved. Irrespective of 
whether the Act contains adequate ma- 
chinery or not, if the act of the autho- 
rities of selling the tenement in the occu- 
pation of the plaintiff is ultra vires, it 
can be called in question in a Civil Court 
because such an act is mot under a sta- 
iute but is de hors it. The question, 
therefore, which we have to consider is 
whether the impugned act of the autho- 
rities is ultra vires their power or not. 


29. In Dhulabhai v. State of Ma- 
dhya Pradesh, AIR 1969 SC 78 seven 
tests have been laid down to determine 
whether an act of an authority is ultra 
vires its power or not. The first test 
enunciated by the Supreme Court is in 
the following terms. 


“Where the statute gives a finelity 

to the orders of the special tribunals the 
civil court’s jurisdiction must be held to 
be excluded if there is adequate remedy 
to do what the civil courts would nor- 
mally do in a suit, Such provision, how- 
ever, does not exclude those cases where 
the provisions of the particular Act have 
not been complied with or the statutory 
tribunal has not acted in conformity with 
the fundamental principles of judicial 
procedure,” 
The application of the latter part of this 
test renders the act of the authorities of 
selling the tenement in the occupation of 
the plaintiff ultra vires their powers be- 
cause Rule 42, subject to the satisfaction 
of the conditions specified therein, re- 
quires the authorities to transfer for 
value the tenement in occupation of a 
non-claimant. The act of the authorities 
of selling by public auction the plain- 
tiffs tenement is, therefore, in clear 
breach or violation of Rule 42, It is there- 
fore ultra vires their powers. It is not 
necessary to refer to the other tests laid 
down by the Supreme Court in that de- 
cision, 

30. In the State of West Bengal 
v. The Indian Iron and Steel Co. Ltd.. 
AIR 1970 SC 1298 it has been laid down. 
in the case of a cess payable under the 
Bengal Cess Act, 1880, that the mod2 of 
computation of cess is a matter for the 
assessing authorities except where the 
computation is done in violation of any 
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provision of law. If there is any mistake 
in such a computation, it should be recti- 
fied by following the procedure prescrib- 
ed by the Bengal Cess Act, It is settled 
law, it is laid down by the Supreme 
Court in that decision, that the exclusion 
of jurisdiction of a civil court is not to 
be readily inferred but that such exclu- 
sion must either be explicitly expressed 
or clearly implied. Even where the juris- 
diction of a civil court is excluded, it has 
jurisdiction to examine the cases where 
the provisions of an Act have not been 
complied with or the statutory tribunal 
has not acted in conformity with the 
fundamental principles of judicial pro- 
cedure. The latter proposition laid down 
by the Supreme Court helps us in nega- 
tiving the contention raised by Mr. Vakil, 
Their earlier decision in Dhulabhai’s case, 
AIR 1969 SC 78 (supra) has been follow- 
ed by them. 


31. The last decision on the point 
is in Union of India v. Tarachand Gupta 
and Bros., AIR 1971 SC 1558. The Sup- 
reme Court was construing in that case 
the expression “a decision or order pass- 
ed by an officer of Customs under this 
Act” used in Section 188 of the Sea Cus- 
toms Act. While construing that expres- 
sion it has laid down that a decision or 
order contemplated by Section 188 must 
mean a real and not a purported deter- 
mination, A determination, which takes 
into consideration factors which the offi- 
cer has no right to take into account, is 
no determination at all. If while record- 
ing a determination factors which should 
not have been taken into account have 
been taken into account, then challenge 
to such a determination in a civil court 
is not excluded by the provision which 
excludes the jurisdiction of the civil 
court. While laying down that principle 
the Supreme Court hes relied upon the 
decision of the House of Lords in Anismi- 
nic Ltd. v. The Foreign Compensation 
Commission, (19691 1 All ER 208. ït has 
been further observed in that decision 
that since the order was made in non- 
compliance with the provisions of the 
statute, the provision excluding the juris- 
diction of civil Courts was not applicable. 


32. Applying the test laid down 
in the aforesaid decision we are clearly 
of the opinion that the act of the autho- 
rities of selling the tenement in the 
plaintiff’s occupation, in the facts and 
circumstances of the case and in light of 
the construction which we have placed 
upon Rule 42, is ultra vires their powers. 
‘Therefore, the bar of jurisdition enacted 
by Section 36 is not attracted to the in- 
stant case, The contention raised by Mr. 
Majmudar that the Civil Court has juris- 
diction to entertain the suit must, there- 
fore, be upheld. In that view of the mat- 
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ter, we set aside the finding recorded by 
the Courts below in that behalf. The suit 
was fought out in both the Courts below 
on these preliminary points. It was mot 
tried on merits. Since we are unable to 
uphold the decree passed by the Courts 
below, it has become necessary for us to 
remand the suit to the trial Court for 
decision on merits and according to law. 


33. In the result, we allow the 
appeal, set aside the decree passed by the 
Courts below and remand the suit to the 
trial Court for decision on merits and 
according to law and in light of the ob- 
servations made in this judgment. So far 
as costs are concernaed, the respondents 
shall pay the appellant's costs of this 
Second Appeal and of the appeal in the 
District Court. So far as the costs of the 
trial Court are concerned, they shall 
abide by the result. 

Appeal allowed. 
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Firm Shah Kaushik Kumar Ratilal, 
Petitioner v. The Union of India and a10- 
ther, Respondents. 


Special Civil Appln. No. 2 of 1968 
with Spl. Civil Applns. Nos. 1080 to 1083, 
537, 1617 of 1969, 127 of 1970 with Civil 
Applns. Nos. 1802 of 1969 in Spl. C. A. 
No. 1080 of 1969, C. A. No. 1303 of 1969 
in Spl. C. A. No, 1081 of 1969, C. A. No. 
1804 of 1969 in Spl. C. A. No. 1082 of 1969 
and C. A. Ne. 1805 of 1969 in Spl, C. A. 
No. 1083 of 1969, D/- 19-6-1973. 


Index Note:— (A) Constitution of 
India, Art. 226 — Petition under, im- 
peaching validity of Forward Contracts 
(Regulation} Act (1952), S. 18 (3) and 
notification issued thereunder — Delay 
and laches as plea in bar — Plea held not 
acceptable where there is no unreason- 
able delay after the petitioner’s right was 
actually invaded by raid of his premises 
— Time must not be counted against peti- 
tioner from the publication of the notifi- 
cation under the impugned enactment — 
(X-Ref:— Forward Contracts (Regula- 
tion) Act (1952), S. 18 (3)). AIR 1970 SC 
898 and AIR 1970 SC 769, Distinguished. 

(Para 7) 


Index Note:— (B) Forward Contracts 
(Regulation) Act (1952), S. 18 (3) — 
Power of Central Government under Sec- 
tion 18 (3) to impose restrictions on non- 
transferable specific delivery contracts is 
not impeachable under Art. 19 (g) read 
with Art. 19 (5) of the Constitution or as 
conferring an uncanalised or uncontrol- 


led power on Central Government — 
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(X-Ref:— Constitution of India, Art. 19 
(g) and (5) and Art. 14). 

Brief Note:— (B) Power conferred 
under S. 18 (3) on the Central Govern- 
ment to (in effect) impose restrictions on 
non-transferable specific delivery con- 
tracts (which under S. 18 (1) are, in 
general, removed from the purview of 
such power) is valid and not violative 
either of Art. 19 (g) read with Art. 19 (5) 
or as conferring on the Cemtral Govern- 
ment an umeanalised and uncontrolled 
power in the matter. J 

The power conferred under S. 18 (3) 
is in public interest and reasonable with- 
in Art. 19 (5). The provisions of the Act 
and the machinery provided by the Act 
(viz, the Forward Markets Commission) 
(See Ss. 3 and 4 of the Act) to (inter alia) 
advise the Central Government in re- 
gard to the administration of the Act 
show that the power conferred on the 
Central Government under S$, 18 (3) is 
not 
power. (Reasoning in AIR 1962 SC 263 
regarding validity of S. 15 of the Act 
held applicable also to S. 18 (38)). 

(Paras 14, 21) 

Two notifications, namely (i) em- 
powering Central Government to impose 
restrictions on non-transferable specific 
delivery contracts in regard to cotton 
seed, linseed and castor seed and {li) ex- 
empting certain categories of persons 
(eg ginner of cotton, dealer in Kapas, 
cotton seed crusher) from the above 
power of the Central Government in re- 
gard to non-transferable specific delivery 
comtracts in respect of cotton seed. 


Held valid inthe circumstances of 
the case, The latter notification was based 
on a reasonable classification and was not 
violative of Art, 14. (Para 22) 

Editorial Note:—- For definition of 
forward contracts, specific delivery con- 
tracts “non-transferable specific delivery 
-contracts’” See Forward Contracts (Regu- 
lation) Act (1952), S. 2. 

Index Note:— (C) Forward Contracts 
(Regulation) Act (1952) — Scheme of Act 
summarised — See Pr. 18 of the judg- 
ment — Quoting and adopting passage 
from judgment of Ramaswami J. in. Modi 
Co. v. Union of India, ATR 1969 SC 9. 

(Para 18) 


Cases Referred: Chronological Paras 
ATR 1970 SC 769 =. (1969) 2 SCR 861, 
Durga Prasad v, Chief Controller of 
Imports and Exports 5 
AIR 1970 SC 898 = (1969) 2 SCR 824, 
Tilokchand Motichand v, H. B. Munshi 


5 

AIR 1969 SC 9 = (1968) 2 SCR 565, 
Modi Co. v. Union of India 18 
AIR 1968 SC 406 = (1968) 1 SCR 608, 
Sunder Lal & Sons v. Bharat Handi- 
crafts (P.) Ltd. 19 
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. Desai, Govt. 
(Para 14) So 


an uncanalised amd uncontrolled - 
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AIR 1968 SC 653 = 1968 Cri LJ 661, 
State of Gujarat v. Mamilal Joitram 
and Co. 20 

AIR 1962 SC 263 = (1962) 3 SCR 547, 
M/s, Raghubar Dayal v. Union of are 


In Spl. C. A. No, 2 of 1968: 
C. T. Daru, for Petitioner; G. N. 
Desai, Govt. Pleader, for Respondents. 
In Spl. C. A. No, 1080 of 1969: 


©, T. Daru, for Petitioner; G., N. 
- Pleader, for Respondent 
oO, 2. 


In Spl. C. A. Nos. 1081 to 1083 of 19€9: 


C. T. Daru, for Petitioner; G. N. De- 
sai, Govt. Pleader, for Opponent No. 2. 


In Spl. C. A. No. 1617 of 1969: 


J. V. Desai, for Petitioner: G., N. De~ 
sai, Govt, Pleader, for Opponents. 


In Spl. C. A. No, 127 of 1970: 


_ R. M. Vin, for Petitioner; G. N. De- 
sai, Govt. Pleader, for Opponemts. 


_ DIVAN, J.:— In all these Special 
Civil Applications the common questions 
are the challenge to the provisions of 
certain sections of the Forwad Contracts 
(Regulation) Act, 1952, (Act No, 74 of 
1952) (hereinafter referred to as the Act) 
and the two notifications, (1) dated 24th 
December 1964 and (2) dated 16th March 
1967 issued under the provisions of Sec- 
tion 18, sub-section (3) of the said Act. 
All the petitioners, except the petitioner 
in Special Civil Application No. 1080 of 
1969, are dealers in cotton seeds. The 
petitioner in Special Civil Application 
No. 1080 of 1969 is the Association called 
the Pale] Cotton-seed Buyers and Sellers 
Association. The narration of facts in Spe- 
cial Civil Application No. 2 of 1988 will 
be sufficient to bring out the controversy 
between the petitioners in each of these 
Special Civil Applications and the respon- 
dents. The Forward Market Commission 
is respondent No. 2 in these Special Civil 
Applications and the Union of India is 
respondent No. 1 in each of these Special 
Civil Applications. Im Special’ Civil Ap- 
plication No. 2 of 1968, the petitioner is 
a partnership firm dealing in cotton seeds 
in the area of Baroda district and this 
partnership firm carries on its business 
at Dabhoi im Baroda District. It is the 
contention of the petitioner that the firm 
buys cotton seeds from the ginners and 
enters into contracts with buyers to sup- 
ply them cotton seeds as ordered by 
them. It is the contention of the peti- 
tioner that most of the contracts made 
by that firm with the buyers provide for 
the supply of a specified quantity of cot- 
ton seeds to be delivered to the buyer at 
his destination. The payment of price is 
made when goods are delivered, i.e. when 
railway receipts are tendered to the 
puyers. 
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The partnership firm contends that 
the firm also enters into contracts which 
are locally and colloquially known as 
Pale] Rate-Dabhoi Rate Contracts. Under 
these contracts, the petitioner purchases 
or sells a specified quantity of cotton 
seeds at specified rates from the seller or 
the buyer, as the case may be, through 
an agent who sends a purchase transac- 
tion note or sale transaction note, as the 
case may be, to both the buyer and the 
seller. The buyer under these contracts 
undertakes an obligation to pay interest 
on the amount of the price at the specifi- 
ed rate till he takes delivery, This type 
of contract is prevalent in several areas 
for a very long time and they are genu- 
ine business transactions for giving deli- 
very of the cotton seeds of the specified 
quantity at the specified rates. It is the 
contention of the petitioner that normal- 
ly it takes about one momth to two 
months to get railway wagons for trans- 
porting the cotton seeds to the destina- 
tion. After the goods are booked for 
transportation, a period of one month to 
two momths normally elapses before the 
railway delivers the goods to the buyer 
at the destination station. Annexure ‘A’ 
to the petition in Special Civil Applica- 
tion No. 2 of 1968 is the certificate issued 
by the Station Master of Sadhli, Western 
Railway, showing the date of placing an 
indent for a wagon and the date of sup- 
ply of a wagon and this certificate is 
dated October 26, 1967. Annexure ‘A’ to 
the petition is relied upon by the peti- 
tioner for the purpose of showing that, 
under no circumstances, is it possible to 
obtain a wagon within 11 days of the 
date of placing the indent. It is the con- 
tention of the petitioner that the con- 
trects known as Palej Rate-Dabhoi Rate 
contracts are the genuine transactions of 
purchase and sale with the firm intention 
to give and take delivery of the goods 
contracted to be sold amd, in the business 
sense, they are ready delivery contracts 
but within the said expression “ready 
delivery contracts” under the provisions 
of the Forward Contracts (Regulation) 
Act, 1952, these contracts are not ready 
delivery contracts. The petitioner con- 
tends that under the said definitions of 
“forward contract’ and “non-transferable 
specific delivery contract”, as -set out in 
Section 2 of the Act, the contract which 
it enters into with the buyer and seller 
of cotton seeds as Palej rate-Dabhoi rate 
contract, would be a forward contract 
and would also be covered by the defini- 
tion of non-tramsferable specific delivery 
contract. In the exercise of the powers 
conferred upon it by Section 15 of the 
Act, the Central Government issued noti- 


fications, from time to time, applying the 
provisions of the said section to different 
commodities including cotton seeds, So 
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far as cotton seeds are concerned the pro- 
visions of Section 15 of the Act prohibit- 
ing forward contracts in cotton seeds 
have been applied to the entire country, 
that is throughout India. By the impugn- 
ed notification of December 24, 19864, 
issued in exercise of the powers confer- 
red by sub-section (3) of Section 18 of 
the Act, the Central Government declar- 
ed that the provisions of Sections 5 to 
14 (both imclusive) and Sections 15 and 
16 of the Act shall apply to non-trans- 
ferable specific delivery contracts in res- 
pect of cotton seeds, linseed and castor- 
seed, These provisions of different sec- 
tions of the Act have been made applic- 
able in the whole of India, except within 
the limits of Greater Bombay. Thereafter, 
by another notification dated March 16, 
1967, the Government exempted from the 
operation of Section 15 all non-transfer- 
able specific delivery contracts entered 
into by ginners for the sale of cotton 
seed obtained by the ginners by ginning 
the kapas in their ginning factories or by 
a dealer in kapas for the sale of cotton 
seed obtaimed by him by getting his kapas 
ginned or by cotton seed crusher or by 
his authorised agent for the purchase of 
cotton seed for crushing the cotton seed 
in his own mill, The petitioner in Spe- 
cial Civil Application No. 2 of 1968 con- 
tends that there is no recognised associa- 
tion or a registered association in respect 
of cotton seeds in Dabhoi or in any near- 
by place. The petitioner’s case is that 
Dabhoi is a big centre of trade in cotton 
seeds and most of the trade in the sur- 
rounding areas in cotton seeds is done 
through normal trade channels in Dabhoi. 
The petitioner’s case is that genuine spe- 
cific delivery contracts are treated as 
forward coniracts on account of the pro- 
visions of the Act. The Forward Market 
Commission ordered searches to be made 
in the petitioner’s offices by the police 
authorities and it is likey that the Com- 
mission would treat such contracts as 
forward contracts and even order prose- 
cution of the petitioner for contraven- 
tion of the Act. Moreover, it is likely 
that the parties, with whom the peti- 
tioner has entered into contracts, would 
also take advantage of law by setting up 
the defence that the contracts are void as 
being in contravention of the provisions 
of the Act. The petitioner has, therefore, 
challenged the vires of Section 18 (3) of 
the Act on the ground (a) that it violates 
Article 19 (1) (g) of the Constitution, as 
it does not fall within the category of 
reasonable restrictions on trade and (b) 
on the ground that the impugned Section 
18 (3) confers an uncontrolled and un- 
eanalised power to apply the provisions 
of Section 15 or not to apply the provi- 
sions of Section 15 to mon-transferable 


specific delivery contracts in & particular 


P; 
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commodity. The petitioner also challeng- 
es the notification dated December 24, 


"1964 and the subsequent notification dated 


March 16, 1967 om the ground that they 
discriminate between the parties speci- 
fied therein and the traders like the peti- 
tioner and, secondly, on the ground that 
the notifications are contrary to the pro- 
visions of Section 18 (3) of the Act. 


2. At the hearing of these peti- 
tions, the arguments on behalf of the 
different petitioners were advanced by 
Mr. C. T. Daru. Though the case of dif- 
ferent petitioners may vary slightly, by 
and large, they are all affected by the 
notification dated December 24, 1964 in- 
asmuch as the provisions of Section 15 of 
the Act have been made applicable to 
non-transferable specific delivery con- 
tracts in cotton seeds. The Union of India 
and the Forward Market Commission 
have both filed affidavits in reply con- 
tending that the provisions of Section 18 
(3) are valid and intra vires the Consti- 
tution amd they have also contended that 
the notification dated December 24, 1964 
and the subsequent notification dated 
March 16, 1967 are valid and are within 
the power of the Central Government, 
being the power conferred upon it by the 
provisions of the Act. They also contend 
that there has been no such discrimina~ 
tion between different dealers in cotton 
seeds as would invite the applicability 
of Article 14 of the Constitution. The 
contention on behalf of the respondents 
is that there is a rational basis of classi- 
fication of those who are exempted from 
the operation of the provisions of Section 
15 of the Act in connection with non- 
transferable specific delivery contracts 
entered into by them and the rest of the 
dealers and that this basis has a rational 
nexus with the object of the Act. 


3. We may point out that, in order 
to explain tke circumstances under which 
the notification dated December 24. 1964 
came to be issued, the Government have 
put on record two letters, one of Sep- 
tember 11, 1964 from the Chairman of 
the Forward Markets Commission to the 
Regional Director, Ministry of Commerce, 
Government of India, New Delhi and the 
other being a letter dated December 14, 
1964 also from the Chairman of the For- 
ward Markeis Commission to Shri D. N. 
Banerjee, Joint Secretary to the Govern- 
ment of India, Ministry of Commerce, 
New Delhi. Both these letters have been 
addressed by the Chairman of the For- 
ward Markets Commission to the respec- 
tive officers in order to urge upon the 
Government the desirability of applying 
the provisions of Section 15 of the Act 
to non-transferable specific delivery con- 
tracts in cottom seed and other oil seeds. 
Copies of these two letters have been, by 
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consent of the parties, taken on the re- 
cord in Special Civil Application No. 2 
of 1968 and it was agreed by all the par- 
ties before us that these two letters 
should be considered while deciding this 
group of matters. 


4, In order to appreciate the con- 
tention regarding the challenge to Sec- 
tion 18 (3) of the Act and also the chal- 
lege to the notifications, it is necessary 
to refer to some of the provisions of the 
Act. As the preamble of the Act points 
out, this is an Act to provide for the re- 
gulation of certain matters relating to 
forward contracts, the prohibition of op- 
tions in goods and for matters connecied 
therewith. In Section 2, clause (1), the 
Act provides the definition of “ready de- 
livery contract” and, according to the 
definition, a ready delivery contract 
means a contract which provides for the 
delivery of goods and the payment of a 
price therefor, either immediately or 
within such period not exceeding eleven 
days after the date of the contract and 
subject to such conditions as the Central 
Government may, by notification in the 
Official Gazette, specify in respect of any 
goods, the period under such contract not 
being capable of extension by the mutual 
consent of the parties thereto or other- 
wise. Subsequent to the filing of these 
petitions, the definition of ready delivery 
contract has been amended by the addi- 
tion of proviso and Explanation but tha 
ameded provisions do mot apply to the 
group of matters before us. Forward con- 
tract under Section 2 (c) of the Act means 
a contract for the delivery of goods at 
a future date and which is not a ready 
delivery contract, Hence, every contract 
which provides for the delivery of goods 
at a future date and which provides for 
the payment of the price beyond the 
period of eleven days after the date of 
the contract would be a forward contract. 


Again, it may be pointed out that if 
the period under the contract is capable 
of extension by mutual consent of the 
parties thereto except im accordance with 
the conditions which the Central Gov- 
ernment may, by notification, specify, it 
would also be a forward contract. Under 
Section 2 (m) specific delivery contract 
has been defined to mean a forward con- 
tract which provides for the actual deli- 
very of specific qualities or types of 
goods during a specified future period at 
a price fixed thereby or to be fixed in the 
manner thereby agreed and in which the 
mames of both the buyer and the se ler 
are mentioned. Section 2 (n) defines 
transferable specific delivery contract to 
mean a specific delivery contract which 
is not a non-transferable specific deli- 
very contract and which is subject to 
such conditions relating to its transfer- 
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ability as the Central Government may, 
by notification in the Official Gazette, 
specify in this behalf, Section 2 (f) de- 
fines a non-transferable specific delivery 
contract to mean a specific delivery con- 
tract, the rights or liabilities under which 
or under any delivery order, railway re- 
ceipt, bill of lading, warehouse receipt 
or any other document of title relating 
thereto are not transferable. In the in- 
stant case, we are concerned with non- 
transferable specific delivery contracts. 
Chapter II of the Act which covers Sec- 
tions 3, 4 and 4-A deals with the Forward 
Markets Commission; how it is establish- 
ed and constituted and the functions and 
powers of the Commission. Chapter III 
of the Act, which runs from Sections 5 
to 14, deals with recognised associations 
and Chapter III-A, consisting of Sections 
14-A, 14-B and 14-C, deals with register- 
ed associations. Under Section 15, sub- 
section (1), the Central Government 
may, by notification in the Official Ga- 
zette, declare Section 15 to apply to such 
goods or class of goods and im such areas 
as may be specified in the notification, 
and thereupon, subject to the provisions 
contained in Section 18, every forward 
contract for the sale or purchase of any 
goods specified in the notification, which 
is entered into in the area specified there- 


in otherwise than between members of a` 


recognised association or through or with 
any such member shall be illegal. 


For the purposes of this judgment, 
we are not concerned with the rest of the 
provisions of Section 15. Section 16 pro- 
vides for consequences of notification 
under Section 15 and Section 17 deals 
with power to prohibit forward contracts 
in certain areas, It may be remembered 
that, under the definition set out in the 
Act in Section 2, every specific delivery 
contract is a forward contract of a parti- 
cular kind and, hence, a non-transferable 
specific delivery contract is also a for- 
ward contract. Section 18 is in these 
terms:— 


“18 (1) Nothing contained in Chapter 
HI or Chapter IV shall apply to non- 
transferable specific delivery contracts 
for the sale or purchase of amy goods; 


Provided that no person shall orga- 
mise or assist in organising or be a mem- 
ber of any association in any area to 
which the provisions of Section 15 have 
been made applicable (other than a re- 
cognised association) which provides faci- 
lities for the performance of any non- 
transferable specific delivery contract by 
any party thereto without having to 
make or to receive actual delivery to or 
from the other party to the contract or 
to or from any other party mamed in the 


ecomtract 
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(2) Where in respect of any area 
the provisions of Section 15 have been 
made applicable in relation to forward 
contracts for the sale or purchase of any 
goods or class of goods, the Central Gov- 
emiment may, by a like notification, de- 
clare that in the said area or any part 
thereof as may be specified in the notifi- 
cation all or any of the provisions of 
Chapter III or Chapter IV Shall not 
apply to transferable specific delivery 
contracts for the sale or purchase of the 
Said goods cr class of goods either gene- 
rally, or to any class of such contracts 
in particular. 


_ (3) Notwithstanding anything con- 
tained in sub-section (1), if the Central 
Government is of opinion that in the in- 
terest of trade or in the publie interest it 
is expedient to regulate and control non- 
transferable specific delivery contracts in 
any area, it may, by notification in the 
Official Gazette, declare that all or any 
of the provisions of Chapters III and IV 
Shall apply to such class or classes cf 
non-transferable specific delivery con- 
tracts in such area and in respect of such 
goods or class of goods as may be speci- 
fied in the motification, and may also spe- 
cify the manner in which and the extent 
to which all or any of the said provisions 
Shall so apply”. 


Thus, non-transferable specific deli- 
very contracts for the sale or purchase 
of goods are taken out of the provisions 
of Section 15 by sub-section (1) of Sec- 
tion 18 but, by sub-section (3) of Section 
18, notwithstanding anything contained 
im sub-section (1), if the Central Govern- 
ment is of opinion that in the interest of 
trade or im the public interest it is ex- 
pedient to regulate and control non- 
transferable specific delivery contracts in 
any area, it may, by notification in the 
Official Gazette, declare that all or any 
of the provisions of Chapters III and IV 
shall apply to such class or classes of 
non-transferable specific delivery con- 
tracts in sucn area and in respect of such 
goods or class of goods as may be speci- 
fied in the notification, and may also 
specify the manner in which and the ex- 
tent to which all or any of the said pro- 
visions shall so apply. Section 19 contains 
a prohibition of options in goods. Chap- 
ter V, which covers Sections 20 to 24, 
deals with penalties and procedure in 
connection with contracts which are de- 
clared to be illegal or which are prohi- 
bited by any notification of the Central 
Government. Thus, in the interest of the 
trade or in the publie interest, the Cen- 
tral Government having formed an opin- 
ion in that behalf, non-transferable spe- 
cific delivery contracts, which are other- 
wise not within the operation of Section 
15 (1) thongch thev are forward enntracts 
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by the very definition set out in Section 

2 of the Act, can be brought once again, 

by virtue of the appropriate notification, 

issued under Section 18 (3), within the 

e of Sections 15, 16 and 17 of the 
C . . 


5. The learned Government Plea- 
der on behalf of the respondents raised 
a preliminary objection to the maintain- 
ability of these petitions. He contended 
that all these petitions in this group de- 
serve to be dismissed in limine on the 
ground that the petitioners have come 
too late to the Court and simply on the 
ground of delay, these petitions should be 


dismissed, He contended, in this connec-‘ 


tion, that, though the impugned notifica- 
tion making some of the provisions of 
‘Chapters III and IV of the Act applicable 
to non-transferable specific delivery con- 
tracts in cotton seeds was issued on De- 
cember 24, 1964, the petitioners approach- 
ed the High Court in 1967 or 1968 at the 
earliest and most of them in 1969 or even 
thereafter. In support of this preliminary 
contention, the learned Government 
Pleader relied upon two decisions of the 
Supreme Court. The first is the decision 
in Tilokchand Motichand v. H., B. Munshi, 
AIR 1970 SC 898 and the other is the 
decision in Durga Prasad v. Chief Con- 
troller of Imports and Exports, AIR 1970 
SC 769. In Tilokchand Motichand’s case 
there was a -difference of opinion be- 
tween Bachawat and Mitter, JJ. on the 
ene hand and Sikri and Hegde, JJ. on the 
other hand and Hidayatullah, C. J., 
agreed with Bachawat and Mitter, JJ. 
and the majority of the learned Judges 
constituting the Bench held that, “utmost 
expedition is the sine qua non for such 
claims. The party aggrieved must explain 
satisfactorily all semblance of delay. No 
period can be indicated which may be 
regarded as the ultimate limit of action 
for that would be taking upon itself 
legislative functions. In England a period 
of 6 months has been provided statuto- 
rily, but that could be because there is 
no guaranteed remedy and the matter is 
one entirely of discretion. In India each 
case will have to be considered on its 
own facts. Avoidable delay affecting the 
merits of the claim, will disentitle a party 
to invoke the extraordinary jurisdic- 
tion’. The Supreme Court also pointed 
out that, the question was one of discre- 
tion for the Court to follow from case to 
case. The Court need not mecessarily give 
the total time to the litigant to move the 
Supreme Court under Article 32, even 
though he might be within statutory 
limitation. Similarly, in a suitable case 
the Court might entertain a petition even 
after limitation. It would all depend on 
what the breach of the fundamental right 
and the remedy claimed were and how 
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the delay arose. Thus Tilokcharfd@ Moti- 
chand’s case merely lays down that. on 
the ground of delay, the matter can be 
dismissed in limine. 


6. In Durga-Prasad’s case, the ap- 
plicant for an import licence in 1959 re- 
ceived the licence only for a fraction of 
the amount which he had asked for and 
did not challenge the validity of the 
licence immediately but he chose to wait 
and came to the Court in 1964 requesz‘ng 
for a writ of mandamus. The Supreme 
Court held that, even if his fundamental 
rights were involved, the matter was still 
in the discretion of the High Court, and 
the High Court in its discretion cculd 
refuse the issue of a writ because of the 
laches of the applicant. When the ex- 
change position and the Government 
policy with regard to International Trade 
varied from year to year, it would be 
odd for the Court to issue a writ in 1968 
for alleged defaults of the Government 
in the years 1959 or 1962. In such mat- 
ters, it was essential that the person ag- 
grieved should approach the High Court 
after exhausting his other legal remedies 
with utmost expedition. 


i: In each of these twe cases, re- 
lied upon by the learned Government 
Pleader, in support of the preliminary 
objection, it was the question of an exer- 
zise of powers once and for all by the 
authorities concerned. There was no ques- 
tion of any one’s rights being affected at 
a future date, by reason of the exercise 
of power, which was alleged to be an 
illegal exercise of power, The case before 
us is not of any one’s rights being affect- 
ed by the exercise of powers by the Cen- 
tral Government once and for all. The 
notification issued on December 24, 1964 
would continue to affect the rights of par- 
ties and it would continue to expose the 
parties to penalties under Chapter V of 
the Act until it is revoked or cancelled. 
It is only when the rights of a party are 
sought to be affected or he is exposed to 
certain penalties because of the operazion 
of the notification issued on December 24, 
1964 that he can approach the Court and 
challenge the validity of the Act. It is 
after the raids are carried out by the 
police authorities in 1967 or thereabout, 
at the instance of the Forward Marxets 
Commission that different petitioners in 
this group of matters approached this 
Court challenging the validity of certain 
provisions and also challenging the vali- 
dity of the notifications concerned. The 
right of each of the different petitioners 
to challenge the notifications can be said 
to have arisen, for the first time, when 
it was alleged by the authorities concern- 
ed that the particular contracts which ne 
entered into were either forward con- 
tracts or non-tramsferable specific deli- 
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very contracts in cotton seeds covered 
lby the notification of December 24, 1964. 
None of the petitioners can be said to be 
guilty of delay after his right to chal- 
lenge these notifications of December 24, 
1964 and March 16, 1957 arose, after the 
raids carried out by the police authcrities. 
Hence in our opinion, the preliminary 
objection based on the ground of delay 
and laches cannot be accepted and must 
be rejected. 


Q. 

8. We will now take up the ques- 
tion of the challenge to the validity of 
Section 18 (3) of the Act. We hav2 al- 
ready pointed out that the challenge is 
on two grounds, (i) that it violates Arti- 
cle 19 (1) (g) of the Constitution and (ii) 
that it confers uncontrolled and uncana- 
lised power on the Central Government 
to make Section 15 of the Act applicable 
to non-transferable specific delivery con- 
tracts in any particular commodity. In 
order to consider this challenge, it is ne- 
cessary to set out the historical back- 
ground against which the Central Legis- 
lature enacted the Forward Contracts 
(Regulation) Act. In paragraph 12 of the 
affidavit-in-reply of P. Sitaraman, De- 
puty Secretary, Ministry of Industrial 
Development, Internal Trade and Com- 
pany Affairs (Department of Internal 
Trade) Government of India, New Delhi, 
being his affidavit dated April 8, 1970 in 
Special Civil Application No. 2 of 1968 
he has set out the historical background 
of this enactment, He has pointed out 
that forward trading has been carried on 
in this country for over hundred years, 
except for some restrictions or prohibi- 
tions during the last World War and the 
early post-war period, when shortages of 
various commodities tended to bring 
about an undue rise im their prices. On 
those occasions, the Central Government 
issued orders under the Defence of India 
Rules prohibiting forward trading in 
foodgrains, oils, oilseeds, oilcakes, raw 
cotton (except in the East India Cotton 
Association Ltd., Bombay) spices, etc. 
After the Defence of India Act expired, 
some of these orders in respect of some 
commodities were kept alive under the 
Essential Supplies (Temporary Powers) 
Act, 1946. Similar orders about cottonseed 
and sugar were also issued under the 
Essential Supplies (Temporary Powers) 
Act. As there was no regulatory provi- 
sion for forward trading in any commo- 
dity other than the Essential Commodi- 
ties Act, some States came out with legisla- 
tion amongst which was the Bombay State 
which enacted legislation for regulation 
of forward trading, known as the Bom- 
bay Forward Contracts Control Act. 1947, 
empowering the State Government tọ 


regulate forward trading in commodities 
and securities. The State of West Bengal 
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also enacted a legislation with regard to 
the prohibiticn of future trading in raw 
jute and jute manufactures. With the 
enactment of Constitution, stock ex- 
changes and futures markets were in- 
cluded in the Union List of subjects in 
the Seventh Schedule to the Constitution 
and hence regulation of forward markets 
became the responsibility of the Central 
Government and hence it was possible to 
take action on a co-ordinated ali-India 
basis not only for prohibiting forward 
trading which was taking place in cer- 
tain commodities but also for re-opening 
forward trading under regulated condi- 
tions. And, hence, the Legislature enacted 
the Forward Contracts (Regulation) Act, 
1952, as a rezulatory measure, as it was 
recognised that there was a fairly wide 
spread demand from the trading commu- 
nity for forward trading in commodities 
and moreover it was also recognised that, 
without some kind of regulation, forward 
trading might degenerate into specula- 
tion, pure and simple. The Act was thus 
designed to provide a machinery by 
which Government could regulate the 
trading in futures on all-India basis. 


9, The affidavit of P. Sitaraman 
further pcints out that on or about July 
27, 1950, an Expert Committee was ap- 
pointed on the Future Markets (Regula- 
tion) Bill, 1950 by the Government and 
this Committee was composed of trade 
representatives, businessmen and officials 
of the Government of India. The Com- 
mittee was of the view that the various 
bans prescrited by the different State 
Governments were in the nature of tem- 
porary measures and it suggested that 
action may be needed not only for prohi- 
biting forward trading in certain com- 
modities which was still taking place but 
also for re-opening forward trading under 
regulatory canditions. The Cornmittee 
was also of the opinion that, by reason 
of the inclusion of the item under the 
Union List, action on a co-ordinated basis 
was permissible. The Expert Committee 
was impressed with the desirability of 
prohibiting forward contracts in respect 
of a number of commodities in which for- 
ward trading cannot be justified, on 
grounds applicable to commodities like 
cotton or oilseeds which are the subject- 
matter of extensive bona fide trade. The 
Expert Committee accepted the suppres- 
sion of such activities as a highly desir- 
able social cbhjective and the Committee 
was also of the opinion that the options 
could be prohibited by the Act itself. 


10. After full consideration of the 
entire matter and after having an overall 
picture thereof, it was’ decided to regu- 
late certain matters relating to forward 
contracts, etc. and it was in these circum- 
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stances that the Forward Contracts (Re- 


fulationt Act, 1952, was passed. 


11. In M/s. Raghubar’ Dayal v. 
Union of India, AIR 1962 SC 263, Ayyan- 


gar, J., delivering the judgment of the | 


Supreme Court has pointed out in para- 
graph 4 of the judgment at p. 265 that 


“the expert committee to which the 
Bill which became the Act (Central Act 
74 of 1952) was referred, explained in 
their report the function of forward trad- 
ing in these terms: 


Forward trading involves speculation 
about the future, but mot all forms of 
forward trading could be considered as 
either unnecessary or undesirable for the 
efficient functioning of anything but the 
most primitive economy......... To the 
extent to which forward trading enables 
producers, manufacturers and traders to 
protect themselves against the uncertain- 
ties of the future, and enables all the 
relevant factors, whether actual or antici- 
pated, local or international, to exercise 
their due influence on prices, it confers 
a definite boon on the community, be- 
cause, to that extent, it minimises the 
risks of production and distribution and 
makes for greater stability of prices and 
supplies. It thus plays a useful role in 
modern business. At the same time, it 
must be admitted that this is an activity 
in which a great many individuals with 
small means and inadequate knowledge 
of the market often participate, in the 
hope of quick or easy gains, and comse- 
quently, forward trading -often assumes 
unhealthy dismensions, thereby increas- 
ing, instead of minimising the risks of 
business. There are forms of forward 
trading, for example, options, which faci- 
litate participation by persons with small 


means and inadequate knowledge......... 
It is, therefore, necessary to eliminate 
certain forms of forward trading, and 


permit others under carefully regulated 
conditiens, in order to ensure that, while 
producers, manufacturers and traders 
will have the facilities they need for the 
satisfactory conduct of their business, the 
wider interests of the community, and 
particularly, the interests of consumers, 
will be adequately safeguarded against 
any abuse of such facilities by others. 


The Essential Supplies (Temporary 
Powers) Act, 1946, does not empower the 
Central Government to regulate forward 
trading in any commodity other than an 
essential commodity within the meaning 
of that Act. Action may be needed not 
only for prohibiting forward trading in 
commodities in which it is still taking 
place, but also for reopening forward 
trading umder regulated conditions and if 
circumstances are favourable to such a 
course, in commodities in which it is now 
prohibited. 
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The arrangements must be such as 
will enable speedy and effective action to 
be taken in emergencies, and must at the 
same time provide sufficient safeguards 
against arbitrary or ill-informed action.” 


12. It was with these objects and 
with provisions calculated to carry out 
these suggestions that the Act was en- 
acted according to the Supreme Court. 


13. In Raghubar Dayal’s case, the 
Supreme Court was considering the chal- 
lenge to Section 15 of the Act. One of 
the grounds on which the constitutional 
validity of Section 15 of the Act was 
challenged in that case was that it confer- 
red an unguided amd arbitrary power 
upon the Central Government to choose 
any commodity it liked and bring the Act 
into operation in respect of the commo- 
dity chosen, at any time it pleased by 
notification, the effect of the notification 
being vitally to affect the interests of 
traders by rendering illegal a contract 
which was perfectly legal when it was 
entered into. The Supreme Court observ- 
ed “we consider that there is no substance 
in this submission. We have already ex- 
tracted relevant portions from the report 
of the expert committee on the bill which 
became the Act dealing with the eeano-~ 
mic implications of forward trading and 
for the necessity for regulating such con- 
tracts im particular goods. It is not tor- 
ward trading in every commodity that 
requires regulation under the Act. The 
Stability of a commodity for forward 
trading depends on factors which are far 
from static and similarly, the need for 
bringing forward trading within the re- 
gulatory provisions of the Act depends 
on factors which are subject to variation 
over periods of time. Besides, the nature 
of the commodity, the size of its procuc- 
tion, the scale of the demand for it in 
relation to the supply and the demand 
itself being mot quantitatively fixed but 
changing so as to require a continuous 
assessment through the medium of futu- 
res markets are all elements that necessi- 
tate regulation, and these are variable 
We have not attempted to be exhaustive 
in naming the several factors but these 
are some of the characteristics which call 
for and make possible effective regula- 
tion, It would, therefore, follow that the 
commodities which would satisfy these 
tests or requirements can only be ascer- 
tained from time to time after enquiry 
and investigation. They cannot obviously 
be specified in a statute. It is because of 
these considerations and the meed for ex- 
pert opinion and guidance on the matter 
that the Act has, by its Chapter II, pro- 
vided for the constitution of a Forward 
Markets Commission on whom has heen 
laid the duty of advising Government on 
the situation, as it exists from time to 
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time and to make recommendations in that 
regard. In our opinion, the selection of 
the commodity for the regulation of for- 
ward trading in it or of prohibition of 
such trading can enly be left to the Gov- 
ernment and the purposes.for which the 
power is to be used and the machinery 
created for the investigation furnish suffi- 
cient guidance as to preclude any chal- 
lenge om the ground of a violation of 
Article 14. What we have just now said 
as regards the selection of the commodity 
would suffice to answer the argument re- 
garding the selection of the time at which 
the notification under Section 15 (1) 
might take place”. 


14, We may point out that Sec- 
tion 18 (3) of the Act is on the same lines 
as Section 15 (1) of the Act. Under Sec- 
tion 15 (1) the Central Government has 
been empowered to declare, by notifica- 
tiot, that the provisions of Section 15 of 
the Act would apply to such goods or 
class of goods and in such area as may 
be specified in the notification, and there- 
upon, subject to the provisions contained 
in Section 18, every forward contract for 
the sale or purchase of any goods speci- 
fied in the notification which is entered 
inte in the area specified therein other- 
wise than between members of a recog- 
nised association or through or with any 
-such member shall be illegal. Under Sec- 
tion 18 (1) read with the provisions of 
Section 15 (1) ordinarily non-transferable 
specific delivery contracts are outside the 
purview of Sections 5 to 14 and 15 to 19 
of the Act but, by virtue of Section 18 
(3), power has been conferred upon the 
Central Government, notwithstanding 
anything contained in sub-section (1) of 
Section 18, to declare that all or any of 
the provisions of Chapters III and IV 
shall apply to such class or classes of non~ 
tramsferable specific delivery contracts in 
such area and in respect of such goods or 
class of goods as may be specified in the 
notification, and the Central Government 
may also specify the manner in which 
and the extent to which all or any of the 
said provisions shall so apply. Therefore, 
what has been said about proper guid- 
ance being available to the Central Gov- 
ernment, before the notification under 
Section 15 (1) was issued, would apply 
with equal force to the notification con- 
templated by Section 18 (3) of the Act. 
What Section 18 (3) seeks to do ‘s the 
same thing which S. 15 (1) does in connec- 
tion with the larger category of forward 
contracts i.e.. non-transferable specific 
delivery contracts, which though form- 
ing part of the category of forward con- 
tracts, are ordinarily exempted from the 
operation of any notification issued under 
Section 15 (1), Bui, even in respect of 
these non-transferable specific delivery 
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comtracts, it would be open to the Cen- 
tral Government to take away the ex-_ 
emption if the circumstances so required. 
Under Section 4, clauses (b) and (c), of 
the Act, the functions of the Commission 
include keeping forward markets under 
observation and taking such action in re- 
lation to them as the Commission may 
consider necassary, in exercise of the 
powers assigned to it by or under the Act, 
and collecting and whenever the Com- 
mission thinks it necessary, publishing 
information regarding the trade condi- 
tions in respect of goods to which any 
of the provisions of the Act is made ap- 
plicable, including information regarding 
supply, demand and prices. and submit-, 
ting to the Central Government periodi- 
cal reports en the operation of the Act 
and om the working of forward markets 
relating to such goods. Hence, it is obvi- 
ous that the power of the Central Gov- 
ernment under Section 18 (3) will be 
guided by the reports of the Commission 
and the selection of the commodities in 
respect of which a notification is to be 
issued and the conditions subject to 
which non-transferable specific delivery 
contracts are permitted would all be af- 
fected by the recommendations or reports 
of the Commission and it must be said 
that the purposes for which the power is 
to be used and the machinery created 
for investigation furnish sufficient guid- 
ance to the Central Government at the 
time of issuing the notification under 
section 18 (3). In our opinion, therefore, 
the challenge to the provisions of Section 
18 (3) on the ground of uncanalised and 
uncontrolled power for the applicability 
of the provisions of Chapters HI and IV 
to non-transferable specific delivery con- 
tracts in any particular category of goods, 
must fail. It must be pointed out that the 
power conferred upon the Central Gov- 
ernment under Section 18 (8) is to carry 
along further the process which was set 
in motion by issuing the notification 
under Section 15 (1). If from experience, 
after the issue of a notification under 
Section 15 (1), it is found that, though 
trading in forward contracts in a parti- 
cular commodity, with the exception of 
non-transferable specific delivery con- 
tracts in that commodity, has been pro- 
hibited, looking to the condition of the 
market in that particular commodity and 
the rise in price, in the interest of public, 
it is necessary to do so the Government 
may, by notification, regulate and con- 
trol non-transferable specific delivery 
comtracts in that particular commodity. 
Besides the machinery created for investi- 
gation, Section 18 (3) itself lays down the 
guidelines for the Central Government in 
the shape of the provision that it must 


form the opinion that regulating and con- 
trolling non-transferable specific delivery 
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contracts in connection with any particu- 
lar category of goods is either in the in- 
terest of the trade or in the publie inte- 
rest. 


15. The Supreme Court further 
held in Raghubar Dayal’s case that the 
restriction on trade in futures is in the 
interest of the general public since the 
public have a vital interest in the avail- 
ability of am essential commodity at rea- 
sonable and relatively stable prices and 
the omly question -for determination for 
the application of clauses (5} or (6) of 
Article 19 would be the reasonableness of 
the measures contemplated by law. Tak- 
ing into account the machinery ` created 
in Chapter II of the Act in the way of an 
expert body to furnish Government with 
advice on such a complex problem and 
the functions of the committee, the Sup- 
reme Court is clearly of the view that 
the restrictions imposed by Section 15 of 
the Act are reasonable and pass the test 
for a valid law under -clauses (5) and (6) 
of Article 19. In our view, the same rea- 
soning would also apply to the challenge 
to Section 18 (3) on the ground of alleg- 
ed violation of Article 19 (1) (g). A fact 
which is in the public interest, and en- 
suring stability of prices and curbing the 
factor of speculation is predominantly in 
public interest, must ‘be held to be reason- 
able and, in these circumstances, the 
entire challenge to the constitutional 
validity of Section 18 (8), either on the 
ground of violation of Article 19 (1) (@) 
or on the ground of uncanalised and un- 
trolled powers, must fail. 


16. In order to appreciate the 
challenge to the notification dated De- 
cember 24, 1964 and the other notification 
dated March 16, 1967. it would be better 
to set out the relevant notifications. The 
notification dated December , 24, 1964 is 
in these terms:— . 


“Whereas the Central Government is 
of the opinion that in the interest of the 
trade and in the public interest it is ex- 
pedient to regulate and control non- 
transferable specific delivery contracts in 

oo of cottonseed, linseed and castor- 
seed, 


Now, therefore in exercise of the 
powers conferred by sub-section (3) of 
Section 18 of Forward Contracts (Regula- 
tion) Act, 1952 (74 of 1952), the Central 
Government hereby declares that the pro- 
visions of Sections 5 to 14 (both inclusive) 
and Sections 15 and 16 of the said Act 
shall epply to non-transferable specific 
delivery contracts in respect of the afore- 
Said goods in the whole of India except 
within the limits of Greater Bombay as 
defined in the Bombay ‘General Clauses 
Act, 1904 (Bombay Act I of 1901)”. 


17. The notification dated Mareh 
16, 1967 is in these ternis; —- 
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“In exercise of the powers conferred 
by the Forward Contracts {Regulation} 
Act, 1952, the Central! Government here- 
by exempts from the operation of Sec- 
tion 15 of the said Act all non-transfer- 
able specific delivery contracts entered 
into by a ginner for the sale of -cotton 
seed obtained oy him bv ginning kapas in 
his ginning factory or by a dealer in 
kapas for. the sale of cottonseed obtained 
by him by getting his kapas ginned or by 
cottonseed crusher or by his authorised 
agent for- the purchase of cottonseed for 
crushing in his own mill.” 


18. Before proceeaing to deal with 
the challenge to the validity of the noti- 
fication, it w: us. be better to refer to the 
schem?> of the Act Ve can du no batter 
than refer to the decision of the Supreme 
Court in Modi Cu. v Union vf India, AIR 
1969 SC 9. Ramaswarai J. has summa- 
rised the scheme of the Act in paragraph 
6 of the judgment as follows:— 


. “According t+ the scheme of the Act, | 
therefore contracts of sale of goods are 
divided inte two categories, ‘ready deli-| 
very contracts’ and ‘forward  contracts’.: 
Forward contracts are classified into those | ' 
which are ‘specific delivery contracts’ and 
those which are. not. Then again, ‘specific 
delivery contracts’ are divided into ‘trans- 
ferable specific delivery contracts’ and 
‘non-transferable specific delivery con- 
tracts’, Section 18 (1) exempts from ths 
operation of the Act non-transferable 
specific delivery contracis. The net result 
of these statutory provisions is tha: all 
sorward contracts except those which are 
non-transferable specific delivery con- 
tract: can be declared illegal by a notifi- 
cation issued under the Act.” 

19. In Sunder Lai & Son v. Bharat 
Handicrafts (P.) Ltd., AIR 1968 SC 408, 
Shah, J. (as he then was), delivering the 
judgment of the Supreme Court, has 
again summarised the provisions of the 
Act as follows:— 


“The Act was enacted to provice for 
the regulation cf certain matters releting 
to forward contracts, the prohibition of 
options in goods and for matters connect- 
ed therewith. By Chapter {I the Central 
Government is given authority to esta- 
blish and cunstitute a Forward Markets 
Commission. with cértain functions and 
powers. Bv Chapter III provision is mada 
for granting recognition to associations. 
withdrawal of recognition and other inci- 
dental matters. By Section 11, sub~sec- 
tion (1) amy recognised association may, 
subject to the previous approval of the 
Central Government, make bye-laws for 
the regulation and contrel of forward 
contracts. By sub-section (2), it is provid- 
ed that such bye-laws may provide inter 
alia for the terms, conditions and inci- 
dents of contre-ts invluding the prescrip- 
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tion of margin requirements, if any, and 
the conditions relating thereto, and .the 
forms of contracts in writing.” 


20. In State of Gujarat v. Manilal 
Joitaram & Co., AIR 1968 SC 653, the 
Supreme Court dealt with the provisions 
of the Act and it has cbserved that Sec- 
tion 18 (1) makes it clear that the provi- 
sions of Chapters III and IV would not 
have applied to a particular category if 
their transactions were true non-transfer- 
able specific delivery contracts. They 
would have been so if the nature of the 
transaction, not on paper, but in actuality 
was such as the Act contemplates, This 
is why the proviso to Section 18 has been 
added to prohibit certain things. The pro- 
viso enacts that no person shall organise 
or assist in organising or be a member of 
an association (except a recognised asso- 
ciation) which provides facilities for the 
performance of amy specific delivery con- 
tract without having to make or to re- 
ceive actual delivery. The Legislature 
contemplates that the first sub-section of 
Section 18 might be complied with in the 
documents evidencing the contract but in 
actuality the contract might be different- 
ly performed amd has, therefore, provid- 
ed for the identical situation which arises. 


21. Both the affidavits filed in this 
case (1) of G. D. Madirnan, Senior Re- 
search Assistant, Forward Markets Com- 
mission, Government of India, Bombay, 


and (2) the affidavit-in-réply of P., Sita~’ 


raman, Deputy Secretary, Ministry of 
Industrial Development, Internal Trade 
and Company Affairs (Department of In- 
ternal Trade), Government of India, New 
Delhi, memtion the circumstances under 
which the notification dated December 24, 
1964 came to be issued. In paragraph 13 
of the affidavit-in-reply of Mr. G. D. 
Madiman, it is pointed out that, the pro- 
visions of Section 15 were applied to non- 
transferable specific delivery contracts in 
cottonseed because experience showed 
that they were being utilised on a large 
scale by the trading community for spe- 
culative purpose. At the same time, how- 
ever, exception was made in the case of 
genuine dealers like a ginner, who accu- 
mulated the cottonseed as a result of gin- 
ning and adealerin kapas who accumulat- 
ed such stocks as a result of getting his 
kapas ginned for the purpose of disposing 
their stocks only. Similarly a genuine 
buyer like crusher of cottonseed was also 
permitted to make purchase contracts to 
the extent of his requirements of crush- 
ing. The restriction is meant precisely for 
the type of middlemen such as the pre- 
sent petitioners who are interested in the 
speculative gains through sale and pur- 
chase of the commodity. It has been 
pointed out in this affidavit that cotton- 
seed is an essential commodity. Oil ex- 
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tracted from cottonseed is an important 
item in the diet of the consuming public. 
The Government has, therefore, to 
ensure that the commodity is made avail- 
able to the general public at reasonable 
price. Futures trading in cottonseed was 
therefore brought under regulation by the 
Government in order to ensure that the 
excessive speculation in it did not result 
in an undue rise in the price of the com- 
modity. Non-transferable specific delivery 
contracts in cottonseed were left free 
from regulation to begin with, mainly 
because these were supposed to be genu- 
ine merchandising transactions entered 
into by dealers in actual commodity. Ex- 
perience of the Commission, however, 
was that the freedom given in respect of 
the non-transferable specific delivery con- 
tracts was misused by the traders who 
converted these contracts into futures 
contracts by various devices. The misuse 
of the non-transferable specific delivery 
contracts for speculative purposes by the 
trade assumed such dimensions that it 
resulted in undue rise in the price of this 
commodity. The comtrol exercised by the 
Commission over the futures trading in 
recognised markets in cottonseed was also 
rendered ineffective in view of large scale 
speculative trading taking place outside 
recognised market in the guise of mon- 
transferable specific delivery contracts. 
After a detailed enquiry, the Commission, 
therefore, made a report to the Govern- 
ment recommending the application of 
provisions of Section 15 to nmon-transfer- 
able specific delivery contracts in cotton- 
seed in exercise of powers under Section 
18 (8). The Government after a careful 
consideration accepted the recommenda- 
tion of the Commission and issued a noti- 
fication applying Section 15 to non-trans- 
ferable specific delivery contracts in cot- 
tonseed, The restriction on trading im- 
plied under Section 18 (8) was, therefore, 
in the interest of general public, since the 
public have a vital stake in the availabi- 
lity of an essential commodity like cot- 
tonseed at a reasonable price. These affi- 
davits-in-reply of P. Sitaraman in Special 
Civil Application No. 2 of 1968 and espe- 
cially of G. D. Madiman in Special Civil 
Application No, 1081 of 1969 has pointed 
out, in paragraph 13, that the provisions 
of Section 15 were applied to non-trans- 
ferable specifiz delivery contracts in cot- 
tonseed also, because the experience 
showed that they were being utilised on 
a large scale by the trading community 
for speculative purpose. At the same 
time, however, exception was made in 
the case of genuine dealers like ginner, 
who accumulated the cottonseed, as a re- 
sult of ginning and dealer in kapas, who 
accumulated such stocks, as a result of 


getting his kapas sinned, for the purpose 
of disposing their stocks only. Similarly, 
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a genuine buyer like crusher of cotton- 
seed was also permitted to make pur- 


chase contracts to the extent of his re- 
quirements of crushing. The restriction 
was meant precisely for the type of 
middlemen, such as the present petition- 
ers, who were interested in the specula- 
tive gains through sale and purchase of 
the commodity. Then, the affidavit of G. 
D. Madiman proceeds “cottonseed is am 
essential commodity. Oil extracted from 
cottonseed is an important item in the 


diet of the consuming public. The Gov- 


ernment has, therefore, to ensure that 
the commodity is made available to the 
general public at reasonable price. Futu- 
‘res trading in cottonseed was, therefore, 
brought under regulation by the Govern- 
ment in order to ensure that the exces- 
sive speculation in it ‘did not result in 
undue rise in the price of the commodity. 
Non-transferanle specific delivery con- 
tracts in cottonseed were left free from 
regulation to begin with, mainly because 
these were supposed to be genuine mer- 
chandising transactions entered into by 
dealers ‘in actual commodity, Experience 
of the Commission, however, was that the 
freedom given in respect of the non- 
transferable specific delivery contracts 
was misused by the traders, who convert- 
ed these contracts into futures contracts 
by various devices. The misuse of the 
non-transferable specific delivery con- 
tracts for speculative purposes by the 
trade assumed such dimensions that it 
- resulted in undue rise in the price of this 
commcdity. The control exercised by the 
Commission over the futures trading in 
recopnised markets in cottonseed was also 
rendered ineffective in view of large scale 
sveculative trading taking place outside 
~ecognised market in the guise of mon- 
transferable specific delivery contracts. 
` After a detailed enquiry, the Commission 
therefore, made a report to the Govern- 
ment recommending the application of 
provisions of Section 15 to non-transfer- 
able specific delivery contracts in cotton- 
seed in exercise of powers under Section 
18 (3). The Government, after a careful 
consideration, accepted the recommenda- 
tion of the Commission and issued a noti- 


fication applying Section 15 to non-trans= 


ferable specific delivery contracts in 
cottonseed”. The two letters, (1) dated 
September 11, 1964 from A. S. Naik, 
Chairman, F. M. Commission, addressed 
to G. J. Malik, Regional Director, Minis- 
try of Commerce, New Delhi, and (2) the 
other letter dated December 14, 1964 also 
from A S., Naik, Chairman of the Com- 
mission, addressed tô D. N. Banerjee, 
Joint Secretary to the Government of 
India, Ministry of Commerce, New Delhi, 
set out the circumstances ‘under which 
the Commission came te recommend to 
the Government that non-transferable 
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specific delivery contracts in cottonseed 
alongwith some other commodities should 
be regulated and the appropriate notifica- 
tion under Section 18 (3) of the Act 
should be issued. In paragraph 7 of the 
letter, dated September 11, 1964, the 


Commission recommended to the Central 


Government that non-transferable specific 
delivery contracts in all varieties of 
mustardseed within the State of Punjab 
should be prohibited by issuing a notifi- 
cation under Section 18 (3) of the For- 
ward Contracts (Regulation) Act, apply- 
‘ng Section 17 of the Act to non-transfer- 
able specific delivery contracts in mus- 
tardseed and thus forward trading in 
mustardseed would come to an end, The 
Commission also recommended that non- 
tramsferable specific delivery contracts in 
groundnut and groundnut oil may be pro- 
hibited in the State of Gujarat. This let- 
ter is important for the purpose of point- 
ing out how different associations of 
traders were misusing the non-transfer- 
able specific delivery contracts for specu- 
lative purposes and how and why the 
Commission recommended to the Central 
Government to issue such a notification 
under Section 18 (3) of the Act in res- 
pect of mon-transferable specific delivery 
contracts in mustardseed and groundnut 
and groundnut oil. By the letter, dated 
December 14, 1964, the Commission re- 
commended to the Central Government 
im these terms:— “The Commission has 
carefully considered the position irom 
various angles and feels that immediate 
steps are called for to remedy the situa- 
tion as speculative trading in non-trans- 
ferable specific delivery contracts im cot- 
tonseed would have adverse repercus- 
sions on the prices of other oilseeds which 
have already reached prohibitive levels.” 
Paragraph 7 of the letter dated Decem- 
ber 14, 1964 states “the Commission ac- 
cordingly recommends that, for the time 
being, Government may apply Sections 
5 to 14 and Sections 15 and 16 of the Act 
to non-transferable specific delivery con- 
tracts in cottonseed, castorseed and lin- 
seed throughout the country, except the 
limits of Greater Bombay, so that non- 
tramsferable specific delivery contracts in 
these commodities would become prohi- 
bited, except through recognised associa- 


_tions. The reason for excluding the limits 


of Greater Bombay from the purview of 
the notification is to enable the members 
of the Bombay Rice Grain & Oilseeds 
Association for oilseeds including castor- 
seed, linseed and cottomseed, to conduct 
trading in these commodities, which are 
by and large used for bona fide trading 
purposes.” Thus, it is obvious that the 
notification of December 24, 1964 came 
to be issued, under the powers conferred 


upon the Central Government by Sec- 
tion 18 (3) of the Act, because of . the 
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specific recommendation of the Forward 


Markets Commission in that behalf, The 
two letters, which have been kept on 
record, clearly indicate and also the two 
affidavits-in-reply clearly ê? go to show 
that, in order to prevent misuse of mon- 
transferable specific delivery contracts 
and in order to see that prices of oilseeds 
and particularly the cottonseed, remain 
within reasonable level, speculative trans- 
actions in the shape of non-transferable 
specific delivery contracts in cottonseed 
were required to be regulated. Therefore, 
it was in public interest, as well as in 
the interest of the trade as a whole. that 
these restrictions have been imposed on 
non-transferable specific delivery con- 
tracts in cottonseed. The Government did 
form the opinion, according to the affi- 
davit-in-reply of P. Sitaraman, ‘and par- 
ticularly in view of the recomraendation 
of the Commission, thet it was in the 
interest of the general public, as well as 
in the interest of trade, that non-trans- 
ferable specific delivery contracts in cot- 
tonseed should be regulated, as recom- 
mended by the Commission, and thus the 
notizication dated December 24, 1964 eime 
to be issued, 


22. As the two affidavits-in-reply 
one by G, D. Madiman and the other by 
P. Sitaraman, point out, by the subse- 
quent notification dated March 16, 1967, 
exception was made in respect of certain 
genuine dealers and persons, who were 
dealing in cottonsesd, namely, a gimner 
who has accumulated the stock of cotton- 
seed, as a result of ginning the kapas in 
his ginning factory or a dealer in kapas, 
who has obtained cottonseed by getting 
his kapas ginned and they are permitted 
to sell their cottonseed by non-tramsfer- 
able specific delivery contracts and, simi- 
larly, a genuine buyer like cottonseed 
crusher or his authorised agent is em- 
powered to purchase cottonseed for 
crushing in his own mill by entering into 
the non-transferable specific delivery 
contracts in cottonseed. It is well recog- 
nised that it is permissible to have a 
classification and the classification does 
mot violate Article 14 of the Constitution, 
if the classification has a reasonable basis 
and the basis of the classification has a 


rational nexus with the object sought to’ 


be achieved. In the instant case, the per- 
sons, who are exemptec from the opera- 
tion of the Act, so far as non-transferable 
specific delivery contracts in cottonseed 
are concerned, are genuine dealers in 
kapas, who happen to accumulate stocks 
of cottonseed from their own operations 
and similarly, a genuine buyer like cot- 
tonseed crusher, who requires cottonseed 
for crushing in his own mill is also ex- 
empied It is obvious that the transac- 
[tions of non-transferable specific delivery 
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contracts ‘in cottonseed by these three 
categories of persons mentioned in the 
notification of March 16, 1967 would not 
result im any kind of speculation, as the 
object of the Legislature is to cenirol 
speculative dealing in various commodi- 
ties and that object is achieved by the 
notification of March 16, 1967 and the ex- 
emption and the classification of these 
three categories has clearly a rational 
nexus with the object sought to be 
achieved. Under these circumstances, this 


.challenge to the two notifications, one of 


December 24, 1964 and the other of 
March 16, 1967, fails, because there is no 
discrimination which offends against Arti- 
cle 14 of the Constitution and, secondly, 
because the two notifications canmot be 
said to be in excess of the powers con- 
ferred upon the Central Government by 
Section 18 (3) of the Act mor are they 
contrary to the provisions of Sec. 18 (3). 


23. Im these circumstances, the 
challenges to the validity of Section 18 
(3) anc the challenge to the validity of 
the two notifications of December 24, 1964 
and March 16, 1967 fail, These are` the 
only: contentions which were urged be- 
fore us and both the challenges to the 
validity of Section 18 (3) as well as to 
the validity of the notification fail. 


24. The result, therefore, is that 
all these ‘Special Civil Applications are 
dismissed.’ Rule is discharged in each of 
the matters. There will be no order as to 
costs in any of the Special Civil Applica- 
tions. In Civil Applications Nos, 1802/69, 
1803/69, 1804/69 and 1805/69 there -will 
be no order nor any order as to costs in 
any of these Civil Applications. 

Applications dismissed. 
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Shantilal Bhailal Gandhi, Petitioner 
v. Mahendra Naginlal Desai, Opponent. 


Civil Revn. Appln. No. 1202 of 1968, 
D/- 17-3-1973, from order of Appellate 
Bench of Sm. C. C., Ahmedabad, in Civil 
Revn, Appin. No. 53 of 1966. 


Index Note:— (A) Bombay Rents 
Hotel and Lodging House Rates Control 
Act (57 of 1947), Ss. 11, 31 (49) — Bom- 
bay Rents Hotel and Lodging House Rates 
Control Rules, Rr. 2 (b), 5 and 7 — Ap- 
plication for fixing Standard Rent — Pro- 
cedure applicable. 


Brief Note:-— (A) An application 
under S. 11 for fixing the standard rent 
ig a “miscellaneous application’ under 
Rule 2 íb) of the Bombay Rent Act Rules. 

(Para 4) 


GR/HR/C917/74/KNA 


v. 
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By virtue of Rule 7 of the said Rules 
a miscellaneous application is deemed to 
be a suit for a sum not exceeding Rupees 
1,000 and the procedure in dealing with 
it will be the procedure to be followed in 
such suits. (Para 7) 
Rule 38 of the Ahmedabad Small 
Cause Court Rules prescribes the proce- 
dure to be followed in such cases. Such 
cases cannot be decided on mere affida- 
vits. (1972) 13 Guj LR 508, Rel. on. 
(Paras 18, 19) 
Cases Referred: Chronological Paras 
(1972) 13 ‘Gui LR 508, Motibhai Ramabhai 
v. Panachand Mohanlal 17 


B. R. Shah, for Petitioner; J. V. 
Desai and H. B. Desai, for Opponent. 

JUDGMENT :— This is a revision 
petition filed by the petitioner (tenant) 
against the opponent (landlord) against 
the order passed by the learned Judge of 
the Small Causes Court at Ahmedabad, in 
Miscellaneous Application No. 918 of 1964, 


filed by the petitioner against the oppo-, 


nent for determination of the standard 
rent in respect of the premises leased to 
him by the opponent. The learned trial 
Judge decided the matter on affidavits. 
The impugned order reads: 


“Heard Mr. H. B. Desai and Mrs. 
J. H. Shah, Read the affidavits. Standard 
rent is fixed at Rs. 75 per month. Parties 
to bear their costs.” 


2. It was the petitioner’s conten- 
tion that rent agreed between the parties 
Was excessive and it should be fixed at 
Rs. 35 per month. It was the opponent’s 
contention that he had let out the suit 
premises to ome Navinchandra B. Desai 
on 27th May, 1954 at a concessional rate 
of Rs. 61 per month. When that tenant 
vacatec, he let out the suit premises tò 
one Harihar Shukla on a monthly rent of 
Rs. 75 per month, That tenant did not 
actually occupy the suit premises. He 
handed over possession of the leased pre- 
mises on 15th July, 1959, and it ‘was 
thereafter that the petitioner had taken 
on lease the premises. 

3. Being dissatisfied with the order 
passed by the trial Court, the tenant filed 
Civil Revision Application No. 53 of 1966, 
and it was heard by the appellate Bench 
of the Court of Small Causes at Ahmeda- 
bad, amd the. aforesaid order has been 
confirmed by it. The  petitioner-tenant 
has, therefore, preferred the present re- 
vision application to this Court, 


4, Mr. B. R. Shah, appearing for 
the petitioner-tenant, has stated that his 
main- contention is that the procedure 
prescribed has-not been followed. Such a 
standard rent application, which is a mis- 
cellaneous application, could not have 
been decided on affidavits. That being the 
position, Mr. Shah submitted that the 
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decision cannot be sustained. He has in- 
vited my attention to the relevant rules 
framed by the State Government in exer- 
cise of its powers under Section 49 (2) of 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 (which 
will be hereinafter referred to as “the 
Bombay Rent Act”). Those rules are the 
Bombay Rents, Hotel and Lodging House 
Rates Control Rules, 1948 (which will be 
hereinafter referred to as ‘the Bombay 
Rent Act Rules”). In Rule 2 (b), “miscel- 
lameous application” has been defined as 
under : 


‘**miscellaneous application’ means 

an application for fixing the standard 
rent, except where the said relief is 
claimed in a pending suit or proceeding, 
am. application for determining the per- 
mitted increase, and application by a 
tenant for reinstatement......... 
In the instant case, we are concerned 
with an application made by the peti- 
tioner-tenant for fixing the standard rent, 
as contemplated by Sec. 11 of the Bom- 
bay Rent Act, It is, therefore, undoubted- 
ly a miscellaneous application, 


5. Chapter IV of the Bombay Rent 
Act Rules deals with Procedure to be 
followed by the Court of Small Causes, 
Bombay, for suits, proceedings, appeals, 
etc. Rule 5 reads: 


“Procedure for suits, the value of the 
subject-matter of which does not exceed 
Rs. 3,000 anc for proceedings for execu- 
tion of decrees and orders passed therein 
and for distress warrants. In such of the 
following suits and proceedings as are 
cogmizable by the Court of Small Causes, 
Bombay, on the date of the coming into 
force of these Rules, namely: 


(1) Suits relating to the recovery of 
rents or charges for boarding, lodging or 
other service provided in a hotel or a 
lodging house when the amount or value 
of the subject-matter ` does not exceed 


Rs. 3,000. 


(2) proceedings under Chapters VII 
and VIII of the Presidency Small Cause 
Courts Act, 1882, and 


(3) proceedings for execution of any 

decree or order passed in any such suit 
or proceeding, 
the Court of Small Causes, Bombay, shall 
follow the practice and procedure oro- 
vided for the time being (a) in the said 
Act, except Chapter VI thereof, and (b) 
im the rules made under Section 9 of oe 
said Act.” 
Admittedly, if Rule 5 is to be read spate: 
the present miscellaneous application will 
not fall within sub-rules (1), (2) or (2) of 
Rule 5 of the Bombay Rent Act Rules. 

6. Rule 7 of the Bombay Rent Act 
ee which is material for our purposes, 
reads: 
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“Procedure in applications for fixing 
standard rent, etc.— (1) In miscellaneous 
application the Court of Small Causes, 
Bombay, shall follow, as far as may be 
and with the necessary modifications, the 
practice and procedure applicable to suits 
referred to in Rule 5 as if such applica- 
Ser Rha Suits for sums not exceeding 


7. A mere glance at this rule will 
indicate that in such miscellaneous appli- 
cations, the Court of Small Causes at 
Ahmedabad has to follow. as far as may be 
and with the necessary modifications. the 
practice and procedure applicable to suits 
referred toin R, 5 as if such applications 
were suits for sums not exceeding Rs. 1,000. 
A deeming fiction is thus introduced by 
- the rule-making authority that these ap- 
plications will be deemed to be suits for 
sums mot exceeding Rs. 1,000 for deter- 
mining the procedure to be followed. 
sub-rule (1) of Rule 5 applies to suits re- 
lating to the categories referred to there- 
in when the amount or value of the sub- 
ject-matter does not exceed Ks. 3,000. 
Miscellaneous application with which we 
are concerned is to be deemed to be a 
suit for a sum not exceeding Rs. 1,000. 
It would, therefore, mean that the amount 
or value of the subject-matter does not 
exceed Rs, 3,000. Reading these two rules 
together, there is no escape from the con- 
clusion that in such applications, the 
procedure that is to be followed is the 
procedure which will have to be follow- 
ed in respect of suits specified in sub- 
rule (1) of Rule 5. 


8. It will not be out of place, if 
in this context, I refer to Rule 6 of the 
Bombay Rent Act Rules, which deals 
with affidavits in distress warrant appli- 
cations. It reads: 


“Every application for a distress 
warrant under Chapter VII of the Pre- 
sidency Small Causes Courts Act, 1882, 
shall be accompanied also by an affidavit 
of the applicant or his duly constituted 
agent stating that the amount claimed is 
not in excess of the rent recoverable 
under the Act.” 

It does not appear that there is any such 
provision made for filing such affidavits 
in such miscellaneous applications. 


9. Rule 8 of the Bombay Reni 
Act Rules deals with procedure for other 
suits. It reads: 


“In suits and proceedings other than 
those referred to in Rules 5 and 7, the 
Court of Small Causes, Bombay, shall, as 
far as may be and with the necessary 
modifications follow the procedure pres- 
cribed for a Court of first instance by the 
Code including Order XXXVII as modi- 
fied in its application to the State of 
Bombay...” 
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In the instant case, in view of the deem- 
ing fiction introduced in Rule 1, it is evi- 
dent that the miscellaneous application in 
question is to be treated as a suit for a 
sum not exceeding Rs. 1,000 for deter- 
mining the procedure to be followed. 
Rule 8 will have, therefore, no applica~« 
tion. Mr. Shah, appearing for the peti- 
tioner, has also conceded to that position. 


10. We are not concerned with the 
rules which fall in Chapter IV-A of the 
Bombay Rent Act Rules, as we are not 
concerned with regard to the procedure 
to be followed by the Court of Small 
Causes established under the Provincial 
Small Cause Courts Act, 1887. We are 
concerned with the procedure to be fol- 
lowed by the Court of Small Causes esta- 
blished under the Presidency Small 
Cause Courts Act, 1882. 


11. The High Court of Gujarat, in 
exercise of the powers conferred by Sec- 
tion 9 of the Presidency Small Cause 


. Courts Act, 1882, has framed the Rules 


regarding the procedure to be followed 
and the practice to be observed by the 
Ahmedabad Small Causes Court. Those 
rules are known as “Ahmedabad Small 
Cause Courts Rules. Rule 38 cf the said 
ae is maie2rial for our purposes. It 
reads :. 


"38. (1) In cases to which Section 38 
of the Act applies or in which an appeal 
is allowed on facts under amy enactment 
for the time -being’ in force, the Judge, 
as the examination of each “witness pro- 
ceeds, shall either (i) make in his own 
hand or cause to be made at his dictation 
a memorandum of the substance’ of what _ 
the witness deposes, or (ii) cause the evi- — 
dence of the witness to be taken down in 
writing in his presence and under his per- 
sonal superintendence as far as possible 
not in the ferm of question and answer, 
but in the narrative form and the Judge 
shall, if necessary, correct the same. 


' (2) Such memorandum or evidence 

taken down in writing shall be signed by 
hy udge and shall form part of the re- 
cord.” 
Mr. Shah has contended that reading the 
relevant rules of the Bombay Rent Act 
Rules and this Rule 38, the procetlure that 
is required to be followed in such mis- 
cellaneous applications, is the procedure 
referred to in this Rule 38. Such matters 
cannot be decided on mere affidavits. 


12. Mz. J. V. Desai, appearing for 
the opponent-landlord has urged that this 
Rule 38 could not have any application 
as Section 3& of the Presidency Small 
Cause Courts Act, 1882, to which I will 
make reference presently, will have no 
application and further, the impugned 
order is not appealable under the provi- 
sions of the Bombay Rent Act. 


l 


* 
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13. Section 29 of the Bombay Rent 
Act clearly indicates that such order 
made upon an application for fixing the 
standard rent, is not appealable, Only 
oe application lies against that 
order. 


- 44, Section 38 of the Presidency 
Small Cause Courts Act, which falls in 
Chapter VI, deals with “New Trial of 
contested cases.” It reads: 


“Where a suit has been contested, 
the Small Cause Court may, on the ap- 
plication of eithér party, made within 
eight days from the date of the decree or 
order in the suit (not being a decree pass- 
ed under Section 522 of the Code of Civil 
Procedure) (XIV of 1892), order a new 
trial to be held, or alter, set aside or re- 
verse the decree or order, upon such 
terms as it thinks reasonable, and may, 
in the meantime, stay the proceedings.” 
It is evident that if one had merely to 
read this section, the present proceeding 
cannot be said to be a proceeding cover- 
ed by that section. 


15. Material part of Section 28 of 


_the Bombay Rent Act reads: 


(1) Notwithstanding anything con- 
tained in any law and notwithstanding 
that by reason of the amount of the claim 
or for any other reason, the suit or pro- 
ceeding would not, but for this provision, 
be within its jurisdiction, 

(a) in the City of Ahmedabad, the 

Court of Small Causes of Ahmedabad...... 
shall have jurisdiction to entertain and 
try any suit or proceeding between a 
landlord and a tenant relating to the re- 
covery of rent or possession of any pre- 
mises to which any of the provisions of 
this part apply and to decide any appli- 
cation made under this Act and to deal 
with any claim or question arising out of 
this Act or any of its provisions and 
subject to the provisions of sub-section 
(2) no other Court shall have jurisdiction 
to entertain any such suit, proceeding or 
application or to deal with such claim or 
question.” 
This section invests the exclusive juris- 
diction to the Court of Small Causes of 
Ahmedabad in the City of Ahmedabad 
to decide any application under this Act 
which would cover the decision of such a 
standard rent application which is under 
Section 11 of the Bombay Rent Act. 


16. Mr. Desai, appearing for the 
opponent, has contended that in view of 
the fact that Section 38 of the Presidency 
Small Cause Courts Act, 1882, cannot 
have any application to such a proceed- 
ing and furthermore, the impugned order 
is mot an appealable order, the aforesaid 
Rule 38 of the Ahmedabad Small Cause 
Court Rules cannot have any application. 
It was, therefore, contended by him that 
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one has to fall back to sub-rule (2) of 
Rule 1 of the Ahmedabad Small Cause 
Court Rules. It reads: 


(2) The portions of the Code of Civil 
Procedure, Act V of 1908, as modified up- 
to 4th November, 1961 in its application 
to the State of Gujarat specified in the 
last column of the schedule thereto an- 
mexed shall, subject to the additions, 
alterations and modifications specified in 
the second column of such schedule, ex- 
tend and shall be applied to the Small 


_ Cause Court and the procedure prescrib- 


ed thereby shall be the procedure follow- 
ed in the Court in all suits cognizable by 
it except where such procedure is incon- 
sistent with the procedure prescribed by 


- any specific provisions of the Presidency 


Small Cause Courts Act, 1882, or with 
these Rules.” 


He has invited my attention to the Sche- 
dule annexed to it which indicated that 
the provisions of Order 19 of the Code of 
Civil Procedure regarding affidavits were 
applicable. In my opinion, that will not, 
in any manner, indicate that such stend- 
ard rent applications can be decided on 
affidavits. These rules are controlled by 
the Bombay Rent Act Rules. The proce- 
dure referred to therein has got to be 
followed in such proceedings. 


17. Mr. Shah has invited my at= 
tention to the decision of a Division Bench 
of this Court in Motibhai Ramabhai v. 
Panachand Mohanlal, (1972) 13 Guj LR 
508. It is true that the Division Benca of 
this Court had to deal with a case regard- 
ing the procedure to be followed im a 
suit filed by the landlord for recovery of 
possession of premises let to the tenant. 
For deciding that question, the Division 
Bench has considered the relevant rules 
and has made certain obsefvations which 
are, no doubt, in the nature of obiter 
dicta which would assist me in deciding 
the question that is posed before me, Af 
page 510, Section 31 of the Bombay Rent 
Act has been referred to. It reads: 

*31. The Courts specified in Sections 

28 and 29 shall follow the prescribed pro- 
cedure in trying and hearing suits, pro- 
ceedings, applications and appeals and in 
executing orders made by them.” 
As said earlier, Section 49 of the Bombay 
Rent Act empowers the State Governmens 
to frame rules in regard to the procedure 
to be followed in trying or hearing suits, 
proceedings (including proceedings for 
execution of decrees and distress war- 
rants), applications, appeals and execution 
of orders. In exercise of that power, 
Bombay Rent Act Rules have been frame 
ea by the State Government, which pres- 
cribe the procedure, to which reference 
has already beer made by me earlier. Tt 
is, therefore, evident that it is these rulas 
which will govern the procedure to be 
followed im such proceedings, 
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18. The Division Bench, in the 


aforesaid decision, has at pages 510 and 


511, observed: 


“The ‘prescribed procedure’ would 
be procedure prescribed by Rules made 
under the Rent Act and, therefore, we 
must turn to Section 49 which confers 
rule-making power on the State Govern- 
ment. Section 49, sub-section (1) provides 
that the State Government may, by noti- 
fication in the Official Gazette and subject 
to the condition of previous publication, 
make rules for the purpose of giving 
effect to the provisions of the Rent Act 
and sub-section (2), clause (iii) says that 
in particular, and without prejudice to 
the generality of the foregoing part, the 
rules made by the State Government may 
provide for the procedure to be followed 
in trying or hearing suits, proceedings 
Gnncluding proceedings for execution of 
decrees and distress warrants), applica- 
tions, appeals and execution of orders. 
The State Government in exercise of the 
power conferred under Section 49, sub- 
section (1) as also Section 49, sub-section 
(2), clause (iii) made the Bombay Rents, 
iotel and Lodging House Rates Control 
Rules, 1948 (hereinafter referred to as 
the ‘Rent Act Rules’). Chaps. IV, IV-A, V, 
VI-A and VII of the Rent Act Rules pres- 
cribe the procedure to be followed by the 
Courts specified in Sections 28 and 29 in 
trying and hearing suits, proceedings (in- 
cluding proceedings for execution of de- 
crees and distress warrants), applications 

appeals and execution of orders, We are 
~ concerned in these petitions only with 
the procedure required to be followed by 
the Court of Small Causes at Ahmedabad 
and we may, therefore, refer only to 
Chapters IV and VI-A. Chapter VI-A 
consists of only ome Rule, namely, Rule 
15-A and this rule provides that notwith- 
standing anything contained in Chapter 
V and Rule 15, im the City of Ahmedabad 
the provisions of Chapter IV and Rule 14 
shall mutatis mutandis apply to suits, 
proceedings, applications, appeals and 
execution of orders under Sections 23 and 
29 of the Rent Act. The procedure to be 
followed by the Court of Small Causes at 
Ahmedabad in trying and hearing suits, 
proceediugs, applications, appeals and 
execution of orders under Sections 28 
and 29 would, therefore, be governed by 
the provisions of Chapter IV and Rule 
14, Chapter IV consists of several Rules 
but we néed refer only to Rules 5, 7 and 
8, as those are the only Rules relevant 
to the question in controversy between 
the . parties.” 


At page 512, after referring to those 
Rules, it is observed: 

“it will be seen that so far as suits 
and proceedings referred to in clau- 
ses (1), (2) and (3) of Rule 5 are 
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concerned. Rule 5 makes applicable 
the practice and procedure provided for 
the time being in the Presidency Small 
Cause Courts Act, 1882, except Chapter 
VI thereof, end in the rules made under 
Section 9 of the Act. Section 9 of the 
Presidency Small Cause Courts Act, 1882, 
confers power on the High Court to make 
from time to time rules prescribing the 
procedure to be followed and the prac- 
tice te be observed by the Court of Small 
Causes at Ahmedabad. This High Court 
has in exercise of the power conferred 
under Section 9 made the Ahmedabad 
Small Cause Court Rules which have 
been brought into force with effect from 
4th November, 1961.” 


Rule 38 of the Ahmedabad Small Cause 
Court Rules nas been thereafter referred 
to, to which I have already made refer- 
ence at an earlier stage, and it is there- 
after observed: 


“This prevision made in Rule 38 is a 

little different from that madé in Order 
XVITI, Rule 5 of the Code of Civil Pro- 
cedure which says how evidence shall be 
taken in appealable cases,” 
As we are not concerned with any such 
suit, it is not necessary to refer to that 
part of the judgment of the Division 
Bench. At page 513, it is observed: 


“Now it is clear that though Section 
9 empowers the High Court to make 
Rules prescribing the procedure to be fol- 
lowed amd the practice to be observed by 
the Court of Small Causes and the Ahme- 
dabad Small Cause Court Rules made by 
this High Court in exercise of the power 
conferred under Section 9 prescribe the 
procedure to be followed by the Court of 
Small Causes at Ahmedabad, the Ahmeda- 
bad Small Cause Court Rules cannot 
apply proprio vigore to suits and pro- 


ceedings, cognizable by the Small Cause 


Court under Section 28 of the Rent Act. 
The reason is that Section 31 of the Rent 
Act provides that the Small Cause Court 
Shall follow the procedure prescribed by 
Rules made by the State Government 
under Section 49, sub-section (1) and sub- 
section (2), clause (ili) in trying and hear- 
ing suits and proceedings exclusively tri- 
able by it under Section 28 of the Rent 
Act, The Rent Act Rules made by the 
State Government under Section 49, sub- 
section (1) ana sub-section (2), clause (iii) 
must, therefore, govern the procedure of 
the Small Cause Court in respect of suits 
and proceedings under Section 28 of the 
Rent Act, It is only if the Rent Act Rules 
make the procedure prescribed by the 
Ahmedabad Smal! Cause Court Rules ap- 
plicable to any category of suits or pro- 
ceedings under Sectinn 28 of the Rent 
Act that such procedure would govern 
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that particular category of suits or pro- 
ceedings. We find that such a provision 
is made in Rule 5 of the Rent Act Rules. 
Rule 5 provides that the Small Cause 
Court shall, while trying and hearing 
suits. and proceedings belonging to any of 
the categories specified in clauses (1), (2) 

d (3) follow the practice and procedure 
provided in the Presidency Small Cause 
Courts Act, 1882, except Chapter VI 
thereof and the Ahmedabad Small Cause 
Court Rules. The procedure preseribed in 
the Ahmedabad Small Cause Court Rules 
would, therefore, clearly be applicable in 
respect of suits, and proceedings falling 
within any one of the three categories 
described in clauses (1), (2) amd (3) of 


}Rule 5. So also by reason of the mandate 


of the State Government expressed in 
Rule 7, the procedure prescribed in the 
Court Rules 





ing standard rent.” 

In my opinion, these observations, which 
are no doubt, in the mature of obiter dicta, 
looking to the aforesaid rules and the 
provisions, lay down the correct ratio. In 
such proceedings, in view of Section 31 of 
the Bombay Rent Act, Rules 5 and 7 of 
the Bombay Rent Act Rules, Rule 38 of 
the Ahmedabad Small Cause Court Rules 
will govern the procedure in such miscel- 
laneous proceedings. 


applications such as applications for fix- 


19, Tt is, therefore, evident that 
the trial Court has committed a serious 
procedural error in deciding the miscella- 
neous application on affidavits, The deci- 
sion passed by it, which has been con- 
firmed by the appellate Court, therefore, 
cannot be sustained in law, 


24, Revision. petition is allowed 
and the judgmeni and decree passed by 
the trial Court as well as by the appel- 
late Court are set aside and the matter is 
remanded to the trial Court with a direc- 
tion to re-take Civil Miscellaneous Appi- 
cation No: 918 of 1964 on its file and give 
top priority to it and decide it afte: re- 
cording evidence, as contemplated by 
Rule 38 vf the Ahmedabad Small Cause 
Ccurt Rules, 1961, and decide the case in 
accordance with law. Taking into consi- 
deration the circumstances of the case, 
each party is ordered to bear its own 
costs throughout upto date. 

Revision allowed. 
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Luhar Bhimji Govind, Petitioner v. 
Mansukhlal Keshavlal and others, Oppo- 
nents. 


Civil Rava Appln. No. 1355 of 1968, 
D/- 14-3-1973, to set aside decision of 
R. H. Patel, Dist. J., Junagadh, in Civil 
Mise. Appeal No. 5 of 1968. 


Index Note:— (A) Civil P, C. (3298), 
0. 21, R. 89 (1) (b) — Judgment- debtor 
depositing money in Court for stay of 
execution under Court’s order — No ap- 
plication that it should be treated as psy- 
ment to decree-holder —— Money cannot 
be said to be received by decree-holder 
within R. 89 (1) (b). 


Brief Note:— (A) Under R. 89 (1) (b) 
only money actually or constructively re- 
ceived by the decree~holder can be taken 
into account and hence money deposited 
by the judgment-debtor in Court under 
Courts order for stay of execution pro- 
ceedings, in the absence of any applica- 
tion that it should be treated as payment 
to the decree-holder towards the decre- 
tal dues, cannot be said to be money re- 
ceived by the decree-holder within the 
meaning of R. 89 (1) (b). ATR 1981 Mys 
124 and AIR 1923 Bom 299 (2) and AIR 
1944 Bom 233 (2) and AIR 1968 SC 372, 
Rei. on; AIR 1938 Cal 252 and AIR 1940 
Mad 427 and AIR 1956 Cal 462, Dist. 

(Paras 6, 12 13) 

Cases Rerřerred: Chronological Paras 
AiR 1968 SC 372 = (1968) 1 SCR 455, 
Tribhevandas v. Ratilal 
AIR 1956 Cal 462 = 97 Cal WN 62. Rabin- 
dra Nath v; Harendra Kumar 10 
ATR 1951 Mys 124, Anke Gowda v. Fatima 
Khatum 12 
AIR 1944 Bom 233 (2) = 46 Bom LR 432, 
Amritlal Narsilal v, Sadashiv 14 
AIR 1940 Mac 427 = (1940) 1 Mad LJ 629 
(FE. Mauthuvenkatapathy Rediy vw 
Kuppu Reddi 9 
AIR 1938 Cal 252 = 68 Cal LJ 264, Ma- 
SON Chandra Das v. Parashmani 

as 8 
AIR 1993 Bom. 299 (2) = 25 Bom LR 446, 

Totaram v, Chhotu 13 


S. K. Javeri, for Petitioner; D, U. 
Shah for Opponent No, 1. 


ORDER :— This is a Revision Peti- 
tion filed by the original judsment-deh- 
tor against tha order passed by the learn- 
ed District Judge, Junagadh in Civil Mis- 
cellaneous Appeal No. 5 of 1968 setting 
aside the order passed by the learned 
Civil Judge (Junior Division), Una, below 
Ex, 41 in the Darkhast No. 170 of 1965(?) 
setting aside the auction sale under O-der 


21, Rule 92 (2) of the Civil Proesuure 
Cede. 


GP/GR/C93"7/74/GNB 
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2. ‘The facts giving rise to this 
Revision Petition: briefly stated are as 
under. Opponents Nos. 2 (a) to 2 (d) are 
the trustees of the Swaminarayan Tem- 
ple at Una. They obtained a decree for a 
sum of Rs. 2,000 with running interest at 
4 per cent per annum in regular civil suit 
No. 257 of 1964 filed in the Court of the 
Civil Judge (Junior Division), Una against 
the petitioner, They filed regular Dar- 
khast No. 170 of 1965 for executing that 
decree and prayed for attachment and 
sale of the house of the judgment-debtor 
bearing S. Nos. 53 to 57 and its aprur- 
tenant house site bearing No. 51 situeted 
in Bhavsar locality in Una. This property 
was subject to several mortgages in fav- 
our of Kamalshi Mulji of Una. The house 
was sought to be sold in auction subject 
to the encumbramces of the aforesaid 
mortgagee. The property was attached 
and a sale proclamation was issued by the 
Executing Court. The property was auc- 
tioned in court sale on 4-1-1968. The pre- 
sent opponent No, 1 Mansukhlal Keshav- 
lal’s highest bid for Rs. 4,251 was accept- 
ed by the Court. ‘On that very day he de- 
posited one-fourth amount of it, viz. 
Rs. 1,063. On 3-2-1968 the application Ex. 
41 under Order 21, Rule 89 of the Civil 
Procedure Code was filed by the peti- 
tioner’s advocate on his behalf. In that 
application it was stated that the claim of 
the decree-holders specified in the sale 
proclamation for which the property of 
the judgmeni-debtor was ordered to be 
sold, was to the tune of Rs. 2,453. It was 
further averred therein that after the 
Darkhast was filed on 1-1-1968, Rs, 500 
were paid to the decree-holders and on 
5-3-1966. Rs. 166-60 Ps, were deposited by 
him in Court in Civil Miscellaneous Ap- 
plication No. 4 of 1966 between the par- 
ties. After deducting the aforesaid two 
sums. the amount due to the decree- 
holders comes to Rs. 1786-40 Ps; Rs. 
911-50 Ps, are deposited for payment to 
the purchaser at the rate of 5 per cent of 
the purchase price and Rs. 102-10 Ps. are 
being deposited to meet amy other acdi- 
tional liability. The total amount of de- 
posit thus comes to Rs. 2,100. It was fur- 
ther averred that in case it was found 
that he was liable to pay or deposit any 
further amount, he was ready to do so. 
He prayed that the auction sale of the 
property in question be set aside under 
Ordér 21, Rule 89 of the Civil Procedure 


Code. 


3. The decree-holders by their 
application Ex. 42 amd the auction-pur- 
chaser by his application Ex, 48 contend- 
ed that the advocate had no authority to 
present such application, The decree- 
holders contended that they had only re- 
ceived the amount of Rs. 500. They had 
not received the amount.of Rs, 166-60 Ps. 
and as such the amount that was deposit- 


~n 
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ed on behalf of the judgment-debtor was 
not the full amount which the judgment- 
debtor was required to deposit within 30 
days of the sale and the time for deposit- 
ing the amount cannot be extended., They 
had raised another contention about the 
sale tax dues but we are not concerned 
with it in this Revision Petition as that 
question has been decided in favour of 
the petitioner. It has been also found that 
Mr. Acharya, the advocate for the peti- 
tioner had authority to present such ap- 
plication, The Appellate Court has found 
that there is no compliance with the con- 

tions laid down in Order 21, Rule 89 of 
the Civil Procedure Code. The amount of 
Rs. 166-60 Ps. was deposited by the peti- 
tioner in the aforesaid Civil Miscellane- 
ous proceeding in pursuance of tke order 
passed by the Court for issuing interim 
stay of the execution of the decree in the 
application made by the petitioner for . 
instalments, on condition that he deposits 
Rs. 150 and costs and that amount was 
deposited as per the order of the Court 
on 5-3-1966. It is evidently prior to the 
date of the sale proclamation. It couid 
not be said to be the amount received by 
the decree-holders subsequent to the date 
of the sale proclamation. Furthermore it 
could not be. at all said that that amount 
was received by the decree-holders at 
the date of the application Ex. 41. It 
could not be said that such amount was 
received by the decree-holders within the 
period of 30: days prescribed which would 
justify- the judgment-debtor to make any 
such deduction and urge that he has cmn- 
plied with the condition laid down in 
Order 21, Rule 89 of the Civil Procedure 
Code. That amount was withdrawn by 
the decree-holders on 3-4-1968. Even the 
application Ex. 43 was subsequently given 
by the judgment-debtor, that is the-+peti- 
tioner for payment of that deposit amount 
to the decree-holders and the order has 
been passed by the Court to pay ‘that- 
amount to the decree-holders on 6-2-1968. 
The learned District Judge observed that 
taking amy view of the matter, it could 
net be said that such amoumt was receiv- 
ed within 30 days from the date of the 
sale. He therefore set aside the order 
passed by the Executing Court setting 
aside the sale under Order 21, Rule 92 
(2) of the Civil Procedure Code and con- 
firmed the auction sale. Being dissatis- 
fied with that order, the present peti- 
tioner has filed this present Revision Pe- 
tition in this court 


4. For appreciating the rival con- 
tentions urged at the Bar it is first neces- 
sary to refer to the relevant provisions 
of Order 21. Rule 89 of the Civil Proce- 
dure Code, which reads as under:—~ 


(1) Where immovable property has 
been sold in execution. of a decree, any 
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person, either owning such property or 
bolding an interest therein by virtue af 
a title acquired before such sale, may 
apply to have the sale set aside on his 
depositing in Court. 


(a) for payment to the purchaser, a 
sum equal to five per cent of the pur- 
chase-money and 

(b) for payment to the decree-holder, 
the amount specified in the proclamation 
of sale as that for the recovery of which 
the sale was ordered, Iess any amount 
which may, since the date of such pro- 
clamation of sale. have been received by 
the decree-holder.” 


In the instant case the condition referred 
to in clause (a) is undoubtedly satisfied. 
Ciause (b) of Order 21. Rule 89 (1) re- 
veals that ordinarily a judgment-debtor 
is required to deposit in Court the amount 
specified in the proclamation of sale as 
that for the recovery of which the sale 
was ordered. 


5. In the instant ease the amount 
specified in the proclamation of sale as 
that for recovery of which the sale was 
ordered, was Rs. 2,453. That amount has 
not been admittedly deposited in Court 
fcr payment to the decree-holders. But 
the latter portion of clause (b) empowers 
the Judgment-debtor to deduct therefrom 
anv amount which has been received by 
the decree-holders since the date of such 
proclamation of sale. Undoubtedly on 
1-1-1368, that is subsequent to the date 
of the proclamation of sale a sum of 
Rs, 500 was paid by the judgment-debtor 
ta the decree-holders and that amount 
was received by the decree-holders, The 
judgment-debtor is therefore entitled to 
deduct that amount. The reai controversy 
between the parties centres round the 
question whether the aforesaid sum of 
Rs. 166-60 Ps. deposited in the aforesaid 
Civil Miscellameous Proceeding between 
the parties to comply with the condition 
of the order passed by the Court for 
grant of interim stay, could be said to 
be a sum received by the decree-holders 
since the date of the proclamation of 
sale. Evidently, it cannot be said to be 
asum received by the decree-holder since 
the date of the proclamation of sale, tak- 
ing into comsideration only the fact that 
that amount was deposited on 5-3-1966 
that is much earlier than the date of the 
proclamation of sale. Furthermore in the 
same civil proceeding no order was pass- 
ed by the Court that this amount was to 
be deposited for payment to the decree- 
holders. It also transpires from the re- 
cord that the petitioner himself also did 
not deposit that amount making a state- 
ment that that amount be paid to the 
decree-holders towards the decretal dues. 

6. Mr. Zaveri. the learned advo- 
cate appearing for the petitioner urged 
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that at any rate that deposit should be 
considered as payment made by the peti- 
tioner to the decree-holders on the date 
he gave the application Ex, 41 wkerein 
he made a statement that he had made 
such payment on 5-3-1966 by referring 
to the number of the proceeding and ` 
the date of deposit, He invited my at- 
tention to several decisions laying down 
the ratio that cash is not the only mode 
of payment. There could be other modes 
of payment amd the test is whether the 
decree was Satisfied within the prescribed 
period of 30 days. He has also imvited 


- my attention to the decisions whicn ley 


down the ratio that the amount referred 
to in the latter part of clause (b) of Order 
21, Rule 89 (1) of the Civil Procedure 
Code need not be received through the 
Court but it could be outside the Court. 
In my opinion there is no quarrel with the 
ratio laid down in those: decisions. I am 
in respectful agreement with that ratio, 
What is to be decided is whether it could 
be said that on 3-2-1968 or prior to it, 
that is within 30 days of the date of the 
auction sale, this. amount of Rs. 166-60 Ps. 
was received by the decree-hoiders. in 
my opinion, the answer is in the negative. 
The decree-holders themselves by the 
reply at Ex. 42 contended inter alice that 
they had mot received any such amcunt. 
Their contention was that even the udg- 
ment-debtor did not comply with the 
condition laid down for the grant of the 
interim stay order by depositing ths full 
amount ordered by the Court. It is only 
on 3-4-1968(?) that they have made _ the 
endorsement about withdrawing this 
amount. Even the judgment-debter did 
not make any application prior to 3-2- 
1968 that the aforesaid amount be paid 
to the decree-holders towards the decre- 
tal dues. Even if we critically examine 
the application Ex. 41 there is no such 
categorical statement made that this 
amount deposited in the aforesaid Mis- 
eellaneous proceeding be treated as pay- 
ment to the decree-holder. It is omly 
after 50 days have passed that an appli- 
catiom is made and in that application Ex. 
43 which is undated he made a statement 
that this amount be paid to the decree- 
holders and the Court passed such orcer 
on 6-2-1968. The Appellate Court there- 
fore found that probably it could be said 
at the most, that amount was deposited 
for payment to the decree-holders on 
6-2-1968 which is admittedly after ithe 
period of 30 days had already expired 
from the date of sale. 


7. The Supreme Court in Tri- 
bhovandas v. Ratilal, AIR 1968 SC 372. 
has clearly laid down at page 375 that 
Rule 89 requires that two primary condi- 
tions relating to deposit must be fulfilled: 
the applicant must deposit in the Court 
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for payment to the auction purchaser 5 
per cent of the purchase money; he must 
also deposit the amount specified in the 
proclamation of sale less any amount re- 
ceived by the decree-holder since the 
date of proclamation of sale for payment 
to the decree-~holder. In the case which 
the Supreme Court had to deal with, the 
decrea-holder had agreed to abandon the 
execution proceedings and: to wait for six 


months for receiving the mortgage dues . 


from the trustees. It was therefore con- 
tended that the abandonment of the exe- 
cution proceeding was in law equivalent 
to payment to the decree-holder of- the 
amount specified in the proclamation of 
sale for the recovery of which the sale 
was ordered. That contention was nega- 
tived observing that by abandoning the 
“execution proceeding, the claim of the 
creditor is not extinguished: he is en- 
titled to commence fresh proceedings for 


sale of property. Rule 89 of Order 21 is | 
intended to confer a right upon the judg- . 


ment-debtor even after the property is 
sold to satisfy the claim of the decree- 
holder and to compensate the auction- 
purchaser by paying ‘him 5 per cent of 
- the purchase money. The provision: is not 


intended to defeat the claim of the auc~. 


tion-purchaser, unless the decree is 
simultaneously:.satisfied. In the instant 


‘ease, it could not be said that the decree 
was simultaneously satisfied, The amount 
in question was not received by the de- 
cree-holders amd the decree-holders had 
raised the contention by the.reply Ex. 42 
that they had. mot received any such 
amount. 


8. Mr. Zaveri invited my attention 
to the decision of a single Judge of. the 
Caleutta High Court-in Mahendra Chan= 
dra Das v, Parashmani Dasya, AIR 1938 
Cal 252. It is observed therein at page 253 
that it is provided by sub-clause (b) of 
Rule 89 that the judgment-debtor is not 
bound: to deposit the amount which mav 
have been received by the decree-holder 
since the date of the sale proclamation. 
In the present case the contention of the 
judgment-debtor was that the decretal 
amount has been discharged in full. On 
this view of the case there would be no- 
thing left to deposit. The decree-holder 
himself did not challenge the fact of such 
satisfaction, That decision therefore has 
mo application. 


9, In Muthuvenkatapathy Reddy 
v. Kuppu Reddi, AIR 1940 Mad 427_ at 
page 431, the view expressed by. the Full 
Bench of the Madras High Court is that 
any payment or adjustment made by tha 
judgmeni-debtor which satisfies the de- 
eree-holder is a payment within the 
meaning of the rule. It was not neces- 
sary that the payment by the judgment- 
debtor to the decree-holder must be in 
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cash. Where the judgment-debtor assigns 
to the decree-nolder a mortgage which 
had been executed in his favour in part 
satisfaction of the amount due under the 
decree and the judgment-debtor pays in- 
to Court the difference between the 
amounts stated in the sale proclamation 
and the value of the mortgage assigned 
to the decree-holder, this is sufficient 
compliance. I am in respectful agreement 
with the aforesaid observations. That de- 
cision also does not help the petitioner’s 
case, 

10. In Rabindra Nath v. Harendra 


- Kumar, AIR 1356 Cal 462, it is. observed 


that technically and from the point of 
view of construction the word “received” 
in Order 21, Rule 89 (1) (b) is not limit- 
ed by any quelification such as ‘received 
through the Court’. The only -point that 
the Court should be careful about in such 
cases-is that it must have proof before it 
that the decree-holder has been fully 
-satisfied. In the instant case the test laid 
down. in that decision by P. B. Mukharji 
J. is riot satisfied, l 
li. Thus none of the decisions relied - 

upon by Mr. Zaveri is really of any as- ` 
sistance’ to determine the question that 
is posed before me. 


12. In Anke Gowda v. Fatima 
Khatum, AIR 1951 Mys 124 a single 
Judge of the Mysore High Court has ob- 
served that for. the purpose of allowing 
the applicant to deduct from the amount 
to be deposited in Court, the amounts re- 
celved by the decree-holder Since the 
sale proclamation, Rule 89 contemplates 
the actual receipt of the amount by the 
decree-holder -and a mere payment into 
Court of the sale proceeds of other items 
sold under the decree will not satisfy the 
The applicant 
cannot take credit for any amount paid 
by co-judgmenz-debtors who have not 
joined him in the application and ‘such 
credit could be taken only for any 
amount that may have been actually or 
constructively received by the decree- 
holder and not for sum which having 
been deposited could have been received 
by him had he been minded so to do. In 
my opinion this decision lays down the 
correct ratio. Looking to the wording of 
clause (b) of Order 21, Rule 89 (1), this 
decision, in my opinion, lays down the 
correct position of law in this behalf. This 
decision cited by Mr, Shah for the auc- 
tion-~purchaser supports fully his submis- 
sion. 


13. In Totaram v. - Chhotu, AIR 
1923 Bom 299 (2) the Division Bench of 
the Bombay High Court has observed 
that as long as the Legislature had decid- 
ed that only money received by the de- 
eree-holder cam be taken into account, 
the Court cannct say that money paid in- 
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to Court and mot put into the pocket of 
the decree-holder, is money received by 
him. In the instant case the test referred 
to by the Division Bench of Bombay 
High Court is admittedly mot satisfied. 
This decision of the Division Bench of 
the Bombay High Court given prior to 
the date of the bifurcation is binding on 
me. 

14. In Amritlal Narsilal v. Sada- 
shiv, AIR 1944 Bom 233 (2), a single 
Judge of the Bombay High Court has ob- 
served that Rule 89 must be strictly 
complied with if judgment-debtor wants 
to take advantage of the comcession given 
by that rule. In that case the deposit 
within limitation was short through mis- 
take in calculation by small amount. It 
was held that Rule 89 is not complied 
with although deficit is made good on 
discovery of mistake but after limitation. 
It was held that the deposit under the 
rule is intended nòt merely for benefit of 
auction purchaser and decree-holder but 
also to maintain solemnity of court sales. 
It was held that equitable principles can- 
not override imperative provisions of 
Rule 89. In the instant case it cannot be 
said that within 30 days from the date of 
the sale, the decree-holders had either 
actually received or even had comstruc- 
tively received this amount of Rs. 166-60. 
It is therefore evident that the second 
condition laid down in clause (b) has not 
been complied with by the judgment- 
debtor who has been given a concession 
under this rule. That being the position, 
the learned District Judge was quite 
justified in dismissing application Ex, 41 
and in setting aside the order passed by 
the Executing Court setting aside the 
sale under Order 21, Rule 92 (2) of the 
Civil Procedure Code and in confirming 
the auction sale. 


15. The Revision Petition there- 
fore fails. The Revision Petition is dis- 
missed. The petitioner is directed to pay 
the costs of the opponent No. 1 (auction- 
purchaser) in the Revision Petition. Rule 
is discharged. Interim stay granted is 
vacated. : 

Petition dismissed. 
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Revision of assessment and preparation 
of assessment list are functions of Chief 

ficer —- Government appointing Assess- 
ment Officers and directing municipalities 
to get list prepared by them, acts with- 
out jurisdiction, $ 


Brief Note:— (A) Under the scheme 
of the Act it is the chief officer upon 
whom jurisdiction and power have been 
conferred to have the assessment made 
and the assessment list prepared. The 
Act nowhere contemplates that the assess- 
ment can be made and the list prepared 
by the assessment officers appointed by 
the Government, Therefore, the general 
direction issued to all municipalities by 
the Government that the four yearly re- 
vision of the assessment list should be 
got prepared by the municipalities by 
such assessment officers is contrary to 
Ss. 105 and 111 and without jurisdiction. 

(Paras 13, 14) 


Such an action cannot be justified by 
taking recourse to S, 144 (2) as the sec- 
tion does not empower the - committee, 
appointed thereunder, to make recom- 
mendations contrary to the provisions of 
the statute. If the Committee makes re- 
commendations which are contrary to the 
provisions of the Act they can at the most 
serve as recommendations for amending 
the statute, if so thought fit. Such recom- 
mendations cannot be accepted anc di- 
rectly implemented so as to nullify the 
law and abrogate it. (Para 15) 


The Government officers appointed 
for the purpose of carrying out the as- 


-sessment work cannot also be said to be 


acting under the authority of the Chief 
Officer. If the municipality is directed to 
appoint Government officers as Assess- 
ment Officers under the threat of sus- 
pending or withholding the grant payable 
to it under Section 144, they cannot be 
said to be persons acting under the au- 
thority of the Chief Officer. A person can 
be said to act under the authority of the 
Chief Officer if the Chief Officer has ree- 
ly, willingly and without any duress, 
compulsion or threat and without any ex- 
traneous or irrelevant considerations has 
authorised him under sub-section (3) of 
Section 105 to act, An action dome by a 
Chief Officer at the point of a bayonet is 
no action at all and cannot be said to 
have been done in compliance with anv 
law. (Paras 17, 19) 


Index Note:— (B) Gujarat Municipa- 
lities Act (34 of 1964}, S. 112 — Revision 
of assessment and preparation of assess- 
ment list — Conditions required by sec- 
tion created by Government itself — 
Celourable exercise of jurisdiction, 


Brief Note:-— (B) The Government 
derives its power to act under this sec- 
tion if failure of the municipality to au- 


210 Guj. [Prs, 1-3] 


thenticate the assessment-list has occur- 
red on account of its inaction, indiffer- 
ence, negligence, carelessness, incompet- 
ence or inefficiency to discharge its duties 
or such other reasons whose occurrence 
it could have prevented, given vigilance 
and efficiency on its part to perform its 
statutory functions and discharge its sta- 
tutory duties. However, if a superior au- 
thority like the Government has created 
eircumstances or held out threats by 
which a municipality has been prevented 
from performirg its statutory functions 
and discharging its statutory duties, it is 
not the failure on the part of the muni- 
cipality to authenticate the assessment 
list within the contemplation of sub-sec- 
tion (1) of Section 112 more particularly 
so when such a failure has been forced 
on it by the Government with the object 
of assuming to itself the power to take 
over the functions of the municipality. 
Where there are such circumstances, it is 
a blatantly colourable exercise of power. 

(Para 21) 


However, in the circumstances of the 
case it was held that the failure to au- 
thenticate the assessment list by the 
municipality could not be solely attribut- 
ed to compulsion exercised by the Gov- 
ernment. It is more attributable to the 
unwillingness on the part of the Chief 
Officer and the executive committee to 
perform their statutory duties. Therefore, 
irrespective of whether the Government 
had issued the aforesaid unlawful direc- 
tions to all the municipalities there was 
some justification for the State Govern- 
ment to act under sub-section (1) of Sec- 
tion 112 to save the loss of revenue to 
the municipality. (Para 21) 


Cases Referred: Chronological Paras 


(1973) 14 Guj LR 826, Anant Mills Co. 
Ltd. v. State of Gujarat 23 


AIR 1971 SC 353 = (1971) 2 SCR 423, 
Guntur Municipal Council v. Guntur 
Town Rate Payers’ Association 23 


AIR 1970 SC 1417 = (1971) 1 SCR 248, 
Corporation cof Calcutta v. Life Insur- 
ance Corporation of India 23 


In Spl. Civil Appla. No, 285 of 1973. 


P. V. Hathi, for Petitioners; S. J. 
Joshi with A. H. Mehta (for No, 1) and 
J. R. Nanavati, Asst. Govt, Pleader with 
M. M. Dave of M/s. Purnanand & Co. (for 
Nos, 2 and 4), for Respondents. 


In Spl. Civil Appln. No. 287 of 1973. 


P. M Rawal, for Petitioners; J. R. 
Nanavati, Asst, Govt, Pleader with M. M. 
Dave of M/s. Purnanand & Co. (for Nos. 
1 and 2) and A. H., Mehta with S. J. Joshi 
(for No. 3), for Respondents, 


D. N. Dholakia v. State (Sheth J.) 


A.I. R. 


S. H. SHETH, J. :— These two peti- 
tions are directed against the assessment 
made by the Rajkot Municipality for ihe 
year 1972-73. Special Civil Applicat.on 
No. 285 of 1973 has been filed by eleven 
petitioners wko are tax-payers of Rajkot 
Municipality. Special Civil Application 
No. 287 of 1973 has been filed by four 
petitioners. The petitioners Nos. 2, 3 end 
4 therein are the tax-payers of Rajkot 
Municipality, The petitioner No. 1 is Raj- 
kot Tax-payers’ Association, The facts of 
both the cases are the same, and there- 
fore, same questions arise in both of th=m 
for our determination. We, therefore, pro- 
ceed to decide them by a common judg- 
ment. = 


2. Rajkot Municipality is constitu- 
ted and functioning under the Gujarat 
Municipalities Act, 1953. Section 99 of 
the Act empowers the Municipality to 
impose a tax on buildings or lands situate 
within the municipal borough. Rajkot 
Municipality has framed Rules for the 
purpose. They came into force on Ist 
January 1965. The afcresaid tax is to be 
based on annual letting value or capital 
value or percentage of capital value of 
the buildings or lands or both, Assess- 
ment of annual letting value is required 
to be made and assessment lists are re- 
guired to be prepared, The rules made 
by Rajkot Municipality provide for mek- 
ing assessment and preparation of assess- 
ment list. 


3. In 1969 the State Government 
addressed a cammunication to all munici- 
palities in the. State of Gujarat requiring 
them to have the assessment made by 
Government Officers, more particularly 
the revised assessment to be made at the 
end of every four years as required by 
section 111 of the saic Act. During 1972- 
1973 Rajkot Municipality was required to 
revise the assessment and prepare a fresh 
assessment list as required by Section 
111. The Government desired that the re- 
vision of assessment should take place at 
the hands of the Government Officers and 
not at the hands of the Officers appointed 
by the municipality. The Government 
desired the municipality to have the as- 
sessment done by Government Officers in 
pursuance of the policy laid down by it 
in the communication addressed by it to 
all municipalities in 1969. The communi- 
cation issued to Rajkot Municipality in 
1972 led to correspondence between the 
municipality and the Government. The 
correspondence discloses that the munizi- 
pality contended that there was no pro- 
vision under which assessment could be 
done by Government Officers. In its opin- 
ion, therefore, if the assessment was done 
by Government Officers it would be un- 
authorised and illegal, The Government, 
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however, persisted in its attempt to have 
the assessment done by Government Offi- 
cers. It, therefore, informed the munici- 
pality that if it wanted grant from the 
Govt. towards dearness allowance pay- 
able to its employees it must have as- 
sessment done by Government Officers. 
On 29th January 1972 the municipality 
resolved to get the assessment work done 
by Government officers but pointed out 
that such an assessment would be illegal 
in light of the provisions of Section 105. 
Correspondence between the municipality 
and the Government continued there- 
after. The municipality did not carry out 
the assessment work. Therefore, on Ist 
August, 1972 the Government appointed 
14 officers in exercise of its power under 
. Section 112 (1) for completing the assess- 
ment and the assessment list. On 19th 
December, 1972 the Government appoint- 
ed ten Appellate Officers to decide ap- 
peals against the assessment made by the 
Assessment Officers. It is clear from the 
facts of the case that the assessment for 
the year 1972-73 which was a revised as- 
sessment at the end of four years as con- 
templated by Section 111 was made by 
Assessment Officers appointed by the 
Government. After the assessment was 
done notices were issued, amongst others, 
to the petitioners except the petitioner 
No. 1 in Special Civil Application No. 287 
of 1973, i 


4, The petitioners have filed these 
‘two petitions under the aforesaid cir- 
cumstances and they pray for the follow- 
ing reliefs against or in connection with 
the assessment made and the assessment 
list prepared. 


1. Resolution No. 340 of Rajkot Mu- 
Nicipality passed on 29th January, 1972 
by which it resolved to have the assess- 
ment made by Government Officers is un- 
lawful and is, therefore, liable to be 
struck down, 


2. Notification issued by the State 


Government (Annexure ‘O’ to Special 
Civil Application No. 287 of 1973) issued 
under Section 112 appointing Govern- 
ment Officers as Assessment Officers for 
carrying out and completing the assess- 
ment work is illegal, ultra vires its pow- 
ers and should be struck down. 


3. Notification issued by the Govern- 
ment (Annexure ‘P to Special Civil Ap- 
plication No. 287 of 1973) by which the 
Government appointed Appellate Officers 
for hearing objections against the assess- 
ment made by the Assessment Officers is 
illegal, ultra vires and is liable to be 
struck down. 


4. The public notice issued by the 
Assessment Officers (Annexure ‘Q to Spe- 
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cial Civil Application No. 287 of 1973) 
declaring that the assessment for the 
year 1972-73 had been completed by them 
is illegal and ultra vires and should be 
struck down. 


5. A writ of mandamus be issued 
requiring the respondents to desist and 
forbear from enforcing the impugned 
orders, Annexures ‘O’ and ‘P’, 


6. Sub-clause (v) of Clause 10 of 
Government Resolution No. GIR-4064- 
2710-P, dated 26th April 1965 be declar- 
P ultra vires Sections 99 to 108, 144 and 

5. 


7. A writ of mandamus be issued di- 
recting the Government to pay to Rajkot 
municipality grant payable to it towards 
the dearness allowance. 


8. A writ of mandamus be issued di- 
recting the Government to pay to Rajkot 
Municipality all expenses incurred on ac- 
count of the assessment work done by the 
Assessment Officers and appeals heard by 
the Appellate Officers. 


9. The assessment list prepared for 
the year 1972-73 by Rajkot Municipality 
and all orders made and decisions taken 
in pursuance of the notification dated 
10th December; 1972 (Annexure ‘P’) are 
illegal and should be struck down. 


5. In Special Civil Application No. 
285 of 1973 there is a further prayer by 
which a declaration is sought that Rule 6 
of the “Rules of Rajkot Borough Munici- 
pality for the levy of rate (tax) on build- 
ings and lands” is ultra vires S. 2 (1) of 
the Gujarat Municipalities Act, 1963. 


6. The principal question which: 
has been raised for our decision in these 
petitions is whether the notifications issu- 
ed by the State Government on Ist Au- 
gust, 1972 and 19th December, 1972 and 
the public notice issued by the Assess- 
ment Officers (Annexure ‘Q’) are ultra 
vires and void. 


7. In order to decide this princi- 
pal question which has been raised be~ 
fore us it is necessary to refer to the 
general communication addressed by the 
State Government to all mumicipalities on 
9th September, 1969, It is a letter which 
the Director of Municipalities, Gujarat 
State, addressed to all municipalities in 
the State and dealt with the subject of 
four-yearly revision of assessment by. the 
municipalities. It inter alia states as 
follows: - 


Under -thè Grant-in-aid Code-a con- 
dition has been laid down for the grant 
of dearness allowance that all municipali- 
ties should provide’ by their Rules for 
appointment of Government Officers as 


- 
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Assessment Officers and as Appellate Off- 
cers for hearing objections against the 
assessment made. Some of the municipali- 
ties have made such a provision by their 
Rules. Those municipalities which have 
made such a provision by their Rules 
shall nave to get the periodical revised 
assess) ent made by Government Officers. 
Those municipalities which are required 
to get the revised assessrnents done dur- 
ing, 1970-71 must immediately pass a reso- 
lution and forward it in four copies to 
the respective Collectors in order to 
enable the latter to appoint Government 
Officers for the purpose of revised assess- 
ment. Those municipalities which have 
made no such provision should make 
such a provision immediately by their 
Rules and get such Rules sanctioned by 
the Government through the Collector. 


All the municipalities by the aforesaid 
letter were required to report to the Di- 
rector of Municipalities as to the position 
hi in their municipalities in this 
behalt.. 


8. It is not necessary to reproduce 
the remaining part of the said letter 
which is at Annexure ‘D’ to Special Civil 
Application No, 287 of 1973, This letter 
was not addressed to Rajkot Municipality 
in particular. However, Rajkot Munici- 
pality was required to consider the im- 
plications flowing from that communica- 
tion. The Tax Superintendent of Rajkot 
Municipality submitted his note to the 
municipality on 25th September, 1969. It 
is at Annexure ‘E’ te Special Civil Ap- 
plication No. 287 of 1973. It is not neces- 
sary- to make any detailed referemce to 
that note. 


9, On 138th January 1970 the Pre- 
sident of Rajkot Municipality wrote to 
the Director of Municipalities pointing 
out to him that the making of assessment 
and the preparation of assessment list 
was a statutory duty of the Chief Officer 
of the municipality under Section 105 of 
the Act and the hearing of objections 
against the assessment made by or at the 
instance of the Chief Officer was a statu- 
tory duty of the Executive Committee 
under Section 108. The municipality had 
acted accordingly amd, therefore, the 
aforesaid letter stated, nothing remained 
to be done in the matter, On 20th Sep- 
tember, 1971 the Collector of Rajkot 
wrote to the President of Rajkot Munici- 
pality that if the municipality wanted to 
receive grant from the Government to- 
wards dearmess allowance payable to its 
employees, it would be mecessary for the 
municipality under the provisions of the 
Grant-in-aid Code to have its four~yearly 
assessment done by Government Officers. 


‘He also stated that the four-yearly revi- 


sion of the assessment of the properties 
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situate within its jurisdiction would be- 
come due during 1972-73. 


10. Thereafter the Chairman of 
the Executive Committee of the munici- 
pality wrote a letter to the President of 
the Municipality in that behalf in which 
she stated how much work had been done 
in connection with the revision of assess- 
ment and preparation of assessment list. 
On 29th January, 1972 Rajkot Municipa- 
lity passed a resolution by which it re- 
solved that in terms of the recommenda-. 
tions made by the Collector of Rajkot 
the revision of assessment during 1972-73 
Should be carried out by Government 
Officers appointed in that behalf The 
Vice-President of Rajkot Municipality 
thereafter on 10th March, 1972 wrote a 
letter to the Collector of Rajkot and 
pointed out that it was the Chief Officer 
whose statutory right it was to prepare 
the assessment list and that the Act pro- 
vided for no other alternative method. 
He also pointed out that any assessment 
which the Assessment Officers appointed 
by the Government would do would be 
contrary to law and would be liable to 
be challenged in a Court of law. On 30th 
April, 1972 the Chief Officer of the muni- 
cipality wrote to the President of the 
Municipality and pointed out that it was 
the statutory function of the Chief Offi- 
cer to have the assessment done amd the 
assessment list prepared. However, by 
that time the Government had appointed 
four officers for the purpose of making 
assessment, He, therefore, sought guid- 
ance from the President in the matter 
and desired that the making of assess- 
ment should be postvoned until the As- 
sessment Officers appointed by the Gov- 
ernment could assume charge of their 
duties. On 24th April. 1972 the President 
of Rajkot Municipality wrote a letter to 
the Minister in charge of Panchayats and 
Health pointing out the illegality of the 
direction issued by the Government and 
the difficulties involved in implementing 
it. On 29th June, 1972 the Vice-President 
of Rajkot Municipality wrote a letter to 
the Minister in charge of Panchayats and 
Health on the same subject. On 17th 
July, 1972 the Presidamt-in-charge, Raj- 
kot Municipality wrote in similar terms 
a letter to the Chief Minister of Gujarat 
and forwarded a copy thereof to the 
Minister for Panchayats and Health and 
to the Secretary in charge of the depart- 
ment of municipalities. On Ist August, 
1972 the Director of Municipalities made 
an order by which he appointed 14 offi- 
cers as Assessment Officers for four- 
yearly revision of assessment and prepa- 
ration of assessment list for Rajkot Muni- 
cipality. It stated that the municipality 
had failed to authenticate the assessment 
list by 31st July, 1972 as required by the 
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Act and that, therefore, the Government 
had in exercise of the power conferred 
upon it by Section 112 made the afore- 
said order, On 19th December, 1972 the 
Government made an order by which it 
appointed 10 Officers as Appellate Officers 


‘for hearing objections against the assess- 


ment made by the Assessment Officers 
appointed by it earlier. The aforesaid two 
orders are at Anmexures ‘O’ and ‘P’ to 
Special Civil Application No. 287 of 1978. 
The Assessment Officers appointed by the 
Government carried out the work entrust- 
ed to them and published a public notice 
on 10th November, 1972 announcing to 
the members of the public that the re- 
vised assessment list for Rajkot Munici- 
pality had been prepared for 1972-73 and 
that it was open to the members of the 
public for inspection. It also invited ob- 
jections to. it. These are the circumstan- 
ces under which the assessment has been 
revised by the Assessment Officers ap- 
pointed by the Government under Sec- 


- tion 112 amd objections have been heard 


by the Appellate Officers appointed by 
the Government. 


Ii. It is the validity of this action 
on. the part of the State Government 
which is challenged by the petitioners in 
these two petitions. 


12. We now turn to a few sections 
of the Act which have a bearing on the 
contention raised before us. Chapter VIII 
in Gujarat Municipalities Act, 1963 deals 
with Municipal Taxation, Section 99 em- 
powers a municipality to impose any of 
the taxes specified therein for the pur- 
poses of the said Act subject to any gene- 
ral or special orders which:the State Gov- 
ernment may make in that behalf and 


‘also subject to the provisions of Sections 


101 and 102. The tax with which we are 
concerned in these two petitions is cover- 
ed by clause (i) of sub-section (1) of Sec- 
tion 99. It empowers, subject to the con- 
ditions laid down in the section, a muni- 
cipality to impose a tax on buildings or 
lands situate within the municipal bo- 
rough and it is to be based om the annual 
letting value or the capital value or a 
percentage of capital value of the build- 
ings or lands or both. Reference to the 
rest of the section is not necessary for 
the purpose of these petitions. Section 100 
is not material for the purpose of the 
present case. Section 101 lays down the 
procedure to be followed as a preliminary 
to the imposition of a tax. It, inter alia, 
requires a municipality to pass a resolu- 
tion at a general meeting selecting one 
or more taxes specified in Séction 99 and 
approving “rules prepared for the pur- 
poses of clause (1) of Section 271”. A de- 
tailed reference to Section 101 is not 


mecessary for the purpose of these peti- 
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tions. Section 102 confers upon the State 
Government power to refuse to sanction 
the rules submitted to it under Section 
101 and further empowers it to return 
them to the municipality for further con- 
sideration, Section 103 deals with publi- 
cation of the sanctioned rules with notice 
thereof to the public. Section 104 enables 
the State Government to empower a 
municipality to levy any tax or to in- 
crease or reduce the amoumt or rate of 
any tax levied under Section 99 within 
such maximum and minimum Emits 
either as to the amount or as to the rate 
as may be specified in the notification 
issued in that behalf. A detailed refer- 
ence to this section is also not mecessary. 
Section 105 which deals with the prepa- 
ration of the assessment list is very mea- 
terial for the purpose of these two peti- 
tions. Sub-section (1) thereof, inter alia, 
provides thus: 


‘When a tax on building or land or 
both is imposed, the chief officer shall 
cause an assessment list of all buildings 
or lands or lands and buildings in the 
municipal borough to be prepared con- 
TAMING Bosch sc " , 


vides as under:— 


‘For the purpose of preparing such 
assessment list the chief officer or any 
person acting under his authority may 
inspect any building or land in the muni- 
cipal borough and on the requisition of 
the chief officer the owner or occupier of 
any such building or land shall, within 
such reasonable period as shall be speci- 
fied in the requisition, be bound to fur- 
nish a true return, to the best of his 
knowledge or belief and subscribed with 
his signature, of the name and place of 
abode of the owner or occupier or of both 
and the annual letting value and his esti- 
a of the value of such building or 
and,” 


section 107 which deals with the publica- 
tion of the notice of assessment list pro- 
vides as under: 


“When the assessment list has been 
completed, the chief officer shall give pub- 
lic notice thereof amd of the place where 
the list or a copy thereof may be inspect- 
ed; and every person claiming to be either 
the owner or occupier of property in- 
cluded in the list, and any agent of such 
person, shall be at liberty to inspect the 
list and to make extracts therefrom with- 
out charge.” i 


Section 108 (1) empowers the chief offi- 
cer to give a public notiée of a date not 
less than one month after the’ publication 
of the -assessment list under Section 107 
before which objection to the valuation 
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or assessment entered in such list shall 
be made, Sub-section (2) thereof provides 
for the manner in which objections can 
be made to the assessment list. Sub-sec- 
tion (3) empowers the executive commit- 
tee of the municipality to hear and de- 
cide the objections made to the assess- 
ment list after giving the applicant an 
opportunity of being heard in person or 
by agent, Sub-section (4) thereof, inter 
alia, requires that the assessment list shall 
be authenticated by the signature cf the 
chairman and at least one other member 
of the executive committee. Section 110 
provides that when any building or any 
portion of a building which is liable to 
the payment of a tax on buildings or 
lands or both is demolished or removed, 
otherwise than by order of the executive 
committee, the person primarily liable 
for the payment of the said tax shall give 
notice thereof in writing to the chief offi- 
cer. Section 111 provides that it shall not 
be necessary to prepare a new assessment 
list every year but requires that the as- 
sessment list shall be completely revised 
every four years. During these four years 
it is open to the chief officer under Sec- 
tion 111 to adopt the valuation and as- 
sessment contained in the list for any 
year, with such alterations as may be 
deemed necessary, for the year immedi- 
‘ately following. 


13. A brief re’sume’ of the relevant 
sections of the Act clearly shows that it 
is the statutory duty of the chief officer 
to cause an assessmeni list of all kuild- 
ings or lands or lands and buildings in 
a municipal borough to be prepared when 
a tax on buildings or lands or both is im- 
posed, Power has been conferred upon 
the chief officer to inspect any building 


or land in the municipal borough for the - 


purpose or to authorise any person to 
perform that function. Next, it is a statu- 
tory duty of the chief officer to give pub- 
lic notice of the assessment list after it 
has been completed, Next, it is also his 
statutory duty to publish a public notice 
inviting objections to the assessment list 
prepared by him or under his authority. 
Objections which may be lodged against 
the assessment list are, under the statute, 
required to be decided by the executive 
committee of the municipality. It is the 
chairman of the executive committee and 
a member thereof who authenticate the 
assessment list. It is the duty of the owner 
or occupier of a property, when it or a 
part thereof has been demolished, to re- 
port the fact in writing to the chief offi- 
cer if it was liable to payment of the 
aforesaid tax. Under Section 111 it is the 
chief officer whose statutory function it 
is. to have the assessment list „revised 


every four years and to adopt during the 
intervening years the assessment. list ear- 
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lier prepared with such alterations as he 
may deem necessáry. We have no doubt 
in our mind, therefore, that under the 
scheme of the said Act it is the chief offi- 
cer upon whom jurisdiction and power 
have been conferred to have the assess-, 
ment made and the assessment list pre- 
pared. The Act nowhere contemplates 
that the assessment can be made and the 
assessment list can be prepared by the 
Assessment Officers appointed by the Gov- 
ernment-In our opinion, therefore, the 
general direction issued to all municipali- 
ties by the Director of Municipalities by 
his letter dated 9th September, 1969 that 
the four-yearly revision of the assessment 
list should be got prepared by the muni- 
cipalities under the said Act by the As- 
sessment Officers appointed by the Gov- 
ernment was contrary to and violative of 
the aforesaid sections of the said Act to 
which we have referred. The directions 
issued by the Director of Municipalities 
by the aforesaid letter to all municipali- 
ties were, in our opinion, absolutely void 
and of no consequente because they con- 
travened the provisions of the aforesaid 
sections of the said Act, particularly Sec- 
tions 105 and 111 thereof, In pursuance of 
the generai directions contained in the 
aforesaid letter dated Sth September, 1969 
the action on the part of the Director of 
Municipalities, the Collector of Rajkot or 
the State Government requiring Rajkot 
municipality to get the revised assess- 
ment done and the fresh assessment list 
prepared during 1972-73 by the Assess- 
ment Officers appointed by the State Gov- 
ernment was also void and of no effect 
whatsoever. We have mo doubt in our 
mind that the; Government had no juris- 
diction to issue the said directions to all 
municipalities in general and to Rajkot 
municipality in particular. 


14. The aforesaid directions have 
been issued in complete derogation of the 
statutory provisions referred to above. 
The aforesaid directions give us a picture 
of a parallel scheme having been prepar- 
ed by the Government. The aforesaid di- 
rections completely supplant and destroy 
the aforesaid provisions of the said Act 
and substitute for the statutory scheme 
envisaged by the said sections a scheme 
administratively prepared by.the State 
Government. 


15. Mr. Namavaty who appears on 
behalf of the State Government has tried 
to justify it on more than oné ground. 
We see no merits in any of the arguments 
raised by him. His first argument is that 
the grant which is paid to a municipality 
towards the dearness allowance payable 
to its employees is paid under Section 144 
of the said Aci. Sub-section (1) of Section 
144 empowers the State Government to 
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appoint a Committee to determine whe- 
ther it is necessary to make any grant to 
a municipality or municipalities and if 
so, the amount thereof. This power has 
been conferred upon the State Govern- 
ment with the object of augmenting the 
finances of the municipalities for any of 
the purposes of the said Act. Sub-section 
(2) thereof upon which Mr. Nanavaty has 
placed reliance requires to be reproduced 
in order to understand the implications of 
the arguments which have been raised 
` before us. It is as follows: 


“The grant so determined shall he 
made to the municipality every year but 
it may be revised after a period of every 
five years and for that purpose, the State 
Government shall appoint a Committee to 
make recommendations regarding the re- 
vision of grants to municipalities and the 
State Government, before revising the 
amount of grant, shall take into conside- 
ration the recommendations of the Com- 
mittee.” 


Relying upon the expression “the State 
Government shall take into consideration 
the recommendations of the Committee” 
used in sub-section (2) of Section 144, Mr. 
Nanavaty has argued before us that the 
Committee appointed by the State Gov- 
ernment under Section 144 has made a 
recommendation in its report that those 
municipalities should be given grant to- 
wards dearness allowance umder the said 
section which have got the assessment 
made and the assessment list prepared by 
officers appointed by the Government. 
This argument advanced by Mr. Nanavaty 
cannot be accepted for the following rea- 
sons. Section 144 does not empower the 
Committee, appointed thereunder, to make 
recommendations contrary to the provi- 
sions of the statute. It does not empower 
the State Government to implement any 
such recommendations in violation and 
supersession of the provisions of the 
statute. In our opinion, any recommenda- 
tions which the Committee makes must 
be consistent with the provisions and the 
scheme of the Act. Otherwise they are 
no recommendations at all. If the Com- 
mittee makes recommendations which are 
contrary to the provisions of the Act, they 
cannot override and supersede the provi- 
sions of the Act. They can at the most 
serve as recommendations for amending 
the statute, if so thought fit. Such recom- 
mendations cannot be accepted and direct- 
ly implemented so as to nullify the law 
and abrogate it. 


16. The next argument which Mr. 
Nanavaty has raised in reply is founded 
upon the opening part of sub-section (1) 
of Section 99. It reads thus:— 


“Subject to any general or special 
orders which the State Government may 
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make in this behalf and to the provisions 
of Sections 101 and 102, a municipality 
may impose for the purposes of this Act 
any of the following taxes, namely:—” 


Reliance has been placed by Mr. Nana- 
vaty on the expression “Subject to any 
general or special orders which the State 
Government may make in this behalf” 
used in sub-section (1) of Section 99. Ac- 
cording to him, the aforesaid expression 
empowers the State Government tc lay 
down or prescribe any kind of conditions 
it thinks fit. In our view, the argument 
advanced by Mr. Nanavaty is unsound 
and devoid of merit for the following rea- 
sons. The aforesaid expression has, in 
our opinion, the narrow connotation, It 
empowers the State Government to issue 
general or special orders only in relation 
to the subject-matter of sub-section (1) 
of Section 99, that is to say, selection of 
any of the taxes for imposition and mat- 
ters incidental thereto as laid down in 
sub-section (1). The aforesaid expression 
does not empower the State Government 
to make orders or issue directions super- 
seding and supplanting the other express 
provisions of the Act. It also does not em- 
power the State Government to super- 
impose its own scheme of making the as- 
sessment and preparing the assessment 
list on the statutory scheme laid down by 
Sections 105 to 111. 


17. The third argument which Mr. 
Nanavaty has raised before us is founded 
upom sub-section (3) of Section 105. He 
has relied upon this sub-section and sub- 
section (3) of Section 108 to justify the 
directions issued by the Director of Mu- 
nicipalities by his letter dated 9th Sep- 
tember, 1969 (Annexure ‘D’ to the peti- 
tion). Sub-section (3) of Section 105 pro- 
vides as follows :— : 


“Hor the purpose of preparing such 
assessment list the chief officer or amy 
person acting under his authority may in- 
spect any building or land in the muni- 
cipal borough and on the requisition of 
the chief officer the owner or occupier of 
any such building or land shall, within 
such reasonable period as shall be speci- 
fied in the requisition, be bound to fur- 
nish a true return, to the best of his 
knowledge or belief amd subscribed with 
his signature, of the name and place of 
abode of the owner or occupier or of both 
and the annual letting value and his esti- 
mate of the value of such building or 


land.” 


Mr Nanavaty has relied upon the expres- 
sion “the chief officer or any person acit- 
ing under his authority” used in sub- 
section (3) quoted above. According to 
him, Government Officers appointed for 
the purpose of carrying out the assess- 
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ment work would be acting under the 
authority of the chief officer. Therefore, 
according to him, the aforesaid directions 
issued by the Director of Municipalities 
satisfy the requirements of sub-section (3) 
of Section 105 in so far as the appoint- 
ment of Assessment Officers is concerned 
and they are valid. We see no merit in 
this argument raised by Mr. Nanavaty. 
If a municipality is directed to appoint 
Government Officers as Assessment Offi- 
cers under the threat of suspending or 
withholding the grant payable to it under 
Section 144, they cannot be said ta be 
persons acting under the authority of the 
chief officer. A person can be said to act 
under the authority of the chief officer 
if the chief officer has freely, willingly 
and without any duress, compulsion or 
threat and without any extraneous or 
irrelevant considerations has authcrised 
him under sub-section (3) of Section 105 
. ito act. An action dome by a chief officer 
at the point of a bayonet is no action at 
all and cannot be said to have been done 
in compliance with law enacted by a de- 
mocratic legislature in a free society gov- 
erned by Rule of Law. 


18. So far as the aforesaid direc- 
tions relate to the appointment of Gov- 
ernment Officers as Appellate Officers, 
Mr. Nanavaty has tried to justify them 
under second proviso to sub-section (3) of 
Section 108. Sub-section (3) and second 
proviso thereto provide as follows: 


“The executive committee, after al- 
lowing the applicant an opportunity of 
being heard in person or by agent, shall— 


(a) investigate and dispose of the ob- 
jections. l 


(b) cause the result thereof to be 
noted in the book kept under sub-section 
(2), and 


fc) cause any amendment necessary 
in accordance with such result to be made 
in the assessment list......... 


Provided further that powers and 
duties of the executive committee under 
this sub-section may be transferred to 
any other committee appointed by the 
municipality or with the permission of 
the Development Commissioner, to any 
officer or pensioner of the Government”. 


This argument raised by Mr. Nanavaty is 
also unsound and devoid of any merit. 
Second proviso to sub-section (3) of Sec- 
tion 108 enables a municipality to trans- 
fer powers and duties of the executive 
committee inter alia to any officer or pen- 
sioner of the Government. The transfer 
by a municipality of the powers and 
duties of the executive committee to any 
such officer or pensioner must be a free 
and willing act and not done under the 
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duress, compulsion or threat of losing the 
grant. If a municipality is forced at the 
point of a bayonet to transfer to Govern- 
ment Officers the powers and duties of 
the executive committee or if it has done 
for extraneous or irrelevant considera- 
tions or for consideraitons not germane 
to the Act, it is no transfer at all, That, 
in our opinior, is the essence of rule of 
law in a free democratic society. 


19. If the municipality or the 
chief officer is asked by the Government 
to choose between two evils— (i) appoint- 
ment of Government Officers as Assess- 
ment Officers and Apvellate Officers and 
(ii) the loss of grant in case such appoint- 
ments are not made—and if the Govern- 
ment has done so with the object of as- 
suming to itself the power which the 
municipality or the chief officer will 
otherwise exercise and if the municipality 
or the chief cfficer chooses a lesser evil 
and abdicates its or his statutory func- 
tions in favour of the Government, it 
cannot be justified under the law. In 
other words, law cannot be prostituted to 


. justify such an action. In our opinion, the 


Government has no power, authority or 
jurisdiction to create circumstances to 
force a local kody or its statutory officer 
to abdicate its or his statutory functions. 
That is what exactly the Government 
tried to do by issuing the directions 
through the Director of Municipalities by 
letter dated 9th September, 1969 (Anne- 
xure ‘D’ to the petition). The four-fold 
defence- which Mr. Nanavaty has raised 
has, in our opinion, no merits, It is, there- 
fore, rejected. 


20. For the reasons stated above, 
we hold that the directions contained in 
the letter dated 9th September, 1969 from 
the Director of Municipalities to all mu- 
nicipalities in the State are void, illegal 
and ultra vires Sections 105 and 111 of 
the Guiarat Municipalities Act, 1963. Mr. 
Mehta, appearing for Rajkot Municipality 
has supported the petitioners on this as- 
pect, 


21. The next question which has 
arisen for our consideration is- whether 
the two orders issued by the Government 
appointing Assessment Officers and Ap- 
pellate Officers (Annexures ‘O’ and ‘FP’ to 
the petition) are otherwise justified amd 
valid under sub-section (1) of Section 112. 
Sub-section (1} provides as follows: 


“Where in any year a new assessment 
list is prepared or a list is revised or the 
valuation and assessment contained in the 
list for the year immediately preceding is 
adopted with or without alteration, such 
new, revised or adopted assessment list 
shall be authenticated in the manner pro- 


ew 
1 


v 


pe 


1974 D. N. Dholakia v. State 


vided by Section 108 at any time not later 
than the thirty-first day of July of the 
official year to which the list relates, and 
if it is not so authenticated, then the 
State Government, shall appoint such 
person or persons as it thinks fit tọ pre- 
pare, revise or adopt and authenticate the 
assessment list and thereupon such per- 
son or persons shall duly prepare, revise 
or adopt, or as the case may be. authenti- 
cate such list at any time before the last 
day of the official year to which such 
list relates, and Sections 105 to 108 or 
Section 111 shall, so far as may be neces- 
sary, apply to the preparation, revision or 
adoption of the list, as the case may be, 
by the person or persons appointed by the 
State Government to authenticate the 
list.” 


The argument which has been advanced 
by Mr. Nanavaty is that in any case the 
municipality had not authenticated the 
assessment list before 31st July, 1973 and 
that, therefore, the Government was justi- 
fied in making the two orders (Annexures 
‘~ and ‘P’ to the petition), In our opin- 
ion, the Government derives its power to 
act under this section if failure of the 
municipality to authenticate the assess- 
ment list has occurred on account of its 
inaction, indifference, negligence, care- 
lessness, incompetence or inefficiency to 
discharge its duties or such other reasons 
whose occurrence it could have prevent- 
ed, given vigilance and efficiency on its 
part to perform its statutory functions 
and discharge its statutory duties. How- 
ever, if a superior authority like the Gov- 
ernment has created circumstances or 
held out threats by which a municipality 
has been prevented from performing «its 
statutory functions and discharging its 
statutory duties, it is not the failure on 
the part of the municipality to authenti- 
cate the assessment list within the contem- 
plation of sub-section (1) of Section 112 
— more particularly so when such a 
failure has been forced on it by the Gov- 
ernment with the object of assuming to 
itself the power to take over the func- 
tions of the municipality. Where there 
are such circumstances, it is a blatantly 
colourable exercise of power. Therefore, 
if the two impugned orders (Annexures 
‘O’ and ‘P’) have been made by the State 
Government, under the aforesaid circum- 
stances, in colourable exercise of its 
power with the object of forcing upon 
the municipality failure to perform its 
functions and discharge its duties under 
the pain of losing its statutory grant 
under Section 144, they would be liable 
to be struck dowm, However, in the in- 
stant case it is difficult to say that the 
municipality has not voluntarily succumb- 
ed to the pressure from the Government 


and entered the trap laid for it. The cir- 


. officer and the executive 


(Sheth J.) [Pr. 21] Guj. 217 


cumstances which we chronologically 
mention below bear a testimony and show 
how the municipality has behaved in the 
matter. On 29th January, 1972 it passed a 
resolution to appoint Government Officers 
for the purpose of carrying out the as- 
sessment work and did not challenge the 
directions issued by the Director of Mu- 
nicipalities by his letter dated 9th Sap- 
tember, 1969 (Annexure ‘D’ to the peti- 
tion). The municipality really appears to 
have acquiesced in them, The next event 
which happened was that on 22nd March, 
1972 four officers were appointed by the 
Government for the purpose of carry ng 
out the assessment work, This fact is 
borne out by the letter which the chief 
officer of the municipality wrote on 30th 
April, 1972 to the President of the muni- 
cipality (Annexure K to Special Civil Ap- 
plication No. 287 of 1973). The munici- 
pality did not challenge that action of the 
Government but also acquiesced in it It 
really should have challenged the validity 
of that action. Thirdly, the municipality 
carried out no assessment work until Slst 
July, 1973. It spent or wasted time in cor- 
respondence with the Government. In 
reality the chief officer ought to have 
carried out the assessment work in d's- 
charge of his statutory duty and the exe- 
cutive committee ought to have heard and 
decided the objections against the assess- 
ment made or caused to have been made 
by the chief officer and the assessment 
list ought to have been duly authenticat- 
ed. If the municipality had discharged its 
statutory duties and performed its statu- 
tory functions we would have found no 
hesitation whatsoever in quashing the 
appointments made by the Government by 
the aforesaid two orders of the Assess- 
ment Officers and the Appellate Officers 
and all work done by them, The chief 
officer and the executive committee after 
having fully performed their statutory 
duties ought to have faced any actions 
which the Government might take against 
them including one of withholding the 
statutory gramt and challenged them be- 
fore us or in the Civil Court. Failure on 
the part of the chief officer and the exe- 
cutive committee to act in the manner 
indicated above led to the failure on their 
part to authenticate the assessment list. 
Such a failure cannot be solely attrikut- 
ed to compulsion exercised by the Gov- 
ernment by issuing unlawful directions. 
It is, in our opinion, more attributable toj 
the unwillingness on the part of the chief 
committee to 


perform their statutory duties. Therefore, 
irrespective of whether the Government 
had issued the aforesaid unlawful direc- 
tions to all the municipalities there was 
some justification for the State Govern- 
ment to act under sub-section (1) of Sec- 
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tion 112 to save the loss of revenue to the 
municipality. Under these circumstances, 
we are of the opinion that it is not open 
to the petitioners to challenge the vali- 
dity of the two impugned orders (Anne- 
xures ‘@ and ‘P’). Since they are. in our 
opinion, valid, public notice of the assess- 
ment list published for the benefit of the 
members of the public (Annexure ‘Q’ to 
the petition) must be necessarily held to 
be valid. The public notice (Annexure 
‘Q’, only represents a follow-up action. 
For these reascns we uphold the validity 
of the two impugned orders (Annexures 
‘O’ and ‘P’) and the publie notice ({(An- 
nexure ‘Q’), Mr. Mehta, appearing for 
Rajkot municipality has supported the 
respondent No. 1, State of Gujarat on this 
` second aspect. Special Civil Application 
No. 287 of 1973 therefore fails and is dis- 
missed, 


` 


22. In Special Civil Application 
No. 285 of 1973 Mr. Hathi has raised two 
more contentions before us. According to 
him, Rule 6 of the Rules of Rajkot Bo- 
rough Municipality “for the levy of rate 
(tax) on buildings and lands” is ultra 
vires Section 99 (1) (i) read with Section 
2 (1) of the Act. He has tried to argue 
thet the criteria of valuation laid down 
by Rule 6 do not conform to those laid 
down by sub-section (1) of Section 2. 


23. Mr. Mehta who appears on be- 
half of Rajkot municipality has made a 
statement to us that the municipality 
‘while making the assessment shall apply 
the criteria and principles laid down by 
clause (i) of sub-section (1) of Section 99 
read with sub-section (1) of Section 2 of 
the Act in light of the principles laid 
down by the Supreme Court in Corpora- 
tion of Calcutta v. Life Insurance Corpo- 
ration of India, ATR 1970 SC 1417 in Gun- 
tur Municipal Council v. Guntur Town 
Rate Payers’ Association, etec., AIR 1971 
SC 353 and by this High Court in the 
Anant Mills Co. Ltd. v. State of Gujarat, 
(1973) 14 Guj LR 826. In view of this 
statement made by Mr. Mehta to’us Mr. 
Hathi has not pressed for our decision on 
the contention raised by him. 


24, The next contention which 
Mr. Hathi has raised relates to the merits 
of the assessment made by the Assess- 
ment Officers appointed by the Govern- 
ment. We do not think we can examine 
the merits in these petitions of all indi- 
vidual assessments made by the Assess- 
ment Officers. It would be open to the 
petitioners or the persons aggrieved to 
challenge them on their merits before the 
avcropriate forum. Mr. Hathi has raised 


no other contentions in any of these peti- 


tion: before us. 
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25. In the result, Special Civil 
Application No. 285 of 1973 fails and is 
dismissed. 


26. Rule in both the petitions is 
discharged with no order as to costs in 
the circumstances of the case. 


Applications dismissed, 
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Chimanlal Narsibhai Patel, Appel- 
lant v. Amratlal Chhotalal Shah and 
another, Respondents. 


First Appeals Nos. 477 and 478 of 
1966, D/- 21-3-1974,* 


(A) Civil P. C. (1908), S. 65, O. 21, 
Rr. 92, 94, 95 — Deeming provision in 
S. 65, effect of — Right of auction pur- 
chaser to property sold in execution arises 
on confirmation, and not on date of sale. 
AIR 1940 Lah 230 and AIR 1931 Bom 539, 
Distinguished; (1962) 3 Guj LR 1007; AIR 
1933 PC 101; ILR (1954) Mad 1213; AIR 
1938 Mad 317; AIR 1963 All 44 and AIR 
1966 All 360 (FB), Rel. on. 


Am auction purchaser (plaintiff) of 
suit property, in execution of a mortgage 
decree for sale, is not entitled to claim as 
compensation from the tenants (defen- 
dants), inducted by the judgmemnt-debtor 
during the pendency of the darkhast pro- 
ceedings, the amount of rent paid by them 
to the judgment-debtor for the period 
between the date of execution sale 
(14-12-1957 in the instant case) and the 
date the sale. became absolute (30-4-1959 
in the instamt case) in spite of notice of 
sale to the tenants. It is obvious from the 
provisions of S. 65 read with O. 21, Rr. 89 
to 92 and 94 and 95, Civil P. C. and Arti- 
cle 180 of the Limitation Act of 1908 that 
the title as well as the possession as re- 
gards the property sold in execution of a 
decree is acquired by the auction pur- 
chaser only after the sale becomes abso- 


- lute as per the provisions of Rule 92 of 


O. 21, C.P.C. Till the sale became abso- 
lute, the judgment-debtor continued to 
be the landlord and as such was entitled 
to collect rent from the defendants as his 
tenants. The payment of that rent to the 
judgment-dettor by the defendants, 
therefore, cannot be considered either 
wrongful or mala fide. 

(Paras 11, 13, 16, 19) 


* (Against decision of A, M. Ahmadi Judge 
City Civil Court, Ahmedabad in Civil 
Suits Nos. 448 and 449 of 1963.) 


HR/IR/D389/74/VBB 





1974 


Even though the deeming fiction con- 
templated by Section 65 acts in retrospec- 
tion from the date of sale, before the sale 
became absolute, no such deeming fiction 
was available to the plaintiff (auction 
purchaser). AIR 1940 Lah 230 and AIR 
1931 Bom 539, Distinguished; (1962) 3 Gui 
LR 1007: AIR 1933 PC 101; ILR (1954) 
Mad 1213; AIR 1938 Mad 317: AIR 1963 
All 44 and AIR 1966 All 360 (FB), Rel. on. 

(Para 13) 


Cases Referred: Chronological Paras 
AIR 1966 All 360 = 1966 All LJ 269 (FB), 


Nidhpal Sharma v. Union of India 18 


AIR 1963 All 44 = 1962 All LJ 763, Ram 
Krishna Kapoor v. Behari Lal Ram 
Sahai 18 


(1962) 3 Guj LR 1007, Dave Sadashiv Jay- 
krishna v. Rana Govubha 13 


TLR (1954) Mad 1213 = 1954-2 Mad 
LJ 610, Radhakrishna Chettiar v. Rama- 
swami Ayyar 17 

AIR 1940 Lah 230 = 190 Ind Cas 635, 


Abdul Ghani v. Lal Chand 13A 


AIR 1938 Mad 317 = 1937 Mad WN 1009, 
Kondaya Nayakar V. Ramaswami 
Naickar 17 


AIR 1933 PC 101 = 60 Ind App 133, 
Raghunandan Frasad Singh v. Commr. 
of Income-tax, Bihar and Orissa 16 


AIR 1931 Bom 539 = 33 Bom LR 1123, 
Girdharlal Harilal v. Liladhar sane 
> lal 


ATR 1928 Rang 67 (2) = ILR 5 Rang 803, 
Ma Hawa Bi v. Sein Kho 13A 


€C. C. Patel, for Appellant. In both 
Appeals; V. V. Mehta, for Respondents, 
In both Appeals, 


JUDGMENT :— Both these appeals 
arise out of the suits filed by the appel- 
lant Chimanlal Narsibhai Patel against 
the respondents for the recovery of dif- 
ferent amounts of compensation for the 
use of the suit’ premises as tenants. The 
suits were filed in City Civil Court, Ah- 
medabad, where they were registered as 
Civil Suits Nos. 448 and 449 of 1963. The 
said court has finally decreed both the 
suits but has rejected the plaintiffs claim 
for compensation for the period from 14th 
December, 1957 to 30th April, 1959 and, 
therefore, the plaintiffs claim only for 
this period remains to be-considered in 
these appeals. Before the lower court, 
there was a dispute between the parties 
as regards the rate of compensation but 
' that dispute now does not survive as dur- 
ing the course of these appeals Shri Patel, 
_ the learned advocate of the plaintiff, has 
accepted the lower court’s finding as 
regards the rate of compensation. 
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2. Following are the brief facts 
which explain the background of the dis- 
pute between the parties. 


3. The property in question bears 
Municipal Census Nos. 84 to 84/4. This 
property originally belonged to one Kas- 
turbhai Balabhai who had mortgaged it 
with one Vallabhdas Fulchand. The mort- 
gagee then filed Civil Suit No. 229/52 
against the mortgagor to recover the 
mortgage money by sale of the mortgaged 
property. That suit was decreed and 
thereafter the mortgagee executed that 
decree by filing Darkhast No. 67/54 for 
the recovery of the decretal amount and 
interest by the sale of the mortgaged pro- 
perty. The appellant of both these ap- 
peals, who is hereafter referred to as the 
plaintiff, was the highest bidder in the 
court auction in those execution proceed- 
ings with the result that the sale of the 
Suit property in his favour was knocked 
down on 14th December, 1957. This sale 
was, however, made absolute under Order 
21, Rule 92, CP. C. as late as 30th April, 
1959 and a sale certificate contemplated 
by Order 21, Rule 94, C.P.C. was issued 
in his favour a few months thereafter ie. 
on 15th September, 1959. 


4, It is found that while the Dar- 
khast proceedings were pending, the judg- 
ment-debtor Kasturbhai, inducted the two 
respondents of these appeals, who are 
hereinafter referred to as the defendants, 
as the tenants of the secomd and third 
floors respectively of the disputed pro- 
perty, These defendants thereafter con- 
tinued to pay rent to this a ial 
tor Kasturbhai. 


5. It is found that on 28th March, 
1958, the plaintiff served the defendants 
with a notice that the sale of the suit 
property was knocked down in his favour 
and that they were inducted by the judg- 
ment-debtor in the suit property as ten- 
ants mala fide with a view to delay the 
delivery of the possession of the suit pro- 
perty to him. A similar application was 
also given by the plaintiff to the court on 
the same date. Since the defendants did 
mot pay any heed to this notice of the 
plaintiff, the plaintiff filed Civil Suit No. 
890/59 which was renumbered in the City 
Civil Court as Civil Suit No. 484/61. By 
this suit, the plaintiff prayed for res- 
training defendants from paying rent to 
the judgment-debtor Kasturbhai. The 
plaintiff also obtained an interim order in 
that suit directing the defendants to’ de- 
posit future rent in court. The court in - 
that suit is found to have passed this in- 
terim order and accordingly the rent was 
deposited im court by the defendants. It 
may however be noted that these pro- 
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ceedings were adopted after the sale be- 
came absolute on 30th April, 1959. 


6. In spite of the sale becoming 
absolute and the plaintiff having obtained 
a certificate contemplated by Rule 94 of 
Order 21, C.P.C., the plaintiff could not 
obtain the actual possession of the suit 
premises, He, therefore, made an appli- 
cation for obtaining the actual delivery 
of the possession of the suit premises 
under Order 21, Rule 95, C.P.C. That ap- 
plication was registered as Misc. Appli- 
cation No. 71/59. It is not necessary to 
narrate the details as regards this appli- 
cation, but it would be sufficient to state 
that in that application this court even- 
tually ordered in Civil Revision Applica- 
tion No. 932/66 that the plaintiff was en- 
titled to obtain the actual possession of 
the disputed premises, Ultimately, the 
plaintiff obtained the actual possession of 
the suit premises from the defendants on 
17th October, 1962. 


T. It was thereafter that the 
plaintiff filed these suits claiming com- 
pensation from the defendants for wrong- 
ful use and occupation of the suit pre- 
- mises from the date of the sale i.e. from 
14th December, 1957. 


8. These fects make it clear that 
the only dispute which now survives be- 
tween the parties is whether the plaintiff, 
as the auction purchaser of the suit pro- 
perty, is entitled to claim as compensa- 
tion from the defendants the amounts of 
rent paid by them to the judgment-deb- 
tor for the period between 14th Decem- 
ber, 1957 and 30th April. 1959. On this 
question, the stand of the plaintiff is that 
by virtue of the provisions of Section 65, 
C.P.C. the suit property is deemed to have 
vested in him from the time it was sold 
i.e. from 14th December. 1957 and not 
from the time the said sale became abso- 
lute, ie. 30th April, 1959 and hence even 
if the defendants had paid the rent for 
the period between 14th December. 1957 
and 30th April, 1959 to the judgment- 
debtor, the said payment was wrongful 
and does not absolve them from their 
liability to compensate him for the loss 
of that rent. As against this. the case of 
the defendants is that the deeming fic- 
tion contemplated by Section 65 of the 
C.P.C. comes into existence only when 
the auction sale becomes absolute and, 
therefore, any payment made to the judg- 


ment-debtor by a tenant before the sale 
becomes absolute, is proper and valid. 
According to the defendants, if the plain- 
tiff has got any fight under Section 65, 
C.P.C., the same is against the judgment- 
debtor who received the disputed rent 
from them. 
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l 9. This takes us to the considera- 
tion of the legal implications of Section 
ee C.P.C. which is in the following 
erms: 


“65. Where immovable property is 
sold in execution of a decree and such 
sale has become absolute, the property 
shall be deemed to ave passed in the 
purchaser from the time when the pro- 
perty is sold and not from the time when 
the sale becomes absolute.” 


These provisions of Section 65 should be 
read along with those provisions of Order 
21, C.P.C. which relate to court sale and 
its coniirmation. Rules 89, 90 and 91 of the 
said Order provide fcr applications to set 
aside sale of an immovable property 
which is sold in execution of a decree on 
various grounds, These rules make it 
clear that the sale which is kmnocked 
down in favour of the auction purchaser 
does not become absolute till an appli- 
cation made under any of these rules is 
finally disposed of. Rule 92 of this Order 
says when tne sale becomes absolute. 
According to this rule, where no applica- 
tion is made under Rules 89, 90 amd 91 or . 
where such application is made and dis- 
allowed, the court shall make an order 
confirming the sale, and thereupon the 
sale shall become absolute. After the sale 
thus becomes absolute, the court acting 
under Rule 94 is supposed to grant a cer- 
tificate specifying the property sold and 
the mame of the person, who, at the time 
of the sale, is declared to be the pure 
chaser. Then follows Rule 95 which is 
with regard io the delivery of the actual 
possession of the property sold in court 
auction wher the same is found to be in 
occupancy of the judgment-debtor or of 
some person claiming umder him. Rule 95 
specifically provides that such a delivery 
can be obtained only after the sale certi- 
ficate contemplated by Rule 94 in respect 
of the property in question has been 
pranted by the court. Thus, Rule 95 
makes it clear that the actual possession 
of the property purchased im court auc- 
tion can be obtained by the auction pur- 
chaser omly after he obtains the sale cer- 
tificate contemplated by Rule 94 and it 
need not be said that the sale certificate 
contemplated by Rule 94 can be obtained 
only after the sale kecomes absolute as 
contemplated by Rule 92. So far as the 
facts of this case are concerned, they 
show that the defendants were the ten- 
ants claiming under e title of lease creat- 
ed by the judgment-debtor subsequent to 
the attachment of the property and, 
therefcre, the plaintiff became entitled to. 
the actual delivery of the property after 
the certificat2 im respect of the sale was 


granted to him under Rule 94 and not þe- ' 
fore that. 


ff 
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10. The total effect of all these 


Rules’ when read together with the provi- 
sions of Section 65, C.P.C. is that till the 
Sale became absolute, the plaintiff’s title 
to the property was inchoate but the mo- 
ment the sale became absolute, the said 
-inchoate title became perfect and vested 
in him retrospectively from the date of 
the sale. In other words, from 14th De- 
cember, 1957 when the court sale was 
effected to 30th April, 1959, when it be- 
came absolute, the plaintiff had not ac- 
quired any indefeasible title but had 
acquired merely an equitable interest im 
the suit property. The provisions contain- 
ed in Rules 89 to 91 of Order 2], C.P.C. 
show that the sale which took place in 
his favour on 14th December, 1957 was 
precarious as it was liable to be set aside 
on any of the grounds mentioned in 
these Rules. If the sale was set aside 
under any of these Rules, the plaintiff 
would not have obtained any title to the 
property. By making all these provisions 
in Rules 89 to 92 in the scheme of Order 
21, C.P.C. the Legislature has recogmis7d 
the fundamental difference between vo- 
luntary sales entered into between the 
parties themselves and compulsory sales 
through the process of court. While in the 
former, the property vests immediately 
after the sale is effected, as mcthing more 
remains to be done. im the latter, since 
the sale is compulsory, something yet 
-remains to be done to ascertain that no 
injustice is done to the party which is 
‘compelled to sell the property. It is thus 
evident that the vesting of property sold 
in court sale is delayed by the legisla- 
ture with a purpose, This position is fur- 
ther emphasised by Rule 95 of Order 21, 
C.P.C. when read together with Art. 180 
of the Limitation Act af 1908, which was 
in force at the relevant time. (It is cor- 
responding to Art. 134 of the Limitation 
Act, 1963), According to this Article, the 
period of limitation for an application by 
a purchaser of immovable property by a 
sale in execution of a decree for delivery 
of possession begins to run when the 
sale becomes absolute, Thus, Rule 95 of 
Order 21, C.P.C. when read with Art. 180 
shows that the auction purchaser can 
apply for delivery of possession only 
after the sale becomes absolute. 


Ii. It is thus obvious from the 
above discussed relevant provisions of 
C., P. Code and Limitation Act that the 
title as well as the possession as regards 


the property sold in execution of a de=- > 


cree is acquired by the auction pur- 
chaser only after the sale becomes abso- 
lute as per the provisions of Rule 92 of 
{Order 21, C.P.C. 


12. Shri Patel, who appeared on 
behalf of the defendants, however. con- 


- 
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(Mehta J.) [Prs. 10-13] Guj. 22 


tended that though it is true that th 
auction purchaser acquires title only oi 
the sale becoming absolute under Rule 9 
of Order 21, C.P.C., once it becomes ab 
solute, it relates back to the date of th 
sale by virtue of the deeming fiction o 
Section 65 and if that is so, the tenant 
occupying the property sold in court auc 
tion become the tenants of the auctio 
purchaser with retrospective effect fron 
the date of the sale and thus becom 
liable to the payment of rent to the auc 
tion purchaser from that date, It wa: 
pointed out that in this case on 28t} 
March, 1958 i.e. after the court sale bu 
before the sale became absolute, thi 
plaintiff had informed the defendants by 
a notice that the property was sold to hin 
In court auction and hence they were in- 
ducted in the suit property by the judg- 
ment-debtor mala fide. Pointing out te 
these facts, Shri Patel, contended tha 
since the defendants knew that the plain- 
tif had acquired an interest in the pro- 
perty by virtue of the court sale they 
Should not have paid rent to the judg- 
ment-debtor subsequent to 18th March 
1958 ie. subsequent to the date of the 
above notice. According to` Shri Patel 
since the sale had not become absolute 
the right course which the defendant: 
could have adopted was either to deposit 
the rent in court or to file an inter-plea- 
der suit. In this connection, Shri Patel 
also pointed out to the provisions con- 
tained in Section 50 of the Transfer of 
Property Act, which protects a tenant, 
who has paid rent or profits of any im- 
movable property in good faith to any 
person from whom he has held this pro- 
perty in good faith. According te Shri 
Patel, therefore, the defendants having 
acted in collusion with the judgment- 
debtor cannot be said to be possessing any 
good faith and, therefore, cannot avail of 
the protection of Section 50 of the Trans- 
fer of Property Act. 


13. In my opinion, the above con- 
tentions of Shri Patel are not acc2pteble 
because even though it is true that the 
deeming fiction contemplated by Sec. 65 
of the C. P. Code acts in retrospection 
from the date of sale, the fact remains 
that before the sale became absolute, no 
such deeming fiction was available to the 
plaintiff in this case and if that is so, it 
cannot be said that the judgment-debtor 
from whom the defendants took the lease 
of the suit property was not entitled to 
defendant. The 
ownership over the suit property could 
never have remained in abeyance and if 
before the sale became absolute, the 
plaintiff had not acquired a perfect title 
over the .suit property, it must follow 


that the ownership of the suit property 
continued to vest in the judgment-debtor 
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till the sale became absolute. In other 
words, it was the judgment-debtor and 
the judgment-debtor alone, who could 
have received rent from the defendants 
with regard to the suit property as their 
landlord. If that be the legal position, the 
defendants were bound to pay rent for 
the disputed period only to the judgment- 
debtor. In fact, they have paid this rent 
to the judgment-debior and if they have 
paid it in obedience to the legal position, 
it cannot be said that they have paid 
mala fide. This court has held in Dave 
Sadashiv Jaikrishna v. Rana Govubha, 
(1962) 3 Guj LR 1007 that it is only when 
the sale is confirmed by the court under 
the provisions of Order 21, Rule 92, C.P.C. 
that the judgment-debt is extinguished 
and until confirmation of the sale, the 
judgment-debt remaims outstanding and 
subsisting. With respect, I agree with this 
view. One consequence of the judgment-~ 
debt remaining outstanding till the date 


of the confirmation of the sale is that the ` 


judgment-debtor continues to remain as 


the owner of the property till the sale is ` 


confirmed. Of course, when the sale is 
knocked down in favour of the auction 
purchaser, the auction purchaser does get 
an interest in the property sold in ‘auc- 
tion. But that interest falls far short of a 
clear and absolute title and if that is - so, 
it would not be correct to say that the 
defendants should not and could not have 
paid any rent for the disputed period to 
the judgment-debtor. 


13-A. Shri Patel relied upon two 
decisions one of Lahore High Court and 
the other of Rangoon High Court in sup- 
port of his contention that on sale þe- 
‘coming absolute the property vests in the 
auction purchaser with retrospective 
effect and, therefore, the payment of rents 
by the defendants to the judgsment-deb- 
tor is illegal, These two decisions are 
Abdul. Ghani v. Lala Lal Chand, AIR 1940 
Lah 230 and Ma Hawa Bi v. Sein Kho, 
AIR 1928 Rang 67 (2). In my opinion, 
mone of these two decisions is helpful to 
the plaintiff. In the Lahore case one Lal- 
chand Khosla had taken one property 
called ‘C’ on mortgage and subsequently 
also obtained an arbitration award with 
regard to this property im his favour. This 
award was subsequently turned into a 
court decree. In the meanwhile one 
Abdul Ghani was alleged to have pur- 
chased this property by an oral sale. This 
Abdul Ghani also obtained an award de- 
cree in his favour, Thereafter Lalchand 
Khosla purchased the property in court 
sale in execution of the decree which he 
had obtained. Then he instituted a suit for 
possession of that property against Abdul 
Ghani. The trial court decreed that suit in 
favour of Lalchand Khosla but rejected 


his prayer for ‘mesne profits. He, there- 
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fore, approached Lahore High Court in 
appeal. Disposing of this appeal, the High 
Court is found to have observed as under: 


_ “Turning now to the appeal of Lal 
Caand Khosla as regards mesne profits, 
the trial court held that as the sale certi- 
ficate had only been granted in 1936 and 
as no notice had been given by Lal Chand 
Khosla to Abdul Ghani io vacate the pro- 
perty or be liable for mesne profits, 
therefore mesne profits could not be al- 
lowed to him. The Commentary of Mulla 
on the Civil Procedure Code under Sec- 
tion 65 shows clearly that this reasoning 
is not correct. The title to the property 
after the sale is made absolute vests in 
the auction-purchaser from the date of 
the sale according to the section and the 
leamed Commentator points out that the 
old rulings to the effect that the right to 
pessession only accrued from the date of 
the sale certificate are no longer good law. 
The learned counsel for the respondent 
could only contend that notice had not 
been given by Lal Chand Khosla to Abdul 
Gnani and this point should be taken into 
consideration, I have already pointed out 
that Lal Chand Khosla had applied for 
pcessession and was resisted by Abdul 
Ghani. Abdul Gnani therefore clearly had 
nctice of the claim of Lal Chand Khosla 
to possession, and had resisted it. It was 
nct necessary that a separate notice 
should be given that if he did not give up 
pcessession, he would be Hable for mesne 
profits.” ` 


These observations show that the ques- 
tion which is involved in the appeal be- 
fore me was mot involved in the casé be- 
fore the Lahore High Court and that the 
only question which that High Court has 
considered is whether Abdul Ghani had 
a notice to vacate the property or not. 
Moreover, there is absolutely nothing in 
the recorded judgment of the Lahore 
High Court to show that the mesne pro- 
fits which were in dispute were relating 
to any period before sale became absolute. 
Under these circumstances, the above 
quoted observations of the High Court in 
that case do not help the plaintiff. 


14. In the Rangcon decision also 
the question which was considered by the 
Hish Court was entirely different. There 
the contention which was urged before 
the High Court was whether the plaintiff 
bought only the lands in question and 
whether she was entitled to rent in view 
of Section 8 of the Transfer of Property 
Act. The legal effect of the provisions of 
Section 65 of C.P.C. read with Order 21, 
Rule 92, C.P.C. was not considered in 


that case, Under the circumstances, even 


this Rangoon decision is of mo help to the 
plaintiff. 


Ps, 
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15. During the course of his argu- 
ment Shri Patel referred to one decision 
given by the High Court of Bombay in 
Girdharlal Harilal v. Liladhar Amthalal, 
33 Bom LR 1123 = (AIR 1931 Bom 539). 
In that case, the question was whether 
the lease which was created by the mort- 
gagor on the suit property was affected 
by doctrine of lis pendens and whether 
provisions contained in Section 52 of the 
Transfer of Property Act did mot affect 
the rights of the plaintiff, who stood in 
the shoes of the second mortgagee. It is 
obvious that this decision has no rele- 
vance to the facts of the present case. 


16. { find that as early as the year 
1933, the Privy Council has endorsed the 
view that the deeming retrospective 
clause of Section 65, C.P.C. does not come 
into operation till the sale becomes abso- 
lute and hence the auction purchaser can- 
not be said to have obtained an indefeasi- 
ble title on the date of the sale. This view 
is taken by the Privy Council in Raghu- 
nandan Prasad Singh v. Commr. of In- 
come-tax Bihar & Orissa, AIR 1933 
PC 101. That was an _ income-tax 
case which went up before their 
Lordships of the Judicial Committee. One 


. of the questions for consideration in that 


case was whether the assessee who had 
purchased im an auction sale the property 
of his mortgagor in execution of his mort- 
gage decree was liable to pay income-tax 
on the amount by which the value of the 
purchased property exceeded the original 
loan advanced to the mortgagor together 
with costs and other incidental expenses. 
The auction sale in that case was confirm- 
ed some years after the sale was knocked 
down, The assessee relied upon the provi- 
sions of Section 65, C.P.C. and contended 
that he must be deemed in law to have 
realised his loan and made a profit not in 
the year when the sale was confirmed 
but in the year in which the title became 
vested in him, namely, the year when the 
sale was held. But their Lordships of the 
Judicial Committee overruled this con- 
tention as is evident from the following 
observations taken from the judgment of 
their Lordships delivered by Lord Mac- 
millan ; 


“Nor on the date of the sale does the 
purchaser obtain an indefeasible right, for 
under Order 21, Rr. 89, 90 and 91 the 
sale may be set aside on various grounds. 
It is only where mo application is made 
under these rules or where such applica- 
tion is made and disallowed that the 
court under Order 21, Rule 92 makes an 
order confirming the sale, whereupon ‘the 
sale shall become absolute’. It is then 
that the process of realisation is complet- 
ed and any profit or income is realised by 


the decree-holder, This is so whether the 
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property is, purchased by the decree- 
holder himself or by a third party, for 
the right of set-off conferred on the pur- 
chasing decree-holder must also be de- 
pendent on the sale being rendered abso- 
lute by confirmation. No doubt Section 65 
of the Code provides that ‘where immov- 
able property is sold in execution of a 
decree and such sale has become absolute 
the property shall be deemed to have 
vested in the purchaser from the time 
when the property is sold and not from 
the time when the sale becomes absolute’, 
but this provision does not come into ope- 
ration unless and until the sale has be- 
come absolute. The actual date of realisa- 
tion is not affected by this retrospective 
vesting of the property.” 


It therefore follows that till the sale be- 
came absolute, the judgmemt-debtor con- 
tinued to be the landlord and as such was 
entitled to colle@t rent from the defen- 
dants as his tenants. The payment of this 
rent to the judgment-debtor by the de- 
fendants, therefore, cannot be considered 
either wrongful or mala fide. A similar 
view is also taken by Madras and Allaha- 
bad High Courts in the cases to which I 
will now make a reference, 


17. In the Madras case of Radha- 
krishna Chettiar v, Ramaswami Ayyar, 
ILR (1954) Mad 1213 Chief Justice Raja- 
mannar and Mr. Justice Rajagopala 
Ayyangar observed that between the date 
of the court sale and its confirmation, the 
only person who was entitled to be in 
possession of the property sold and to 
enjoy or collect the rents and profits from 
it was the judgment-debtor, and that till 
confirmation the auction purchaser had 
only an inchoate right and could not heve 
sustained a suit either for possession or 
for mesne profits. His right to sue for the 
profits of the entire period between the 
sale and its confirmation accrued to the 
plaintiff only on the confirmation of sale. 
The learned Judges have further observ- 
ed that in view of this, the receipt of rent 
and profits during that period by the 
judgmemt-debtor could not be held 
wrongful, In another Madras case of 
Kondava Nayakar v. Ramaswami Naickar, 
AIR 1938 Mad 317, Beasley C. J. has con- 
strued the provisions of Section 65, C.P.C. 
and has held that the payment of rant by 
the lessee to the judgment-debtor was 
quite proper and that he was entitled to 
do so in spite of the fact that there was 
the fiction of relation back of the vesting. 


18. A Single Judge of Allahabad - 
High Court and a Full Bench of that High 
Court have also taken the same view in 
Ram Krishna Kapoor v. Behari Lal Ram 
Sahai, AIR 1968 All 44 and Nidhpal 
Sharma v. Union of India, AIR 1956 All 
360 (FB). 


224 Guj.  {[Prs, 19-22] 
19. In view of this settled position 


in law, the plaimtiff’s claim of compensa- 


tion for the disputed period is found to 
have been rightly rejected by-the lower 
courts. Both of these appeals of the plain- 
tiff, therefore, should fail. 


20. The defendants have filed 
cross-objections in both the appeals. The 
first cross-objection relates to rent for 
the months of June, July amd August, 
1959 which the defendants are said to 
have paid as deposit to the judgment- 
debtor. The defendants now claim that 
` since this payment was valid, the same 
should be deducted from the amount de- 
creed in favour of the plaintiff. The de- 
fendants are not entitled to raise this 
question in these appeals, because neither 
in their written statement nor at any 
stage during the trial, they have contend- 


ed that this deduction should be given’ to, 


them, There was no issue on this point, 
and, therefore, the plaintiff has got no 
opportunity to show how far this claim is 
acceptable. 


21. The second  cross-objection 
which is raised by the defendants is that 
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they have paid some municipal tax which 
was in arrears and, therefore, the amount 
of this tax should be deducted from the 
amount which is decreed. Even this claim 
of the defendants is not sustainable, be- 
cause, there is nothing in evidence to 
show that the arrears of this tax were 
subsequent to the date on which the auc- 
tion sale became absolute. On the con- 
trary the municipal receipt found at Exs. 
102 and 110 shew that the tax in arrears 
was prior to the year 1960-61. Under the 
circumstances, the lower court has rightly 
rejected this plea of the defendants. These 
ene also, should, therefore, 
ail. 


22. The result is that both these 
appeals filed by the plaintiff as well as 
the cross-objections filed by the defen- 
dents fail. They are, therefore, dismissed 
without any order as to costs. The decree 
pessed by the trial court stands confirmed. 


“Appeal & Cross-objections 
`x dismissed. 
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(V 61 € 1) order passed by the Estate Officer was 

FULL BENCH invalid. is ce a es Appellate pe 

cer can e quashe ya writ in e 

; C. R. THAKUR, JJ. Index Note:— (B) Constitution of 
Union of India, Petitioner v. C. India, Art. 226 — New grounds — Peti- 
Baljee and others, Respondents. tion challenging Appellate order with 
Civil Writ Petn. No. 44 of 1971, D/- reference to 1958 Act— Act of 1971 com- 
17-1-1973. ing into force during pendency of pro- 


R . $ ‘ 2 ke 

Index Note:— (A) Public Premises ceedings and parties allowed i9 ma 
(Eviction of Unauthorised Occupants) Act their submissions with reference to 1971 
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v. Finsbury Borough Council 10 
S. Malhotra. for Petitioner; B. B. 
Vaid for Respondents. 


R. S. PATHAK, C, J. :— The Union 
of India is aggrieved by an order of the 
District Judge, Simla. as Appellate Cfficer 
uncer the Public Premises (Eviction of 
Unauthorised Occupants) Act, 1958, 
quashing an order of the Estate Officer 
for eviction of the respondent, Shri C. 
Baliee. 

2. The Grand Hotel. Simla, be- 
longs to the Government of India,. On Ap- 
ri} 15. 1965. the Government executed a 
lease in favour of Messrs Baljee in res- 
pect of a portion of the Grand Hote! for 
three years ending April 14. 1968 on an 
annual rent of Rs. 49,812/- payable 
monthly, There was a clause in the lease 
that it could be renewed at the option of 
the Government upon the expiry cf the 
period of three years.. On January 9/12, 
1968. the Government of India wrote to 
the lessee that it had decided not to re- 
new the lease and that, therefore, vacant 
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possession should be handed over upon 
its expiry. The lessee served a notice 
under Section 80 of the Code of Civil 
Procedure on the Certral Government 
protesting against the direction to vacate 
the premises and relied upon an alleged 
assurance that the tenancy would not 
be terminated. The notice warned that 
a suit for injunction would be filed in 
Case any attempt was made at eviction 
or at letting out the premises to another. 
The Government of India replied on Ap- 
ril 3. 1968 denving the alleged assurance 
and it again called on the lessee to vacate 
the leased property. It appears that the 
lessee did not deliver vossession but con- 
tinued to occupy the property. On June 
v. 1968. the Estate Officer, constituted by 
the Public Premises (Eviction of Un- 
authorised Occupants) Act, 1958, issued 
a notice under Section 4 (1) of that Act. 
After hearing the parties and consider- 
ing the evidence adduced by the parties. 
the Estate Officer made an orcer dated 
March 16, 1970 holding that the lessee 
had failed to prove any authority to con- 
tinue in occupation of the premises after 
April 14. 1968, and that the lessee and 
all other persons concerned were. there- 
fore, in unauthorised occupation of the 
premises and were liable to eviction ac- 
cording to law. On March 25. 1970. the 
Estate Officer passed a forma] order un- 
der S. 5 (1) of the afcresaid Act direct- 
ing Shri C. Baljee and all other per- 
sons in occupation to vacate the premises 
within 30 days of publication of the 
order, An arpeal was filed by Shri C. 
Saljee before the District Judge. Simla, 
who, by virtue of Section 9 of the Act 
is constituted an Aprellate Officer. The 
appeal was allowed by an order dated 
November 10. 1970. on the sole ground 
shat the Act was ultza vires. That ap-` 
pellate order has been challenged by the 
Dresent writ petition. 


3. The Public Premises (Eviction 
vf Unauthorised Occupants) Act. 1958, 
was enacted by Parliament, as the title 
shows, to provide for the eviction of un- 
authorised occupants from public premi- 
ses, Section 5 (1) empowered the Estate 
Officer. appointed under Section 3 of the . 
Act. to make an order of eviction on 
finding that a person was in unauthoris- 
2d occupation of the premises. In the 
avent of the person refusing or failing 
to comply with the order of eviction 
the Estate Officer was authorised by Sec- 
tion 5 (2) of the Act to evict that per- 
zon from and take possession of the pub- 
lic premises and, for that purpose to 
use such force as would be necessary, 
Section 7 of the Act empowered the Es~ 
tate Officer to require such person to 
pay the arreers of rent payable in res- 
pect of the public premises: ard also to 
assess the damages on account of use 
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and occupation of such premises for the 
period of occupation thereafter. In case 
such person refused or failed to pay the 
arrears of rent or the damages the Es- 
tate Officer was empowered to issue a 
certificate to the Collector who would 
proceed to recover the same as arrears 
of land revenue. 


4. In Rajendra Prasad Singh v. 
Union of India AIR 1968 Cal 560 (FB), a 
Full Bench of the Calcutta High Court 
held that the Act permitted the Govern- 
ment, in the exercise of an unguided dis- 
cretion, to adopt either of two alterna- 
tive remedies, one by way of summary 
eviction under Section 5 (2) of the Act 
and the other by way of suit in a court 
of law, and as the former remedy was 
more drastic and more prejudicial than 
the latter Section 5 (2) violated Arti- 
cle 14 of the Constitution and was, 
therefore, ultra vires, In taking that 
view the Calcutta High Court referred to 
the law laid down by the Supreme 
Court in Northern India Caterers (Pvt.) 
Ltd. v. State of Punjab AIR 1967 SC 
1581. Subsequently, the validity of Sec- 
tion 7 (2) of the same Act was challeng- 
ed before a Division Bench of the Delhi 
High Court in Hukam Chand v. S. D. 
Arya Civil} Ref. No. 168, D/- 29-5-1969 
(Delhi) and likewise washeld tobe ultra 
vires, 


5. On June 17, 1968, the Public 
Premises (Eviction of Unauthorised Oc- 
cupants) Amendment Ordinance No. 5 
1968 was promulgated. It was replaced 
by the Public Premises (Eviction of Un- 
authorised Occupants) Amendment Act, 
1968. which came into force on August 
16, 1968. The principa] Act was amend- 
ed by the insertion of Section 10-E, 
which provided: 

“No civil court shall have jurisdic- 
tion to entertain any suit or proceeding 
in respect of the eviction of amy person 
who is in unauhorised occupation of any 
public premises or the recovery of the 
arrears of rent payable under sub-sec. (1) 
of S. 7 or the damages payable under sub- 
sec, (2) of that. section or costs awarded 
to the Central Government under sub-~sec- 
tion (4-A) of Sec. 9 or any portion of 
such rent. damages. or costs.” 
Thereafter, in P. L. Mehra v. D.R. 
Khanna AIR 1971 Delhi 1 (FB), a Full 
Bench of the Delhi High Court. by 
majority, held that the attempt to validate 
the Act by adding Section 10-E was in- 
fructuous inasmuch as the amendment 
was not retrospective and, therefore, It 
failed to validate the Act which was void 
from its very inception. The Appellate 
Officer in the present case appears to 
have proceeded upon the majority view 
taken in that case by the Delhi High 
Court and on that ground has allowed 
the appeal. 
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6. Parliament has since enacted 
the Public Premises (Eviction of Unautho- 
rised Occupants) Act, 1971. The 1971 Act 
repeals the 1958 Act and re-enacts the 
provisions of that Act besides adding 
Sections 11, 15. 19 and 20. It is noteworthy 
that the 1971 Act, while it repeals the 
1958 Act, has been brought into force re- 
trospectively with effect from the date 
on which the 1958 Act had come into 
force, that is, September 16, 1958. Sec- 
tion 11 of the 1971 Act makes it an of- 
fence for a person evicted from any pub- 
lic premises to occupy the premises again 
without’ authority, Sec. 15 bars a court 
from jurisdiction to entertain any suit or 
proceeding in respect of the eviction of 
any person in unauthorised occupation of 
public premises or the recovery of the 
arrears of rent payable under Sec. 7 (1) 
or the damages payable under Sec. 7 (2) 
or the costs awarded to the Central 
Government under Section 9 (5). Sec- 
tion 19 repeals the 1958 Act. Section 20 
is a validating provision, and is of some 
Importance, 

T. Section 20 of the 1971 Act pro- 
vides: 

“20. Notwithstanding any judgment, 
decree or order of any court, anything 
done or any action taken (including rules 
Or orders made. notices issued. eviction 
ordered or effected. damages assessed, 
rents or damages or costs recovered and 
proceedings initiated) or purported to 
have beendone or taken under the Pub- 
lic Premises (Eviction of Unauthorised Oc- 
cupants) Act, 1958 (hereafter in this sec- 
tion referred to as the 1958-Act) shall be 
deemed to be as valid and effective as if 
done or taken 
under the corresponding provisions of this 
Act which. under sub-section (3) of Sec- 
tion 1 shall be deemed to have come in- 
to force on the 16th day of September, 
1958, and accordingly— 


(a) no suit or other legal proceeding 
shall be maintained or continued in any 
court for the refund of any rent or dama- 
ges or costs recovered under the 1958 
Act where such refund has been claim- 
ed merely on the ground that the said 
Act has been declared to be unconstitu- 
tional and void; and 


(b) no court shall enforce a decree 
or order directing the refund of any 
rent or damages or costs recovered un- 
der the 1958-Act merely on the ground 
that the said Act has been declared to 
be unconstitutional and void.” 

; Now, itmay be mentioned that 
in Hari Singh v. The Military Estate Of- 
ficer (1972) 2 SCC 239 = (AIR 1972 SC 
2205) and M/s. Bhartiya Hotel and others 
v. Union of India, a contention was rais- 
ed that Section 5 (1) of the 1958 Act 
violated Article 14 of the Constitution. 
While the appeals were pending the 
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aforesaid 1971 Act was enacted, and the 
Supreme Court was called upon to 
consider whether the 1971 Act was a 
constitutionally valid piece of legisla- 
tion. The Supreme Court observed: 

“The validity of the 1971 Act de=- 
pends on the legislative competence to 
validate anything done or any action 
taken or purported to have been done or 
taken under the 1958 Act. Validation is 
achieved by enacting that anything done 
or any action taken or purported to 
have been done or taken shall 
be deemed to be as valid and 
effective as if such thing or action 
was done or taken under the correspond- 
ing provisions of the 1971 Act. The result 
Is that the 1971 Act is made retrospective 
with effect from 16th September 1958. 
Anything done or any action taken un- 
der the 1958 Act is to be deemed as valid 
and effective under the provisions of the 
1971 Act. The consequence is that the 
validity of action done or taken is tə be 
‘ tested with reference to the provisions 
of the 1971 Act.” 


The Supreme Court then referred to 
State of Mysore v. D, Achiah Chetty 
(1969) 3 SCR 55 = (AIR 1969 SC 477), in 
which it had considered the question of 
legislative competence to remove dis- 
crimination by retrospective legislation 
and had observed: 

osis . the legislature has still the 
competence to put out of action retrospec- 
tively one of the procedures leaving only 
one procedure available namely, the one 
followed and thus to make disappear the 
discrimination. In this way the validat- 
ing Act can get over discrimination.” 
The Supreme Court held that a similar 
position obtained upon the enactment of 
the 1971 Act. It said: 

“The 1958 Act was challenged on 

the ground that there were two proce- 
dures and the choice of either was left 
to the unguided discretion of the Estate 
Officer. The 1971 Act does not leave any 
such discretion to the Estate Officer. Un- 
der the 1971 Act there is only one proce- 
dure. The deeming provision contained in 
Section 20 of the 1971 Act validates ac- 
tions done by virtue of the provisions of 
the 1971 Act.” 
The effect of Section 20, it pointed out, 
was that any action done under the 1958 
Act would be deemed tohave been done 
under the 1971 Aci and as there was no 
vice of discrimination under the 1971 
Act it was laid dawn that the 1971 Act 
had achieved the object of validating ac- 
tions under the 1958 Act. Accordingly, 
the appeals were dismissed. 


9. It is contended for the peti- 
tioner that upon the view taken by the 
Supreme Court in the aforesaid appeals 
it must be held that the order passed by. 
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the Estate Officer against Shri C. Baliee 
must be treated as an order passed under 
the 1971 Act and, therefore, a constitu- 
tionally valid order. Accordingly, it is 
urged, the order of the Appellate Offi- 
cer must be held to be incorrect. The con- 
tention has forze and must be accepted. 


10. The 1971 Act came into force 
with effect from September 16, 1958. It 
must be deemed to have been in force 
throughout the period during which pro- 
ceedings were taken for eviction by the 
Estate Officer against Messrs Baljee and 
during the hearing of the appeal by the 
Appellate Officer. By legal fiction the 
1971 Act must be deemed to have been 
in force at all material times, and the 
principle is well settled that a legal fic- 
tion should be carried to its logical con- 
clusion. Reference may usefully be made 
here tothe classic expositionin East End 
Dwellings Co. Ltd. v. Finsbury Borough 
Council (1952) AC 109 of the principle 
involved while giving effect to a legal 
fiction, Lord Asquith observed: 

“If you are bidden to treat an ima- 
ginary state of affairs as real, you must 
surely, unless prohibited from doing so, 
also imagine as real the consequences and 
incidents which, if the putative state of 
affairs had in fact existed, must inevitab- 
Iy have flowed from or accompanied it 
a... The Statute says that you must 
imagine a certain state of affairs; it does 
not say that kaving done so, you must 
Cause or permit your imagination to 
boggle when it comes to the inevitable 
corollaries of that state of affairs.” 


That passage has received the approval 
of our Supreme Court in State of Bom- 
bay v. Pandurang Vinayak 1953 SCR 
T773 = (AIR 1953 SC 244) and subsequent 
cases. As the effect of the retrospective 
operation of the 1971 Act is to treat the 
1971 Act as being in existence when the 
state Officer and the Appellate Officer 
made their respective orders, those 
orders must be examined in the light of 
the provisions of the 1971 Act. In Commr. 
of Sales Tax v, Bijli Cotton Mills AIR 
1964 SC 154, the Supreme Court ob- 
served: 


“Undoubtedly the Tribunal called 
upon to decide a taxing dispute must ap- 
ply the relevant lew applicable to a 
particular transacion to which the prob- 
lem relates. and that law normally is the 
law applicable as on the date on which 
the transaction in dispute has taken 
place, If the law which the Tribunal seeks 
to apply to the dispute is amended so 
as to make the Jaw applicable to the 
transaction in dispute, it would be found 
to decide the question in the light of the 
law so amended. Similarly, when the 
question has been referred to the High 
Court and in the meanwhile the law has 
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been amended with retrospective opera- 
tion, it would be the duty of the High 
Court to apply the law so amended if it 
applies. By taking notice ofthe law which 
has been substituted for the original provi- 
sions, the High Court is giving effect to 
legislative intent ............ Application of 
the relevant law to a problem raised by 
the reference before the High. Court is 
not normally excluded merely because at 
the date when the Tribunal decided the 
question the relevant law was not or 
could not be brought to its notice.” 


11. It seems, therefore. that the 
order of eviction passed by the 
Estate Officer cannot be said to be ultra 
vires on the ground that the 1958 Act 
contravenes Article 14 of the Constitution. 


12. On behalf of the respondent 
Shri C. Baljee. a number of contentions 
have been raised. 


13. Firstly, it is urged that the 
writ petition is not maintainable because 
it has been brought with reference to the 
1958 Act and claims reliefs on that basis. 
It is also pointed out that the grounds 
taken in the writ petition are those 
which refer to the 1958 Act. There is no 
doubt that the writ petition proceeds on 
grounds and claims reliefs, with refer- 
ence to the 1958 Act, But it could not be 
otherwise, It was filed on April 19. 1971, 
before the 1971 Act had been enacted. 
As the 1971 Act came into force during 
the pendency ofthe writ petition we have 


permitted the petitioner to support its 
ease on the basis of that Act. As re- 


gards the reliefs claimed in the writ peti- 
tion it will be noticed that the petitioner 
has already prayed. specifically for the 
quashing of the order dated November 10, 
1970 passed by the Appellate Officer. 
That relief can be claimed even on the 
basis of the 1971 Act. As regards the 
grounds on which the writ petition is 
based, learned counsel for the parties 
have freely made their submissions with 
reference to the 1971 Act, and it does 
not ‘appear that merely because fresh 
grounds have not been specifically add- 
ed in the writ petition the respondents 
have been prejudiced in any manner. 


14. The second contention on be- 
half of the respondent, Shri C. Baljee. is 
that the 1971 Act cannot apply to the 
facts of the present case because the 
transaction had already concluded under 
the 1958 Act, and the writ petition it is 
pointed out, is not a continuation of the 
proceedings taken under the 1958 Act. 
The submission is that the eviction order 
passed by the Estate Officer and the ap- 
pellate order quashing it passed by the 
Appellate Officer are proceedings which 
are past and closed andthe 1971 Act can- 
not affect them. We are referred to 
Indirg Sohanlal v. Custodian of Evacuee 
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Property AIR 1956 SC 77. In that case 
however, Section 58 (3) of the Adminis- 
tration of Evacuee Property Act, 1950 
specifically provided that the repeal of the 
corresponding Ordinance of 1949 would 
not affect the previous operation of the 
Ordinance, and it was subject thereto that 
anything done or any action taken under 
that Ordinance was to be deemed to have 
been done or taken under the Act as if 


the Act were in force on the day on which 


such thing was done or action was taken. 
The Supreme Court referred to that 
provision when coming to its decision. 
That decision was followed by the Sup- 
reme Court in Dafedar Niranjan Singh 
v. Custodian Evacuee property. The ques- 
tion in the present case is entirely diffe- 
rent. Here there is no provision in the 
1971 Act excluding any transaction or pro- 
ceeding taken under the 1958 Act from 
the operation of the 1971 Act. On the con- 
trary. it has been made retrospective 
with effect from September 16, 1958. and 
the effect of Sec. 20 is to make any- 
thing done or any action taken, or pur- 
porting to have been done or taken under 
the 1958 Act, to be as valid and effective 
fe it was done or taken under the 1971 
Cc ; 


15. Certain passages have been 
read to us from Craies on Statute Law 
5th Edn. pp 368-369 which refer to the 
presumption against taking away vested 
rights and from Maxwell on Interpreta- 
tion of Statutes 11th Edn. pp. 390-391 as 
regards the effect of repeal of one Act by 
another. Reliance was also placed on Sec- 
tion 4 in Chapter 8 of the latter which 
deals with the retrospective operation of 
statutes. I have carefully considered those 
passages, and in my opinion, there is 
nothing there which assists the first res- 
pondent in the present case. The 1971 
Act is clear in its terms. Sec, 19 re- 
peals the 1958 Act, Section 1 (3) declares 
that the 1971 Act shall be deemed to 
have come into force on September 16. 
1958 and Section 20 validates anything 
done or any action taken or purporting 
to have been done or taken under the 1958 
Act as if it was done or taken under the 
1971 Act. 


16. It is urged that the order of 
the Appellate Officer vested a right in 
the first respondent not tobe evicted, and 
the 1971 Actcannot. therefore, be applied. 
It is settled law, I think that the legis- 
Yature can make laws which take away 
vested rights retrospectively, In Ahmeda- 
bad Manufacturing & Calico Printing Co. 
Ltd. v. S. G, Mehta, Income-Tax Officer 
48 ITR 154 (AIR 1963 SC 1436), Sar- 
kar J. observed: 

“The rule no doubt is that a statute 
is presumed not to (affect a vested right). 
But this rule does not apply if the langu- 
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age of the statute indicates an intention 
to ove it a retrospective operation 
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and Hidayatullah J. said: 


“Under ordinary circumstances, an 
Act does not have retrospective opera- 
tion on substantial rights which have be- 
come fixed before the date of the com- 
mencement of the Act. But this rule is 
not unalterable. The legislature may 
affect substantial rights by enacting laws 
which are expressly retrospective or by 
uang language which has that necessary 
result........ 


In my opinion, it cannot be disputed 

that even if the first respondent acquir- 

ed any vested right not to be evicted that 

yi right could be taken away by the 
71 Act. 


17. It is next contended by the 
first respondent that it is not open to 
the legislature to invalidate judgments 
and orders of competent courts, and we 
are referred to Janapada Sabha, Chhind- 
wara v. The Central Provinces Syndicate 
Ltd. AIR 1971 SC 57. In that case, the 
Supreme Court observed: 


"On the words used in the Act, it 
is plain that the legislature attempted to 
overrule and set aside the decision of 
this Court. That, in our judgment, is 
not open to the legislature under our 
constitutional scheme. It is open to the 
legislature within certain limits to amend 
the provisions of an Act retrospeciively 
and to declare what the law shall be 
deemed to have been, but it is not open 
to the legislature to say that a judgment 
of the court properly constituted render- 
ed in exercise of its powers in a matter 
brought before it shall be deemed to be 
ineffective and the interpretation of the 
law shall be otherwise than as declared 
by the court.” 


The observations of the Supreme Court 
were made because Section 3 (1) cf the 
Madhya Pradesh Act before it had the 
effect of nullifying an earlier judgment 
and decree of the Supreme Couri by 
provid ng that the cesses imposed assess- 
ed or collected by the Board in pursu- 
ance of the notifications and notices 
specified in the Schedule would, for all 
purposes be deemed to be, and to have 
always been validly imposed, assessed or 
collected as if the enactment under which 
they were so issued stood amended at 
all material times in accordance with 
that Act, Reliance is also placed on The 
Municipal Corporation of the City of 
Ahmedabad v. The New Shorock Spg. and 
Wve. Co. Ltd. AIR 1970 Sc 1292. The 
Supreme Court in that case followed the 
view taken in Janapada Sabha, Chhind- 
wara AIR 1971 SC 57 (supra). Comment- 
ing on the validity of Section 152 A (3) 
of the Bombay Provincia] Municipal Cor- 
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poration Act 1949 as applied in Gujarat, 
it observed: 


“This is a strangs provision, Prima 
facie that provision appears to command 
the Corporation to refuse to refund the 
amount illegally collecled despite the 
orders of this Court and the High Court. 
The State of Gujarat was not well ad- 
vised in introducing this provision. That 
provision attempts to make a direct in- 
voad into the judicial powers of the State. 
The legislatures under our Constitution 
have, within the prescribed limits, powers 
to make laws prospectively as well as 
retrospectively. By exercise of those 
powers, the legislature can remove the 
vasis of a decision rendered by a 
competent court thereby rendering that 
decision ineffective. But no legislature 
in this country has power to ask the 
instrumentalities of the State to disobey 
or disregard 7 the decisions given by 


n my opinion, the two cases relied onare 
distinguishable from the present case. 
The Supreme Court. it will be noted, had 
not declared Sections 5 and 7 of the 1958 
Act to be ultra vires and therefore it 
cannot be said that there was any de- 
Slaration of law as is contemplated by 
Article 141 of the Constitution. Then, 
neither the High Court nor the Supreme 
Court had at any time decided whether 
the first respondent was liable to evic- 
tion under the 1958 Act. That dispute 
was never adjudicated upon between the 
parties by either courts. There was also 
no attempt by the legislature in Janapada 
Sabha (supra) to amerd the law and then 
validate the offending action in the light 
af the amended law, The present zase is 
one where the law has been amended 
retrospectively and the question is whe- 
ther in this writ petition against the 
order of an inferior authority that order 
can be sustained in view of the amended 
law. That the case falls outside the 
prohibition which the Supreme Court had 
in mind is borne out by the further 
observations of the Supreme Court in 
Janapada Sabha (supra) where in sup- 
port of its decision in that case it ex- 
plained: 


“This Court in Amalgamated Coal- 
fields Ltd’s case, 1963 Supp (1) SCR 172 
= (AIR 1964 SC 1013), held that the 
cess was not validly imposed and levied 
because the sanction of the State Gov- 
ernment was not obtained at the time of 
enhancing the rate o= levy of tax. That 
judgment was binding between the par- 
ties and also by virtue of Article 141 
binding on all Courts in the territory of 
India. The Legislature could not sav 
that declaration of law was either errone- 
ous. invalid or ineffective either as a 
precedent or between the parties.” 
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The aforesaid observations of the Supre- 
me Court in the two cases mentioned 
above were referred to by Deshpande, 
J. in P. L. Mehra, AIR 1971 Delhi 1 
(supra), and the first respondent has in~- 
vited our attention to the observations 
made there, In my opinion. nothing 
said there is of any assistance to the 
first respondent. 


18. On behalf of the first respon- 
dent reference has also been made to 
Jairam Singh v. State of Uttar Pradesh 
AIR 1962 All 350. It may be pointed out 
that the learned Judge of the Allaha- 
bad High Court based his decision 
on the observation that the Governor of 
Uttar Pradesh did not express in clear 
terms that the ordinance in question was 
being given a retrospective effect but 
indicated indirectly by implication that 
the Ordinance would have a retrospective 
effect, As in the present case the 1971 
Act is clearly retrospective, I need not 
enter into the question whether the view 
oe hy the learned single Judge is 
right, 


19. It is then contended by the 
first respondent that Section 15 of the 
1971 Act. even though read with Section 1 
of the Act cannot be construed as vali- 
dating decrees which have already been 
passed in suits, and that civil court dec- 
rees already passed wouid not become 
a nullity. It is pointed out that in Sec- 
tion 20 only certain proceedings have been 
saved and they are those covered by 
clauses (a) and (b) of S. 20. I am unable 
to appreciate the force of that conten- 
tion. No such question arises in the case 
before us. Section 15 bars the jurisdic- 
tion of a court to entertain a suit or pro- 
ceeding in respect of the eviction of a 
person under the Act or the recovery of 
arrears of rent or of damages payable 
under the Act. No relief has been sought 
by the petitioner in the present case in 
respect of such a suit or proceeding. and 
therefore, no question arises of consider- 
ing the application of Section 15. 

20. The first respondent also con- 
tends that the writ petition is barred by 
laches, The impugned order of the Ap- 
pellate Officer was made on November 
10, 1970 and, as has been observed. the 
writ petition was filed on April 19. 1971. 
The petitioner has attempted to explain 
the delay in paragraph 15 of the writ 
petition. The petitioner has averred that 
a certified copy of the impugned order 
had to be obtained and the Ministry of 
Law as well as the Ministry of Finance 
of the Central Government had to be 
consulted, The Central Government had 
also taken proceedings for appealing to 
the Supreme Court against the decision 
ofthe Full Bench of the Delhi High Court 
in AIR1971 SC 1 (supra), andthe ap- 
peal was lodged in February 1971. It was 
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thereafter that the decision was taken to 
file the present writ petition. Nothing has 
been shown in the return filed by the 
first respondent to indicate why this 
explanation should not be accepted. Ia 
my opinion, there is good ground for con- 
doning the delay. The Central Govern- 
ment acted prudently in seeking the 
advice of the Ministry of Law and the 
Ministry of Finance and also in waiting 
to see whether an appeal could be filed 
in the Supreme Court against the deci- 
Slon of the Delhi High Court before 
deciding whether it should file the pre- 
sent writ petition. Had the Delhi High 
Court refused a certificate to the Cent- 
ral Government for appealing to the 
Supreme Court and had the Supreme 
Court thereafter refused special leave to 
appeal, on the ground that the decision 
of the Delhi High Court was not con- 
trary to law the Central Government 
could well have taken the view then that 
there was no point in filing the present 
writ petition. 


2l. Besides contending that the 
eviction order passed by the Estate offi- 
cer is constitutionally valid and the 
Appellate Officer erred in holding to 


the contrary, the petitioner also urges 
that if the 1958 Act was ultra 
vires the Appellate Officer. being a 
creature of that Act. had no juris- 
diction to entertain the appeal and, 
therefore, his appellate order in favour 
of the first respondent is void. In the 


view that I have taken of Section 20 of 
the 1971 Act and the retrospective appli- 
cation of that Act, it is clear that the 
proceeding taken before the Appellate 
Officer must be deemed to have been 
taken under the 1971 Act. In the cir- 
cumstances, the appellate order cannot 
be said to be void. But it is another 
thing whether that order is correct in 
law. That is open to examination by 
this Court, The decision in Lakshmi 
Kant Jhunjhunwala v. State of Uttar 
Pradesh AIR 1965 All 420 (FB). discusses 
the import of the expression ‘as if”. and 
lays down that the expression is used tc 
give constitutional validity to an order 
and does not refer to its correctness 
on the merits. The case of the peti- 
tioner is that the 1971 Act has 
the effect of validating the evic- 
tion order and. therefore, the ground 
upon which the appellate officer has al- 
lowed the appeal does not survive, It 
seems to me clear that the order of the 
Appellate Officer can be examined as to 


lts correctness. and for the reasons set 
out above it is Hable to be quashed. 

22. It has been said that this 
Court should confine the exercise of its 


writ jurisdiction to keeping the Tribunals 
within their jurisdiction and not to cor- 
rection of mere errors. Reliance has 
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been placed on Bhutnath Chatterjee v. 
State of West Bengal. (1969) 3 SCC 675 
= (ATR 1969 NSC 73) and the Ahmeda- 
bad Mfg. & Calico Ptg. Co, Ltd. v: Ram- 
tahel Ramanand AIR 1972 Sc 1598 = 
(1972 Lab IC 864). In my opinion, the 
error in the order of the Appellate offi- 
cer is amenable to correction by this 
Court under Article 226 of the Constitu- 
tion. By reason of the legal fiction that 
the 1971 Act is retrospective with effect 
from September 16, 1958, and having 
regard to Section 20 of that Act, it must 
be taken that the Appellate Officer .com- 
mitted a manifest error of law in holding 
that the eviction order passed by the 
Estate Officer was invalid. It is clear, 
therefore. that the order of the Appel- 
late Officer can be quashed by a writ 
in the nature of certiorari. 

23. The Estate Officer decided a 
number of questions raised by the first 
rescondent when making the order for 
eviction. Those questions have not been 
considered on the merits by the Appel- 
late Officer. who has allowed the appeal 
merely on the ground that the eviction 
order was ultra vires. Now that the 
appellate order is being quashed and 
thereby the appeal before the Appellate 
Officer stands revived. it will be for the 
Appellate Officer to dispose of the re- 
maining questions on their merits, 


24, The writ petition is allowed. 
The order dated November 10, 1970 
passed by the District Judge, Simla as 
Appellate Officer is quashed.. It will be 
open to the Appellate Officer to dispose 
of the appeal afresh. The appellant is 


entitled to its costs, which I would assess 
at Rs, 150/-. 
CHET BAM THAKUR, J.— 25. I 


agree, . 

D. B. LAL, J.:— 26. Ihad the advan- 
tage of reading the judgment of my Lord 
the Chief Justice, and I am in entire 
agreement with that judgment. I would, 
however, like to say afew words as to the 
effect of repeal and savings contained In 
Sections 19 and 20 of the Actof1971. The 
argument before us was, that the order 
of eviction passed by the Estate Officer 
_was set-aside by the appellate Officer and 
therefore the said order of eviction hav- 
ing merged in the subsequent order and 
having been set aside was a final order 
‘which could not be reopened with refer- 
ence to Section 20 of the Act of 1971. 
Reliance. in this connection, was placed 
on AIR 1956SC 77 and AIR 1961 Sc 1425. 
In these two cases, their Lordships of the 
Supreme Court were considering the pre- 
vious order of the Custodian passed under 
Ordinance 27 of 1949 which had be- 
come final for the purpose of revision 
-under Section 27 of the Act 31 of 1950 
which repealed the said Ordinance. In the 
second case, it was held that the order 
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of the Custodian had become final and 
therefore it could not be revised under 
Section 27 of the Act 31 of 1950. In the 
first case, the application given to the 
Custodian was pending decision when the 
amending Act came into force and there~ 
fore it was held that nothing had become 
final under the Ordinance 27 of 1949 and 
therefore Section 27 of Act 31 of 1950 
was applicable and the order of the Cus- 
todian was revisable. 

27. Section 56 (3) which their 
Lordships have quoted in their judgment 
stood in the following terms:— 

*58, (1) The Adrninistration of Evas 
cuee Property Ordinance, 1949 (27 of 1949) 
is ial repealed, 
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(3) The repeal by this Act of the 
Administration of Evacuee Property 
Ordinance, 1949 (27 of 1949) .................. 
Shall not affect the previous operation 


thereof, and subject thereto, anything 
done or any action teken in the exercise 
of any power conferred by or under that 
Ordinance shall be deemed to have been 
done or taken in the exercise of the 
powers conferred by or under this Act, 
as if this Act were in force on the day 
on which such thing was done or action 
was taken.” 

It is evident from the aforesaid repeal- 
ing provision that Section 58 (3) would 
not affect the previcus operation of the 
Ordinance 27 of 1943, meaning thereby 
that any action eccmpleted within the 
prevision of that Ordinance was not to 
be called into questicn under any provi- 
sion of the amending Act. In the case be- 
fore us, such a condition never exists in 
the languaga used in Section 20 of the 
Act of 1971 which may be reproduced 
below:-—~— 

“20. Notwithstanding any judgment, 
decree or order of any court, anything 
done or any action taken (including rules 
or orders made. notices issued, evictions 
ordered or effected, damages assessed, 
rents or damages or costs recovered and 
preceedings initiated’ or purported to 
have been done or taken under the Pub- 
lic Premises (Eviction of Unauthorised 
Occupants) Act. 1958 (hereafter in this 
section referred to as the 1958-Act) shall 
be deemed to be as valid and effective as 
if such thing or action was done or taken 
under the corresponding provisions of 
this Act which. under sub-section (3) of 
Section 1 shall be deemed to have 
come into force on the 16th day of Sep~ 
tember. 1958. and azcordingly— 

(a) no suit or other legal proceeding 
shall be maintained or continued in any 
court for the refund of any rent or dama~ 
ges or costs recovered under the 1958 
Act where such refund has been claimed 
merely on the ground that the said Act 
has been declared to be unconstitutional 
and void: and 
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(b) no court shall enforce a decree 

or order directing the refund of any rent 
or damages or costs recovered under the 
1958-Act merely on the ground that the 
said Act has been declared to be uncon- 
stitutional and void.” 
It could, therefore, be successfully can- 
vassed on behalf of the petitioner that 
within the meaning of S. 20 a legal] fiction 
was created to keep alive the provisions 
of the Act of 1971 with effect from 16th 
day of September, 1958 and if any evic- 
tion was ordered by the Estate Officer it 
would be deemed to be ordered under the 
corresponding provisions of the Act of 
1971. The legal fiction cannot be bogged in 
the middle and must be completed from 
one end to the other with all its neces- 
sary consequences, In fact. nothing was 
left intact for the Act of 1958 which was 
not in consonance with the provisions of 
the Act of 1971, with the result that what- 
ever infirmity is detected in the order 
made under the Act of 1958 is made good 
under the Act of 1971. 

28. If Section 20 is applied to the 
present case, the only logical inference to 
which one can reach is that notwithstand- 
ing the judgment of the appellate Officer, 
the order of eviction made by the Estate 
Officer under the Act of 1958 shall be 
deemed to be as valid and effective as if 
such order was made under the corres- 
ponding provision of the Act of 1971. The 
deeming provision made the correspond- 
ing provisions of the Act of 1971 very 
much in force on the date the order of 
eviction was made by the Estate Officer. 
Therefore, the judgment of the appellate 
Officer was really ineffective and would 
not destroy the eviction order, In fact, 
the appellate Officer did not make any 
positive order so as to be covered under 
the words: “anything done or any action 
taken (including rules or orders made, 
notices issued, evictions ordered or effect- 
ed, damages assessed, rents or damages 
or costs recovered and proceedings initiat- 
ed)” used in Section 20. He has merely 
quashed the order of eviction of the Es- 
tate Officer because, according to him, 
the relevant provision of the Act of 
1958 was ultra vires. In my opinion, Sec- 
tion 20 of the Act of 1971 has been enac- 
ted to meet the present situation: Not- 
withstanding the judgment of the appel- 
late Officer, the order of eviction made 
by the Estate Officer under the Act of 
1958 shall now hold good under the Act 
a 1971 and cannot be called into ques- 
ion. 


29. I am. therefore, in entire ac- 
cord with my Lord the Chief Justice, and 
the petition will have to be allowed with 
the necessary consequences, 

BY THE COURT 30. For the 
reasons disclosed in our respective judg- 
ments we allow the writ petition. and 


Kirpg Ram v. 


Malha (D. B, Lal J.) [Prs. 1-2] H.P. 9 


quash the order dated November 10, 
1970 passed by the District Judge, Simla 
as Appellate Officer. It will be open to 
the Appellate Officer to dispose of the 
appeal afresh. The appellant is entitled 
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Index Note:— (A) High Court Rules 
and Orders — H. P. High Court Rules 
and Orders, Vol. V, Ch. I, Part i, R. 2 (b) 
— Memo of appeal not accompanied by 
copy of judgment — Copy not filed 
within period given by Court nor exten- 
sion asked for — Appeal is not compe- 
tent. 

Brief Note:-— (A) The High Court 
rules have statutory basis. The orders 
made by the Dy. Registrar of the Court 
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D- 


are deemed to be the orders of the 
Court, (Paras 3, 5) 
Index Note:— (B) Limitation Act 


(1963), S. 12 — Application for copy of 
judgment filed after expiry of limitation 
period —- Time spent in taking copy 
could not be taken into consideration. 
AIR 1960 Punjab 298 Followed. 
(Para 6) 

Cases Referred: Chronological Paras 
(1972) C. R. No. 43 of 1971. D/- 

24~7-1972, (Him Pra). Om Parkash 

v. Shyam Lal 
AIR 1960 Punj 298 = ILR (1959) 

Punj 2259, Custodian, Evacuee 

Property Punjab v. Prabhu Dayal 

Chhajan lal 


P. N. Nag. for Appellants: $. 
hotra, for Respondent No 1. 


JUDGMENT:— This 
is directed against the decision dated 
11-12-1968 of the District Judge Simle, 
wherein the decision of the Senior Sub- 
Judge Chamba in a suit for declaration 
and possession relating to 35 bighas amd 
odd land situate in Mohal Balana. Par- 
gana Bhatti Tikri of District Chamba, 
has been set aside and the suit has been 


Mal- 


second appeal 


decreed. Accordingly the defendants 
abe aa up in second appeal in this 
Ourk 


2. The second appeal was filed 
on 18-3-1969. It is admitted on all 
hands that the appeal was time barred 
by three days. On 19-3-1969 the Deputy 
Registrar made a note ‘signifying (a) that 
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the correct provision of law under which 
the appeal was filed was not stated. (b) 
that the valuation for purposes of juris- 
diction was not given. (c) that the ap- 
peal was time barred by three days. (d) 


~ that the judgment of the trial Court was 


not filed, and (e) that the application was 
given under Section 5, Limitation Act. 
which also contained the prayer for 
permission to file a copy of trial Court’s 
judgment. The application was. how- 
ever, not supported by an affidavit. The 
Deputy Registrar accordingly ordered 
the memorandum of appeal to be re- 
turned and to be re-filed within one 
week. 


3. I would like to make it clear 
at the outset that the Deputy Registrar 
was acting on behalf of the Court and 
whatever orders he made were more or 
‘less of a ministerial nature and could be 
stated to be the order of the Court sub- 
ject to modification by any learned 
Judge to whom the said order migh* 
have been put up for reconsideration. 
Since no reconsideration took place of 
this order. it should be deemed to have 
been the order of the Court and the ap- 
pellants were required to comply with 
the shortcomings pointed out by the 
Deputy Registrar within one week with 
effect from 19-3-1969. The appellants 
got their affidavit prepared and swe2ared 
on 30-3-1969 and on 10-4-1969 the 
learned counsel representing the appel- 
lants answered the shortcomings pcinted 
out by the Deputy Registrar. He point- 
ed out, inter alia, that the time spent in 
taking the copy of judgment of the trial 
Court was also to be reckoned and as 
such the appeal was within time and 
could not be stated to be time barred 
by three days. Apart from that. the stat- 
ed that the copy of the judgment cf the 
trial Court was somewhere misplaced by 
him and hence could not be filed in time. 
Regarding the application under Sec, 5 
of the Limitation Act. he made a note 
that the application was not called for 
and was given “as a precautionary 
measure.” Thereafter the matter was laid 
to rest and no orders were made on the 
application under Section 5. nor any 
notice was taken of the non-compliance 
committed by the appellants of the 
order of the Deputy Registrar. as 
obviously he did not fulfil the shortcom- 
ings pointed out in the appeal within a 
period of one week. 


4, When the appeal came up for 
hearing before me. the question of limita- 
tion was agitated with some vehemence 
and both the learned counsel addressed 
copiously on this question and J proposed 
to give my decision regarding thereto. 

5. The preliminary question in- 


volved in this appeal is really based on 
two contentions. The first contention 1s 
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as to the competency of the apreal. as it 
was not accompanied by required judg- 
ment of the trial Court. The second con- 
tention. of course, relates to the applica- 
tion of Section 5 of =he Limitation Act 
As to the first contention, under the 
High Court Rules & Orders Vol. V, Chap- 
ter-I, Part I, Rule 2 (b). the memoran- 
dum of appeal was required to be ac- 
companied by a copy of the judgment of 
the Court of first instance. Unless such 
a copy was filed, the appeal was not com- 
plete. The appellants could of course take 
some time from the Court to file 
a copy of that judgment.In the instant 
case, the time granted was of one week 
and the copy was not filed within this 
period. It was rather filed on 10-4-1969. 
There is no affidavit of the appellants 
justifying the delay which they committ- 
ed in filing such copy. The learned coun- 
sel, of course, noted at the fag-eng of 
the application filed under Section 5 that 
the copy was misplaced somewhere in his 
office He too did not take care to get 
further extention oz time. after one 
week was granted by the Registrar for 
this purpose No details are given in the 
application as to the date when the copv 
was misplaced and as to the date when 
it was actually found. It appears. the 
learned counsel just became inactive after 
mentioning this fact in the application 
and chose to re-file the appeal on 
10-4-1969 as if he could do that even on 
a much later date. The rule laid down 
by the High Court has a statutory basis 
The appeal was decidedly incompetent 
as it was neither accompanied by a con 
of the judgment of the trial Court, nor 
the said copy was filed within the period 
deemed tobe given by the Court. In fact 
no prayer was made for the extension of 
any such period which was initially one 
week. I would, therefore, hold that the 
appeal was not validly filed before 
10-4-1969. There is no explanation for 
delay upto this date and it is time barr- 
ed and must be dismissed. 


6. Regarding the application un- 
der Section 5 of the Limitation Act, 
firstly it deals with the period cf three 
days only. Since there is an affidavit that 
the appellants fell sick. it may be stated 
that the ground stated was justified. The 
appellants claimed limitation from the 
time spent in taking the copy of the 
judgment of the trial Court. Under Sec- 
tion 12 of the Limitation Act, that time 
could not be taken into consideration 
(see: Custodian. Evacuee Property Pun- 
jab v. Prabhu Daya] Chhajan Lal (AIR 
1960 Pun 298)). Apart from this, there 
was no valid reason for delay upto 
10-4-1969 when the appeal was complet- 
ed and filed in Court. For an applica- 
tion under Section 5, the first considera- 
tion is that the expiration of the period 
of limitation gives rise to a right in 
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favour of the decree-holder to treat the 
decree as binding between the parties and 
this valuable right which has accrued i- 
favour of the decree-holder should not 
be dispensed with in a light-hearted 
manner. Besides that, the other considera- 
tion is, sufficient cause for excusing the 
delay, and in the instant case the delay 
is not only of three days but of a period 
upto 10-4-1969 when the appeal was fil- 
ed and the reason given was that the 
copy of the trial Court judgment was 
misplaced somewhere which fact remain- 
ed unsubstantiated. 

T. A learned Judge of this Court 
in C. R. No. 43 of 1971 (Him Pra) (Om 
Parkash v. Shyam Lal) decided on 
24-7-1972 considered the application for 
condonation of delay in filing a copy of 
the judgment of the trial Court. The 
learned Judge found no satisfactory ex- 
planation for the delay and since the 
copy was held to be necessary for com- 
pleting the grounds of revision, the re- 
vision petition itself was rejected. Simi- 
lariy I dọ in the present case which re- 
lates to second appeal. As there is no 
sufficient cause for explaining the delay 
upto 10-4-1969, the second appeal has 
got to be dismissed on point of limitation. 

8. The appeal is dismissed as it 
is time barred. 

9, In the special circumstances, 
the parties are left to bear their own 
costs. 

Appeal dismissed. 
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estopped from pleading that redemption 
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JUDGMENT :~— This second appeal 
has been filed by Shri Ambe Lal and the 
legal representatives of Shri Lachaman 
Dass against the dismissal of ther 
appeal by the learned Additional District 
Judge, Kangra at Dharamsala. The 
plaintiffs claimed that the land measur- 
ing 307 kanals 5 marlas described in the 
head-note of the plaint, situate in Nangal 
Mauza Junat, Tehsil Dehra was in their 
possession since the time of their ance- 
stors. This land in fact had been mortgag- 
ed by the ancestors of the defendants in 
favour of the plaintiffs’ ancestors, An 
area of- 225 kanals 1 marla was mortgag- 
ed with possession by the owners, Chu- 
har, Tega, Diala sons of Salahi with Moti 
son of Kahan on 21st March 1898, vide 
mutation No, 164, whereas the rest of 
the land was already under mortgare 
with possession even prior to 1887-88. 
The plaintiffs contended that they were 
mortgagees with possession for over a 
period of 60 years and had thereby be- 
come owners by lapse of time and, there- 
fore, they sought a declaration in their 
favour to the effect that they are the 
owners and are entitled to remain in 
possession and that the names of the 
defendants be deleted from the revenue 
papers, The defendants opposed the suit 
and also pleaded that the plaintiffs were 
estopped by their act and conduct and 
that the land in fact had been redeemed 
on 23rd July. 1950 and that the defen- 
dants were the owners of the same and 
were in actual possession of the land 


The trial Court found that out of 
the plaintiffs, Sarvshri Ambe Lal and 
Lachhman Dass received Rs. 99/. from 
the defendants on their own behalf 
as also on behalf of all other co- 
mortgagees, some of whom were minors, 
and that the land was redeemed, vide 
redemption deed, Exhibit D. 1. It fur- 
ther held that admittedly some of the 
co-mortgagees cannot allow the redemp- 
tion of the entire land on behalf of all 
the mortgagees. Payment of the mort- 
gage money to some of the several co- 
mortgagees without the consent of the 
other co-mortgagees is not a complete 
discharge of the mortgage debt binding 
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On all the mortgagees. It placed reliance 
for this on 68 Puniab Records 1917, and 
accordingly held that Ambe Lal and 
Lachhaman Dass could not discharge the 
entire mortgage debt on behalf of all 
the mortgagees, some of whom were 
admittedly minors, and that the redemp- 
tion could be only in so far as the 
shares of Ambe La] and Lachhaman Dass 
were concerned. Further. that this pay- 
ment of Rs, 99/- was made only with 
regard to the latter mortgage for Rs. 99/- 
effected vide mutation, Exhibit P. 4, 
which related to the land, kihata Nos. 9 
and 4, in which Ambe Lal amd Lachha- 
man Dass had 1/3rd share. So. the re- 
demption was only to this extent in these 
two khatas. The rest of the land of 
these khatas was not redeemed. Further, 
it was held that the plaintiffs had be- 
come owners ofthe land. khata No. 3 and 
all the plaintiffs excepting Ambe Lal and 
Lachhaman Dass had become owners of 
2/3rd land in dispute of khatg Nos. 2 and 
4. Since Ambe Lal and Lachhaman Dass 
had executed the redemption deed, Ex- 
hibit D.1, and received the mortgage 
amount of Rs, 99/- from the defendants 
they were estopped from denying the re- 
demption of their shares out of khata 
Nos. 2 and 4 to which the redemption re- 
lated. In fine, the court passed the decree 
in favour of the plaintiffs to the effect 
that they were the owners of khata 3 
and that the plaintiffs other than Ambe 
Lal and Lachhaman Dass were also de- 
clared owners to the extent of 2/8rd 
share out of the land covered by khata 
Nos, 2 and 4, in other words, the suit of 
the plaintiffs with regard to 1/3rd share 
in the land. khata Nos. 2 and 4. was dis- 
missed, 


2e Against this judgment and 
decree. dismissing their suit to the ex- 
tent of 1/3rd share, Ambe Lal and 
Lachhaman Dass went in appeal. The 
defendants also filed their cross~-objec- 
-tions with regard to the decree of 2/3rd 
Share passed against them. It aprears, 
subsequently the defendants did not 
press their cross-objections and the same 
were dismissed 


3. Before the learned Additional 
District Judge it was urged by the ap- 
‘ pellants that the trial court had no 
jurisdiction to pass any decree relating 
to the land covered by khata Nos. 2 and 
3 as the sult with regards to these khatas 
was permitted to be withdrawn by the 
trial Court with liberty to bring a fresh 
suit. The learned Additional District Judge 
found that even after the amendment of 
the plaint the plaintiffs included khatas 
2 and 3 which were ordered to be omitt- 
ed by the trial court in the first instance 
on zhe application of the plaintiffs and 
Since they included the same in the 
amended plaint, therefore. the court had 
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the jurisdiction to pass a decree in respect 
of these khatas as well. Further. it was 
urged before him that the findings of the 
trial court were also wrong inasmuch as 
it held that there was no legal and valid 
recemption of a part of the suit land 
by the appellant alone. The learned Ad- 
ditional District Judge held on this point 
that since the remaining co-mortgagees 
were not boumd by the payment made 
by the mortgagors -o Ambe Lal and 
Lachhaman Dass mortgagees, they con- 
tinued fo enjov the status of mortgagees 
in respect of the entire mortgaged pro- 
perty and their mortgage security could 
not be redeemed without their consent 
by the acts of other parties to the 
mortgage. He, accordingly reversed the 
findings of the trial court and held that 
no part of the mortgage had been re- 
deemed. However, he further held that 
the appellants represented to the respon- 
dent-mortgagors that incase the latter paid 
Rs. 99/- the entire mortgage would be re- 
deemed and acting on that representa- 
tion the respondents did pay Rs. 99/- 
to the appellant. The appellants were, 
therefore. estopped from pleading that no 
redemption thas been effected. In any 
case relief of declaration being discre- 
tionary. the discretion of the court was 
not to be exercised in favour of the per- 
sons, like the present appellants, who 
dic not come to the court with clean 
hands. In view of these findings he ob- 
served that the appellants were not en- 
titted to any relief claimed by them and 
that their claim was rightly dismissed 
by the trial court. and he accordiingly 
dismissed the appeal, thus affirming the 
judgment and decree of the trial court. 


4, The first submission made by 
the learned counsel for the appellants in 
this Court is that the lower court had 
no jurisdiction to pass any decree regard- 
ing the land in khata Nos. 2 and 3 as 
the suit in respect of these khatas was 
permitted to ke withdrawn by the lower 
court vide its order dated 15th Decem- 
ber, 1956. But this submission of his has 
sot no force in view of the findings of 
the lower appellate court which after 
perusal of the plaint he found that in 
thea amended plaint the plaintiffs had 
again included the khata Nos. about 
which he had previously made a request 
fov withdrawal, I too have verified this 
fact from the amended plaint and there 
is. therefore, no force in the argument 
advanced by the learned counsel for 
the appellants that the court had no 
jurisdiction topass any decree in respect 
of the khatas 2 and 3. 


5. The second submission is that 
the mortgage is one and indivisible and 
all the mortgagees joined together could 
discharge the mortgage debt and as such 
the mortgage still subsists. This submis- 
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sion, however, appears to have force. 
Under Section 60 of the Transfer of 
Property Act, the integrity of mortgage 
is not broken except where the mortgagee 
has purchased or otherwise acquired as 
proprietor a certain portion of the pro- 
perty mortgaged. In this behalf, I may 
quote the proviso to Section 60. which 
reads as under: 

“Nothing in this section shall entitle 
a person interested im a share ‘only’ of 
the mortgaged property to redeem his 
own Share ‘only” on payment of a pro- 
portionate part of the amount remaining 
due on the mortgage, except only where 
a mortgagee, or, if there are more 
mortgagees than one, all such mortgagees, 
has or have acquired, in whole or in 
part, the share of a mortgagor.” 
Consequently, it follows that the inte- 
grity of the mortgage cannot be broken 
except in the circumstances mentioned in 
this proviso, A similar view has been 
expressed in Pudukad Public Bank. Ltd; 
v. Annamma (AIR 1955 NUC (Trav Co.) 
2218) and Kondayya v. Atchayamma 
(AIR 1955 NUC (Andhra) 4462). In these 
authorities it has been laid down that: 

“Where in a suit against one of the 
mortgagors and the lessee the lessee 
enters into a compromise with the 
mortgagee regarding one of the items of 
the property the mortgage cannot be 
deemed to have been split up by reason 
of the compromise, The mortgage debt 
can be split up only by an agreement 
between the mortgagee and all the 
mortgagors, As one of the mortgagors was 
not a party to the suit on the mortgage 
and he was not a consenting party to the 
compromise the mortgage is not split up. 
in Narain Singh v. Teja Singh (AIR 1955 
Punj 96) also it was laid down that: 


“Under Section 60 the integrity of a 
mortgage is not broken except where the 
mortgagee has purchased or otherwise 
acquired as proprietor a certain portion 
of the property mortgaged)” 


Therefore, the conslusion is that the 
mortgage is indivisible and its integnty 
cannot be broken except with the con- 
sent of the parties. 


6. Further. the mortgage money 
in the present case has been received in 
es to the extent of Rs. 99/- by two 
mortgagees, that is Ambe Lal and 
Lachhaman Dass, without the consent of 
the others, Therefore, in such a circum- 
Stance when there is no consent of the 
other co-mortgagees there cannot be a 
valid redemption which may be binding 
on the other co-mortgagees in discharge 
of -the debt. I am supported in this 
behalf by Eukh Lal v. Kaniman. (AIR 
pee All 98), wherein it is laid down 
at: 


Ambe Lal v. Phina (C. R. Thakur J.) 


[Prs. 5-8] H, P. 13 


“When there are several mortga- 
gees and there is no specification in the 
mortgage-deed in regard to who advanc- 
ed the money, the presumption is that 
the money was advanced in equal shares 
and payment whether by bond or other- 
wise to one of them without consent of 
or reference to the others does not dis- 
Charge the mortgage debt due to others.” 
A similar view was taken in Aruna- 
Chalam Chetty v. Ramasamy Ayyar. (AIR 
1928 Mad 933) and Satindra Nath v. 
Jatinda Nath, (AIR 1927 Cal 425) and 
Mt, Malan v. Tara Singh, (AIR 1922 Lah 
64). It had been laid down in all these 
authorities that the payment of mortgage 
money to one of several co-mortgagees 
without the consent of the other co- 
mortgagees is not a complete discharge 
of the mortgage debt binding on all the 
mortgagees. Therefore, the receipt of 
Rs. 99/- which was part of the mortgage 
money by two of the mortgagees out of 
the several mortgagees could not bind 
the other plaintiffs or for that matter 
the mortgagees and this receipt by the 
two plaintiffs did not amount to a dis- 
charge of the mortgage debt, 


T. The lower appellate Court has 
also come to the conclusion that the 
mortgage contract is indivisible and 
integrity of the mortgage cannot be 
broken except by act of the par- 
ties at the time of contract or by 
operation of law or by acts of the 
parties subsequent to the creation of the 
mortgage by way of novation. He has 
also rightly held that since the remain- 
ing co-mortgagees were not bound by 

e payment made by the mortgagors 
to Ambe Lal and Lachhaman Dass 
mortgagees, they continued to enjoy the 
Status of mortfagees in respect of the 
entire mortgaged property and their 
mortgage security could not be redeem- 
ed without their consent by the acts of 
other parties to the mortgage. J. there- 
ss endorse this view of the Court 

elow. 


8. The appellate Court has. however, 
upheld the finding ofthe trial Court on 
tbe point that the plaintiffs were estopp- 
ed because of their act and conduct in- 
asmuch as they represented to the res- 
pondents-mortgagors that in case the 
latter paid Rs. 99/-. the entire mortgage 
will be redeemed and on that represen- 
tation the respondents did pay Rs. 99/- 
to the appellants. But, in my opinion, 
this view is wholly erroneous because no 
estoppel operates against a statute and 
in this behalf J may refer to Firm 
Kaura Mal Bishan Dass v. Firm Mathra 
Dass Atma Ram, Ahmedabad. AIR 1959 
Puni 646: 

“Where the value of the suit was 
not so determined by the trial Court but 
on the basis of the plaintiffs deposi- 


+ 
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tion claiming higher amount. the Court 
passed the order that it had no jurisdic- 
tion and on dismissal of the suit by 
another Court the appeal filed in the 
Court of the Senior Sub Judge was also 
retumned on ground of having no pecuni- 
ary juridsiction: 


Held that the mere fact that the ap- 

pellant took back the memorandum of 
appeal] from the Court of the Senior Sub- 
ordinate Judge and. in compliance with 
that order, represented the appeal in the 
Court of the District Judge. cannot 
amount to estoppel If the Senior Sub- 
ordinate Judge was competent to enter- 
tain and dispose of the appeal, the con- 
duct of the parties could not take away 
that jurisdiction and could not confer on 
the District Judgea jurisdiction, which 
did not, under the statute, vest in him for, 
there could be no estoppel against a 
statute.” 
Therefore. it is wrong to say that the 
two plaintiffs were estopped by their 
act and conduct by receiving Rs. 99/-. 
However, the appellants must refund the 
amount of Rs, 99/- which ‘they had 
received from the mortgagors. 


9. Consequently, I allow this ap- 
peal, set aside the judgment and decree 
of the trial Court to the extent that the 
plaintiff-appellants were estopped, and 
Pass a decree of the entire land in favour 
cf the plaintiffs against. the defendants. 
However in exercise of the powers under 
Order 41 Rule 33 of the Civil Procedure 
Code, I order the refund of Rs. 99/- by 
the appellants to the respondents. 


19. fin the circumstances of the 
case, I pass no orders as to the costs. 


Appeal allowed. 
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Sharwan Kumar, Petitioner v. Addl. 
Financials Commissioner and others, Res- 
pondents. “| 


C. W. P. Na 63 of 1972, D/- 23-11- 
1972, 


Index Note ‘— (A) H. P. Abolition 
of Big Landed Estates and Land Reforms 
Act (15 of 1954), Section 118 — Revision 
— Application for stay of delivery of 
possession —— Personal hearing not re- 
quired to be given to the petitioner — Ex 
parte rejection of application after giv- 
ing reasons — No interference by High 
Court in writ jurisdiction — Principles of 
natural justice, (X-Ref :— Constitution 
of India, Arts. 226 and 227) (X-Ref :— 
Natural Justice — Principles of) 


_ GQ/HQ/D62/73/LGC 


A.I. R. 


Brief Note — (A) As in view of 
Section 118 (6) the revision petition itself 
can be discosed of without giving a 
personal hearing when the deciding 
authority does not intend to interfere 
with. the order of the subordinate autho- 
rity, there is no need of giving a personal 
hearing in the interlocutory proceedings 
arising out of such petition. 

(Para 12) 


Where the order ofrevisional autno~ 
rity rejecting the stay application, with- 
out giving a personal hearing to the peti- 
tioner contains reasons why he dismissed 
application, the order being a speaking 
order and the remedy itself being dis- 
eretionary the High Court will not in- 
terfere in its writ jurisdiction. (Case law 
discussed) (Para 15) 


Further, in such a case there is no 
violation of principles of natural justice 
as the authority has no duty to act 
judicially. The rules of natural justice 
vary with the varying constitutions of 
statutory bodies and the rules prescribed 
by the Act under which they function. 
The question whether or not any rules 
of natural justice have been contraven~ 
ed, should be decided not under any pre~ 
conceived notions, but in the light of 
the statutory rules and provisions. Case 
law discussed (Para 12, 13) 
Cases Referred: Chronological Paras 
AIR 1972 Him Pra 37 = 1971 Sim 

LJ (HP) 229, Manju v. State 11 
AIR 1972 Madh Pra 134 = 1972 

Jab LJ 409. Bhakwan Sharma v. 

Prescribed Authority, (Transport 

Commr. Gwalior) 15 
AIR 1966 All 156 = 1965 All LJ 

945, Bux Singh v. Joint Director 

of Consolidation U. P. Lucknow 15 
AIR 1966 Punj 485 = 68 Pun LR 

297. Sordar Maharaj Chand v. 

State of Punjab 14 
AIR 1962 SC 1110 = (1972) Supp 

3 SCR 36, Board of High School 

and Intermediate Education U. P, 

v. Ghanshayam Dass Gupta 9 
AIR 1958 SC 398 = 1958 SCR 1240, 

Nagenra Nath Bora v. Commr. of 

Hills Division 13 
AIR 1955 SC 425 = 1955-2 SCR 1. 

Sangram Singh v. Election Tribu- 

nal Kotah 15 
AIR 1952 SC 192 = 1952 SCR 583, 

Veerappa Pillai v. Raman and 


Raman Ltd, 15 
(1924) 1 KB 171 = 93 LJKB 390, 
The King v. Electricity Commrs. 9 


Chhabil Dass. for Petitioner; B. Sita 
Ram, Advocate-General, (for No. 1.); 
R. K. Gupta (for Nos. 2 & 3.) and D. P. 
Sud (for Nos. 7 and 3), for Respondents. 


ORDER :— In this petition under 
Articles 226 and 227 of the Constitution of 
India, Sharwan Kumar has called in ques~ _ 
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tion the order dated 10th May. 1972 
(Annexure-PC) passed by the Additional 
Financial Commissioner. H. P.. whereby 
his application for stay has been dismiss- 
ed without giving a hearing to the peti- 
tioner. 


2. It is stated that the petitioner 
and the respondents 7 and 8 were the 
owners of certain Khasra numbers com- 
prising an area of 21 Bighas, 22 Biswas 
situate in village Baroa. Tehsil Ghumar- 
win, District Bilaspur. One Sant Ram 
father of respondents 2 to 6 was recorded 
as a tenant and claimed to be in posses- 
sion as such. Sometime before 31st May, 
1961. the said Sant Ram filed an applica- 
tion under Section 62 of the H. P. Aboli- 
tion of Big Landed Estates and Land Re- 
forms Act. before the Assistant Collector 
alleging that he was illegally and forcibly 
evicted by the land-owners and therefore. 
he should be restored into possession of 
the aforesaid land. This application was 
accepted by the learned Assistant Collec- 
tor on 3lst May. 1961 and an order re- 
storing possession was granted in favour 
cf Sant Ram and. in addition. a fine of 
Rs. 1.000/- was imposed upon the peti- 
tioner and the respondents 7 and 8. 
Thereafter the matter was agitated by 
the petitioner before the Collector who 
dismissed the appeal preferred before him 
on 21st September. 1967. Subsequently 
two revisions, one after the other. were 
Fled before the Revenue Commissioner 
and the Financial Commissioner and the 
said two revisions were also dismissed on 
2nd December. 1967 and 17th August 
1968 respectively In the meantime Sant 
Ram had died and the respondents 2 to 
6 were made his legal representatives, It 
was alleged by the petitioner that res- 
vondents 4to6 relinquished their tenancy 
rights in favour of the petitioner and 
the respondent No. 7. 


3. During the pendency of the 
aforesaid proceedings, the village of 
Baroa came under consolidation scheme 
and a re-partition took place. with the 
result that the petitioner and respon- 
dents 7 and 8 were granted some other 
land in lieu of the disputed Khasra num- 
bers. However. the contention of the re- 
spondents has been that actual possession 
of the same remained with the petitioner 
and the respondents 7 and 3. On i3th 
December, 1967 the respondents 2 and 3 
filed execution petition before the As- 
sistant Collector and wanted the Court 
to assist them in recovering possession of 
land from the petitioner and the respon- 
dents 7 and 8. In this execution petition. 
objections were filed by the petitioner 
and the respondents 7 and 8. but these 
objections were partly dismissed on 18th 
March, 1969. The Assistant Collector 
granted some relief in respect of the re- 
linquished tenancy rights, as according 
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to him, the tenancy rights had merged 
with the land-owners in respect of that 
specific portion comprising the share 
respondents 4 to 6. The decree-holders 
preferred an appeal before the Collector 
who accepted the appeal to the extent 
that he held that no merger had taken 
place and the tenancy rights could not be 
splitted up. The appeal filed by the judg- 
ment-debtors was, however. dismissed. 
Thereafter the petitioner and respon- 
dents 7 and 8 came in appeal before the 
Commissioner and that appeal too was 
dismissed on 24th August. 1971. Final’ 
they filed a revision before the Financial 
Commissioner which is at present pend- 
ing decision before the Additional Finan- 
cial Commissioner, 


4, The petitioner and respondents 
7 and 8 moved a stay application before 
the Addl, Financial Commissioner. They 
wanted that the delivery of possession 
should not be ordered till the disposal of 
the revision petition. The Addl, Finan- 
cial Commissioner did not issue notice 
for appearance of the petitioner and 
respondents 7 and 8, but considered the 
stay application in absentia and rejected 
the same on merits. 


5. The petitioner has a grievance 
against that order dated 10th May. 1972 
of the learned Addl Financial Commis- 
sioner and has come up in this writ 
petition for quashing the order. He has 
further asked for a direction by this 
Court, to the effect that the learned Addl. 
Financial Commissioner should fix up a 
date after due information to the peti- 
es and re-hear the stay application on 
merit. 


6. The respondents 2 and 3 have 
filed a separate written statement. and 
their contentions are that their father 
Sant Ram was unlawfully dispossessed py 
the petitioner and respon‘lents 7 and 8 
on 24th July. 1985. Immediately there- 
after on 2nd August, 1955 Sant Ram 
presented an application under Sec- 
tions 62 and 63 of the H. P, Abolition of 
Big Landed Estates and Land Reforms 
Act for recovery of possession, The said 
application was made to drag on for a 
couple of years and the Assistant Collec- 
tor made his order on 3lst May. 1961 
that possession be restored to the respcn- 
dents. Thereafter the protracted litiga- 
tion ensued and one appeal and two re- 
visions were filed by the petiticner and 
respondents 7 and 8 although he was un- 
successful in each one of them. Accord- 
ing to these respondents, frivolous ob- 
jectiong were raised during execution 
stage and the petitioner and respon- 
dents 7 and 8 wanted to delay the matter 
still further. Their objections were re- 
jected by the executing Court. They 
came in appeal before the Collector and 
their appeal was dismissed, Later on thev 
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filed the revision before the Addl. 
Financial Commissioner which is still 
pending decision. In this manmer, the res- 
pondents have been deprived of their 
possession from the last 17 years due to 
the delaying tactics practised by the peti- 
tioner and respondents 7 and 8. Accord- 
ing to them, the Addl, Financial Commis- 
sioner had jurisdiction to decide the stay 
application ex parte and it was not re- 
quired of him to have issued notice to 
the petitioner andthe respondents 7 and 
8. According to respondents 2 and 3, the 
order made by the learned Addi. Finan- 
cial Commissioner is legal and is not 
violative of the principles of natural jus- 
tice. It is submitted that the relief of 
stay itself was discretionary with the 
Court and the extraordinary jurisdic- 
tion of this Court could not be exercised 
in case such a relief was not granted to 
the petitioner. 


7. The respondent No. 1 who is 
the Addl Financial] Commissioner has 
filed his affidavit and his contentions are 
that the matter was purely in his dis- 
erelion and he could disallow the relief 
of stay prayed for, According to him. the 
jurisdiction vested in him ang it could 
not be stated that he acted in an arbitrary 
manner. Rather, the respondent No. 1 
carefully considered the allegations made 
in the petitlon and finding them devoid 
of any merit. rejected the interim re- 
lief of stay of delivery of possession, Ac- 
cording to the respondent. even the revi- 
sion petition could be dismissed on merits 
without giving an opportunity to the par- 
ties for a hearing ard as such the in- 
terlocutory matter arising out of such a 
revision petition could as well be rejecte 
ed on merit without issuing notice of ap- 
pearance to either party. 


8. The impugned order Annexure- 
PC and its para 2 may usefully be re- 
produced as below ‘— 


“2 I have carefully considered the 
stay application which is accompanied by 
an affidavit and have come to the con- 
clusion that there are no grounds to 
issue interim stay as prayed for, Ac- 
cordingly the stay avplicatimn is here- 
by rejected.” 


It is evident that the learned Addl. 
Firancial Commissioner did go thorough- 
ly into the allegations contained in the 
petition and the affidavit, and only there- 
after decided not to issue the interim 
stay order. The short question is. as to 
whether in the circumstances a personal 
hearing was required to be given to the 
petitioner. 


9. The well-known English case 
The King v Electricity Commrs. (1924) 
IKB 171. may be referred to. as contain- 
ing the genesis of the authority for ask- 
ing a tribunal to act judicially or quasi- 


their 


judicially, Atkin. 
following tests :— 


“Wherever any body of persons 
having legal authority to determine ques- 
tions affecting the rights of subjects. and 
having the duty to act judicially act in 
excess of their legal authority they are 
subject to the controlling jurisdiction of 
the King’s Bench Division exercised in 
these writs.” 


The emphasis is on the duty to act 
judicially. In Board of High School and 
Intermediate Education, U. P. v. Ghan- 
shyam Dass Gupta (AIR 1962 SC 1110), 
Lordships of the Supreme-Court 
said after referring to the earlier deci- 
sions.— 


“Now it may be mentioned that the 
Statute is not likely to provide in so 
many words that the authority passing 
the order is required to act judicially that 


L. J. laid down the 


can only be inferred from the express 
provisions of the statute in the first 
instance in each case and no one cir- 


cumstance alcne will be determinative of 
the question whether the authority set 
up by the statute has the duty to act 
judicially or not. The inference whether 
the authority acting under a statute 
where it is silent has the duty to act 
judicially will depend on the express 
provisions of the statute read along with 
the nature of the rights affected, the 
manner of the disposal provided. the ob- 
jective criterion if any to be adopted. the 
effect of the decision on the person affect- 
ed and other indicia afforded by the 
statute. A duty to act judicially may arise 
ir widely different circumstances which ` 
it will be impossible and indeed inad- 
visable to attempt to define exhaustive- 
ly.” The abovenoted observation of their 
Lordships points out the circumstances 
under which a duty to act judicially can 
be inferred for a tribunal or an autho- 
rity. 


10. It is obviously correct that any 
statute or rule, never laid down any- 
where that the Additional Financial 
Commissioner was ta issue a notice for 
personal hearing before he could dis- 
pose of the stay application, The empha- 
sis is on the express provisions of the 
statute read along with the nature of the 
right affected and the manner of dispo- 
Sal provided. 


1%. In Manju v. State (AIR 1972 Him 
Pra 37) a Division Bench of this Court 
had the occasion to consider a situa- 
tion under which a duty was cast upon 
the tribunal to act judicially and their 
Lordships in para 57 of that report noted 
what they called “useful tests’ given in 

rof. S. A. De Smith’s “Judicial Review 
of Administrative Action” (2nd Edition 
pages 64 to 76). The very first test laid 
down by the said learned author is: 
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“Whether the performance of ine 
function terminates in an order which 
has a conclusive effect or the force of 
law or is merely advisory, deliberative, 
investigatory, or conciliatory in charac- 
ter which has to be confirmed by another 
authority before acquiring a binding 
force.” 


Applying this test to the present situa- 
tion, the refusal of interim stay did not 
have decidedly any conclusive effect and 
it was only an investigatory stage in the 
proceeding. The revision petition itself 
has not yet been decided and the rights 
of the petitioner would be determined in 
that petition. ` 


12. In this connection it has to 
be understood that in the revision itself, 
a personal hearing was only required to 
be given if the deciding authority had 
the intention to interfere with the order 
made by the subordinate Court. Other- 
wise a personal hearing was not required 
to be given and the petition could be 
dismissed in limine. This is so provided 
in sub-section (6) of Section 118 of the 
H. P. Abolition of Big Landed Estates ana 


Land Reforms Act, 1953. When the main 


revision petition could be disposed of 
without giving a personal hearing, how 
can it be stated that interlocutory pro- 
ceeding arising out of such petition was 
necessarily required to be given a perso- 
nal hearing when prima facie the re- 
venue authority did not imtend interfer- 
ing with the previous order of the sub- 
ordinate Court. at any rate for the dis- 
posal of the stay application. The nature 
of the right affected and the manner of 
disposal provided. thus very much autho- 
rised the tribunal or authority to dispose 
of the petition without giving a personal 
hearing to the aggrieved party. In fact, 
the tribunal or authority had no duty 
to act judicially in so far as its function 
related to the disposal of the stay ap- 
plication. 


13. The learned counsel has em- 
phasized for the rules of natural justice. 
But as observed by their Lordships in 
Nagendra Nath Bora v. Commr. of Hilis 
Division and Appeals, Assam (ATR 1958 
SC 398), the rules of natural justice vary 
with the varying constitutions of Statu- 
tory bodies and the rules prescribed by 
the Act under which they function. The 
question whether or not any rules of 
natural justice had been contravened, 
should be decided not under any pre- 
conceived notions, but in the light of the 
statutory rules and provisions, in the 
present case, no statute or rule has been 
pointed out which could be stated to 
have been contravened by the tribunal, 
and, in my opinion, there was not even 
a duty cast to act judicially and therefore 
a personal hearing was not required to 
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be given to the petitioner qr the respo- 
dents 7 and 8. 

14. In Sardar Maharaj Chand v. 
State of Punjab (AIR 1966 Pun; 485) 
their Lordships were made aware of the 
rule of natural justice providing for a 
personal hearing tc be given to an 
aggrieved party. The observations were 
that the rule of personal hearing is not 
to be observed as a result to “a technical 
conception with a fixed content unre- 
lated to time. place and circumstances.” 
It does not necessarily imply, therefore, 
that a personai hearing in all sets of cir- 
cumstances, though statute may provide 
for it or not, has to be given, In the pre- 
sent case, when the petitioner approach- 
ed the Court with an application and an 
affidavit and stated al] that he could in 
support of his case, and the tribunal con- 
sidered the contents of the application 
and the affidavit and refused to grant an 
interlocutory relief which had practically 
no effect upon the main petition. the 
proceeding cannot be vitiated simply 
because a personal hearing was not given 
to the petitioner. This is all the more so 
because the revision petition itself could 
be dispposed of in a certain contingency. 
without giving a personal hearing and the 
order made upon stay application was nor 
conclusive in nature. 

The order of the learned 
Financial Commissioner has rendered 
substantial justice to the petitioner wilh 
reference to the past history of the case. 
The petitioner and respondents 7 and 8 
are stated to be in illegal possession from 
the year 1955 and nearly 17 years have 
expired and they are postponing delivery 
of possession on one pretext or the other. 
The parties have already gone in several 
appeals and revisions and the learned 
Addl, Financial Commissioner perhaps 
considered that no more latitude could ke 
granted and at any rate a prima facie 
case was not made out for grantinz in- 
terim stay of delivery of possession. No 
exception can be taken to his order be- 
cause a substantial justice seems to have 
been done and the High Court should 
not interfere with his order in exercise 
of its extraordinary jurisdiction; (See: 
Bux singh v. Joint Director of Consolida- 
tion U. P. Lucknow (AIR 1966 Ali 156). 
The Order made by the learned Addl. 
Financial Commissioner contains reasons] 
why he dismissed the application and so 
it is a speaking-order. The remedy itself 
was discretionary and it is difficult for 
this Court to interfere in writ jurisdic- 
tion and ask the revenue authority to go 
into the merits of the case once again 
In the manner stated by the petitioner. 
The relief under Article 226 or 227 being 
discretionary. cannot be invoked merely 
to rectify any error of law or procedure 
unless it has resulted in manifest injus- 
tice. In the intant case, no error of law 


YH. P.  {Prs, 1-3] 


or procedure has been committed and 
clearly no injustice has been caused. 
For this, support can be taken from the 
decision in Bhagwan Sharma v. Prescrib- 
ed Authority (Transport Commr.) Gwalior 
(AIR 1972 Madh Pra 134) in which case 
iheir Lordships relied upon two cases of 
the Supreme Court — AIR 1952 SC 
192 and AIR 1955 SC 425. 


16. In view of what I have stated 
akeve, no substantial ground is made out 
in favour of the petitioner, and the writ 
petition is dismissed, 

17. No order is made as to costs. 

Petition dismissed. 
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Index Note:— (A) Himachali Pra- 
desh Court Fees Act, (1968), Sch. I 
Art, 1 (d) (iv) and Sch. I Art, 4 — 
Applicability. 


Brief Note:— (A) On a petition for 
review of a judgment disposing of a 
writ petition the Court fee is payable 
under Art. 1 (d) fiv) of the Second Sche- 
dule and not under Art. 4 of the First 
Schedule. An application or petition 
under Article 226 of the Constitution 
cannot be described as a plaint for the 
purposes of Art. 4 of the First Sche- 
dule. (Para 4) 


Cases Referred? Chronological Paras 
AIR 1956 Bom 45 = 57 Bom LR 
962. Indrajit Singhjj Vijaysinghii 


v. Rajendrasinghii Vijaysinghiji 2 
(1899) TLR 22 Mad 494, Assan v. 
Pathummea 2 
M. R. Vasudeva, for Appellant; B. 
oe Advocate General, for the 
tate. 


R. S., PATHAK, C. J..— The ques- 
tion before us i whether on a petition 
for review of a judgment disposing of a 
writ petition the Court-fee is payable 
under Article 4 of the First Schedule or 
under Article 1 (d) (iv) of the Second 
Schedule of the Himachal Pradesh Court 
Fees Act. 1968. Anticle 4 of the First 
Schedule reads: 

See for Ist Sch. next page. 

Article T (d) (iv) of the Second Schedule 
reads’ 

Sec for 2nd Sch. next page. 

2. The Schedules specify the Court 
fee payable on the documents mention- 
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‘ described as a plaint. 


A. LR. 


ed therein. Article 4 of the First Sche- 


dule specifies that the court-fee payable 
on “an application for review of judg- 
MENE aN is “ore 'half of the fee 
leviable on the plaint or memorandum of 
appeal.” It necessarily assumes, in my 
opinion, that the judgment of which re- 
view is sought has been made in a 
proceeding initiated by a plaint or a 
memorandum of appeal. That, it seems 
to me. is the only intelligible manner 
in which reference to the words “the 
pleint or memorandum of appeal” can be 
construed, Although the word “plaint” 
has not been defined in the Court-fees 
Act. it must be understood in its well- 
accepted connotation. A plaint has been 
described as “a privatz memorial tender- 
ed to a Court in which the person sets 
fourth his cause of action: the exhibition 
Of an action in writing.” Assan v. Pathu- 
mma, (1899) ILR 22 Mad 494. Section 
26 of the Code of Civil Procedure re- 
quires that “every suit shall be institut- 
ed by the presentation of a plaint...... i 
In common parlance, the word “plaint” 
has now come to mean generally the 
document initiating a suit. In Indrajit- 
singhji Vijaishinghji v. Rajendrasinghiji 
Vijyasinghji, AIR 1956 Bom 45 it was 
held that a petition for letters of admin- 
istration with the will annexed is not a 
plaint. Merely because a petition imitiates 
a proceeding of an original nature does 
not necessarily make it a plaint. A peti- 
ticn under Article 226 of the Constitu- 
ticn invokes the jurisdiction of a High 
Ceurt for the issue of directions. orders 
or writs, including writs in the nature 
of habeas corpus, mandamus. prohibi- 
ticn, qua warranto and certiorari. In 
my opinion, while such g petition initia- 
tes an original proceeding. it cannot be 
The jurisdiction 
of the High Court under Article 226 of 
the Constitution is. in its essential nature, 


. different from that exercised in a suit. 


The Himachal Pradesh Court Fees Act, 
1968 itself contemplates a plaint and a 
petition under Article 226 of the Consti- 
tution as two different documents, While 
Articles 1 and 2 of the First Schedule 
speak of a plaint. Article 1 (d) (iii) of 
the Second Shedule speaks of “an appli- 
cation or petition’ presented to the 
High Court “under Article 226 of the 
Constitution of India. ecis ” I am of 
ofinion that an application or petition 
under Article 226 of the Constitution 
cannot be described as a plaint for the 
purposes of Article 4 of the First Sche- 
dule. Therefore. for determining the 
Court fee payable on the review peti- 
tion before us, reference cannot be made 
to Article 4 of the First Schedule. 


3. The next question is whether 
AS ticle 1 (d) fiv) of the Second Schedule 
is attracted. The petition before us is 
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Number 


i Proper fee 
2 i 3 


` 





“4, Application for review of 
judgment if presented before the 
ninetieth day from the date of 
the decree. 


One half ofthe fee 
leviable on the plaint 
or memorandum of 
appeal.” 


Article 1 (d) (iv) of the Second Schedule reads: 


1, Application for petition. 


(d) When presented to the High Court— 
(i) 


i see 

(iii) Under Art. 226 of the Constitu. 
tion of India other than petitions 
for habeas corpus and petitions 


arising out of criminal proceedings; 
(iv) in all other cases. 


for review of a judgment disposing of 
a petition under Article _ 226 of the 
Constitution. It is a petition made to 
the High Court. It has not been shown 
that it falls under any specific Article 
of any Schedule. In the circumstances. 
it must be considered as falling under 
Article 1 (d) (iv), It is an_application or 
petition presented to the High Court in 
cases other than those expressly speci- 
fied in the Schedules. 

4, I am, therefore, of opinion that 
the court-fee payable is that specified by 
Article 1 (d) fiv) of the Second Schedule 
of the Himachal Pradesh Court-fees 
Act 1968. 

CHET RAM THAKUR, J.:— I agree. 


Order accordingly, 


AIR 1974 HIMACHAL PRADESH 19 
(V 61 C 6) 


CHET RAM THAKUR, J. 


State of Himachal Pradesh, Petitioner 
v. Dhampu, Respondent. 


C. M. P. No. 856 of 1972 in RFA. 
(LA) 15 of 1970, D/- 26-6-1973. 
Index Note:— (A) C. P. C., 1908, 


O. 22, R. 9 (2) — Setting aside abatement 
~« Negligence negatives ‘sufficient cause’ — 
Requisite for. 
Brief Note:— 3} For setting aside 
abatement, sub-rule (2) requires the appli- 
cant to prove’ that he was prevented by 
any sufficient cause from continuing the 
suit. For determining such siflicient cause 
the test to be applied is whether the appli- 
cant was negligent in any way. When neg- 
ligent, applicant cannot be said to prove 
‘sufficient cause’ irrespective of whether ap- 
plicant is a private party or the Govern- 
ment. In the instant case Government’s 
application for setting aside abatement of 


appeal was dismissed on e ground of 
aleni negligence. AIR 1968 All 255 and 
AIR 1964 SC 215, Rel. on. (Paras 6 to 9) 


HO/LO/D361/73/DSM 


Fifty rupees 
Two rupees sixty. 
five paise.” 


Cases Referred: Chronological Paras 
AIR 1968 All 255, State of U. P. v. Naura- 


tan Sing 8 
AIR 1964 SC 215, Union of India v. Ram 
aran 8 

- B. Sita Ram, ` Advocate General, for 
Petitioner; O. P. Sharma, for Kala and 
Chanchalo Devi, P. N. Nag, for Munshi Ram 
(L. Rs), for Respondent, 

ORDER:— In connection with the 
construction of the Pong Dam, the Govern- 
ment had also acquired the land of Dhampu 
in Tikka Behari, Mauja Dugha, Tehsil De- 
hra, District Kangra, It appears that he 
was not satisied with the award of the 
Collector and he filed his objections before 
the Collector for referring the same for ad- 
judication to the Civil Court. The Addi- 
tional District Judge, it appears, enhanced 
the award vide his judgment, dated 24th 
September, 1970. 

2. The State Government filed an 
appeal against this judgment of the Addi- 
tional District Judge enhancing the com- 

ensation amount on the reference petition 
being made by Dhampu claimant. The 
appeal was filed on 19th December, 1970. 
On Ist July, 1972, the Advocate-General 
presented this application CMP No. 365 of 
1972. He had stated therein that the 
claimant-respondent died on 18th February, 
1972 as it had now been learnt by him 
and that he was an oustee from Tikka Be- 
hari: to whom land had been allotted in 
Rajasthan, That one Munshi Ram son of 
Nathu Ram made an application in the 
Court of Additional District Judge on lith 
May, 1972 in the execution proceeding be- 
ing taken against the appellant in that 
Court in which he stated that Dhampu had 
died on 18th February, 1972 and a regis- 
tered will had been executed by him in 
his favour on 9th August, 1961 and the 
compensation money be _ paid to him. 
Thereafter a thorough enquiry had to be 
made eee the heirs and legal repre- 
sentatives of the deceased and the appel- 
lant came to know on 28rd June, 1972 that 
Dhampu died on 18th February, 1979, 
leaving behind his dauthers’ daughters, 
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namely, Smt. Kala Devi, 
Devi and Smt. Kanta Devi alias Gadhoo 
minor. As the deceased was an oustee 
therefore, his whereabouts and place of 
residence were not known to the appellant. 
Besides, the names and addresses of his 
legal representatives could be ascertained 
with extreme difficulty, therefore, he prays 
for the condonation of the delay in filing 
the application for bringing the legal repre- 
sentatives of Dhampu in time and that the 
abatement of the appeal be set aside. This 
application was opposed by the legal repre- 
sentatives of Dhampu. On the pleadings 
the Court framed the following issues:— 


1. Whether the application 
time? 

2. Whether there are sufficient grounds 
for setting aside the abatement? 


3. The appellant-applicant examin- 
ed one Shri Gurbaksh Singh, Ziledar of 
Beas Project at Talwara. 

ISSUE NO, 1: 


A, It is admitted by the appellant 
that Dhampu died on 18th February, 1972 
and the application was made on Ist July, 
1972, after the expiry of 90 days which is 
the limitation for making an application for 
bringing the legal representatives on the 
record. Therefore, the appeal did abate for 
not having filed the application within the 
stipulated period to bring the legal repre- 
sentatives on record. 


5. The appellant filed the applica- 
tion under Order 22, Rule 9 of C. P. Code 
to set aside the abatement of the appeal 
and under Article 171, Limitation Act 
(1908) a period of sixty days is fixed for 
making an application. Therefore, in that 
way the application is within time for sett- 
ing aside the abatement. Hence issue No. 1 
is decided in favour of the applicant. 
ISSUE NO. 2: 


6. In case the application to bring 
the legal representatives of the deceased- 
respondent on record is not made within a 
prescribed period and_the appeal is ordered 
to abate against the deceased-respondent, in 
that case Order 22, Rule 9, sub-rule (2) 
applies for an order to set aside the abate- 
ment and if it is proved that he was pre- 
vented by any sufficient case from continu- 
ing the suit, the Court shall set aside the 
abatement or dismissal upon such terms as 
to costs or otherwise as it thinks fit, In 
order to decide whether there was any 
sufficient cause for delay the test to be 
applied is whether there was any negligence 
on the part of the applicant. We have to 
look into the circumstances of the case. 
Shri Gurbux anea has been examined by 
the appellant-applicant to show that there 
was sufficient cause in making this belated 
application for bringing the legal represen- 
tatives on the record and to set aside the 
abatement and the circumstances are that 
the State learnt about the death of Dhampu 
on llth May, 1972, when the Additional 


Smt. Chanchalo 


is within 
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District Judge directed the department to 
file a reply to the application in a land re- 
ference execution case made by Munshi 
Ram who claimed himself to be an heir of 
Dhampu deceased. Thereupon the depart- 
ment entered upon a local enquiry an 

learnt that Dhampu had died on 18th 
February, 1972, leaving behind two daugh- 
ters daughters an one daughters 
daughters daughter as legal representatives. 
Thereafter the appellant made an applica- 
tion in the High Court on 80th June, 
1972. In cross-examination the witness 
deposed that the enquiry about the death 
of Dhampu and about kis legal representa- 
tives was conducted by him. He could not 
say where Dhampu died nor he directed 
any inquiry with regard to the place of his 
death. Dhampu according to him had been 
allotted land in Rajasthan. He betrayed 
his ignorance if Dhampu was residing at 
Tikka Behari, Mauza Dugha, Tehsil Dehra 
at the time of his death. He has further 
stated that there is a separate department 
dealing with the cases of the oustees regard- 
ing their rehabilitation. The witness has 
also further stated that he entered upon an 
inquiry after one week of the knowledge of 
the death of Dhampu. He proceeded to 
Tikka Bihari and found that the village had 
been vacated by the oustees and there was 
no person living in the village. Then he 
went to the village of Bishan Devi, the 
daughter of Dhampu deceased at Village 
Kimban in Tehsil Nurpur, and there he 
learnt that Bishan Devi too had died leav- 
ing behind three daughters. He did not re- 
member the dete of his visit to village 
Tikka Behari. He proceeded to the village 
of Bishan Devi on the information given by 
the Patwari who assisted him in the in- 
quiry. He did not produce the report 
which is alleged to have been submitted to 
the Executive Engineer, Inspection Division 
of Pong Dam. This is the only evidence 
adduced by the applicant to show that there 
exists sufficient cause for setting aside the 
abatement. Now, we have to see whether 
this evidence discloses a sufficient cause for 
setting aside the abatement. From the 
statement of the witness it appears that the 
department did not know about the death 
of Dhampu till it received a notice from 
the Court of the Additional District Judge, 
in the execution proceedings taken out by 
one Munshi Ram claiming himself to be a 
legal representative of Dhampu deceased 
for payment of compersation amount. No 
reason excepting this has been disclosed in 
the statement of this witness that Dhampu 
had been allotted land in Rajasthan and 
that the village Behari had been vacated. 
But this does not appear to be a sufficient 
cause. It is apparent from the statement 
of this witness that there is a Rehabilita- 
tion Department dealing with the cases of 
the oustees regarding their rehabilitation 


and the department is also an inter-con- 
nected department with this department to 
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which the witness belongs. Therefore, in 
these circumstances it was not difficult for 
the witness to have enquired from the Re- 
habilitation Department about the where- 
abouts of Dhampu deceased. The appli- 
cant it appears did not care to know the 
whereabouts of the deceased until it was 
learnt from the Court of the Additional 
District Judge on the notice being issued 
in the execution proceedings brought out 
by Munishi Ram that Dhampu had died. 
The reason that he had been allotted land 
in Rajasthan is also not a sufficient ground. 
It was for the appellant to show if he had 
made any efforts why he could not know 
about the death of Dhampu despite his 
efforts if he had made any efforts on hav- 
ing some cause to apprehend that the res- 
pondent might have died, especially when 
the correctness of those reasons is challeng- 
ed by the other party. Merely because he 
was an oustee and land had been allotted 
in Rajasthan is no ground to hold that the 
applicant was absolved from his duty to 
know about the whereabouts of the respon- 
dent when the appellant had come in 
appeal and there was a regular department 
known as Rehabilitation Department which 
had the full address and the particulars of 
the oustee and the place of his residencé 
in Rajasthan where the land was allotted 
to him. According to the cross-examina- 
tion directed by the respondent, Dhampu 
had not shifted to Rajasthan and he was 
still there in village Behari. -The witness 
could not deny this fact if he was still 
there. He simply stated that the village 
had been aad and he was notin a 
position to state whether the village of 
Dhampu had been submerged. In fact the 
witness had betrayed his ignorance about 
the location of the village itself. His know- 
ledge is based on the report of the Pat- 
wari who had not been produced, It was 
the Patwari who had assisted him in the 
inquiry and it is doubtful if any inquiry at 
all had been conducted because he had 
not produced the report which was the 
best evidence in the case to test the vera- 
city of his statement. The Statement is 
quite vague and full of contradictions. His 
bald statement that he was allotted Iand in 
Rajasthan without anything more would not 
amount to his disclosing a sufficient cause 
to set aside the abatement. There appears 
to be negligence on the part of the appli- 
cant, 


7. The learned Advocate-General 
wants that the Court should readily accept 
whatever the witness appearing on _ behalf 
of the applicant has tried to explain in 
order to cover up his default. In such a 
case where he wants to set aside abate- 
ment of appeal he has a duty to make re- 
gular enquiries from time to time about the 
health or existence of the opposite party. 
Further from the statement of the witness 


it is apparent that after the department 
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came to know about the death of Dhampu 
the witness entered upon the inquiry after 
a week thereafter. So itis nothing but 


PP oa on the part of the applicant who 
did not realize the importance of the 
matter, 


8. The learned Advocate-General 
has urged that the witness could not enter 
upon the inquiry unless he had received 
any information from his department or 
from his superior officers. at is true, 
but a department of the Government, when 
it is a party cannot claim any better treat- 
ment than the one which is meted out to 
a private party. The State as a party 
applying to set aside abatement beyond the 
prescribed period is not entitled, in show- 
ing any cause, to any concession more than 
a private party and there can scarcely be 
any question of construing the expression 
sufficient cause more liberally merely be- 
cause the party in default is the Govern- 
ment, AIR .1968 All 255. In Union of 
India v. Ram Charan, AIR 1964 SC 215, 
it has been held that the mere allegation 
that Government did not come to know 
of death of defendant or respondent prior 


to information of death furnished by other 


side cannot constitute sufficient cause. The 
applicant has not been able to show anv- 
thing which was beyond the control of the 
applicant from knowing about the death of 
the respondent and it was on the appellant 
desiring to set aside the abatement of an 
appeal to prove that he was prevented by 
sufficient cause from continuing the appeal. 


9, The learned Advocate-General 
has further urged that there was no re- 
buttal from the side of the respondent, In 
the absence of any rebuttal, this evidence 
of RW-1 was sufficient to hold that the 
plaintiff had established the plea of suffi- 
cient cause. But I am not fully persuaded 
to hold that any rebuttal was necessary in 
this case when the witness has not been 
able to disclose any sufficient cause so as to 
make out a prima facie case even. On the 
contrary there was no inquiry despite the 
fact that the applicant has no (sic) knowledge 
about the death of Dhampu. The depart- 
ment took the matter very lightly and then 
proceeded to conduct the inquiry at leisure 
as already stated above and the inquiry re- 
port has not been produced and the state- 
ment of the witness is quite vague and not 
convincing. The inquiry has been reduced 
into writing but oral evidence to prove 
the same has been adduced and which is 
inadmissible. The best evidence has been 
withheld and an adverse inference under 
Section |114 (g) of the Indian Evidence Act 
must be drawn against the applicant. 


10. For the above reasons this 
issue also is decided against the applicant. 


: The result, therefore, is that 
the application for setting aside the abate- 
ment fails and is hereby dismissed with 


22 H. P. [Prs. 1-3] 


costs assessed at Rs. 100/-. 
; The appeal be placed before a 
Division Bench for er orders. 
Order accordingly. 
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CHET RAM THAKUR, J. 


Shiv Parshad, Petitioner v. Smt. Shila 
Rani, Respondent. 


Civil Revn. No. 52 of 1972, D/- 14-6- 
1973. 


Index Note:— (A) T. P. Act (1882), 
S. 111 (g) — Statement in written state- 
ment amounting to denial of landlorď’s title 
— Entails forfeiture of tenancy — §. 106 
notice is unnecessary — (X-Ref:—— S. 106). 

Brief Note:— (A) The petitioner in his 
written statement filed to the eviction ap- 
plication had categorically denied the rela- 
tionship of landlord and tenant between 
him and the applicant and also denied the 
payment of rent. He set up atitle in a 


third person. On his denial a 
specific issue owas also framed by 
the Court about the relationship. 


In these circumstances it was held that 
though non-payment of rent would not be 
sufficient to conclude denial of title the 
unambiguous plea set up in the written 
statement would determine tenancy. No 
notice terminating the tenancy would be 
necessary in such a case. (Paras 4, 5) 


Cases Referred: Chronological Paras 


AIR 1970 Punj 511 = (1970) 72 Pun LR 
223, Sada Ram v. Gajjan 3, 4 
AIR 1969 Punj 110 (FB), Bhaiya Ram Har- 
go Lal v. Mahavir Parshad Murari E 


= 1969 Delhi LT 127, Roop Narain v. Smt. 
Krishna Devi Bagadia 5 
AIR 1965 SC 1923, Raja Mohammad Amir 
Ahmad Khan v. Municipal Board of 
Sitapur 3 


H. S. Thakur, for Petitioner; A. C. Sud 
and K. D. Sud, for Respondent. 


ORDER:— This revision has been fil- 
ed by Shiv Parshad against the order ot 
the Appellate Authority, Solan, dismissing 
his ea ng against the order of the Rent 
Controller ordering his eviction from the 
premises situate in Khasra Plot No. 941/ 
831/3, Khewat No. 209, Khatauni No. 348 
of village Ser Pargana . Takroli, Tehsil 
Solan. The petitioner was in occupation 
of the premises. Smt. Shilla Rani who is 
now respondent in this Court alleged her- 
self to be the landlady of the premises and 
she filed the application under the provi- 
sions of Section 18 of the East Punjab 
Urban Rent Restriction Act for the eviction 
of the present petitioner on the ground 
that he was in arrears of rent to the tune 
of Rs. 126/- and that she required the pre- 
cage pe SRE Rae re 
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. mises for her bona fide use. 


A. LR. 


The present 
petitioner resisted the application pleading 
inter alia that there was no relationship of 
landlady and tenant between the parties and 
that he was not served with a notice as is 
required under Section 106, T. P. Act and 
that the petition was liable to be dismissed 
on the ground that the premises were out- 
side the municipal limits and that the peti- 
oon had been filed with a mala fide inten- 
on, 


2. The Rent Controller by his se- 
arate order held that the relationship of 
andlady and tenant sudsisted between the- 
parties. Further, that Shiv Parshad peti- 
tioner was in arrears of rent. It had also 
been held that the tenancy had been deter- 
mined by the respondent taking the plea 
in his written statement that there was no 
relationship between the parties qua the 
premises in question. ‘That being so, it was 
not necessary for the landlady to issue a 
notice under Section 106 of Transfer of 
Property Act. It was, however, held that 
the petitioner had failed to establish her 
bona fide requirement of the premises. 
Against the order directing the petitioner's 
eviction, he went in appeal, The Appellate 
Authority affirmed the order of the Rent 
Controller to the effect that the tenant had 
denied the title of the landlady and, there- 
fore, the notice terminating the tenancy was 
not necessary in the case and that Shri 
Shiv Parshad failed to prove that the peti- 
tion filed by Smt. Shille Rani was not main- 
tainable under Section 106 of Transfer of 
Property Act and he, therefore, dismissed 
the appeal. 


3. The main point, therefore, re- 
quiring decision is whether by the denial 
of the title of the landlady by the tenant 
in his written statement the tenancy got 
determined; ifso, was there no necessity to 
issue a notice under Section 106 of Transfer 
of Property Act to determine the tenancy. 
The submission of the learned counsel for 
the petitioner is that there is no repudia- 
tion of the title of the landlord/landlady 
by the tenant viz. Shri Shiv Parshad. In 
order to hold that there has been repudia- 
tion or denial of the title of the landlord 
by a tenant there should be a disclaimer of- 
the landlord’s title in clear. and unequivo- 
cal words made to the knowledge of the 
landlord and that in the instant case there 
is no such clear and unequivocal repudia- 
tion made to the knowledge of the land- 
lady by Shri Shiv Parshad. As such the 
decision of the appellate authority holding 
that there was repudiation of the title ot 
the landlady by the tenant was wholly 
erroneous and he has referred me to the 
statement of the tenant, (petitioner in this 
Court) and has also relied upon Raja Mo- 
hammad Amir Ahmad Khan v. Municipal 
Board of Sitapur, AIR 1965 SC 1928. He 
has also submitted that the Punjab autho- 
rity Sada Ram v.-.Gajjan, (1970) 72 Pun LR 


1974 


293 = (AIR 1970 Punj 511), relied upon 
by the Appellate Authority was contrary to 
what has been stated in the aforesaid 
Supreme Court authority. In 1965 Supreme 
Court case the appellant held nazul land 
subject to payment of nominal rent, which 
hac been unvarying as long as was known. 
There was no document evidencing the 
lease. Its origin was shrouded in obscurity. 
A bunglow was constructed on a part of 
the property in dispute which was originally 
owned = another from whom the appel- 
lant’s predecessor had purchased it. The 
appellant’s ancestor was the then Taluqdar. 
Certain properties including the one in dis- 
ute were annexed by him to the Taluq- 
ari and were declared subject to the Oud 
Estates Act, 1869. This deed which was 
executed under the terms of Section 32-A 
of the Oudh Estates Act, was registered on 
August 12, 1918. The land in dispute was 
being acquired under Section 9 of the Re- 
habilitation of Refugees Act 26 of 1948. 
Before the Land Acquisition Officer, a con- 
tention was raised by the Government that 
the appellant was merely a non-occupancy 
tenant and was entitled to only one year's 
rent as compensation. It was claimed by 
the appellant that he and his ancestors had 
been owners of the land and had been 
exercising ‘permanent, heritable and trans- 
ferable rights’ in the land openly and to 
the knowledge of and with the consent of 
the Government. He, therefore, claimed 
that he was entitled to a sum of Rs. 52,900 
as compensation for its acquisition. Alterna- 
tively he prayed that if his claim as to the 
amount of compensation was not accepted 
the matter may be referred for decision to 
the Court for adjudication. The Compénsa- 
tion Officer, however, rejected the claim oł 
the appellant to the title that he claimed 
to the property. Paragraph 2 of the claim 
application of the appellant before the Land 
Acquisition Officer ran: “The land acquired 
is part of Jali Kothi or Bunglow belonging 
to me, in the Civil Lines, Sitapur’. After 
reciting in paragraph 4 the declaration 
made by his ancestor under S. 82-A Oudh 
Estates Act the appellant proceeded in 
paragraph 5 to state: 


“That I and my ancestors have been 
owners of the land and have been exercis- 
ing permanent heritable and transferable 
rights in this land, openly and to the know- 
ledge and consent of the Government.” 
In paragraph 6 he set out his ee plot- 
ted out the land to varions tenants for be- 
ing built on and in paragraph 7 he said: 


“Under a misconception of my rights 
some wrong entries have been made per- 
haps by the Patwari without any official 
order. (The reference here was to his be- 
ing recorded as a non-occupancy tenant of 
the land). Outhe same basis the Muni- 
cipal Board, Sitapur disputed my rights o' 
transfer or lease in September, 1947, re- 
quested the Government to hand over pos- 
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session of the plot to the Municipal Board 
and ultimately persuaded the Government 
to acquire the land for rehabilitation of re- 
fugees, though other vacant lands were 
available for the said purposes,” 

Paragraph 8 stated: 

“That on account of the conduct of 
the Municipal Board, Sitapur I have been 
forced to file a suit in the civil Court for 
declaration of my title in respect of this 


-Jand. 


In the suit that was filed, it was contend- 
ed by the Government that the averment in 
paragraphs 2,5 and 8 of the appellant's 
statement amounted to a clear and unequi- 
vocal denial of the Government’s title and 
that there was ‘forfeiture of the lease. 


Held, that the words “belonging to 
me in para 2 did not amount to a dis- 
claimer of the tenancy and a repudiation ot 
the landlord’s title, Though the word “be- 
longing” no doubt was capable of denoting 
an absolute title, the word was neverthe- 
less not confined to connoting that sense. 
That word could signify, even possession cf 
an interest less than that of full ownership. 
Against the background of the circumstan- 
ces, the words did not connote that the ap- 
pellant was disclaiming the reversionary in- 
terests of Government or its right to de 
mand and receive a fixed rent in respect of 
the property. There was no disclaimer or 
a renunciation of tenancy.” Now we have 
to see how far the principle laid down in 
this authority can be made applicable to 
the facts of the present case. 


4. The submission of the learned 
counsel for the petitioner is that he had 
taken the premises from a third person 


some 15 years back and that he did not 
charge any rent, etc. from him, and in the 
written statement filed by him to the evic- 
tion petition he categorically denied the re- 
lationship of landlord/landlady and ten- 
ant between them and also denied in un- 
equivocal words the payment of any rent. 
In his statement as a witness, however, he 
has tried to explain that the property be- 
longed to a man, who was a lawyer an 
was residing at Delhi. He had given the 
house to him some fifteen years back and 
the same was in a dilapidated condition and 
he (petitioner) renovated the same. He is 
living in that house since then. In his fur- 
ther statement he also took up the same 
stand. On the denial by him about the re- 
lationship of landlord and tenant there was 
a specific issue framed by the Court and 
that would amply demonstrate that there 
was a clear denial of the title of the fand- 
lady by the tenant. No doubt the tenant 
set up a title in a third person but it is 
clear that he did not admit Smt. Shila 
Rani as his landlady. Therefore, under Sec- 
tion 111 8 of Transfer of Property Act 
this denial which is quite unequivocal and 
unambiguous and to the knowledge of the 
landlady. would entail forfeiture of his ten- 


“~ 
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ancy. Merely that he did not pay rent to 
the landlady wouid hewever not be suffi- 
cient to conclude that there was a denial 
of the title of the landlady by the tenant. 
‘But the plea set up by the tenant in his 
written statement is quite unambiguous 
which leaves no manner of doubt te hold 
-that he has renounced or repudiated the 
ltitle ot the landlady. In view of this fact 
this Supreme Court authority is clearly dis- 
tinguishable and will have no application to 
the present case. The Appellate Authority 
relied on Sada Ram’s case, (1970) 72 Pun 
LR 228 = {AIR 1970 Punj 511) (supra) 
which according to the learned counsel for 
the petitioner is contrary to the Supreme 
Court decision. I have perused this autho- 
ity and I am not in agreement with the 
baein made by the petitioners learned 
counsel. This authority is fully applicable 
to the facts of the present case. In that 
case also there was a denial of the relation- 
ship of landlord and tenant by the tenant 
in his written statement to a suit for eject- 
ment and the Court held that a year to 
year tenancy or a tenancy at will gets de- 
termined by such a denial or renunciation 
of title by the tenant, Therefore, in view 
of the different facts of the case from the 
one as there were in the 1965 Supreme 
Court, I am of the view that the tenancy 
got determined. 


5. Now the further question that 
arises is whether in such a case a notice 
under Section 106 of the Transfer of Pro- 
perty Act was necessary to be issued to 
the tenant by the landlady for determina- 
tion of the tenancy. My answer to this 
question is that in view of the fact that 
there was denial of the relationship of the 
landlady and the tenant between the two 
there was hardly any necessity for the land- 
lady to issue any notice under Section 106 
of the Transfer of Property Act for the de- 
termination of the tenancy. The reading of 
Section 106 of Transfer of Property Act 

resupposes the existence of relationship of 


andlord and tenant between the parties be- 
fore a tenancy can be determined by issue 
of a notice under the Act. The repudia- 


tion of the title of the landlady entailed 
forfeiture of the tenancy as is also obvious 
from Section 111 (g) of the Transfer of 
Property Act, It is also apparent that in 
the case of statutory tenancy notice to ter- 
minate the tenancy is not required as would 
be evident from Roop Narain v. Smt. 
Krishna Devi Bagadia, 1969 Delhi LT 127 
and Bhaiya Ram Hargo Lal v. Mahavir 
Parshad Murari Lal, AIR 1969 Punj 110 
(FB). The submission made by the learned 
counsel for the petitioner is that the land- 
lady had not taken up such a plea that the 
tenancy was a statutory one. There is no 
reed to discuss this point because there is 
a denial of the title of the landlady by the 
tenant and, therefore. I am of the view that 
the non-issue of a notice as contemplated 
under Section 106 did not in any way prove 
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fatal to the case of the landlady so as to 
dismiss ' her petition by the Rent Controller 
as also by the Appellate Authority. 
€. The result of the above discus- 
sion, iherefore, is that the revision petition 
fails and” is hersby dismissed. However, I 
pass no order as to costs. 
Revision dismissed. 
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(YV 61 C 8) A 
R. S. PATHAK, C. J. 
Pepsu Road Transport Corporation, 
Patiala, Appellant v. Puran Chand and 
others, Respondents. 


F. A. F. O. No. 88 of 1969, D/- 29-3- 
1973. 


Index Note:— (A) Motor Vehicles Act 
(1939), S. 110-A — Question whether a 
claimant was prevented by sufficient cause 
from preferring a claim must be considered 
in the light of both his physical and men- 
tal capacity at the time. 


Brief Note:-— (A) Where the Claims 
Tribunal was satisfied that there was sufi- 
cient cause preventing the claimant from 
filing the application in time and the find- 
ing was not perverse the High Court will 
not interfere with the discretion exercised 
by the Tribunal. AIR 1971 Cal 229; AIR 
1971 All 508 and AIR 1972 Madh Pra 66, 
Rel. on. (Para 5) 

Index Note:— (B) Motor Vehicles Act 
(1939), S. 110-A — Application for -claim 
— Absence of a specific plea of negligence 
—- Court not precluded from deciding the 
issue if parties have led evidence. 1968 
ACJ 1 (Madh Pra), 1970 ACJ 424 (Delhi); 
AIR 1972 Mys 255 and AIR 1973 Mys 10, 
Rel. on; 1969 ACJ 327 (Orissa), Disting. 

(Para 6) 

Cases Referred: Chronological Paras 
AIR 1973 Mys 10 = 1972 ACJ 360, Nacha- 
ramma v. The Motor Accidents Claims 
Tribunal 6 
AIR 1972 Madh Pra 66 = 1971 ACJ 425, 
State of Uttar Pradesh v. Dayali 5 
AIR 1972 Mys 255 = 1972 ACJ 266, Hin- 
dustan Aeronautics v. P. Venu 6 
AIR 1971 All 508 = 1971 ACJ 320, Cap- 
tain Komal Charan v. State of U. P. 5 
AIR 1971 Cal 229 = 1971 ACJ 267, 
Pijush Kanti Ghosh v. Maya Rani oe 


terjes 
1970 ACJ 424 (Delhi), Vidya Wati v. 
Himachal Govt. Transport 6 
1969 ACJ 827 (Orissa), Narottam Dass v. 
General Manager, Orissa Road Transport 
Co. Ltd. 
1968 ACT 1 (Madh Pra), 
v. Manjusri Raha 
S. Malhotra, for Appellant; R. K. 
Gupta (for No. 1) and C. L. Kapila (for 
Nos. 2 to 5), for Respondents, 
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JUDGMENT:— The  Pepsu Road 
Transport Corporation appeals against an 
award of the Claims Tribunal, Simla under 


Section 110-B of the Motor Vehicles Act, 
1939. 

2. On July 15, 1965 the mest 
pondent Puran Chand Gupta was travelling 


in bus No. PNU 5962 owned bythe Pun- 
jab Roadways from Solan to Kalka. When 
the bus reached near Nagli, about 8 miles 
from Solan towards Kalka, a bus No. PNT 
5886 owned by the appellant Corporation 
came from the opposite direction and collid- 
ed with the Punjab Roadways bus. As a 
result ofthe collision Puran Chand sustained 
head injuries. The driver of the Corporation 
bus was prosecuted for rash and negligent 
driving but was ultimately acquitted. 


3. On October 2], 1965 Puran 
Chand filed an application against the 
Roadways and the Corporation claiming 


compensation in the sum of Rs. 15;000/-. 
The claim was contested by the Roadways 
and. the Corporation. The Roadways plead- 
ed that the accident took place due to the 
negligence of the driver of the Corporation 
bus. The Corporation pleaded that it was 
a simple accident and there was no negli- 
gence on the part of its driver. 


4. The Claims Tribunal held that 
the petition filed by Puran Chand was 
barred by time but there was sufficient 
cause for condoning the delay, that the ac- 
cident had resulted from the rash and neg- 
ligent driving of the driver of the Corpora- 
tion bus and awarded a sum of Rs. 8,147/-, 
to Puran Chand as damages. 


5. In this appeal, learned counsel 
for the appellant contends that the petition 
was admittedly barred by time and the 
Claims Tribunal erred in holding that there 
was sufficient cause for condoning the de- 
lay. The accident took place on July 15, 
1965. Puran Chand was in hospital for 
treatment of the various injuries and was 
discharged from there on August 4, 1965. 
The application was drawn up by him and 
posted on October 20, 1965 which was 
- received by the Claims Tribunal the next 
day. The period of limitation expired on 
September 18, 1965. Two days later he re- 
joined duty. The submission is that if he 
was fit enough to enter upon his duties 
again he should be considered to have been 
fit enough for making the application, and 
while the period upto September 15, 1965 
may be considered as a period during 
which he was prevented from preferring an 
application that cannot be said in the case 
of the period following. It seems to me 
that the question whether a person was 
prevented by sufficient cause from prefer- 
ring an application under Section 110-A 
must be considered in the light of both 
his physical and mental capacity at the 
time. The material on the record shows 
that Puran Chand was suffering not merely 
from physical injuries of head and shoulder 
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but also from a serious mentally disturbed 
state which persisted for a considerabie 
time. There is the testimony of Puran 
Chand himself and of the doctor attending 
on him. It is pointed out on behalf of the 
appellant that if Puran Chand could teach 
his classes he could have sent the applica- 
tion to the Claims Tribunal. It must not be 
forgotten that when hee took his classes 
Puran Chand was doing only that which 
was normal and routine work. The filing 
of the application by himself called for an 
application of his mind to a matter with 
which he was not conversant. There is no 
dispute that he did not benefit from the 
assistance of any lawyer in the matter, The 
Claims Tribunal was satisfied that the con- 
dition in which Puran Chand found him- 
self could be properly construed as a suffi- 
cient cause preventing him from filing the 
application in time and posting it only on 
October 20, 1965. In this connection see 
Pijush Kanti Ghosh v. Maya Rani Chatter- 
jee, 1971 ACJ 267 = (AIR 1971 Cal 229); 
Captain Komal Charan v. State of U. P., 
1971 AC} 320 = (AIR 1971 All 503) and 
State of Uttar Pradesh v. Dayali, 1971 AC] 
425 = (AIR 1972 Madh Pra 66). It is 
settled law that the appellate Court should 
interfere with the finding of the trial Court 
only if discretion has been perversely exer- 
cised. Having regard to the materiel on 
the record, I am unable to hold that the 
finding of the Claims Tribunal that there 
was sufficient cause preventing Puran Chand 
from preferring the application earlier than 
October 20, 1965 is perverse and calls for 
interference. Accordingly, the first conten- 
tion on behalf of the appellant is rejected. 


6, The next contention is that there 
is no averment in the application of negli- 
gence on the part of the driver of the ap- 
pellant. In my opinion, the absence of a 
specific pleading in the application filed 
by Puran Chand should not deter the Court 


- from considering that question, In the first 


place, that is the central point to be decid- 
ed in all claims made under Section 110-A 
of the Act. Nobody could have any doubt 
that that was the issue to be tried. In the 
second place, the Claims Tribunal framed a 
specific issue on the point and the parties 
ed evidence of negligence. It cannot be 
said that any of the parties were taken by 
surprise. Moreover, the reply filed by the 
Punjab Roadways specie. ly alleged that 
the driver of the Corporation was guilty of 
negligence. The question was there for 
all to see, and this is not like a case where 
a point was decided which had never been 
leaded by any party and could not have 
een anticipated at all by the parties. It 
has been laid down in several cases that 
the absence of a specific plea of negligence 
should not preclude the Court from decid- 
ing the issue if the parties have led evi- 
dence on the point. See Manjula Devi 


„v. Manjusri Raha, 1968 ACJ 1 (Madh Pra). 
Vidya Wati v. Bee a 


Himachal Govt. Transport, 


26 H. P. [Pr. 1] Girdharilal v. Asstt. Collector, Central Excise Dvn. (Pathak C.J.) A LR. 


i970 ACJ 424 (Delhi); Hindustan Aeronau- 
tics v. P. Venu, 1972 ACF 266 = (AIR 
1972 Mys 255} and Nacharamma v. The 
Motor Accidents Claims Tribunal, 1972 
ACJ 860 = (AIR 1978 Mys 10). The case 
Narottam Dass v. General Manager, Orissa 
‘Road Transport Co. Ltd., 1969 ACJ 327 
(Orissa), is, in the circumstances, clearly 
distinguishable. It may also be pointed out 
that although Puran Chand could have 
applied for amendment of his application 
before the Claims Tribunal it was strictly 
not necessary that he should do so when 
regard is had to all the circumstances of 
the case and the nature of the evidence 
adduced. 

7. The third contention is that the 
driver of the appellant was not negligent. I 
have carefully perused the oral testimony 
on the record and it seems to me that 
having regard to the position in which the 
motor vehicles stood in relation to each 
other the Corporation bus was found to 
_ have crossed the line of demarcation while 
the Roadways bus had been driven even on 
to the kutcha side of the road. Upon a 
comprehensive appraisal of the material on 
the record I entirely endorse the finding of 
the Claims Tribunal that negligence must 
be attributed to the driver of the Corpora- 
tion bus. 

8. The last contention is that the 
uantum of damages is excessive. In 

is regard learned counsel for the appel- 

lant has contended that the special dama- 
ges at Rs. 5/- per day was not justified at 
all. The evidence discloses that Puran 
Chand was put .on a special diet which 
cost him about Rs. 10/- per day for a 
long period. In assessing special damages 
at Rs. 5/- per day on this account for a 
period of six months the Claims Tribunal, 
in my opinion, did not act arbitrarily. I 
am satisfied that the damages in the sum of 
Rs. 3,147/- awarded to Puran Chand can- 
not be described as excessive. 

The appeal fails and is dismiss- 


ed with costs. 
Appeal dismissed. 
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M/s. Girdharilal, Petitioner v. The 
Assistant Collector, Central Excise Division 
Chandigarh, Respondent. 

Civil Writ Pet. No. 112 of 1972, 
D/- 9-11-1972. 

Index Note:— (A) Gold Control Act 
(1968), S. 27 (7) — Gold Control (Licenc- 
ing of Dealers) Rules (1969), R. 2 — Per- 
mission to sell ornaments ať unlicenced pre- 
mises — Whether legal. 
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Brief Note:— (A) The section and the 
tule require that the dealer must carry on 
the business at the licenced premises ‘only. 
The licencing authority has no power to 
allow the licencee to move ornaments for 
sale to places of fair which are not licenc- 
ed premises. When granted it is against 
the statute and void ab initio and the 
licencing authority can cancel it. The per- 
mission being void ab initio the licencee 
does not getany right underit and cannot 
claim a right of hearing before its cancella- 
tion. AIR 1962 SC 29 and AIR 1960 
Punj 538, Rel. on. (Paras 6, 7) 


Index Note:— (B) Gold Control Act 
(1968), S. 27 (7) — Permission to sell 
ornaments at unlicenced premises —- Autho- 
rity whether estopped from cancelling. 


Brief Note:-— (B) When permission to 
sell ornaments at unlicenced premises is 
void ab initio the licencee cannot say that 
because he acted on the permission and in- 
curred expenditure, the authorities cannot 
cancel it. By granting such permission the 
authorities cannot create a state of things 
which they cannot legally create and raise 
an estoppel against themselves. Moreover 
in India there can. be no estoppel against 
Law. (1880) 14 Ch D 482; (1899) AC 604; 


à 


(1920) 2 Ir Rep 412 and AIR 1961 Cal 
389, Rel. on. (Para 8 
Cases Referred: Chronological Paras 
AIR 1962 SC 29 = 1962 (1) Cri LJ 99, 
Ardeshir H, Bhiwandiwala v. State of 
Bombay 6 


1962 CWN 278, Avari v. State 8 
AIR 1961 Cal 389, Biswanath v. Sudhir 8 
AIR 1960 Punj 538 = 1960 Cri LJ 1871, 

Piara Singh v. The State 6 
(1920) oe Rep 412 (HL), Bradshaw : 


McMullan 
1899 AC 604, Anctil v. Manufacturer’s Life 
Insurance Co. 8 
(1880) 14 Ch D 482, In re Stapleford Col- 
liery Co. Barrows Case 8 


O. P. Sharma, for Petitioner; Kuldip 
Singh, for Respondent. _ 


R. S. PATHAK, C. J:— The petitioner 
is a firm carrying on business at Kangra 
as a dealer in gold since 1945. It was 
granted a license for the purpose under 
Rule 126-E of the Defence of India Rules, 
1962, and the license was renewed from 
year to year until the year 1967. There- 
after the license, it is said, was renewed 
under Section 27 of the Gold Gontrol Act, 
1968. It is presently valid for the year 
1972. On July 25, 1971, the following en- 
dorsement was made by the Licensing 
Authority: * 

“Permitted movements of gold orna- 
ments from licensed premises to the follow- 


ing places at the fairs for sale: 
(i) Kula (ii) Rampur 


amba 
(iv) Bharmaur (v) Ghanihyara and (vi) 
Maclodganj.” 


Bushair (iii) 


1974 


On March 2, 1972, the Assistarit Collector, 
Central Excise Division, Chandigarh issued 
an order to the petitioner stating that pursu- 
ant to certain instructions from the Ministry 
e permission granted for sale of orna- 
ments at fairs was withdrawn and that the 
etitioner would be entitled to transact its 
usiness only at the premises for which it 
was granted a Gold Dealers License, The 
endorsement recording the permission to 
sell the ornaments at fairs was treated as 
deleted. Aggrieved by this order, the peti- 
tioner has applied for relief under Art. 226 
of the Constitution. 

2. The petitioner contends that the 
Assistant Collector has no power to with- 
draw the permission originally granted to 
it for selling gold ornaments at the fairs. 
It is urged that the places where the fairs 
are held must be considered to be premises 
licensed under the Gold Control Act, and 
by the impugned order the extent of the 
licensed premises has been abridged 
although the petitioner has given no reason 
within the contemplation of the Act for 
such modification of his license. In our 
opinion, the contention is without substance. 

S. Section 27, (1) of the Gold Con- 
trol Act (hereinafter referred to as “the 
Act”) prohibits a person from carrying on 
business as a dealer unless he holds a valid 
license. The license has to be in a pres- 
cribed form, is valid for the period specifi- 
ed therein and may be renewed from time 
to time, and is subject to such conditions 
and restrictions as may be prescribed. 
Section 27 (7) provides: 

“(7) (a) The Administrator shall specify 
in each license granted to a dealer the pre- 
mises in which such dealer shall carry on 
business and no other person shall carry on 
business as a dealer in the said premises. 

(b} A licensed dealer shall not carry on 
business as such dealer in any premises 
other than the premises specified in his 
license,” 


It is apparent that the Act attaches 
great importance to the premises at which 
the dealer carries - on his business. The 
licensed dealer must confine his business to 
the premises specified in the license, and 
also no other person is permitted to carry 
on business in those premises. Section 28 
also prohibits a licensed dealer from carry- 
ing on, unless authorised by the Adminis- 
trator, business as a money lender or 
banker on the security of any article or 
ornament in the same premises in which 
he carries on business as a dealer and from 


permitting any other person to carry’ on 
such business as such dealer in such pre- 
mises. Section 33 prohibits a licensed 


dealer from keeping in such premises any 
primary gold article or ornament which is 
not a part of his stock-in-trade or held by 
him in his capacity as a dealer. 

A, In the Gold Control (Licensing 
of Dealers) Rules, 1969, Rule 2 pro- 


Girdharilal v. Asstt. Collector, Central Excise Dvn. (Pathak C.J.) [Prs. 1-6] H. P. 27 


vides that when considering an application 
for the issue of a license the Administrator 
must have regard among other matters to 
“(c) whether the premises where _ the 
applicant intends to carry on business as a 
licensed dealer is suitable and secure for 
the carrying on of such business,” 
So also when considering an application for 
the renewal of a license Rule 8 requires 


“that one of the conditions to be fulfilled is 


“(c) that the premises where the ap- 
pera is carrying on business as a licensed 
ealer continues to be suitable and secure 
for the carrying on therein of such busi- 


#3 


ROSS, 


The form of the license indicates that per- 
mission is granted to a dealer to deal in 
gold for a specifed period in the particular 
premises mentioned in the license. 

It is clear that the statutory pro- 
visions and rules concerning the premises 
where a dealer carries on his business are 
designed for the purpose of _ exercising 
effective control over the business so that 
the object with which the Gold Control 
Act has been enacted is not circumvented 
and effective supervision is possible to en- 
sure that the dealer complies with the pro- 
visions of the Act. 


6. Learned counsel for the peti- 
tioner contends that the definition of “pre- 
mises” can ordinarily extend to open Jand 
and there is no reason why we should not 
hold that the petitioner’s license extends to 
the fair grounds mentioned in the endorse- 
ment on the license. We are referred to 
Ardeshir H. Bhiwandiwala v. State of Bom- 
bay, AIR 1962 SC 29 = (1962 (1) Cri LJ 
99) and Piara Singh v. The State, AIR 1960 
Punj 588 = (1960 Cri LJ 1871) in support 
of the contention that the expression “pre- 
mises’ extends to open land. It seems to us 
that the question before us is not whether 
a license under the Gold Control Act can 
be granted in respect of open land. The 
question is whether at the time of granting 
permission to sell gold at the fairs mention- 
ed above the Licensing Authority did ex- 
tend the “licensed premises” already speci- 
fied in the license to the places where 
those fairs are held. Upon a plain reading 
of the license and the endorsement made 
thereon, the conclusion must clearly be 
against the petitioner. By the license the 

etitioner was authorised to deal in gold in 
e premises mentioned therein, and the 
premises are described as: 

“N. Main road. 

E. Main Bazar. 

W. Shop of L. Mohinder 

Gupta. 

S5. Main Bazar.” 
The endorsement declares that the peti- 
tioner is entitled to’ move gold ornaments 
from the “licensed premises” to the places 
where the fairs mentioned therein are held 
for sale at those fairs. The endorsement in 
terms contemplates that those 
places are distinct from ‘he licen- 


Chand 
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sed premises. It seems, therefore, 
that the places where the fairs are held 
[were never intended to be treated as “licens- 
ed premises” for the purposes of the Act. 
That being so, there was no power in the 
Licensing Authority to grant permission to 
carry on business at those places. The Act 
requires that the dealer should carry on 
business in the licensed premises alone. The 
endorsement made by the Licensing Autho- 
rity was without legal sanction and, indeed, 
opposed to the statute. It had no legal 
status whatever. Consequently, it was open 
to the Assistant Collector to delete the en- 
dorsement and deny permission to the peti- 
tioner to deal in Ane ornaments at the fair 
grounds mentioned in the endorsement. 


a The next contention for the peti- 


` tioner is that the Assistant Collector should 


have afforded an opportunity to the peti- 
tioner to be heard in the matter before can- 
celling the permission and deleting the en- 
dorsement. If such opportunity had been 
guon the petitioner could have shown that 
ie had done nothing which could amount 
to an infringement of the statute or the 
conditions of the license and, therefore, 
there was no justification for the action pro- 
posed by the Assistant Collector. The con- 
tention proceeds upon a misconception of 
what has been done by the Assistant Col- 
lector. It is apparent that the permission 
was revoked and the endorsement deleted 
by him not because of any contravention ol 
the statute or of the conditions of the 
license, but because there was no statutory 
sanction for such permission. When clearly 
there was no power ab initio in the Licens- 
ing Authority to grant such permission no 
question arises of affording an opportunity 
to the petitioner to show cause against the 
action taken by the Assistant Collector. The 
ermission being without legal sanction 
rom the very beginning, it cannot be said 
that any legal right was ever created in 
favour of the petitioner under it and that 
before the petitioner could be divested of 
such a right he was entitled to an oppor- 
tunity to be heard in the matter. 


8. The last contention on behalf of 
the petitioner is that acting on the permis- 
sion granted the petitioner had invested 
money in. manufacturing ornaments of de- 
signs peculiarly favoured at the fairs men- 
tioned in the endorsement, and the peti- 
tioner would suffer great loss by reason of 
the revocation of the permission. It is 
urged that in the circumstances the respon- 
dent is estopped from revoking the permis- 
We think it sufficient to say that no 


sion, 
estoppel can be pleaded in the present 
case. We have already observed that the 


permission could never have been granted 
ab initio because it was not sanctioned by 
the statute and in fact was opposed to it. 
By representing to the petitioner that it 
could move ‘its goods and sell them at the 
fairs mentioned in the endorsement it can- 


Harish Kumar v. State 


A. I. R. 


not be said that the Licensing Authority 
had raised an estoppel against itself. It 
could not create a state of things which it 
was legally disabled from creating. See Re. 
Stapleford Colliery Co., Barrows Case, 
(1880) 14 Ch D 482; Anctil v. Manufac- 
turers Life Insurance Co., (1899) AC 604 
and Bradshaw v. McMullan, (1920) 2 Ir 
Rep 412 HL. In the last case, Lord Shaw 
of Dunfermline declared: 


“I do not see my way to sanction the 

application of this specific plea of res judi- 
cata or the more general plea of estoppel, 
to any transaction which is in plain def- 
ance of statutory information.” 
In India, the law is well settled that there 
can be no estoppel against an Act of the 
Legislature. In Biswanath v. Sudhir, AIR 
1961 Cal 889, the Calcutta High Court 
held that a trade license to hawkers under 
Sections 218 and 219 of the Calcutta Muni- 
cipal Act did not confer any right on them 
to encroach on public streets and footpaths, 
and that neither the police authorities, nor 
the Corporation, and not even the Govern- 
ment had any right to declare any part of 
a public street or public footpath to be a 
hawkers’ corner. See also Avari v. State, 
1962 CWN 278, where it was laid down 
that the interpretation of an Act by a Gov- 
ernment officer and the issue of a letter on 
the basis of such wrong interpretation 
could not estop the Government from claim- 
ing enforcement of the provisions of the 
statute. 


9. As none of the contentions have 
any force, the writ petition fails and is dis- 
missed with costs. 

Petition dismissed. 
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Harish Kumar, Appellant v. The State 
of Himachal Pradesh, Respondent. 


L. P. A. No. 10 of 1972, D/- 3-10- 
1972. 
Index Note:— (A) Himachal Pradesh 
Medical College Prospectus (1970-71), 


Part B, Sec. 1, Para 8 — Candidate’s ap- 
pearance in Pre-medical Examination when 
treated as “a failure attempt.” 


Brief Note:— (A) A candidate’s sitting 
for some papers only at the Pre-Medical 
Examination of 1969 could be treated as 
an appearance at that Pre-Medical Exami- 
nation notwithstanding the fact that having 
fallen ill he could not appear for the last 
paper. Facts that he was declared eligible 
to appear in compartment examination of 
that one paper and that he did not also 
appear in the compartment examination 
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were immaterial. In such a case his ap- 
pearance at the Pre-medical Examination of 
1970 could only be treated as “a failure 
attempt” so as to attract the applicability 
of Para 8. (Para 5 

Index Note:— (B) Himachal Pradesh 
Medical College Prospectus (1970-71), 
Part B, Sec. 1, Para 8 — Provision if in- 
consistent with Punjab University Act or 
Himachal Pradesh University Act. 

Brief Note:— (B) Para 8 providing for 
deduction of two per cent marks in the case 
of a candidate appearing for second time 
at the Pre-medical Examination while his 
case is being considered for admission to a 
Medical College is not in any way inconsis- 
tent with the Punjab University Act or Re- 
gulations framed thereunder or the Hima- 
chal Pradesh University Act. As such it is 
not invalid, The Punjab University does 
not control the conditions upon which the 
students would be admitted to the affiliated 
Medical College. The Regulations are also 
not at all concerned with the admission of 
students to the Medical College. 


(Paras 7 to 9) 

Index Note:— (C) Himachal Pradesh 
Medical College Prospectus (1970-71), 
Part B, Sec. 1, Para 8 — Constitutional 


validity of — (X-Ref:— Constitution, Arti- 


cle 14). 

Brief Note:— (C) The two per cent 
deduction clause as provided in para 8 is 
not discriminatory and as such it does not 
contravene the “equality” provision in Arti- 
cle 14 of the Constitution. The distinction 
between candidates who appeared at the 
Pre-medical Examination for the first time 
and those who appeared at it for the second 
time is appropriate. By imposing the 2% 
deduction clause in the latter case it is 
attempted to scale down the advantage in 

"some measure which a candidate obtained 
by reason of his experience acquired dur- 
ing the first attempt. The 2% deduction 
clause is an equalising factor, AIR 1970 
SC 85 and AIR 1972 SC 1875, Distinguish- 
ed. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1875, State of Andhra Pra- 

desh v. U. S. V. Balaram 11 
AIR 1971 SC 1762, D. N. Chanchala v. 

State of Mysore 9 
AIR 1970 SC 35, Chitra Ghosh v. Union 

of India 11 

D. P, Sud and M. L. Vaidya, for Ap- 
pellant; Bakshi Sita Ram, Advocate-General, 
and Inder Singh, for Respondent. 

R. S. PATHAK, C. J.:— This Letters 
Patent Appeal is directed against the judg- 
ment and order of our brother D. B. Lal 
dismissing a writ petition. 

. The appellant, Harish Kumar 
Malhotra, appeared in the Pre-medical Exa- 
mination of the Punjab University in 1969 
but, it is said, he was unable to appear in 
the Biology practical paper of the examina- 
tion because of acute dysentery. He was 
placed in the list of candidates entitled to 
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appear in the “Compartment?” examination. 
It seems that he did not take that examina- 
tion and instead preferred to appear afresh 
in the Pre-medical Examination of the 
year 1970. He obtained 884 marks out of 
a total of 650 marks, and therefore, had a 
percentage of 59.6 in the compulsory sub- 
jects of English, Physics, Chemistry and 
Biology. 

3. The Himachal Pradesh Medical 
College, Simla was affliated to the Punjab 
University. It is an institution belonging to 
the Government of Himachal Pradesh Medi- 
cal Department, and its prospectus for the 
year 1970-71 was finalised with the ap- 
proval of the Himachal Pradesh Gcvern- 
ment. The appellant applied to the Medi- 
cal College for admission to the M.B.B.S. 
First Year Course of that Medical College 
in June 1970 and was invited for an inter- 
view before the Selection Board on July 28, 
1970. The Himachal Pradesh University 
Act, 1970 was brought into force on July 
22, 1970 and in consequence thereof the 
Himachal Pradesh Medical College was dis- 
affiliated from the Punjab University and 
affiliated to the Himachal Pradesh Univer- 
sity as from July 22, 1970. 

The Selection Board selected a number 
of candidates for admission to the Medical 
College but did not select the petitioner. 
The appellant maintains, that he was en- 
titled to admission and points out that the 
respondents Nos. 6 to 9 were admitted al- 
though they obtained a lower percentage of 
marks than he did. Accordingly, the appel- 
lant filed a writ petition in this Court chal 
enging the refusal of the respondents to 
admit him to the M.B.B.S. First Year 
Course in the Himachal Pradesh Medical 
aaah The writ petition has been dis- 
missed. 


4, The prospectus of the Himachal 
Pradesh Medical College for the year 1970- 
71 sets out the conditions for admissicn to 
the college. Paragraph 2 of Section I cf 
Part-B provides that: 

“2. The minimum qualification for ad- 

mission is F. Sc. Porp Group) or Pre- 
Medical or equivalent examination as recog- 
nised by the Punjab University in 2nd 
Division, which for this purpose will be 
50% of total marks obtained in compulsory 
subjects viz., English, Physics, Chemistry 
(including Organic Chemistry) and Biology 
only, of the qualifying examination, after 
deducting the marks, if any, obtained in 
the optional subjects.” 
Paragraph 6 provides that selection of the 
candidates for admission will be made by a 
Selection Board, duly constituted by the 
Himachal Pradesh Government, after jnter- 
viewing the candidates and that the Board 
would take into consideration the marks 
obtained in the four compulsory subjects 
mentioned in ain ie 2 of the qualifying 
examination as well as the candidate’s per- 
formance at the interview. Paragraph 8, 
which is material, provides: 
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“8, The candidates who have passed 
their qualifying examination in the second 
attempt, 2 per cent. marks will be deducted 
from the aggregate marks (excluding op- 
tional). The candidates appearing in part 
of qualifying examination will be treated as 
a failure (attempt), The candidates of im- 
proved ivision from 
versity/Board will not be allowed admission 
in this Institution, in view of the decision of 
the Punjab University, reproduced below. 
However, applications for admission of such 
candidates will only be considered on their 
first success in the qualifying examina- 
HOG dae 
It appears that the appellant has been re- 
fused admission for the year 1970-71 on 
the ground that his case fell under para- 
graph 8 and after deducting the two per- 
cent marks mentioned therein his position 
became junior to the respondent Nos. 6 to 
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5. It is contended for the appellant 
that paragraph 8 does not apply in his 
case for the reason that his appearance at 
the Pre-Medical examination of 1970 can- 
not be treated as ‘a failure attempt’ inas- 
much as he had not appeared earlier at a 
Pre-Medical examination. The argument is 
that his sitting for seme ee at the Pre- 
Medical examination 1969 cannot be 
treated as an appearance at the Pre-medical 
examination because for reasons beyond his 
control he could not appear in all the 

apers at that examination, having fallen 
ill before he could appear for the last 
paper. 

The argument, in cur opinion, has no 
force. There can be no dispute that the 
appellant appeared at the Pre-medica] exa- 
mination of 1969. He appeared in all the 
papers exceptone, Itis immaterial that he 
could not appear in that paper because he was 
taken ill. For the purposes of the point be- 
fore us, it must be held that his appsaring 
in the papers, even if not in all of them, 
at the Pre-medical examination of 1969 
must be treated as an appearance at that 
Pre-medical examination, It is urged on 
behalf of the appellant that the conclusion 
is open only if he had taken advantage of 
the right to appear in the ‘Compar-ment 
examination for the paper omitted by him, 
and if thereafter it was found that he had 
failed it could be inferred that he had ap- 
peared and failed at the Pre-medical exa- 
mination of 1969. 


It seems to us 
given to a candidate, 
regular examination, 
partment examination 


that the opportunity 
unsuccessful in the 
to appear at a Com- 
is given merely to 


afford him a further chance of being de- 
clared successful at the regular examina- 
tion. Upon success in the Compartment 


examination a candidate is treated as having 
been successful in the regular examination. 
The decision of the appellant not to take 
the advantage of appearing at the Compart- 
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ment examination cannot affect the conclu- 
sion that he had appeared at the Pre-medi- 
cal examination: of 1969 and had failed. His 
appearance at the Pre-medical examination 
of 1970 was a second attempt or what has 
been described as a ‘failure attempt’. Para- 
graph 8 was therefore clearly attracted, It 
is urged on behalf of the appellant that 
there was no Compartment examination in 
1969, and therefore the regular examination 
of 1970 should be treated as a compart- 
ment examination relevant to the regular 
examination of 1969. The submission is 
plainly untenable. 


6. It is then urged by the appel- 
lant that the provision eevee for de 
duction of two per cent marks (to which 
we shall refer as “the 2% deduction 
clause”) in the case ofa candidate appear- 
ing for the second time is invalid. The 
submission is that the provision is not con- 
templated by the Punjab University Act 
and the Regulations made thereunder nor 
by the Himachal Pradesh University Act 
and, therefore, it falls outside the scope of 
the power of those who prepared the pros- 
pectus. Alternatively it-is urged that the 
provision is discriminatory and contravenes 
the ‘equality’ provisions of the Constitution. 


O7 As regards the first submission, 
it is necessary to determine the relation in 
which the Punjab University stood in res- 
ect of the Himachal Pradesh Medical Col- 
ege. Section 27 of the Punjab University 
Act provides for the affiliation of colleges 
to the University. Part-E of the Punjab 
University Calendar 1970 contains the Re- 
gulations relating to affiliated colleges and 
students studying there. Neither from the 
Act nor from the Regulations does it ap- 
pear that the Punjab University had the 
power to control the conditions upon which 
students would be admitted to an affiliated 
Medical College. Our attention was drawn 
to the provisions in Vol. IL of the Punjab 
University Calendar, 1970 relating ‘to the 
degree of M.B.BS., and an attempt was 
made by learned counsel for the appellant 
to show that the provisions of the prospec- 
tus relating to admission followed those Re- 
gulations closely. 


It was contended that those Regula- 
tions of the Punjab University Calendar 
governed the provisions of the prospectus 
relating to admission, and inasmuch as the 
Regulations did not provide for the 2% de- 
duction clause its inclusion in the prospec- 
tus fell outside the scope of what was per- 
mitted by the Punjab University in regard 
to the admission of candidates to the Medi- 
cal College. The submission is based upon 
a mis-conception as to the scope of the Re- 
gulations in the Punjab University Calendar. 
The Regulations are not concerned with the 
admission of students to the Medical Col- 
lege. As they plainly show, thev are con- 
cerned with the admission of students to 
the First Professional Examination of the 
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M.B.B.S. That is a point which the stu- 
dent reaches after he has been admitted to 
a Medical College and completed the course 
of studies prescribed for the First Profes- 
sional Examination. The . conditions for 
admission set out in the prospectus relate 
to an earlier point of time.. They are con- 
cerned with the stage of admission to the 
Medical College. 


8. Nor has it been shown to us 
that the 2% deduction clause is inconsis- 
tent with anything contained in the Hima- 
chal Pradesh University Act. The Hima- 
chal Pradesh University Act was brought 
into force on July 22, 1970. As the Ordi- 
nances could not be issued in time a Re- 
moval of Difficulties Order was made on 
August 29, 1970. By that order the Regu- 
lations and Rules of the Punjab University 
which were in force immediately prior to 
the commencement of the Himachal Pra- 
desh University Act in respect of certain 
matters were made applicable till such time 
as the first Ordinances of the Himachal 
Pradesh University were made by the State 
Government. 


The provisions which were made ap- 
licable related to the admission of stu- 
ents, the conduct of examinations, and the 
management of colleges and institutions 
maintained by the University and the af- 
liated colleges, As we have shown, there 
was nothing in the Regulations and Rules 
of the Punjab University which governed 
the conditions for admission to an affiliated 
Medical College and therefore, it seems to 
us, the operation of the Removal of Difhi- 
culties Order made no difference in that 
regard, That also disposes of the appel- 
lant’s contention that as his interview took 
place after the coming into force of the 
Himachal Pradesh University Act, the 2% 
deduction clause could not affect him as it 
cannot be said to have been carried for- 
ward by the Removal of Difficulties Order, 
because it was not mentioned therein. 


9. We have been referred by learn- 
ed counsel for the appellant to D. N. Chan- 
chala v. State of Mysore, AIR 1971 SC 
1762, where the Supreme Court while refer- 
ring to Medical Colleges set up and main- 
tained by the State Government from out 
of public funds has pointed out that if they 
are affiliated to a University the Govern- 
ment cannot frame rules or act inconsistent- 
ly with the Ordinances or the Regulations 
of the University laying down the standards 
of eligibility. We are not satisfied that the 
conditions of admission prescribed in the 
prospectus, which are under consideration 
in the present case, are inconsistent with 
the Ordinances or Regulations of the Pun- 
jab University Act or the Himachal Pradesh 
University Act. 

10. It is pointed out that according 
to the case of the respondents the 2% de- 
duction clause has been incorporated to 
give effect to the instructions of the Direc- 
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tor General of Health Services contained in 
his letter of March 81, 1967 but that 
letter, it is said nowhere instructs the 
Himachal Pradesh Medical College to adopt 
that rule for admission pey We have 
perused that letter, and it appears to us 
that thereby the Director General merely 
informed the Himachal Pradesh Medical 
College that the 2% deduction clause was 
applied in the case of candidates who 
sought admission as nominees of the Gov- 
ernment of India. What seems is that the 
Himachal Pradesh Medical College thus 
came to know of the existence of such a 
rule and considered it appropriate to adopt 
it in the case also of candidates who gene- 
rally applied for admission in the usual 
way. 

l1. The next submission against 
the validity of the 2% deduction clause is 
that it is discriminatory, We are unakle to 
agree. Those who framed the prospectus 
considered it appropriate to draw a distinc- 
tion between candidates who appeared at 
the Pre-Medical examination for the first 
time and those who appeared at it for the 
second time. In the case‘ of the latter, it 
was considered appropriate to impcse a 
stricter test. By imposing the 2% deduc- 
tion clause in their case an attempt was 
made, as it were, to scale down the advan- 
tage in some measure which a candidate 
obtained by reason of his experience ac- 
quired during the first attempt. It was con- 
sidered desirable to admit the best candi- 
dates to the Medical College, and the sys- 
tem of examinations has so far been taken 
as the most suitable test. To place all 
candidates at the same competitive ‘evel, 
the 2% deduction clause was devised. 


There can be no dispute that those 
who appear for the second time at a cer- 
tain kind of examination have a slight ad- 
vantage over those who appear at such an 
examination for the first time. The 2% de- 
duction clause was apparently considered as 
an equalising factor. Learned counsel for 
the appellant has placed reliance on Chitra 
Ghosh v. Union of India, AIR 1970 SC 35 
and State of Andhra Pradesh v. U. S, V. 
Balaram, AJR 1972 SC 1875. In neither 
case was the validity of a rule comparable 
to the 2% deduction clause in question be- 
fore the Court and in our opinion those 
oe are distinguishable from the case be- 
ore us. 


12. It is urged that only the Se- 
nate of the Punjab University could have 
imposed the 2% deduction clause and it 
did not lie within the competence of the 
Himachal Pradesh Medical College. As we 
have already said, the Punjab University 
Act has not been shown to govern the 
conditions for the admission of candidates 
to an affiliated Medical College. This con- 
tention must fail. 


13. — Finally, it is pointed out that 
a concession in the matter of applying the 
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2% deduction clause was extended to 
candidates, Hari Priya and Vijay Kumar 
Kapoor, who sought admission during the 
year 1967-68, and it is said’ that the con- 
cession should have been extended to the 
appellant also, As it has not, the peti- 
tioner has been subjected to discriminatory 
treatment. The contention cannot be ac- 
cepted, because both Hari Priya and Vijay 
Kumar Kapoor were government nominees 
and governed by a different set of rules. 
14. It was also contended that the 
Himachal Pradesh Medical College, at the 
relevant time, was an institution of the Cen- 
tral Government inasmuch as Himachal 
Pradesh was a Union Territory at that time, 
and the Himachal Pradesh Administration 


two 


was not competent to participate in the 
‘finalisation of the prospectus. It is clear, 
we think, that the Himachal Pradesh Ad- 


ministration was fully competent to settle 
the terms of the prospectus and it was not 
necessary that reference should have been 
made directly to the Central Government 
in the matter. 

15. Before the learned single Judge 
the appellant challenged the validity of the 
constitution of the Selection Board, but 
learned counsel for the appellant states that 
he does not press that contention before us. 

16. In our judgment, none of the 
contentions raised on behalf of the appel- 
lant can be accepted. 


17. For the respondents, it is point- 
ed out that no relief can be pants any 
longer to the appellant on the basis of the 


rules relating to admission which were in 
force in 1970-71 because the rules since 
then have materially changed and the two 
per cent deduction clause is no longer con- 
tained therein. It is urged that any reliet 
granted by this Court would, in the circum- 
stances, be futile. It is not necessary, we 
think, to consider this aspect of the matter 
because on the merits the appeal must fail. 
18. The appeal is dismissed, but in 
the circumstances, there is no order as to 
ose. R THAKUR, Ju— I 
$ a Ti agree. 
Appeal dismissed. 
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-  §, S. Mittal, Petitioner v. Bar Council 
of India and others, Opposite Parties. 

Civil Writ Petn, No. 52 of 1972, 
D/- 8-9-1972. 

Index Note:— (A) Civil P. C. (1908), 
S. 20.— Cause of action — Advocates 
name removed from roll by Bar Council of 
India at Delhi and copy of order sent to 
him at Simla — Cause of action arises at 
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S. $. Mittal v. Bar Council of India (Pathak C. J.) 


A. I. R. 


Delhi and not at Simla — (X-Ref:—~ Advo- 
cates Act (1961), S. 26 (1) Proviso). AIR 
1949 P. C. 78, Followed; ATR 1967 Bom 
859, AIR 1954 All 379, AIR 1971 Bom 56 
(SB) and AIR 1971 Delhi 69, Distinguished. 
(Para 5) 

Index Note:— (B) Advocates Act 
(1961), S. 26 (), Proviso — Order of Bar 
Council of India in presence of petitioner 
is final — Not necessary to serve copy of 
order on him for being effective. ATR 1983 
SC 395 and AIR 1966 SC 1313, Dis- 
tinguished. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1971 Bom 56 = 1971 Cri LJ 324 
(SB), Gopal Vinayak Godse v. Union of 


India 15 
AIR 1971 Cal 414, Serajuddin and Co. v. 
State of Orissa 16 
AIR 1971 Delhi 69 = 1971 Lab IC 808, 
M/s. S. S. Light Rly. Co. Ltd. v. Indus- 
trial Tribunal (Central) 17 
AIR 1967 Bom 855 = 68 Bom LR 474, 
Damomal Kausomal  Raisinghani v. 

Union of India 
AIR 1966 SC 1313 = (1966) 2 SCJ 777, 
State of Punjab v. Amar Singh Harika 7 
AIR 1964 All 879, Harcharan Lal v. 
Director Indian Institute of Sugarcane 
Research, Lucknow 18 
AIR 1968 SC 895 = (1962) Supp 3 SCR 
713, Bachhittar Singh v. State of Pa 
d 


jab 
AIR 1949 PC 78 = 75 Ind App 121, 
Mohammad Khalil Khan v. Mahbub Ali 
Miaa 5 
S. Malhotra, for Petitiener; D. P. Sud, 
for Opposite Parties. 


R. S. PATHAK, C. J:— The petitioner 
applies under Article 226 of the Constitution 
for quasbing an order ofthe Bar Council ot 
India removing his name from the roll of 
Advocates maintained by the Bar Council 
of Delhi. 


2. The petitioner, who at one time 
was a member of the judicial service, is said 
to have obtained his LL. B. Degree as a 
private candidate from the Punjab University 
in the year 1968 and after resigning from 
judicial service he applied on November 17, 
1970 to the Bar Council of Punjab and 
Haryana at Chandigarh for enrolment as an 
Advocate under Sec. 24 of the Advocates 
Act, 1961. The Bar Council of rona and 
Haryana was doubtful whether the law de- 
gree obtained by the petitioner could serve 
to qualify him for enrolment and it refer- 
red the question to the Bar Council of 
India for its opinion. The petitioner now 
applied on March 19, 1971 to the Bar 
Council of Punjab and Haryana for with- 
drawing his application but there is noth- 
ing to show that any order was passed al- 
lowing the application to be withdrawn. On 
March 81, 1971 he applied to the Bar 
Council of Delhi for enrolment as an Advo- 
The application was allowed and the 
on April 5, 1971. 


cate. 
petitioner was enrolled 
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Meanwhile, on April 15, 1971, the Bar 
Council of Punjab and Haryana made , an 
order refusing to enrol him as an Advocate 
onthe ground that as he had not obtained 
the law degree after undergoing a course 
of study in law for a minimum period of 
2 years after graduation and has obtained it 
as a non-collegiate candidate he was not 
eligible for enrolment as ana Advocate. 
Thereafter, the Bar Council of Delhi came 
to know of the proceedings before the Bar 
Council of Punjab and Haryana and in May 
1971, it wrote to the petitioner to explain 
why at the time of applying to it for en- 
rolment he had not disclosed the fact that 
his enrolment had been refused by the Bar 
Council of Punjab and Haryana and that 
he had passed the Law Examination in 
1968 asa private candidate, The peti- 
tioner submitted his explanation but it was 
not accepted. The case was referred to the 
Bar Council of India under Section 26 (1) 
of the Advocates Act. On April 30, 1972, 
the Bar Council of India held that the peti- 
tioner had been guilty of suppressing 
material facts at the time of applying for 
enrolment to the Bar Council of Delhi in- 
asmuch as he did not disclose that he had 
made an earlier application to the Bar 
Council of Punjab and Haryana, which was 
about to be rejected, and that his law de- 
gree was one which could not be recognis- 
ed. Accordingly, acting under the proviso 
to Section 26 (1) of the Advocates Act it 
removed the name of the petitioner from 
the roll. 


Ka 8, Shri D. P. Sud, learned Coun: 
sel for the respondents, has raised a preli- 
minary objection. He urges that this Court 
has no jurisdiction to entertain this writ 
petition inasmuch as the Bar Council of 
Delhi and the Bar Council of India, which 
passed the impugned order, is situated’ out- 
side the territorial jurisdiction of this Court 
and no part of the cause of action arises 
within that territorial jurisdiction. It seems 
to us that objection has force and must be 
upheld. 

4. Both the Bar Council of Delhi 
and the Bar Council of India have their 
seat outside the territorial jurisdiction ot 
this Court. The impugned proceedings 
were taken by them, and the impugned 
order removing the name of the petitioner 
from the roll of Advocates was passed by 
the Bar Council of India. Article 226 (1) of 
the Constitution empowers the High Court 
to issue directions, order or writs to any 
person or authority within the territories in 
relation to which it exercises jurisdiction. It 
has no power under Article 226 (1) to do 
so if the person or authority is situated out- 
side those territories. Therefore, this Court 
has no power under Article 226 (1) to 
grant relief against the Bar Council of Delhi 
or the Bar Council of India. 
_ 5, Article 226 (1-A) empowers the 
High Court to issue directions, orders or 
writs if the cause of action, wholly or ia 
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part, arises within the territories in relation 
to which it exercises jurisdiction. There is 
nothing to show that any part of the cause 
of action arises within the territories of 
Himachal Pradesh. Learned counsel for the 
petitioner points out that a copy of the 
order was served on the petitioner at Simla 
and therefore, it is urged, the cause of ac- 
tion arises within the jurisdiction of this 
Court. It is said that the order became 
effective only upon service of the copy on 
the petitioner and therefore, this service 
constituted part of the cause of action. In 
our opinion, the mere circumstance that a 
copy of the order was served on the peti- 
tioner at Simla does not lead to the infer- 
ence that a part of the cause of action 
arises there. The cause of action includes 
only those facts which are essential for ob- 
taining relief. As was pointed out by the 
Privy Council some years ago, it means 
every fact which it would be necessary for 
the plaintiff to prove, if traversed, in order 
to support his right to the judgment of the 
Court. Mohammad Khalil Khan v. Mah- 
bub Ali Mian, AIR 1949 PC 78. It is neces- 
sary for the petitioner to establish that a 
copy of the impugned order was served on 
im before he can obtain relief? Was he 
affected by the order only after a copy of 
it was served on him, or did the order 
come into effect as soon as it was passed? 
It is clear from the copy of the impugned 
order annexed to the writ petition that it 
was passed in the presence of the peti- 
tioner on April 30, 1972. His presence has 
been noted at the top of the order. There 
is NO averment in the writ petition that the 
order was not passed in his presence, In 
the circumstances, we must take it that the 
order was communicated to him when it 
was made on April, 80, 1972. The order 
took effect -as soon as it was passed on 
that date. It removed the name of the 
petitioner from the roll of Advocates, and 
it did that as soon as it was made, To 
accomplish that end, it was not necessary 
that a copy of the order should also have 
been served on the petitioner. The order 
was a complete and final order, and after 
pronompcine it the Bar Council of India 
1ad no power to make a different order. An 
order made by the Bar Council. under the 
Proviso to Section 26 (1) of the Advocates 
Act is final unless it is reviewed by .the 
Bar Council in the exercise of some statu- 
tory power conferred upon it in that be- 
half, or a clerical or some such error is 
corrected in the exercise of the inherent 
jurisdiction of the Bar Council. 


6. In Bachliittar Singh v. Stata of 
Punjab, AIR 1963 SC 395, on which the 
petitioner relies, the order in question was - 
an order of the State Government and it ` 
was laid down by the Supreme Court that - 
in order‘ to amount to decision of the Gov- . 
ernment it must be communicated to the 
person concerned, and that was for the _ 
reason ,that it was always open to the Gov- 
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ernment, before such communication to 
make a different order.. The Supreme 
Court said: 
“Thus it is of the essence that the 


order has to be communicated to the person 
who would be affected by that order before 
the State and that person can be bound by 
that order. For, until the order is com- 
municated to the person affected by it, it 
would be open to the Council of Ministers 
to consider the matter over and over again 
and, therefore till its communication, the 
order cannot be regarded as anything more 
than provisional in character.” 


T Proceeding on similar reasoning, 
the Supreme Court observed in State of 
Punjab v. Amar Singh Harika, AIR 1966 
SC 1818: 


“If the appointing authority passed an 
order of dismissal, but does not communi- 
cate it to the officer concerned, theoretical- 
ly it is possible that unlike in the case of 
a judicial order pronounced in Court the 
authority may change its mind and decide 
to modify that order,” 
and it referred to the considerations pecu- 
liar to orders of dismissal which led it to 
take that view. 


8. In the present case, the order 
was made by the Bar Council of India in 
the presence of the petitioner at Delhi. It 
was, therefore, communicated to him at 
Delhi. It took effect at Delhi, and its taking 
effect was not postponed to the moment 
when a copy of the order was served on 
the petitioner at Simla. 


A 
tee 


9. It is next urged that the im- 
Puge order has deprived the petitioner 
of his right to practise in Himaçhal Pradesh 
and therefore the cause of action can be 
said to arise partly within the jurisdiction 
of this Court. The right to practise in 
Himachal Pradesh is based on the submis- 
sion that by reason of the name of the 
petitioner being entered on the roll of Ad- 
vocates maintained by the Bar Council of 
Delhi, the Petitioner was entitled to have 
his name entered on the common roll main- 
tained by the Bar Council of India under 
Section 20 of that Act, and on that he 
was entitled as of right to practise through- 


out the territories of India, including the 
State of Himachal Pradesh, by virtue of 
Section 30 of the Act: The argument is 


that once a person is entered on the State 
roll, that gives him a right to be enrolled 
on the common roll and therefore to prac- 
tise anywhere in India. The contention 
cannot be accepted. Section 19 of the Ad- 
vocates Act requires every State Bar Coun- 
cil to send to the Bar Council of India an 


authenticated copy of the roll of Advocates _ 


prepared by it for the first time under that 
Act and thereafter to communicate to the 
Bar Council of India all alterations in, an 
additions to, in such roll as soon as the 
same has been made. Section. 20 provides: 
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“Common roll of advocates: 


(i) The Bar Council of India shall pre- 
pare and maintain a common roll of advo- 
cates which shall comprise the entries made 
in all State rolls i 


10. Section 30 provides: 


“Right of advocates to practise: 
Subject to the provisions of this’ Act, 
every Advocate whose name is entered in 
the common roll shall be entitled as of 
right to practise throughout the territories 
to-which this Act extends........ ‘i 


I1. Before the petitioner can in- 
voke Section 30 in support of his right to 
a in Himachal Pradesh, he must esta- 

lish that his name is entered in the com- 
mon roll, The right to have one’s name en- 
tered in the common roll and the making 
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of an entry in the common roll in recogni- 
tion of that right are two different things. 
The gulf between the two is bridged when 
the State Bar Council, acting under Sec- 
tion 19, conveys to the Bar Council of 
India the addition made to the roll main- 
tained by it and the Bar Council of India 
then, acting under Section 20, enters the 
name in the common roll, the physical exis- 
tence of the entry in the common roll 
gives an Advocate the right to practise any- 
where in India. On the material before us, 
there is nothing to suggest that the name 
of the petitioner was ever entered in the 
common roll: Therefore, he is not entitled 
to maintain that he had a right to practise 
in Himachal Pradesh. 


12. Learned counsel for the peti- 
tioner has placed a number of decisions be- 
fore us in support of the contention that 
the cause of action arises wholly or in part 
within the jurisdiction of this Court. In our 
opinion, those cases do not help the peti- 
tioner. 


13. In Harcharan Lal 
Indian Institute of Sugarcane 
Lucknow, AIR 1964 All 379, 
tioner was a truck driver serving at the 
Central Sugarcane Station, Lucknow. His 
services were terminated by the Director, 
Indian Institute of Sugarcane Research, 
Lucknow. An appeal filed by the peti- 
tioner was dismissed by the Government of 
India, Ministry of Food and Agriculture 
(Department of Agriculture), New Delhi, 
The Allahabad High Court rejected the con- 
tention that because the original order ter- 
minating the petitioner’s services could be 
said to have merged in the appellate order 
of an authority outside the territorial limits 
of that Court, no writ Pee would lie to 
it, It referred to Article 226 (1-A) of the 
Constitution and:held that the cause of ac- 
tion arose within Uttar Pradesh. This case, 
it will be noticed, falls within the principle 
laid down in Bachhittar’ Singh, AIR 196 
SC 895 (supra). ` 

14, The next case relied upon is 
Damomal Kausomal Raisinghani v. Union - 


“1, 


v. Director, 
Research, 
the peti- 
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of India, AIR 1967 Bom 885. That was a 
case where although the order was made 
by a governmental authority at Delhi it had 
its consequence at Ulhasnagar situated in 
the District of Thana of Maharashtra where 
the petitioner resided, and it was observed 
that the proceedings contemplated against 
the petitioner in consequence of the im- 
pugned order would be taken by officers 


located within the territorial jurisdiction of 


the Bombay High Court. 


15. Reference has 
to Gopal Vinayak Godse 
India, AIR 1971 Bom 56 (SB). In that 
case the cause of action was furnished by 
the seizure of the books in Poona, even 
though the seizure was effected in pursu- 
ance of the order of forfeiture passed by 
Delhi Administration. Clearly a writ petb 
tion challenging the seizure could_be main- 
tained before the Bombay High Court. 


v. The Union of 


16, In Serajuddin and Co, v. State 
of Orissa, AIR 1971 Cal 414, which has 
also been placed before us, the orders im- 
ugned by the petitioner were served on 
ae at Calcutta, but they were orders re- 
quiring him to stop working and_ to quit 
possession of certain mines. It appears 
from the judgment of the Calcutta High 
Court that the petitioner maintained an 
office at Calcutta from which he directed 
the activities concerning the mines. The 
impugned orders required him to do or to 
forbear from doing something at his Cab 
cutta office, and therefore, it is apparent 
that the cause of action arose at calcutta. 
The Calcutta High Court, therefore, held 
that it had jurisdiction in that matter. 


ee Wi Finally, reliance has been plac- 
ed on M/s. S. S. Light Rly. Co. Ltd. v. 
The Industrial Tribunal (Central), AIR 1971 
Delhi 69. The impugned award was made 
by the Industrial Tribunal, Lucknow, but 
some of the hearings of the Tribunal took 
pa in Delhi and the award was pub- 
ished at New Delhi. Further, the peti- 
tioner and the workmen who were affected 
by the award were carrying on their activi- 
ties, to which the award was related, at 
Shahadra within the jurisdiction of the Delhi 
High Court. Upon those facts, the Delhi 
High Court held that a writ petition against 
the impugned order would lie to it. 


18. In our opinion, upon the facts 
of the present case this petition is‘ not main- 
tainable in this Court. 


19. Learned counsel for the peti- 
tioner prays that in case this Court finds 
that the petition is not maintainable here 
it may be returned to the petitioner for 
presentation to the Pon Court. We have 
some doubt whether this can be done in 
‘the case of a petition under Article 226 of 
the Constitution, but as learned counsel for 
the respondents, states that he has no objec- 
tion to such an order, we direct the petition 
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be returned to the petitioner for presenta- 
tion to the proper Court. 


...... Order accordingly. 
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AIR 1974 HIMACHAL PRADESH 35 
(V 61 C 12) 
R. S. PATHAK, C. J. AND 


CHET RAM THAKUR, J. 


Sukhvinder Kaur, Petitioner v. State of 
Himachal Pradesh and others, Respondents. 


Civil Writ Petn. No. 12 of 1972, D/- 
30-11-1973. 


Index Note: — (A) Constitution of 
India, Articles 14, 15, 46 — Reservation of 
seats in educational institutions — Validity. 


Brief Note: — (A) In adjusting the 
claim of socially and educationally back- 
ward classes and other communities the re- 
servation of the former should ordinarily be 
less than 50 per cent although no inflexible 
percentage can be fixed. Where though out 
of 60 seats the total number of seats reserv- 
ed for various categories exceeded 50 per 
cent but the percentage fixed for the sche- 
duled castes was only 15% scheduled tribes 
5% and backward classes 2% which came 
to 22%, whereas the reservation under the 
various other heads related to the other cate- 
gories and 23 seats had been left for open 
competition on merits it cannot be said that 
this classification or reservation is unreasdn- 
able. The Government has got the right to 
make reservation for the betterment and 
amelioration of weaker and economically 
backward sections of the community and to 
implement the directive principles of State 
policy as contained in Article 46 of the 
Constitution, AIR 1963 SC 649, Distin- 
guished. (Paras 10, 11) 


Index Note: —— (B) Constitution of 
India, Article 46 — Reservation of seats for 
children im rural areas. 


Brief Note: — (B) A reservation of 
seats in colleges for children coming from 
schools in the rural areas does not appear to 
be unreasonable inasmuch as the children in 
the rural areas who usually attend such 
schools are socially, economically and edu- 
cationally poor and they cannot compete 
with the children of their age group coming 
from the urban areas and, therefore, the re- 


servation is valid. (Para 12) 
Index Notes — (©) Constitution of 
India Article 46 —- Reservation of seats for 


children of political sufferers. 


Brief Note: — (C) There can be no 
denying the fact that the Government can 
place reasonable restriction or can make tea- 
sonable discrimination in the matter of pro- 
-viding educational facilities to backward 
classes. But the reservation of seats in col- 
leges for the sons/daughters of political suf- 
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ferers and persons cf Himachal Pradesh 
with outstanding social background i; not 
warranted. Children of other sections of so- 
ciety, who are more deserving, are deprived 
of the rigbt of admission by this reservation. 
This reservation is unreasonable and is vio- 
lative of Articles 14 and 16 of the Constitu- 
tion. (Para 13) 


Index Note: — (D) Constitution of 
India, Article 16 — Admission to M. B. B. S. 
Course in Medical College — Rules requiring 
higher percentage of marks from B, Sc. stu- 
dents than F. Sc. 


Brief Note: — (D) Under the rules the 
educational qualification for admission to the 
Medical College is‘ F, Sc. with 50% marks. 
The qualifying standard of 60% has been laid 
down for B. Sc. graduates. That can be 
viewed as an attempt to equalise the chan- 
ces for admission as between F. Se. and 
B. Sc. candidates. If the rules say that a 
B. Sc. Graduate is also eligible for admission 
only in case he secures ist class (60% and 
more marks) in compulsory subjects and has 
- also passed F. Sc. (Medical Group) obtaining 
50% of total marks in compulsory subjects 
there does not appear to be anything arbitra- 
ty or unreasonable in these rules. After gra- 
duation a candidate no doubt would acquire 
more knowledge, experience and maturity, 
and would have an advantage over an F. Sc. 
candidate in the matter of admission. To 
scale down that advantage a higher percen- 
tage of marks was required of B. Sc. candi- 
dates. An F. Sc. candidate could have ap- 
plied for admission and could have failed 
in securing admission. His applying for ad- 
mission again after passing the B. Sc. would 
amount to a second attempt and the advan- 
tage so arising could also be neutralised by 
prescribing a higher percentage of marks in 
the case of B. Sc. candidate. (Para 14) 


Cases Referred: _ Chronological Paras 


AIR 1972 SC 1375 = (1972) 3 SCR 247, 
State of Andhra Pradesh v. U. S. V. Bala- 
tam il 

AIR 1971 SC 1762 = 1971 Supp SCR 608, 
D. N. Chanchala v. State of Mysore 11 

AIR 1970 SC 35 = (1970) 1 SCR 413, Chitra 
Ghosh v. Union of India 11 

AIR 1963 SC 649 = (1963) Supp (1) SCR 
439, M. R. Balaji v. State of Mysore 10, 11 

Chhabil Das and D. P. Sud, for Peti- 
tioner; P. N. Nag, for Respondents. 

CHET RAM THAKUR, J.:— This peti- 
tion has been filed by Sukhvinder Kaur 
against an order refusing her admission in 
the Medical College. 


2. The petitioner passed her Matri- 
culation Examination, from the Government 
Higher Secondary School, Sundernagar, 
which caters for the needs of various people 
residing in the town of Sundernagar and for 
the needs of neighbouring villages. The peti- 
tioner wanted to join the Medical College 
after doing her pre-Medical in the year 1969 
but at that time she could not compete in 
order of merit in her own group. At that 
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time, according to the terms of the prospec- 
tus cf the Medical College, B. Sc. students 
were given preference and this practice con- 
tinued till the Session of 1970-71. Therefore, 
the petitioner did her B. Sc. securing 60.16 
per cent marks in her compulsory subjects. 


3. For the Session 1971-72 the res- 
pondents issued a prospectus inviting appli- 
cations for admission to the M. B. B. S. 
Course. The petitioner also applied. But 
the prospectus for the said year was drasti- 
cally amended by the respondents and many 
reservations had been made in various provi- 
sions of paragraph 1, Part A of the aforesaid 
She was not selected although 
she had obtained above 60 per cent. marks 
in her B. Sc. Examination and the respon- 
dents 4 to 48 who had qualified F. Sc. or 
pre-Medical examination had been given ad- 
mission without taking into consideration the 
higher qualifications of the petitioner. Even 
many people who had secured less than the 
qualifying marks were selected, which was 
absolutely in contravention of the provisions 
of the rules. The petitioner, therefore, chal- 
lenged the vires of the rules. According to 
her the rules were in contravention of Arti- 
cles 14 and 15 of the Constitution, inasmuch 
as the main object of the rules is to find the 
for admission to the 
M. B. B. S. Course. The various reserva- 
tions made under the prospectus do not 
purport to achieve that object. Further, it 
is said, the qualifications made under various 
groups in paragraph 2 also do not have a 
reasonable nexus between the object sought 
to be achieved nor are saved by the saving 
clauses of Articles 14 and 15 of the Consti- ` 
tution. In any case the reservations made 
exceed 50 per cent. of the total seats avail- 
able inasmuch as only 23 seats out of 63 
seats have been kept for open competition. 


4. Further it is urged, the reserva- 
tion made in favour of 12 students who had 
passed their Marticulation or Higher Secon- 
dary Examination from ‘the schools located 
in the rural areas is unreasonable, having no 
nexus with the objects sought to be achieved. 
It is an arbitrary formula devised without 
having any reasonable classification or nexus 
with the object. The reservations so made 
are illegal, ultra vires and violative of the 
principles of equity and law. In category H 
it is provided that two seats ‘were reserved 
for the sons/daughters of political sufferers 
and persons of Himachal Pradesh with out- 
standing social background. It is contended 
that this itself does not advance the cause 
of the backward classes, but on the other 
hand affords benefit to people who have 2 
higher social background. Further, powers 
had been given to the Chief Minister to no- 
minate three candidates at his discretion over 
and above the prescribed quota of admis- 
sions for candidates from outside Himachal 
Pradesh and in this no guideline is given 
as to the method of selection or nomination 
by thé Chief Minister, ^ 


AGA 


It is said that an arbitrary power has 
been conferred on the Chief Minister to 
show patronage at public expense to such 
persons whom he may wish to patronise. 
Further no guideline has been laid down 
as to judge the comparative merits of two 
groups of people, i.e., B. Sc. on the one hand 
and F.Sc./pre-Medical on the other. In all 
other universities B.Sc. have been given pre- 
ference over F.Sc. students provided they 
obtain the minimum qualifying marks. The 
selection of respondents 4 tò 48 has been 
challenged as having been made arbitrarily 
without following rules or guidelines pres- 
cribed in the prospectus “inasmuch as no 
interviews were held for selection, and no 
standard had been fixed for selecting the 
various candidates. 
been made on arbitrary basis and without 
considering the comparative merits and 
qualifications of students. They did not pos- 
Sess even the minimum qualifying marks as 
prescribed in the Calendar of Punjab Univer- 
sity. This Calendar is still in force. The 
aforesaid regulations provide that B. Se. 
students should be given preference over 
F. Sc. students. Since the Medical College 
is affiliated to the University which in turn, 
is authorised to make regulations, inter alia, 
laying down the conditions and preferences 
for admission to the Medical College, the 
regulations framed by the Punjab University 
have been made applicable. In those regu- 
lations, it is provided that B. Sc. students 
bave to be given preference over the F. Sc. 
Students. Further, the selection has been 
made by some other Selection Board which 
was not a validly constituted Board under the 
tules. Hence the entire selection has been 
made on political considerations rather than 
considerations of merits and. qualifications. 


In the premises of these averments it 
was prayed that the admission of respon- 
dents 4 to 48 be quashed and the respon- 
dents be directed to admit the petitioner in 
accordance with the terms and conditions 
laid down by the University Calendar by 
giving her preference over all candidates who 
have passed only pre-Medical Examination. 
‘Further, a relief has been claimed declaring 
ultra vires, void and violative of the Consti- 
tution of India sub-paras (d), (e), (Ð, @ 
and (h) of Para 1 of the ‘rules as indicated 
in the prospectus at page 2; for declaring the 
nomination clause of the Chief Minister as 
violative of the provisions of Articles 14, 15 
and 16 of the Constitution; for the deletion 
of para 7 at page 3 as illegal, ultra vires and 
void and for a direction requiring the res- 
pondents to admit the petitioner in accord- 
ance with the provisions of para 7 as it stood 
‘in the prospectus for the year 1970-71. 


5. In reply the respondents 1 to 3 
pleaded the following case.. According to the 
practice existing in every institution, the pros- 
pectus is usually amended every year sub- 
ject to the requirements of the institution as 
well as to fulfil the requirements of the day, 
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and as such the amendment was incorporat- 


‘ed in the prospectus in the year concerned. 


The amendments were justified. The selec- 
tion of candidates for admission to the Ist 
year of the M. B. B. S. Course for the 
Session 1971-72 was made strictly in accord- 
ance with the rules provided in the College 
prospectus and no student was admitted with 
lesser marks. The last candidate admitted 
against open seats and against those reserved 
for girl candidates had obtained 64.33 and 
61.66 per cent. marks in the qualifying exa- 
mination respectively. The petitioner with | 
60.16 per cent. marks could not compete. on 
merit and therefore could not be brought 
on the select list. Merit was the sole crite- 
ria over and above the minimum requirement | 
of 50 per cent. marks obtained in pre-Medi- 
cal or its equivalent examination recognised 
by the University. There had been no viola- 
tion whatsoever of Articles 14 and 15. The 
various reservations made in respect of the 
seats were valid and legal. The 12 seats re- 
served in favour of the candidates who have 
passed their Matriculation or Higher Secon- 
dary Examination from the schools located 
in rural areas have been reserved just to give 
a fillip to the candidates coming from far 
flung areas, The reservations thus made are 
not violative in any way, rather Article 29 (2) 
of the Constitution has clearly provided that 
the State has got a right to reserve the seats 
for the minority people. In regard to cate- 
gory H, the two seats have been reserved for 
the sons/daughters of political sufferers, etc., 
so that the people of outstanding social back- 
ground could come forward who could not 
give better educational qualifications to their 
sons and daughters on account of their taking 
active part in the National Freedom Move- 
ment or for any other political reason. So, 
reservations stand justified in the interest of 
suffering people. 


. The Chief Minister had been conferred 
the: power to nominate three candidates not 
at the public expense but to promote the 
cultural and educational facilities, and mutual 
relations with other States. Hence there was 
no favouritism and preferential treatment. It 
was pleaded that it was nowhere provided 
in,the prospectus that B. Sc. candidates would 
be given any preference over the F. Sc./pre- 
Medical candidates but 60 per cent. marks 
in B. Sc. would make candidates eligible for 
admission while the qualifying criterion for 
pre-Medical or F. Sc. candidates would be 
50 per cent. marks. The rules or guidelines 
prescribed in the prospectus were adhered to 
Strictly. The selection was based solely on 
merit. It was denied that the respondents 4 
to 48 possessed lesser qualifications. After 
coming into being of the Himachal Pradesh 
University all the rules of the Punjab Uni- 
versity were still being carried out but it 
was nowhere provided in the said Calendar 
that B. Sc. students would be preferred over 
F. Sc./pre-Medical students. The selection 
a validly constituted 
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Board by the Government and the Principal 
was a member of the Board. It was also 
denied that any nomination by the Chief 
Ministe. had been made of a person who had 
secured less percentage of marks. 


6. In the rejoinder it was submitted 
that the reservation for the sons and daugh- 
ters of political sufferers and persons of 
Himachal Pradesh with outstanding social 
background was also not warranted, as the 
words ‘political sufferer’ were not defined. 


7. From the pleadings of the parties 
the vires of the reservation under the various 
heads arise for consideration. Against the 
total number of 60 seats the admissions are 
to be done as under: 

(a) Scheduled Castes 15% >: 9 

(b) Scheduled Tribes 5% 3 

(c) Backward Classes 2% a oh 

(d) Son(s)/daughter(s) of Defence 

Services Personnel of Hima- 
chal Pradesh who distinguish- 


ed themselves in the Na- 

tional Emergency E | 
(e) Candidates who have passed 

Matriculation or Higher Se- 


condary Examination from the 
schools located in the rural areas 
(£) Son(s)/daughter(s) of De- 
fence Service Personnel post- 
ed in Himachal Pradesh during 
the submission of application 
of the candidates till his/her 
admission is finalised z: 1l 


(g) son(s) and daughter(s) of the 
Central Government employees 
posted in Himachal Pradesh du- 
ring the submission of the ap- 
plications of the candidates till 


= 42 


their admissions are finalised Soe 
(h) Son(s)/daughter(s) of political 

sufferers and persons of Hima- 

chal Pradesh with outstanding 

social background 2 
0) Women students > 6 
(j) Remaining seats to be filled on 

merit 223 


According to the petitioner, the reser- 
vation exceeds 50 per cent. which is quite 
unreasonable and is hit by the provisions of 
Articles 14 and 16 of the Constitution, The 
second point is with regard to the reserva- 
tion made in clause (e} of para 1 for stu- 
dents who have passed Marticulation/Higher 
Secondary Examination from the schools 
located in the rural areas. The third point is 
the invalidity of the reservation in clause (h) 
for sons/daughters of political sufferers and 
persons of Himachal Pradesh with outstand- 
ing social background as being an unreason- 
able classification. The fourth point is with 
regard to the distinction made amongst the 
B. Sc. and F. Sc./pre-Medical students, as no 
credit is allowed for higher education and, 
therefore, it is unreasonable ‘that only F. Sc./ 
pre-Medical candidates with a certain percen- 
tage should get preference over B. Sc. can- 
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didates. The fifth point is about the legality 
of the constitution of the Selection Board. 
The sixth point is about the legality of nomi- 
nation of three candidates by the Chief 
Minister. 


8. As regards the fifth and sixth 
points, the same are not pressed and, there- 
fore, they do not require any consideration. 


9. Now we are left only with the re- 
servation: Firstly, the reservation which ex- 
ceeds 50 per cent. under various heads: se- 
condly, the reservation under clause (e) re 
serving 12 seats for the candidates who have 
passed their Marticulation/Higher Secon- 
dary examination from the schools located 
in the rural areas and clause (h) which pro- 
vides for reservation of two seats for the 
sons/daughters of political sufferers and per- 
sons of Himachal Pradesh with outstanding 
social background; and lastly, about 
the distinction between B. Sc. and F. Sc./Pre- 
Medical candidates. 


10. The number of seats reserved. is 
37. According to the argument advanced 
by the learned counsel for the petitioner the 
reservation should in no case exceed 50 per 
cent, otherwise the reservation would pe wn- 
reasonable and would be hit by the provi- 
sions of Articles 14 and 15 of the- Constitu- 
tion and reliance is placed on M. R. Balaji 
v. State of Mysore, AIR 1963 SC 649. Jn 
this case reservation of 68% of the seats 
was made for the socially and educationally 
backward classes in the Medical and Engi- 
neering colleges and it was held by the Sup- 
reme Court that a high percentage would 
amount almost to exclusion of the deserving 
and qualified candidates of other communi- 
ties which also was not in the interest of the 
society as a whole. It further held that in, 
adjusting the claim of both the categories 
the reservation of the former should ordina- 
tily be less than 50 per cent. although no 
inflexible percentage can be fixed and it 
could depend upon the prevalent circumstan- 
ces in each case. In the instant case no doubt 
the total number of seats which are reserv- 
ed for various categories of people exceed 
50 per cent. but the percentage fixed for the 
scheduled castes is only 15%, scheduled tri- 
bes 5% and backward classes 2% which 
comes to 22%, whereas the reservation under 
the various other heads relates to the other 
categories and 23 seats have been left for 
open competition on merits. Therefore, the 
principle of this authority where 68% of the 
seats were reserved only for the socially and 
educationally backward classes cannot be 
made applicable to the facts of the present 
case because here the reservation for all the 
first three categories as mentioned above is 
only 22% and the remainder reservation is 
for the other classes or categories of people, 
therefore, it cannot be said that this classi- 
fication or reservation is unreasonable. The 
Government has got the right to make reser- 
vation for the betterment and amelioration 
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of weaker and economically backward sec- 
tions of the community and to implemen: the 
directive principles of State policy as <€cn- 
tained in Article 46 of the Constitution, 
which provides that the State shall promote 
with special care the educational and econo- 
mic interests of the weaker sections of the 
lpeople, and, in particular, of the Scheduled 
‘Castes and the Scheduled Tribes, and shall 
protect them from social injustice and all 
‘forms of exploitation. 


11. The further authority relied upon 
is D. N. Chanchala v. State of Mysore, AIR 
1971 SC 1762 to show that the reservation 
was not excessive. In this case out of a total 
number of 720 seats for distribution 48% 
of the seats were reserved under Rule 5 of 
the Mysore Medical Colleges (Selection for 
Admission) Rules, 1970, and it was said in 
that case that the case of M. R. Balaji ATR 
1963 SC 649 (supra) was not applicable to 
that case because of the fact that the reser- 
vation did not exceed 50 per cent. More- 
over in that case the question that fell for 
consideration was the universitywise distribu- 
tion of seats of Medical Colleges run by the 
Mysore State. There were three Universities 
in Mysore State, namely, Karnatak, Mysore 
and Bangalore Universities. The challenge 
to such distribution of seats was that candi- 
dates having lesser marks might obtain ad- 
mission at the cost of another having higher 
marks from another university. The Supreme 
Court in view of this held: 

“As the Government which bears the 
financial burden of running the Government 
colleges is entitled to lay down criteria for 
admission in its own colleges and to decide 
the sources from which admission would be 
made, provided of course, such classifica- 
tion is not arbitrary and has a rational basis 
„and a reasonable connection with the object 
of the rule. So long as there is no discri- 


mination within each of such sources (em- 


phasis mine), the validity of the rules laying 
down such sources cannot be sucessfully chal- 
lenged. In our view the rules lay down a 
valid classification. Candidates passing through 
the qualifying examination held by the 
university form a class by themselves as dis- 
tinguished from those passing through such 
examination from the other two universities. 
Such a classification has a reasonable nexus 
with the object of the rules, namely, to cater 
to the needs of candidates who would natu- 
rally look to their own university to advance 
their training in technical studies, such as 
medical studies. In our opinion, the rules 
cannot justily be attacked on the ground of 
hostile discrimination or as being otherwise 
in breach of Article 14”. 

herefore, from this authority also it would 
appear that the reservation of a particular 
class should not exceed 50 per cent. so as 
not to be unreasonable and arbitrary or to 
discriminate one category from the other. 


Similarly, in State of Andhra Pradesh 
v. U. S. V. Balaram, AIR 1972 SC 1375 
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where the reservation of the seats in the pro- 
fessional colleges under the Government was 
25% for the backward classes, 4% for the 
scheduled tribes and 14% for the scheduled 
castes, their Lordships of the Supreme Court 
held that the quantum of reservation was 
within the limits mentioned in the decision 
referred to in M. R. Balaji’s case AIR 1963 
SC 649 (supra). Therefore, on the same prin- 
ciple the reservation cannot be said to be 
excessive and unreasonable. In Chitra Ghosh 
v. Union of India, AIR 1970 SC 35 the ap- 
pellant was refused admission to the Mau- 
lana Azad Medical College, Delhi. Accord- 
ing to the college prospectus 125 students 
were admitted annually. 15 per cent. seats 
were reserved for scheduled castes candidates 
and 5 per cent. for scheduled tribes candi- 
dates. 25 per cent. of the seats (excluding 
the seats reserved for Government of India 
nominees) were reserved for girl students who 
were taken on the basis of merit. Then 
there were seats for residents of Delhi, sons/ 
daughters of Central Government servants 
posted in Delhi at the time of the admis- 
sion. Then there is a class:of candidates, who 
were wholly dependant on brother/sister, who 
were Central Government servants posted in 
Delhi; sons/daughters of residents of Union 
Territories, including displaced persons re- 
gistered therein and sponsored by the Ad- 
ministrations of Union Territories. According 
to the note in the prospectus 23 seats were 
reserved for the categories, i.e., sons/daugh- 
ters of the residents of Union Territories and 
Jammu and Kashmir State scholars. The 
case of the appellants was that they had ob- 
tained 62.5% marks and were domiciled in 
Delhi. According to them they were entitl- 
ed to admission and would have been admit- 
ted but for the reservation of the seats which 
were filled by nomination by the Central 
Government. It was held therein: 

“It is the Central Government which 
bears the financial burden of running the 
Medical College. It is for it to lay down 
the criteria for eligibility. From the very 
nature of things it is not possible to throw 
the admission open to students from all over 
the country. The Government cannot be 
denied the right to decide from what sources 
the admission will be made. That essentially 
is a question of policy and depends, inter 
alia, on an overall assessment and survey 
of the requirements of residents of particu- 
lar territories and other categories of persons 
for whom it is essential to provide facilities 
for medical education. If the sources are 
properly classified whether on territorial, geo- 
graphical or other reasonable basis it is not 
for the Courts to interfere with the manner 
and method of making the classification.” 
It was further held that the reservation oł 
seats in the Maulana Azad Medical Col- 
lege, Delhi, in categories (c) to (h) contain- 
ed in Rule 4 of the college prospectus relat- 
ing to the eligibility for admission was not 
violative of Articles 14, 15 and 29 of the 
Constitution. It was observed that the rules 
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did not discriminate between any citizen on 
grounds only of religion, race, caste, sex, 
place of birth or any one of them ard, 
therefore, Articles 15 and 29 conld not be 
invoked. Keeping in view the principies of 
this authority it is not difficult to held that 
the reservation in the instant case is not dis- 
criminatory or arbitrary or excessive, be- 
cause the reservation does not exceed 50 per 
cent. Therefore, the first contention that 
the reservation is excessive and is violative 
‘of the principles of equality of opportunity 
is not substantiated. 


12. The second point is that cl. (e) 
of para 1 of the prospectus, as amended, 
with regard to reservation of 12 seats is discri- 
minatory. As regards this it would suffice 
to say that this is a reservation for children 
coming from schools in the rural areas. This 
reservation does nof appear to be unreason- 
able inasmuch as the children in the rural 
areas who usually attend such schools are 
socially, economically and educationally poor 
aud they cannot compete with the children 
of their age-group coming from the urban 
areas and, therefore, the reservation is valid. 


13. The further submission is that the 
reservation as contained in clause th) of 
para 1 of the prospectus, i.e. the reservation 
for the sons/daughters of political sufferers 
and persons of Himachal Pradesh with out- 
standing social background, is not warranted. 
There can be no denying the fact that the 
Government can place reasonable restriction 
or can make reasonable discrimination 
in the matter of providing educa- 

facilities to backward classes. 
here in the instant case the 
eservation is made for  sons/daughters 
of political sufferers and persons of Hima- 
chal Pradesh with outstanding social back- 
ground. The object, which is to attract the 
best talent for the Medical College, is not 
achieved by this reservation. Children of 
other sections of society, who are more de- 
serving, are deprived of the right of admis- 
sion. It appears that the seats have been 
reserved for persons of higher social status 
who have got a higher social standing and for 
sons of political sufferers. The term ‘political 
sufferer’ is not defined in the prospectus and 
it cannot be said what type of political suffer- 
ers are entitled to reservation for their wards. 
Similarly ‘persons with outstanding social 
background’ is a very vague term. By this 
expression what can be understood is that 
a man is quite influential and holds a very 
good social status and that he is a man of 
substance. Such a man can get admission 
in any institution and can afford to get good 
education in a good institution. Therefore, 
there does not appear to be any justification 
for any reservation for such a class unless 
the words ‘persons with outstanding social 
' background’ are understood in some, other 
way, of which there is no indication given 
in the prospectus. Therefore, this is a vague 
‘erm and in view of this it needs to be struck 
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down as it constitutes unreasonable and dis-! 
criminatory classification. | Consequently, I 
hoid that this reservation, as contained in 
clause (h), is unreasonable and is violative of 
Articles 14 and 16 of the Constitution. 


14. The last submission is that the 
petitioner is B. Se. with 60.16% marks and 
that candidates with lesser marks and lesser 
education were admitted to the M. B. B. S. 
course and that this was also discriminatory. 
There can be no doubt that B. Sc. is a 
higher Degree as compared to F. Sc./pre- 
Medical and, therefore, on that account she 
can be said to have attained better maturity 
and understanding. She cannot be compared 
with an F. Sc.fpre-Medical, because she has 
acquired higher knowledge after having stu- 
died for two years at the College after F. Sc./ 
pre-Medical. Learned Counsel for the peti- 
tioner has contended that the prospectus for 
the year 1969-70 provided for preference for 
B. Sc. Graduates for admission to the Medi- 
cal College and that is why ihe petitioner 
also did her B. Sc. but when she did qualify, 
the Government amended the prospectus so 
as not to give preference to B. Sc. candidates. 
The amended rules, as regard the education 
eligibility, are as under: 


(a) The minimum qualification for ad- 
mission is F. Sc. (Medical Group) or pre- 
Medical or equivalent examination as recog“ 
nised by the Punjab University in 2nd Divi- 
sion. which for this purpose will be 50% of 
total marks obtained in compulsory subjects, . 
viz, English. Physics, Chemistry (including ` 
Organic Chemistry) and Biology only, of the 
qualifying examination, after deducting the 
marks, if any, obtained in the optional sub- 
jects. 


(b) B. Sc. candidates securing ist Class 
(60% and more marks) in the compulsory 
subjects are also eligible, provided:— 


(i) They have passed B. Sc. with English 
as one of their subiects, according to old 
regulations or any of the three subiects, viz., 
Botany, Zoology, Chemistry, Physiology, 
Physics, Human Anatomy and Biochemistry 
according to the new regulations; and 


(ii) They have passed F. Sc. (Medical 
Group) as mentioned in clause (a) above. 


The submission made by the learned 
Counsel is that the rnles previously gave pre- 
ference to B. Sc. but now the rules have 
been changed. Here it may be stated that 
the Government who runs the institution and 
meets the expenses has got the right to 
change the conditions of eligibility. Learned 
Counsel for the petitioner had submitted that 
there was some Ordinance issued by the 
Punjab University, which was also applicable 
to this University under which preference 
was still to be given to the B.Sc. candidates 
over F.Sc. candidates and that Government 
cannot frame inconsistent rules. But this is 
not borne out from the Ordinance. There 
is no such provision in the Ordinance which 


+ 
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bas been placed before the Court. There- 
fore, this argument deserves to, be rejected. 

e rules say that. a B. Se. Graduate is also 
eligible for admission only in case he secures 
Ist Class (60% and more marks) in compul- 

also passed F. Sc. 
i 50% of total 






to the Medical 


qualification for admission _ tc 
j 50% marks. The 


College is F.Sc. with ; 
qualifying standard of 60% has been laid 
down for B.Sc. Graduates. That can be 
viewed as an attempt to equalise the chances 
for admission as between F.Sc. and B.Sc. 
candidates. -~ . Í 

| After graduation a candidate “no doubt 
would acquire more knowledge, experience 
land maturity, and would have an advantage 
over an F.Sc. candidate in the matter of ad- 
mission. To scale down that advantage 3 
higher percentage of marks was required of 
B. Sc. candidates. An F.Sc. candidate could 
have applied for admission and could have 
failed in securing admission. His applying 
for admission again after passing the B. Sc. 
would amount to a second attempt and the 
advantage so arising could also be neutralis- 
ed by prescribing a higher percentage of 
marks in the case of B.Sc. candidate. It 
may be noted that the provision for deduc- 
tion of 2% marks was deleted in regard to 
the year under consideration. The petitioner 
is not comparable to the respondents 4 to 
48 who had secured higher marks in F. Sc. 
and as such she could not compete with 
them at that particular point of time, as 
admitted by her, and that is why she wenl 
for higher education. Therefore, the peti- 
tioner can have no complaint on this ac- 
count. : ao 


15. I have held that the reservation 
made in clause (h) para 1 of the prospectus 
is violative of Articles 14 and 15 of the 
Consiitution and, therefore, the same is 
struck down. In so far as the other sub- 
missions are concerned they are hereby re- 
jected. 


16. The petition is allowed. The 
petitioner shall be considered for admission 
on the basis of the prospectus for the year 
1971-72 to a seat added to the general seats 
by reason of the observations and findings 
mentioned above, and if found entitled to 
admission, she shall be admitted to the 
M.B.B.S. course of studies commencing in 
1973. In case the existing strength of seats 
in the Medical College has already been filled 
up a seat shall be added for accommodating 
the petitioner. 


17. - The petitioner is entitled to her 
costs, which I assess at Rs. 150/-. 


R: S5. PATHAK, C. 3.:— I agree. 
Petition allowed. 
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The Registrar, Himachal Pradesh Uni- 
versity, Simla, Appellant v. Shashi Pal Singh 
and others, Respondents. ` 


Letters Patent Appeal No. 7 of 1974, D/- 
25-4-1974. 


Index Note: — (A) Constitution of 
India, Articles 14, 15 (4) and 29. (2) — Ad- 
mission in Government Medical College — 
Reservation of seats for “Wards of political 
sufferers and persons with outstanding social 
background” — Interpretation of. (X-Ref:— 
Interpretation of Statutes). 

Brief Note: — (A) The Himachal Pra- 
desh Medical College Prospectus provided 
for two reserved seats for “Wards of politi- 
cal sufferers and persons with outstanding 
social background hailing from Himachal 
Pradesh” for admission to the first year 
M. B. B. S. Course. The petitioner who was 
the son of a member of the Indian National 
Army was refused admission for the reserved 
seat as he had not attached the certificate 
of the prescribed authority. On a writ pett- 
tion filed a single Judge quashed the decision 
of authorities. On Letters Patent Appeal. 


Held that the conjunction ‘and’ used in 
the description of fhe reservation could not 


. be interpreted as ‘or’ as it would defeat the 


intention behind the reservation and would 
also be hit by Article 14.. Category “e” of 
the reservation in question which is a Rule 
of admission must satisfy the requirements 
of Articles 15 (4) and 29 (2) and only such 
an interpretation can be given to it which 
satisfied that requirement. The only possible 
and reasonable interpretation is that the cate- 
gory really consists of one and the same class 
and the petitioner had to satisfy both the 
conditions of being ward of a politica] suf- 
ferer and of: being ward of a person with 
outstanding social - background before he 
could compete against the reserved seat. 
The phrase “outstanding social background’ 
necessarily refers to outstanding performance 
of the person or his guardian in the politi- 
cal field, coupled with his backwardness in 
the matter of education. AIR 1969 Raj 182, 
Followed. (Paras 7 to 11) 


Since the Government was not satisfied 
with the particulars supplied by the peti- 
tioner, the Court could not super-impose its 
own decision upon it by saying that the par- 
ticulars were sufficient and should be recon- 
sidered for admission. No exception could 
be taken to the decision of the Government 
that a certificate only from a prescribed awu- 
thority, and no other certificate was to be 
taken into consideration. Decision of Single 
Judge Reversed. Case law discussed. 


(Para 13) 
Index Note: — (B) Constitution of 


India, Article 226 — Instructuous petition — 
GR/GRjC894/74/KSB 
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Defect of parties can be taken notice of even 
in appeal. 

Brief Note: — (B} Where a person who 
can implement the decision of the Court and 
a person who is adversely affected by that 
decision are not made parties to the petition, 
the defects of the parties which are in the 
very inception of the petition can be taken 
notice of at any stage in appeal with the 
result that the petition becomes infructuous 
because the decision cannot be implemented. 

(Para 15) 


Cases Referred: Chronological Paras 
AIR 1974 Him Pra 35 = (1973) C. W. P. 
No. 12 of 1970, D/- 30-11-1973, Sukh- 
vinder Kaur v. State of Himachal Pradesh 
tIA 
AIR 1972 SC 1548 = (1972) 1 SCC 893, 
Firm Amar Nath Basheshar Dass v. Tek 
Chand 7 
AIR 1970 SC 35 = (1970) 1 SCR 413, 
Chitra Ghosh v. Union of India 10 
AIR 1969 Raj 182 = 1969 Raj LW 285, 
Surendrakumar v. State of Rajasthan 6 
AIR 1968 SC 1450 = 1969 Cri LJ 19, Ish- 
war Singh Bindra v. State of U. P. 9 
AIR 1964 Cal 190, Syamapada Banerjee v. 
Asst. Registrar Co-operative Societies, 
Burdwan 
AIR 1963 SC 649- = (1963) Supp 1 SCR 
439, M. R. Balaji v. State of Mysore 10 
AIR 1951 SC 1549 = 1961 (2) Cri LJ 720, 
Collector of Customs, Baroda v. Digvijay- 
singhji Spinwsng & Weaving Mills Ltd., 
Jamnagar 7 
AIR 1955 SC 661 = (1955) 2 SCR 603, 
Bengal Immunity Co. Ltd. v. State of 
Bihar 7 
(1584) 3 Co. Rep. 7a = 76 ER 637, Hey- 
don’s case 7 
(Contd. an Col. 2) 


“Group I (reserved) 
(e) — two seats 


3. Tke petitioner produced before the 
respondents a certificate (Annexure D) dated 
October 25, 1961 which was from All India 
INA Enquiry and Relief Committee appoint- 
ed by the All India Congress Committee, 
signed by one Shri Jagdev Singh, Joint Sec- 
retary, which signified that Shri Shamsher 
Singh, father of the petitioner, was a member 
of the Indian National Army. The petitioner 
further relied upon the letter of the Minis- 
try of Home Affairs (Annexure E) dated 
May 23, 1961, which indicated that all Ex. 
INA personnel were to be treated as politi- 
cal sufferers so far as the Government of 
India was concerned and were thus eligible 
for relief in the matter of employment. to 
public service and also for educational con- 
cession to their children. The respondents 
relied upon the letter of the Secretary De- 
partment of Health Himachal Pradesh (An- 
nexure RB) of September 25, 1973, which 
mentioned that a formal letter/certificate by 


A. i. R. 


D. B. LAL, J:— This Letters Patent 
Appeal has been brought from the judgment 
of a learred Single Judge, whereby a writ 
petition filed by Shri Shashi Pal Singh has 
been accepted, quashing the decision of the 
respondents, who are the State of Himachal 
Pradesh, the Principal, Himachal Pradesh 
Medical College, Simla, and the Registrar of 
the Himachal Pradesh University, refusing 
the admission of the petitioner in the first 
year M. B. B. S. course of the Medical 
College. The allegations of the petitioner 
Shashi Pal Singh were, that after passing 
the pre-Medical Examination from the Hima- 
chal Pradesh University in 1973, he applied 
to the Medical College for appearing in the 
examination held for admission to the 
M. B. B. S. course and he sought his ad- 
mission under the category reserved for poli- 
tical sufferers. The respondents did not ac- 
cept the candidature of the petitioner under 
that reserved seat and, therefore, allowed 
him to appear in the competition against 
general seats which were un-reserved. Ac- 
cordingly the petitioner took up his competi- 
tion but his marks were not sufficient and he 
could not get admission under any un-re- 
served seat. The decision regarding his re- 
fusal of admission became the subject-matter 
of writ petition filed by him. According to 
the learned Chief Justice, there were suffi- 
cient grounds for interference and he not 
only quashed the decision of the respondents 
refusing the admission of the petitioner, but 
also directed them to consider his case on 
merit under the category “wards of political 
sufferers” for admission. 


2. The petitioner relied upon the re- 
served category which is described in the 
Himachal Pradesh Medical College Prospec- 
tus for the year 1973-74, as below: 


“Wards of political sufferers and persons 
with outstending social background hailing 
from Himachal Pradesh.” 


the Government of Himachal Pradesh in re- 
gard to their being freedom fighters/ex.-INA 
personnel or a certificate to that effect by the 
State Social Welfare Advisory Board were 
only admissible for any such concession. Ac- 
cording to the respondents the certificate sub- 
mitted by the petitioner did not satisfy this 
condition and hence he was not treated ward 
of a political sufferer. 

4, The respondents further contended 
that according to the category specified, 
wards of political sufferers who were persons 
with outstanding social background and hail- 
ing from Himachal Pradesh, were only con- 
templated for concession in the matter of ad- 
mission. The petitioner may have satisfied 
the condition of being a ward of political 
sufferer but he did not satisfy the other con- 
dition of being a ward of a person with out- 
standing social background, and that was the 
additional reason why his admission was not 
considered to be covered in that category. 
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5. The learned Single Judge held in 
favour of the petitioner and decided that 
the categories described in the Prospectus 
under this heading were in fact two and not 
cne, namely, wards of political sufferers and 
wards of persons with outstanding social 
background. There was of course no dis- 
pute that the petitioner or his father hailed 
from Himachal Pradesh. According to learn- 
ed single Judge, the petitioner was the ward 
of a political sufferer and as such the ad- 
ditional qualification of his being a ward 
of a person with outstanding social back- 
ground was not needed. As such the learn- 
ed Judge directed that the order refusing ad- 
mission be quashed and the case of the peti- 
tioner be re-considered on merit after taking 
regard to the certificates and letters submit- 
ted by him. 

The respondents have felt aggriev- 
ed of the decision and have preferred this 
appeal. 

5-A. The vexed question which is pro- 
posed before us refers to the interpretation 
of the aforesaid category of reserved seat, 
as specified in the Prospectus of the Medical 
College. The rules for interpretation are fair- 
ly well settled. In our opinion at the out- 
set we shall quote with profit the observa- 
tions of their Lordships in Bengal Immunity 
Co. Ltd. v. State of Bihar, AIR 1955 SC 
651, with reference to the renowned Hey- 
don’s case, (1584) 3 Co Rep 7a. It isa 
sound rule of construction of a statute firmly 
established in England as far back as 1584 
when it was observed: 

s for the sure and true interpre- 
tation of all Statutes in general (Be they 
penal or beneficial, restrictive or enlarging of 
the common law) four things are to be dis- 
cerned and considered: 


Ist. What was the common law before 
the making of the Act, 


2nd. What was the mischief and defect 
for which the common law did not provide, 


3rd. What remedy the Parliament hath 
Tesolved and appointed to cure the disease of 
the Commonwealth, and 


4th. The true reason of the remedy; and 
then the office of all the judges is always to 
make such construction as shall suppress the 
mischief, and advance the remedy, and to 
suppress subtle inventions and evasions for 
continuance of the mischief, and ‘pro privato 
commondo’ and to add force and life to the 
cure and remedy, according to the true intent 
of the makers of the Act, ‘pro bono publico’ ”, 


6. The learned Counsel for the res- 
pondent-appellants referred to Articles 15 (4) 
and 29 (2) of the Constitution. Wherever 
a discrimination is sought to be made on 
ground of religion, race, caste, sex, place of 
birth or any of them, reservation in the mat- 
ter of admission to a college can be made in 
favour of “educationally backward classes of 
citizens”, or of the scheduled castes, and 
scheduled iribes. It is canvassed before us 
that the authorities were aware of these pro- 
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visions of the Constitution while the Rules 
of admission were made for the prospectus. 
They had to provide a remedy for the mis- 
chief or defect which was likely to occur to 
such educationally backward classes of citi- 
zens and so incorporated the category which 
they chose to describe as “wards of politi- 
cal sufferers and persons with outstanding 
social background”. The remedy was pro- 
vided to safeguard the necessity of only 
such a category of citizens...... Therefore, 
the wards of political sufferers as such were 
not intended to be protected, but in addition 
to that they were required to be wards of 
persons with outstanding social background 
with pointed reference to have belonged to 
a class of citizens educationally backward. 
Unless both the conditions were satisfied, the 
reservation could not be made, as it was like- 
ly to be struck down under Articles 15 (4) 
and 29 (2). Thus, contends the learned 
Counsel, the interpretation to be given 
should not be divorced from the context and 
it would be an incorrect finding to hold that 
a ward of political sufferer simpliciter will bz 
a category fit for reservation. Such a cate- 
gory by itself will not be protected for ad- 
mission in preference over others. A Divi- 
sion Bench of Rajasthan High Court ir Su- 
rendrakumar v. State of Rajasthan, AIR 1969 
Raj 182 has struck down such a category as 
unconstitutional to justify reservation of seat 
in a Medical College as it is violative of 
Article 14 of the Constitution. We are in all 
respectful agreement with this decision. 


T- The same rule of interpretaticn as 
embodied in Bengal Immunity Co. Lid. 
(Supra) has appeared in different context in 
two subsequent decisions of the Supreme 
Court, Collector of Customs, Baroda v. Dig- 
vijaysinhji Spinning and Weaving Mills Ltd., 
Jamnagar, AIR 1961 SC 1549 and Firm 
Amar Nath Basheshar Dass v. Tek Chand, 
(1972) 1 SCC 893 = (AIR 1972 SC 1548). 
In the Collector of Customs (Supra) their 
Lordships refer to two well established rules 
of construction which are, namely, (1) where 
the words of a statute are in themselves pre- 
cise and unambiguous no more is necessary 
than to expound those words in their natural 
and ordinary sense, the words themselves in 
such case best declaring the intention of the 
Legislature, and (2) where alternative cons- 
tructions are equally open that alternative is 
to be chosen which will be consistent with 
the smooth working of the system which the 
Statute purports to be regulating; and that 
alternative is to be rejected which will in- 
troduce uncertainty, friction or confusion into 
the working of the system. It is abundantly 
clear and so was held by the learned single 
Judge that the language “outstanding social 
background” is vague and thə use of the 
conjunction “and” is also somewhat mis- 
placed. With reference to Articles 15 (4) and 
29 (2) in all probability the intention wzs to 
make a reservation for a class of cjti-=a5 
educationally backward, and the ory inter- 
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tem and to interpret otherwise would be to 
introduce uncertainty, friction or confusion 
into the working of the system. It would not 
be rational to hold that a ward of a political 
sufferer howsoever advanced he may be in 
education or in status, is considered fit for 
eservation in the matter of education in a 
Medical College. That would amount to an 
infraction of Article 14. Therefore, the only 
interpretation possible would be that only 
uch wards of political sufferers were intend- 
ed to be covered who belonged to the cate- 
gory of citizens educationally backward. 
That was indeed a laudable object because 
political sufferers by the very nature of their 
suffering could not look after the education 
of their sons and daughters, with the result 
that their wards remained educationally 
backward although they occupied “outstand- 
ing social background” which phrase has got 
to be read together with the language “wards 
of political sufferers” for a correct interpre- 
tation of the category. While referring to 
Firm Amar Nath Basheshar Dass (Supra) 
we can well quote the very language used 
by their Lordships:— 

“It cannot, however, be gainsaid that 
one of the duties imposed on the Courts in 
interpreting a particular provision of law, 
tule or notification, is to ascertain the mean- 
ing and intendment of the Legislature or of 
the delegate, which in exercise of powers 
conferred on it, had made the rule. In doing 
so, the Court must always presume that an 
impugned provision was designed to efiectu- 
ate a particular object or to meet a parti- 
cular requirement and not that it was in- 
tended to negative that which it sought to 


- achieve.” 


8. It would lead to extravagant re- 
sults if the category described is bifurcated 
and wards of political sufferers are dealt 
ith separately from wards of persons with 
outstanding social background. Singly stai- 
ed any one of these category would be hit 
by Article 14. A person with outstanding 
social background hardly needs protection. 
In our opinion the framers of the rule re- 
ferred to educationally backward class of poli- 
tical sufferers and their wards alone were to 


cannot be considered 
ward class”. Such wards of political suffer- 
rs never needed any protection by the State. 
It would be stultifying the rule if the cate- 
gory is bifurcated in the manner it has been 
done by the learned single Judge. The 
entire language in our opinion embodies a re- 
servation in favour of educationally back- 
ward class of citizen. 


9. It has been contended that the 
conjunction “and” may some times be used 
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in a particular context as meaning “or” and 
for this reliance is sought from. Syamapada 
Banerjee v. Asst. Registrar, Co-operative So- 
cieties, Burdwan, AIR 1964 Cal 190 and 
Ishwar Singh Bindra v. State of U. P., AIR 
1968 SC 1450. It is legitimate to read the 
conjunctive and disjunctive words “and” and 
“or” one for the other, where literal inter- 
pretation would defeat the intention of the 
legislature or the object of the Act. The 
conjunction “and” is generally used for a 
cumulative sense, requiring the fulfilment of 
both the conditions which it joins together, 
and herein it is the antithesis of “or”. Some- 
times to carry out the intention of the Legis- 
Jature it is found necessary to read the con- 
junctions “and” or “or” one for the other 
In our opinion the conjunction “and” used 
in the description of the category, joins to- 
gether two requirements, one being ward of 
a political sufferer and the other being ward 
of a person with outstanding social back- 
ground. 


10. The learned single Judge sought 
the assistance from the category “f” of 
Group-I (reserved), for holding that like cate- 
gory “f” in category “e” also wards of politi- 
cal sufferers form a separate class as com- 
pared to wards of persons with outstanding 
social background. In our opinion, no assist- 
ance can be sought from category “f? for 
which it is not difficult to interpret that sports- 
men falling in any of the three categories 
have been given preference for admission. The 
position is entirely different in category “e” 
where in view af the Constitutional provision 
the reservation cannot but be in favour of 
educationally backward class and no discri- 
mination can be made because of the place 
of birth of a particular person having been 
born at the house of a political sufferer and 
unless that person is really a sufferer because 
of the political life and his ward is rendered 
educationally backward, he cannot be given 
the reservation for admission. In Kumari 
Chitra Ghosh v. Union of India, (AIR 1970 
SC 35), their Lordships considered a case 
which related to reservation of seats in a Medi- 
cal College with pointed reference to Arti- 
cles 15 and 29 of the Constitution. It was 
observed that the Rules do not discriminate 
between any citizen on grounds only of reli- 
gion, race, caste, sex, place of birth or any 
one of them. Only such reservations are to 
be held valid which do not violate these Arti- 
cles. Therefore, in our opinion, category “e” 
which is a Rule of admission must satisfy the 
requirement of Articles 15 and 29 and only 
such an interpretation can be given to it 
which satisfied that requirement. In fact the 
Government wanted to safeguard the inter- 
esis of educationally backward classes as they 
thought that the wards of political sufferers are 
likely to fall in that category and that is why 
the latter part of the language was utilised 
while defining the category. The State Gov- 
ernment admittedly affords financia! assistance 
to the Medical College. The backward classes 
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needed the protection and that is why cate- 
gory ‘e’ was provided. We can quote with 
advantage at this stage the observations of 
their Lordships in M. R. Balaji v. State of 
Mysore, (AIR 1963 SC 649) :— 


“If the State Government has decided to 
afford financial assistance, and make monetary 
grants to students seeking higher education 
where it is shown that the annual income of 
their families is below a prescribed minimum, 
it may afford relief to and assist the advance- 
ment of the backward classes in the State, 
because backwardness, social and educational, 
is ultimately and primarily due to proverty. 
An attempt can also be made to start newer 
and more educational institutions and even 
rural Universities and thereby create more 
opportunities for higher education. This dual 
attack on the problem posed by the weakness 
of backward communities can claim fo pro- 
ceed on a rational, broad and scientific ap- 
proach which is consistent with, and true to, 
the noble ideal of a secular welfare demo- 
cratic State set up by the Constitution of 
this country. Such an approach can be sup- 
plemented, if necessary, by providing special 
provision by ‘way of reservation to aid the 
backward classes and Scheduled Castes and 
Tribes.” 


11. In our opinion, therefore, cate- 
gory ‘e’ of the Prospectus really consists of 
one and the same class and the petitioner had 
to satisfy both the conditions of being ward 
of a political sufferer and of being ward of a 
person with outstanding social background 
before he could compete against the reserved 
seat. The phrase “outstanding social back- 
ground” necessarily refers to outstanding per- 
formance of the person or his guardian in 
the political field, coupled with his back- 
wardness in the matter of education. 


11-A. . A Division Bench of this High 
Court in Sukhvinder Kaur v. State of Hima- 
chal Pradesh, (C. W. P. No. 12 of 1970 decid- 
ed on 30-11-1973) = (reported in AIR 1974 
Him Pra 35) was called upon to decide about 
the vires of this very reserved category and 
actually struck it down, holding that it infrin- 
ges Articles 14 and 16 of the Constitution. 
It was held that the expression “political 
sufferer” is not defined in the Prospectus and 
those political sufferers who have got a higher 
Status and whose wards are not educationally 
backward, are not entitled to reservation for 
their wards. Similarly “persons with out- 
standing social background” unless they are 
educationally backward do not deserve a re- 
servation. It was, inter alia, stated by the 
Bench :— 


“Therefore, there does not appear to be 
any justification for any reservation for such 
a class, unless the words “persons with out- 
Standing social background” are understood 
in some other way.” (P. 16 of the judgment). 


12. We have attempted to understand 
the expression “in some other way”, namely. 
that the expression must be necessarily tagged 
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with the backwardness in the matter of educa- 
tion. Otherwise the category itself would be 
ultra vires and the petitioner cannot claim 
admission on the basis of such a category. 
This would throw overboard his case initial- 
ly. That would certainly be a ground o‘ 
refusing the relief claimed by him. 


13. The learned counsel for the res- 
pondents further argued that the decision of 
the learned single Judge cannot be sustained 
also on this ground that he has imposed 
his own decision upon the discretion exercis- 
ed by the Government. It is already decided 
upon the certificates and letters submitted by 
the petitioner that he never belonged to the 
category of being a ward of a political suf- 
ferer. If the Government was not satisfe 
with the particulars supplied by the candidate,’ 
how can the Court super-impose its own deci- 
sion upon it by saying that the particulars 
were sufficient and should be re-considered 
for admission. In this connection reference 
need be made to (Annexure D, E, RA and 
RB), which are the only relevant documents. 
As already stated on October 25, 1961 (An- 
nexure D) a certificate was obtained by the 
petitioner’s father from a Relief Committee. 
appointed by the All India Congress Com- 
mittee. The Government of Himachal 
Pradesh never intended to consider that certi- 
ficate sufficient and as their endorsement (An- 
nexure RB) dated September 25, 1973 indi- 
cates, they could place reliance only upon the 
formal letter or a certificate issued by the 
Government or upon a certificate issued by 
the State Social Welfare Advisory Board. 
Verily, the petitioner never supplied such a 
letter or certificate and he could not tell the 
Government that the certificate (Annexure D) 
was more than sufficient and on its basis he 
should be held to be a ward of a political 
sufferer. It is submitted in this connection 
that no form of such certificate is prescribed 
in the prospectus which means that the peti- 
tioner was at liberty to furnish any certificate 
he preferred to do. This would not be a valid 
argumeut because the discretion was left with 
the Government and if they had already decid- 
ed in (Annexure -RD) that a particular certi- 
ficate would only be considered, and that deci- 
sion applied to every candidate, why did not 
the petitioner comply with it. In our opinion 
no exception could be taken to the decision 
of the Government that a certificate only 
from a prescribed authority, and no other 
certificate was to be taken into consideration. 
The letter (Annexure E) of the Under Secre- 
tary to the Government of India, dated May 
23, 1961 was good for nothing. It only prvo- 
vided that the children of INA personnel 
were also to be given facility for admission 
in educational institutions. The question be- 
fore the Government was not this that the 
said category was to be benefited but the 
question was as to whether the petitioner 
Satisfied the condition for being included in 
that category. According to Government 
such condition was not satisfied. As such 
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Ithe decision made against the Government 
cannot be sustained as the High Court has 
Imposed its own decision by saying that the 
particuiars supplied by the petitioner were 
sufficient and that he could be held belonging 
to that category. The letter of October 19, 
1973 (Annexure RA) merely indicated that 
the category “e” required the candidate to 
satisfy that he was not only the ward of a 
political sufferer but was also a ward of a 
person with outstanding social background. 
The two conditions were to be read together. 
That was the clarification given by the Depu- 
ty Secretary (Health) to the Registrar of the 
Himachal Pradesh University. 


14, On behalf of the petitioner, dur- 
ing the pendency of the petition it seems, 
efforts were made to get a certificate from 
the Government so that he could be treated 
a ward of a political sufferer. With that end 
in view a Sub-commitee of the Himachal 
Pradesh Social Workers Relief Board was 
called on November 29, 1973 under the Chair- 
manship of Shri Lal Chand Prarthi, the 
Forest Minister. The application of Sham- 
sher Singh was considered and it was decid- 
ed that he was a political sufferer and that the 
certificate issued by the Relief Committee ap- 
pointed by the All India Congress Committee 
was valid for all intents and purposes. This 
was clearly a step taken by the petitioner 
during the pendency of the writ petition and 
speaks for itself. The learned single Judge 
seems to have been influenced by these minu- 
tes of the Sub-committee and that is why 
he intended the respondents to consider the 
case of the petitioner de novo. In our opinion, 
firstly such a document cannot be taken into 
consideration because it would not satisfy the 
requirement of (Annexure RB) dated Septem- 
ber 25, 1973 and secondly it would not have 
satisfied the further condition which was in- 
cumbent upon the petitioner to fulfil, name- 
ly, his being a ward of a person with out- 
standing social background. Therefore, the 
document freshly procured by the petitioner 
would be of no avail. Apart from this the 
respondents relied on evidence which was 
furnished and upon such evidence the peti- 
tioner could not be held even to be the ward 
of a political sufferer and this Court cannot 
impose its own decision upon the respond- 
ents. 


15. Lastly the learned counsel con- 
tended that the petition is also infructuous be- 
cause the relief granted cannot be imple- 
mented. The University of Himachal Pradesh 
as such, is not a party to the petition. 
Similarly that candidate whose admission is 
to be cancelled to accommodate the petitioner 
jc not made a party to the petition. Unless 
the University as such is a party who 
will implement the decision of the Court? The 
Registrar is no doubt a_ party, but he is 
only an official of the University. It is un- 
disputed that the University is a corporate 
body and could be sued as such. That parti- 
jcular candidate who has been admitted must 
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leave the Medical College in case the peti- 
tioner is accommodated as the number of 
seats is fixed and the Government cannot be 
compelled to increase such number of seats. 
The said candidate is not a party to the peti- 
tion and he cannot be condemned without 
being heard and this is another flaw in the 
petition. It is, however, submitted on be- 
half of the petitioner that these are new 
pleas which perhaps could not be raised at 
the stage of appeal. In our opinion the 
defects pointed out are in the very inception 
of the petition and could be taken notice oi 
at any stage. These are in fact legal pleas 
and no amount of evidence is required te 
substantiate them. 


16. For the reasons given above we 
are in respectful disagreement with the judg- 
ment of the learned single Judge. We ac- 
cordingly hold that the admission of the peti- 
tioner was rightly refused and no relief can 
be granted to him as a result to this writ 
petition. The appeal is allowed and the judg- 
ment of the learned single Judge is set aside. 
The writ petition is dismissed. However, we 
do not make any order as to costs. 


CHET RAM THAKUR, J. :—~ I agree. 
Appeal allowed. 
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R. S. PATHAK, C. J. 


Mangat Ram Chauhan, Petitioner v. The 
State of Himachal Pradesh and others, Res- 
pondents. 


Civil Writ Petn. No. 125 of 1971, D/- 
28-5-1974. 


Index Note :— (A) Constitution of India, 
Art. 226 — Natural Justice — Demand to 
pay certain dues made by Government — 
Demand can be made only on final determina- 
tion of liability in accordance with principles 
of natural justice — Denial of opportunity 
to know the details of demand and to show 
cause against it, held violative of natural jus- 
tice and the recovery proceedings were pre- 
mature. (Para 2) 


H. S. Thakur, for Petitioner; B. Sita Ram 
Advocate General, for Respondents. 


ORDER:— The petitioner purchased 
forest trees standing in lot No. 6/64-65 in the 
Mashobra Range of Simla Forest Division. 
On the said purchase he was liable to pay 
Rs. 1,43,000/- to the Government. It seems 
that the petitioner was not able to pay the 
entire amount immediately, and, therefore, the 
Forest Department appropriated timber of the 
value of Rs. 40,106.88 against the liability. 
The remaining timber was not released by 
the Department for disposal by the petitioner. 
The Forest Department put the remaining 
timber to auction, and it fetched a sum of 
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Rs. 5,500/- only. The petitioner requested 
the Divisional Forest Officer to permit him 
to pay Rs. 5,500/- and to release the timber 
in his favour. But the Forest Department 
directed that the timber be re-auctioned, and 
the re-auction held in May, 1968 yielded 
Rs. 8,340/-. The petitioner says that by this 
time against the total timber now appropriat- 
ed by it against the petitioner’s liability the 
Forest Department adjusted Rs. 65,328/- to 
the credit of the petitioner. It appears from 
the official record placed before me by Shri 
Hari Krishan, learned counsel for the res- 
pondents, that the Forest Department made 
successive demands on the petitioner for pay- 
ment of the remaining liability, and ultimate- 
ly in 1971 a demand was made for payment 
of Rs. 1,18,115.65. The notice did not specify 
the details of the demand. The petitioner 
filed an objection on June 8, 1971 to the 
demand stating, inter alia, that he was entitl- 
ed to an opportunity to show that he was not 
liable to pay the amount demanded. ‘The 
respondents, however, commenced recovery 
proceedings against the petitioner for realisa- 
tion of the amount of Rs. 1.18,115.65. The 
petitioner has filed this writ petition challeng- 
ing the demand. 


2. I have heard learned counsel] for 
the parties. A number of contentions have 
been raised by the petitioner, but it seems 
to be that the petition can be disposed of 
on a short ground. When the notice demand- 
ing Rs. 1,18.115.65 was served on the peti- 
tioner the details of the demand were never 
disclosed to him. In the result all that he 
could do was to file a “blind” objection to 
the validity of demand. The petitioner was 
entitled to an opportunity to show that the 
amount demanded from him was not payable 
and should not have been demanded. It ap- 
pears from the break-up of that amount that 
the following items were included :— 


“Interest on belated payment 
of royalty paid so far. 


5,420.00 


Damage Bill 830.25 
Looking after charges on the 3,000.00 
seized timber. 

Carriage etc. of passed timber 620.55 
Interest on belated (balance 30,210.50 
payment of royalty). 
Interest on damage bill 297.80” 


ft will thus appear that a large sum of over 
Rs. 40,000/- has been demanded from the 
petitioner in addition to the balance of: the 
royalty due from him. So far as the balance 
of royalty is concerned it is not disputed by 


earned counsel for the petitioner that that 


amount remains due. Whether the timber 
already appropriated .by the Forest Depart- 
ment for the realisation of Rs. 65,328/- was 
of that value of or greater value is not for 
decision at this stage. The petitioner was 
entitled to know the details of the items which 
made up the balance amounting to over 
Rs. 40,000/-. One of the items included is 
interest. There is a provision for payment 
of penalty in clause 11 of the agreement. Ap- 
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parently interest is charged in the shape of 
penalty for the belated payment of- royalty. 
The terms of the clause indicate that the 
matter is within the discretion of the Forest 
Department. The amount of penalty is not 
a fixed amount or chargeable at a fixed rate. 
Inasmuch as it lies within the discretion of 
the Forest Department, the quantum of the 
liability has to be determined on the basis 
of all relevant considerations. And there the 
petitioner is entitled to have his say. The 
principles of natural justice require that. On 
an opportunity being afforded, it will be 
open to the petitioner to show that there ts 
good reason why penalty should not be charg- 
ed from him at all and if it has to be charg- 
ed then the rate should be fixed having re- 
gard to the extenuating circumstances disclos- 
ed by him. Until he has been heard in the 
matter the petitioner cannot be mulcted with 
penalty. As has been noticed above, other 
items such as superintending charges ir res- 
pect of the seized timber were also included. 
Before the petitioner can be treated as be'ng 
in default, these items should also be disclos- 
ed to the petitioner so that he could have 
an opportunity of presenting his case against 
such liability. It is upon a final determina- 
tion of the petitioner's liability reached in 
accordance with the principles of natural jus- 
tice that a demand can be made on the peti- 
tioner to pay. In case he fails to comply 
with the demand within the time allowed, the 
petitioner becomes a defaulter: so long as that 
stage is not reached, he cannot be stigmatised 
as a defaulter. Upon his becoming a defaul- 
ter the door opens for taking recovery prc- 
ceedings. On the facts of the present case 
the recovery proceedings must be considered 
premature. 


3. It is urged for the respondents that 
the petitioner should have paid at least the 
amount admitted as royalty and the recovery 
is good to that extent, The contention is 
without force. When a single indivisible 
amount is made the subject of a demand, 
the demand must be recovered either in its 
entirety or not at al. In the absence cf 
statutory power to that effect, it is nct fer 
the recovering authority to decide which Part | 
of the demand is good and which bad. , 


4. It is also urged for the respondents 
that if the liability was disputed it was open 
to the petitioner to have had the matter re- 
ferred to arbitration under paragraph 29 of 
the Arbitration Agreement. It is difficult to 
appreciate that submission. The validitv of 
the recovery proceeding cannot be justified 
by the circumstance that the petitioner had 
the right to have the matter referred to arbi- 
tration. í 


5. The writ petition is allowed. The 
proceedings for the recovery of Rupees 
1.18,115.65 from the petitioner are quashed. 
The petitioner is entitled to his costs, which 
I assess at Rs. 150/-. 


Petition allowed. 
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D BELAL, J 
Ashok Chander and others, Petitiorers v. 
C. P. Bansal and others, Respondents. 


O. M. P. No. 13 of 1974 in Ex. Petn. 
No. 2 of 1974, Dj- 16-5-1974. 


Index Note:— (A) Civil P. C. (1908), 
S. 51 (b) and (c), Proviso — Execution of 
money decree by arrest and detention — Com- 
difiovs to be satisfied — Compromise decree 
creating first charge on immovable properties 
— Execution by attachment and sale of mov- 
able property — Miiniainability. 


Brief Note:— (A) Before a decree for 
payment of money can be executed by arrest 
and detention of the judgment-debtor either 
of the conditions laid down in the proviso 
to Section 51 has to be fulfilled. (Para 6) 


A compromise decree in a suit for dis- 
solution of partnership and accounts, created 
a first charge on certain immovable proper- 
ties of the defendants and the defendants 
were prohibited from transferring them until 
the last payment of the decretal instalment 
was made. The parties agreed to pay the 
sales tax and income-tax in certain propor- 
tions till the date of dissolution and Cl. (h) 
provided that if the defendants were made to 
pay any amount payable by the plaintifis 
under the decree that amount was to be 
deducted from the last instalment. The decree 
was sought to be executed by arrest and de- 
tention of the J. Ds. and by attachment of 
their movable properties on their failure to 
pay the last intalment. The J. Ds raised the 
objection that the decree could not be ex- 
ecuted in the manner desired as conditions 
in Section 51 were not fulfilled: 


Held (i) that under clause (h) of the com- 
promise which was meant for the benefit of 
the J. Ds they were entitled to withhold the 
payment of last instalment till decree-holders 
had discharged their liability of share of sales- 
tax and income-tax because once the decree- 
holders escaped payment of tax and CI. (hb) 
was not enforced against them, the judgment 
_ debtors would have been left without any 

remedy against them except filing a regular 
suit. Hence, it could not be held that the 
judgment-debtors refused or neglected to pay 
the last instalment within the meaning of 
clause (b) of proviso to Section 51 and there- 
fore, the execution could not be proceeded 
against by their arrest and detention in prison. 
AIR 1966 Ker 65, Rel. on. (Para 6) 


(ii) that the J. Ds were rendered unable 
to perform their part of the duty because of 
the conduct of the decree-holders in not pro- 
ducing the declaration ‘C? forms within time 
so as to facilitate the assessment to sales-tax. 
There being reciprocal obligations under the 
decree for the payment of tax by both of 
them, until such tax was paid the last instal- 
ment could not be paid to the decree-holders. 
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On this ground the execution in the present 
form would be rendered nugatory and infruc- 
tucus. AIR 1965 SC 359, Applied. 

(Para 7) 


(ili) that the compromise decree having 
created a first charge on specified immovable 
properties the decree-holders had the option 
to proceed in the first instance against those 
properties, but having failed to exercise the 
option without giving any reason they were 
not entitled to proceed against the movable 
properties in the first instance. AIR 1969 
Bom 84 and AIR 1968 Cal 336, Applied. 

(Para 8) 
Cases Referred : Chronological Paras 


AIR 1969 Bom 84 = 70 Bom LR 373, Presi- 
dency Industrial Bank Ltd. v. Hindustan 
Leather Industries Ltd. 8 

AIR 1968 Cal 336 = 72 Cal WN _ 86, 
Dhirendra Nath v. Santa Shila Devi 8 

AIR 1966 Ker 65 = 1965 Ker LT 261, 
N. Ramachandra Iyer v. Thomas Mathai 6 

AIR 1956 SC 359 = 1956 SCR 62, Jai Narain 
Ram v. Kedar Nath 7 


_ B. Sita Ram, Advocate-General, Peti- 
tioners; R. M. Sehgal, for Respondents. 


ORDER :— Ashok Chandra, Smt. Savitri 
Devi and Jagdish Chandra filed a suit in this 
Court for dissolution of partnership and 
rendition of accounts. The defendants were 
Sarvshri O. P. Bansal, Suresh Bansal and 
Smt. Hira Sundri. On June 20, 1973 a com- 
promise was arrived at between the parties. 
The decree was passed in terms of the com- 
promise and the deed itself was made a part 
of the decree. The compromise deed provid- 
ed inter alia the following conditions :— 


“i (b) Shri O. P. Bansal and Shri Suresh 
Bansal further gave an undertaking to the - 
Hon’ble High Court, not to sale, mortgage or 
encumber in any manner their property men- 
tioned below until the defendants have paid 
in full the said sum of Rs. 1,50,000/- (Rupees 
one lakh and fifty thousand) only as men- 
tioned above. The plaintiffs shaii have the 
first charge at their option on the under- 
mentioned property.” 


One single storeyed Building in Bansal Estate, 
bearing Municipal No. III/76 with two bighas 
of vacant land going towards Jawahar Park, 
Mall Road, Solan (Himachal Pradesh) let out 
to M/s. Himachal Scientific and Optical Works 
at Rs. 7,500/- per annum and bounded as 
below :— 


NORTH: Double storeyed building be- 
longing to O. P. Bansal and in 
possession of Shri O. P. Bansal. 
Double storeyed building be- 
longing to Shri O. P. Bansal 
and in possession of Shri L. P. 
Jain as tenant. 

Other property consisting of a 
Shed belonging to Shri O. P. 
Bansal. 

Open. ground of Bansal Estate 
belonging to Shri O. P. Bansal. | 


SOUTH: 


EAST : 


WEST: 
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(d) That the defendants shall be liable 
to pay two-third amount of sales-tax and the 
plaintiffs 1 and 2 shall pay one-third sales 
tax payable by the partnership firm upto 15th 
June, 1973. All sales-tax liability for the 
future business after 15th of June, 1973, shall 
be that of the defendants. - 

(e) That if the Income-tax Department 
accepts and assesses “CHANDRA TRADING 
CO.” Rajagarh Road, Svuian, as a “REGIS- 
TERED PARTNERSHIP FIRM” within the 
provisions of the Indian Income-tax Act, the 
entire Income-tax levied on the firm shall be 
exclusively paid and borne by the defendants 
themselves and in the event the same is asses- 
sed as an UNREGISTERED PARTNERSHIP 
FIRM, the plaintiffs 1 and 2 shall pay Income- 
tax in proportion to their respective shares 
in the partnership for the business carried 
cn upto 15th June, 1973. However, the res- 
pective parties shall pay their own Income- 
tax themselves. 

(h) That in case the defendants are made 
to pay any amount payable by the plaintiffs 
i and 2 which amount is payable by the 
plaintiffs under this compromise the said 
amount shall be deducted by the defendants 
from the last amount of instalment payable 
by the defendants to the plaintiffs.” 

The suit was thus decreed for Rupees 
1,50,000/- on terms and conditions mentioned 
in the compromise. 


2. The payment was required to be 
made in five instalments and the last instal- 
ment of Rs. 33,000/- was to be, paid “by 14th 
January, 1974.” The defendant judgment- 
debtors did not pay this last instalment and 
this gave rise to the present execution ap- 
plication. 


3. The plaintif decree-holders sought 
for the execution by arrest of the judgment- 
debtors and by attachment of the movable 
properties belonging to them. Upon their 
application, this Court issued notice to show 
cause to the judgment-debtors, why they 
should not be arrested and also issued pro- 
cess for attachment of their movable voro- 
perties of which a list was supplied by the 
decree-holders. The attachment of movable 
properties has since taken effect. The judg- 
ment-debtors come up with these two objec- 
tions. One of their objections is against the 
very execution, while the other objection re- 
lates to the notice issued to them to show 
cause for their arrest in execution of the 
decree. 


4, In their two objections, the judg- 
ment-debtors contend, that they cannot be 
arrested and detained in prison because con- 
ditions laid down in Section 51 of the Code 
of Civil Procedure are not satisfied. As such 
the executing Court has no jurisdiction to 
enforce execution by their arrest and deten- 
tion in prison. It is further contended by 
them, that the decree-holders have not paid 
their one-third share of sales tax and income- 
tax and under clause (h) of the compromise 
the amount of tax was liable to be deduct- 
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ed from the last instalment. In fact the 
judgment-debtors have withheld the pay- 
ment of that instalment because tha 
amount of tax realisable from the dec- 
ree-holders is more than the amount 
specified for the last instalment. At any 
rate, the judgment-debtors cannot be 
stated ‘to have refused or neglected 
to make the payment of that instalment. The 
assessment order regarding the tax, especially’ 
the sales-tax, is awaited because of the default 
committed by the decree-holders. The judz- 
ment-debtors contend that forms ‘C’ were not 
collected by the decree-holders from Delhi 
constituents and the said forms were not for- 
warded to the judgment-debtors. ïn this 
manner the assessment order, could nct be 
made. It is then contended, that in the com- 
promise decree a first charge was created 
upon a certain immovable property specified 
in clause 1 (b). As such the decree itself 
was not for the payment of money and the 
execution could not be sought for by arrest 
and detention. That apart, the decree-holders 
had to satisfy their decree first from the pro- 
perty so specified in the compromise. Ac- 
cording to the judgment-debtors, the attach- 
ment of movable properties could not take 
effect because of this reason. The judgment- 
debtors also contend that the decree-helders 
had become their agents for the payment of 
Sales-tax and income-tax and the last instal- 
ment could even be detained by the judg- 
ment-debtors as they had a lien over it until 
the liability was discharged. Under specified 
provisions of the Sales Tax Act and the In- 
come-tax Act, the judgment-debtors were liable 
to pay the entire taxes even for the period the 
liability was shared by the decree-hclders 
under the compromise deed. Had not the 
judgment-debtors detained the payment of the 
last instalment, they were left without any re- 
medy. Then perhaps they would have had 
to file a regular suit against the decree-halders 
which they wanted to avoid. The assessment 
order regarding sales-tax and income-tax was 
not likely to be made upto January 14, 1974 
which was the date fixed for the payment 
of the last instalment. As such the inten- 
tion of the parties was not to stick to that 
date and the payment decidedly depended 
upon the assessment order and proper deduc- 
tion made in favour of the judgment-debtors. 


5, The decree-holders have replied 
these objections. Their contentions are that 
the Court had every jurisdiction to issue the 
notice to show cause against arrest and deten- 
tion. Regarding withholding of the payment 
of last instalment, they have stated, that under 
clause (h) until the judgment-debtors made 
payment on behalf of the decree-holders of 
the amount of taxes, they had no right to 
deduct the same from the last instalment. 
According to decree-holders they were willing 
to deposit a tentative figure of such taxes in 
Court subject to the judgment-debtors deposit- 
ing double that amount being their liability 
under the compromise deed. The decree- 
holders proposed that the judgment-debtors 
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may thus deposit Rs. 1,00,000/- and only 
thereafter they can be absolved from execu- 
tion. This amount would include Rupees 
33,000/- being the amount of last instalment 
and also the amount of tax payable by them. 
There was no|question of implied agency of 
the decree-holders and as such according to 
them the judgment-debtors had no lien to 
detain the payment of the instalment. It was 
contended that} the date for payment of the 
last instalment} was specific which could not 
be altered. Ifi the assessment order was not 
made upto that date and if no payment was 
made on their behalf by the judgment- 
debtors, the instalment was to be paid uncon- 
ditionally. Therefore, according to decrec- 
bolders, the judgment-debtors have even lost 
their right to realize the amount of tax from 
the decree-holders. As to the first charge 
made against ithe specified property, it was 
contended that the decree was none the less 
a money deeree and could be execut- 
ed by arrest and detention in prison. It was 
left to the option of the decree-holders to 
execute the dedree in the first instance against 
the specified irmmovable property which they 
never chose to exercise. The judgment-debtors 
had the means to pay the amount of the 
decree and, therefore, the condition laid down 
in Section 51] was satisfied with the result 
that they could be arrested and detained in 
prison. It was, however, admitted that 17 
‘Cc’ forms were collected by the decree-holders 
on behalf of the judgment-debtors. But this 
act of courtesy, because the 
decree-holders were not liable to wait for the 
assessment. Itiwas the duty of the judgment- 
debtors to have obtained the assessment order 
and if they parmitted the date of instalment 
to expire and [never made payment of taxes 
on behalf of the decree-holders, the fault lay 
with them and neither the instalment could 
be withheld nor any deduction could be made 
out of it. 






6. A perusal of Section 51 of the 
Code clearly indicates that before the decree 
for payment of money could be executed by 
arrest and detention in prison certain speci- 
fied conditions| were required to be satisfied. 
These conditions were, that the judgment- 
Gebtors, with the object or effect of obstruct- 
ing or delaying! the execution of the decree (a) 
were likely to) abscond or leave the local 
limits of the |jurisdiction of the Court, or 
(b) had after |the institution of the suit in 
which the detree was passed, dishonestly 
transferred, concealed, or removed any part 
of their property, or committed any other act 
cf bad faith in relation to their property, or 
(c) that they had means to pay the amount 
of the decree and refused or neglected to pay 
the same, or (d) that the decree was for a 
sum for which |they were bound in a fiduciary 
capacity to account. - The reliance of the 
decree-holders is on condition (c) and as evi- 
dent they have to satisfy that the judgment- 
debtors had refused or neglected to pay the 
instalment. This would necessarily drag the 
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parties to the controversy regarding payment 
of taxes. There can be no doubt that plain- 
tiffs 1 and 2 who are the present decree- 
holders, took upon themselves the liability 
to pay one-third of the sales-tax and the 
income-tax. Under clause (h) of the com- 
promise in case the judgment-debtors paid 
any tax on their behalf, they were entitled 
to deduct the amount from the last instal- 
ment. It is further clear from the conduct 
of the parties that ‘C’ forms were not forth- 
coming so that assessment order regarding 
sales-tax could be made within time. Although 


the decree-holders according to them collected 


such forms as an act of courtesy on their 
part, yet the fact of the matter is, that they 
themselves realized the ‘C’ forms and helped 
the judgment-debtors in collecting them. Ac- 
cording to averments made in their reply, 
the decree-holders collected 17 of such forms. 
Annexures 6 and 6-A of their objection, indi- 
cates that letters were written to the decree- 
holders by the judgment-debtors for handing 
over to them the declaration forms ‘C’ in 
respect of supplies made to the constituents. A 
request, was made to “post forthwith” all these 
declaration forms which were collected by 
the decree-holders at Delhi on behalf of the 
judgment-debtors. The matter was asked to 
be treafed as “most urgent” which needed 
immediate action. Annexure 6-A is a letter 
of Milap Iron Syndicate and the indication 
is that the decree-holders were collecting 
declaration forms ‘C’ from the constituents 
including that firm. It was written to the 


` judgment-debtors that they could take the 


declaration forms ‘C’ from the decree-holders. 
It is undisputed that the judgment-debtors 
are the successors in business and under the 
provisions of the Sales-tax Act and the In- 
come-tax Act, it is they who are liable to pay 
the entire tax even for the period the liability 
was imposed upon the decree-holders. All 
this necessarily leads to an inference that the 
judgment-debtors wanted to safeguard their 
tights and clause (h) of the compromise deed 
which existed to their benefit was adhered to 
by them. It is explicitly clear that once the 
decree-holders escaped payment of tax and 
clause (h) was not enforced against them, 
the judgment-debtors would have been left 
without any remedy against them except fil- 
ing a regular suit. Decidedly they wanted to 
avoid such a situation. In these circumstances 
it cannot be held that they “refused” or 
“neglected” to make the payment of the last 
instalment. For these reasons Section 51 
became ineffective and the judgment-debfors 
cannot be arrested in execution of the decree. 
For this, reference need also be made to 
N. Ramachandra Iyer v. Thomas Mathai, 
Unless the pre-requisite 
conditions Jaid down in Section 51 of the 
Code were satisiied the detention of the judg- 
ment-debtors could not be ordered under the 
proviso appended to that section. This 
would leave the Court in no doubt that the 


execution could not be proceeded against the 
judgment-debtors by their arrest or detention 
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in prison. The notice to show cause issued 
against them is thus to be discharged. 

7. As to the reciprocal obligations 
contained in the compromise decree, the con- 
tention of the decree-holders is that the con- 
dition of payment of tax was enforceable 
only prior to the date fixed for payment of 
last instalment. Once that date was permitted 
to cross, the condition ceased to exist and 
instalment was realizable. To this the reply 
of the judgment-debtors is that the reciprocal 
condition is very much inherent and embedded 
in the body of the compromise deed. In 
fact the Court has to read the whole of 
the composite document in order to infer 
as to how that condition was to be imposed 
and in what manner the instalment was to 
be realized. The liability to pay tax was 
decidedly theirs but the fault was not with 
the judgment-debtors if no such tax was 
paid by them on behalf of the decree-holders. 
I have already pointed out the circumstances 
under which the declaration ‘© forms were 
not supplied to the judgment-debtors within 
time so that the assessment order could be 
made. The decree-holders cannot be permit- 
ted to make defunct the Cl. (h) in these cir- 
cumstances. The intention was to deduct the 
tax from the last instalment and in my 
opinion it would not make any difference if 
the judgment-debtors have not made the 
payment for no fault of theirs and to a 
great extent because of the default committed 
by the decree-holders. When the declara- 
tion ‘C’ forms were collected by the decree- 
holders, it was their duty to produce them 
within time to facilitate assessment order. 
It would in fact be defeating the terms of 
the decree if the judgment-debtors are not 
asked to realize the tax from the decree- 
holders but are left to the remedy of filing a 
separate suit against them. In Jai Narain Ram 
v. Kedar Nath, (AIR 1956 SC 359), their 
Lordships were considering a case where a 
decree imposing reciprocal and inter-linked 
obligations was passed. The question was, 
as to whether the judgment-debtors were in 
a position to perform their part of the decree. 
The executing Court has to consider whether 
the judgment-debtor was in a position to per- 
form his part of the decree, It has to see 
that the judgment-debtor gives the decree- 
holder the very thing that the decree directs 
and not something else and so if there is any 
dispute about its identity or substance no- 
body but the Court executing the decree can 
determine it. It would be a matter distinctly 
relating to the execution, discharge and satis- 
faction of the decree. When a decree imposes 
obligations on both sides which are so con- 
ditioned that performance by one is condi- 
tional on performance by the other execution 
will not be ordered unless the party seeking 
execution not only offers to perform his side 
but, when objection is raised, satisfies the ex- 
ecuting Court that he is in a position to do so. 
Any other rule would have the effect of vary- 


ing the conditions of the decree “a thing that 
an eexcuting Court cannot do.” Applying this 
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principle to the present case, I must hold 
that the judgment debtor was rendered un- 
able to perform his part of the duty because 
of the conduct of the decree-holder. The 
intention behind the decree was the payment 
of tax as much by the decree-holder as it 
could be by the judgment-debtor. Until such 
tax was paid the last instalment could not 
be returned to the decree-holder. Oa this 
ground, the execution itself in the present 
form would be rendered infructuous and 
nugatory. 


8. As to the rst charge it was no 
doubt created under the decree itself and the 
specified immovable property was required to 
be attached and sold in the first instance. The 
option was, however, given to the decree- 
nolder. It is significant that the decree-holders 
have not given any reason why they did not 
exercise this option. This would be an addi- 
tional ground why the attachment should not 
have been permitted in the first instance 
against the movable property. The result 
would be that the attachment of movable pro- 
perties would be withdrawn and the objection 
would be allowed to that extent. In Presidency 
Industrial Bank Ltd. v. Hindustan Leather In- 
dustries Ltd., (AIR 1969 Bom 84) it was 
held that execution is not maintainable in a 
decree in which the condition was that the 
decree-holder shall first exhaust his remedies 
against properties charged under the decree. 
An execution cannot be made against pro- 
perties other than the properties charged 
under the decree. Similarly in Dhirendra 
Nath v. Santa Shila Devi, (AIR 1968 Cal 336) 
it was held that such a condition attached 
to the decree does not necessarily refer to a 
charge created under Section 100 of the 
Transfer of Property Act and as such a re- 
gular suit is not to be filed to enforce such 
charge. It would be a case where a decree 
itself created a charge and the words used 
in the decree are not inconsistent with the 
intention of the Court to have the judgment 
creditor’s dues satisfied by sale of the charg- 
ed properties in execution proceedings; a fresh 
suit to achieve the same purpose is not main- 
tainable. Applying these authorities to the 
present case, the execution should have been 
sought against the specified property in which 
first charge was created under the decree. 


9. While the case was argued in this 
Court it was given out by the decree-holders 
that Rs. 33,000/- for which execution is sought 
for, is after all due from the judgment- 
debtors and some time may be granted to 
them to clear off the dues regarding taxes. 
The judgment-debtors also showed willing- 
ness to deposit the amount of Rs. 33,462/- 
in Court for which a fixed deposit receipt 
would be obtained in the name of the Court. 
According to judgment-debtors this amount 
would not be paid to the decree-holders initial- 
ly for a period of three months and with- 
in this period they would clear all the taxes. 
The obvious condition is that the amount of 
tax paid by them on behalf of the decree- 
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holders would be deducted from this amount 
lying in deposit. The balance, if any, would 
only be payable to the decree-holders. In 
case the taxes; are not paid within three 
months, the judgment-debtors may get further 
exterision from] the Court on showing proper 
grounds why they could not make the pay- 
ment of taxes within the initial period of 
three months. In case an extension is granted 
the same conditions would apply regarding 


payment to be made to the decree-holders of- 


the amount lying in deposit. If the initial 
period of three months is not extended the 
decree-holders would be at liberty to with- 
draw the entire amount from the Court. The 
fixed deposit receipt would of course be ob- 
tained to safeguard interest which would 
accrue on the amount lying in deposit. The 
deposit itself has to be made in this Court 
within a period of fifteen days from the date 
of this order. 


16. The two objections are, therefore, 
allowed and the notice to show cause against 
execution by arrest and deiention is discharg- 
ed: Similarly the attachment effected of the 
movable properties is also withdrawn and set 
aside. The execution case shall, however, 
remain pending subject to directions given 
above for the satisfaction of the decree. The 
parties shall bear their own costs in these 
ebjections. 

Order accordingly. 
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C. M. P. No. 627 of 1972 in First Ap 
peal No, 22 of 1967, D/- 13-12-1973. 


(A) Index Note: Limitation 
(1963), Section 5 — Sufficient 
Interpretation of, 


(A) Brief Note:— The expression 
‘sufficient cause’ should be liberally cons- 
trued so as to advance substantial jus- 
tice when no negligence nor inaction nor 
want of bona fides is imputable to the 
applicant. 


v Beant 


Act 
cause — 


On facts it was found that the appli- 
cant was guilty of inaction and grossly 
negligent in not making an application 
under O. 22, R. 4 of Civil P, C. and there 
was no sufficient cause for him to be en- 
titled to condonation of delay under Sec- 
tion 5 of Limitation Act. AIR 1954 SC 
411; AIR 1968 SC 222, Rel, om; (1968) 2 
Delhi HC Notes 33 and AIR 1964 SC 1336 


Distinguished. (Para 12} 
Index Note:— (B) Limitation Act 
(1963), Article 120 —- Civil P, C. (1908), 
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Singh (C. R. Thakur J.) 


A.L R. 


Order 22, Rule 4 — Application under 
the rule — Starting point for limitation. 


Brief Note: — (B) Limitation for an 
application under O, 22, R. 4 for bringing 
on record the legal representatives of the 
respondent will start from the date of 
death of defendant, respondent etc. 
and not from the knowledge of the 
death of the respondent to the applicant. 
Where want of knowledge of death is 
claimed as a reason for delay in making 
an application under O. 22, Rr. 4 and 9it 
is for the spplicant to substantiate the 
cause or the reason which prevented him 
from knowing about the death of the res- 
pondent. AIR 1964 SC 215 Rel. on. 


(Para 16) 
Cases Referred: Chronological Paras 


AIR 1968 SC 222 = 1968 Lab IC 20i, 
Sarpanch Lonand Grampanchayat v. 
Ramgiri Gosavi 3 

(1968) 2 Delhi HC Notes 33, Shiam Be- 
hari Lal v. Swami Viraga Nand 16 

AIR 1964 SC 215 = (1964) 3 SCR ate 
Union of India v. Ram Charan 

AIR 1964 SC 1336 = (1964) 3 SCR 495, 

` Manindra Land and Building Corpora- 
tion Ltd. v. Bhut Nath 14 

AIR 1954 SC 411 = 1955 SCR 140, Dina- 
bandhu Sahu v. Jadumoni Mena 

2, 

H. K. Bhardwaj, for Petitioner; K. D. 
Sud, for Respondent, 

CHET RAM THAKUR, J.:— During 
the pendency of the regular first appeal 
No. 22/1967, Krishan Lal v. Beant Singh, 
the respondent died on 23-8-1969 in the 
P. G. I. at Chandigarh. The appellant dia 
not take any steps to bring on record 
the legal representatives of Shri Beant 
Singh deceased, and, therefore, on 8-12- 
1972 Amrit Singh one of the sons and 
ihe legal representatives of the deceas- 
ed respondent filed an application under 
Order 22, Rule 4 (3) read with Rule il 
and Section 151, Civil Procedure Code 
for dismissing the appeal as having been 
abated. On this application a notice was 
issued to the appellant for 7-5-1973. 


2. The appellant, therefore, filed 
the application purporting to be under 
Order 22, Rule 4 read with Section 15}. 
Civil Procedure Code for bringing on 
record the legal representatives of Shri 
Beant Singh respondent. It was averred 
in this applization that Shri Beant Singh 
expired in Chandigarh hospital on 23-8- 
1969 during the pendency of the appeal 
leaving behind his widow, three son» 
S/Shri Amrik Singh, Trilochan Singh, 
and Jagjit Singh, and three daughters 
Smt. Pritam Kaur, Smt. Parveen Kaur, 
end Smt. Jaspal Kaur. as his legal re- 
presentatives, 

3. In the penultimate para he 
stated that zhe appellant came to know 
about the death of the respondent only 
on receipt of notice served on him on 
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7-4-1973 for his appearance on 7-5-1973 
in the application of Amrit Singh, son of 
Shri Beant Singh, After 7-5-1973 he left 
for Paonta Sahib to ascertain about the 
names of the legal representatives ot 
Beant Singh, and, thereafter he filed this 
application on 25-5-1973 and the delay in 
filing the application for bringing the 
legal representatives of the deceased w1s 
not intentional and that separate appli- 
cation under Section 5 Indian Limitation 

a was also filed for condonation of the 

elay. 


å. In his application under Sec- 
iion 5 of the Indian Limitation Act, it 
had been stated that the appellant is run- 


ning his business at Jagadhari (Haryana) . 


which is at a distance of about 60 kilo- 
metres from Paonta. Sahib. Neither the 
appellant ever gets opportunity to visit 
Paonta Sahib. Nahan or the surrounding 
areas nor he has any relation at Paonta, 
who could convey the news of the death 
of Beant Singh. Due to those reasons, 
the appellant could not know about the 
death of Beant Singh till he received the 
notice in the application No. CMP 627/72 
of Amrit Singh for his appearance on 


-7th May, 1973. 


5. The application of appellant for 
bringing the legal representatives on re- 
cord as also the application for condona- 
tion of delay are both opposed having 
keen made after the expiry of 150 days 
of the death of the respondent as also 
from the knowledge of the date of the 
death of the respondent by the appellant. 
It was further submitted that the legal 
representatives could not be brought on 
the record as the appeal had abated and 
no application for setting aside the abate- 
ment had been moved by the appellant 
and also no sufficient cause had been 
made out for the condonation of delay in 
moving the application for setting asie 
the abatement and bringing on record the 
legal representatives of the deceased, It 
was denied that the appellant learnt 
about the death of Beant Singh after the 
receipt of the notice of application of 
Amrit Singh, which he alleges to 
have been served on him on 7-4- 
19738. According to Amrit Singh and 
the other legal representatives of 
Beant Singh, it was submitted that 
the appellant knew about the death 
of Beant Singh immediately after 
his death as he had been visiting Paonta 
Sahib in the year 1969-70 in connection 
with his business. Again Shri Narinder 
Singh. the eldest son of Beant Singh. ask- 
ed Shri Santa Singh a common friend of 
the parties to approach the appellant and 
get the case pending in the High Court, 
compromised between them. Shri Santa 
went to Jagadhri and talked to the ap- 
pellant but he showed no inclination for 
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he knew about the death of Shri Beant 
Singh even prior to December 1969. 

6. It appears that subsequently 
the appellant filed C. M. P. 531/73. an 
application under Order 22, Rules 4 and 
9 read with Section 151 of the C. P. C. 
for setting aside the abatement, if any. 

7. Shri Krishan Lal appellant-ap- 
plicant examined himself as his own wit- 
ness to substantiate the cause for the 
delay and to rebut the evidence. Shri 
Amrit Singh. one of the legal represen- 
tatives of Shri Beant Singh appeared as 
a witness and also filed affidavit of Santa 
Singh who is stated to be a common 
friend of the parties and who had been 
approached by Narinder Singh, the . 
eldest son of Beant Singh to get a com- 
promise brought about between them and 
the appellant in the appeal pending be- 
fore the High Court, 


8. After the close of the evidence 
we heard the counsel for the parties. It 
is admitted by the appellant that Beant 
Singh died on 23-8-69 in P. G. I. hospital 
at Chandigarh. The limitation for 
making an application for bringing the 
legal representatives on the record is gov- 
erned by Article 177 of the Old Limita- 
tion Act and 120 of the New Limitaticn 
Act of 1963. The limitation is 90 davs 
from the date of 'the death of the plain- 
tiff, appellant, defendant or respondent 
as the case may be. If no application as 
contemplated under Order 22, Rule 4 (i) 
is made within the prescribed period of 
90 days, then under Order 22, Rule 4 (3) 
the suit or the appeal shall abate, In the 
instant case admittedly ‘their being no ap- 
puication made within the prescribed pe- 
riod the appeal, therefore, has abated. 
Now the question is whether there iy 
sufficient cause shown by the appellant 
for not making an application to bring 
the legal representatives on the record 
as also to set aside the abatement. 


9. The learned Counsel for the 
parties have cited various authorities to 
show as to what is a sufficient cause and 
according to the learned Counsel for the 
appellant-petitioner the authorities are 
all applicable to the facts of the case and 
further that he has established from his 
evidence that there was sufficient cause 
which prevented him from making en 
application for bringing the legal repre 
sentatives on the record, He did not go to 
Nahan or Paonta Sahib after the year 
1961-62 and it was only on receipt of 
notice on 7th April, 1973, that he learnt 
about the death of Beant Singh and then 
he appeared on 7th May 1973, as requir- 
ed by the High Court. On that date on his 
request he was allowed two weeks’ time 
to file the reply to the application and on 
25th he filed the reply after ascertaining 
the names of the legal representatives of 
Beant Singh and that there was no gross 
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10. The first authority relied upon 


is Shiam Behari Lal v. Swami Viraga 
Nand, (1968-2 Delhi HC Notes 33) where- 
in the respondent died on 11-4-1964 and 
an application under Order 22, Rules 4, 
9, and 11 and Section 151, Civil Proce- 
dure Code read with Section 5 of the In- 
dian Limitation Act was presented in the 
Court on 1-8-67. The ground on which 
the extension of the time was sought was 
that the appellant was a resident of U. P. 
and had been casually coming to Delhi 
once in about three or four months and 
Swami Viraga Nand was a permanent 
resident of village Anandpur, Madhya 
Pradesh, The distance between Anand- 
.pur and Badaun was 600 miles. The ad- 
dress of the Swami was unprecise and 
vague and no name of the Tehsil or Dist- 
rict was mentioned and that the know- 
ledge of the death of the respondent was 
acquired by the appellant only after the 
appeal was held by the Court to have 
abated and intimation thereof was sent to 
him by the counsel, The court found 
that on 15-2-1967. the counsel for the 
Swami (respondent) represented to the 
Court that he was a counsel on behalf of 
the respondent and applied for a printed 
copy of the paper book. This application 
was allowed and a copy was received by 
the clerk of the learned counsel and 
there was another requisition on the re- 
cord dated 13-3-1967 for a copy of a 
printed paper book by another Advocate 
for respondent No. 1 and this copy was 
also received by his clerk. There was 
also an engagement slip filed in the court 
by the Advocate dated 13-3-1967 stating 
that he had been authorised to appear in 
the Court in that ease by respondent No. 
1 on his behalf and it was under these 
circumstances that the Court concluded 
that the attorney of Swami had kept the 
factum of Viraga Nand’s death a con- 
cealed secret even from his counsel, If 
the Swami had died in April 1964, it was 
not understood how another counsel had 
been engaged by his attorney and how 
the counsel already engaged could have 
-represented to the court that he desired 
to secure the printed copy of the paper 
book for his client. The client having 
died the counsel did not represent any- 
one in the litigation and the only course 
was to intimate to the court that he was 
no longer a counsel in the case because 
his client had died. This course was not 
adopted It was in view of these circum- 
stances that it was held that the appel- 
lant was prevented from sufficient cause 
in not applying for bringing on record the 
legal representatives of the deceased and 
also in applying for setting aside the 
abatement within the prescribed period, 
In the present case there is no doubt 
that tne distance between Paonta Sahib 
and Jagadhri where the appellant is car- 
rvino an hic timbher hiusiness ic about 80 
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to 65 miles. But it is in the statement 
of Shri Santa Singh whose affidavit has 
been filed on the record that at the re- 
quest of Shri Narinder Singh, for a com- 
promise with the appellant he approach- 
ed the appellant at Jagadhri in the month 
of December, 1969 and talked to him 
about the compromise, but the appellant 
did not show any inclination. Further 
from the affidavit of Shri Santa Singh, 
it is also clear that during his talk with 
the appellant, the latter told him that he 
knew about the death of Shri Beant 
Singh even prior to that. From this evi- 
dence of Santa Singh, it is, therefore, 
obvious that the appellant had knowledge 
about the death of Beant Singh even 
prior to December, 1969, when he was 
approached by Santa Singh at the ins- 
tance of Narinder Singh for a compro- 
mise in the appeal pending in the High 
Court. So the question of distance þe- 
tween two places or the distance between 
J nama and Nahan is quite immate- 
rial. 


11. The learned counsel for the ap- 
pellant-respondent had contended that the 
stateme:it of Shri Santa Singh which 
was not subjected to cross-examination 
could not be relied upon, but this sub- 
mission is barren of substance inasmuch 
as he did not make any request or an ap- 
plication to the Court for summoning 
Santa Singh for cross-examination in the 
Court. That being so the statement of 
Santa Singh which has not been subjected 
to cross-examination, must be held to 
have been admitted to be correct, 


12. The second authority is Dina- 
bandhu Sabu v. Jadumoni Mangaraj 
AIR 1954 SC 411. In this case it was 
held that the petition under Section 81 
had been presented in the post office one 
day earlier, and reached the Election 
Commission one day later than the due 
date. Even if the matter had to be judg- 
ed under Section 5 of the Limitation Act, 
it would have been a proper exercise 
of the power in that section to have ex- 
cused the delay. The expression “suffi- 
cient cause” should receive a liberal con- 
struction so as to advance substantial jus- 
tice when no negligence nor inaction nor 
want af bona fides is imputable to the ap- 
pellant. In the case in hand the appel- 
lant has not been able to establish that 
there was no negligence or inaction or 
want of kons fide imputable to him, so 
as to hold that there was sufficient cause 
which prevented him from making an ap- 
plication as contemplated under O, 22, 
Rules 4, 9 and 11 of the Civil Procedure 
Code. It would appear from the state- 
ment of Santa Singh that the appellant 
had knowledge about the death of Beant 
Singh even prior to December, 1969, and 
the statement of Santa Singh remains un- 
controverted Amrit Singh has stated 
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that Santa Singh is a common friend of 
his family and of the appellant. The ap- 
pellant has also admitted this fact that 


he knew Santa Singh since 1961-62, He 
had timber dealings with him (Santa 
Singh). After his appearance, in court on 
7th May, 1978, and after taking two 
weeks’ time to file the reply he first went 
to his counsel Manmohan Singh on 20th 
May, 1973, thereafter he came to Simla 
and engaged a lawyer and from Simla 
he left for Nahan to enquire about the 
legal representatives of the deceased. On 
22nd May, he proceeded to Paonta Sahib 
and there he made enquiries from Santa 
Singh. This also confirms the fact that 
Santa Singh was a friend of the appel- 
lant and it was he who according to him 
furnished the names of the legal repre- 
sentatives. Therefore, in the circumstan~ 
ces it is to be inferred that Santa Singh 
did go to the appellant in December 1969 
and he had a talk with him about com- 
promise and the death of Beant Singh. 
The appellant, therefore, had knowledge 
of the death of Beant Singh even prior to 
December, 1969 and he admittedly took 
no action to file any application in the 
High Court to bring the legal representa- 
tives of the deceased on record or to 
make any application for setting aside the 
abatement if by that time ‘the appeal 
had abated. Therefore, he is clearly 
guilty of- gross negligence and inaction 
and this authority. ‘therefore, will not as- 
sist him, 

13. The third authority is Sar- 
panch Lonand Grampanchayat v. Ram- 
giri Gosavi. AIR 1968 SC 222. This au- 
thority also lays down a similar princi- 
ple as laid down in AIR 1954 SC 411. 


14. Tae fourth suthority is Ma- 
ninda Laná and Building Corporation 
Ltd, v. Bhutnath, AIR 1964 SC 1336. This 
authority is distinguishable from the case 
in hand inasmuch as in ‘that case the 
Court was satisfied that there were no 
laches on the part of the applicant in 
applying for bringing the legal represen- 
tatives on record as also to apply for the 
setting aside of the abatement of the suit. 
But in the case before us the petitioner 
had failed to show sufficient cause for his 
inaction, On ‘tthe contrary as already 
stated he had knowledge about the death 
of Shri Beant Singh even before Decem- 
ber 1969. Again his statement does not 
inspire confidence when he says that he 
Gid not visit Paonta Sahib and Nahan 
after 1961 or 1962. This statement stands 
contradicted when he says that as far as 
he could recall he was proceeded against 
in an execution of a decree in 1966-67 
and his property was attached, but he 
made no payment nor the property was 
sold. He did not visit Nahan thereafter. 
This would show ‘that the earlier state- 
ment that he did not visit Paonta Sahib 
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after 1961-62 is false. Again he knew 
Santa Singh since 1961-62 as he has 
timber business with him. It is not de- 
nied that Santa Singh is a resident of 
Paonta Sahib and admittedly tthe peti- 
tioner had timber business with him. 
Therefore, it must be presumed that he 
had been visiting Paonta even after 1961- 
62 and that his deposing that he never 
visited Paonta Sahib after 1961-62 is not 
correct. He is suppressing the true facts. 
He is guilty of gross negligence and in- 
action in making the application. The 
record’ shows that the suit out of which 
the appeal was ‘taken to the High Court 
was filed in 1964 and it was decided by 
the Senior Sub-Judge Nahan in 1966 and 
it has been pointed out by the learned 
Counsel for the proposed legal represen- 
tatives of Beant Singh that the appellant 
attended the Court at every hearing and, 
therefore, his statement that he did not 
visit Nahan after 1961-62 also stands be- 
lied, Again from the statement of Shri 
Amrit Singh, it is apparent that Shri 
Bakhtawar Singh was the counsel of the 
appellant in the case at Nahan as also 
in the appeal and this gentleman met 
Amrit Singh at Nahan in the year 1970 
and he talked to him about the death of 
his father. From this also the learned 
Counsel for the respondent rightly wants 
us to believe that Bakhtawar Singh knew 
about the death of Beant Singh before 
1970 and he was a counsel for the ap- 
pellant and naturally the counsel also 
must have conveyed the news about his 
geall to him if he had not known it ear- 
ier. 
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15. From the above, it, therefore, 
follows that the appellant petitioner had 
been visiting Paonta Sahib and ‘that he 
had knowledge about the death of Shri 
Beant Singh before December, 1969. Ac- 
cording to Union of India v. Ram Charan, 
AIR 1964 SC 215. “It is true that it is 
no duty of the appellant to make regular 
enquiries from time to time about the 
health or existence of the respondent, 
but it does not mean ‘that the mere fact 
of the appellant’s coming to know of the 
respondent’s death belatedly will, by it- 
self, justify his application for setting 
aside the abatement, That is not the law. 
Rule 9 of Order XXII, of the Code re- 
quires the plaintiff to prove that he was 
prevented by any sufficient cause from 
continuing the suit. The mere allegation 
about his not coming ‘to know of the 
death. of the opposite party is not sufii- 
cient. He had to state reasons which ac- 
cording to him, led to his not knowing 
of the death of the defendant within rea- 
sonable time and to establish those rea- 


sons to the satisfaction of the Court, spe- 
cially when the correctness of those rea- 
sons ig challenged by the legal represen- 
tatives of the deceased who have secur- 
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ed a valuable right on the abatement of 
the suit,” 


16. In the aforesaid authority it 
has further been held that the limitation 
for an application to set aside abatement 
of a suit does start on the death of 
the deceased respondent. Article 177 
First Schedule to the Limitation Act, 
provides that: it does not provide that 
limitation will start from the date of the 
appellant’s knowledge thereof. In view 
of this authority it was for the appellant- 
petitioner to substantiate the cause or the 
reasons which prevented him from know- 
ing about the death of the respondent 
within time. He has not given any rea- 
sonable account for the same. On the 
contrary it is apparent from the evidence 
on the record that he had knowledge 
about the death of the respondent even 
prior to December, 1969, and he acted 
with gross negligence and inaction in 
making an application under Order 22, 
Rule 4 and even 'then he did not make 
any application as required under Rule 9 
for setting aside the abatement. It was 
only on an objection being taken by the 
proposed legal representatives of ‘the de- 
ceased that the appellant made another 
application for setting aside the abatement 
only in August 1973, and he had to ac- 
count for each day’s delay. Hence for 
these, reasons, the applications for bring- 
ing the legal representatives on the re- 
cord as also for setting aside the abate- 
ment, fail and are hereby dismissed, 
with no order as to costs, 


R. S. PATHAK, C. J.:— I agree. 
Applications dismissed. 
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R. 5. PATHAK. C. J, AND D. B. LAL, J. 


Mahesh Chand, Appellant v. The 
State of Himachal Pradesh and others, 


Respondents, 

Second Appeal No. 82 of 1968, D/- 
22-11-1973. 

(A) Index Note:— Civil P. C. (1908), 
Sections 96, 100 — Counsel arguing a 


point but not finding Court receptive to 
it not pursuing argument — Point held 
not abandoned, 


(A) Brief Note:— It is common ex- 
perience in the Courts that when counsel 
presses an argument and does not find 
the Court receptive he does not press it 
any further. That does not mean that 
counsel has abandoned the point. Even 
assuming that the point was abandoned 
by the plaintiff before the trial Court, 
the circumstance that it was decided on 


the merits by that Court entitles the ag- 
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grieved party to pursue it in appeal. 
(Paras 5. 6) 
Cases Referred: Chronological Paras 


AIR 1973 SC 1370 = 1973 Cri LJ 1140, 
Amanullah v, State of U. P. 4 
AIR 1961 SC 1633 = (1962) 1 SCR 788, 
Commr. of IJIncome-tax, Bombay v. 
Scindia Steam Navigation Co. Ltd. 6 


D. M. Aggarwal, B. N. Aggarwal and 
S. Malhotra, for Appellant; B. Sita Ram 
Advocate-General, for Respondents. 


R. S. PATHAK, C. J.i—— This isa 
plaintiff's second appeal arising out of a 
suit for declaration, damages and com- 
pensation. 


2. The case has had a chequered 
history and has passed through several 
stages which we need not detail here. It 
is unfortunate that it cannot be disposed 
of even now. 


3. In the judgment under appeal 
the learned District Judge has observed 
that the plaintiff did not press before him 
the point with regard to his removal from 
the management of the forest and that 
the only point argued was that even after 
his removal from the management he was 
entitled not only to a half share in the 
income of the forest produce but also to 
a half share in the income from the trees. 
The learned District Judge, therefore, 
confined himself to considering the latter 
claim alone. After consideration of ‘the 
evidence on the record he found no sub- 
stance in the claim. 


4. In second appeal before us, the 
first contention raised by learned Coun- 
sel for the plaintiff is that the learned 
District Judge has erred in observing that 
the plaintiff had not pressed for an ad- 
judication on the validity of his removal 
from the management of the forest. An 
affidavit has been filed by the plaintiff in 
support of the contention that the point 
was in fact pressed before the learned 
District Judge and that the observation 
made by him to the contrary is errone- 
ous. The learned Advocate-General con- 
tends that the observation of the learned 
District Judge must be taken as correct, 
and he relies on Amanullah v. State of 
U. P.. AIR 1973 SC 1370. The case is of 
no assistance to the defendant, An ob- 
servation made in the judgment of a 
Court that a certain point was not argu- 
ed before it cannot be ‘treated as conclu- 
sive of the fact. A presumption that the 
observation is correct may be raised, but 
the presumption is open to rebuttal by 
satisfactory evidence to the contrary. 


5. We have heard learned Coun- 
sel for the parties on the affidavit which 
has been filed before us by the plaintiff. 
There is no affidavit to controvert the 
averments made therein, A perusal of 
the affidavit gives the impression ‘that the 
point regarding the validity of the plain- 
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tiffs removal from the management of 
the forest was argued before the learned 
District Judge but apparently because 
learned Counsel for the plaintiff felt that 
he was not making head-way before the 
Court he did not pursue his argument 
further, The learned Advocate-General 
urges that this would amount to counsel 
for the plaintiff abandoning the point. 
That is not a conclusion to which we can 
subscribe. It is common experience in 
the Courts that when counsel presses an 
argument before the Court and does not 
find the Court receptive to it he does not 
press it any further. That does not mean 
that counsel has abandoned the point. 


6. The learned Advocate-General 
points out that the point was raised be- 
fore the Appellate Court also and that 
counsel for the plaintiff conceded there 
that the order of removal was valid, It 
appears, however, from a perusal of the 
trial Court judgment that the trial Court 
decided the issue on its merits. It is clear 
from what the Supreme Court said in 
Commr. of Income-tax, Bombay v. Scin- 
dia Steam Navigation Co., Ltd., AIR 1961 
SC .1633, that a question of law can arise 
from a judgment of a judicial tribunal 
when a point has been decided by the tri- 
bunal even though not raised before it. 
Therefore, even assuming that the point 
was abandoned by the plaintiff before the 
trial Court, the circumstance that it was 
decided on the merits by that Court en- 
titles the aggrieved party to pursue it in 
appeal. Accordingly, the plaintiff was 
entitled 'to raise the point before the 
learned District Judge in the appeal 
against the trial Court judgment. 


T: Having regard to the material 
before us we are of opinion that the part 
of the judgment of the learned District 
Judge containing the observation that the 
point regarding removal of the plaintiff 
from the management of the forest was 
not pressed cannot be sustained, We hold 
that the plaintiff is entitled to raise that 
point before us. 


8. The question whether the 
removal of the plaintiff from the manage- 
ment of the forest was justified requires 
consideration both of fact and law. The 
plaintiff has claimed certain reliefs con- 
sequent on the assertion that his removal 
was unjustified and invalid. They also 
require adjudication. It seems to us desi- 
rable to direct the learned District Judge 
to go into all these questions and give his 
findings thereon. A number of issues 
were framed by the trial Court in res- 
pect of the reliefs claimed by the plain- 
tiff that his removal was invalid and he 
was entitled to consequential reliefs. We 
think it appropriate that the Lower Ap- 
pellate Court should give a finding on all 
those issues, 
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9, Accordingly, we remit ithe 
issues mentioned above to the Lowar Ap“ 
pellate Court for its findings thereon. It 
is made clear that the findings called for 
are those only which relate to the plain- 
tiffs case that his removal was invalid 
and that he was entitled to consequential 
reliefs. 

10. The Lower Appellate Court is 
allowed three months from the date of 
receipt by it of a copy of this order for 
submitting its findings, Thereafter, when 
the findings are received in this Court, the 
receipt of the findings will be notified in 
the cause-list and the parties will be given 
thirty days from the date of such notice 
for filing their objections, if any, to the 
findings. 

Order accordingly. 
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(V 61 C 18) 
D. B. LAL AND C. R. THAKUR, JJ. 
P. L. Morada, Appellant v. S. D. 


Bakshi, Respondent. 
Second Appeal 
7-3-1974, 
(A) Index Note:— Civil P. C. (1908), 


No. 40 of 1973, D/- 


Sections 47, 151 — Objection to execu- 


tability of decree on ground of laek of 
jurisdiction. 


(A) Brief Note:— Eviction order 
under E. P. Urban Rent Restriction Act, 
1949. Execution in Civil Court, after 
H., P. Urban Rent Control Act 1971, came 
into force. Objection that erstwhile 
Rent Controller passing earlier eviction 
order no longer retained his jurisdiction 
and as such eviction order was a nullity 
and the same could not be executed in 
Civil Court. Held that the objection re- 
lated to lack of jurisdiction and tke plea 
could be raised at the stage of execution. 

(Para 4) 


The objection did not relate to 
wrongful exercise of jurisdiction but re- 
lated to absolute want of jurisdiction in 
the Controller or in the Civil Court to 
execute the order. Such a plea could be 
raised at the stage of the execution of the 
order. AIR 1973 SC 2391, Rel. on. 

: (Para 4) 


(B) Index Note:— H. P. Urban Rent 
Control Act (23 of 1971), Section 28 (2) 
— Eviction order by Rent Controller 
under E, P. Urban Rent Restriction Act 
(3 of 1949) — Confirmed by Appellate 
Authority under that Act — Execution 
after H., P. Urban Rent Control Act of 
1971 came into force — Jurisdiction of 
Civil Court to execute order — Proce- 
dure for execution under the new Act. 
(X-Ref:— E. P. Urban Rent Restriction 
Act (3 of 1949), Sections 13 and 17). 
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(B) Brief Note:— The Legislature 
has not thought it proper to make in the 
new H. P. Act of 1971 a separate provi- 
sion for the continuation of execution ap- 
plication of eviction order passed under 
the old E. P. Act of 1949. Hence, an exe- 
cution case, after the new Act has come 
into force, has got to be pursued under 
Section 23 of the Rent Control Act, 1971 
as Section 17 of ‘the old Act stands re- 
pealed under Section 28 (1) of the new 
Act. The Civil Court has therefore no 
jurisdiction after the new Act has come 
into force to execute the decision. and its 
order can be struck down as bad as hav- 
ing lacked jurisdiction. (Para 6) 


The Controller having passed the 
original order of eviction could not make 
the order of execution as Section 23 of 
the new Act came into force and the 
order was executable by the Controller 
appointed under the new Act and not by 
the Civil Court. AIR 1957 SC 503, Dis- 
tinguished. (Para 7) 


The order of eviction passed by the 
Controller appointed under the Rent Res- 
triction Act, 1949 was a valid order. But 
there is difficulty regarding its execution. 
The execution of such an order could 
only be made under Section 23 of the 
Rent Control Act, 1971 and that can alone 
be done when a fresh order of eviction 
undey Section 14 is obtained from a Con- 
troller appointed under Section 2 (b) of 
that Act. (Para 10) 


(C) Index Note:— Interpretation of 
Statutes — Saving clause — Use of — 
Effect on interpretation of main enact- 
ment. 


(C) Brief Note:— A saving clause is 
used to protect something from imme- 
diate interference or destruction, but 
where the main enactment is clear, a 
saving clause can have no effect on the 
interpretation on the main enactment so 
as to exclude from its scope, what would 
clearly fall within its terms, The rule 
is that if the saving clause is not recon- 
cilable with the object of the statute or 
any part of it. the same shall be ineffec- 


iive or void. (Para 9) 
(D) Index Note:— Interpretation of 
Statutes — Clear and unambiguous lan- 


guage. 


(D) Brief Note:— Where the langu- 
age is clear and unambiguous, nothing 
can be added or subtracted so as to give 
a different meaning. The function of the 
Court is 'to interpret and not to legislate. 
AIR 1965 SC 1296, Referred. (Para 11) 


Cases Referred: Chronological Paras 


AIR 1973 SC 2391 = (1974) 1 SCJ 401, 
Chandrika Misir v. Bhaiyalal 4 
1973 Ren CR 664 = 1973 Ren Cas 182, 
Sita Ram v. Jai Babu 12 
1968 Delhi LT 492 12 


P. L. Morada v. 5. D. Bakshi (D. B. Lal J.) 


A. LR. 


AIR 1965 SC 1296 = (1965) 1 SCR 276, 
State of Rajasthan v. Mrs. Leela 


Jain 11 
AIR 1957 SC 503 = 1957 Cri LJ 605, As- 
garali Nazarali v. State of Bombay 7 


D. B. LAL, J. :— This second appeal 
is directed against the decision of the 
District Judge Simla, affirming on appeal 
a decision of the Senior Sub-Judge, 
Simla, in execution case under Section 47 
read with Section 151 of the Code of 
Civil Procedure, whereby objections of 
one Major (Retired) P. L. Morada, tenant 
of Grange Villa, Simla in execution of 
an order of eviction passed against him 
by the Rent Controller Simla, in a peti- 
tion under Section 13 of the East Punjab 
Urban Rent Restriction Act, 1949 have 
been dismissed. The case appears to have 
some chequered history. Sometime in 
1970 Shri S. D, Bakshi landlord of Grange 
Villa filed a petition under Section 13 of 
the East Punjab Rent Restriction Act 
1949 (hereinafter to be referred as 
the Rent Restriction Act, 1949) against 
his tenant Major P, L. Morada on ground 
of personal requirement of the accom- 
modation. which was allowed on 22-3- 
1972. It is. however, to be noticed that 
the Himachal Pradesh Urban Rent Con- 


trol Act, 1971 (hereinafter to be referred 


as the Rent Control Act 1971) had come 
into force w.e.f. 5-11-1971, admittedly 
during the pendency of that application. 
As against the order of eviction, Major 
Morada preferred an appeal before the 
Appellate Authority but his appeal was 
dismissed on 26-7-1972. Thereafter Major 
Morada came in revision before the High 
Court and the revision was dismissed on 
9-11-1972. A review petition was also 
preferred and the same was also dismiss- 
ed on 17-1-1973. Thereafter on 12-4-73 
another proceeding started, inasmuch as 
Shri 5. D., Bakshi filed an application for 
the execution of the order passed by the 
Rent Controller, under Section 17 of the 
Rent Restriction Act 1949. These pro- 
ceedings started in the Civil Court and 
the learned Senior Sub-Judge. Simla, 
executed the order as if it was a decree 
of that Court. In this execution proceed- 
ing, the present objections were raised by 
the tenant. His contention was that the 
Rent Controller who had passed the order 
of eviction no longer retained his juris- 
diction as the Rent Control Act 1971 
came into force and a fresh Controller 
was required to be appointed under Sec- 
tion 2 (b) of that Act. As such the order 
of eviction passed by the erstwhile Con- 
troller was a nullity and the same could 
not be executed in the Civil Court. It 
was stated that under Section 23 of the 
Rent Control Act. 1971, the execution of 


the order could be undertaken by the 
Controller appointed under Section 2 (b) . 
of the new Act. Similarly, contended the 
tenant, that the Appellate Authority was 
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also devoid of jurisdiction because it was 


not appointed under the Rent Control 
Act 1971 and the order being a nullity 
could not be confirmed by it. In this 
manner, the very order of eviction was 
vitiated. It was further contended by 
the tenant that the execution proceedings 
were not pending on the date of, the com- 
mencement of the Rent Control Act 1971 
and hence these were not protected under 
sub-section (2) of Section, 28 of the said 
Act. As such the provisions of the new 
Act applied to such proceedings and in 
view of its Section 14 the order of evic- 
tion could not be executed except in ac- 
cordance with the provisions of that sec- 
tion. These objections were, repelled by 
the learned Senior Sub Judge and it was 
held that the order of eviction was a 
valid one and that the execution could be 
sought from the Civil Court under sec- 
tion 17 of the Rent Restriction Act. 1949. 
Against the order of the Senior Sub 
Judge, the tenant came in appeal before 
the District Judge but could not suc- 
ceed. The learned District Judge dismiss- 
ed the objections. The present second 
appeal is directed against that decision. 


2, The contention of the respon- 
dent-landlord has been that the Execut- 
ing Court could not go behind the decree 
and was concerned only with the ques- 
tions relating to execution, discharge and 
satisfaction of the order sought to be 
executed. Besides that, it is also contend- 
ed that Section 28 (2) of the Rent Con- 
trol Act 1971 decidedly conferred juris- 
diction upon the Controller and the Ap- 
pellate Authority appointed under the 
Rent Restriction Act 1949 and the order 
was liable to be executed as if the new 
Act had not been passed. 


3. On behalf of the appellant. an 
application was filed indicating that the 
landlord respondent has assumed posses- 
sion over a considerable portion of the ac- 
commodation which has since fallen 
vacant and as such he no longer stands in 
need of any further accommodation so as 
to eject the tenant-appellant. Whatever 
new facts regarding vacation of such ac- 
commodation, have been alleged by the 
appellant stand admitted by the respon- 
dent. According to the learned Counsel 
representing the respondent, any subse- 
quent development regarding a portion of 
accommodation having fallen vacant can- 
not be taken regard of, and the order of 
eviction has to be executed in the man- 
ner it was passed by the Controller and 
does not merit reconsideration on any 
such ground. The appellant. of course, 
raised the plea that even at the stage of 
the execution of the order, subsequent 
developments could be considered and 
for the purpose of execution the subse- 
quent convenience thus afforded to the 
landlord who has been put into posses- 
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to what he was previously entitled, 


would be a relevant factor. 


4. The state of pleadings, in their 
ultimate analysis, raised the question of 
iurisdiction. The appellant puts forward 
the plea of inherent lack of jurisdiction 
in the Controller and in the Civil Court 
to execute the decree, If such a lack of 
jurisdiction is proved. the very order of 
execution would be a nullity, and in a 
situation of like nature, in our opinion 
such a question relating to jurisciction 
could be raised at any stage in the pro- 
ceedings, As evident the plea does not 
relate to wrongful exercise of jurisdic- 
tion but relates to absolute want of juris- 
diction in the Controller or in the Civil 
Court to execute the order, Such a plea 
could be raised at the stage of the exe- 
cution of the order. Therefore, th2 ob- 
jection relating to the limited question of 
execution, discharge and satisfaction ofa 
decree, ordinarily amenable in a proceed- 
ing under Section 47 of the Code of Civil 
Procedure, would hardly be open in the 
present case. In this regard assistance 
can be sought from Chandrika ‘Misir v. 
Bhaivalal, AIR 1973 SC 2391. The Sup- 
reme Court has held that where the 
Court is inherently lacking in jurisdic- 
tion the plea as to jurisdiction may be 
raised at any stage, even if it was not 
raised in trial Court. The learned Coun- 
sel for the respondent on the other hand 
argued that the ultimate order in re- 
view passed by 'the High Court has up- 
held the order of the Controller and, 
therefore, the plea regarding jurisdiction 
would not be sustainable. There is no 
merit in this argument. The High Court 
has only upheld the order of the Con- 
troller and we do not intend to set aside 
that order as a result of this appeal. At 
the same time the order of the Civil 
Court executing the decision of the Con- 
troller under Section 17 of the Rent Res- 
{riction Act, 1949 can be struck down as 
bad having lacked in jurisdiction, 


5. It is then asserted with consi- 
derable force ‘that Section 28 (2) of the 
Rent Control Act 1971 did not protect 
the order passed in execution proceed- 
ings. In order to appreciate the reason- 
ing put forward by the learned Counsel, 
it would be proper to extract Section 28: 


“28 (1) The East Punjab Urban Rent 
Restriction Act, 1949 as amended from 
time to time as in force in the areas com- 
prised in Himachal Pradesh immediately 
before lst November. 1966, and the East 
Punjab Urban Rent Restriction Act, 1949 
as amended from time to time in its ap- 
plication to the areas added to Himachal 


-Pradesh under Section 5 of the Punjab 


Reorganisation Act, 1966 are hereby re- 
pealed. 
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(2) Notwithstanding such repeal all 
suits and other proceedings under the 
said Acts pending at the commencement 
of this Act, before any court or other 
authority shall be continued and dispos- 
ed of in accordance with the provisions 
of the said Acts, as if the said Acts had 
continued in force and this Act had not 
been passed: 


Provided that Section 4 shall be ap- 
plicable to all pending suits and proceed- 
ings for the fixation of fair rent or evic- 
tion against widows. minor sons or un- 
married daughters of any tenant and all 
such suits and proceedings shall be dis- 
posed oi in accordance with the provisions 
of this Act: 


Provided further that the provisions 
for appeal under the said Acts shall con- 
tinue in force in respect of suits and 
proceedings disposed of thereunder.” 


6. It is manifest “suits and other 
proceedings” pending at the commence- 
ment of the new Act were to be conti- 
mued and disposed of in accord- 
ance with the provision of old 
Acts “as if the said: Act had continued 
in force and this “new” Act had not been 
passed”. The crux. of the matter lies in 
the interpretation of the expression 
“pending” used in this sub-section. It 
can admit of no doubt that the execution 
application was filed on 12-4-1973 when 
the Rent Control Act 1971 had come into 
force. Much less to say even the order 
of ejectment was passed on 22-3-1972 
when the new Act was in force. The exe- 
cution proceeding has been considered 
under entirely a separate provision in the 
two Acts. Under Section 17 of the Rent 
Restriction Act, 1949, every order passed 
by the Controller under Section 13, and 
every order passed on appeal under Sec- 
Section 15 of that Act, are execut- 
ed by a Civil Court having jurisdiction 
in ‘the area as if it were a decree of that 
Court. Therefore, the order of eviction 
passed by the Controller under Sec. 183 
stands independent of the order passed 
under Section 17 in execution of that 
order by the Civil Court. Similar is the 
position under the Rent Control Act, 
1971. The order made by the Controller 
or an order passed on appeal under that 
Act is executable by the Controller as a 
decree of a Civil Court and for this pur- 
pose the Controller shall have all the 
powers of a Civil Court, The marked 
difference in the two provisions has to 
be noted. Under the Rent Restriction 
Act, 1949 the execution is to be made by 
the Civil Court while under the Rent Con- 
trol Act. 1971 the execution is to be made 
by the Controller, There can be no de- 
nial that execution application has to be 
moved and only then an order of eject- 
ment can be obtained, The order of evic- 
tion which may have been passed under 
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Section 13 of the old Act, or under Sec- 
tion 14 of the New Act, if left to itself 
would not give possession to the land- 
lord. A fresh proceeding of execution of 
that order has got to be commenced with- 
ir the relevant provision. There may be 
a case where the order of eviction is left 
as such and is not executed by the land- 
lcrd as some compromise may have ar- 
rived between him and the tenant. A 
reading of Section 28- makes it clear that 
a separate provision has been made 
therein for appeals and the second pro- 
viso, which in fact should not be a pro- 
viso to sub-sec. (2) but should rather be 
an independent sub-section, although that 
point is not material, lays down, that the 
appeals against orders passed under the 
Rent Restriction Act. 1949 could be con- 
tinued within the provisions of that Act. 
The legislature therefore, thought thata 
separate provision should be made for ap- 
peals and had they thought it proper to 
do so they could have similarly made a 
separate provision for execution applica- 
tions. The very fact that they have not 
done so, gives strength to our argument 
that an execution case has got to be pur- 
sued under Section 23 of the Rent Cor 
trol Act, 1971 as Section 17 stands re- 
pealed under sub-sec. (1)-of Section 28. 


7, The learned counsel for the ap- 
pellant brought to our notice Asgarali 
Nazarali v. State of Bombay, AIR 1957 
SC 503. Their Lordships of the Supre- 
me Court observed in that case that a le- 
gal proceeding is “pending” as soon as 
commenced and until it is concluded, i.e., 
so long as the Court having original cog- 
nizance of it can make an order on the 
matters in issue, or to be dealt with, 
therein. That case related to a criminal 
proceeding for an offence under the Pre- 
vention of Corruption Act, 1947 before a 
Presidency Magistrate in which the only 
thing which remained to be done was pro- 
nouncement of the judgment by the said 
Magistrate. The case was not concluded 
and was held pending before the Presi- 
dency Magistrate at the commencement 
of the Criminal Law Amendment Act, 
1952 which conferred jurisdiction for 
such a case upon the Special Judge. In 
that background, ‘the learned Judges ob- 
served, that the legal proceeding was 
pending and the Court having original 
copnizance could make an order on the 
matter in issue before him. The present 
case with which we are concerned stands 


on a different footing. Here the very 
execution proceeding commenced after 
the New Act came into force, For the 


reasons stated above, the execution pro- 
ceeding could not be a proceeding which 
mecessarily followed in the wake of the 
erder of eviction as that order could not 
even be executed in certain circumstan- 
ces. The Controller having passed the 


original order of eviction could not make 
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ihe order of execution as Section 23 of 
the New Act came into force and the 
order was executable by the Controller 
appointed under the New Act and not by 
the Civil Court. Therefore, no assis- 
tance can be taken by the learned Coun- 
sel from this authority. 

8. The learned District Judge has 
observed that under Section 2 (b) of tne 
Rent Control Act, 1971, only one category 
of Controller is appointed and the other 
category of Controller is not appointed 
who can execute an order of eviction 
passed under Section 13 of the old Act. 
The learned District Judge seems to have 
assumed that the execution proceeding 
was pending before the commencement 
of the new Act and as such Section 17 
of the old Act applied and the very same 
Controller who passed the order of eject- 
ment could execute his order as if he was 
a Civil Court. Such an assumption couid 
not legitimately be made when the exe- 
cution proceeding was not pending on 
the date of the commencement of the 
Act. Under sub-section (1) of Section 28 
the execution case was to be ‘treated as 
initiated under Section 23 and such a 
proceeding could be commenced only be- 
fore a Controller appointed under the 
new Act. The learned District Judge fur- 
ther considered that under Section 283 of 
the Rent Control Act, 1971, an order of 
the Controller appointed under that Act 
is executable and as in the present case 
the order of such a Controller was not 
being executed Section 23 is not applic- 
able. This argument again does not hold 
water because it presumes the existence 
and availability of Section 17 of the Rent 
Restriction Act, 1949 for the purpose of 
this execution. 


9, The learned Counsel for the 
appellant even contended that the order 
of ejectment passed by the Controller ap- 
pointed under the Rent Restriction Aci, 
1949 was a nullity and so was the order 
of the Appellate Authority. In our opin- 
ion this contention cannot be upheld be- 
cause the proceedings under Section 13 
‘of the Rent Restriction Act, 1949 no 
\doubt commenced before the enforce- 
iment of the Rent Control Act, 1971. For 
such a proceeding complete protection 
was given by sub-section (2) of Section 28 
and the said proceeding was to be con- 
tinued and disposed of in accordance with 
the provisions of the old Acts “as if the 
isaid Acts had continued in force and the 
‘new Act had not been passed”, Hence it 
leould not be stated that there was any 
lack of jurisdiction in respect of such 
proceedings. A saving clause is used to 
protect something from immediate inter- 
ference or destruction. but where the 
¡main enactment is clear, a saving clause 
:can have no effect on the interpretation 
on the main enactment so as to exclude 
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from its scope, what would clearly fall 
within its terms. The rule is that. if the 
saving clause is not reconcilable with the 
object of the statute or any part of il, 
the same shall be ineffective or void. The 
saving clause contained in Section 28 has 
not interfered or destroyed the suit .or 
proceeding pending at the commence- 
ment of the Act and it has to be conti- 
nued and disposed of as if the new Act 
had not been passed, There is no ques- 
tion of any reconciliation between the 
saving clause and sub-section (1) of Sec- 
tion 28. The learned Counsel urged in 
reply that two parallel authorities could 
not function under the new Act so that 
although the suit or proceeding regarding 
eviction has been kept alive under the 
saving clause, the authority deciding such 
a suit or proceeding was not kept alive 
and new authorities were required ito be 
appointed, We could not appreciate tne 
import of this argument. As evident from 
Section 28 the Saving Clause was circum- 
scribed by saving that the provisions of 
section 4 of the Rent Control Act, 1971 
were applicable to all pending suits and 
proceedings for the fixation of fair rent 
upon eviction against widows, minor sons 
or unmarried daughters of any tenant 
and all such suits and proceedings are 
to be disposed of in accordance with the 
provisions of the new Act. It is furtner 
provided therein ‘that an order of eject- 
ment passed by the Controller appointed 
under the Rent Restriction Act, 1949, 
could be appealed against to an autho- 
rity appointed under that Act and could 
be disposed of under the provisions of 
appeal provided in that Act. It is. there- 
fore, evident that the Controller ap- 
pointed under the old Act had to conti- 
nue functioning for a limited purpose 
even if a new Controller has been ap- 
pointed under Section 2 (b) of the Rent 
Control Act, 1971. Under the very scheme 
of Section 28 two parallel authorities 
have ‘to function and we have to inter- 
pret the statute as it exists. Nor do we 
find anything illogical in such a state of 
affairs. It would not be correct to say 
that although within the saving clause 
the pending proceedings were kept alive, 
yet these proceedings could not be enter- 
tained by the authorities appointed under 
the old Act. 


10. Therefore, it is not difficult 
for us to conclude that the order of evic- 
tion passed by the Controller appointed 
under the Rent Restriction Act, 1949, was 
a valid order. But there is difficulty re- 
garding its execution. We have already 
held that the execution of such an order 
could only be made under Section 23 of 
the Rent Control Act. 1971 and that can 
alone be done when a fresh order of 
eviction is obtained from a Controller ap- 
pointed under Section 2 (b) of this Act, 
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11. The learned Coumsel then 
stressed that the landlord would have to 
undergo another proceeding under Sec- 
tion 14 of the Rent Control Act, 1971, 
despite the fact that he has already ob- 
teined a valid order of eviction under 
Section 13 of the previous Act. There are 
certain clear concepts of interpretation 
of statutes and we have to follow these 
concepts. We have to interpret Sec. 28 
as it exists. Where the language is clear 
end unambiguous, nothing can be added 
or subtracted so as to give a different 
meaning, The function of the Court is to 
interpret and not to legislate. A very 
useful observation is extracted from 
State of Rajasthan v. Mrs. Leela Jain, 
AIR 1965 SC 1296, which is as below:-— 


“Unless the words are unmeaning or 
absurd, it would not be in accord with 
any sound principle of construction to 
refuse to Sive effect to the provisions of 
a statute on the very elusive ground that 
to give them their ordinary meaning 
leads to consequences which are not in 
accord with the notions of propriety or 
justice entertained by the Court, No 
doubt. if there are other provisions in the 
statute which conflict with them, 
the court may prefer the one and reject 
the other on the ground of repugnance. 
When the words in the statute are rea- 
sonably capable of more than one intex- 
pretation, the object and purpose of the 
statute, a general conspectus of its provi- 
sions and the context in which they occur 
might induce a court to adopt a more 
liberal or a more strict view of the pro~ 
visions, as the case may be, as being 
more consonant with the underlying pur- 
pose. But it is not possible to reject 
words used in an enactment merely for 
the reason that they do not accord with 
the context in which they occur, or with 
the purpose of the legislation as gather- 
ed from the preamble or long title. The 
preamble may, no doubt, be used to solve 
any ambiguity or to fix the meaning, but 
it can, however, not be used to eliminate 
as redundant or unintended, the opera- 
tive provision of a statute.” 


12. To say that the landlord wouid 
have to undergo another enquiry of Sec- 
tion 14 and that should not be the ob- 
ject and purpose of the statute, is to re- 
fer to notions of propriety and justice en- 
tertained by the learned counsel without 
regard to the language of the statute. 
When the meaning of the statute is clear 
and an execution proceeding instituted 
after the commencement of the Act is not 
protected: there is no escape from the 
conclusion that the order of the Control- 
ler under the old Act can only be a vaiid 
order which when sought to be executed 
must satisfy the ‘tests laid down in Sec- 
tion 14 of the new Act. It is not ditfi- 
cult to point out that the Rent Control 
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Act, 1971 is more elaborate enactment 
opening fresh avenues of protection fn 
favour of tenants. There is a new Sez- 
‘tion 4 which gives protection to widows; 
and minor sons for which a specific pro- 
vision has been made in Section 28, The 
order of eviction passed by the Contro!~ 
lex in this case is sought to be executed 
after the commencement. of the Act -and 
the tenant in possession can only be dis- 
possessed in execution of that order when 
section 14 is satisfied. The learned Coun- 
sel submitted that the executing court 
cannot go behind the decree and the 
order of eviction passed has to be exe- 
cuted as such. He sought assistance from 
Sita Ram v. Jai Babu, 1973 Rent CR 664, 
which has approved 1968 Delhi LT 492, 
We do not dispute this proposition but 
the facts of the present case are differ- 
ent. In this case the order of eviction 
may be a valid order for the purpose of 
Section 14 but before the tenant can be 
ejected the provisions of that section 
must be satisfied. The difficulty has ari- 
sen because of the lack of jurisdiction in 
the Civil Court to execute that order. 
The execution can only be held under 
Section 23 and for that a fresh order of 
the Controller under Section 14 is re- 
quired to be passed, 


13. Whatever new facts are plead- 
ed by the tenant, relating to the conve- 
rience of the landlord and attributable to 
subsequent vacation of a portion of ac- 
commodation can very well be taken up 
before the Controller in the proceedings 
under Section 14. It is neither necessary 
nor desirable by this Court to make any 
observations on merit in regard thereof. 
We, therefore, consider that the order of 
the Controller has 'to be construed as an 
order passed for eviction under Section 
13 and since it is being executed under 
Section 23 of the new Act it has to be 
converted into an order of the Control- 
ler under S. 14 and only thereafter it is 
executable under Section 23. 


14. In this view of the matter we 
allow the appeal and set aside the order 
of ejectment passed by the learned 
Senior Sub Judge Simla. We also set 
aside the order passed in appeal by the 
learned Distrct Judge, We allow the ob- 
jections of ‘the tenant-appellant preferred 
under Section 47 read with Section 151 
of the Code of Civil Procedure and hold 
that he cannot be ejected in these exe- 
cution proceedings, 


15. In view of the special circum- 
stances of the case we leave the parties 
to bear their own costs all through. 


Appeal allowed. 
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S. D. Bakshi, Petitioner v. P. L. 
Morada, Respondent, 


Supreme Court Appin. No. 3 of 1974, 
D/- 18-7-1974. 

(A) Index Note:— Constitution of 
India, Article 183 — Substantial question 
of law — Test. 


(A) Brief Note:— The proper test 
for determination whether a substantial 
question of law of general importance is 
involved would be whether it is of gene- 
ral public importance or whether it di- 
rectly and substantially affects the rights 
of the parties and if so, whether it is ei- 
ther open to question in the sense that it 
is not finally settled by the Supreme 
Court or by the Privy Council or by the 
Federal Court. or is not free from diffi- 
culty and calls for discussion of alterna- 
tive issues. 


Where the question involved is whe- 
ther the decrees for eviction passed under 
the repealed Act can be executed under 
the provisions of that Act or under the 
provisions of the new Act which is more 
liberal to the tenants and as there are 
many such decrees which for one reason 
or the other could not be executed ear- 
lier. the question is of general public im- 


portance, Certificate granted, AIR 1972 
SC 1598, Foll. (Paras 2, 3, 4) 
Cases Referred: Chronological Paras 


AIR 1972 SC 1598 = 1972-1 SCC 898 = 
1972 Lab IC 864, Ahmedabad Mig, and 
chery Pte. Co, Lid. v. Ram Tahel nee 
nan 


Sushil Malhotra, for Petitioner: H, S. 
Thakur. for Respondent. 


D. B. LAL, J..— This is an applica- 
tion for a certificate of fitness for appeal 
to the Supreme Court under Article 133 
of the Constitution. The usual allega- 
tion is that the case involves a substan- 
tial question of law of general import- 
ence and that in the opinion of the High 
Court it should be held that the said 
question needs to be decided by the Sup- 
reme Court, 


2. It is abundantly clear from 
the observation of their Lordships in 
Ahmedabad Mfg. and Calico Ptg. Co. Ltd. 
v. Ram Tahel Ramnand,- (1972) 1 SCC 
898 = (AIR 1972 SC 1598 = 1972 Lab IC 
€64) that the word “certify” used in the 
Article suggests, that the High Court is 
expected to apply its mind before certify- 
ing the case 'to be fit for appeal, The pro- 
per test for determining, whether a sub- 
stantial question of law of general im- 
rortance is involved would be whether it 
is of general public importance or whe- 
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the rights of the parties and if so, whe- 
ther it is either open to question in the 
sense that it is not finally settled by the 
Supreme Court or by the Privy Council 
or by the Federal Court, or is fot free 
from difficulty and calls for discussion of 
alternative issues, With this state of law 
before us, we have to consider the ques- 
tion of law involved, as it obviously af- 
fects materially the interest of parties 
and may even be considered to be 
a substantial question of law of 
general importance. The petitioner-appel- 
lant obtained an order of eviction on 22-3- 
1972. in a petition for eviction filed on 
20-10-1970, u/s. 13 of the Rent Restriction 
Act of 1949. Long before the order of 
eviction was passed the Rent Restriction 
Act, 1971 had come into force on Novem- 
ber 5, 1971. The said order of eviction 
was sought to be executed under Sec, 17 
of the Rent Restriction Act, 1949 before 
a Civil Court and the objection was 
taken, that the said order of eviction was 
only executable before a Controller under 
Section 23 of the Rent Restriction Act, 
1971. It was pleaded, that no proceeding 
of eviction could be sustained, because 
the Civil Court had no jurisdiction and 
any order of eviction passed by the Civil 
Court would be a nullity. The matter 
came in second execution appeal before 
the High Court and the said objection has 
prevailed on March 7, 1974. Against that 
order, the petitioner-appellant wants a 
certificate of fitness for appeal to the 
Supreme Court. 


3. The question of law involved 
can be narrated in a simple form. It is 
like this: Whether an order of eviction 
passed after the commencement of the 
Rent Restriction Act, 1971 in a petition 
instituted before such commencement, is 
executable under Section 17 of the Act of 
1949 or under Section 23 of the Act of 
1971. That would necessarily imply the 
interpretation of Section 28 of the Rent 
Restriction Act, 1971. which maxes it 
clear that notwithstanding the repeal of 
‘the Rent Restriction Act, 1949. any pro- 
ceeding “pending” at the commencement 
cf the new Act would continue and be 
disposed of in accordance with the provi- 
sions of the old Act as if the new Act 
had not been passed. This Court has 
held, that the execution proceeding was 
not pending at the commencement of the 
new Act because the order of eviction it- 
self was passed long after such com- 
mencement and the execution case re- 
lating thereto was obviously instituted on 
April 12, 1973. With that finding it was 
held that 'the execution proceeding was 
not pending at the commencement of the 


new Act and as such no benefit could ac- 
crue under Section 28 and the execution 
could only be sought for, under Section 
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23 of the new Act and not under Section 
17 of the Rent Restriction Act, 1949. 
Therefore, the important question of law 
that arises, relates to the interpretation 
of Section 28, and it is of general public 
importince because according ` to the 
statement of the learned counsel so many 
landlords are affected, who have obtained 
evictioh orders as a result to petitions 
filed under Section 13 of the Rent Res- 
triction Act, 1949 and for some reason or 
the other they could not obtain evictions 


and had to resort to execution proceed- - 


ings under Section 17 of that Act. 


4, If the proceeding is not pro- 
tected under Section 28 of the Rent Res- 
triction Act, 1971. it has to be treated’ as 
one covered under Section 14 of that Act. 
In that contingency, all restrictive clau- 
ses enumerated in Section 14 will have 
application and ‘the landlord will satisfy 
de novo as to his requirement so that 
əny order of eviction can be passed in 
his favour. The learned counsel has 
pointed out-the legal difficulty which is 
experienced on that account. The learned 
Counsel for the respondent, of course, 


contends ‘that the legislature has delibe- 


S, D. Bakshi v, ËP, L. Morada (D. B. Lal J.) 


A.L R. 


rately excluded such execution proceed- 
ings, The Rent Restriction Act, 1971, to 
that extent, is more liberal in favour of 
the tenants, Certain conditions are pro- 
vided before an eviction can be sought. 
With that end in view, Section 14 has 
been enacted and any order of eviction 
obtained is only executable within that 
provision and rot beyond its ambit, 


5. It is manifest, the question of 
lw is substantial and there is no doubt a 
general public importance. No authori- 
tative decision of the Supreme Court is 
available. The further requirement of 
need for a'decision by the Supreme 
Court is also satisfied. 


6. We are, therefore. of the opin- 
ion that the present case is a fit one for 
appeal. We accordingly grant a certifi- 
cate of fitness to enable the petitioner- 
appellant to file an appeal to the Sup- 
reme Court. We make no order as to, 
costs in these proceedings. 

Leave to appeal granted. 
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AIR 1974 JAMMU & KASHMIR 1 
(V 6i C 1) 
FULL BENCH 


S. MURTAZA FAZL ALI, C. J., JASWANT 
SINGH. MIAN JALAL-UD-DIN; MUFTI 
BAHA-UD-DIN AND S. WASI-UD- 
DIN..JJ. 


State of Jammu and Kashmir and 
others. Appellants v. M/s. Goodwill Forest 
Lessees and another. Respondents. 


L. P. As. Nos. 15 and 42 of 1972. D/- 
15-6-1973. against order of Bhat, J.. D/- 
9-12-1971. 


Index Note:— (A) Constitution of 
Jammu and Kashmir, Section 122 — 
Order under — Validity of, cannot be 
questioned on ground that it is made not 
by Governor but by Government the 
Governor and Government being equiva- 
lent under Section 45. (X-Ref:— Sec. 45). 

(Para 8) 

Index Note:— (B) Constitution of 
Jammu and Kashmir, Section 122 — Re- 
gulation of contract between Government 
and thitd party. 

Brief Note:— (B) Where an order 
under Section 122 is issued bv the Sadar- 
i-Riyasat for regulation of execution of 
contract. a subsequent order on the same 
subject supersedes the prior order even if 
the subsequent order is passed not bv the 
Governor but bv the Government and 
even in absence of an indication of the 
provision under which it is passed. 

(Para 8) 

Index Note:— (C) Letters Patent 
(Jammu and Kashmir), Clause 15 — Ap- 
peal under — New plea. 

Brief Note:— (C) The question whe- 
ther a Government order is gazetted or 
not is a question of fact and when such a 
question is not raised before the  sinele 
Judge nor it is taken in the memorandum 
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of appeal. it cannot be allowed to be 
agitated in letters patent appeal obvious- 
ly because had it been taken at the 
earlier stages, it would have afforded an 
opportunity to the respondent to rebut 
the plea by producing the gazette con- 
cerned, (Para 8) 

Index Note:— (D) Constitution of 
Jammu and Kashmir, Section 122 (D — 
Order under regulating execution of con- 
tract — Contract between Government 
and private person in contravention of 
provisions of order is void and incapable 
of ratification or validation bv subseauent 
order. (Paras 12, 22, 29, 39. 40) 

Index Note:— (E) Jammu and Kash- 
mir Arbitration Act (2 of 2002), Section 20 
— Reference of dispute to arbitration in 
accordance with agreement — Objection 
to validity of agreement by applicant — 
Objection if can be allowed. 

Brief Note:-— (E) (Per Maiority. 
Mufti. J. Contra): The applicants’ case can. 
not be thrown out merely on the ground 
that they had taken a plea which is in- 
consistent with the one which is -the basis 
of their application. When the Court is 
apprised of the fact that an agreement is 
void and therefore the arbitration clause 
contained in the agreements is also void, 
it cannot shut its eves to this hard fact. 
but it is the dutv of the court to give 
effect to this plea if it is found to he 
correct, 1972 J & K LR 549. Overruled. 

(Paras 14. 16. 24, 27. 34) 
Cases Referred: Chronological Paras 
AIR 1972 Delhi 110, Union of India 
v. Uttam Singh Dugal and Co. P. 
Ltd. 26 
1972 J & K L R 549. Conservator of 
Forests, Jammu v. Kashmir Tim- 
ber 3. 6, 10, 12, 13. 16, 
19, 32, 39 
AIR 1968 SC 1218 = (1968) 3 SCR 
214. Mulamchand v State of Madh 
Pra 1, 20 


2 J.&K. [Prs. 1-4] State v. Goodwill 


AIR 1963 SC 1685. Union of India v. 

Rallia Ram 22. 24 
AIR 1962 SC 779 = (1962) Supp 1 

SCR 876. State of West Bengal v. 

B. K. Mondal 11 
AIR 1962 SC 1810 = (1963) 3 SCR 

183. Khardah Co. Ltd. v. Raymon 


& Co. India Pvt. Ltd. 25 
AIR 1952 SC 47 1952 SCR 179. Kedar 
Lal v. Hari Lal 15 


AIR 1951 SC 177 = 1951 SCR 277, 
Sriniwas Ram Kumar v. Mahbir 
Prasad 14 


F. S. Nariman. Advocate General and 
Addl. Advocate General. for Appellants: 
R. S. Mehta for Respondents. 


S. M. FAZL ALI, C. J.:— These two 
appeals under the Letters Patent 
are directed against the decision 
of Bhat. J. sitting singly ` decid- 
ing two applications under Section 20 
of the Arbitration Act. one filed bv the 
Goodwill Forest Co. and the other by 
Messrs Farida Timber Co.. by his order 
dated 9-12-1971. the learned Judge dis- 
missed both the applications filed by the 
respondents before him for making a re- 
ference of the dispute to the arbitrator. 
As the facts of the two cases were more 
or less identical, the learned Judge dis- 
posed of both these applications by one 
common iudgment and we also propose 
to decide the appeals by one judgment. 


2. The facts giving rise to the two 
appeals may be summarized as follows. 
In the year 1964 the Conservator of 
Forests Jammu Circle invited tenders for 
leasing out compartments of various 
forests. In response to the Notification 
issued by the Conservator the respondents. 
Goodwill Forest Co. and Farida Timber 
Co. submitted the tenders. Goodwill 
Forest Co. submitted its tender for com- 
partments Nos. 7 and 8 (a) of the Regene- 
ration Deodar Kail working Circle. Dudu 
Range and the Farida Timber Co. sub- 
mitted its tender for compartment No. 292 
in Mendhar Range. Poonch Division. The 
tenders of both the respondents were ac- 

cepted by the Government. In the case of 
~ Goodwill Forest Co. the rovaltvy was Rs. 
23,00,101.00 and in the case of Farida 
Timber Co. the royalty was Rs. 14.11.111. 
ll. In consequence of the acceptance of 
the tender an agreement was executed 
between the respondent. Good-will Forest 
Co, and the Government on 15-5-1964 and 
between the Government and Farida 
Timber Co. on 19-5-1964. These two 
agreements appear to have been signed by 
the Conservator of Forests Jammu Circle 
on behalf of the Sadar-i-Rivasat (as he 
then was). Jt appears that the lessees be- 
gan to work out the leases. but a large 
number of disputes arose during the 
course of the leases which culminated In 
the filing of the applications bv the res- 


Forest (FB) (Ali-C. J.) 


A. I. R. 


pondents under Section 20 of the Arbi- 
tration Act before the learned Single 
Judge. We might further mention here 
that under Clause (44) of the agreement, 
the arbitration clause clearly provided 
that in case of dispute the matter will be 
referred to arbitration as provided in the 
agreement. In pursuance of the arbitra- 
tion clause the two respondents filed av- 
plications under Section 20 of the Arbi- 
tration Act. Notices were issued on these 
applications and the appellants appeared 
to file their objections. Before the ap- 
plications could be heard on merits. the 
respondents filed additional applications 
praying that the applications under Sec- 
tion 20 mav be dismissed because the 
agreements were void as thev were not 
executed in accordance with the provi- 
slons of Section 122 (1) of the State Con- 
stitution. The Gocdwill Forest Co. had 
filed the additional application on 21-5-71 
whereas the Farida Timber Co. filed the 
application on 27-4-1971. The appellants 
were asked to file their obiections on the 
two amended applications and after con- 
sidering the same. the learned Judge ac- 
cepted the contention of the respondents 
and held that the agreements being void. 
the arbitration clause also fell with the 
agreements and therefore no application 
under Section 20 of the Arbitration Act 
Was maintainable, 


3. The two appeals were heard 
by a Division Bench of this Court, but as 
the learned counsel for the respondents 
wanted to challenge the correctness of a 
Division Bench decision of this Court in 
Con. of Forests v. M/s Kashmir Timber, 
1972 J & K L R 549 which was the sheet 
anchor of the argument of the appellants., 
the cases were recerred to a Full Bench 
and that is how the matter has come up 
before us, 


4. The facts are more or less ad- 
mitted in the two cases. but it mav be 
necessary to categorize the admitted cir- 
cumstances which spell out certain points 
of law. 

(1) That there was an agreement þe- 
tween the parties which was executed bv 
the respondents on their behalf and bv the 
Conservator of Forests Jammu on behalf 
of the Sadar-i-Riyasat. 


(2) That during the working of the 
lease some disputes arose as a result of 
which applications were filed bv the res- 
pondents under Section 20 of the Arbitra- 
tion Act before this Court. 

(3) That the appellants had filed ob- 
jections to these applications and in fact 
conceded in their objections that the 
matter may be referred to the arbitrator 
as prayed for bv the respondents. 

(4) That an additional plea was taken 
by virtue of an amendment in the subse- 
quent applications filed bv the respon- 
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dents alleging that the agreements 
executed by the Conservator of Forests 
were void as being in contravention of 
Section 122 (1) of the State Constitution: 
and as the agreements were void. the 
arbitration clause fell through and tne 
eppligeions should therefore be dismiss- 
ed, 


(5) That the appellants filed objec- 
tions to these amended applications also 
and contended that the agreements were 
valid and that at anv rate the respondents 
having themselves invoked the jurisdiction 
of the Court under Section 20 (4) of the 
Arbitration Act could not plead that the 
court should dismiss the applications and 
thus resile from the agreement contained 
in the arbitration clause. 


(6) That the leases in the instant cases 
were sanctioned bv the Government. 


5. Two main contentions were 
put forward before us as also before the 
learned Single Judge. In the first place 
it was contended that the respondents 
could not be allowed to take two incon- 
sistent pleas at the same time and were 
estopped from challenging the jurisdic- 
tion of the Court having invoked the 
Same under Section 20 (4) of the Act on 
the ground that the agreements were 
void. Secondly it was contended that the 
Conservator of Forests Jammu was dulv 
authorized by the Government to execute 
the contracts on the basis of certain 
Notifications issued by the Government 
from time to time. The learned single 
Judge, after considering both the conten- 
tions in great detail, accepted the plea of 
the respondents and dismissed the apnli- 
cations. Hence these appeals. 


6. Before us the learned counsel 
for the appellants has put forward two 
main arguments. In the first place it was 
argued that the respondents having them- 
selves moved the court under Section 20 
(4) of the Act for making a reference to 
the arbitrator could not be permitted to 
resile from their stand bv pleading that 
the agreements were void. Secondly it was 
argued that the agreements could not be- 
come void merely because the Conserva-~ 
tor of Forests was not authorized to sign 
the agreements at the time when the same 
were filed, particularly when the act of 
the Consrevator of Forests was regulariz- 
ed bv subsequent Notifications and fell 
within the purview of Order No. 3 of 
1957 which had siyen complete authority 
to the Conservator of Forests to sign the 
agreements. Similar arguments were 
addressed before a Division Bench of 
this Court in 1972 J &K LR 549 to whcihI 
was a party. and the points were decided 
by the Division Bench in favour of the 
appellant on the materials and the facts 
of the case. We might mention here that 
in the case before the Division Bench the 
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lease related to the agreements executed 
before 1963 and were clearly governed bv 
Order No. 3 of 1957. In the instant’ cases 
the agreements have been executed afier 
1963, that is to sav, in Mav 1964 and 
would therefore be covered by a specific 
Government Order (No. 187 of 1963 cated 
7-38-1963) which prescribes that agree- 
ments for leases sanctioned bv the Coun- 
cil of Ministers or the Minister for Forzsts 
will be signed by the CCF and Law Mini- 
Ster (Forests) will be the arbitrator. and 
in the case of agreements in respect of 
anv lease sanctioned by the CCF. the con- 
servator of Forests concerned would 
execute the agreement and the CCF would 
be the arbitrator. The agreements in the 
instant cases were therefore clearly goy- 
erned by this order, and as the leases 
were sanctioned bv the Government. the 
only person authorized to sign them was 
the Chief Conservator of Forests (for the 
sake of brevity referred to as the CCF). 
and not the Conservator of Forests. In 
order to understand the purport of the 
Government Order it mav be necessarv 
to quote the same in extenso. 


"It is ordered that the following pro- 
cedure will hereafter be followed for 
signing of agreements in respect of forest 
leases/contracts:—~ 


(a) The agreements for leases/cont- 
racts sanctioned by the Council of Mini- 
sters or the Minister for Forest will be 
signed by the CCF and the Law Minister 
(Forests) will be the arbitrator in case of 
any dispute. 

(b) The agreements in respect of anv 
lease sanctioned by CCF may be signed 
by Conservators within whose jurisdiction 
such a lease falls and CCF will be the 
arbitrator for such leases. 

(c) Leases which are sanctioned by 
Conservators mav be signed by DFOs and 
Conservators of Forests will be the arbi- 
trator in such cases. 

By order of the Government of Jammu 
and Kashmir. 
Sd/- R. S. Nag. 
Secretary to Government.” 


The Government appears to have becorne 
wiser and by virtue of Government order 
No. FST /31-65 of 1965 dated 14-4-1¢65 
the mode of execution of the agreements 
was further altered and the Conservator 
of Forests was authorized to sign agree- 
ments relating to all cases of forest leases. 
This order runs thus:— 

“In supersession of previous 
regarding signing of lease 
ments it is ordered that the 
Conservator of Forests will © sign 
agreements relating to all cases of Forest 
leases and appropriation of forest pro- 
ducts and the CCF will act as the arbit- 
rator as provided under Clause 44 of the 
agreement, 


orders 
agree- 
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BY order of the Govt. of 
Jammu and Kashmir 
Sd/- Secretary to Government. 
Forest Department.” 


On a plain interpretation of this Govern- 
ment Order the conclusion is inescapable 
that this order will applv only to agree- 
ments which were executed on or after 
14-4-1965 and would have no application 
to the agreements executed before this 
date. In other words this order in terms 
does not apply to the agreements executed 
in favour of the respondents with which 
We are concerned at present. This lacuna 
appears to have been noticed by the Gov- 
ernment and an attempt was made to 
ratify the contracts which had become 
void due to contravention of Government 
Order of 1963 (Supra) bv providing that 
Government Order of 1965 would apply 
even to leases executed before that date. 
In other words the Government seems to 
have given a retrospective operation to 
Government Order of 1965. This was 
done by Government Order No. 444-Agrl. 
of 1971 dated 29-4-1971 which runs thus:— 


“Government Order No. FST-31/65 
of 1965 dated 14-4-1965 shall be deemed 
to have taken effect irom 29-1-1963 and 
all actions taken by the Conservators of 
Forests in executing the lease agreements 
from 29-1-1963 by virtue of the said order 
are hereby regularized. 

BY order of the Govt. of 
Jammu and Kashmir 
Sd/- R. C. Bhargava. 
Secretary to Govt. 


Agricultural Department. (Forests)” 
The learned single Judge noticed both 
these orders and was of the view that 
if the agreements in question which had 
been executed in 1964 were in direct con- 
travention of the Government Order of 
1963, they could not be ratified or validat- 
ed by subsequent orders passed byv the 
Government on the principle that there 
could be no waiver or estoppel against the 
statutory orders. This brings me to a 
consideration of the second argument put 
forward by the learned counsel for the 
appellants. I might mention here that the 
Division Bench case in 1972 J & K L R 549 
would have no application to the present 
leases because the Bench was concerned 
with the leases executed before 1964 
which were governed by Order No. 3 of 
1957. Mr. Nariman appearing for the ap- 
pellants made a twofold submission on 
this aspect of the matter- In the first place 
he submitted that the Government Order 
Ne. 3 of 1957 was passed by the then 
Sadar-i-Riyasat and it could not be modi- 
fied or superseded by any subseauent 
order passed by the Government. particu- 
larly when Government Order of 1963 
(Supra) does not make anv mention of the 
particular provisions of law under which 
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it was passed. I am. however, unable to 
agree with this argument. Section 122 (1) 
of the State Constitution runs thus:— 


“All contracts made in the exercise 
of the executive power of the State shall 
be expressed to be made bv the Govern- 
ment and all such contracts and all as- 
surances of property made in the exercise 
of that power shall be executed on be- 
half of the Governor by such persons and 


In such manner as he may direct or au- 
thorize.” 


A perusal of this sub-section clearly shows 
that the Constitution merely lays down 
the mode in which contracts and assur- 
ances of property are to be executed and 
gives power to the Governor to authorize 
any person in anv manner he directs. Sec- 
as 45 of the State Constitution runs 
us:— 


(1) All executive action of the Gov- 
ernment shall be expressed to be taken in 
the name of the Governor or of the 
Government of Jammu and Kashmir. 


(2) Orders and other instruments 
made and executed in the name of the 
Governor or of the Government of Jammu 
and Kashmir shall be authenticated in 
such manner as may be specified in the 
rules to be made by the Governor and 
the validity of an order or instrument 
which is so authenticated shall not be call- 
ed in question on the ground that it is 
not an order or instrument made or 
executed by the Governor or. as the case 
may be, by the Government of Jammu & 
Kashmir.” 


7. A perusal of the two clauses of 
Section 45 (Supra) would show that the 
Governor or the Government of Jammu 
and Kashmir are equivalent terms and no 
order can be auestioned on the ground 
that the said order was made by one or 
the other authority. In these circumst- 
ances, therefore. the irresistible inference 
is that the Government Order of 1963 
(Supra) was also cassed under Section 122 
(1) of the State Constitution and since the 
Government and the Governor were the 
same authorities any of them could super- 
sede or overrule the order passed by one 
or the other. It is true that the Govern- 
ment Order of 1963 does not indicate the 
particular provision of law under which 
it was passed. but reading the contents 
of the order. it is manifest that the inten- 
tion was to regulate the execution of the 
contracts as referred to in Section 122 (1) 
of the State Constitution and in fact this 
is the onlv provision under which either 
the Governor or the Government could 
act in such matters. In these circumst- 
ances I must treat Government Order of 
1963 as superseding Government Order 
No. 3 of 1957 dated 23-2-1957 in so far as 
the person who was authorized to execute 
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the agreements in certain circumstances 
Was concerned. 


8. At the fags-end of the arguments 
it was faintly suggested by the counsel 
for the appellants that the Government 
Order of 1963 (Supra) has no legal force 
because it was not published in the Gov- 
ernment Gazette as required bv the 
Gazette Act. I am unable to allow the ap- 
pellants to raise this point at such a late 
stage, because the point was neither taken 
before the learned single Judge nor in 
the Memo. of Appeal before the Division 
Bench. The question whether or not the 
Order of 1963 is gazetted is essentially a 
question of fact and if it had been taken 
at the earlier stages, it would have afford- 
ed an opportunity to the respondents to 
rebut this plea by producing the gazette 
concerned. For these reasons this argu- 
ment is also rejected. 


9. We might now refer to the re- 
Tevant part of Government Order No. 3 
of 1957 dated 23-2-1957 which runs as 
follows:— 


“In exercise of the powers conferred 
bv sub-section (1) of Section 122 of the 
Constitution. the Sadar-i-Rivasat is pleas- 
ed to direct that the wunder-mentioned 
contracts and assurances of property 
made in the exercise of the executive 
powers of the State may be executed on 
his behalf bv various officers subiect to 
any limit fixed by Government rules and 
orders as follows';— 


XX XX £X 
VI. In the department of Develop- 
ment; 


(1) Agreements relating to Forest 
leases and appropriation of forest pro- 
ducts: By the Secretary to Government, 
Chief Conservator. Conservator of Forests 
and Div. Forest Officers.” 


The Governor bv virtue of the order of 
1957 (Supra) had authorized four persons 
to execute agreements relating to forest 
leases and these persons were the Secre- 
tary to the Government. the CCF, the 
Conservator of Forests and the Div. Forest 
Officers. The order of 1963 (Supra) how- 
ever seems to have made a departure from 
this particular provision made in Order 
No. 3 of 1957 by providing that where the 
lease is sanctioned by the Government. it 
should be signed by the CCF and where 
the agreement was sanctioned by CCF 
only. in that case it could be signed bv 
the Conservator of Forests. I have already 
referred to the fact that there is no dispute 
in the present cases that the two leases 
which are the subject matter of these ap- 
peals were sanctioned bv the Government 
and therefore under the terms of Govern- 
ment Order No. 187 of 1963 (Supra) onlv the 
CCF could have signed the leases. but the 
present leases were signed not by the CCF 
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at all but by the Conservator of Fcrests. 
There was therefore undoubtedly a seri- 
ous contravention and violation of the 
first part of Government Order of 1963 
(Supra). Since the Government Order was 
passed under Section 122 (1) of the State 
Constitution, this violation would also be 
considered to be violation of Section 122 
(1) of the State Constitution so as to ren- 
see the agreements absolutely null and 
void. 


10. In the Division Bench decision 
of this Court in 1972 J & K LR 549 
(Supra) mv brother Mufti Baha-ud-Din J. 
was of the opinion that where a lease 
is sanctioned by the Government. even if 
there was an irregularity in the name and 
designation of the person who . executed 
the agreement, that would be a sufficient 
compliance with the provisions of Sec~ 
tion 122 (1) of the State Constitution. 
This argument. however, would have no 
application to the present cases because 
the Government itself chose to prescribe 
a particular procedure regarding the 
persons who were to sign the contracts in 
certain contingencies. It is true that I had 
specifically agreed with mv leerned 
brother Mufti J. but the cases before the 
Division Bench. in mv opinion, rested on 
the interpretation of Government Order 
No. 3 of 1957. and since the agreements 
in those cases were governed by the order 
of 1957, I agreed with the view taken by 
Mufti J. and in fact gave my separate 
judgment reinforcing the reasons given 
by him. In this connexion I observed as 
follows:— 


“The first part of the Government 
Order clearly lavs down and specifies the 
authorities who have been empowered 
under Section 122 of the State Constitu- 
tion to execute contracts on behalf of the 
Government. It is true that that the order 
in its preamble uses the words ‘Subiect 
to any limit fixed by Govt. rules and 
orders’ which have been interpreted by 
the counsel for the respondents to mean 
that the previous limit fixed by rule 5.13 
of the Book of Financial Powers was kev$ 
intact by virtue of the Government 
Order. I am. however. unable to agree 
with this interpertation. In fact. read as 
a whole. the sentence runs thus:— 


“Subject to any limit fixed by Gov~ 
ernment rules and orders as follows” 
The words ‘as follows’ have an important 
bearing on the question. Paragraph VI 
dealing with the agreements relating to 
forest leases contains the names of au~ 
thorities who are authorised by the Govt. 
to execute leases and we find that both 
the Conservator of Forests and the Divi- 
sional Forest Officers are mentioned 
therein without the limits imposed on 
them by the previous rule. namely. rule 
5.13. It is true that the order did keep 
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the limit fixed bv the previous Govern- 
ment rules and orders alive but that was 
only in so far as it was not inconsistent 
with this Government Order. 

XX XX XX > 

“The Government must have realize 
that in the changed speçial conditions 
and the practical difficulties in whick the 
Government had to work, it would be 
extremely arduous and difficult to put 
limitations on the powers of the officers. 
therefore, the limit imposed bv the pre- 
vious Government rule 5.18 was absolish- 
ed by necessary intendment when the 
Sadar-i-Rivasat passed Government Order 
No. 3 of 1957. It is well settled that when- 
ever a subseauent legislation comes into 
force which is inconsistent with the pre- 
vious legislation, the previous legislation 
must be deemed te haye been overruled 
by subsequent legislation. Anplving this 
principle, therefore. the position is mani- 
fest that by virtue of Government Order 
No. 3 of 1957 the limit of Rs. 7000. 3000. 
and 1000 in the case of the CCF. the Con- 
servator of Forests and the Div. Forest 
Officers respectively was abolished and 
these officers were authorized to enter 
into leases of any value whatsoever.” 
For these reasons. therefore. I fully agree 
with the view expressed by the learned 
single judge that the agreements being 
in contravention of Government Order of 
1963 (Supra) and therefore of the provi- 
sions of Section 122 (1) of the State Con- 
stitution, were null and void and if the 
agreements became yoid, then the arbitra- 
tion clause fell to the ground with them. 
In these circumstances there was no al- 
ternative for the Court but to reiect the 
application made by the respondents. 
under Section 20 of the Aet because when 
` the agreement became void. then there 
was no arbitration elause left which would 
give jurisdiction to the court to make a 
reference to the arbitrator, 


1L Iam fortified in mv view by 
a decision of the Supreme Court in 
Mulamehand v. State of Madh Pra AIR 
1968 SC 1218. which has been noticed by 
the learned single Judge and wherein 
their Lordships of the Supreme Court 
observed as follows;— 


"It is now well established that where 
a contract between the Dominion of 
India and a private individual is not in 
the form required by Section 175 (3) of 
the Government of India Act. 1935, it was 
void and could not be enforced and there- 
fore the Dominion of India cannot be sued 
by a private individual for breach of such 
a contract. 

XX XX XX 

“The principle is that the provisions 
of Sec. 175 (3) of the Government of India 
Act. 1935 or the corresponding provisions 
of Article 299 (1) of the Constitution of 
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India are mandatorv in character and the 
contravention of these provisions nullified 
the contracts and makes them void. There: 
is no question of estoppel or ratification 
in such a case, The reason is that the pro- 
visions of S, 175 (3) of the Government of 
India Act and the corresponding provisions 
of Article 299 (1) of the Constitution have 
not been enacted for the sake of mere 
form but they have been enacted for safe- 
guarding the Government against unau- 
thorized contracts. The provisions are em- 
bodied in S. 175 (3) of the Government of 
India Act and Article 299 (1) of the Con- 
stitution on the ground of protection of 
general public and these formalities can- 
not be waived or dispensed with. If the 
plea of the respondents regarding estoppel 
or ratification is admitted that would mean 
in effect the repeal of an important con- 
stitutional provision intended for the 
protection of the general public. That is 
why the plea of estoppel or ratification 
cannot be permitted in such a case.” 

The observations of the Supreme Court 
(Supra) thus emvhasize two aspects of 
the matter. In the first place, any con- 
tract which was in contravention or viola- 
tion of Section 299 (1) of the Constitution _ 
or Section 173 (3: of the Government of 
India Act which are the same as Section 
122 {1) of the Stete Constitution is void. 
Secondly that such a contract cannot be 
ratified by any subsequent act. Thirdlv 
that even though the contract mav be 
void. it will not render the provisions of 
Section 70 inapplicable because Section 
70 would be attracted from the voidness 
of the contract. Emohasizine this aspect. 
their Lordshios observed as follows:— 


“But if money is deposited and goods 
are supplied or if services are rendered 
in terms of the void contract. the provi- 
sions of Section 70 of the Indian Contract 
Act may be applicable. In other words 
if the conditions imposed by Section 70 
of the Indian Contract Act are satisfied 
then the provisions of that section can be 
invoked bv the aggrieved party to the 
yoid contract.” 


The same view was taken by a previous 
decision of the Supreme Court in AIR 
1962 SC 779 regarding the application of 
the provisions of Section 70 of the Con- 
tract Act. We are. however. not concern- 
ed with this particular aspect in the in- 
stant case. 


12. It is therefore manifest that 
if it is once held that the agreements in 
the instant cases were directly in contra- 
vention of the order of 1963, then the 
agreements being void could not be rati- 
fied or validated by any subsequent order 
passed by the Government. It is well- 
settled that there can be no ratification 
of a void contract because ratification is 
made of something which exists and not 
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of something which has no legal existence 
or which is completely destitute of any 
legal effect. In the Division Bench case 
1972 J & K LR 549. (Supra) I had advert- 
ed to this aspect of the matter and point- 
ed out that the subseauent orders passed 
bv the Government could not have ratifi- 
ed void contracts. In this connection I 
had observed as follows:— 


“By virtue of this order the Govérn~ 

ment sought to validate the contracts 
which were void according to them be- 
fore 1963. The order. however. appears 
to have been passed during the pendency 
of the present proceedings and does not 
carry anv weight because if the contract 
was void in 1963 it could not be ratified 
by any Government order subseaueéntly 
and it continued to be void for all pur- 
poses.” 
In these circumstances I am clearly of 
the opinion that the applications filed bv 
the respondents were rightly dismissed by 
the learned single Judge under Séction 20 
of the Arbitration Act. 


13. In the view that I take in the 
present case. it is manifest that the Divi- 
sion Bench decision in 1973 J&K L R 
049 must be held to have been correctlv 
decided with respect to the forest leases 
executed between 23-2-57 to 6-3-63 but 
will havé no application to Jeases execut- 
ed between the period 7-3-63 to 13-4-65. 


14. This brings me to a con- 
sideration of the first argument which 
Was advanced before us by the learned 
counsel for the appellants. Mr. Nariman 
who was followed by the Advocate Gene- 
ral submitted before us that the respon- 
dents themselves filed an application un- 
der Section 20 (4) of the Act relving on 
the agreements in question and therefore 
they could not be heard to sav that the 
agreements were void, nor could the 
Court be allowed to go into this aueés- 
tion in a proceeding under Section 20 of 
the Arbitration Act. This argument no 
doubt found favour” with my learned 
brother Mufti Baha-ud-Din J. in the 
Division Bench case (Supra). but that 
case was not decided on the basis of this 
argument alone but the judgment rested 
clearly as I have already said. on other 
points namely the fact that the lease was 
sanctioned by the Government. Govern- 
ment Order No. 3 of 1957 had authorised 
the Conservator of Forests to sign the 
agreement and his attention was not 
drawn to Government Order No. 187 of 
1963 dated 7-3-63 presumably because 
the agreement in that case related to a 
period prior to this order. As, however. 
this argument has been vehemently pres- 
sed before us, it becomes necessary to 
give a finding thereon. There is nothing 
in the provisions of Section 20 of the 
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Arbitration Act to preclude a party from 
raising the plea that the agreement is 
void. On the other hand Section 20 (4) 
of the Arbitration Act reads thus:— 

“Where no sufficient cause is shown. 

the court shall order the agreement to be 
filed. and shall make an order of refer- 
ence to the arbitrator appointed by the 
parties, whether in the agreement or 
otherwise, or where the parties ce»not 
agree upon an arbitrator. to an arbitrator 
appointed by the Court.” 
The words ‘sufficient cause’ are wide; 
enough to convey that the Court shall 
make an order of reference to the _arki-! 
trator only if no sufficient cause is shown. 
In other words if the Court fs satisfied 
that the agreement is void or that there, 
is no arbitration clause then no order ofi 
reference to the arbitrator can be made; 
to (by ?) the Court even on the plain lang I) 
age of Sec. 280 (4) of the Arbitration Act. | 
Furthermore there is no provision in the 
Civil P. C. or in the Arbitration Act. 
which may prevent a party from taking, 
two inconsistent or alternative pleas and! 
asking the Court to grant relief on onel 
or the other of them. It was not ż case} 
where the point was not pleaded andi, 
raised for the first time in agpeal. but! 
the plea was taken bv wav of amendment! 
even before the single Judge and the ap- 
pellants were given full opportunity to 
rebut this plea and they did file their 
objections to this amended plea. In these 
circumstances therefore on the rule of 
broad construction of pleadings I do not 
see any reason why the respondents 
should be estopped from raising this plea. 
I am fortified in my view bv a desision 
of the Supreme Court in Firm Sriniwas 
Ram Kumar v. Mahbir Prasad. AIR 1951 
SC 177 at p. 179 wherein their Lordships 
made the following observations:— 

"But it was certainly open to the 
plff. to make an alternative ease to that 
effect and make a praver in the alterna- 
tive for a decree for monev even if the 
allegations of the money being paid in 
pursuance of a contract of sale could not 
be established by evidence. The fact that 
such a prayer would have been incon- 
sistent with the other prayer is not ~eally 
material. The plff. may rely upon dif- 
ferent rights: alternatively and there is 
nothing in the Civil P. C. to prevent a 
party from making two or more inconsis- 
tent sets of allegations and claiming re- 
lief thereunder in the alternative.” 


15. In Kedar Lal v. Hari Lal. AIR 
1952 SC 47 at p. 52 their Lordships ob- 
served as follows:— 


“I would be slow to throw out a claim 
on the mere technicality of pleading 
when the substance of the thing is there 
and no prejudice is caused to the other 
side, however clumsily or  inartistically 
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the plaint may be worded. In any event, 
it is always open to a Court to give a 
plaintiff such general or other relief as it 
deems iust to the same extent as if it had 
been asked for, provided that occasions 
Mo prejudice to the other side bevond 
what can be compensated for in costs.” 


16. In the instant cases therefore 
there can be no question of anv preiudice 
having been caused to the appellants þe- 
cause of the plea taken bv the respon- 
dents before the learned single Judge. for 
they were given full and complete op- 
portunity to rebut the plea and the ap- 
pellants have already taken shelter be- 
hind the fact that the ayreements were 
valid or were validated by subsequent 
orders. I am. therefore. clearly of the 
opinion that the respondents’ case could 
not be thrown out merely on the ground 
that they had taken a plea which was 
inconsistent with the one which was the 
basis of their application. When the 
Court was apprised of the fact that an 
agreement was void and therefore the 
arbitration clause contained in the agree- 
ments was also void. it could not shut its 
eves to this hard fact. but it is the dutv 
of the Court to give effect to this plea 
lif it was found to be correct. For these 
reasons the first argument advanced be- 
fore us must be overruled. and I hold 
that merely because the respondents filed 
an application under Section 20. thev 
could not be precluded from raising an 
objection to the validity of the agree- 
ments on which they relied and which 
would entail a dismissal of their own ap- 
plication. I must therefore express my 
respectful dissent from the view taken 
by my learned brother. Mufti Baha-ud- 
Din J. in 1972 J & K LR 549 (Supra). 


17. The result is that the conten- 
tions raised by the learned counsel for 
the appellant fail and I would direct that 
the appeal be dismissed. but in the cir- 
cumstances without anv order as to costs. 


S. WASIUDDIN, J.:-—- 18. 


JASWANT SINGH J.:— 19. I have 
had the advantage of going through 
the judgment proposed to be delivered by 
my Lord, the Hon’ble Chief Justice In 
these appeals which succinctly spells out 
the points arising for determination. 
While I respectfully agree with the con- 
clusion arrived at bv hbis 
regard to the present appeals I wish to sav 
a few words regarding the decision ren- 
dered by their Lordships of the Division 


I agree. 


Bench in Civil Appeals Nos. 46. 47 and 


48 of 1972. reported in 1972 J &K LR 549. 
as the said appeals were directed against 
the common’ iudgment given by me in 
arbitration applications Nos. 18. 19, and 


90 of 1970. 
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Lordship in 


AIR. 


20. In regard to the inconsistency 
of the pleas allowed to be raised by me 
in the aforesaid applications on behalf of 
the petitioners and the competence of 
the Court to go into the validity of the 
arbitration agreements, as the Hon’ble 
Chief Justice has lucidly and elaborately 
dealt with it. I need not dilate on it. Suf- 
fice it to add that as attempted to be 
shown by me in the aforesaid iudgment 
by reference to the decision of the Sup- 
reme Court in AIR 1968 SC 1218. there 
could be no question of waiver on the 
part of or estoppel against the petitioner 
and the plea could not but be entertain- 
ed in view of certain provisions of the 
Arbitration Act. Section 20 of the Act 
occurs in the Chapter which deals with 
arbitration with intervention of a Court 
where there is no suit pending. Under 
sub-section (2) of this Section an appli- 
cation has to be numbered and registered 
as a suit and under sub-section (3) there- 
of a notice has to be issued to the oppo- 
site party as to why the agreement should 
not be filed. Sub-section (4) lavs down 
that where no sufticient cause is shown 
the Court shall order the agreement to 
be filed and shall make an order of re- 
ference to the arbitrator appointed by 
the parties. The important words occurr- 
ing in this sub-section are “where no 
sufficient cause is shown.” It means, 
therefore, that the Court before passing 
an order on an application filed before it 
under Sec. 20 has to determine whether 
sufficient cause has been made out. As to 
what is ‘sufficient cause’ depends on the 
individual facts and circumstances of 
each case and no hard and fast rule can 
can be laid down in this behalf. In the 
aforesaid applications before me the new 
plea raised on bekalf of the petitioner 
being one which went to the verv root 
of the case and touched the verv source 
of the power and authoritv of the arbi- 
trator to adjudicate the matter in con- 
troversy could not be overlooked and 
had to be vone into under Section 33 of 
the Arbitration Act. which applied to ap- 
pene by virtue of Section 26 of the 

ct. 


21. As regards the second obser- 
vation in the leading judgment of the 
Division Bench that the other side had 
no notice of the plea of voidness of the 


agreements containing the arbitration 
clause on account of non-compliance 


with the provisions of Section 122 (2) of 
the Constitution, it seems that the atten- 
tion of their Lordships was not drawn to 
the minutes of the proceedings of the 
aforesaid applications. From a perusal of 
the minutes it is evident that on the 
aforesaid plea of voidness. of the agree- 
ments for non-compliance with the re- 
quirements of S. 122 (2) of the Constitu- 
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tion being raised on behalf of the peti- 
tioner on the 17th of August 1974. the 
learned Additional Advocate: General did 
not take anv obiection to the plea being 
raised but took time to file some govern- 
ment orders bearing on the Point which 
he did on the 17th and the 20th of Sent. 
1971. Jt was then after three months 
that the said applications came up for 
further arguments on the 20th of Decem- 
ber, 1971, which concluded on the 22nd 
December, 1971. It is therefore. manifest 
that the other side had full opportunity 
to meet and refute the plea and it did 
actually avail of the same. 


22. Regarding the sanction accord- 
ed to the grant of the said leases by the 
Government vide Order No. FST/167-62 
of 1963 dated February 7. 1963. which 
was taken as substantial compliance with 
the requirements of Section 122 (2) of the 
Constitution, I like to say with utmost 
respect that sanction to the grant of the 
leases and execution of the contracts in 
pursuance thereof are two distinct things 
and the mere fact that the leases were 
sanctioned by the Government would not 
be enough to satisfy the reauirements of 
Section 122 (2) of the Constitution which 
is mandatory and enioins strict compli- 
ance with the provisions. In this connec- 
tion, I may be pardoned to refer to the 
decision of the Supreme Court in Union 
of India v. Rallia Ram. AIR 1963 SC 1685, 
where it was held:— 


“In order to constitute an arbitration 
agreement within the meaning of Section 
2 (a) Arbitration Act. there must be a 
valid agreement to submit present or 
future differences to arbitration and the 
agreement must be in writing and must 
be accepted by the parties. It is. how- 
ever, not a condition of an effective 
arbitration agreement that it must be in- 
corporated in a formal agreement execut- 
ed bv both the narties thereto, nor is it 
required to be signed bv the parties. But 
where the Dominion of India was a partv 
to the arbitration agreement. which is a 
contract within the meanine of Section 
175 (3) of the Government of India Act. 
1935. it must to bind the Dominion of 
India, be made in the form prescribed bv 
that Section.” 


Lastly the Government order No. 8 of 
1957 dated February 23, 1957. on which 
reliance was placed by their Lordships of 
the Division Bench did not confer blan- 
ket powers on the Conservator of Forests. 
On the other hand. as is clear from the 
preamble of the order. it kept alive the 
limit already fixed by the Government 
by its previous Rules and orders includ- 
ing the delegation of Powers as contained 
in item No. 5.13 of the Book of Financial 
iPowers which authorised the Ccnservator 
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of Forests to execute the agreements only 
upto the value of Rs. 3,000/-. In these 
circumstances, the Conservator of Forests 
was not. in my opinion, authorised to 
execute the agreements which were con- 
sequently invalid. It is because of these 
reasons that I find mvself unable to agree 
with the views expressed in 1972 J & K 
LR 549. 


have had the benefit of voing through 
the lucid and well reasoned judgment 
prepared by my Lord the Hon’ble Chief 
Justice and I agree with him in revard to 
the order proposed to be passed in these! 
two appeals. I would, however. like to 
add a few words of my own:— 


24, The question whether it is 
.open to a petitioner making an aprlica- 
tion under Section 20 of the Arbitration; 
Act seeking arbitration of the disputes 
and differences arising out of or in res- 
pect of a deed of agreement to challenge 
the very validity of the agreement in 
these proceedings was debated befora us. 
The appellant has contended that it is not 
open to a petitioner who himself invokes 
the jurisdiction of the Court and seeks 
reference to the arbitrator to turn round 
afterwards and repudiate the very agree- 
ment on. the ground of its being void in 
law. He cannot approbate and reprobate. 
The petitioner. if he so chooses, can in 
a separate proceeding by invoking the 
help of Section 33 of the Act do so. But 
surely he cannot be heard so in an appli- 
tion under Section 20 of the Act. On 
going through the various provisions of 
the Arbitration Act. I am of the firm 
view that there is no bar to the raising 
of such a Plea by anv party to the pro- 
ceedings including the petitioner before 
the Court. This can very well be illus- 
trated by referring to the provisions of 
Section 26 of the J. & K. Aribitration Act 
which makes all the provisions of Chap- 
ter V including Section 33 applicable to 
all arbitrations. Thus read with Section 
26 the petitioner can challenge the lega- 
lity of the Arbitration Agreement even 
in proceedings under Section 20 of the 
Act. Not only can this plea be raised by 
the petitioner and it is the dutv of the 
Court to go into this auestion. but even 
in the absence of such a plea raised the 
Court is not absolved of its duty to find 
out and determine the validity of the 
agreement. Should the Court be of the 
opinion that the arbitration agreement is 
invalid and void. then surely it will re- 
fuse to enforce the arbitration clause in 
the agreement. The Supreme Court has 
in AIR 1963 SC 1685 observed that if in 
law there is no valid arbitration the pro- 
ceedings of the arbitrator would be m- 


authorised. It is from the terms of the 
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arbitration agreement that the arbitrator 

erives his authority to arbitrate. Their 
Lordships went on to the extent of ob- 
serving that the view that a party had 
agreed to refer differences to arbitration 
and having taken part in the proceedings 
before the arbitrator had waived the ob- 
tection as to the illegality of the contract 
and could not, therefore, raise any such 
objection in an application for setting 
aside the award could not be accented as 
correct. The Supreme Court has taken 
consistent view of the matter that the 
jurisdiction of the Court to refer disputes 
to arbitration is founded upon a valid 
agreement. 


25. In AIR 1962 SC 1810 the view 
laid down is that a dispute that the con- 
tract of which the arbitration clause 
forms an integral part is illegal and void 
is not one which the arbitrator is 
petent to decide. In consequence a party 
to the contract is entitled to mainain an 
application for declaration that the con- 
tract is illegal and that in conseauent 
proceedings taken thereunder and before 
the Arbitrator and the award in which 
they resulted were all void. The party 
is not estopped bv its conduct. bv appear- 
ing before the Arbitrators and taking part 
in proceedings before them from auestion- 
ing the validity of the award. What con- 
fers jurisdiction to arbitrators is to hear 
and decide disputes to the agreement and 
where there is no such agreement there 
is an initial want of jurisdiction. 


` 26. In AIR 1972 Delhi 110. a simi- 
lar question came up for consideration be- 
fore Delhi Court. In that case agreement 
with the President of India was not pro- 
perly concluded and terms of formal 
agreement were objected to by the con- 
tractor. There was an arbitration clause 
providing for arbitration of disputes be- 
tween the parties. It was held that the 
arbitration clause which was not an in- 
dependent agreement: but contained in the 
contract also failed and hence reference to 
arbitrator was illegal. The argument that 
it was open wholly to the respondent and 
not to the petitioner to dispute the validi- 
ty of the agreement as he affirms the 
agreement was not accented. It was held 
that even the party who affirms the 
agreement could bring un the contention 
of the opposite party with resard to the 
non-existence or invalidity of the agree- 
ment before the court for determination. 
It would not make anv difference whe- 
ther the party denving or affirming the 
execution of the agreement was a peti- 
tioner or a respondent. Section 33 of the 
Arbitration Act could not be treated as 
exhaustive of all cases where an applica- 
tion could be made for challenging the 
validity of the agreement. The court has 
got inherent powers to entertain applica- 
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tions made by the parties affirming the 
existence of arbitration agreement. It is 
not material as to what label the applica- 
tion bears and whether it has been pre- 
ferred under Section 31 or 33 or any 
other provisions of the Arbitration Act. 


27. I am. therefore. of the view 
that the learned Single Judge had pro- 
perly entertained the application chal- 
lenging the validity of the agreement and 
he was legally competent to do so. 


28. The other argument of the 
appellant relates to the inapplicabilitv of 
the Government Order No. 187 of 1963 to 
the lease agreement in auestion. Under 
the said Government order it is provided 
that Forest leases sanctioned by the 
Council of Ministers will be siened by the 
Chief Conservator of Forests and leases of 
agreement sanctioned by the Chief Con- 
servator of Forests will be signed by the 
Conservator of Forests and the D. F. O. 
It has been argued that this order does 
not supersede the S. R. O. of 1957 as it 
merely lays down the procedure only. In 
the instant case the lease has already been 
sanctioned by the Government. The con- 
currence of the Finance Department has 
been obtained. There are no limits pre~- 
scribed by the order for the 
execution of the contract. The 
limit as prescribed by SRO of 1957 
is only with regard to the sanction of the 
lease. As the Government itself sanctioned 
the leases therefore there was no auestion 
of exceeding the authority in the case. 


29. In my opinion this argument 
is devoid of force inasmuch as SRO 
3/1957 itself says that the officers com~ 
petent to execute the agreements on be~ 
half of the State will do so subiect to the 
limits fixed by under rules and orders of 
the Government. After this SRO was 
passed did the Government make Order 
187 of 1963. This order clearly puts fetters 


on the powers of the Conser~ 
vator of Forests to execute agree~ 
ments on behalf of the State where 


the lease has been Sanctioned by the 
Council of Ministers. It cannot be said 
that limits mean only financial limits. It 
includes all limits which are put by the 
Government under its orders or rules 
from time to time; nor can it be said that 
this order is inapplicable because it does 
not override the previous order on the 
subiect. The expression ‘hereafter’ used 
in the Government Order of 1963 is clear 
indication of the fact that it impliedlv 
superseded the old order. In the present 
case it is an admittted fact that the forest 
lease has been sanctioned by the Govern- 
ment, therefore the Conservator of Forests 
was not competent to sign the contract 
under Section 122 of the State Constitu- 
tion. The provisions of Section 122 are 
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not directory but mandatorv. This sec» 
tion expressly provides the mode and 


manner of execution of all contracts and 
assurances on behalf of the Government. 
It is not an empty formality to be ohserv- 
ed. In view of this the contract not having 
been signed bv the competent person is 
void and does not create any rights and 
obligations between the parties. 


20. ` For the forevoing reasons. I 
would, therefore. agree that the appeals 
be dismissed. 


MUFTI J.:— 31. Ihave had the 
advantage of going through the judg- 
ment proposed to be delivered bv mv 
Lord. the Chief Justice. I concur in the 
order proposed by his Lordship. but I 
have mv own reasons to support it which 
will appear in the lines that follow. 


32. The first question that arises 
for determinaticn in this case is whether 
it was open to the resnondent-firms here- 
in to plead that the agreement deeds 
were void and ineffectual when thev 
themselves had sought these deeds to be 
enforced in proceedings under Section 20 
of the Arbitration Act initiated on the 
applications made bv_ them. A similar 
question arose in a Division Bench case 
of this court (1972 J&K LR 549) to which 
I was a party. The facts of that case were 
that M/s Kashmir Timber and its sister 
concerns obtained three leases for the 
extraction of timber from the forests 
which were covered bv three agreement 
deeds. each one of which was signed on 
behalf of the Saddar-i-Rivasat, as the head 
of the State was then called. by the con- 
cerned Conservator of Forests on one 
Side and bv the Managine Director of the 
respective firm on the other. The agree- 
ment deeds contained an arbitration 
clause common to all of them which pro- 
vided that every dispute arising between 
the parties in respect of the agreement or 
the subiect matter thereof shall be re- 
ferred to the arbitration of the Chief Con- 
servator of Forests. Relying on this clause 
the said firms filed three separate appli- 
cations under Section 20 of the Arbitra- 
tion Act. At the hearing the applicant- 
firms pleaded that the agreement deeds 
were void and unenforceable under Sec- 
tion 122 (1) of the Constitution of Jammu 
and Kashmir as each one of these agree- 
ment deeds was Signed by Conservator of 
Forests without having the necessary au- 
thority to do so. The plea found favour 
with the learned single Judge trvine the 
case who. therefore. dismissed the appli- 
cations. In appeal it was argued that the 
learned Single Judge should not have 
allowed this plea to be raised. Dealins 
with this objection I observed: 


“On the pleadings of the parties the 
only auestion that arose in this case was 
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whether the arbitration agreement should 
be filed in its original form and a refe- 
rence made to the Chief Conservator of 
Forests as the arbitrator nominated there- 
in or in a modified form in which a sub- 
stitute was appointed and reference made 
to him. Anv other question fell outside 
the scone of the pleadings. At the hearing 
before the learned Single Judge. tuere- 
fore, the respondent-firms. who were 
netitioners before him. could not raise the 
plea that the agreements were void and 
unenforceable. The plea So raised had not 
only no basis in the pleadings but was 
also wholly inconsistent therewith. The 
firms claimed to have performance of the 
agreement on one hand and impeached 
It on the other. This was most unfair on 
the part of the firms and equally so for 
the reason that the plea was raised at the 
stage of hearing when the other side had 
No notice of it and could not therefore 
produce relevant evidence having hearing 
on the matter. The firms could not ap- 
probate and reprobate. The legitimate 
course for them to adovt was to withcraw 
the applications and take alternate pro- 
ceedings ta nullify the agreements. In 
fact the learned Single Judge should not 
also have allowed this plea to be raised. 
Since however. he has allowed 
it to be raised and eventually also vu~.- 
held it we feel constrained to examine it 
on merits.” 


33. Without expressly saving so. 
these observations were based on the 
consideration of various provisions of the 
Jammu and Kashmir Arbitration Act. 
2002. (hereinafter called ‘the Act’) and 
Of the Code of Civil Procedure, Section 20 
of the Act reads: 


“20. Application to file 
arbitration agreemert:— 
_ (1) Where anv persons have entered 
into an arbitration asreement before the 
institution of anv suit with respect to the 
subiect-matter of the agreement or any 
part of it and where difference has arisen 
to which the agreement applies. they or 
any of them. instead of proceeding under 
Chapter IT. mav apply to a court having 
jurisdiction in the matter to which the 
agreement relates. that the agreement be 
filed in Court, 


(2) The application shall be in writ- 
ing and shall be numbered and registered 
as a sult between one or more of the par- 
tles Interested or claiming to be interest- 
ed as plaintiff or plaintiffs and the re- 
mainder as defendant or defendants. if the 
application has been presented bv all the 
parties. or. if otherwise. between the ap- 
plicant as plaintiff and the other parties 
as defendants. 


(3) On such application being made. 
the Court shall direct notice thereof to be 
given to all parties to the agreement other 


in Court 
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than the applicants, reauiring them to 
show cause within the time specified in 
the notice why the agreement should not 
be filed. 

(4) Where no sufficient cause is 
shown, the court shall order the agree- 
ment to be filed. and shall make an order 
of reference to the arbitrator appointed 
by the parties, whether in the agreement 
or otherwise, or. where the parties can- 
not agree upon an arbitrator, to an 
‘ arbitrator appointed by the Court. 

(5) Thereafter the arbitrator shall 
proceed in accordance with. and shall be 
governed by, the other provisions of this 
Act. so far as thev can be made applic- 
able.” 

34. Sub-section (1) sets out the 
conditions which an application, praving 
that the arbitration agreement be filed in 
court, must fulfil. One of these conditions 
clearly is that there is a valid and subsist- 
ing arbitration agreement. between the 
parties. Accordingly there can be no 
occasion for anv person to apply under 
this sub-section unless there is a valid 
and subsisting arbitration agreement be~ 
tween him and the opposite party. Where, 
therefore. he sets up an arbitration agree- 
ment, which he seeks to enforce under 
sub-section (1). he must be presumed to 
plead that the agreement is valid and sub- 
sisting even if he does not expresslv sav, 
so, although, in my opinion. that is more 
desirable to do when the jurisdiction of a 
court is invoked in the matter. That be- 
ing so, an application which is founded on 
the plea that arbitration asreement is in- 
valid does not clearly conform to sub- 
section (1) and is ex facie not maintain- 
able and merits summary rejection. As 
a corollary it follows that in proceedings 
under Section 20 the plea. as aforesaid, 
cannot also be raised by the applicant by 
way of amendment of the application or 
otherwise because what cannot be done 
directly cannot also be done indirectly. 
This becomes all the more clear when we 
consider the provisions of sub-section (3) 
and sub-section (4). Sub-section (3) pro- 
vides that where an application is made 
under sub-section (1). notice shall be 
given to the other side to show cause why 
the agreement should not be filed and 
sub-section (4) lavs down that where 
sufficient cause is not shown bv the other 
side, the court shall order that the arree- 
ment be filed. In other words the appli- 
cation can be dismissed on merits only if 
the opposite party shows a sufficient 
cause against granting it. The cause shown 
may be that the agreement is not valid 
and enforceable. Thus the obiection based 
upon the invaliditv of the agreement may 
be open to the opposite party but not 
so to the applicant who can at best with- 
draw the application if he feels that it is 
no longer advantageous for him to pro- 
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ceed with it. In terms, therefore. Sec- 
tion 20 precludes the applicant from sett- 
ing up the invalidity of an arbitration 
agreement as a ground of relief under the 
Said section either originally or by amend- 
ment or otherwise. Equally so is the case 
under Order 6 Rule 17 C. P. C. which 
governs the amendment of pleadings. The 
law is well settled that no amendment 
can be allowed which changes the nature 
of a suit or of an application or displaces 
it or converts it into one ofa totally 
different character. On this principle, in 
an application under Section 20 where the 
grant of relief to the applicant is clearly 
dependent on his showing that there is a 
valid and subsisting agreement between 
him and the opposite partv. he cannot be 
allowed to amend the application so as to 
raise a plea that the agreement is not 
valid. Such an amendment cannot he 
characterised as one necessary for deter- 
Mining the real question in controversy. 
On the other hand it can be justifiably 
characterised as one implyine the aban- 
donment of the real issue and cannot. 
therefore, be permitted. On general prin- 
ciples too the plea cannot be allowed to 
be raised bv the applicant because what 
can be a ground for rejecting the applica- 
tion cannot be justifiably put forth as a 
ground for vrantine it. In these circums- 
tances I am firmly of the opinion that in 
proceedings under Sec. 20 it is not open 
to the applicant to plead either originally 
or by amendment or otherwise that the 
arbitration agreement is invalid and un- 
enforceable. 


35. The question that inevitably 
follows is whether a person applving for 
enforcement of an arbitration agreement 
under Section 20 can subsequently im- 
peach the agreement and seek its nuli- 
fication by an independent proceeding. In 
order to determine this question it will 
be necessary to notice the provisions of 
Section 33 of the Act which reads: 


“33. Arbitration agreement or award 
to be contested by application — Any party 
to an arbitration agreement or any person 
claiming under him desiring to challenge 
the existence or validity of an arbitration 
agreement or an award or to have the 
effect of either determined shall apply to 
the Court and the Court shall decide the 
question on affidavits: i 

Provided that where the Court deems 
it iust and expedient, it may set down the 
application for hearing on other evidence 
also, and it may pass such orders for dis- 
vy and particulars as it mav do ina 
suit, 


36. Clearly an application can be 
made under this section by anv party to 
an arbitration agreement desiring to chal- 
lenge the existence or validitv of an arbi- 
tration agreement or to have the effect 
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thereof determined. There is nothing in 
the section to sugeest that the pendency 
of an application under Section 20 will 
stand as a bar to an application made 
thereunder, Accordingly the right to apply 
under this section must be found even in 
favour of a partv to an arbitration agree- 
ment, who has already made an applica- 
tion under'Section 20 and claimed enforce- 
ment of the agreement. but the right must 
be read subiect to the limitation that such 
party must withdraw the earlier applica- 
tion under Section 20 unless the court trv- 
ing the same chooses to stav proceedings 
thereon pending disposal of the subse- 
quent application under Section 33. The 
reason plainly is that the party cannot be 
allowed to follow two inconsistent reliefs 
one for the enforcement of the agreement 
and the other for its nullification. In this 
view an application under Section 33 is 
not excluded where the applicant has 
already filed an application under Sec- 
tion 20 provided he withdraws the latter 
application or else gets the proceedings 
thereon stayed bv the court trving the 
same. 


37. The combined effect of Sec- 
tions 20 and 33 of the Act. therefore is 
that in anv proceedings under Section 20 
it is not open to the applicant to raise the 
plea that the agreement is void and un- 
enforceable. be that he raises such plea 
in the original application or by wav of 
amendment thereof or at the hearing 
thereof. He can, however, file an inde- 
pendent application under Section 33 to 
nullify the agreement provided that he 
withdraws the application alreadv made 
by him under Section 20 or else gets the 
proceedings thereon staved bv the court 
trying the same. In this view. considering 
the fact that in the case of M/s Kashmir 
Timbers the plea about the invalidity of 
the agreement was raised by the appli- 
cant at the time of hearing of his applica- 
tion under Section 20 of the Act. the ob- 
servations made therein by me are as good 
now as they were when that case was 
decided. 


38. The question really is whether 
those observations should apply to the 


present case. That makes it necessary to. 


know when and how the plea about in- 
validity of the agreement was raised by 
the applicant-firms. Perusal of the trial 
court file reveals that M/s Farida Timber 
Company raised this auestion by an appli- 
cation dated 27-4-1971. The application 
stated that the agreement was violative of 
Section 122 (1) of the Constitution of 
Jammu and Kashmir as it was signed on 
behalf of the Sadar-i-Rivasat by the Con- 
` servator of Forests who was not com- 
petent to do so. It further stated that 
assuming that the agreement was validlv 
executed by-.the Conservator_of Forests. 
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it was highly suspicious as it appeared to 
have been signed somewhere in 1970 and 
as such it was necessary for the court to 
determine the legal effect thereof. In the 
end it was praved “that argument mav be 
heard on the points mentioned in the ap- 
plication before taking up the main case.” 
M/s Goodwill Forests Company filed a 
similar application pleading that the 
agreement was violative of Section 122 of 
the Constitution of Jammu and Kashmir. 
The application did not however make a 
specific prayer like the one made in the 
application filed by Farida Timber. In 
any case none of these applications pur- 
ported to seek an amendment of the 
already pending applications under Sec- 
tion 20. On the other hand the applica- 
tion made bv Farida Timber Company 
contained a specific praver that the points 
raised in this application mav be decided 
and the main case taken up thereafter. A 
Similar request was implied in the appli- 
cation made by M/s Goodwill Forest Com- 
pany in which a question was raised about 
the validity of the agreement. The 
applications therefore clearly purported 
to be under Sec. 33 of the Arbitration Act 
as rightly pointed out by the learned coun- 
sel for the respondent-firms. In that view 
the auestion about the validity of the 
agreement deeds must be held to have 
been raised by the respondent-firms in- 
dependently of their applications under 
Section 20. That way this case is clearly 
distinguishable on facts from the case of 
M/s Timber Ltd. (Supra) and the observa- 
tions made therein cannot be held to be 
applicable to it. The learned Single Judve 
could justifiably, decide the matter aris- 
ing under Section 33 in the two cases be- 
fore him and then follow un the proceed- 
ings under Section 20 which were also be- 
fore him and which he had impliedly 
stayed pending consideration of the aues- 
tion of the validity of the agreements. In 
this view the plea of inconsistency press- 
ed into service by the learned counsel for 
the State on the basis of my observations 
in M/s Timber Ltd. cannot be allowed to 
prevail. 


39. The question to be considered 
next is: whether the Conservator of 
Forests was competent to sien the agree- 
ment deeds on behalf of the Sadar-i-Riva- 
sat as the head of the State was then called, 
A like question arose in the case of M/s 
Kashmir Timber 1972 J & K LR 549 
(Supra), Dealing with this question it was 
observed by me as follows:— 


“To appreciate and determine the ob- 
jection, it will be necessarv to consider 
the provisions bearing on the matter 
which were in force from time to time up- 
to the materia] time. The earliest provi- 
sions may be found in what is knewn as 
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the ‘Book of Financial Powers’. Item 
No. 3.9 thereof provides as under:—- 

‘No Department shall without pre- 


vious consultation with the Finance De- 
partment authorise anv orders (other than 
orders pursuant to any general delegation 
made bv the Finance Department) which 
either immediately or by their repercus-~ 
Sions will affect the finances of the State 
Or which in particular: 

(a) involve any grant of land or as- 
signment of revenue or concession. grant, 
lease or licence of mineral or forest rights 
or a right to water power or any ease- 
ment or privilege in respect of such con- 


cession: 
(Contd. on Col. No. 2) 
S. No: Nature of power 
Í. 2 
X x 
x x ; 
9. To sell forest pro- 


Guce and to enter 
into contract for 
the same 


wo 
bel aty è 


These were pre-Constitution provisions. 
On the coming into force of the Constitu- 
tion the Sadar-i-Riyasat. in exercise of 
his powers under section 122 (1) of the 
Constitution of Jammu and Kashmir. issu- 
ed a notification investing various officers 
with power to execute contracts and assur- 
ances of property made in exercise of 
executive powers of the State. The noti- 
fication was styled as Government order 
No. 3 of 1957 dated 23-2-1957. This order 
So far as relevant, reade 


‘in exercise of the powers conferred 
by sub-section (1) of Section 122 of the 
Constitution, the Sader-i-Rivasat is pleas- 
ed to direct that the undermentioned con- 
tracts and assurances of property made in 
the exercise of the executive powers of 
the State mav be executed on his behalf 
by various officers subiect to anv limit 
fixed by Government rules and orders as 
follows:— 

xX x x 


XX x x 

VI. In the Department of Develop- 
ment: 

(1) Agreements relating to Forest 
leases and appropriation of forest products: 
By the Secretary to Government, Chief 
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‘Of Forests. 


. Forest Officers 


ALR 


(b) relate to the number or grading 
or cadre or the emoluments of posts or 
to any other conditions of service of posts: 

(c) in any wav involve any relinaui- 
shment of the revenue: 

Note:— Finance Department mav 

prescribe cases in which its consent to the 
exercise of anv power under these rules 
by the authorities specified may be con- 
sidered to have heen given.’ 
Thereafter in the subsequent chapters the 
book proceeded to enumerate the deleva- 
tions. At item 5.13 omitting portions not 
relevant, it provides: 

‘5.13. The power to sanction ar cancel 
the terms of instruments, leases. agree- 
ments is delegated in the followings cases: 


To whom delegated Extent. 
3 4 
x F 


xX 
Chief Conservator Unto Rs. 7,000 
in value in 
each case pro- 
vided the 
highest tender 
is accepted. 
Upto Rs. 3.000/- 
in each case 
provided the 
highest tender 
is accepted. 
Upto 1,000 in 
each case pro- . 
vided the . 
highest tender 
is accepted’. 


Conservator. Conservators of Forests and 
Divisional Forest Officers.’ 


Conservators of 
Forests, 


Divisional 


On the construction of the provisions 
cited above turns the question whether 
the concerned Conservators of Forests 
were competent to sign the impugned 
agreements. 


The provisions contained in the book 
of Financial Powers cited above make it 
amply clear that a Divisional Forest Offi- 
cer could on his own orders enter into a 
contract for the sale of forest produce if 
the value thereof did not exceed Rs. 1,000/- 
and so also a Conservator of Forests if 
the value did not exceed Rs. 3.000/- and 
likewise the Chief Conservator of Forests 
if the value did not exceed Rs. 7,000/- and 
where the value exceeded Rs. 7.000/- anv- 
one of them could do so provided the sale 
was approved by the administrative de- 
partment in consultation with the Finance 
Department. This is what a combined 
reading of the provisions at items 3.9 and 
5.13 of the book of Financial Powers does 
irresistibly suggest. So the only limitation 
placed by these provisions on the power 
of a Conservator of Forests or even that 
of a Divisional Forest Officer and the 
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Chief Conservator of Forests to 
enter into a contract for the 
sale of Forest produce. if the 
value thereof exceeded Rs. 7.000/- was 


that the sale was approved by the con- 
cerned administrative Department In con- 
sultation with the Finance Department. 
It is this limitation alone which. as res- 
pects contracts valuing more than Rs. 
7,000/. has to be read in the conseauent 
notification issued under Section 122 (1) 
of the Constitution authorising execution 
of “agreements relating to forest leases 
and appropriation of forest products” by 
the Chief Conservator of Forests. Conser- 
vators of Forests and Divisional Forest 
Officers when it savs that the power shall 
be exercisable by them “subiect to anv 
limit by Government rules and orders.” 
Even here the learned counsel for the 
appellants would like us to hold that the 
limitation was on sale of forest produce 
and not on forest leases but I am unable 
to accept this contention because a forest 
lease is nothing but a sale of forest pro- 
duce like timber in the instant cases. In 
the altered constitutional position. how- 
ever, reference to administrative Depart- 
ment in the earlier provisions must be 
construed as reference to the Govern- 
ment in that department. Accordinglv. in 
my opinion. the notification as aforesaid. 
expressly authorised the Chief Conserva- 
tor of Forests. Conservators of Forests and 
Divisional Forest Officers to sign an 
agreement relating to ‘a forest lease of the 
value of more than Rs. 7.000/- provided 
the Government in the concerned Depart- 
ment had sanctioned the lease in consul- 
tation with the Finance Department.” 

The agreement deeds in that case were 
dated February 27. 1963: February 28.1963 
and March 19. 1963. In the instant case 
the agreement deed executed bv M/s Good- 
will is dated 15-5-1964 while that execut- 
ed by M/s Farida Timber bears the date 
19-5-1964. On 7-3-1963. it appears the 
Government issued an order stvled as 
Government order No. 187 of 1963. The 
order is reproduced in the judgment of 
my Lord. the Chief Justice. and need not 
be reproduced here again. It inter alla 
provided “that the agreement for leases/ 
contracts sanctioned by the Council of 
Ministers or the Minister for Forest will 
be signed by the Chief Conservator of 
Forests and the law Minister (Forests) will 
be the arbitrator in case of anv dispute.” 
In this the order modified the provisions of 
the Financial Code noticed in the case of 
M/s Kashmir Timber (Supra) to the extent 
that whereas under the said provisions an 
asreement relating to the forest lease 
sanctioned by the Government could be 
signed by the Chief Conservator of Forests 


or by the Conservator of Forests concern- 


ed or even bv the Divisional Forest Offi- 
cers concerned, the order vested this 
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power in the Chief Conservator of Forests 
alone. The result was that from 7-3-1963. 
the date of issue of the order. the nower 
to sign an agreement relating to a forest 
lease of the value of more than Rs. 7.000/- 
vested in the Chief Conservator of 
Forests while the power to sanction such 
lease continued to remain with the Gov- 
ernment as before. The limitation so im- 
posed has its source in the Saddar-i- 
Rivasat’s order No. 3 of 1957 dated 23-2- 
1957 noticed in the case of M/s Kashmir 
Timber 1972 J&K LR 549. (Supra) 
which, while providing that the agree- 
ments relating to forest leases and appro- 
priation of forest Products shall be exe- 
cuted bv the Secretary to the Government. 
Chief Conservator, Conservators of 
Forests and Divisional Forest Offi- 
cers. laid down that the powers 
shall be exercisable bv them 
“subject to any limit fixed by Govern- 
ment rules and orders” implying thereby 
that the limitations already imposed and 
those imposed subsequent to the issue of 
the said order by Government rules and 
orders shall be read as part of the order. 
The limitation must therefore be treated 
as one flowing from the order of the 
Sadar-i-Rivasat which in turn was issued 
under Section 122 {1) of the Constitution 
of Jammu and Kashmir and so construed 
the limitation must be read as one im- 
posed by Section 122 (1) itself. In this 
view I am unable to agree with the con- 
tention raised by Mr. Nariman on behalf 
of the State that the Government was not 
competent to issue the order. Undoubted- 
ly Section 122 (1) of the Constitution of 
Jammu and Kashmir does not. by itself. 
empower the Government to issue any 
order nor does Government order-No. 187 
of 1963 purport to be one issued there- 
under, as Mr. Nariman put it, but that 
would not render the order invalid con- 
sidering the fact that it purports to be one 
issued by the Government in pursuance of 
Sadar-i-Rivasat’s order No. 3 of 1957 
dated 23-2-1957 providing for their power 
to fix limits subiect to which the power 
to execute various contracts on behalf of 
the Sadar-i-Rivasat. shall be exercisable 
by various officers specified therein. The 
order must therefore be held to have 
been validly issued on 7-3-1963. This 
order, it seems remained operative until 
it was superseded by what was stvled as 
Government order No. FST/31/65 of 1965 
dated 14-4-1965. Accordingly it must be 
held that between 7-3-1963 and 14-4-1965 
the Conservators of Forests had no autho- 
rity to sign agreement deeds respecting 
leases sanctioned by the Government and 
that such power vested in the Chief Con- 
servator of Forests. That being so. the 
agreement deeds in the instant case. which 
were executed in May. 1964. were un- 
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authorisedly signed on behalf of the Sadar 
i-Riyasat by the concerned Conservetors 
of Forests The result is that these agree- 
ment deeds are violative of section 122 
(1) of the Constitution of Jammu and 
Kashmir and as such void and unenforce- 
able by or against the Government. 


4. The result cannot be evaded 
on the ground relied on bv the counsel for 
the State that the Government subse- 
quently issued an order styled as Govern- 
ment order No. 444-Agri of 1971 dated 
99-4-1971 whereby it regularised the action 
taken by the Conservator of Forests in 
executing agreement deeds pertaining to 
leases sanctioned by the Government. That 
is so for the reason that the execution of 
such agreement deeds bv the Conserva- 
tors of Forests between 7-3-1963 and 14- 
4-1965 was unauthorised and as such con- 
stituted an infraction of Section 122 (1) 
of the Constitution of Jammu and Kash- 
mir which could not be validated by an 
executive order. The Government order. 
as aforesaid. if I may say so was com- 
pletely misconceived and ill-advised. 


4i. The result cannot also be 
avoided on the ground of substantial com- 
pliance urged on behalf of the State be- 
cause the question of substantial com- 
pliance could arise only if the power to 
sign the agreement deeds respecting leases 
sanctioned by the Government were not 
found to have been expressly ‘conferred 
on the Chief Conservator of Forests. 


42. Towards the end it was argued 
on behalf of the State that even if the 
agreement deeds were ignored, the con- 
tracts could he spelt out in the instant case 
on the basis of the tender and the accept- 
ance thereof. In’ mv opinion it is not 
necessary to determine whether in the 
circumstances of the present case such a 
course would be permissible under law 
but. assuming that it was permissible to 
do so. it does not advance the case of the 
State in the matter before us. The reason 
is that here we are concerned with the 
arbitration agreement alone while no such 
agreement can be spelt out from the ten- 
der and the acceptance thereof. subiect, 
as they were, to the tender notice which 
did not contain anv arbitration clause. 

Appeal dismissed. 
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Union of India v. Devi Dayal (Jaswant Singh J) 


A.L R. 


Index Note:— (A) J. & K. Limitation 
Act (9 of 1995 Smt.) Articles 36. 86 and 
119 — Applicability — Suit for damages 
for demolition of building. occupied bv 
Army under requisition order issued under 
Public Security Act. and removal of the 
doors and window frames etc. therefrom, 
is governed neither by Article 86 nor by 
Article 119 but by Article 36. (X-Ref:— 
J. & K. Public Security Act (2003 Smt) 
Sections 32A and 32B). 


Brief Note:— (A) There being no €x- 
press or implied contract between the par- 
ties the acts complained of cannot be said 
to be in breach of anv contractual obliga- 
tion so as attract the provisions of Arti- 
cle 86. The acts complained of being pure- 
ly tortious acts independent of a contract 
clearly fall within the purview of Arti- 
cle 36. As the suit falls within the ambit 
of Article 36 there can be no auestion of 
the applicability of Article 86 or Arti- 
Cle 119 which are residuary in character. 

(Paras 10 & 13) 

Cases Referred: Chronological Paras 
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LJ 377, Corpn. of Madras wv. B. D. 

Kothandapani Chetty 
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V. S. Malhotra: for Appellant; D. D. 
Thakur, for Respondent. 


JASWANT SINGH J.:— This civil 
first appeal is directed against the decision 
dated October 31, 1970, of the learned 
Additional District Judge. Jammu. decree- 
ing the plaintiff-respondent’s suit No. 5 
of 1966 for Rs. 12.923/- claimed as dama- 
ges for demolition of his building and re- 
moval of the doors. window frames, 
shutters. battons and beams therefrom. 


2. It appears that the plaintiff- 
respondent brought the aforesaid suit on 
January 7, 1966. with the allegations that 
he was the owner of a garden. well and a 
building consisting of six rooms, out 
houses anda cattle shed standing on 
Khasra No. 599 measuring 19 Marlas in 
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appellant’s Army took possession of the 
' aforesaid property in 1951 without his 
consent or knowledge, that the illegal pos- 
session of the Army was regularised under 


Cabinet Order No: 222-C of 1955 dated ` 


March 11, 1955, passed under Section 32-A 
of the Jammu and Kashmir Public Secu- 
rity Act. 2003 (Samvat), that being out of 
Station on official duty at various places 
he did not know as to what ex parte de- 
cision was made regarding compensation. 
that he was never allowed by the Armv 
to enter the premises on security grounds. 
that he received letter No. 
December 20, 1962 from the O. C. 84, In- 
fantry Workshop Coy. E. M. E. .asking 
him to repair the building or to demolish 
the same, that on receint of this letter in 
January 1963, he came to know that the 
Army had used the aforesaid building 
carelessly and had practically demolished 
the same and removed the doors. windows 
frames. shutters, battons, beams ete. 
leaving only the walls on the spot. that he 
made an application to the Deputy Com- 
missioner, Jammu. complaining about the 
matter. that on inquiry into the matter. 
the Deputy Commissioner found that the 
Army had taken illegal possession of th 
plaintiff’s garden, well. and building in 
11951 and had continued to use the same 
since then, that specific mention of the 
well, garden and building was not made 
in the aforesaid requisition order, and that 
the Army had caused a loss to the plain- 
tiff to the extent of Rs. 12.923/- by de- 
molishing his building. that the Deputy 
Commissioner called upon the Army au- 
thorities to pay the aforesaid compensa- 
tion but as the latter had unduly delaved 
the matter and not made pnavment of the 
compensation assessed by the Denutv 
Commissioner; hence the suit. 


3. The appellant filed a written 
statement raising various contentions. 

4. On the pleadings of the parties 
the following issues were framed: 


1/- Is Shrimati Malu a necessary 
party to the suit? O. P. D. 
(Contd. on Col. 2) 
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9/~ Is the suit barred by time? O. P. D. 
. $/- Is the plaint vague: if so with 
what effect on the suit? O. P. D. 

4j- Ig the defendant not liable for the 
tortious acts of its employees? O. P. D. 


5/- Are the defendants in possession of 
the house, well and garden of plain=« 
tiff? O. P. P. 

6/~ If issue No. 5 is proved whether 
the defendant had used the house careless 
ly and practically demolished it and re« 


' moved its material? O. P. P. 


7/-If issues Nos. 5 and 6 are proved 
what is the amount of damages that ‘the 
Plaintiff is entitled to? O. P. P. 


8/ 8/-Relief to which the plaintiff is enm 
titled to in the end? O. P. P. 


5. All the above issues have been 
found in favour of the plaintiff bv the 
trial court. 


6. The only point canvassed before 
us by Mr. V. S. Malhotra, learned counsel! | 
for the appellant. is that the suit was bar~ 
red by time as it was brought long after the 
expiry of two vears provided in Article 
36 of the Jammu and Kashmir Limitation 
Act which properly applied to the’ case 
and that the trial court has grossly erred 
in holding it to be within time. 


7. Mr. D. D. Thakur, learned coun- 
sel for the respondent has. on the other 
hand. urged that the suit was governed 
either by Article 86-or 119 of the State 
Limitation Act and there is no room for 
interference with the judgment and decree | 
of the trial Court. 


8. After vivinge our careful consi- 
deration to the submissions made by the 
learned counsel for the parties. we find 
ourselves unable to accede to the conten- 
tion of the learned counsel for ‘the res- 
pondent that the suit is governed either. 
by Article 86 or 119 of the Limitation 
Act. The suit, in our opinion. is soverned 
neither by Article 86 nor by Article 119 
but by Article 36 of the Act. It would be 
useful at this stage to refer to: all the 
aforesaid three Articles which run thus: ` 


Description of Suit Period of Time from which period begins to run 
limitation 
Art. 36 
For compensation for any malfeasance, Two years When the malfeasance, misfeasance or 
misfeasance, or non-feasance indepen. non.feasance takes place. 
dent of contract and not herein specially 
provided for, 
Art. 86 
For compensation for the breach of any. Three years When the contract is broken, or (where 
: igs ARE express or implied, not in writing there are successive breaches) when 
istered and not herein specially pro. the breach in respect of which the suit is 
vi ed for. instituted occurs, or (where the breach 
is continuing) when it ceases, 
Art. 119 
Suit for which no period of limitation ig When the right to sue accrues. 


provided elsewhere in this Schedule. 
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9. There can be now no manner, 
of doubt that Article 36 deals -with 
actions “ex delicto” i. e with suits for 
compensation for three kinds of tort 
mentioned therein namely non-feasance 
or the omission of some act which a man 
‘by law is bound to do: mis-feasance the 
improper performance of some lawful act, 
or mis-feasance the commission of some 
act which is in itself unlawful, and Artix 
cle 86 corresponding to Article 116 of the 
Indian Limitation Act (1908) deals with 
actions “ex contracto” not specially pro- 
vided otherwise (See AIR 1953 Mad 480, 
ATR 1958 Mad 620 and AIR 1922 Lahore 
198 (FB). To fall within the purview 
of Art. 36 the above three tortious acts 
have to be independent of a contract. On 
the other hand, in order to attract the 
provisions of Article 86. which is in the 
nature ofaresiduary Articlethe act com- 
plained of has to be in breach of a con- 
tract, express or implied, not in writing re- 
gistereqd and not specifically provided for 
in the Limitation Act. The important 
question that, therefore, arises is as to 


what is the meaning of the words “inde< 


pendent of a contract” occurring in Arti- 
cle 36. The meaning of the words has been 
succinctly brought out by Greer L. J. in 
Jarvis v. Moy. Devies, Smith, Vendor-vell 
and Co., (1936) 1 K. B. 399 (A). There the 
plaintiff sued the defendant, a firm of 
stock brokers, claiming damages for breach 
of his instructions as to the purchase of 
certain shares whereby he sustained a 
loss. For the purpose of ascertaining the 
stale of fees it was necessary to decide 
whether the action was founded on con- 
tract or on tort. The court of appeal held 
that the action was founded on contract. 
At pagre 405. Greer L. J. said: 


“The distinction in the modern view 
for this purpose between contract and 
tort may be put thus. Where the breach 
of duty alleged arises out of a liability 
independently of the personal obligation 
undertaken by contract it is tort and it 
may be tort even though there 
may happen to be a contract be- 
‘tween the parties, if the duty in fact 
arises independently of that contract. 
Breach of contract occurs where that 
which is complained of is a breach of 
duty arising out of the obligations under- 
taken, by the contract.” 


. 19.. ` The question that arises at 
this stage is whether the acts of pulling 
down the house and removal of the doors, 
window frames. shutters, battons, 


beams ete. complained of by the plain- 


tiff were committed in violation of the 
duties or obligations arising out of a con- 
tract. The occupation by the Army au- 
thorities of the building in question was 
obviously not pursuant to any contract. 
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It can be traced only to the aforesaid 
requisition order made under Secs. 32-A 
and 32-B of the Security Act, 2003 (Sam- 
vat) in exercise of the superior power 
of requisition possessed by the- Govern- 
ment. The possession of the Government 
or the Military authorities cannot also 
be said to be permissible or as a tenant 
of the owner. Though it is true that the 
relationship of landlord and tenant ean 
come into existence as a result of the 
operation, of a statute irrespective of the 
intention of the parties, but that relation~ 
ship, it is also well recognized. does not 
come into being if the statute does not 
make a provision in that behalf. Now a 
careful perusal of the provisions of the 
Public Security Act would show that 
there is also no provision in the Act to 
that effect that the position of the Gov- 
ernment or the military authorities 
occupying an immovable property pur- 
suant to an order of requisition would be 
analogous to that existing under a con-« 
tract, or that the requisitioning authority 
or the Army would be a tenant-of the 
requisitioned premises. There is a catena 
of decisions which define the position of 
the Government or the Military authori- 
ties in case a building is requisitioned for 
the purposes mentioned in Rule 75-A of 
the Defence of India Rules which is pari 
passu with Section 32-A of the Jammu antl 
Kashmir Publie Security Act. 2003 (See 
AIR 1950 Assam 133, AIR 1952 Puni 116) 
and AIR 1957 Pat 637). 


11. In Lalit Kumar v. Bhagaban 
Sarma. AIR 1950 Assam. 133 it ‘was 
e 


"No question of tenancy, contractual 
or statutory arises between the - Govern~ 
ment and the owner of the pronertv upon 
requisition under the Defence of India 
Rules. What happens is that upon reauisi~ 
tion when the Government take posses 
Sion of the property. the claimants are 
kept out of it. and as the Government 
take possession in pursuance of their 
statutory power thev must pay compen- 
sation for such possession, and one of the 
ways in which such compensation might 
be determined is to determine what rent 
the landlord would receive if he were. to 
a or had let out the property to a ten~ 
an 


12. In the Union of India v. Ram 
Pershad, AIR 1952 Puni 1:16. it was observ~ 

“In the Defence of India Act. 1939 or 
the rules made thereunder there is no 
provision making the requisitioning at- 
thority a tenant of the owner of the re« 
quisitioned premises. In such -cases the 
requisition by the State is by virtue of 
the superior authority which the State 
possess to compulsorily acquire or re« 
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quisition fhe premises and the relation- 
ship of landlord and tenant between the 
State and the landlord is not estabiished 
unless the statute makes a provision to 
that effect.” 


Again in Ramii Valji v. J. N. Singh. AIR 
1957 Patna 637. a Division Bench of the 
Patna High Court laid. down:— 


“Under Rule 75A. Defence of India 
Rules, title to the property vests in the 
Government as soon as the order 
of requisition is made and it is not 
therefore, right to speak of the Govern- 
ment as the tenant of the premises. It 
follows that there is no relationship .of 
landlord and tenant between the owner 
of the requisitioned premises and the 
Government authorities and. therefore, 
the proviso to Sec, 11 (1) of Bihar Act II 
of 1947 has no application in such a case.” 
This position of law seems to have been 
approved by the Supreme Court in Pra- 
kash -Chandra Mukerji v. «Saradindu 
Kumar, AIR 1971 SC 2536, where their 


- Lordships laid down that possession by the 


Government or the Military authorities 
of immovable property under Rule 75-A 
of the Defence of India Rules, 1939. can- 
not be said to be in the character of an 
agent or by virtue of any implied permis- 
sion from the true owner or Occupier. 


13. Thus there being no express 
or implied contract between the parties 
the acts complained of in the instant case 
cannot be said to be in breach of any con- 
tractual obligation so as to attract the pro- 
visions of Article 86 of the Limitation Act 
as urged by the learned counsel for the 
respondent. The acts complained of as 
admitted by the respondent himself in 
para. 8 of his plaint were purely tortious 
acts and clearly fell within the purview 
of Article 36 of the Act. As the present 
suit falls within the ambit of Article 36 
there can be no auestion of the applica- 
bility of Article 86 or Article 119 of the 
Limitation Act which are residuary in 
character. We are unable to appreciate 


the process of reasoning by which the- 


learned Additional District Judge came to 
ithe conclusion that the suit was governed 
by Article 119 of the Limitation Act. 


14. Accordingly we allow the ap- 
peal. set aside the judgment and decree 
Of the trial court and dismiss the- suit as 
being time barred. In the circumstances 
of the case we leave the parties to bear 
their own costs. 


15. Before parting with the file 
we wish to make it clear that the deci- 
Sion rendered by us will not preclude the 
plaintiff-respondent from approaching the 
authorities and seeking his remedy under 
Section 32-A (8) of the Public Security 
Act, as it stood at the time of the re- 
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quisition of the property. The fact that 
the Cabinet Order No. 222-C of 1955 dated 
March 11, 1955 speaks of the requisition 
of lands described in the Schedule ap- 
pended thereto for the use of the Armed 
Forces does not mean that the buildings 
if any. standing on those lands were ex- 
cluded from the purview of the order. 
The word “lands” used in the requisition 
order is, in our opinion. comprehensive 
enough to include the buildings or other 
immovable aoe standing thereon. 
Appeal allowed. 


(et emir 
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SPECIAL BENCH 


S. MURTZA FAZL ALI, C. J.. JASWANT 
SINGH, MUFTI BAHA-UD-DIN 
FAROOQI AND SYED 
WASI-UD-DIN. JJ. 


Rahim Khan, Plaintiff v. Ghulam 
Ahmed Wani, Defendant. 


Civil Original Suit No. 47 of 1971, 
D/- 30-11-1972. 


(A) Contitution of India, Sche- 
dule 7, List I, Entry 77 and 
List If Entry 3 — Court fee referred to 
in these entries is different from fee as 
generally understood. (X-Ref:— Article 
265) — (X-Ref:— Constitution of J.& K. 
Section 114). 


One of the essential elements 
laid down bv the Supreme Court 
as the requisite of a fee. namely 


that it must be appropriated to a sepa- 
rate fund earmarked to meet the expen- 
ses of the services. had never been true 
of the Court fees at any time and is also 
not true of court fees levied after the 
Constitution. Therefore the levv of Court 
fee cannot be declared to be unconstitu- 
tional for not possessing the attributes of 
other types of fees. The levy of court-fee 
for raising the general revenue has been 
authorised by the relevant entries in the 
legislative lists under the Constitution, 
therefore the challenge. to the validity 
of such fees on the ground that they are 
not earmarked as a separate fund for the 
purposes of meeting the expenses of the 
services rendered cannot be sustained. 
Thus the fee referred to in entry 77 of 
List I and entry 3 of List II is a special 
type of fee which though confers con- 
siderable benefit on the paver, is not re- 
quired to possess the other attributes of 


fee as generally understood. (Para 13) 
(B) Constitution of India, Sche- 
dule 7, List W, Entry 3 — State 


Legislature of J. & K. State is competent 
GQ/GQ/C988/73/BNP ` 
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to enact J. & K. Court. Fees Act (7 of 
Smvt. 1977). (X-Ref:— Article 246) — (X- 
Ref:— Constitution of J. & K, Section 
5) (Para 15) 


(C) Constitution of India Article 14 
— Act prescribing Court fees for certain 
work in court does not offend Article 14. 


Although Article 14 may also 
be said to guarantee a right of 
equal access to the courts for vindica~ 
tion of legal rights, there is nothing in 
the constitution which guarantees to a 
litigant a right to have access to the 
courts for enforcement of such rights 
without payment of court-fees. 

(Para 20) 

(D) Constitution of India, Arti- 
ele 14 ~- J.& K. Court-Fees Act 
prescribing different fees for diffe- 
rent remedies — Article not violated. 
(X-Ref:— J. & K. Court-Fees Act (7 of 
Smvt 1977), Section 7). 

It is well established that though 
the State is forbidden from mak- 
ing discrimination between persons 
similary situated it is not forbidden 
to make reasonable classification and that 
no law can be held to be void if it ful- 
fills this test and treats all persons eaual- 
ly within the same range of selection. 
Hence grievance that the court-fees pres- 
cribed in case of some.remedies is higher 
than in others is not. sustainable. 

(Paras 28, 30) 


Plaintiff: J. L. 
S. L. 


S. T. Hussain. for 
Chowdhry, Anil Dev Singh and 
Kaul. for Respondent-defendant. 

JASWANT SINGH J.:— This Special 
Bench has been constituted bv the 
Hon'ble Chief Justice at the instance of 
my learned brother Mufti Baha-ud-Din 
Farooai J. to consider the ‘constitutional 
validity of the Court Fees Act, herein< 
- after referred to as ‘the Act. 


2. The material facts leading to 
the constitution of the Bench are not dis- 
puted and mav be briefly stated:— 


3: On November 13, 1971, Rahim 
Khan son of Moma Khan resident of 
Gurgari Mohalla. Srinagar. hereinafter 
referred to as the plaintiff. brought a suit 
on the original side of this court against 
Ghulam Ahmed Wani son of Ghulam 
Mohamad Wani of Sved Hamidpora, 
Nawab Bazar. Srinagar. hereinafter Te- 
ferred to as the defendant praving fpr a 
decree for; 


i/A declaration to the effect that the 
gift deed dated the 9th January. 1971, 
purporting to have been executed bv his 
sister, Mst. Saia Bibi. during her Marz-ul- 
Maut in favour of the defendant is null 
and void having been obtained by the 
latter by fraud on the 12th of January, 
1971. and cancellation of the said gift deed. 


A. LR. 


iij An injunction restraining the de« 
fendart from getting the deed registered 
by the Sub Registrar. 

til/ injunction restraining the de- 
fendant from committing slander of the 
plaintiff’s title with respect to the pro- 
perty mentioned in impugned gift deed. 

_ iyl Possession of the property meu- 
tioned in the gift deed. And 

v/ Any other relief which the Cour? 
may deem fit, 

In Para. 5 of his plaint the plaintiff stated 
as follows:— 

“That the plaintiff is not bound to 
pay anv court fees whatsoever on any o 
the reliefs as the contention of the plain~ 
tiff is that the Jammu and Kashmir Court 
fees Act. is beyond the Legislative com-~ 
petence of the State Legislature because 
the State bv establishing the Civil Courts 
is not performing any service for which 
fees can be levied. On the other hand, the 
State by establishing the Civil Courts, 
has discharged its constitutional obliga-~ 
tions. The power of any Legislature to levy 
fees is conditioned by the fact that it 
must be supported by Quid Pro Quo for 
the services rendered. If a levy purport~ 
ing to be a fee is found to be exaction. 
without doing ary service or if it is found 
that tne levy is wholly disproportionate 
to the services rendered then the levy be 
comes invalid. Before any levy can be 
reasonably upheld as a fee it must be 
shown that the levy has a reasonable co- 
relationship with the services rendered 
by the Government. In other words the 
levy must be proved to have a auid pro 
quo for the services rendered. In this view 
of the matter as the courts are dispensing 
justice under the constitutional provisions 
and ave not rendering any services what~ 
soever for which fees could be levied, the 
plaintiff. is not bound to Pav anv court 
fees for instituting the present suit. How- 
ever. value of suit for purposes of juris- 
diction is fixed at Rs. 25,000.00” 
Pursuant to the summons issued to him 
the defendant appeared and filed a 
written statement contending inter-alia 


. that the plaintiff was bound to pav the 


prescribed court fee along with the plaint, 
that the value of the suit property was 
more than rupees one lakh and that there 
was no suit in the eye of Jaw before the 
court as the court fee provided under law 
had not been paid. Thereupon my brother 
Mufti Baha-ud-Din J to whom the case 
was essigned by the Hon’ble Chief Jus- 
tice raised a preliminary issue to the 
following effect:— 

“Whether the Jammu and Kashmir 
Court Fees Act is beyond the Legislative 
competence of State legislature and the 
plaintiff is not. therefore. liable to pav anv 
court fee and the suit is maintainable in 
its present form without pavment of such 
fee? O. P. i P. * 


=. te E 3 az 
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On the case coming un before the learned 
Judge for arguments in regard to the 
above noted preliminary issue. it appears 
to have been contended before him by 
Mr Tassaduq Hussain. learned counsel 
for the plaintiff, that as the Constitution 
casts an obligation on the State to provide 
proper machinery for the administration 
of Justice. the discharge of that obligation 
could not be construed as a service ren- 
“dered by the State for which Court-fees 
could be exigible, that the fee prescribed 
by the Act was a tax which the State 
Legislature was not competent to impose 
and that the Act was violative of Article 
14 of the Constitution in that the right to 
sue and be sued is one of the rights cov- 
ered by that Article which could not be 
trammelled, imperilled, or impaired by the 
requirement of payment of Court fee. Mr. 
Tassadua Hussain also appears to have 
contended before the learned Judge that 
fhe Act was discriminatotv in character 
as while in a suit for injunction involving 
propertv worth lakhs the court fee payable 
could be very small. that could not be so 
in a money suit of the equivalent value 
although at times the labour involved in 
a suit of that nature was much less. Con- 
sidering that the points raised before him 
were of considerable importance the 
learned Judge requested the Hon’ble 
Chief Justice to constitute a Full Bench 
for their determination. This is how the 
matter is before us. $ 


4.- At tbe hearing of the case 
before us Mr. Tassadua Hussain has rex 
iterated the contentions raised by him þe- 
fore the learned Single Judge and has in 
. support thereof relied upon the decision 
of the Supreme Court in Prem Chand 
Sa v. Excise Commr. U. P.. ATR 1963. 

C 996. 


5. In response to the notice issued 
to the State in view of the importance 
of the questions canvassed the Assistant 
Advocate General. has appeared before us 
and has submitted that the impugned Act 
is within the competence of the State 
Legislature and that the Court- Fee is 
neither a tax nor a fee in the Strict sense 
of the word ‘but is a special type of fee, 
the levy of which is permitted even hv 
Entry IJI of List II of the 7th Schedule 
of the Constitution of India. He has fur- 
ther submitted that the Act does not in- 
fringe the fundamental right enshrined in 
_ Article 14 or in any other Article of Part 

TII of the Constitution. that it is not ob- 
ligatory on the State to set up a judicial 
machinary for vindication of legal rights 
without payment of Court Fee. and that 
the Act is saved. by Section 157 of the 
Constitution of Jammu and Kashmir. He 
has in support of his submissions relied 
upon the decisions reported in AIR 1962 
Bom 106, AIR 1960 All 462. AIR 1957 


Andh Pra 108, AIR 1959 Andh Pra 271, 
and AIR I961 Guji 144 {FB}. 


6. Appearing for the defendant 
M/s Sham Lal and Jia Lal Chowdhry have 
adopted the submissions made by the 
Assistant Advocate General. They have 
also invited our attention to two more 
decisions reported in AIR 1955 Cal 258. 
and AIR 1958 Mad 382. 


7. We have given our thoughtful 
consideration to the submissions of the 
learned counsel for the parties. 


8. The first question that arises 
for consideration in this case is whether 
the court fees leviable on different docu= 
ments specified in the first or second 
Schedule annexed to the Act is a tax or 
a fee. It is well recognized that a tax is 
a compulsory exaction of money bv publie 
authority for public purposes enforceable 
by law. and is not a payment for services 
rendered. A fee on the other band, is a- 
charge for special service rendered to 
the individual by some governmental 
agency. It is a sort of return or considera- 
tion for services rendered. No doubt. there 
is no generic difference between a tax 
and a fee as both are compulsory exaction 
but the difference between the two lies 
in the fact that while the tax is nct and | 
need not be correlated to a particular ser- 
vice rendered ‘but is intended to meet the 
expenses of the Government, a fee is. 
meant to compensate the government for 
expenses incurred in rendering service 
of a special nature to the person from 
whom the monev is collected. In other 
words. whereas a tax is imposed for public 
purposes and need not be imposed by any 
consideration of service rendered in return. 
a fee is levied essentially for service ren~ 
dered and as such there is an element of 
quid pro auo between the person who pavs 
the fee and the public authority which 
imposes it, Further a tax is for the pur- 
Poses of and goes into the general revenues 
unlike a fee which is earmarked and set 
apart for the purpose of service for which 
it is levied. This distinction between a tax 
and a fee has been succinctly brought out 
in a number of decisions rendered by the 
Supreme Court. 


9. In the Commr. Hindu Religious 
Endowments, Madras. v. Sri Lakshmindra 
Thirtha Swamiar of Shri Shirur- Mutt, 
AIR 1954 SC 282 B. K. Mukeriea J, speak- 
ing for the court observed:— 


“A tax is a compulsory exaction of 
monev by public authority for public pur- 
poses enforceable by law and is not pav-- 
ment for services rendered. This defini- 
tion brings out the essential character- 
istics of a tax as distinguished from other 
forms of imposition which. in a general 
sense are included within it. The essence 
of taxation is compulsion. that is to say 
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it is imposed under statutory power with- 
out the tax payer’s consent and the pay- 
ment is enforced by law. The second 
characteristic of tax is that it is an imposi- 
fion made for public purpose without 
reference to anv special benefit to be 
‘ conferred on the paver of the tax. This 
is expressed by saving that the levy of 
tax is for the purposes of seneral revenue 
which when collected forms part of the 
public revenues of the State. As the object 
of a tax is not to confer any special 
benefit upon any particular individual. 
there is no element of “quid pro auo” 
between the tax paver and the public 
’ authority. Another feature of taxation is 
that as it is a part of the common burden, 
the quantum of imposition upon the tax- 
paver depends generally upon his capa- 
City to pay. 


XX xx KX ; 

A fee is generally defined to be a charge 
for a special service rendered to indivi- 
duals by governmental agency. The 
amount of fee levied is supposed to be 
based on the expenses incurred by _ the 
Government in rendering the services, 
though in many cases, the costs are arbi- 
trarily assessed. Ordinarilv, the fees 





are 
uniform and no account is taken of the 
varying abilities of different recipients 
_to pay. These are undoubtedly some of 
the general characteristics. but as they 
may be various kind of fees, it is not 
Possible to formulate a definition that 
would be applicable to all cases. 
i XX XX xx l 
A careful examination reveals that 
the element of compulsion or coerciveness 
is present in all kinds of imposition, 
though in different degrees and it is not 
totally absent in fees. This. therefore, 
cannot be made the sole or even a mate- 
rial criterion for distinguishing a tax 
from fees 


The distinction between a tax and 
fee lies primarily in the fact that a tax 


is levied as a part of a common burden 
while a fee is a payment for a special 
benefit of privilege. Fees confer a special 
capacity although the special advantage, as 
for example in the case of registration fees 
for documents or marriage licences, ‘is 
secondary to the primary motive of re- 
guiation in the public interest. Public in- 
terest seems to be at the basis of all im- 
positions but in a fee it is some special 
benefit which the individual receives. It 
is the special benefit accruing to the in- 
dividual which is the reason for payment 
in the case of fees: in the case of a tax, 
the particular advantage if it exists at 
all is an incidental result of State action. 





ALR. 


_._ AS fee is a sort of return or con- 
sideration far services rendered. it is 
absolutely necessary that the levy of fees 
should. in the face of the legislative pro~ 
vision,.be correlated to the expenses in- 
curred by Government in rendering the 
services. If the money thus paid is set 
apart and appropriated specifically for the 
performance of such work and is not 
merged in the public revenues for the 
benetit of the general public, it could be~ 
counted as fees and not a tax. There is 
really no generic difference between the 
tax end fees and the taxing power of a 
State may manifest itself in three dif- 
ferent forms known respectively as spe- 
cial assessments, fees and taxes.” 

10. In Ratilal Panchand Gandhi v. 
State of Bombay. AIR 1954 SC 388 the 
Same learned Judge reiterated the posi- 
tion on behalf of the Court as under:— 


“A tax is in the nature of a com- 
pulsory exaction of money by a public 
authority for public purposes. the pav- 
ment of which is enforced bv law. The 


- other characteristic of a tax is, that the 


imposition is made for public purpose to 
meet the general expenses of the State 
without reference to anv special advant- 
age to be conferred upon the pavers of. 
the tax. Thus, although a tax mav be 
levied upon particular classes of persons 
or particular kinds of property. It is im- 
posed not to confer any special benefit 
upon individual persons and the collec- 
tions are all merged in the general re- 
venu2 of the State to be applied for 
general public purposes. Tax isa common 
burden and the only return which the 
tax-payer gets is participation in the 
common benefits of the State. 


Fees are payments primarily in the 
public interest, but for some special ser- 
vice rendered or Some special work done 
for the benefit of those from whom the 
payments are demanded. Thus in fees 
there is always an element of ‘auid pro 
quo’ which is absent in a tax. In order 
that the collections made by the Governa 
ment can rank as fees, -there must be 
correlation between the levy imposed and 
the expenses incurred by the State for 
the purpose of rendering such services. 
Thus two elements are essential in order 
that a payment mav be regarded as a fee. 
In the first place, it must be levied in 
consideration of certain services . which 
the individuals accepted either willingly 
or unwillingly and in the second place, 
the amount collected must be earmark- 
ed to meet the expenses of rendering 
these services and must not vo to the 
general revenue of the State to be spent 
for general public purposes. 

However, too much stress should not 
be laid on the presence or absente of 
what has been called the ‘coercive’ ele~ 
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ment. It is not correet to sav that as 
distinguished from taxation which is com- 
pulsory payment. the payment of fees is 
always voluntary. it being a matter 
raps with individuals either to accent 

e service or not for which fees are to 
be paid.” 


1i. Again in Sri Jagannath Ram-~ 
anuj Das v. State of Orissa, AIR 1954 SC 
400 the Court emphasised the distinction 
in the following words: 


“There is no generic difference be- 
tween a tax and a fee and both are dif- 
ferent forms in which the taxing power 
of a State manifests itself. Our Consti- 
tution, however, has made a distinction 
between a tax and. a fee for legislative 
purposes and while there are various en= 
tries. in the three lists with regard to 
various forms of taxation. there is an 
entry at the end of each one of these lists 
as regards fees which could be levied in 
respect of every one of the matters that 
are included therein. A tax is undoub- 
tedlv in the nature of a compulsory exac- 
` tion of money by. a public authority for 
public purposes. the payment of which is 
enforced by law. But the essential thing 
in a tax is that the imposition is made 


for public purposes to meet the general - 


expenses of the State without reference 
to any special benefit to be conferred 
upon the pavers of the tax. The taxes 
collected are all merged in the general 
revenue of the State to be applied for 
general public purposes. Thus tax is a 
common burden and the only return 
which the tax-paver gets is the partici- 
pation in the common benefits of the 
State. Fees, on the other hand, are pay- 
ments primarily in the public interest 
but for some special service rendered or 
some special work done for the - benefit 
of those from whom payments are de- 
manded. Thus in the fees there is always 
an element of ‘quid pro auo’ which is 
absent in a tax. Two elements are thus 
essential in order that a payment may be 
regarded as a fee In the first place it 
must be levied in consideration of certain 
services which the individuals accepted 
either willingly or unwillingly. But this 
bv itself is not enough to make the im- 
position a fee, if the payments demanded 
for rendering of such services-are not set 
apart or specifically appropriated for that 
purpose, but are merged in the ‘general 
revenue of the State to be spent for genes 
ral public purposes.” l 

A close study of the judgment of the 
Supreme Court in AIR 1954 SC 282 
(supra) would make it clear that the 
Court did not intend to make the defini- 
tion of “Fee” as formulated by it in the 
above noted cases applicable to all cases 
or to the fee exigible under the impugn- 
ed Act. A perusal of the aforesaid three 


decisions of the Supreme Court would 
show that the Court was in these cases _ 
considering the import of the word “Fee” 
in the context of entry 96 of List 1 (Union 
List}, entry 66 of List Il-concurrent . list 
and entry 47 of List III State List in 
Schedule VII of the Constitution of India. 
The Supreme Court was not in the said 
cases called upon to explain the content, 
import or scope of the word “Fee” occur- 
ring in entry 77 of List Lor entry 3 of List 
II of the said Schedule. It would be 
further noticed that the Court did not In 
these cases refer to Articles 146 (3) and 
229 (3) of the Constitution which provide 
that the fee taken by the Supreme Court, 
the High Court or by other courts would 
form part of the Consolidated Fund of 
India. 

12. The attention of the Court 
also does not appear to have been drawn 
to Article 226 of the Constitution of India 
(corresponding to Section 115 of the State 
Constitution) which requires that all re~- 
venues received by the Government of 
India and the Government of a State 
must go into their respective consolidat- 
ed funds and that all other public monevs 
received by them must be credited to 
their respective public accounts. It would 
also be noticed that entries in each of the 
three legislative lists relating to fees- 
namely entry 96 of List I, entry 66 of 
List II and entry 47 of List III exclude 
“fees” taken in any Court. 


13. Dealing with a similar aues- 
tion a Full Bench of the Allahabad High 
Court observed in Kachoru Singh v. $. 
D. O. Khuria. AIR 1960 All 462 (FB) as 
follows:— 


“Now it is common ground in the 
present case that the fees realised under 
the Court-Fees Act are not appropriated 
for any specific purpose but form part of 
the general revenues of the State. It is, 
therefore, difficult to hold that a fee uR- 
der this Act (although undoubtedly a tax 
in the general sense of an imposition) is 
either a tax or a fee as these terms have 
been defined in the case to which I have 
referred. It is not an exaction Imposed 
without reference to anv special benefit 
conferred on the pavers, for it is impos- 


‘ed only on those persons who wish to 


file documents, in Court or to obtain 
copies of certain documents, the filing of 
the document or the obtaining of the 
copy being of direct benefit to the person 
concerned. It would appear therefore 
not to be a tax as so defined. Nor clearly 
is it a fee as so defined if only for the 
Teason that the moneys realized have not 


_been set apart but have merged in the 


public revenue of the State. 

The question therefore. arises whe- 
ther the definition of fee to be found in 
the Supreme Court cases to which rē- 
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ference has been made is intended to be 
exhaustive. I do not think that it is. The 
Court was in those cases considering the 
meaning which should be given to the 
word ‘fees’ appearing in the last Entry 
in Lists IL and III and in the penultimate 
entry in List I in the Seventh Schedule: 
and it contrasted the scope of the Legisla~ 
ture’s competence to impose a levy under 
one of these entries with its power to im- 
pose a levy under those entries which 
specifically refer to a tax. No reference, 
it is to be observed was made by the 
Supreme Court to Entry 3 in List M or 
to the corresponding entry (Entry 77) of 
List I. The court moreover makes no re~ 
ference to Article 146 (3) or 229 (3). The 
former provides that 


Article 146 (8). 
expenses of the Supreme Court, including 
all salaries, allowances and pensions pay- 
able to or in respect of the officers and 
servants of the Court, shall be charged 
_ upon the Consolidated Funds of India, and 
any fees or other moneys taken by the 
Court shall form part of that fund’. 
the latter is in the same terms save for 
the substitution of the phrase ‘Consolidated 
Fund of the State’ for the phrase ‘Con- 
solidated Funds of India’ appearing in the 
former. It clearly follows, I think. from 
‘the fact that the fees or other monev 
taken by the Supreme Court ora 
High Court are to be credit- 
ed to the Consolidated Fund that such fees 
cannot be fees of the kind which the 
Supreme Court had under consideration, 
for an essentia] characteristics of such a 
fee is that it shall be set apart and not 
merged in the general revenue of the 
State. It accordingly appears that there 
exists another class of imposition. also 
called a fee in the Constitution. which 
differs from the type of fee which the 
Supreme Court had under consideration 
and that the definition of fee to be found 
in the three Supreme Court decisions of 
1954 is not exhaustive.” 


` The nature of court fees was elaborately 
dealt with by a Division Bench of the 
Bombay High Court in The Central 
Provinces Syndicate (Pvt) Ltd. v. Commr. 
of Income Tax. AIR 1962 Bom 106, wherein 


V. S. Desai J. speaking for the Court said: © 


“The learned Advocate General has 
urged that not only the legislative prac- 
tice has always treated the court-fees in 
a distinct and separate category by itself, 
but the judicial] decisions also have alwavs 
recognised this difference between court 
fees and the other fees. In this connection, 
he has referred to the observations of 
Wanchoo C.: J. of the Rajasthan High 
Court, in the case reported in Maharata 
Shri Umaid Mills Ltd. v. State of Raias~ 
than, AIR 1954 Rai 178. The learned Chief 
Justice after having pointed out that the 

` j! 


The administrative. 


levy by way of a fee is not meant to aug- 
ment -the general revenue of the State, 
but is fixed generally at such a level as 
to meet the expenses of the Services ren- 
dered by the State in. connection with the 
matters for which the fee is levied, further 
observed: 

‘This distinction. bowever, is not 

always kept in mind rigorously in legisla- 
tive enactments, and many a time what 
is called a fee is really a tax meant for 
raising revenues. So far as fees are con- 
cerned they have to be divided into two 
parts. There are some fees which are re- 
ally taxes though they are called fees. In 
their case, all the incidents of a tax apply, 
and the limitations to which fees are sub- 
ject do not apply. As an example of this 
kind mention may be made of Court-fees 
under the Court-fees Act.’ 
In a recent case from the Allahabad High 
Court. reported in AIR 1960 All 462 (FB). 
in which the levy of court-fee on a writ 
application to the High Court was chal- 
lenged as being a tax and not a fee on the 
ground that the levy did not satisfy the 
two essential conditions laid down bv the 
Supreme Court decisions as the requisites 
of fee. Their Lordships of the Allahabad 
High Court observed: 

‘the definition of fee to be found in 
the Supreme Court cases is not intended 
to be exhaustive. The provisions of Articles 
146 (3) and Article 229 (3) show that there 
exists another class of imposition also 
called a fee in the Constitution, which 
differs from the type of fee which the 
Supreme Court had under consideration. 
Though the fees realised under the Court 
fees Act are not appropriated for anv spe=- 
cific purpose but form part of the general 
revenues of the State it would fall with- 
in the expression ‘fee’ in the Constitu- 
tiom’ 

In our opinion, there is considerable 
substance in the submissions , which 
are urged by the learned Advocate 
General. The onlv feature of_tbe court- 
fee which distinguished it from a tax was 
that unlike the tax. which was an imposi- 
tion made for public purposes without anv 
reference to any special benefit to be 
conferred upon the payers of the tax the 
court-fee was imposed on persons who 
wanted to file documents in Court or ob- 
tain certified copies from the court and 
the imposition could thus be said to have 
reference to the special benefit of getting 
documents filed or receiving copies which 
was obtained by the persons from whom 
payment was asked. There was. however, 
no monetary measure of the fees charged 
for the services rendered, and the levy 
of the fees could also not be said to be in 
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_ proportion. to the services rendered, As 
to second element, namely. that the fees 
collected had to be earmarked ‘to meet the 
expenses for rendering the services and 
must not go to the genera] revenue of the 
State to be spent for general public pur- 
poses the said element was never present 
in the court fees levied and collected. The 
fees collected under the Court-fees Act 
were always considered as raised for 
general revenue and went to the general 
public revenue. That the Court-fees Act 
was a measure for raising public revenue 
was held by the Privy Council in (1919) 
ILR 43 Bom 507 = (AIR 1918 PC 188) to 
which the learned Advocate General re- 
ferred. That the Court-fees Act was in 
essence a taxing statute and that the fees 
collected under the Act were for the pur- 
poses of raising general public revenue has 
been the view expressed about the enact- 
ments in several judicial decisions......sssses 
XX XX XX 


The legislative lists under the Govern- 
ment of India Act. 1935. made a distinction 
between the court-fees and other fees. 
Sections 216 and 228 of the Govt. of India 
Act, 1935. will also indicate that the 
feature of the fees that they must be ear- 
marked as a separate fund to meet the 
expenses of the services which were to be 
rendered to the payers of such fees was 
not to hold good of the fees. levied in 
courts. Under S. 216 the fees and the other 
moneys taken by the Federal court were 
to form a part of the revenues of the 
Dominion, and under Section 228 the fees 
or other moneys taken by the courts in 
the States were to form part of the re- 
venue of the provinces. It will thus be 
seen that under the Government of India 
Act. 1935, distinction between Court-fees 
and other fees was recognized and main- 
tained and the availability of the court- 
fees as the general source of revenue was 
not done away with. We find the same 
position maintained under the Constitu- 
tion also. Entry No. 77 in List No. 1 in the 
%th Schedule which is the Union List em- 
powers the Parliament to levy fee in 
Supreme Court. Entry No. 96 which gives 
power for the imposition of fees with re- 
gard to matters in the list. excludes fees 
. taken in any court. In Entry No. 3 of the 
H List which is the State list, fhe State 
legislatures are empowered to legislate 
with regard to fees taken in all courts 
except the Supreme Court. The fee taken 
in anv court is excluded from entry No, 66 
which provides for the levying of fees in 
anv of the matters in the second List. 
Entry No. 47 in the III list. which is the 
concurrent list again excludes the court- 
fees from the categories of fees with re- 
ference to which that entry empowers the 
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Ane s 
State Legislatures to make laws. As” dni y 


the Government of India Act, 1938 undef ~ 
the Constitution also. a distinc or? * hase 


f 


been made between court-fees and Citer . 


fees. Article 146 and Article 229-abaif prò- 
vide that the fees levied in cour®,ate. to 


form part of the general revenue of. the” 


Union or the State as the case may be. 
Thus under Article 146 (3) any fees or 
other moneys taken by the Supreme 
Court are to form nart of the Consolidated 
Fund of India. Article 229 provides that 
fees or other moneys taken by the High 
Court will form part of the consolidated 
Fund of the State. It is, therefore. clear 
that one of the essential elements laid 


down by the Supreme Court as the re-|: 


quisite of a fee, namely that it must be 
appropriated -to a separate fund earmark- 
ed to meet the expenses of the services, 
had never been true of the court-fees at 
any time and is also not true of court 
fees levied after the Constitution. We 
agree, therefore, with the learned Advo~ 
cate Genera] that the Court-fee does not 
fall in the category of fees with which 


‘their Lordships of the Supreme Court 


were dealing in the cases which are re- 
ferred to by Mr. Kolah and the levy of 


the court-fee, therefore, cannot be declar- 


ed to be unconstitutional. because it does 
not possess the requisites which the Sup- 
reme Court held as being essential of the 
fees with which they were dealing. The 
learned Advocate General, in our opinion. 
is right in saying that the levy of Court-fee 
for raising the general revenue has been 
authorised by the relevant entries in the 
legislative lists under the Constitution and 
the challenge, therefore, to the validity of 
such fees on the ground that they are not 
earmarked as a separate fund -for the 
purposes of meeting the expenses of the 
services rendered cannot be sustained. The 
first contention, therefore. which Mr. 
Kolah has urged with reference to the 
eee validity of the Court-fees, 
ails.” 


Dealing with the question of the nature 
of court-fee payable on writ petitions and 
repelling the contention that it was a tax 
and that there was no consideration for 
payment of such fee a Division Bench of 
the Andhra Pradesh High Court in Many~ 
amma v. Municipal Commissioner Hyde- 
rabad, AIR 1959 Andh Pra 271. observed:—~ 


“There is quid pro auo for the pay~ 
ment of court-fee. namely hearing of the 
petition which involves time of the courts 
which are constituted and maintained at 
public expense.” 


From the foregoing discussion it would 
be evident that the fee referred to in en- 
try 77 of List I and entry 3 of List II is 


a 
+ 
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a special type of fee which though con- 
fers considerable benefit on the paver is 
not required to possess the other attri-~ 
butes of fee as generally understood. 


14-15, Let us now s@e whether the 
impugned Act is within the legislative 
competence of the State or not. For the 
determination of this question, it would 
be necessary to refer to Articles -246 and 
248 as also to entrv 97 of List I and entry 
3 of List II of the 7th Schedule of the 
Constitution of India and Section 5 of the 

{Contd on Col. 2) 


As applicable to the ter- 
ritories of India exclud- 
ing the State of J. & K. 
(1) Notwithstanding any-~ 
thing in clauses (2) and 
(3), Parliament has ex-~ 


Article 246. 
Subject matter 
of law as made 


by Parliament clusive power to make 
and by the laws with respect to any 
Legislature of of the matters enumerat- 

States, ed in List I in the Seventh 


Senedule (in this Consti- 
tution referred to as the 
“Union List”) 


(2) Notwithstanding any-~. 


thing in clause (3) Parlia~ 
ment and subject to 
clause (1) the Legisla~ 
ture of anv State also 
have power to make laws 
with respect to any | of 
the matters enumerated 


in List ILI in the Seventh . 
Schedule (in this Consti- ` 


tution referred to as the 
“Concurrent List”) 

(3) Subject to clauses (1) 
and (2) the Legislature 
of anv State has exclu- 
sive power to make laws 
for such State or any 
part thereof with respeet 
to anv of the matters en~ 
umerated in List IT im 
the Seventh Schedule (in 
this Constitution referred 
to as the “State List’) 
(4) Parliament has power 
to make laws with respect 
to any matter for any 
part of the territory of 
India not included in a 
State notwithstanding 
that such matter is a 
matter enumerated in the 


. State List. 
Article 248. (1) Parliament has exclu= 
Residuary |. sive power to make any 
powers of law with respect ta any 
Legislation matter not enumerated 


in the concurrent Hst or 
State List. 


A.LE. 


Constitution of Jammu and Kashmir. If 
would be noticed that the phraseology 
of Articles 246 and 248 of the Constitution 
of India and Entry 97 of List I in the 7th 
Schedule of the Constitution of India in 
so far as our State is concerned is mate~ 
rially. different from the phraseology of 
these provisions as applicable to the rest 
of India. A glance at the followins table 
which sets out in juxtaposition the afore- 
said provisions as applicable to the terri- 
tories of India excluding our State and as 
applicable to our State would amply de« 
monstrate the difference 


As applicable to the State of J. & K. 


wn 


Notwithstanding anything in 
clause (2) Parliament has exclu- 
sive power to make laws with 
respect to any of the matters 
enumerated in List I in the VIL 
Schedule (Gn this Constitution 
referred to as the “Union List’) 


(2) Parliament amd subject to 
clause (1) the Legislature of the 
Jammu and Kashmir State alsə 
have the power to make laws 
with respect to anv of the matters 
enumerated in List HI in the VIE 
Schedule (in this Constitution 
a to as the “Concurrent 


es 
Seal 


Parliament has exclusive power 
to make any law with respect to 
prevention of activities directed 
against disclaiming, questioning , 
or disrupting the sovereignty and 
territorial integrity of India or 
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P (2). Such power shal] in~ 
. elude the power of mak- 
ing anv law imposing a 
tax not mentioned in 
either of those Lists 


.As applicable to the ter- 
ritories of India excluding 
the State of J. & K. 


Entry 97 of Anv other matter not 
List I enumerated in List II or 
Union List List III including any tax 
not mentioned in either 

of those lists. 
Entry 3 of Administration of justice 
List I. constitution and organisa~ 
State List tion of all courts, except 


Supreme Court and the 
High Court. Officers and 
servants of the High 
Court, procedure in rent 
and revenue courts. fees 

- taken in all courts except 
the Supreme Court. 


Section 5 of the Constitution of Jammu 
and Kashmir provides:— 


“Extent of executive and legislative 
powers of the State: The Executive and 
Legislative powers of the State extends 
to all matters except those with respect 
to which Parliament has power to make 
laws for the State under the provisions of 
the Constitution of India” 


A. plain reading of the above provisions 
` would reveal that so far as our State is 
concerned the residuary power of legisla- 
tion vests in the State Legislature and not 
in the Parliament. This is a material dif- 
ference which has to be kept in mind 
while considering and construing the pro- 
visions of the Constitution. If under entry 
3 of List II of the 7th Schedule of the 
Constitution the other States have got 
power to make laws with respect fo fees 
taken in all courts except the Supreme 
Court. I regretfully find mvself unable to 
appreciate the contention of Mr. Tassadua 
Hussain, that the impugned Act is beyond 
the legislative competence of the State 
which unlike other States eniovs greater 
and residuary powers of Legislation. 


16. In AIR 1962 Bom 1406 
(Supra) the court held that the levy of 
court fee by a State could be justified 
under Entry 3 in List If in the 7th Sche- 
dule of the Constitution. Again in AIR 
1959 AP 271 (Supra) it was heid that 


power has been conferred specifically on 


bringing about cession of a part 
of the territory of India or seces~ 
Sion of a part of the territory of 
India from the Union or causing 
insult to the Indian National Flag 
the Indian National Anthem and 
this Constitution. 


Ag applicable to the State of J. & K. 


Prevention of activities directed 
towards disclaiming, questioning 
or disrupting the sovereignty and 
territorial integrity of India or 
bringing about cession of a part 
of the territory of India or seces- 
sion of a part of the territory of 
[India from the Union or causing 
insult to the Indian National Flag 
the Indian National Anthem and 
this Constitution. 


Not Applicable to the State 


State Legislature by Entry 3 in List TI of 
the 7th Schedule to the Constitution to 
make Jaws in regard to fees taken in all 
courts except the Supreme Court and that 
power is not confined to law making 
Power in regard to administration of ius- 
tice as contended. 

17. The learned counsel for the 
plaintiff has not been able to point out to 
us any Article of the Constitution of 
India or legislative entry therein appli- 
cable to our State which confers power on 
the Parliament to make a law for the levy 
of court fees chargeable in courts other 
than the Supreme Court or which pro- 
hibits the State Legislature from enact- 


ing a law relating to such fees. 


_ 18. Assuming without halding that 
the levy imposed by the impugned Act is 
tax even then it is saved by Article 277 
of the Constitution of India which in its 
application fo our State reads as follows:— 

“Any taxes, duties, cesses or fees 
which immediately before the [4th May, 
1954, were being lawfully levi- 
ed by the Government of the State of 
Jammu and Kashmir or by anv munici-~ 
pality or other local authority or body for 
the purposes of the State. Municipality, 
district or other local area may notwith- 
Standing that those taxes. duties, cessas of 
fees are mentioned in the Union List, con- 
tinue to be levied and to be applied to the 
same purposes until provision to the con- 
trary is.made by Parliament law.” 
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19. No such law as is referred to 
in the concluding portion of Article 277 
has been shown to have been enacted by 
the Parliament. Again the impugned Act 
which was enacted in 1977 (Samvat): 1925 
A. D. by the Maharaia who was the ab- 
solute ruler and has not been shown to 
be inconsistent either with anv provision 
of the Constitution of India or with any 
provision of the State Constitution is also 
saved by Section 157 of the latter Con- 
stitution. I am. therefore. definitely of 
the opinion that the impugned Act is 
Pon the competence of the State legis- 
ature. 


20. The contention of the learned 
counsel for the plaintiff that the Constitu- 
tion casts an obligation on the State to 
provide a judicial system without calling 
upon the litigant to pay anv court-fee for 
the remedy sought by him though seem~ 
ingly attractive is not at all tenable. Arti- 
cle 14 of the Constitution of India on 
which the learned counsel has sought to 
rely in support of his contention only pro- 
hibits a State from denving to any person 
equality before law or eaual protection 
. of laws within the territories of India. 
Although this Article may also be said to 
guarantee a right of eaual access to the 
courts for vindication of legal rights. there 
is nothing in the Constitution which gua- 
rantees to a litigant a right to have access 
to the courts for enforcement of such 
rights without payment of court fees. It 
will be worthwhile in this connection to 
refer to the following passage occurring 
in a Division Bench decision of the Cal- 
cutta High Court in Tara Chand Ghansh- 
yamdas v. State of West Bengal. ATR 1955 
Cal 258. wherein it was observed:— 


“Court-fees are the price levied by 
the State from persons litigating before it 
for the services rendered to them in con- 
nection with their causes. Thev are fees 
by which the State reimburses itself for 
the costs incurred by it in maintaining 
a judicial system. Such fees are levied 
under the sanction of statutes in which 
the legislature has laid down on what 
documents or transactions a fee shall be 
levied by the State and what its rate shall 
be. Thus the legislature. being minded to 
provide the State with finances to main- 
tain the judicial system. has authorised 
the levy of a revenue in the shape of 
what mav be called a judicial tax and has 
specified both the chargeable items and 
the quantum of the levy. In doing so. it 
has chosen such items as it has considered 
proper and fixed such rates as it has con- 
sidered reasonable presumably with the 
quantum of the funds reauired by the 
State present to its mind. 


Whether or not the State should in 
effec; sell justice is a question of policy 
with which the court is not concerned. 


ALR 
All that court need and can take into con< 
sideration is that the revenue in the shape 
of court-fees has been provided for and 
secured by statutes.” 

21, The majority decision of the 
Supreme Court in Sudhindra Thirtha 
Swamiar v. The Commissioner for Hindu 
Religious and Charitable Endowments, 
Mysore. AIR 1963 SC 966. cited by Mr. 
Tassaduq Hussain, which struck down 
Rule 12 of Order 35 of the Supreme Court 
Rules in so far as it related to the giving 
of security for costs in a petition under 
Article 32 of the Constitution is clearly 
distinguishable and is not helpful to the 
plaintiff. That decision proceeds on the 
ground that the provision or order for 
Security for costs retards the assertion or 
vindication of the fundamental right to 
move the Supreme Court under Article 
32 of the Constitution (which is guarante- 
ed ta a citizen) and constitutes its infringe- 
ment. The right to move anv court for 
vindication of legal rights has not. how-~ 
ever, been guaranteed by the Constitution 
of India or the Constitution’ of the State. 


22. I cannot also understand how 
the right of equal access to courts can bA 
said to be denied when Order 33 of the 
Code of Civil Procedure has been enacted 
to enable the indigent litigants to briny. 
and prosecute suits for protection of their 
bona fide claims without payment of 
cour=-fees, 

23. The passages at pages 289 and 
463 of Volume I of Basu’s Commentary on 
the Constitution of India. (Fifth Edition) 
on which strong reliance has been placed 
by Mr. Tassaduq Hussain. does not help 
the plaintiff. 

24, The quotation from the Fifth 
Edition of “The Law and the Constitution” 
by Jeanings upon which Mr. Tassadua 
Hassain has relied reads as follows:— 


“It (i. e. the notion of equality be- 
fore the law) assumes that among eauals 
the laws should be equal and should be 
equally administered. that like should be 
treated alike. The right to sue and be 
sued, to prosecute and be prosecuted for 
the same kind of action should be the 
same for all citizens of full age and under- 
standing. and without distinction of. race, 
religion. wealth, social status, or volitical 
influence.” 


The above passage far from ene the 
plaintiff rather goes against 


25. I am. therefore. of the view 
that the Constitution does not confer upon 
a litigant immunity from liability to pay 
soe fees for enforcement of his civil 
righi 


26. I now pass on to the aniden 
tion of the last ground of attack urged bv 
Mr. Tassadua Hussain which is also based 
upon Article 14 of the Constitution. Ac- 
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cording to the learned counsel the im- 
pugned Act being discriminatory in cha- 
racter is void. It is true that a fiscal 
statute is a law within the meaning of 
Article 13 of the Constitution and the 
Power to levy fee or tax does not trans- 
cend the fundamental rights and has to be 
tested in the light of the rights which are 
guaranteed by Chapter III of the Consti- 
tution but the contention of Mr. Tassadua 
Hussain cannot bear even a moments 
Judicial scrutiny. 

27. . The principles governing the 
doctrine of equality as contemplated by 
Article 14 of the Constitution have been 
clearly expounded by the Supreme Court 
of India in a number of decisions. 

28. In State of Bombav v. F. N. 
Balsara, 1951 SCR 682 =AIR 1951 SC 318 
Faz] Ali J. enunciated these principles as 
under:— 

“1/ The eee is alwavs in 
favour of -the constitutionalitv of an 
enactment, since it must be assumed that 
the legislature understands and correctly 
appreciates the needs of its own people, 
that its laws are directed to problems made 
manifest by experience and its discrimi- 
nations are based on adequate grounds. 

2/ The presumption may be rebutted 
‘in certain. cases by showing that on the 
face of the statute, there is no classifica- 
tion at all and no difference peculiar to 
any individual or class and not applicable 
to anv other individual or class. and vet 
the law hits only a particular individual 
or class. 


3/ The principle of equality does not 
mean that everv law must have universal 
application for all persons who are not. 
by nature, attainment or circumstances. in 
the same position. and the varving needs 
of different classes of persons often re- 
quire separate treatment. 

4/ The principle does not take away 
from the State the power of classifying 
persons for legitimate purposes. 

5/ Every classification is in some de~ 
gree likely to produce some ineaualitv and 
mere production of Inequality is not en~ 
oug 

6/ If a law deals equally with mem~ 
bers of a well defined class, it is not ob- 
noxious and it is not open to the charge of 
denial of equal protection on the ground 
that it has no application to other persons. 

7/ While reasonable classification is 
permissible such classification must be 
based upon some real and substantial dis- 
tinction bearing a reasonable and just re- 
lation to the obiect sought to be attained. 
and the classification cannot be made ar- 
bitrarily and without anv substantial 
basis.” 

In Budhan Chowdhrv v. State of Bihar. 
(1955) SCR 1045 = AIR 1955 SC 191, the 


Supreme Court summed up the law. as 
follows: 


“It is now well established that while 
Article 14 forbids class legislation. it does 
not forbid reasonable classification fer the 
purposes of legislation. In order, however. 
to pass the test of permissible classifica- 
tion two conditions must be fulfilled, 
namely. (i) that the classification must be 
founded on an intelligible differentia which 
distinguishes persons or things that are 
grouped together from others left out of 
the group and (ii) that that differentia 
must have a rational relation to the obiect 
sought to be achieved by. the statute in 
question. The classification may be found= 
ed on different bases. namely geographi- 
cal, or according to obiects or occupations 
or the like. What is necessary is that there ` 
must be a nexus between the basis of 
classification and the object of the Act 
under consideration.” 


Then again in Ram Krishna Dalmia v. 
Justice Tendolkar. 1959 SCR 279 = AIR 
1958 SC 538 (547. 548). the law on the sub- 
ject was re-emphasized as follows:— 


a/ That a law may be constitutional 
even though it relates to a single individual 
if, on account of some special circumstances 
Or reasons applicable to him and not: 
applicable to others, that single individual 
may be treated as.a class by himself: 

_ b/ That there is always a presump- 
tion in favour of the constitutional‘ty of 
an enactment and the burden is upon him 
who attacks it to show that there has been 
a clear transgression of the constitutional 
principles: 


c/ That it must be presumed that the 
legislature understands and correctly ap- 
preciates the need of its own people that 
its laws are directed to problems made 
manifest by experience and that its dis- 
criminations are based on adeauate 
grounds: 

d/ That the Legislature js free to re~ 
cognize degrees of harm and may confine 
its restrictions to those cases where the 
need is deemed to be the clearest; 


e/ That in order to sustain the pre- 
sumption of constitutionality ‘the court 
may take into consideration matters of 
common knowledge matters of common 
report. the history of times. and mav as- 
sume every state of facts which can be 
conceived existing at the time of legis- 
lation and 

f/ That while good faith and know- 
ledge of the existing conditions on the part 
of a Legislature are to be presumed if there 
is nothing on the face of the law or the 
surrounding circumstances. brought to the 
notice of the court on which the classifi- 
cation may reasonably be regarded as bas- 
ed. the presumption of  constitutionality 
cannot be carried to the extent of always 
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holding that there must be some undis- 
closed and unknown reasons for subject- 
ing certain individuals or corporations 
to hostile or discriminating legislation.” 
It is thus well established that though 
the State is forbidden from making dis- 
crimination between persons similarlv 
situated. it is not forbidden to make re- 
asonable classification and that no law 
can be held to be void if it fulfils this 
test and treats all persons eaually within 
the same range of selection. _ 


29. Dealine with an identical aues- 
tion a Division Bench of the Andhra Pra- 
desh High Court observed as follows in 
AIR 1959 Andh Pra 271: 

“There can be no scope for contend- 
ing in this case that the classification 1s 
not based on intelligible differentia or 
that there is no nexus between the basis 
of the classification and the object of the 
Act. Further no fundamental rights are con- 
ferred on inanimate objects like suits or 
appeals or civil revision petitions or writ 
petitions. A complaint could be made only 
if persons pursuing the same remedy i. e. 
instituting the same categorv of proceed- 
ings are treated differently in regard to the 
payment of court-fee etc. 


It is not complaint of Mr. Chobe that dif- 
ferent rules are laid down in regard to 
-different individuals involving the iuris- 
diction of the High Court under Article 
226 of the Constitution. His grievance is 
that while the increase in court-fee in 
regard to some of the matters such as 
suits. vakalats. appeals is below 50 per 
cent, the Court-fee in regard to the writ 
petitions is enhanced bv 59. times. 


That is not a matter for a court fo in- 
quire into. It is a question of legislative 
policy which cannot be impugned in a 
court of law. Itis for the legislature to de- 
Cide as to the rates leviable in regard to 
various matters taken to a court of law.” 


It would also be advantaveous at this 
stage to refer to the following observations 
made by the Supreme Court in V. Venu- 
gopala Ravi Varma Raiah v. Union of 
India. AIR 1969 SC 1094:— 


“Equal protection clause of the Con- 
stitution does not enjoin eaual protection 
of the laws as abstract propositions. Laws 
being the expression of legislative will in- 
tended to solve specific problems or to ac- 
hieve definite obiectives by specific re- 
medies, absolute equality or uniformity 
of treatment is impossible of achieve- 
ment, Again tax laws are aimed at deal- 
ing with complex problems of infinite 
variety necessitating adiustment of several 
disparate elements. The courts according- 
“|v admit subiect of adherence to the 
fundamental principles of doctrine of 
equality a larger play to legislative direc- 
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tion in the matter of classification. The 
power to classify mav be exercised so as 
to adiust the system of taxation in all 
proper and reasonable wavs: the Legis- 
lature may select persons, properties, 
transactions and objects., and apply diffe- 
rent methods and even rates for tax, if 
the legislature does so reasonably. Pro- 
tection of equality clause does not pre- 
dicate a mathematically precise or logi- 
cally complete or symmetrical classifica- . 
tion, it is not a condition of the guarantee 
of equal protection that all transactions, 
properties, objects or persons of the same 
genus must be affected by it or none at 
all, If the classification is rational, the Le- 
gislature is free to choose obiects of taga- 
tion, impose different rates, exempt classes 
of property from taxation. subiect diffe- 
rent classes of property to tax in different 
ways and adopt different modes of assess- 
ment. A taxing statute mav pi 
Art. 14 of the Constitution if it seeks to 
impose on the same class of property, per< 
sons. transactions or occupations 
similarly situate, incidence of taxa~« 
tion which leads to obvious in- 
equality. A taxing statute is not. there- 
fore, exposed to attack on the sround of 
discrimination merelv because different — 
rates of taxation are préscribed for diffe- 
rent categories of persons. transactions,: 
occupations or objects. 


It is for the legislature to determine 
the objects on which tax shall be levied 
and the rates thereof. The courts will not 
strike down an Act as denving the equal 
protection of laws merely because other 
objects could have, been but are not taxed 
by the legislature.” 


In a recent case namelw Vivian Joseph Fer- 
reira v. The Municipal Corporation of 
Greater Bombay. AIR 1972 SC 845. their 
Lordships of the Supreme Court have re- 
iterated that in view of the inherent com- 


plexity of fiscal adiustment of diverse 
elements a large discretion has 
to be permitted to the legislature 


for classification so long as there is no 

transgression of the fundamental princi- 

pies underlying the doctrine of classifica- 
OFh, 


36. The grievance that the court 
fee prescribed in case of some remedies 
is higher than in others is not therefore, 
sustainable Nor can it be gone into bv 
this court as it is a question relating to 
legislative policy. 


31. All the crounds of attack level- 
led: by Mr. Tassadua Hussain against the 
vires and constitutionality of the impugn- 
ej Act. therefore. fail. I would. therefore, 
answer the reference ag follows:— 


“The impugned Act is perfectly valid, 
intra vires. and constitutional and the 
plaintiff must pay the court fees charges. 


1974 Rahim Khan v. Ghulam Ahmed (SB) (Mufti J) 


able on his plaint before it can be taken 
cognizance of by the Court.” 

S. M. F. ALI, C. J.:-~ I agree. - 

SYED WASIUDDIN J.:— I agree 

MUFTI J.:— 32-34. This case raises 
questions as regards the validity of Court 
Fees Act, Samvat 1977. The. grounds of at- 
tack are these:— 

1. That the Act is 
State legislature: 


2. That the Act obstructs or. in any 
case, retards the exercise of right con- 
ferred by Article 14 of the Constitution 
of India and is therefore, void and Un-« 
enforceable. and 


_ 3. That in any event Section 7 of the 
Act is violative of Article 14. being dis- 
pal nates and as such void and unenfor- 
ceable. 


35. The impugned Act is Act VII 
of Samvat 1977. It was enacted by the 
then Maharaia as the ruler of the State. 
The Maharaia was a sovereign ruler of the 
State then and possessed plenary powers of 
legislation in relation to the State unham- 
pered bv anv requirement, oral or written. 
regarding the subject. form or procedure. 
The Act was, therefore. a validly enacted 
piece of legislation at its inception. It 
continued to be in force till the Maharaia 
gave a written Constitution to the State 
by what was stvled as Regulation No. 1 
of 1991. By Section 9. the Regulation con- 
tinued the previous rules and orders which 
included the order sanctioning the Court 
Fees-Act. Regulation No. 1 of 1991 was 
repealed by a subsequent Constitution Act 
styled as Jammu and Kashmir Constitu- 
tion Act of 1996. Like the previous Regu- 
lation the said Constitution Act continued 
the operation of the pre-existing laws by 
Section 76 (2) thereof. The Constitution 
Act of 1996 was superseded bv the Con- 
stitution of Jammu and Kashmir which 
partly came into force on December 17, 
1956 and partly on Januarv 26, 1957. By 
Section 157 (1), the Constitution of Jammu 
and Kashmir repealed the Jammu and 
Kashmir Constitution Act, 1996. Sec. 157 
(2) however continued the operation of 
the pre-existing State laws and provided 
as under:— 


“Notwithstanding the repeal of the 
said Act but subject to the other provi- 
sions of this Constitution. all the laws in 
force in the State immediately before the 
commencement of this Constitution shall 
continue in force until altered or repeal- 
ed or amended by competent authority.” 


ultra vires the 


36. This section provides for the 
continuation of the pre-existing State laws 
made by the competent authority notwith- 
standing the repeal of Jammu and Kash- 
mir Constitution Act of 1996. The obiect 
of this section is to continue the opera- 
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tion of pre-existing State laws after the 
coming into force of the Constitution of 
Jammu and Kashmir until they are re- 
pealed, altered or amended by the com~ 
petent authority. The Section proceeds on 
the assumption that the pre-existing State 
laws should be such as could be made by 
the State under the Constitution of Jemmu 
and Kashmir read with the Constitution 
of India as applicable to the State. Ta hold 
otherwise would make the integration 
of the State with the Union of India mean- 
ingless which could never be the inten- 
tion of the makers. of the Constitution of 
Jammu and Kashmir. The words ‘Subieet 
to the other provisions of this Constitution’ 
must, therefore be interpreted in a 
manner as would carry out the intention ` 
of the makers of the Constitution of 
Jammu and Kashmir and maintain the in- 
tegration of the State with the Union of 
India. So interpreted. the words ‘subieet 
to the other provisions of this Constitu- 
tion’ mean that if a pre-existing State law 
is inconsistent with anv provision of the 
Constitution of Jammu and Kashmir er 
of the Constitution of India as applicable 
to the State and the inconsistency is such 
as cannot be harmonised. such law shall 
stand repealed to the extent of the incon~ 
sistency. In other words the inconsisteney 
must be real and irreconcilable. and not 
merely supposed. It must, arise by express 
terms or by necessary implication from 
other provisions of the Constitution be it 
the Constitution of Jammu and Kashmir 
or the Constitution of India as applicable 
to the State, and cannot be founded on the 
structure of the Govt. of the State provid-~ 
ed by the Constitution nor also on the suw- 
posed philosophy underlying the Consti- 
tution, I make these observations because 
Mr. Tassadua Hussain argued before us 
that the Constitution casts an oblivation 
on the State to provide courts and so if 
the State sets up courts. it does not render 
any service and as such no fee much less 
a tax Can be levied on the citizens seeking 
access to the courts. In this ‘connection J 
may refer to the following observations 
made by Supreme Court in case South 
India Corporation v. Secretary Board of” 
Revenue Trivandram. AIR 1964 SC 207 
at p. 214 while explaining the import of 
the words ‘subject to other provisions of 
the Constitution in Article 372 of the Con~ 
stitution of India. 


“The words “subject to other provi- 
sions of the Constitution” mean that if 
there is an irreconcilable conflict between 
the pre-existing law and a provision or 
provisions of the Constitution. the latter 
shall prevail to the extent of that incon- 
sistency. An article of the Constitution by 
its express terms may come into conflict 
with a pre-Constitution law wholly or in 
part: the said article or articles may also, 
by necessary implication, come into direct 
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conflict with the pre-existins law. It mav 
also be that the combined operation of a 
serles of articles may bring about a situa- 
tion making the existence of the pre-exi~ 
sting law incongrpous in that situation. 
Whatever it may be the inconsistency 
must be spelled out from the other provi- 
sions of the Constitution and cannot be 
built up on the supposed political philos- 
ophy underlying the Constitution, These 
observations are necessitated by the reli- 
ance of Mr. Nambiar on two decisions of 
the Supreme Court of the United States 
of America in Chicago. Rock Island and 
Pacific Railway Co. v. Willian McGlinn, 
(1884) 29 Law Ed. 270: the facts. briefly 
were: The Act of Kansas purported to 
cede to the United States exclusive iuris- 
diction over the Fort Leavenworth Military 
Reservation. In considering the question 
whether the previous laws continued 
after the said cession, the Supreme 
Court of the United States of America 
made a distinction between laws of poli- 
tical character and municipal laws intend- 
ed for the protection of private rights, 
but we are not concerned with that aues- 
tion in this case; and indeed the law of 
India appears to be different from that 
of America in that regard. But what 
is relied upon is the effect of cession on 
pre-existing laws which are in conflict 
with the political character, institution 
and Constitution of the new Government. 
Field J. speaking for the Court observed. 
at p. 272. as follows:— 


‘As a matter of course. all laws. ordi- 
nances and regulations in conflict with the 
political character, institution and con- 
stitution of the New Govt. are at once 
displaced. Thus upon a cession of political 
durisdiction and legislative power—and the 
latter is involved in the former— to the 
United States, the laws of the country In 
support of an established religion of abri- 
dging the freedom of the press. or authori- 
zing cruel and unusual punishments. and 
the like, would at once cease to be of ob- 
ligatory force without any declaration to 
that effect: and the laws of the country on 
other subjects would necessarily be super- 
seded by existing laws of the new gov- 
ernment upon the same matters.’ 


The same view was reiterated by the 
Supreme Court of the United States of 
America in a later decision in Vilas v. 
Citv of Manila. (1910) 55 Law Ed 491. We 
are not concerned in this case with the 
general principles enunciated bv the law 
of America. but only with the express 
provisions of Article 372 of our Constitu- 
tion. That apart. it mav also be inappro- 
priate to rely upon the legal consequences 
of a cession of a State under the American 
law for the interpretation of Article 372 
of our Constitution. which deals with a 
different situation and lavs down ex- 
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pressly the legal position to meet the 
Same,’ 


In considering the question whether the 
impugned Act is ultra vires the State Le- 
gislature what we should therefore, be 
concerned with is whether there is any 
provision in the Constitution of Jammu 
and Kashmir or in the Constitution of 
India as applicable to the State. which. by 
express terms or by necessary implication, 
renders it incompetent for the State Le- 
fislature to make the impugned Act. That 
makes it necessary to notice the provisions 
of part XI and part XII of the Constitu- 
tion of India and those of part VIII of 
the Constitution of Jammu and Kashmir. 
Part VIII of the Constitution of Jammu 
and Kashmir. like part XII of the Consti- 
tution of India deals with Finance and 
Part XI of the Constitution of India deals 
with the distribution of legislative 
powers between the Union and the State. 
The provisions of part XI of the Constitu- 
tion of India as applicable to the State of 
Jammu and Kashmir indicate that the 
Parliament has powers to make laws for 
the State in respect of certain matters in 
the Union List and certain others in the 
concurrent list, The residual powers of 
legislation unlike other States in India.are 
vested in the State of Jammu and Kash- 
mir. The legislative entries in the Union 
and the concurrent lists applicable to the 
Jammu and Kashmir State nowhere deal 
with the imposition of taxes or fees in the 
courts in the State. This is equally so 
about other States in India. The legisla= 
tive competence of the States in India €x- 
cluding the State of Jammu and Kashmir 
in the matter is, however, circumscribed 
by entrv 3 of the State List which reads 
as under:— 


“Administration of justice: constitu- 
tion and organization of all courts. except 
the Supreme Court and the High Court 
officers and servants of the High Court 
procedure in rent and revenue courts 
fees taken i in all courts except the Supreme 
Court.’ 

It is not so circumscribed in the case of 
State of Jammu and Kashmir to which 
this entry does not apply. The 
question whether the imposition 
levied under the impugned Act is a tax 
or fee and justifiable under entry 3 of 
State list. on which lengthy arguments 
were addressed on either side. does not 
therefore really fall for consideration in 
this case. Whatever may be the nature of 
the contribution levied under the impugn- 
ed Act. it clearly falls under the residual 
legislative powers of the State. That power 
to make such levy is also nowhere taken 
away from the State of Jammu and Kash- 
mir by any provision contained in part 
XII of the Constitution of India or bv that 
of part VIII of the Constitution of the 
State dealing with Finance. On the other 
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hand Article 277 contained in Part XII 
of the Constitution of India which applies 
to the State of Jammu and Kashmir eau- 
ally with other States in India. provides 
that all taxes, duties. cesses or fees which 
immediately before the commencement of 
the Constitution. were being levied by the 
Govt. of anv State or by a municipality 
or loca] authority may. notwithstanding 
that these taxes, duties. cesses or fees are 
mentioned in the Union List. continue to 
tbe levied to be applied to the same pur- 
poses until provision to the contrary is 
made by the Parliament. This article has. 
however. no application to the present 
Case because the contribution leviable 
under the impugned Act in the courts in 
the State. whether construed as a tax or 
fee, is nowhere mentioned in the Union 
List as applicable to the State of Jammu 
and Kashmir. For these reasons. I hold 
that the impugned Act is intra vires the 
Jammu and Kashmir State Legislature. 


37. Next comes the question that 
the impugned Act denies or at Jeast abri- 
dges the protection given by Article 14 of 
the Constitution of India and is therefore 
void and unenforceable. Dwelling on this 
question Mr. Tassadaque Hussain arsued 


that Article 14 guarantees to everv citizen. 


the right of access to the courts for the 
protection of his rights and the preven- 
tion and redressal of his wrongs: that the 
monetary levy imposed by the impugned 
Act on such access to the courts in the 
State of Jammu and Kashmir constitutes 
denial or. at anv rate. abridgment of 
that right: and. that the impugned Act is 
therefore void under Article 13 of the 
Constitution of India. 


38. It is an attribute of every 
modern State to provide machinery for the 
maintenance of right or in other words 
for the administration of justice within 
the State. At the top of this machinery 
Stand courts. They are the arbiters 
of what is right and what is wrong 
according to the law of the land. To them 
the people go for the enforcement of legal 
rights and for avenging legal wrongs. Our 
Constitution. has made provision for 
setting up courts in the country to which 
recourse mav be had for the adiudication 
of disputes relating to legal rights. The 
right of a citizen to have access to the 
courts for the assertion of vindication of 
legal rights is. therefore. an essen 
feature of the Constitution. Without any- 

else the right cannot. however. be 
construed as a right guaranteed by the 
Constitution. Here it is that Article 14 
comes into plav. That article guarantees 
fo every person within the territory of 
Indig eauality before law and equal pro- 
tection of laws. The equality enshrined 
in this Article is unattainable unless pre~ 
dicated with equal access to courts. Equal 
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access to Court must. therefore, be re- 
garded as an inalienable part of this arti- 
cle. It necessarily follows that every 
citizen has an equal right of access to 
Courts for determination of disputes res- 
pecting legal rights. In support I mav 
refer to certain observations made by 
the Supreme Court in case Ram Prasad 
Narayan Sahi v. The State of Bihar. 
1953 SCR 1129 = {AIR 1953 SC 215). At 
p. 1134 the Court observed :— 


“This is purely a dispute betwee 
private parties and a matter for deter- 
mination by duly constituted courts to 
which is entrusted. in every free and 
civilised societv. the important function 
of adiudicating on disputed legal rights. 
after observing the well-established pro- 
cedural safeguards which include the 
right to be heard. the right to ‘produce 
witnesses and so forth. This is the pro- ` 
tection which the law guarantees equally 
to all persons. and our Constitution pro- 
hibits by Article 14 every State _ from 
denving such protection to anvone.” 
pe then again at pages 1142-43 as fol- 
Ows:— 


“What the Legislature has done is 
to single out these two  indiv-duals 
and deny them the right which every 
Indian citizen possesses to have his rights 
adjudicated upon by a jiudicia) tribunal 
in accordance with the law which applies 
to his case. The meanest of citizens has 
a Tight of access to a Court of law for the 
redress of his just grievances and it is 
of this right that the appellants have 
been deprived bv this Act.” 


39. It must. therefore. be conced- 
ed that every citizen has a right though 
only an equal right of access to the courts 
for the assertion and vindication o7 his 
legal rights and that the right is guarant- 
eed under Article 14 of the Constitution 
of India. Under the impugned. Act no 
citizen can avail of such access to the 
courts in the Jammu and Kashmir State 
unless he: pays court-fees. Undoubtedly 
the impugned Act raises some obstacles 
in the exercise of that right. The aues- 
tion. that arises is whether the impugned 
Act is void on that account. 


40. The power to levv tax is an 
incident of sovereignty and every State 
(I use the word ‘State’ here in the sense 
of implying a political society called the 
State) -has plenary powers of taxation 
subiect only to the limitations prescribed 
by its Constitution. This principle is re- 
flected in Article 265 of the Constitution 
of India which provides: 


“No tax shall be levied or collected 
except by authority of law”. Here law 
clearly implies a validly enacted law as 
the impugned Act is. The word ‘Tax’ has 


been used in the generic sense including ~ 
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_ the species like fee. duty and other im- 

posts. For purnoses of this article it 
makes no difference whether the levy jm- 
posed under the impugned Act is a tax 
or fea, The impugned Act is. therefore, 
a manifestation of the power vested in 


the Jammu and Kashmir State under 
Article 265. 
41. Thus on the one hand every 


citizen has a right of access to the courts 
in the Jammu and Kashmir State guaran- 
teed under Article 14 of the Constitution 
of India and on the other there is a right 
vested in the State Legislature to levv 
tax under the Impusned Act on such ac- 
cess under Article 265 of the Constitu- 
tion of India. The two rights exist side 
by side and flow from different _ pro~- 
visions of the same Constitution. It is 
difficult to hold that one excludes the 
other. Holding so would mean that Arti- 
cle 14 or Article 265 is redundant. ‘That 
is not possible. They are parts of one 
organic whole and must co-exist. Thev 
must be reconciled and harmonised: 


42. The question that inevitably 
arises is how to reconcile the provisions 
of Article 14 with those of Article 265. 
The best way in which, in my opinion, 
this can be done is to hold that Article 14 
constitutes a restriction on the abuse and 
not on the use of power to levy tax un- 
der. Article 265. In other words if the 
tax imposed is excessive or oppresslve or 
even otherwise aimed at undulv abrids- 
ing or destroving a right conferred by 
Article 14, it shall be unconstitutional. 
But if on the other hand tax levied is 
reasonable and raised onlv for legitimate 
revenue purposes. jt shall be valid even 
if it mav adverselv affect anv right con- 
ferred by Article 14. This leaves room 
from judicial review in appropriate 
cases. 


43. In the present case it was nof 
suggested that levving of court-fees un- 
der the impugned Act was a deliberate 
attempt to abridge or destrov the right 
of access to the courts in the State nor 
also that such fee was so excessive or 
oppressive as to virtually abridge or des- 
troy such right. It must therefore be 
held that the couft-fee jleviable under the 
impugned Act is neither improper nor 
unconstitutional. 

44. The decision in Prem Chand 
Garg v Excise Commissioner, U. P. (AIR 
1963 SC 996) relied on by Mr. Tassadaque 
Hussain does not really help him. That 
was a case in which Rule 12 of Order 35 
of Supreme Court Rules and Orders was 
challenged in so far as it reauired giving 
of security for costs in a petiion under 
Article 32 of the Constitution of India. It 
was argued that the Rule retarded the 
assertion or vindication of fundamental 
rules ta move the Supreme Court under 
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Article 32 and was also not justifiable 
under Articles 142 (1) and 145 (1) (Ð and 
as such if was unconstitutional. The 
argument found favour with the maiority 
who declared the rule to be void and in- 
operative. The decision proceeded pri-+ 
marily on the ground that the rule was 
Not justifiable under Article 142 under 
which it was purported to have been 
made nor also under Article 145 (1) (f) to 
which it was sought to be related at the 
time of arguments. The decision would 
have perhaps been different, as actually 
it is of the minority. if the rule were 
found to be justifiable either under Arti- 
cle 142 or under Article 145 (1) (£). This 
decision has therefore no bearing on the 
present case in which .the monetary levy 
Imposed by the impugned Act has been 
found to be justifiable under Article 265. 
if that were not so. the levy could aroro- 
priately be construed as an unconstitu« 
tional restriction on the Tight of access 
to the courts guaranteed by Article 14 
just as the rule requiring giving of secu- 
rity was held to be in relation to the 
Tight to move the Supreme Court under 
Article 32. The decision is therefore 
clearly distinguishable in the instant case 


‘and does not affect the conclusion arriv< 


ed at above. 


45. Then comes the question that 
Section 7 of the impugned Act is discri- 
minatory and, therefore, violative of the 
Article 14 of the Constitution of India. 
Section 7 classifies suits into various cate- 
Rories and provides rules for the com= 
putation of value for purposes of court 
fees in each category. The valuation fs 
related to the relief claimed in the suit. 
The only flaw pointed out by Mr. Tas- 
sadque Hussain in this section is that 
while in a suit for injunction the value 
for purposes of court fee mav be small 
compared with the actual value of the 
property devending on the amount at 
which the relief is valued bv the plaintiff 
under S$. 7 (iv) (ce), that cannot be so 
under S. 7 (1) in a money suit where the 
value for purposes of court-fee must 
be equal to the amount actually claimed. 
the result being that in a suit for in- 
junction involving property worth one lac 
rupees the court fee pavable is much less 
than in a money suit of equivalent value. 
although the labour involved in the latter 
suit may be the same as in the former 
and mav even be less. Suits for monev 
constitute a categorv separate from the 
suits for injunction. If different stan- 
dards have been provided for compu‘a-= 
tion of value for purposes of court fees 
for the two categories. that would not 
constitute discrimination. The question of 
such discrimination could arise if diffe- 
rent standards were provided within one 
category or the other. The principle of 
Article 14 is that like should be treated 
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alike and not that unlike should he 
treated as if they were the same. Here 
each category is unlike the othen Ac- 
cordingly the standards prescribed for 
evaluation of court-fees In one category 
need not necessarily be the same as in 
the other to satisfy the requirements of 
Art. 14. If actually different standards 
have been prescribed for different cate- 
gories and the result is that the burden 
is unequal amongst various categories, 
that will not be hit by the said Article. 
That is a matter of legislative policy 
with which the courts are not concern- 
ed. Equally so the conditions laid down 
in O. 33 G. P. C. for earning exemption 
from payment of court fees. Viewed from 
the limited angle projected by Mr. Tas- 
sadaue Hussain Section 7 cannot be said 
to be violative of Article 14. 

46. In the result I agree that the 
impugned Act is intra vires and consti- 
tutional and that the plaintiff is liable to 
Pay court fee in accordance therewith 


Order accordingly. 
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The Jammu & Kashmir Bank Ltd., 
eee v. Chandra Prakash, Respon- 
ent. 


First Appeal No. 34 of 1972. D/~ 
19-4-1973. against order of Dist. J. Jammu 
D/- 18-12-1971. 


(A) J. & K. Limitation Act (9 of 1995), 
Sch. 1, Article 90 — Starting point of H- 
mitation -— (X-Ref:— Limitation Act 
(1963), Sch. 1, ‘Article 22). 

In monev suits against bank as gov- 
erned by Article 90 of J. & K. Limitation 
Act, Article 22 of new Limitation Act, the 

period of limitation will start running 
frcm the date of demand and not from the 
daze of refusal. AIR 1960 Mad 264 held ta 
be no longer good law in view of AIR 1964 

SC 1256. Case law discussed 
(Paras 17. 22) 

(B) J. & K. Limitation Act (9 of 1995), 
Section 19 — Mere assurance by banker 
to depositer,. when amounts to acknowle- 
dgement (X-Ref:— Limitation Act (1963) 
Section 20). 


Mere assurance by the General Manas 
ger of a bank to a depositor that his de- 
mand to receive back his deposits will 
receive due consideration bv itself shows 
that there is an implied acknowledg- 
ment of the ability to pay even 
‘though it is conditioned by the fact that 
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_ @ix vears after the first 


payments will be made on receipt of re- 
cords by the bank. Test to determine when 
a document can be said to amount fo an 
acknowledgment laid down. 
(Paras 37. 34, 32. 27. 25) 
D. D. Thakur, for Appellant: S. P. 
Gupta, for Respondent. 


ALI C. J.:-~ This is a defendants ap- 
peal against the judgment and decree af 
the learned D. J. Jammu bv which the 
plaintiff’s suit for récoverv of Rs. 10,)00/~ 
Was. decreed with costs. 

2. The facts giving rise to the pre- 
sent appeal mav be summarized as follows. 
The plaintiff alleged that he belonged to 
a respectable family of Mirpur and kad a 
flourishing business in soap and sugar. He 
had a current account with the defendant 
Bank as also accounts with other Banks. 
It is the admitted case of the parties that 
the Jammu and Kashmir Bank had a 
branch at Mirpur where the plaintiff was 
living before partition. The plaintiff fur- 
ther alleged that during the raids of 1947 
Mirpur was occupied by the enemy and 
the plaintiff along with other persons were 
held prisoners and all the documents and 
books in his possession including the pass 
book of the current account were snatched 
away by the enemy. 


Sometime after. however. the rlain< 
tff was repatriated to Jammu and he 
made several representations to and de- 
mands from the Jammu & Kashmir Bank 
at Jammu and Srinagar to pav up the 
amount but to no effect. The plaintiff 
further relied on a communication receiv- 

by him from the Bank dated 
10-5-1948 wherein the plaintiff was assur- 
ed that payment of the amount claimed 
by him would be duly considered. He 
waited for a long time in order to give an 
opportunitv to the Bank to fulfil its com- 
mitment but when he lost all hones, he 
gave.a final notice asking the Bank to 
refund the sum of Rs. 10.000/- lving in 
his current account at the Mirpur branch 
and on the Bank’s refusal filed fhe pre- 
sent suit. 


3. The notice was given on 13-1- 
1971 but the defendant refused to refund 
the amount by its reply dated 4-2-1971. 
The suit was therefore filed before the 
D. J. on 9-2-1971. 

4, The suit was contested by the 
defendant on the grounds that the plain- 
tif had no document to prove that he had 
any account with the branch of the de- 
fendant Bank at Mirpur. or even if the 
plaintiff had an account the defendant had 
no knowledge of it. that neither the re- 
cord nor the assets of the Mirpur branch 
of the Bank had been received bv the de- 
fendant so as to test the validitv of the 
plaintiffs case and that the suit was time- 
barred. inasmuch as it was filed more than 
demand was 
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made by the plaintiff in 1948. On the 
' pleadings of the parties the learned 
D. J. framed the following issues :— 

(1) Whether the plaintiff had to his 
credit a sum of Rs. 10.000/- in current 
account with J&K Bank branch Mirpur 
in 1947 when Mirpur fell into enemv 
hands? O. P. P. : 

(2) Whether the plaintiff is entitled 
to anv interest. if so. how? O. P. P. 


(3) Whether the suit of the plaintiff 


is within time? 

(4) Relief? O. P. P. í 

The learned D. J. on a consideration 
‘of the evidence of the parties found that 
the plaintiff had proved that a sum of 
Rs. 10,000/- was lying to his credit in the 
current account. of the defendant Bank 
at Mirpur which was not paid to him. The 
learned Judge further found that the suit 
was not barred bv limitation because the 
first demand made in 1948 was not refu- 
sed by the defendant but only an assu- 
rance was given to the plaintiff and the 
final demand was refused only in 1971 
by letter of the defendant dated 4-2- 
1971 and therefore limitation would run 
from that date. and on the basis of this 
calculation the suit was within time. 

5. In support of the plaintiff's case, 
PWs. Barkat Ram. Vidva Nath, Madan 
Lal and Mehash Chand were examined. 
par plaintiff also went into the witness 

Ox. 


6. PW 1 Barkat Ram who was a 
member of the Town Area Committee at 
Mirpur and is respectable witness has de- 
posed that the plaintiff had a current ac- 
count with the defendant Bank at Mirpur 
and his last credit balance was Rs. 10.000/-. 
The witness has further deposed that the 
Pass book of the current account of the 
plaintiff was seized by the enemy. 

7. PW 2. Vidva Nath, was also liy- 
ing at the Alibeg camp at Mirpur with the 
plaintiff and he also proves that the plain- 
tiff had two accounts with the defendant 
Bank: one in the current account and the 
other in the S. B. Account. 

8. The evidence of PW 3. Madan 
Lal, is rather important because he is a 
close relation of the plaintiff and has 


clearly stated that he had seen the pass’ 


books of the S. B. and the current ac- 
counts with his own eves and had found 
Rs. 10.000/- as the last entrv standing to 
the credit of the plaintiff and that these 
documents were forcibly taken away 
from him by the enemy. 


9. All these facts have been fully 


corroborated by the plaintiff. Chandra 
Prakash. 
10. Ex. P-A is the copy of the 


statement of accounts of the defendant 
Bank’s Mirpur branch as it sood on 31-12- 
67. The total assets of the Bank. accord- 
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ing to this statement of accounts, were 
Shown as 5,81.775:97. 

11 Similarly Ex. P-B is the Gene 
ral Ledger Balance of the defendant 
Bank at Mirpur as on 10-10-1947. In item 
No. 3 current, call deposits and credit 
balances are shown as Rs. 9.93,'744.87. 

12. The defendant has not produc- 
ed anv evidence in rebuttal to falsify the 
truth of these statements of account or to 
show that the entire amount of the credit 
balance had been liauidated bv pavment 
to the various creditors. 


13. The learned Judge. on a Care- 
ful consideration of the evidence, has in 
our opinion rightly held that the plaintiff 
had proved the following facts. 

(1) That the plaintiff had a current 
account with the defendant Bank at Mire 


pur. 
(2) That the last credit balance stand» 
in va favour of the plaintiff was Rs 
,000/-. ` 


(3) That the pass book of the Curren 
Account which was in possession of the 
plaintiff had been seized by the enemy. 
No evidence has been adduced by the de- 
fendant to disprove any of these facts. In 
these circumstances we fullv agree with 
the findings of fact arrived at bv the 
learned judge. 


14. The defendant produced only 
two witnesses namely Brij Krishan and 
Ghulam Mohi-ud-Din. Brij Krishan deni- 
ed that the plaintiff had any current ac« 
count with the Mirpur branch of the de- 
fendant Bank. The learned Judge has 
rightly pointed out that this witness has ° 
spoken a blatant lie inasmuch as in cross~ 
examination he has stated that he was 
merely a clerk and that he was not deal- 
ing with payments nor was he concerned 
with deposits and cash. In these circum» 
stances jt is manifest that this witness was 
not at all competent to depose whether 
the plaintiff had a current account with 
the defendant Bank or not. The learned 
Judge has also given cogent reasons for 
disbelieving this witness. 

15. D. W. 2 Ghulam Mohi-ud-Din 
stated that he had received balance- 
sheets till 10-10-47 from the Mirpur branch 
of the Bank, but the names of depositors 
were not entered therein. The witness 
further deposed that as the current acs 
count was not with the head office, he 
was not in a position to State whether the 
plaintiff had anv current account with the 
Bank. Thus the evidence of this witness is 
also of no assistance to the defendant. 

16. In ‘view. of these circumstances 
the learned D. J. was right in disbelieving 
the case put forward bv the defendant 
that the plaintiff had no account with the 
defendant Bank at Mirpur. We further 
endorse the finding of fact recorded by 
the learned D. J. that the plaintiff has 


1974 


proved that he had a current account with 
the defendant Bank at Mirpur. 

17. Mr. Thakur, counsel for the ap- 
pellant, has also not seriously challenged 
the findings of fact arrived at by the 
learned D. J. but has based his argument 
on the question of limitation. The learned 
counsel argued that the learned D. J. was 
in error in holding that the period of limi~ 
tation would run from the date of Te- 
(contd. on coL 2) 


J. & K. Bank v. Chandra Prakash (FB) (Ali C. J.) [Prs. 16-22] J. & K. 37 


fusal and not from the date of demand. 
It was contended that the plaintiff had 
made a demand as far back as 1948 and 
therefore the period of limitation would 
tun from that date. and hence the suit 
was hopelessly barred by limitation. þe- 
cause six years expired some time in the 
year 1954. In support of his contention the 
learned counsel relied on the language of 
Article 90 of the Limitation Act which 
runs thus:— 


Description of Period of Time from which period 
suit. Limitation. begins to run. 
' For money deposited under Six Years. When the demand is 
an agreement that it shall made. 


be payable on demand, 
including money of a cus- 
tomer in the hands of his 
banker so payable. 


It is true that Article 90 clearly mentions 
the fact that limitation would run from 
the date when the demand is made. Tt 
however. appears that some authorities 
have laid down that time cannot run un- 
less demand is refused. We are unable to 
agree with this view. and we find oursel= 
ves in complete agreement with the pro- 
position adumbrated bv the learned coun~ 
sel for the appellant that in cases govern- 
ed by Article 90 the period of limitation 
would start running from the date of de~ 
mand and not from the date of refusal. 
Indeed if we were to hold that the period 
of limitation would run from the date of 
refusal. then it would amount to adding 
Or importing additional words in Article 90 
which will be against the well-settled 
canons of interpretation of statutes. Fur- 
thermore the obiect of the Limitation Act 
is to make a litigant conscious of | 
rights so that he is vigilant in enforcing 
the same, 

If a demand has been made and 
has not been replied to within a reasonable 
time (a period of six vears is undoubtedly 
a reasonable time), then the law shows no 
indulgence to the litigant because there 
is a sufficiently long interval for the lti- 
gant to realize that if the demand is-not 
answered, it amounts to refusal. It is mani- 
fest that a refusal mav be implied 
or express. Where a demand is not an- 
swered within a reasonable time — which 
in all probability should be below six 
years — the conduct of the defendant 
amounts to an implied refusal In these 
circumstances therefore the legislature in 
[ts wisdom fixed the point of time from 
which limitation is to run from the date 
of the demand rather than that of refusal. 
In Abdul Karim v. Dv. Custodian Gene- 
ral, AIR 1964 SC 1256 at p. 1259 their 
Lordships of the Supreme Court observed 
as follows:— 

“Further as this was a deposit. limita= 
tion would run at the earliest from the 


date of demand and there is no evidence 
that any demand was made bv the appel- 
lant’s sister for the return of the money 
before she migrated to Pakistan. There- 
fore, the period of limitation had not even 
begun to Tun on the date the apnellant’s 
sister migrated to Pakistan. assuming Arti~ 
ee of Limitation Act, No. 9 of 1998’ an- 


i 18. Their Lordships clearly held 
in this case that limitation under Arti- 
cle 60 of the Indian Limitation Act (Arti- 
cle 90 of the State Limitation Act) would 
Tun from the date of the demand. 


_, 19.. To the same effect are the de- 
cisions in AIR 1970 Bom 262 and a Divi- 
slon Bench decision of this Court in 1962 
Kash LJ 15 = (AIR 1963 J&K 29) 


‘20. - It is true that a somewhat con~ 
trary view has been taken in Baleguru- 
muthy y. Chinnaswami, AIR 1960 Mad 264 
wherein it was held that in case of money 
deposits the right to sue would not arise 
till there has been a demand and a refusal. 

21. _The view of the Madras High 
Court is diametrically opposed to the view 
laid down bv the Supreme Court in AIR 
1964 SC 1256 (Supra) and therefore it is 
not possible for us to relv on this decision. 

_ 22, On the other hand there is a 
Division Bench authority of our own High 
Court in the Jammu and Kashmir Bank 
v. Nirmala Devi AIR 1959 J&K 85 at p. 
87 wherein it has been held that the 
period of limitation would run from the 


-date of demand. Nair J. sneaking for the 


Division Bench observed as follows:— 


“The conclusion fis therefore inescana= 
ble that in the present cases the appel- 
Jant-Bank held the amounts as deposits 
payable on demand, after the term fixed 
in respect of them expired. It follows 
that the eases fall under Art. 90 of tha 
State Limitation Act (Corresponding to 
Art. 60 of the Indian Limitation Act) and 
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the period of limitation will begin to run 
only from the date of the demand by the 
respondents depositors.” 


Moreover there are observations in a re- 
cent decision of the Supreme Court which 
also favour the view that the period of 
limitation would run from the date of de- 
mand and not from the date of refusal. 
In Ram Janki Devi v. Jussila] Kamlanat 
AIR 1971 SC 2551 at p. 2556 their Lord- 
shins of the Supreme Court indicated that 
the demand must be unqualified. Their 
Lordships held in express terms that limi- 
tation would run from the date of demand. 
In this connection their Lordships observ- 
ed as follows:— 


"The view of Calcutta. Bombay, and 
Madras High Courts is that there must be 
an unaualified demand for the whole sum 
before the limitation can start in case of 
demand for return of the amount deposit- 
ed. (See ATR 1921 Cal 644. AIR 1927 Bom 
362 and AIR 1932 Mad 685). That is the 
correct position in lew.” 


In view of the authorities (Supra) we are 
clearly of the opinion that in cases cover~ 
ed by Article 90 of the State Limitation 
Act (Article 60 of the Indian Limitation 
Act) the period of limitation would run 
from the date of demand and not from the 
date of refusal It may be that in some 
eases the demand is coupled with refusal. 
In such cases there would be no difficul-~ 
ty in appvlving the provisions of Article 90. 
because both the dates are the same. For 
these reasons. therefore, the view taken 
by the learned District Judge that the 
period of limitation would run from the 
date of refusal by the defendant in 1971 
appears to be legally erroneotis and can« 
not be sustained. 


23- This. however, does not dispose 
‘of the question because the counsel for 
the respondent submitted that even if 
the period of limitation be taken from the 
date of demand. the said period would be 
deemed to have been extended by an ac- 
knowledgment made by the defendant 
Bank in wTiting clearly admitting its liabi- 
litv to pav the amount to the plaintiff 
The argument is that the letter of the 
Bank, Ex. DA amounts to an acknowledge- 
ment within the meaning of Section 19 of 
the State Limitation Act and therefore 
extends the period of limitation. In order 
to appreciate this argument. it mav be 
necessarv to understand the background 
against which the letter Ex. D. A. was 
written by the Bank. To begin with. we 
have alreadv held that it is proved to the 
hilt that the plaintiff had a current ac~ 
count with the Jammu and Kashmir Bank 
at Mirpur and that he also possessed a Pass 
Book of the said account which was either 
lost or seized by the enemy. 

It has also been found bv us that the 
Statement of Accounts of the defendant 


A. I. Rx 


whose authenticity has not been challeng= 
ed before us clearly shows that a conside- 
rable amount was due to various creditors 
or depositors and the entire amount shown 
in the statement of Accounts had not been 
liquidated. Lastly when the plaintiff came 
to Jammu, after he was able to extricate 
himself from the clutches of the enemy. 
he admittedly wrote a letter to the defen- 
dant asking it to pay the amount of Rs. 
10,000/- which was lving in the current 
account of the Bank at Mirpur. To this 
demand made by the plaintiff. the Bank 
wrote the letter Ex. D. A. (Supra) dated 
10-1-1948 which runs as under:—~ 
“Chandra Prakash 


S/o. L. Balmukund. 
C/o. S. Chetram, 
Parade. Jammu (Tawi) 

Your a/e with our Mirpur branch: 

With reference to vour letter of the 
25th ultimo I have to advise that vour 
request will receive due consideration as 
and when the records of our Mirpur offica 
are available, 

Sd/- General Manaver, 
J&K Bank.” 


24. Lastly it is not disputed befora 
us that the letter was signed by the Gene- 
ral Manager who was the duly authoris- 
ed agent of the Bank and therefore was 
in a position to make acknowledgement 
of the liability of the Bank. 


25. Havine regard to these admif- 
ted circumstances, it has now to be seen 
whether or not the letter amounts to a2 
acknowledgment within the meaning of 
Section 19 of the Limitation Act The 
learned counsel for the appellant submit- 
ted that the letter merely gives an assur- 
ance that the claim of the plaintiff ‘will 
be considered but does not contain an ad- 
mission either express or implied of the 
liability of the Bank to pay and therefore 
it does not fall within the four corners of 
Section 19 of the Act. Learned counsel for 
the appellant relied ọn a number of au- 
thorities in support of the proposition 
that an acknowledgment must be clear 
and specific and must show that the jural 
relationship between the parties has been 
admitted and that there is either an €x- 
press or by a necessary intendment a pro- 
mise to pay. 


We have no dispute with the proposi- 
tion adurnbrated bv the learned counsel 
for the appellant. but the question is whe- 
ther the said proposition applies to the 


` present document (Supra), Before going 


to the document, it may be necessary to 
mention as to what are the features of a 
valid acknowledgement under Section 19 
of the Act. It mav be mentioned that the 
Limitation Act does not prescribe any par- 
ticular form in which the acknowledge- 
ment is to be made. In our opinion the 
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following conditions must be satisfied be- 
fore a document can be said to be an ac- 
knowledgment under Sec. 19 of the Act. 

1) It should constitute facts from 
which a reasonable admission of liability 
can be drawn. 

2) The document must contain evi- 
dence of a jural relationship of debtor and 
creditor, 

3) The recitals in the document must 
amount to a conscious acknowledgment 


of a subsisting liability and not of a past - 


one, 

(4) The Courts should construe the 
terms of the document liberally but at the 
same time should not spell out or attri- 
bute anv intention to the debtor which 
was, not expressed in the document. 

We are fortified in this view bv the fol- 
lowing decisions: 

1. AIR 1955 Cal 194. 

2. AIR 1961 SC 1236. 

3. AIR 1961 Pat 134. 

å. ATR 1964 Mad 169 (FB). 


26. These conditions were clearly 
rejterated by a recent decision of the 
Supreme Court in L. C. Mills vy. Aluminium 
Corpn. of India. AIR 1971 SC 1482. 1485 
wherein their Lordships of the Supreme 
Court under almost similar circumstances 
held that'the document in that case con- 
stituted an acknowledgement. Their Lord~ 
Ships observed as follows:— 


_“It is clear that the statement on 
which the plea of acknowledgement is 
founded must relate to a subsisting liabi- 
lity as the section requires that it must be 
made before the expiration of the period 
prescribed under the Act. It need not, 
however amount to a promise to pay for 
en acknowledgement does not create a 
new Tight of action but merely extends 
the period of limitation. The statement 
need not indicate the exact nature of the 
specific character of the liability. The 
words used in the statement in question, 
however must relate to a present subsist- 
ing liability and indicate the existence of 
jural relationship between the parties, 
such as, for instance. that of a debtor and 
a creditor, and the intention to admit such 
jural relationship. Such an intention need 
not be in express terms and can be inferr-« 
ed bv implication from the nature of the 
admission and the surrounding circum< 
stances. Generally speaking, a liberal con 
struction of the statement in question 
should be given. That of course does not 
mean that where a statement is mada 
without intending to admit the existence 
of jural relationship, such intention should 
be fastened on the person making the 
statement by an involved and far-fetched 


r 


Teasoning.” , 


27. Now in the instant case haw 
ing regard to the nature of the language 
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employed in the letter Ex. D. A. it fs clear 
that the General Manager of the Bank has 
Siven a categorical assurance in unequi- 
vocal terms that the demand of the plain= 
tiff will receive due consideration. (The 
words “will receive due consideration” are 
really strong terms sufficient to indicate 
that there is an implied acknowledgement 
of the liability to pay. This acknow- 
ledgement however is conditioned orlv by 
the fact that the payment will be made 
as and when the records of the Mirpur 
branch were available. It is the admitted 
case of the parties that the records of the 
Mirpur office were not available to the 
Bank when the suit was filed and are not 
available even today. In these circum- 
stances the acknowledgement continues to; 
be in full force). 


28. In Basant Kumar v. Roshan 
Lal, AIR 1954 Nag 300 at p. 304 a Division 
Bench comprising Hidavatullah J. (as he 
then was) and Kaushalendra Rao, J. held 
that a document of an exactly similar 
nature and containing almost the same 
words as EX. DA amounted to an acknow- 
ledgement. In that case the words used 
in the document were as follows:— 


You should kindly send vour claim 
fo the Karvalava immediatelv. so that it 
may be examined and the amount mav be 
sent”. . 
and their Lordships held :— 

“The reply in our view means that 
the defendants admitted their liability to 
the plaintiff and were willing to pav the 
amount on examining the claim.” 

29. Similarly in almost identical 
terms in Skeet vy. Lindsay (1877) 36 LT 98 
the Socement contained the following 
words:— 


“If vou send me the particulars of 
your account I shall have it examined and 
cheque sent to vou for the amount due, 
but you must be under some mistake in 
supposing that the amount due you is 
anything like the sum you now claim.” 

30. In construing thig document 
their Lordships held that there was a 
clear and absolute acknowledgement suffi- 
cient to take the case out of the statute 
of limitation. 

31. To the same effect are the de=- 
cisions in AIR 1944 Lah_65 and AIR 1949 
Hast Puni 219. 


32. In the instant case also the 


‘words ‘will receive due consideration’ 


clearly show that there is an implied ac- 
knowledgement of thesliability to pav. but 
H is conditioned bv the fact that the pay- 
ment will be made when the records are 
available, 


Sas Mr. Thakur appearing for the 
appellant submitted that a conditional ac- 
knowledgement is not contemplated by. 


` 


t 
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the provisions of Section 19 of the Act. 
We are, however. unable to agree with 
this view. because thereʻis abundant au- 
thority for the proposition that a condi- 
tional acknowledgement also falls within 
the purview of the Section. The leading 
case on this point is Mahiram v. Rupchand 
(1906) 33 Ind App 165 = ILR 33 Cal 1047 
at pp. 1059-1060 wherein their- Lordships 
of the Privy .Council held as follows :— 

“It has not, however been argued that 
there was a promise to pay in any event, 
and the learned Judge does not seem to 
have considered the meaning. which ap- 
pears to their Lordships to be the natural 
one. that the words import an admission 
of: liability. if the balance should prove to 
be against the respondent coupled with the 
‘fulfilment of the condition a state of 
things which in all reason and sound 
sense places the acknowledgement upon 
the same footing as an acknowledgement 
unconditional in the first instance, from 
which. in English law. a promise to pav 
has always been inferred) The Indian 
Limitation Act Section 19 however. savs 
nothing about a promise to Pav and re- 
quires only a definite admission of liabi- 
lity. as to which there can be no reason 
for departing from the English principle 
that an unaualified admission and an 
admission aualified by a condition. which 
is fulfilled, stand upon precisely the same 


` footing.” 


34. It is therefore clear that ac- 
cording to their Lordships’ view an un- 
qualified admission or of an admission 
qualified bv a condition. both standing on 
the same footing. do amount to an ac- 
knowledgement within the meaning of 
Section 19 of the Act. 


35. This case was noticed by the 
Supreme Court in AIR 1971 SC 1482 
(Supra) but was distinguished on some 
other grounds. The important fact to be 
seen is that the Supreme Court while 


noticing this decision did not ‘disapprove 


of the same. This decision is therefore 
binding on us- 


36. To the same effect are the de- 
cisions in AIR 1942 Pat 170 and AIR 1948 
Nag 334, 339. In the latter case Bose and 
Padhve JJ. held that the legal effect of 
an admission even if it was coupled with 
a condition amounted to an acknowledge- 
ment of liability within the meaning of 
Section 19. Their Lordships observed as 
under:-— 


“Tt was contended on behalf of the 
committee that the acknowledgement was 
coupled with a condition namely an impli- 
ed promise to pay such sum as would be 
found due bv an arbitrator and as the 
arbitration failed there was no acknowle- 
dgement of liability at all within the 
ferms of Section 19 and reliance was plac- 
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ed on ILR 40 Mad. 701 = (AIR 1917 Mad 

892.) The learned Judges held distinguish- 
ing the Madras case, that quite anart from 
an implied promise to pay whatever would 
be found due by an arbitrator. the admis< 
Sion of an outstanding account constituted 


‘an acknowledgement of Hability within 


the terms of S. 19 and that it afforded 
a fresh starting point of limitation.” 

3T. On a careful consideration of 
the authorities {Supra} and applving. the 
principles enunciated therein. to the facts 
of the present case, we are convinced that 
the letter Ex. DA clearly amounts. to an 
acknowledgement within the meaning of 
S. 19 of the Limitation Act and since the 
acknowledgement is conditioned by the re- 
ceipt of the records by the Bank. the ac- 
knowledgement continues in force even 
now and therefore the suit is not barred 
by limitation, but the period of Hmitation 
is extended till the records are available 

the Bank. 


38. For these reasons we hold thaf 
the suit is not barred bw limitation. We, 
therefore. confirm the judgment of the 
D. J. though on grounds different from 
those given by 

39. The appeal fails and is accord- 
ingly dismissed. but in the circumstances 
without any order as to costs. 


JASWANT SINGH, J.:— I agree. 


MIAN JALAL-UD-DIN, J.:— I hava 
gone through the lucid judgment pre- 
pared by mv Lord the Chief Justice. 
I fully agree with the same and have 
nothing further to add 

Appeal dismissed, 


C 5) 
S. M. F. ALL C. J. AND MUFTI BAHA- 
UD-DIN FAROOQI. J. 

Sh. Mulk Raj. Petitioner v. Hem Raj 
and another, Respondents. 

Civil Revn. No. 24 of 1971. D/- 19-1- 
1973. against Judgment of Addl. Dist. J.. 
Jammu, D/- 29-1-1971. 

Arbitration Act (1940), Section 30 —. 
Grounds for setting aside, award — Mis- 
conduct — What constitutes. 


It is true that the arbitrators are not 
bound bv the rules of evidence contained 
in the Evidence Act but they must follow 
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‘rules of evidence founded on fundamental 


principles of justice. Thev will be guilty 
of judicial misconduct if they decide the 
matter on evidence which is not binding 
on the parties. Accordingly where the 
arbitrators act on a previous statement 
which the partv against whom it is sought 
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to be read had no opportunitv to meet. 
they are guilty of judicial misconduct. 
(Para 4) 
V. S. Malhotra. for Petitioner: D. D. 
Thakur. for Respondents. 


MUFTI, J.:— One. Lala Mulk Rai, 
hereinafter called ‘the plaintiff, filed a 
civil suit against Shri Bakshi Ram and 
Hem Raj. hereinafter called ‘the defen- 
dants’. in the Court of Munsiff Jammu. 
The plaintiff's case was that he owns a 
two’ storeyed house at Buca Danga, 
Jammu. adioining an open space on its 
northern and eastern sides belonging to 
defendant No. 1 and that he had acauired 
a right of easement in respect of two 
smoke chimneys in his house. one in the 
ground floor and the other in the second 
floor and so also in regard to the Jharnas 
(holes) in the parapet walls of the upper 
storey which defendant No. I had no 
right to close. as he proposed to do. bv 
the construction of the house. on the open 
Space at the instance of defendant No. 2. 
His further case was that defendant 
No. 1 had also no right to use the walls 
fn his house adjoining the open space in 
the proposed construction in as much as 
these walls were constructed bv him at 
his own expense. In this context he 
prayed ‘for the grant of a decree for per- 
manent iniunction restraining the defen- 
dants from using the walls. as aforesaid. 
as also from closing the smoke chimneys 
and Jharnas in his house. The defendants 
denied that the walls belonged to the 
plaintiff exclusively and pleaded in the 
alternative that according to the custom 
prevailing in Jammu city a common wall 
could be used by the owners of the ad- 
fcining houses in any manner. They fur~ 
ther pleaded that the plaintiff had not ac- 
quired anv right of easement. The trial 
Court raised the following issues :-—— 

(1) Whether the smoke-chimnevs and 
the Jharnas in dispute have been exist- 
ing for more tham twenty vears. and 
therefore the plaintiff has acauired a right 
of easement in respect of their use whi 
Tight is still subsisting ? O. P. P. 

(2) Whether the walls in dispute are 
eg exclusive property of the plaintiff? 

. P. P. 

(3) In case issue No.. 2 is not proved, 
“whether the said walls are the common 
walls of the parties. and whether, ac- 
cording to the custom prevalent in Jammu, 
the defendants are entitled 9 construct 
on them? O. P. D. 

2. During the promess of the suit 
the parties agreed to refer the dispute to 
the arbitration of Sarva Shri Radha Kri- 


shen Anand. Om Prakash Gupta and Kri-° 


shan Lal. Accordingly they filed the 
agreement Ex. P, W. 1 in the trial Court 
on June 6, 1962. The trial Court record- 
ed the statements of the parties in sup- 
‘port of the agreement and then referred 
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the matter to the arbitration of the said 
arbitrators. The arbitrators made ‘their 
award on 26-9-1962 and filed it in the 
trial Court on the following dav. The 
plaintiff challenged the award on various 
grounds. The obiections found favour 
With the trial Court and the Court set 
aside the award bv its order dated 31-12- 
1962. On appeal] the learned Additional 
District Judge Jammu held that the only 
flaw which could be found in the award 
was that the arbitrators had left issue 
No. ~l' undetermined and that the trial 
Court should, therefore. have more ap- 
propriately remitted the award to the 
arbitrators under Section 16 (1) of the 
Arbitration Act for decision on this issue. 
Accordingly he set aside the order of the 
trial Court and remanded the case to the 
trial Court for fresh directions. Ev its 
order dated 16-7-1963 the trial Court 
referred the matter to the arbitrators with 
the direction that they should give their 
decision on issue No. 1. The arbitrators 
found the issue in favour of the plaintiff 
and filed their award in the Court on 18-1- 
1964. The award was inter alia based 
upon the previous statement of one 


-of the arbitrators namely. Om Pra- 


kash, given by him in a different 
case in the Court of -City Judge 
Jammu on 7-9-1963, who. therefore declin_ 
€d to associate himself with the award and 


- made an endorsement to that effect on the 


award itself. The defendants filed obiec- 
tions and challenged the award. The objec- 
tions were treated as an application under 
Section 33 of the Arbitration Act ard the 
parties were directed to produce their 
evidence. At this stage, on an application 
made by the plaintiff, the case was -rans- 
ferred from the Court of Munsiff. Jammu. 
to the file of City Judge. Jammu. One of 
the objections taken by the deferdants 
was that the award fi. e. subsequent 
award) was invalid and unenforceable be- 
cause one of the arbitrators namely. Om 
Prakash, had not taken part in the praceed- 
ings resulting in the award. This objec- 
tion found favour with the learned Citv 
Judge who held that the award dated 
18-1-1964 was invalid and unenforceable 
and that issue No. J was still open and 
called upon the parties to produce their 
evidence with regard to the same. On 
appeal the learned District Judse Jammu 
recorded a finding to the contrary and 
remanded the case for consideration of — 
the remaining objections taken by the 
defendants. The order was confirmed 
On revision by this Court bv its judg- 
ment dated 3-3-1967. The remaining 
objections taken by the defendants, in 
substance, were that the award dated 
18-1-1964 was procured improperly and 
it was vitiated because it was based on 


the previous statement of one of the arbi- 
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trators. Bv its judgment dated 2-12-1968 
the learned City Judge held that issues 
Nos. 2 and 3 were concluded bv the pre~ 
vious award dated 26-9-1962 and after 
nevativing the remaining obiections., aS 
aforesaid. to the award dated 18-1-1964 
confirmed both the awards and made 
them the rule of the Court. The order 
was upset on appeal by the learned: Ad~ 
ditional District Judge. Jammu. who sef 
aside both the awards dated 26-9-1962 
and 18-1-1964: superseded the order of re- 
ference and directed that the suit be 
tried on its merits by the Court below. 
Hence this revision bv the plaintiff. 

3. The award dated 18-1-1984 is 
mainly founded on the statement of one 
of the arbitrators namely. Om Prakash, 
which was given by him in the Court of 
City Judge. Jammu. in case Mulk Rai v. 
Lala Kapoor Chand, Civil Suit No. 126 of 
1963 on 7-9-1963 in which he stated 
that the present house was built by the 
plaintiff after demolishing the old house 
and that the chimneys and Jharnas in 
dispute were located in the new house af 
the places at which they existed in 
the old house. This is clear from the 
statement of Krishen Lal. another arbi- 
trator, who was examined in the trial 
Court when he says: 

“It is correct to say that with a view 
to maintaining the prestige of Shri Om 
Prakash. one of the arbitrators we gave 
an award different from the one given 
by us earlier on 26-9-1962 because Om 
Prakash had made a statement in a dif- 
ferent case which had a bearing on the 
present award.” 

He makes it more clear in the later part 
of his statement when he savs: 

“From the statement of Om Prakash 
we learnt that the chimnevs and Jharnas 
existed for more than twentv vears ‘and 
so the question of his prestige arose.” 
His repeated use of the word ‘prestige’ 
indicates nothing more than that the 
arbitrators placed implicit reliance on the 
previous Statement of Om Prakash. 


4. The question arises whether 
the action of the arbitrators in placing 
reliance on the previous statement of 
one of them constitutes lega] misconduct 
Tt is true that the arbitrators are not 
bound bv the rules of evidence contain- 
ed in the Evidence Act but that is not the 
same thing as Saying that they are not 


bound by anv rule of evidence. They 
must follow rules of evidence founded 
on fundamental principles of justice. 


They will be guilty of judicial miscon- 
duct if thev decide the matter on evl- 
dence which is not binding on the par- 
ties. Accordingly where the arbitrators 
act on a previous statement which the 
party against whom it is sought to be 
read had no opportunity to meet. they 
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are guilty of judicial misconduct. The’ 
impression cerried by me at the hearing 
of this revision was that Om Prakash had 
made his statement in a suit between 
parties to the present litigation which 
led me to express mv doubts about whe- 
ther reliance placed on this statement by 
the arbitrators constituted legal miscon- 
duct. But on going through the file I 
find that the defendants were not party 
to the suit in which the statement was 
made, It was a suit between the pr2- 
sent plaintiff and somebody else and 
Om Prakash appeared as a witness for 
the plaintiff in that case. The present 
defendants had no opportunity to meef 
the statement of Om Prakash in that 
ease. Accordingly no reliance could be 
placed on this statement even if it was 
verified to be correct by Om Prakash as 
stated by the arbitrators in the award 
dated 19-1-1964. The action of the 
arbitrators in basing their award dated 
19-1-1964 on the statement of Om 
Prakash constitutes, in my opinion. judi- 
cia] misconduct on their part In agree- 
ment with the learned Additional Dist- 
rict Judge, I, therefore, hold that the 
award dated 19-1-1964 is vitiated by: 
misconduct and must be set aside, 


5. On the finding recorded above 
it is therefore open to the parties to 
agitate the matter covered by issue No. I 
before the trial Court but mot so the 
matters covered by issues Nos. 2 and 3 
which are concluded by the previous 
award dated 26-9-1962. as rightly ob- 
served by the trial Court. The learned 
Additional District Judge has however 
taken a contrary view which. I feel. is 
not sustainable. Dealing with question 
of the chimneys the arbitrators had stated 
in the previous award that the presence 
of two chimneys was unnecessary and 
meaningless and that one chimney alone 
in the second storey could serve the pur- 
pose of discharging the smoke from both 
storeyes of the house with a little alte- 
ration which could be done at the ex- 
pense of the defendants. Likewise re- 
ferring to the Jharnas it was observed 
therein that the Jharnas existed in the 
Parapet walls of the upper storev and. 
both the parties could use these walls 
as parapet walls. Observine “that the 
arbitrators bad travelled beyond their 
jurisdiction in adjudicating upon the 
necessity or otherwise of the two chi- 
mneys”, the learned Additional District 
Judge. in his judgment under revision, 
held that the award was liable to be set 
aside on this account. In the end. there- 
fore, he set aside the previous award as 
well. In this he has overlooked the 
judgement of his learned predecessor 
dated 15-5-1963 and the order of the 


_Munsiff dated 16-7-1963 based thereon, 
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according to which issue No. 1 alone was 
referred to the arbitrators for fresh de 
termination. This was done in pursuance 
of Section 16 (1) of the Arbitration Act 
according to which the Court may remit 
the award in whole or onlv a part of it 
for reconsideration. The part not re- 
mitted became final and so viewed issues 
Nos. 2 and 3 stood concluded by it. It 
was not open to the Additional District 
Judge to reopen the case in this respect 
and set aside the entire award dated 
26-9-1962. His order in this behalf is 
liable to be set aside. , 

6. In the result the judgment of 
the Additional District Judge under revi- 
sion is upheld to the limited extent that 
the award dated 18-1-1964 on Issue No. 1 
is set aside and it is hereby directed that 
the trial Court will determine issue No. 1 
after affording the parties opportunity to 
produce their evidence in relation there- 
to and then pass appropriate orders in the 
ease based on such determination and 
the award dated 26-9-1962 concerning 
fssues Nos 2 and 3. The revision shall 
stand disposed of accordingly. The parties 
will bear their own costs in this court 
They will put in their appearance in the 
tria] court on 5-2-73. 


S. M. F. ALI, C. J.:— TI agree. 
Order accordingly. 
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S. M. F. ALI. C. J. AND JASWANT 
SINGH, J. 

Nazir Ahmad Pandit and another, 
Appellants v. Mst. Haneefa and others, 
Respondents. 
= Civil Misc. Second Appeal Nọ. 64 of 
1970. D/- 19-1-1973. 

(A) Civil P. C. (1908), Order 23, 
Rule 3 — Compromise decree — Matter 
extraneous to the suit included — Decree 
mot rendered invalid thereby -~— Decree 
executable only as to subject-matter of 


the suit. AIR 1957 J & K 26; AIR 1918 
Pat 507, Rel. on. (Paras 5,7) 
(B) Civil P. C. (1908), Order 32, 


Rule 7 (1) read with Rule 15 — Compro- 
mise decree against person of unsound 
mind — Non-observance of conditions 
laid down in Rule 7 (1) — Decree passed 
is not without jurisdiction —— Decree 
voidable only at the instance of the per- 
son of unsound mind — (X-Ref :— Civil 
P. C. 1908, S. 47). (Para 8) 


M. A. Bes and J. L. Choudharv. for 
Appellants; Sunder Lal, for Respondent 
No. 1. 
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JASWANT SINGH, J.:— This civil 
second appeal which is directed against 
the decision dated August 22. 1970. of 
the learned District Judge, Srinagar, dis- 
missing appeals Nos. 40 of 1969 and 6 of 
1970. and upholding the decision dated 
November 10. 1969 of the City Judge, 
Srinagar. raises interesting questions rela- 
ting to the validity and executability of 
the compromise decree passed on the 
6th Bhadoon, 2002 (Samvat) in a suit 
brought by Mst. Haneefa Banu. resvon- 
dent. for partition of immovable property 
excluding agricultural lands left by her 
father, Haiee Ahmed Pandit, who ap- 
pears to have been possessed of huge as- 
sets in the form of lands, houses etc. and 
business interests. The said decree ran 
as follows :— 


“AS per compromise a decree for 
partition of property is passed in favour 
of plaintiff and against the defendants. 
Defendant No. 4 has been given up. She 
is discharged. Parties will bear their 
own costs. Since the parties have them~ 
selves made a partition there is no point 
in making a preliminary decree and the 
decree shall therefore be treated as final 
decree. It mav be noted that the terms 
of the compromise are very lone and as 
such these are entered on the reverse of 
cae decree-sheet dated 6th Bhadoon, 


After the passing of the aforesaid decree 
Mst. Haneefa made a number of applica- 
tions for execution of the decree. The 
first of these applications appears to have 
been filed on the 17th Baisakh, 2003, 
which was dismissed on 26th Chet. 2004, 
the second application was filed on 7th 
Poh, 2005, which was consigned to re- 
cords on the 4th Katik. 2006. the third 
application was filed on 13th of Assui. 
2009. which was dismissed on ‘6th Octo- 
ber, 1955 and the fourth application 
which is the last in the series and which 
has unduly lingered on for a long time 
Was filed on 9th March. 1957. On the fling 
of this application the appellants took 
the following objections to the execution 
of the decree: 

(i) That the decree being based upon 
a compromise which included property 
extraneous to the suit, the same is in- 
valid and unenforceable: 

(ii) that the decreé was a nullity 
and inexecutable as Assad Ullah. one of 
the persons against whom the decree was 
passed, was a person of unsound mind and 
no suardian-ad-litem was appointed for 
him: 

(iii) that the decree was also a nul- 
lity and inexecutable as Ahmed Dar. one 
of the defendants, against whom the de- 
cree was passed had already died when 
the compromise was made and the decree 
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was passed and he was not dulv repre- 
sented in the compromise; 

(iv) that the execution is barred by 
limitation. 

2. All these objections were over- 
ruled by the Citv Judge. Srinagar, vide 
his aforesaid order dated November 10. 
1969. On appeal the decision of the City 
Judge. overruling the objections was up- 
held bv the Jearned District Judge. Sri- 
nagar, as stated above. It is against this 
decision that the present appeal has been 
preferred. 


3. Mr. Beg appearing on behalf of 
the appellant has reiterated the aforesaid 
objections which shall be dealt with by 
us ad-seriatim. 

Objection No. I. 

4, For a proper determination of 
this objection. it will be advantageous to 
refer to Order 23. Rule 3 of the Code of 
Civil Procedure which proyides: _ 

"Where it is proved to the satisfac- 
tion of the Court that a suit has been ad- 
justed wholly or in nart by anv lawful 
agreement or compromise, or where the 
defendant satisfies the plaintiff in respect 
of the whole or anv part of the subiect- 
matter of the suit. the Court shall order 
such agreement. compromise or satisfac- 
tion to be recorded. and shall pass a de- 
cree in accordance therewith so far as it 
relates to the suit.” 

5. A careful perusal of the above 
provision would show that the compro- 
mise decree has to be in relation to the 
subject-matter of the suit and not in re- 
lation to the matters extraneous to the 
suit. This does not, however. mean that 
if the parties include extraneous matters 
in the compromise deed and the Court 
passes a decree upon the basis thereof, 
the entire decree is invalid or unenforce< 
able. In a case of this nature the opera- 





ithe matters covered by the suit and it is 
Inerfectly legal for the Court passing the 
decree to execute the same in so far as it 
relates to the matters covered by the 
subject-matter of the suit. We are forti- 
fied in this view bv a Division Bench 
decision of this Court in Duni Chand v, 





Shiv Lal, AIR 1957 J & K 26 where it 
was held: 
‘Where a comvromise comprises 


matters unconnected with the suit, the 
proper course for the Court is to recite 
the compromise aS a whole in its decree 
or in the form of a schedule to the de- 
cree for purposes of reference but to res- 
trict the operative part of the decree to 
those terms of the compromise which re- 
late to the suit.” 

6. To the same effect is the dedi- 
sion of a Special Bench of the Patna High 
Court in Charu Chandra Mitra v. Shambu 
Nath Pandey, AIR 1918 Pat 507. 


tive portion of the decree is restricted to ` 


A. LR. 


7. As therefore rightly held by 
the lower appellate Court the executing 
Court will overlook the portion of the 
decree which relates to the property 
falling outside the scope of the suit and 
confine itself to the matters which fall 
within the scope of the suit The first 
contention raised by Mr. Beg is accord- 
ingly repelled. 

Objection No. 2. 

8. It is no doubt that if a decree 
is passed against a minor without ap- 
Pointment of a guardian the decree is a 
nullity and void and that the same prin- 
ciple is applicable to the ease of g parm 
son of unsourd mind in view of Rule 15 
of Order 32 of the Code of Civil Proce- 
dure, but in the present case it is not 
proved that there was anything on the 
record of the suit in which the decrea 
was passed to establish that Assad Ullah 
Was in fact a person of unsound mind, 
That apart. no appeal challenging the im- 
pugned decree appears to have been filed 
either by Assad Ullah or any other per- 
son affected by the decree on the ground 
of the alleged umsoundness of the for- 
mer. Further the effect of failure to 
comply with Order 32. Rule 7 (i) which 
requires a Sanction of the Court to the 
compromise entered into on behalf of 
the minor to be recorded is specifically 
provided for in Order 32. Rule 7 (2) of 
the Code which savs that any such agree- 
ment or compromise entered into with- 
out the leave of the Court so recorded 
shall be voidable against all the parties 
other than the minor. As held in Kau- 
khalya Devi v. Baiji Nath Sayal, AIR 
i961 SC 790. what the rule really means 
is that the impugned agreement can be 
avoidable by the minor against the par- 
ties who are major and that it cannot 
be avoided bv the parties who are maior 
against the minor. It is voidable and nof 
void. It is voidable at the instance of 
the minor and not at the instance of any 
other party. It is voidable against the 
parties that are maior but not against 
the minor. If the minor wants to avoid 
the said agreement it would be set aside 
but in no case can the infirmity in the 
agreement be used bv other parties for 
the purpose of avoiding it in their own 
interest. The protection of the minor’s 
interest requires that he should be given 
liberty to avoid it. No such considera= 
tion arises in respect of the other par- 
ties to the agreement and thev can make 
No grievance or complaint against th 
agreement on the ground that it has not 
complied with Order 32, Rule 7 (1). The 
non-observance of the condition laid 
down in Rule 1 does not make the agree- 
ment or decree void for it does not affe 
the jurisdiction of the Court at all) The 
non-observance of the said conditio 
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es the agreement or decree only 
oidable at the instance of the minor. 
As already stated the same principles 
pply in case of a defendant of unsound 
mind. the present case. it is signifi- 
cant that it is not Assad Ullah but the 
appellants who are trving to avoid the 
decree. Furthermore. the nullity of the 
decree can be challenged in the execu- 
tion proceedings onlv on the ground that 
the Court which passed the decreé was 
lacking in inherent jurisdiction in the 
sense that it could not have seisin of 
the case because the subject-matter was 
wholly foreign to its jurisdiction or some 
Such other ground which could have the 
effect of rendering the Court entirely 
lacking in jurisdiction in respect pf the 
subject-matter of the suit or over the par- 
ties to it. In the present case no such lack 
of jnherent jurisdiction has been estab- 
lished. It is also worthy of note that no 
objection was raised on behalf of the ap- 
pellants at the stage of the recording of 
the compromise or at any time there- 
aiter, that Assad Ullah was a person of 
unsound mind. As observed bv the 
learned District Judge even Mohd. Maa- 
bool, the father of appellant No. 1 in his 
own miscellaneous appeal No. 9 of 2003, 
filed subsequently in the Court of the 
District Judge did not contend that Assad 
Ullah was a person of unsound mind. 
The second objection is also. therefore, 
rejected. 


Objection No. 3. 


9. There fs also no force in the 
third objection raised on behalf of the 
appellants. Jt is, of course true that a 
decree against a dead person is a nullity 
but as rightly pointed out bv the lower 
appellate Court, it is not established, in 
the present case that Ghulam Ahmed 
Dar, was dead at the time the compro- 
mise decree was passed. It is also signi- 
ficant that no objection to this effect was 
raised at the time of the recording of 
the compromise. Jf Ghulam Ahmed Dar 
had really died before the compromise 
was effected or before the impugned de- 
cree was passed, the appellants or the 
other defendants would not have kept 
quiet at the time of the recording the 
compromise or the passing of the decree, 
We are. therefore, in perfect agreement 
with the findings of the lower appellate 
Court that it is difficult to hold that Ghu- 
lam Ahmed Dar was dead when the com- 
promise was made or the decree was 
passed. We are also in complete agree- 
ment with the finding of the lower an 
pellate Court that Gulam Ahmed Dar 
Was not a necessary party to the suit 
because he derived title from the pre- 
deceased daughter of Ghulam Ahmad 
Pandit. who would not inherit her father. 
Even if therefore Ahmed Dar was dead 
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as alleged it would not ‘affect the vali- 
dity of the executablity of the decree. 
In these circumstances as rightly pointed 
out by the lower appellate Court it is 
not necessary for us to go into the aues- 
tion raisd on behalf of the appellants that 

hulam ed Dar was not duly re- 


‘presented in the suit or in the campro- 


mise. 
Objection No. 4 


_ 10. There is also no force in the 
objection that the decree was unenforce- 
able having become time-barred. As 
stated above, the first execution appli- 
Cation was made on 17th Baisakh 2003 
(Samvat) which was within three vears 
of the passing of the decree. The other 
applications were also within time Our 
attention has not been drawn by the 
learned counsel for the appellants to 
anything in the last application for exe- 
cution which js a continuation of the 
previous applications which would im- 
pel] us to hold that it is time-barred. We 
are, therefore. unable to see any ground 
for sustaining the fourth objection. 

11. For the foregoing reasons we 
find no merit in this appeal which is dis- 
missed but in the circumstances of the 
case without any order as to costs. 


Appeal dismissed, 
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S. M F., ALI, C. J. AND JASWANT 
SINGH, J. 


Collector. Appellant v. Ghulam Qadir 
Sheikh and others, Respondents, 


Appeals Nos. 16, 17 and 30 of 1971, 
and Appeal No. 12 of 1972, D/- 15-1-1973, 
against Judgment and decree of Dist. J., 
Srinagar, D/- 27-4-1971. 31-8-1971 and 
D/- 30-3-1972, respectively. 


(A) Land Acquisition _Act (1894), 
Section 23 (1) — Compensation — Princi- 


‘ples of determination. 


. The Court has to take into considera» 
tion the market value of the land at the 


‘date of publication of the notification 


under Section 6. The measure of market 
value is what willing purchaser might 
pay for the right to land at the date of 
the notification. The average based on 
the value of land runs counter to the 
method indicated in clause firstly of Sec- 
tion 23 (1). 


The broad object underlying pay- 
ment of compensation is, to award. to 
the owner. just equivalent of his pro= 


perty with its existing advantages and 
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potentialities. However in ~ determining 
the compensation for large lands value 
fetched by small plots of lands cannot be 
applied, Case Jaw discussed. 

(Paras 8. 9. 10, 11) 


J. N. Bhan, M. A. Nehvi and A K. 
Malik, for Appellant: R. N. Kaul. S. T. 
n and S. K. Chaku. for Respon= 

ent, 


JASWANT SINGH, J.:— This bunch 
of four appeals which are directed against 
three separate awards given bv three dif- 
ferent District Judges of Srinagar on three 
separate references made to them under 
Section 18 of the Land Acauisition Aci 
(hereinafter referred to as "the Act”) 
shall be disposed. of by this judgment as 
they raise common questions of law and 
arise out of a common award made by 
the Collector. Srinagar, under Section 11 
of the Act. It appears that in connection 
with slum clearance scheme the State 
Government acquired in 1965 a huge area 
of land in two Tehsils of Kashmir 1n- 
cluding 820 Kanals and 15 marlas of 
land in Zoonimar. Srinagar. Proceedings 
for the acquisition of the aforesaid area 
which culminated in the award dated 
January 10, 1966, of the Collector, Sri- 
nagar. commenced on January 14, 1965, 
with the issue of Notification under Sec- 
tion 4 of the Act. 


2. Out of the area acquired im 
Zoonimar, Srinagar. land measuring 27 
Kanals and 7 Marlas described as “Bagh 
Kushki” comprised in Khasra No. 3826 
Min belonged to Ghulam Qadir, Abdul 
Rashid and Ghulam Ali, appellants in 
appeal No. 17 of 1971, land mea- 
suring 5 Kanals and 11 Marlas (con 
sisting of 2 Kanals, 12 Marlas described 
as Bagh Kbushki, 13 Marlas as Bagh Mai- 
dani and 2 Kanals and 6 Marlas as Ghair 
Mumkin) comprised in Khasra Nos. 3871 
and 3872 belonged to Mst. Ateeaa and 
Asghar Ali, respondents in appeal No. 30 
of 1971 and land measuring 28 Kanals, 7 
- Marlas and 3 Sarsais consisting of 17 
Kanals and 12 marlas classed as Bagh 
Khushki, 9 Kanals classed as Maidant and 
1 Kanal and 15 Marlas classed as Ghair 
Mumkin out of Khasra Nos. 3757. 3827, 


3828. 3829. 3833 Min and 3863 belonged to - 


Ghulam Ali Khan. respondent in appeal 
No. 12 of 1972. The Collector assessed 
the compensation for different kinds of 
lands referred to above as under :— 


4/- Baghi Abi ... Rs. 3.991.00 per Kanal 
9/- Baghi Khushki ... Rs. 1,743.80 do 


3/- Maidanj Abi Soim and 


Labroo ete. eo BS. 1,450.40 do 
4]~ Banjer Kadeem and Gair 
Mumkin etc. .. Rs. 737.00 do 


3. On the compensation worked 
out at the above rates Jabrana at the 
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statutory rate of 15% was also allowed by 
the Collector. The Colector, did not, 
however. alow any compensation for 
the trees standing on the plots of lands 
acauired on the ground that the depart- 
ment did not desire to retain them and 
the owners could cut and remove the 
same. In regard to the structures stand- 
ing on the plots of land acquired. it was 
observed by the Collector that the Exe« 
cutive Engineer, Housing Division, had 
been directed to assess the compensation 
and. on the completion of the assessment 
supplementary award in respect of the 
same would be issued. Thus the Collec- 
tor allowed Rs. 51,930.80 to Ghulam 
Qadir and others. appellants in Appeal 
No. 17 of 1971, Rs. 8955.32 to Mst. 
Ateeqa Bano and Asghar Ali, respon- 
dents in appeal No. 30 of 1971 and 
Rs. 54,101.78 to Ghulam Ali Khan, ress 
pondent, in appeal No. 12 of 1972. 


4. The aforesaid land owners re- 
ceived the compensation given to them 
under protest and by separate applica- 
tions made under Section 18 of the Act 
required the Collector to refer their cases 
to the District Court for determination 
of the amount of compensation due to 
them. The Collector granted their prayer 
and referred their cases to the Court. On 
receipt of the references the Court 
issued necessary notices under Section 20 
of the Act. All the references were con- 
tested by the Collector inter alia on the 
grounds that the compensation was fixed 
according to classification of the prices 
of land comprised in the aforesaid area 
keeping in view the reasonable market 
value of the land and the claims made 
by the owners at whose instance the re- 
ferences were made were grossly ex- 
apgerated and baseless. After raising the 
necessary issues and affording an oppor- 
tunity to the parties to adduce their evi- 
dence the Court allowed to Gulam Qadir | 
and others. respondents in anneal No. 17 
of 1971, compensation at the rate of 
Rs. 2,647/- per Kanal on the basis of 
Item No. 15 of the statement of sales 
{Ex. DW 1) produced on behalf of 
the Collector which related to sale’ on 
August 17. 1964. of land measuring 11 
Kanals and 18 Marlas in consideration of 
a sum of Rs. 1,500/-. Thus the Court en- 
hanced the compensation given to Ghu- 
lam Qadir and others. respondents. in ap- 
pea] No. 17 of 1971. by a sum of Rupees 
31,315.96 and also awarded them interest 
at the rate of 4% per annum from the 
date of possession of the land was 
taken to the date of payment The 
Court modified the Collectors award 
by allowing to Mst. Ateeqa Bano 
and Asghar Ali Qureshi compensation at 
the rate of Rs. 4000/- per kanal and 
consequently held them entitled to Rupees 
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92.200 plus Rs. 3.030/~ by wav of statu- 
tory Jabrana at 15% as also to interest 
at 4% per annum from the date the Col- 
lector took possession of the acquired 


land tilt the amount was liquidated in- ` 


slead of Rs. 9,955.22 wiven to them 
the Collector. The Ccur‘ awarded com~ 
pensation to Ghulam Ali. respondent in 
appeal No. 12 of 1972 at the rate of 55 
paisa per sq. ft. and held him entitled to 
Rs. %0.770.92 ir addition to the compen- 
sation already allowed to him by the Col- 
lector. It is against these awards of the 
Court that the aforesaid appeals have 
been preferred, 


5. The learned counsel] appearing 
on behalf of the Collector and the State 
have submitted that the compensation al- 
lowed to the aforesaid owners of lands 
was exorbitant and was based on irrele- 
vant considerations. 

6. The learned counsel appearing 
on behalf of the aforesaid proprietors of 
_ the lands have on the other hand urged 
that the compensation awarded to them 
both by the Collector and the Court was 
inadequate and did not represent the 
real market value of the land. 

7. We have carefully considered 
the submissions of the learned counsel 
for the parties. 


8 The principles relating to the 
determination of compensation are con- 
-ltained in Section 23 of the Act which 
aims at providing lawful and iust com- 
pensation for the acauisition made bv the 
State. According to first clause of this 
Section the Court has to take into consi- 
deration the market value of the land 
at the date-of publication of the notifica- 
tion under Section 6 of the Act. It is 
now well recognized that the measure of 
market value is what a willing purchaser 


might at the date of the aforesaid notifi- 


cation pay for the right to the land. (See 
the Special Land Acauisition and Rehabi- 
litation Officer. Sagar v. M. S. Seshagirl 
Rao, AIR 18968- SC 1045. 


9. It will be advantageous to refer 
to the following observations made in 
State of Gujarat v. Vakhatsinghii Vaie- 
singhji Vaghela, AIR 1968 SC 1481; 

"In the ease of land the market value 
is generally ascertained on a considera- 
tion of the prices obtained bv sale of ad- 
jacent lands with similar- advantages. 
Where there are no sales of comparable 
lands. the value must be found in some 
other way. One method is to take the 
annual income which the owner is ex- 
pected to obtain from the land and to 
capitalise it by a number of years pur- 
chase. The capitalised: value is then taken 
as the market value which a willing vendor 
might reasonably expect to obtain from a 

willing buyer. ïn some: special cases 
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awards have been given on the basis of - 


the reinstatement value which is assessed 
according to the cost of acquiring an 
equally convenient land or premises. This 
method should not be adopted where the 
market value deduced from the income 
derived from the lands would fairly com- 
pensate the owner and in no case rae- 
instatement value be ‘given unless re- 
instatement in some other place is bona 
fide intended.” 


It is also well settled that the broad ob- 
ject underlying the principle governing 
the valuation is to award to the owner 
an equivalent of his property with its 
existing advantages and its potentialities. 
(See Smt. Tribeni Devi v. The Collector 
Ranchi, AIR 1972 SC 1417). 


_ 10. At is also well recognised that 
in determining compensation the value 
fetched for small plots of land cannot be 
applied to the lands covering a very large 
extent and that the large area of land 
cannot possibly fetch a price at the same 
rate at which small plots are sold. (See! 
The Collector of Lakhimpur v. Bhuban 
Chandra Dutta, AIR 1971 SC 2015). 


11. Although the learned counsel 
for the Collector have suggested that com- 
pensation should be determined on, the 
basis of the average rate of the three 
years preceding the acquisition ie. 1962, 
1963 and 1964, as adopted by the Collec- - 
tor and the learned counsel for the 
owners of lands have contended that the 
compensation should be according to the 
rates paid by the Municipal Committee 
Srinagar, in the year 1964 for lances ac- 
quired by it in connection with the road 
widening scheme, we think that neither 
of these methods would be a satisfactory 
method of arriving at the compensation. 
The average based on the value of lands 
cannot, in our opinion, be a true guide for 
determination of compensation as it runs 
counter to the method indicated in clause 
firstly of Section 23(1) of the Act. 
Again the rate of compensation paid bv 
the Municipal Committee. Srinagar in 
1964 for the acauisitions made in con- 
nection with the widening of the road. 
cannot serve as a guide for determining 
compensation as the acquisitions were of 
small portions of frontage of some pro- 
perties and as held in AIR 1971 SC 2015 
(Supra) in determining compensation the 
value fetched for smal} plots of land can- 
not be applied to lands covering a very 
large extent. We cannot also over-look 
that market value is the price the pro- 
perty mav fetch in open market if sold 
by an owner uneffected bv the special 
needs of a particular purchaser. 


12. Though the evidence produced 
by the parties in all these cases is not of 
a very satisfactory nature, there is in- 


. hanced amount. 
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trinsic evidence in: the Collector’s award 
itself which can help us in-assessing rea- 
sonable compensation to be awarded to 
the land owners. If according to the 
well-settled principles the market value 
is to be determined from sales of com- 
parable property proximate in time to 
the date ef acauisition and possessing 

e same or similar advantages and sub- 
ject to the same or similar disadvan- 


tages, we fail to see how the Collector’ 


by the same award allowed compensa- 
tion at the rate of Rs. 3,991/- per Kanal 
for 2 Kanals and 10 marlas of Bagh Khu- 
shki situate in the same localitv and al- 
lowed Rs. 1,743.80 for the same quality 
of lands to the other owners. We see 
Mo reason for the Collector awarding 
compensation at one rate to one owner 
and at another rate for similar land to 
= another owner. The invidious distinction 
drawn by the Collector is not at all 
understandable. We think the Collector 
ought to have awarded compensation at 
the rate of Rs. 3,991/~ per kanal for Bagh 
- Khushki. Bagh Maidani and Baniar 
Kadeem etc. as the potential value of the 
plots in the instant cases was the same 
and this would have been in consonance 
with the principles enunciated by their 
Lordships of the Supreme Court in AIR 
1972 SC 1417 (Supra). 


13. Having examined the princi- 
ples governing the determination of com- 
pensation and settled the rate at which 
compensation ought to have been allow- 
ed, let us now take up each appeal sepa- 
rately: 


Appeals Nos. 16 and 17 of 1971 

14. As Ghulam Qadir and others 
respondents in appeal No. 16 of 1971 and 
appellants in apneal No. 17 of 1971. were 
entitled, as indicated above to Rs. 3.991/- 
per Kanal as compensation and have been 
allowed only Rs. 2.647/- per Kanal. we 
dismiss appeal No. 16 of 1971, allow ap- 
- peal No. 17 of 1971, and enhance the com- 
pensation in their favour bv Rs. 1.344/- 
per Kanal. Thev are also held entitled 
to additional solatium of 15% on the en- 
They shall also get in- 
terest at the rate of 4% per annum ‘on 
the amount enhanced from the date the 
Collector took possession of their lands 
to the date the entire payment due to 
them is made. 


Appeal No. 30 of 1971 


15. So far as Mst. Ateeqa Bano 
and Asghar Ali’s case jis concerned we 
think that though in view of the princi- 
ples set out above, the compensation al- 
lowed to them by the Collector was gross- 
ly inadequate, the Court could not have 
awardéd compensation to them at the 
rate of Rs. 4,000/~ per Kanal. This is so 
because as apparent from the statement 
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of Mohamad Yussuf Querishi, Mukhtar of 
Mst. Ateeqa Bano and Asghar Ali, they 
had claimed compensation from the Col- 
lector at the rate of only Rs. 3.500/-' and 
under Section 25 of the Act, they could 
not have been allowed more compensa- 
tion than claimed by them. Appeal No. 
30 of 1971. is. therefore. allowed to the 
extent that instead of Rs. 4,000/- per 
Kanal compensation will be allowed to 
the said respondents at the rate of 
Rs. 3.500/- per Kanal plus 15% by way. 
of statutory solatium and interest at the 
rate of 4% from the date of the taking of 
possession of the land by the Collector 
to the date the said pavment is made to 
em. 


Appeal No. 12 of 1972 

16. So far as Ghulam Ali’s case 
Is concerned we think. there is no war- 
rant for reducing the compensation 
awarded by the Court. As indicated ear- 
lier, Ghulam Ali was entitled to com- 
pensation at the rate of Rs. 3,991/- per 
Kanal Since, however, he has not pre- 
ferred anv appeal against the decision of 


the Court awarding him a lesser com- 


pensation, we are unable to enhance the 
compensation awarded in his favour. 
We would, therefore, maintain. the deci- 
sion of the Court and dismiss appeal No. 
12 of 1972. There will be no order as to 
costs of these appeals, 


Order accordingly. 
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(A) Citizenship Act (1955), Section 9 
s "Voluntarily, — Connotation. of. 


The word ‘voluntary’ as used in 
ordinary legal parlance postulates that 
the act must be done bv a person out of 
hig own free will, his own independent 
volition with free consent and not under 
duress, undue influence or compulsion. 
After all the right of a citizen is q very 
valuable right and before a person loses 
this right the authorities concerned must 
be Satisfied that it was done by him con- 
sciously and knowingly. AIR 1969 AN 
223 (226) and 1926 Ch 824 and AIR 1961 


AR/AR/A279/74/AGT 


1974 S. Mohsin v. 
Mad 129 and AIR 1961 Rai 122 (123). 
Relied on. (Para 7) 


(B) Citizenship Act (1955), Section 9 
(2) — Nature’of enquiry under — Quasi- 
judicial] — Rules of natural justice at- 
tracted, 


An inquiry under Section 9 (2) is 
quasi-judicial] and it must be based on a 
proper appreciation of the evidence, and 
must comply with the cardinal rules of 
natural justice. The matter is not one of 
a purely administrative nature but one of 
substantial importance and therefore 
must be guided by rules of natural ius- 
tice. 

A personal hearing is not a neces- 
sary concomitant of the principles of 
natural justice, but the question whe- 
ther or not a personal hearing should be 
given would depend on the facts and cir- 
cumstances of each case. Where a per- 
Son raises a special plea that he was com- 
pelled by force of circumstances to ob- 
tain a passport from a foreign country. 
the Government should certainly consi- 
der the desirability of giving him a per- 
Sonal hearing and an opportunity to ad- 
duce evidence. The failure of the en- 
quiring authority to give the petitioner a 
personal hearing or an opportunity to 
adduce oral evidence to prove his plea. 
vitiated the inquiry held bv the Central 
Government and has rendered its report 
as being one without a proper inquiry 
in accordance with law and the rules of 
` natural justice. AIR 1965 SC 1623 (1627) 
and AIR 1969 All 223 (229) and AIR 
1966 Madh Pra 346 (348) and AIR 1962 
SC 1052 (1064) and 1970 UJ (SC) 441, 
Relied on: AIR 1967 SC 1398 (1400): 
AIR 1971 SC 1093. Distinguished. 

(Paras 7. 8, 11, T3. 14. 15) 


{ Editorial Note:— Under Section 9 (1) 
of the Citizenship Act (1955) a citizen of 
India who has voluntarily acquired the 
citizenship of another country between 
26th January 1950 (commencement of the 
Constitution) and the commencement of 
that Act (30-12-1955) ceases to be a citi- 
zen of India and under sub-s. (2) of the 
section, the question whether he has ac- 
quired such citizenship of another country 
is to be decided by the Central Govern- 
ment (the authority named under the 
Rules made by the Central Government 
under Section 18 (2) (b) of the Act) and 
not by the Court. This Full Bench de- 
cides the important point that the inquiry 
under Section 9 (2) being of a quasi tudi- 
cial nature the Central Government can- 
not decide the matter arbitrarily accord- 
ing to its sweet will but has to observe 
the principles of natural justice. Though 
a personal hearing is not a necessarv 
concomitant of the principles of natural 
justice, where a person raises a special 
plea that he was compelled by force of 
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circumstances to obtain the passport of 
a foreign country, the Government ought 
to consider the desirability of giving a 
personal hearing and an opportunity of 
adducing evidence to him in support of 
his plea. The failure on the part of the 
Government to do so vitiates the inquiry 
and the consequent order passed against 
the person. [See in this connection 
A. I. R. Commentary on the Constitution 
of India, Art, 5. Note 1, Art. 7, Notes 3.6 
and 8, Art. 9, Note 1 and 3 A.I.R. Manual 
(Vol. 2 {itizenshin Act, S5. 9. Notes 5.6 
— DH 

(C) Citizenship Rules (1955). Sch. MI, 
Para, 3 — Validity of. 


Paragraph 3 of Schedule III only 
lays down a rule of presumptive evi- 
dence or probative proof. It is essen- 
tially a rule of evidence and deals with 
the procedure to be adopted in certain 
cases. Merely because the onus is placed 
by it on the citizen to disprove that the 
acquisition of the passport of a forelgn 
country was not voluntary does not show | 
that the rule has exceeded its limits and 
transcended the provisions of the parent 
statute, particularly when the statute au- 
thorises the Government to frame rules 
for the purpose of regulating the in- | 
quiry to be held under Section 9 (2). AIR 
1962 SC 1052. AIR 1965 SC 1623 (1627): 
Followed. (Para 7) 


(D) Citizenship Act (1955), Section 9 
-Deportation order — Passed without 
proper inquiry against a citizen — Not 
AIR 1962 SC 1778. Follow- 
ed. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1978 All 862, Union of India v.. Smt. 

Chand Putli 20 
AIR 1971 SC 1098 = (1971) 1 SCC 396, 
Union of India v. Jyoti Prakash Mitter 12 
1970 UJ (SC) 441, Mohd. Illyas v. Union 
of India 13 
AIR 1969 All 228,. Abdul Salam v. Union 
of India T 
AIR 1967 SC 1398, State of Assam v 
Gauhati Municipality 11 
AIR ,1966 Madh Pra 346, Nasiruddin v. 
Union of India 7 
AIR 1965 SC 1628, Md. Ayub Khan v. 
Commr. of Police, Madras 7 
AIR 1962 SC 1052, Izhar Ahmad v. D 


sustainable. 


of India 
AIR 1969, SC 1778, Govt. of Andh Pra 
v. Mohd. Khan 16 


AIR 1961 Mad 129 Mohd. Usman ~v. 
State of Madras 7 
AIR 1961 Raj 122, Inder Lall v. Lal 
Singh T 
824, Wilkinson v., Public Tate 


1926 Ch, 


M. A. Beg and Mohi-ud-Din, for 
Petitioner: Advocate-General, J. N. Bhan, 
Asstt. Advocate General and K. N. Raina, 
for Respondents, 
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ALI C. J.:— This is an application by 
_ the petitioner for an appropriate writ in 
order to quash the orders passed by the 
Dy. Secretary, Home-Department, Govern- 
ment of Jammu and Kashmir, difecting de- 
portation of the petitioner to Pakistan in 
pursuance of the orders of the Union Minis- 
try of Home Affairs. The petitioner has 
also prayed for a declaration that he is an 
Indian citizen and is not liable to deporta- 
tion from the territory of India. Finally 
the petitioner has asked for any other ap- 
propriate relief to which he may be entitled 
under law. The petition raises substantial 
questions of law of a unique nature and 
arises in the following circumstances: 


2. The petitioner was born at Daul- 
tabad, Khanayar, Srinagar, on 25-5-1925. 
He was educated in the Government High 
School at Srinagar and joined the S.P. Col- 
lege. The father of the petitioner, the 
late S. Mohd. Shah, was doing business in 
Skardu (Ladakh). In 1945 the petitioner 
also left for Skardu to join his father there 
and in order to support himself, he accept- 
ed the post of a clerk in the Government 
hospital at Skardu in 1947-48. The father 
of the petitioner died in 1967. It may be 
stated here that. Skardu which is a part 
of Ladakh is in law considered to be a part 
of the territory of Kashmir and therefore of 
India even though it is in illegal occupa- 
tion of Pakistan, The petitioner alleges 
that he was a first class state subject within 
the meaning of the Notification dated 20-4- 
1927 and = force of this Notification he 
became a permanent citizen of the State 
- and therefore a citizen of India. The peti- 
tioner received several letters from his 
relation, S. Qazim Shah, inviting him to 
Srinagar because his sister was to be mar- 
ried and therefore he decided to Visit Sri- 
nagar in order to participate in the marri- 
age. In pursuance of this object the peti- 
tioner applied to the Secretary to the Gov- 
ernment Home Department on 5-6-68 for a 
No-Objection Certificate. This application 
-was forwarded by the Home Secretary to 
the Dy. Secretary Union Ministry of Home 
Affairs and after performing a few formali- 
ties, a No-Obejction Certificate was issued 
by the State Government. The petitioner 
further states that as he had no other 
avenue to come back to Srinigar, he was 
compelled to apply for a passport from the 
Pakistan authorities and obtained a visa 
from the High Commr. of India in Islama- 
bad from 9-4-69 for a period of one month. 
Armed with the passport and the visa the 
petitioner left Skardu, crossed the Hussaini- 
wala border between India and Pakistan and 
reached Srinagar on 21-5-69. Since then 
the petitioner has been staying in Srinagar. 
It is further stated by the petitioner that 
he had applied for permission to settle per- 
manently at Srinagar and at one time the 
State Government was inclined to accept 
his application and recommended to the 
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Central Government that he may be ac- 
corded permission for permanent settlement 
at Srinagar. This recommendation does not 
appear to have found favour with the Cen- 
tral Government which insisted on the de- 
pornon of the petitioner. The petitioner 
as also made some other allegations of a 
personal nature against some officers who, 
according to him, were out to grab the pro- 
perty of the petitioner at Srinagar which 
was inherited by him from his father. After 
a great deal of correspondence between the 
State and the Central Government, the 
latter decided that the petitioner should be 


asked to go back to Pakistan as he 
ceased to be an Indian citizen. 
This culminated in the orders of 


deportation passed by the Central Govern- 
ment dated 18-5-7] and 3831-5-71. Being 
unable to get any redress either from the 
State Government or “from the Central 
Government, the petitioner was forced to 
approach this Court for an appropriate writ 
and hence this petition. 


3. The petition has been resisted 
by the two respondents namely, the Central 
Government and the State Government on 
various grounds. The sheet anchor of the 
case of the Government is that the peti- 
tioner having acquired a Pakistani passport 
ceased to be a citizen of India and be- 
came a Pakistan national, and he had 
therefore no justification to stay in India 
after the period of his visa was over. In the 
spontesaind avit filed by the Central Gov- 
ernment it is also suggested that the peti- 
tioner was indulging in subversive activities 
and was a security risk. This aspect of the 
matter is not germane for the decision of 
the issues which are raised in the petition. 


4, The writ petition was heard by 
us at some length when the Central Gov- 
ernment made an application to this Court 
for permission to hold an enquiry under 
the provisions of Section 9 (2) of the Citi- 
zenship Act of 1955 (hereinafter to be re- 
ferred to as the Act), As it was alleged 
that the petitioners case clearly fell within 
the purview of Section 9 of the Act; we 
permitted the Central Government to hold 
an enquiry as contemplated by Section 9 
(2) of the Act. In this connection we pass- 
ed the following order:— 


“We have heard counsel for’ the parties 
at length. In our opinion, it is desirable 
and expedient in the interest of justice to 
allow the Central Government to- hold an 
inquiry into the matter as prayed for by it. 
The inquiry will, however, be subject to the 
decision of the petition on merits. We would 
also like to make it clear that our order 
will not amount to a decision on the appli- 
cability or otherwise of Section 9 of the 
Indian Citizenship Act, to the facts of the 
present case.” 

Thereafter the Central Government issued 
a notice to the petitioner and asked him to 
file his representation which was done by 
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him. After considering the representation 
of the petitioner and seeking further time 
from this Court, the Central Government 
has forwarded its report dated 26-4-73 to 
this Court. The Central Government has 
found that the petitioner had voluntarily 
acquired the citizenship of Pakistan after 
26-1-1950 and before 4-10-1968. As a 
natural consequence which flows from this 
finding of the Central Government, it is 
urged by the State that the petitioner 
should now be deported to Pakistan. The 
petitioner has filed his objections to the 
report of the Central Government wherein 
he has attacked the findings of the Central 
Government on various grounds. In view, 
however, of the facts admitted by the coun- 
sel for the parties, this case lies within a 
narrow compass and it is not necessary for 
us to go into a host of details raised by 
the parties in their petition, objections and 
affidavits. The undisputed facts may be 
stated thus:— 


(1) That the petitioner was undoubted- 
ly a resident of Srinagar and had gone to 
Skardu in 1945 at a time when Skardu was 
part of the erstwhile State of Jammu and 
Kashmir. 


(2) That the petitioner had taken em- 
loyment as a clerk in the Government 
ospital at Skardu in 1947-48. 


(3) That before applying for the Pakis- 
tani passport the petitioner never left 
Skardu either for any territory now includ- 
ed in Pakistan or for, India. 


(4) That after independence when the 
dominions of India and Pakistan were creat- 
ed the Maharaja of Jammu and Kashmir 
signed the Instrument of Accession as a 
result of which the entire Jammu and Kash- 
mir State became an integral part of India. 
As a consequence thereof Skardu where the 
petitioner was residing even after partition 
continued to be territory of the State of 
Jammu and Kashmir and also a part of 
India. 


(5) That after the tribal raids of 1947, 
borders between India and Pakistan in 
the Jammu and Kashmir State were seal- 
ed and it was not physically possible for 
anybody to cross from one territory to an- 
other without risking one’s life. In most 
of the places border areas were strewn with 
mines. 


(6) That the petitioner, after obtaining 
a Pakistani passport came to Srinagar 
through the Hussainiwala border and by 
virtue of the order of deportation he was 
to be deported to Pakistan and his final 
destination was Skardu again which is a 
part of India. 

Thus these admitted facts raise the fol- 
lowing issues:— ° 


(1) Whether or not the petitioner ac- 
quired the Pakistani passport out of his 
own sweet will or was it under duress? 
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(2) Whether the petitioner who had 
all along been a citiezn of India would 
lose his right of citizenship merely ky ob- 
taining a Pakistani passport when he came 
from one part of India to another and in- 
tended to return also from one place in 
India to another (Srinigar to Skardu). 


(83) Whether or not the inquiry held 
by the Central Government under Sec. 9 
(2) of the Act was proper and legal. 


(4 Whether the Central Government 
in holding the inquiry violated the rinci- 
ples of natural justice inasmuch as it did 
not allow the petitioner a personal hearing. 
nor did it give him a chance to adduce 
evidence in support of his pleas. 


5. Appearing for the petitioner, 
Mr. M.A. Beg submitted three main con- 
tentions. In the first place it was argued 
that there is no material to prove that the 
petitioner secured the Pakistani passport 
voluntarily, On the other hand there is 
abundant evidence to show that the peti- 
tioner was compelled by force of circum- 
stances to apply for a Pakistani passpcrt be- 
cause there was no other avenue for him 
to come to Srinagar. Secondly it was 
argued that Rule (8) of Schedule IH of the 
Citizenship Rules framed under the Act is 
ultra vires inasmuch as it lays down a 
substantive Jaw which fructifies the provi- 
sions of the parent statute. Lastly it was 
argued that the Central Government violat- 
ed the rules of natural justice by not giv- 
ing a personal hearing to the petitioner or 
allowing him a chance to adduce oral evi- 
dence in support of the pleas taken , by 
him. The Advocate Gane and the Asstt. 
Advocate General appearing for the respon- 
dents have vehemently contested the argu- 
ments of the learned counsel for the peti- 
tioner and have submitted that in view of 
the ay made by the Central Govern- 
ment, the petition is not maintainable, 
that the acquisition of the Pakistani pass- 
port by the petitioner and his subsequent 
conduct clearly shows that he had secured 
the Pakistani passport with his own sweet- 
will and without any undue influencs, It 
was also submitted that the question as to 
whether or not the petitioner was a Pakis- 
tani Citizen has to be decided by the Cen- 
tral Government and not by this Court. 
Finally it was urged that neither Section 9 
(2) of the Act nor the Rules contain any 
provision which enjoins on the Central 
Government to give e personal hearing to 
the pooner nor was such a hearing ask- 
ed for by the petitioner in his representa- 
tion and therefore the report of the Cen- 
tral Government cannot be assailed on this 
ground. 


6. We have heard counsel for the 
arties at length and have also perused the 
ocuments and affidavits filed_ before us. 

Section 9 (1) of the Act runs thus:— 


“Any citizen of India who by naturali- 
zation, registration or otherwise voluntarily 
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acquires, or has at any time between the 
26th January, 1950 and the commencement 
of this Act voluntarily acquired, the citi- 
zenship of another country shall, upon such 


acquisition or, as the case may be, such 
commencement cease to be a citizen of 
India,’ 


A perusal of this section clearly shows that 
it deals with the termination or loss of 
citizenship by a citizen of India. This sub- 
section lays down three conditions:— 


(1) That a citizen of India has acquir- 
ed citizenship of another country; (2) That 
such acquisition was voluntary and (3) That 
the acquisition was between 26-1-50 and 
the date of commencement of the Act. 


m 


7. In the instant case it is not dis- 
. puted that the petitioner was originally a 
citizen of India, being a resident of Sri- 
nagar and later of Skardu: both places be- 
ing legally and constitutionally part of 
India. It is also not disputed that the peti- 
tioner acquired a Pakistani passport ir the 
year 1969, i.e., between the dates men- 
tioned in the section. /In these circumstan- 
ces it was contended on behalf of the 
Union that Section 9 applies to the facts of 
the present case. We might, however, 
mention here that in the petition the peti- 
tioner had challenged the constitutionality 
of Section 9 so far as it has been made ap- 
plicable to the State of Jammu and Kash- 
mir, but in the course of arguments Mr. 
Beg did not press this point and therefore 
we would, for the purposes of this case, 
assume, that Section 9 was validly applied 
to the - State of Jammu and Kashmir. The 
whole case, however, turns upon the inter- 
pretation of the first part of Section 9, 
namely, whether the acquisition of citizen- 
ship of Pakistan by the petitioner was 
voluntary or not, It seems to us that the 
word voluntary as used in ordinary legal 


parlance postulates that the act must be 
done by a person out of his own free will, 
his own independent volition, with free 


consent and not under duress, undue in- 
fluence or compulsion. After all the right 
of a citizen is a very valuable right and 
before a person loses this right the autho- 
rities concerned must be | satisfied that it 
was done by him consciously and knowing- 
ly. In re. Wilkinson v. Public Trustee, 
1926 Ch. 824, it was held that the word 
voluntarily means the doing of something 
as the result of the free exercise of the 
will, but not something done under a legal 
duty. The same view was taken by Dha- 
van f. in Abdul Salam v. Union of India, 
ATR 1969 All 228 at p. 228 wherein he 
observed as follows:— 


“In my opinion the word voluntarily, 
means that the person obtaining the pass- 
port acted of his own volition and knew the 
nature of his act, and did not act im per- 
formance of a legal duty, nor due to coer- 
ae or fraud, or misrepresentation, or mis- 
take.” 


ALR 


In Mohd. Usman v. State of Madras, 
AIR 1961 Mad 129, 188, a Division Bench 
z the Madras High Court observed as fol- 
Ows:-— l ' 


“As regards the second, the learned 
Advocate General submitted that the ex- 
ression ‘voluntary’ was used in Section 9 
F) in contradistinction to an acquisition of 
citizenship by the operation of law. We 
consider that this submission is well-found- 
ed, and that the expression ‘voluntary’ is 
used in this section to mean , ‘naturaliza- 
tion’ in the narrow sense of that term, and 
as excluding compulsory, involuntary or 
collective naturalisation which some States 
have adopted at different times.” 


To the same effect is a decision of the 
Rajasthan High Court in Inder Lall v. Lal 
Singh, AIR 1961 Raj 122 at p. 125 where- 
i Sarjoo Prasad C. J. observed as fol- 
ows:— 


“In our opinion as held in Mohd. Khan 
v. Government of Andhra Pradesh, AIR 
1957 Andh Pra 1047 the mere fact that a 
passport is given to a person, who is an 
Indian national, whether the passport is 
legal evidence or not cannot lead to any 
irresistible inference that the said person 
had voluntarily acquired the citizenship of 
a foreign State, for such a passport could 
also be issued to a citizen by birth or des- 
cent.” 
A careful review of the authorities (Supra) 
therefore establishes the fact that before a 
person can lese his citizenship under Sec- 
tion 9 it must be shown that he had done 
so voluntarily. This is rather important be- 
cause the sheet anchor of the case of the 
petitioner has been that although he did ac- 
quire a Pakistani passport, he did not do 
so out of his own free will but was com- 
pelled to apply for it in the circumstances 
in which he was placed. Thus the peti- 
tioner’s contention was that the acquisition 
of the passport was under duress and also 
wore free consent. Section 9 (2) runs 
thus:— 


“If any question arises as to whether, 
when or how any person has acquired the 
citizenship of another country, it shall be 
determined by such authority, in such man- 
ner, and having regard to such rules of evi- 
dence, as may be prescribed in this be- 


half.’ 

It would be seen that by virtue of sub- 
section (2) (Supra) the authority prescribed 
is constituted a Tribunal by the Statute for 
the purpose of deciding the question as to 
whether or not a person has acquired the 
citizenship of another country. The words 
‘determined having regard to such rules of 
evidence as may -be prescribed’ clearly show 
that the matter is not one of a purely ad- 
ministrative nature but one of substantial 
importance so that the proceedings con- 
ducted by the authority concerned would 
be quasi-judicial proceedings and therefore 
must be guided by rules of natural justice. 
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The Supreme Court in Md. 
Commr. of Police Madras, 
1623 at p. 1627 made this 
the following words:— 


“Determination of the question postu- 
lates an approach as in a quasi-judicial en- 
quiry; the citizen concerned must be given 
due notice of the nature of the action which 
in the view of the authority involves termi- 
nation of Indian Citizenship, and reason- 
able opportunity must be afforded to the 
citizen to convince the authority that what 
is alleged against him is not true. What 
the scope and extent of the enquiry to be 
made by the authority on a plea raised by 
the citizen concerned should be, depends 
upon the circumstances of each case.” 


Similarly in AIR 1969 All 223 at p. 229, 
it was held that-an inquiry under Sec. 9 
(2) was a Judicial proceeding. Dhavan J. 
observed as follows:— 

“Now it is manifest that the power to 
decide the question whether a person has 
accuired the citizenship of a foreign country 
is quasi-judicial in nature. This means that 
the authority must act judicially and must 
give a reasonable opportunity to the person 
affected by its’ decision to rebut the pre- 
‘sumption which may „arise against him 
under cl. (i) of Schedule HI of Rule 30 of 
the Citizenship Rules. What is a reason- 
able opportunity? It is neither possible nor 
desirable to lay down any rigid test. 


Ayub Khan v. 
AIR 1965 SC 
point clear in 


To the same effect is a decision of the 
M. P. High Court in Nasiruddin v. Union 
of India, AIR 1966 Madh Pra 346 at p. 348, 
wherein a Division Bench of that Court ob- 
served as follows:— 

“In our opinion Rule 80 and the vari- 
ous clauses of Schedule III to the Rules 
not only prescribe the authority competent 
to determine questions mentioned in Sec- 
tion 9 (2) of the Act but also lay down the 
rules of evidence and thereby by necessary 
implication, the manner in which the ques- 
tious have to be determined. This is so 
because it is implicit in the rules of evi- 
dence that the questions have to be ap- 
proached in a quasi-judicial manner,” 

It is therefore manifest that an inquiry 
under Section 9 (2) of the Act is of a 
quasi-judicial nature and it must be based 
on a proper appreciation of the evidence, 


and must comply with the cardinal rules of. 


natural justice. The Government, however, 
went a step further and prescribed rules in 
order to determine the procedure to be 
adopted by the Central Government in 
making an inquiry under Section 9 (2). 
These rules have been made under S. 18 
of the Citizenship Act. Rule 3 of Seche- 
dule ITI runs as follows:— 

“The fact that a citizen of India has 
obtained on any date a passport from the 
Government of any other country shall be 
conclusive proof of his having voluntarily 
acquired the citizenship of that country be- 
fore that date.” 
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A perusal of this rule clearly indicates 
that once a person acquires the passport of 
another country, the presumption will be 
that he has lost his citizenship and the onus 
is on the citizen concerned to show that 
the acquisition of the passport was not 
voluntary, We might here dispose of a 
short argument advanced before us by Mr. 
Beg appearing for the petitioner. He submit- 
ted that by raising a presumption and mak- 
ing the said presumption a conclusive broot 
of the fact that the citizenship was lost, 
the rule travels even beyond the powers 
conferred by the Act. In other words it 
was contended that Rule 3 is not merely a 
procedural provision but a piece of subsJan- 
tive law and. is therefore invalid.. This 
argument has to be stated only to be re- 
jected. Rule 3 in our opinion does no more 
than lay down a rule of presumptive evi- 
dence or probative proof. It is essentially 
a rule of evidence and deals with the pro- 
cedure to be adopted in certain cases. Mere- 
ly because the onus is placed on the citizen 
to disprove that the acquisition of the pass- 
port of a foreign country was not voluntarv 
would not show that the rule has exceeded 
its limits and transcended the provisions of 
the parent statute, particularly when the 
statute authorises the Government to frame 
rules for the purpose of regulating the in- 

uiry to be held under Section 9 (2). An 
identical argument was raised before the 
Supreme Court and was rejected by their 
Lordships in Izhar ‘Ahmad v. Union of 
India, AIR 1962 SC 1052 at p. 1064, 
wherein after an exhaustive discussion of the 
various aspects of the section their Lord- 
ships observed as follows:— 


“The fact of obtaining the passport 
from Pakistan on which a conclusive pre- 
sumption is drawn as to the voluntary ac- 
quisition of the citizenship of Pakistan is 
relevant and the rule merely makes its pro- 
bative value conclusive. Therefore, we are 
not disposed to uphold the objection raised 
by the petitioners that the impugned rule 
is a rule of substantive law and as such, 
falls outside the purview of Section 9 (2). 
If it is a rule of evidence properly so- 
called, it would be within the scope of the 
authority conferred on the Central Govern- 
ment by Section 9 (2) and its validity can- 
not be successfully challenged.” 


As to what is the purport and ambit of 
Rule 3 of Schedule III the matter is now 
concluded by a decision of the Supreme 


Court in AIR 1965 SC 1628 at p. 1627, 
seta their Lordships observed as fol- 
ows:— 


“Paragraph 8 raises a conclusive pre- 
sumption that a citizen of India who has 
obtained a passport from a foreign country 
on any date, has before that date volun- 
tarily acquired citizenship of that other 
country. By the application of: the rule in 
paragraph 3 the authority must regard ob- 
taining of a foreign passport on a particu- 
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Jar date as conclusive proof that the Indian 
citizen has voluntarily acquired citizenship 
of another country before that date. But 
obtaining of a passport of a foreign country 
cannot in all cases merely mean receiving 
the passport. If a plea is raised by the 
citizen that he had not voluntarily obtain- 
ed the passport, the citizen must be afford- 
ed an opportunity to prove that fact. Cases 
may be visualized in which on account ot 
force a person may be compelled or on ac- 
count of fraud or misrepresentation he may 
be induced, without any intention of renun- 
ciation of his Indian Citizenship, to obtain 
a passport from a foreign country. It would 
be difficult to say that such a passport is 
one which has been ‘obtained’ within the 
meaning of Paragraph 3 of Sch. III and 
that a conclusive presumption must arise 
that he has acquired voluntarily citizenship 
of that country.” ` 


8. An analysis 
down by their Lordships 
owing conclusions:— 


(1) That Rule 3 of Schedule III raises 
a presumption that if a person has acquir- 
ed a passport of another country, that shall 
be conclusive proof of the fact that the 
citizenship was lost. 


(2) That before this act can be con- 
clusively proved, the word ‘obtained’ clear- 
ly postulates that the passport must be ac- 
quired by free volition or voluntarily. 


(3) That the onus of proving the fact 
that the passport was not acquired volun- 
tarily but under duress or other circumstan- 
ces is on the citizen concerned and once 
this plea is raised, it has to be examined 
_by the Central Government while making 
an inquiry under Section 9 (2). 

(4) In other words, the expression ‘ob- 
tained a passport’ appearing in Rule 3 of 
Schedule III does not include the physical 
or mechanical act of receiving a passport 
by a person but postulates the securing of 
a passport wilfully and consciously, know- 
ing full well the consequences of the same. 
Once this is proved then the presumption 
under Rule 8 will automatically apply to 
the acquisition of the passport and will 
become a conclusive proof of the loss of 
citizenship. Where, however, it is proved 
that the passport was obtained under duress, 
compulsion, undue influence, fraud or fear, 
it will not amount to obtaining the pass- 

ort within the meaning of Rule 8, Sche- 
ule III and therefore the question of treat- 
ing the acquisition of the passport as con- 
clusive proof of the loss of citizenship would 
not arise. The learned counsel for the peti- 
tioner submitted’ that although the peti- 
tioner had clearly raised the plea in his 
petition as also in his representation to 
the Central Government that he had ac- 
quired the Pakistani passport under force 
of circumstances, inasmuch as there was no 
other avenue for the petitioner to come 
to Srinagar except by applying for a Pakis- 


of the ratio laid 
leads to the fol- 
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tani passport, the Central Government had 
not considered this plea. Illustrating this 
at ek the learned counsel relied on the 
following circumstances:— 


(1) That the petitioner was always a 
citizen of India whether in Srinagar or in 
Skardu; and drew out attention to the pro- 
visions of Section 6 of the State Constitu- 
tion and Articles 5 and 6 of the Constitu- 
tion of India. This position is, however, 
conceded by the learned counsel appearing 
for the respondents. - 


(2) That when the petitioner made an 
application to the Indian High Commr. in 
Pakistan, he ‘did not at all conceal the fact 
that he was a resident of Skardu which 
was Indian territory in illegal occupation of 
Pakistan. In this connection our attention 
was drawn by the learned counsel to the 
letter written by the petitioner (Annexure 
12) wherein he had described himself as . 
resident of Daulatabad, Khanyar, Srinagar 
(Kashmir) India, at present Skardu, Baltistan, 
W. Pakistan. It was thus argued that the 
petitioner did not conceal his identity from 
the High Commr. of India when he applied 
for obtaining a no-objection certificate. In 
his objections to the report he has filed a 
letter written by the First Secretary to the 
High Commr. of India to the peti- 
tioner which is Annexure VI and which 
runs as follows:— 


“I am directed to refer to your letter 
dated the 5th June, 1968 regarding grant of 
‘No-Objection Certificate’ to visit India and 
to say that this Mission is not issuing’ any 
such certificate for visit to India. You are, 
therefore, advised to approach this Mission 
with a request for grant of visa to visit 
India, for which you may send the visa ap- 

lication form charges @ Paisa 40 ‘per set 
or an individual to us. Thereafter the 
forms duly filled in, along with three copies 
of photograph may please be sent to us to 
examine your request.” 


It was argued on the basis of this letter 
that the petitioner in the first instance only 
wanted a no-objection certificate, but he 
was instructed by the High Commr, of 
India in Pakistan to apply for a visa and 
as he had no other option left, he then ap- 
plied for a Pakistani passport and a visa. It 
is true that this letter is a very important 
document and if taken into consideration it 
might prove the plea of the petitioner that 
he did not secure the Pakistani passport 
voluntarily but under advice of the High 
Commr. Unfortunately however the peti- 
tioner did not produce this letter before the ` 
Central Government when he sent up his 
representation in obedience to the notice 
issued by the Central Government when it 
was making an inquiry under Section 9 (2) 
of the Act. But that fact by itself is not 
sufficient to put the petitioner out of Court. 
The present case has had a chequered 
career. The petitioner came to Srinagar in 
1969 to stay here for about two years or 


1974 
more and was permitted to do so by the 
Government. Then he moved this Court 


for an appropriate writ and it was through 
the intervention of this Court that the Cen- 
tral Govt. was permitted to hold an in- 
quiry under Section 9 (2) of the Act. The 
petitioner, therefore, could not be deprived 
of the opportunity of producing this docu- 
ment in Court; and since we are clearly of 
the view that the inquiry held by the Cen- 
tral Govt. was per sé illegal, it would be 
for the Central Government to hold a fresh 
inquiry to consider the importance and 
value of the letter, the authenticity of which 
appears to be beyond challenge. 


9, The learned counsel for the res- 
pondents, however, suggested that the peti- 
tioner had not clearly taken the plea in his 
representation that he acquired the Pakis- 
tani passport under duress or under force 
of circumstances. This, however, does not 
appear to be true because in the represen- 
tation filed by the petitioner to the Central 
Govemment he has made this position more 
than clear. After giving the entire history 
of the accession ete. the petitioner has 
stated as follows:— 


“It is significant to note that though 
the petitioners father had remained in 
Skardu even after its occupation by Pakis- 
tan, the Kashmir property had not been 
declared as an evacuee property. On the 
death of the petitioners ther S. Hakim 
Kazim Shah started a new game, 


“It is evident from the narration here- 
inabove mentioned that the petitioner was 
able to come to Srinagar due to no-objec- 
tion certificate from the Home Department 
of the State which was rendered available 
through the efforts of S. Hakim Kazim 
Shah who was then interested in getting the 
hand of the petitioners daughter for his 
son so that the petitioners property could 
be swallowed. 


strobe Boas ok: |: ók eu”“5 


For, under the circumstances of the case, 
the mere fact that the petitioner obtained a 
Pakistani passport which could be granted 
only to a Pakistan national is innocuous and 
inconsequential. In the case of the peti- 
tioner he was not and could not be a Pakis- 
tani national as heretofore explained, nor 
was the territory -of Skardu a part of the 
territory of Pakistan, and as such the peti- 
tioner retained his Indian Nationality and 
Indian Citizenship, and cannot be deemed 
to have renounced his Indian citizenship by 
mere obtaining the Pakistani passport, there 
‘being no other course open for coming to 
home-land. All the judicial precedents 
bearing on this point pertain to the cases 
where a person had migrated to Pakistan 
and for coming to India obtains a Pakistani 

assport. Even then it has been held that 

iis was not conclusive of the adoption of 
Pakistani Nationalitv. as the obtainment ol 
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Pakistan passport is not out of free will but 
due to the pressure and stress of circum- 
stances and therefore cannot be regarded as 
a willing act.” ; 

(See pp. 86, 42, 61-62 of the represen- 
tation). 


Apart from this, the plea has been taken 


by the petitioner in his pétition-as also in 
the amended petition and as the inquiry 
made by e Central Government 
forms part of the present pro- 


ceedings, a plea taken in the petition would 
be deemed to be taken before the Central 
Government. i 


10. I have, however, pointed out 
above that even in the representation the 
plea has been taken clearly and categori- 
cally. In my opinion the Central Govern- 
ment while making the inquiry appears to - 
have overlooked certain fundamental as- 
pects of the grave issues involved in this 
case. So far there has not been a single 
case in any Court in India where a person 
while travelling from one part of India to 
another has had to obtain a passport from 
a foreign country for travelling “to that part. 
Decided cases deal with such cases where 
persons from India had migrated to Pakis- 
tan either before independence or after or 
returned to India on a Pakistani passport. 
Thus the present case has one clear dis- 
tinction, and that is, whereas in other cases 
which came up before the Courts the per- 
son concerned had migrated to Pakistan and 
had actually resided there for a number o: 


. years before taking a Pakistani passport, the 


poe never migrated to Pakistan at all: 
e had travelled from one part of the coun- 
try, namely, Srinagar to another part of the 
country namely Skardu, and has applied -for 
the Pakistani passport even while he was 
residing at Skardu. 


Another unique aspect of the 
case is that whereas in the case of all other 
persons they were to go back from the 
lace from which they came which was a 
oreign country, in the instant case the peti- 
tioner had to go back to Skardu which is 
again a part of the territory of India. Thus 
the position is that the petitioner will have 
to be deported from Srinagar to Skardu, 
i. e, from one part of India to another. 


It was incumbent on the Central Govern- 
ment to consider these broad aspects care- 


fully because they have got far-reaching 
consequences. 


Il. Finally the representation was 
made by the petitioner as a lay man and 
does not appear to have been drafted by 
expert and therefore the Central Govern- 
ment should have been a little more indul- 
gent in allowing him an opportunity to 
prove the pleas taken by him. This brings 
us to the ird question which arises in 
this case namely whether the inquiry suffers 
from a legal infirmity in that it violates the 
principles of natural justice by not allow- 
ing the petitioner a nercnnal hearing aw a 


resent 


ad 
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chance to adduce evidence. On this point 
while the counsel for the petitioner sub- 
mitted that it was incumbent on the Cen- 
tral Government 
personal hearing and a chance to adduce 
evidence, the Advocate General and the 
Asst. Advocate General have submitted that 
this was not necessary because the petitioner 
did not ask for a personal hearing. Second- 
ly it was contended by the Advocate 
General that as the ee were not in 
a Court, no personal hearing was necessary. 
It is no doubt true that a personal hearing 
is not a necessary concomitant of the 
essential principles of natural justice, but 
the question whether cr not a personal 
hearing should be given to a person would 
naturally depend on the facts and circum- 
stances of each case having regard to the 
seriousness of the right involved and the 
repercussions that the decision of the au- 
thority concerned may cause. The learned 
counsel appearing for the State and the 
Union of India however drew our attention 
to some authorities of the Supreme Court in 
support of the proposition that.even in the 
case of quasi-judicial inquiries, no personal 
hearing or the right to adduce oral evi- 
dence was necessary unless specifically ask- 
ed for. In this connection, reliance was 
placed on a decision of the Supreme Court 
in the State of Assam v. Gauhati Munici- 
pality, AIR 1967 SC 1898 at p. 1400, 
wherein their Lordships observed as fol- 
lows:— 

“Therefore where a provision like Sec- 
tion 298 is fully complied with as in „this 
case and the Board does not ask for an op- 
portunity for personal hearing or for pro- 
duction of materials in support of its ex- 
planation, principles of natural justice do 
not require at the State Government 


should ask the Board to appear for a per- 


` appear for a personal hearing and to 


va 


‘High Court that merely 


sonal hearing and to produce materials in 
support of the explanation. In the absence 
of any demand by the Board of the nature 
indicated above, we cannot agree with the 
because the State 
Government did not call upon the Board to 
pro- 
of its explanation 


duce material in support 
of natural jus- 


it violated the principles 
tice,” 

This cage appears to be clearly distinguish- 
able from the facts of the present case. In 
the first place their Lordships of the 
Supreme Court were dealing with the case 
of supersession of Municipalities which 
were purely an administrative matter. None- 
theless a definite show cause notice con- 
ae the charge sheet against the Muni- 
cipal Board had been submitted and a reply 
was given by the concerned Board, S. 298 
of the Assam Municipal Act contained an 
exhaustive procedure for supersession of the 
Boazd and that procedure was strictly fol- 
lowed. There was no violation of any sta- 
tutory or constitutional provision at all. In 
these circumstances it was manifest that 


to allow the petitioner a. 


Court has itself indicated. 
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the Municipal Board concerned got a full 
and reasonable opportunity as required by 
the statute to make out its case against the 
show cause notice issued by the State. 
Furthermore in that case their Lordships 
did not consider it necessary to decide the 
question as to whether or not under Sec- 
tion 298 of the Assam Municipal Act pro- 
duction of oral and documentary evidence 
at any stage was called for. For these 
reasons therefore this case does not appear 
to be of any assistance to the respondents. 


12, Another case which was relied 
upon by the Asstt. Advocate General is 
Union of India v. Jyoti Prakash Mitter, 


(1971) 1.SCC 896 = (AIR 1971 SC 1093), 
wherein their Lordships while construing 
Article 217 (8) of the Constitution of India 
observed as follows:— 


“Article 217 (8) does not guarantee a 
right of personal earing, In a proceedin 
of a judicial nature, the basic rules o 
natural justice must be followed. The res- 
pondent was on that account entitled to 
make a representation. But it is not neces- 
sarily an incident of the rules of natural 
justice that personal hearing must be given 
to a party likely to be affected by the 
order. Except in proceedings in Courts, a ~ 
mere denial of opportunity of making an 
oral representation will not, without more, 
vitiate the proren . A party likely to 
be affected by a decision jis entitled to 
know the evidence against him, and to have 
an opportunity of making a representation. 
He however cannot claim that an order 
made without affording him an opportunity 
of a personal hearing is invalid?” 
In this case their Lordships were consider- 
ing the scope of a particular Article of the 
Constitution namely, Article 217 (8) and 
held that the language of that Article did 
not envisage that a personal hearing should 
be given in all cases to the judge concern- 
ed. Furthermore it is manifest that under 
Article 217 (8) the power to decide a@ 
matter was vested in the President, the 
highest authority in the whole country, and 
it must therefore be presumed that he 
would act in a fair and reasonable manner. 
The matter did not rest here, but the Presi- 
dent had to consult the Chief Justice of 
India who was the highest judicial authority 
in the country. Their Lordships further 
pointed out in that case “that there was un-_ 
impeachable documentary evidence to prove 
the age of the judge concerned. It was on 
the basis of the totality of these circum- 
stances that their Lordships held that no 
personal hearing was necessary and that 
the order of the President could not be 
held to be invalid because no personal hear- 
ing was given to the Judge. 

13. On the other hand the Supreme 
that there may 


be cases where the right uf personal hear- 
ing and the right to adduce oral evidence 


1974 


may be given. In AIR 1965 SC 1623 
Supe) it was pointed out that the scope 
and the extent of the inquiry to be made 
by the Authority depends upon the circum- 
stances of each case. In a recent case in 
Mohd, Illyas v. Union of India, (1970) UJ 
ae 441, their Lordships observed as fol- 
OWS im 


“This Court in Mohd. Ayubs case 
(Supra) made distinction between receiving 
of a passport and obtaining of a passport. 
It observed that obtaining of a passport of 
a foreign country cannot in all cases mean 
receiving the passport as cases may be visu- 
alised in which “bn account of force or 


fraud a 


s+ t ètes a! 


“It is only when a plea is raised that 
a citizen had not voluntarily obtained the 
passport that he should be afforded an op- 
portunity to prove that fact.” 


see ae 4 
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“It is not his case that he was compel- 
led by force to obtain a passport from 
Pakistan or that he was a victim of any 
fraud.” 
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“On the admitted facts, 
arose for the Government to 
personal hearing or to give him 
nity to adduce oral evidence.” 


The observations (Supra) clearly imply that 
jwhere a person raises a special plea that 
he was compelled by force of circumstances 
to obtain a passport from a foreign country, 
the Government would certainly consider 
the desirability of giving him a personal 
hearing and an opportunity to adduce evi- 
dence. It was also pointed out in that case 
that where such a plea is raised, the citi- 
zen should be afforded an opportunity to 
prove that fact. 


14, In the 
tioner has raised a specific 
an Indian Citizen, that he 
of renouncing his citizenship but was forced 
to apply for passport under compelling cir- 
cumstances because he wanted to visit his 
‘home State. In these circumstances if he 
had to be given an opportunity to prove 
lhis plea it was inherent and implicit that 
not only should he have been given a 
chance of making a representation but also 
a personal hearing and the right to adduce 
oral evidence to prove that the renunciation 
of citizenship was not voluntary. Finally 
the present case contains special and pecu- 
liar features which in our opinion necessi- 
tated a personal hearing and the right. to 
adduce evidence. These circumstances are 
as follows:— 

(a) The decision of the Central Gov- 
ernment was actually a determination and 
the inquiry was undoubtedly a quasi-judicial 
nroceeding. 


© t a o 4 e 


no occasion 
give him a 
an opportu- 


instant case the peti- 
lea that he was 
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(b) The inquiry related to deciding a 
very valuable right ofthe citizen which 
was not only statutory but constitutional 
and which tended to affect his entire des- 
tiny. 

(c) This was a unique case where the 
petitioner being the resident of Pak-occu- 
pied territory of Jammu and Kashmir was 
undoubtedly a citizen of India under Sec- 
tion 6 of the State Constitution as also 
the relevant provisions of the Constitution 
of India: because the Pak-occupied terri- 
tory also is included in the schedule of the 


territories to which the Constitution oł 
India appes The petitioner was seeking 
to travel from one part of the country to 


another through a foreign country and had 
to obtain a passport perforce because his 
pa are through a foreign country was in- 

and there was no other way of visit- 
ing his home State which was also an inte- 
gral part of India. 


Having regard to the unusual complexity 
of the issues and the far-reaching conse-l 
pare involved in the determination ofl 
the right of the petitioner, can it be said 
that the petitioner was not entitled either 
to a personal hearing or a right to adduce 
evidence in order to show that he had not 
renounced his citizenship voluntarily? We 
have no hesitation in holding that in the 
facts and circumstances of the present case 
the Central Government was bound to give 
a personal hearing to the petitioner as also 
the right to adduce oral evidence and 
should have informed the petitioner that 
he had this right, when the notice was 
issued to him to send the representation. 
In fact the notice Annexure A issued to the 
petitioner runs as follows:— 


eeuen Now therefore the said Shri 
Syed Mohsin Shah is required to prove 
within a period of one month that he has 
not voluntarily acquired the citizenship of 
Pakistan before the 4th October, 1968, 


And for this purpose the said Shri 
Syed Mohsin Shah is required to submit 
within one month from the date of service 
of this notice on him to the Government of 
Jammu and Kashmir for onward transmis- 
sion to and consideration of the Central 
Government any representation that he may 
wish to make in the matter and any other 
material that he may wish to rely upon to 
prove that he has not voluntarily acquired 
the citizenship of Pakistan.” 


It will be seen that all that the notice con- 
tains is a direction to the petitioner to 
submit his representation or any other 
material on which he chose to rely. There 
is absolutely no mention in this notice either 
that the petitioner had the right to adduce 
oral evidence or that he was entitled to a 
personal hearing. It is true that the peti- 
tioner has submitted a long representation 
and has not specifically Pee for a personal 
hearing but that by itself in our opinion 
does not put him ‘out of Court. The peti- 
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tioner has mentioned in his representation 
thet at the time he was called to file the 
same he could not get any legal assistance 
because his lawyer was out of India. This 
was an additional reason why the petitioner 
should have been given a more detailed 
notice and should have been allowed a 
chance of personal hearing. On the 
hand in reply to the report filed by the 
respondents the petitioner has produced a 
letter Ex, VI written by the First Secre- 
tary to the High Commission of India at 
Islambad (see page 54 of this report-Ed.) 
which clearly shows that the petitioner 
was advised by the High Commissioner’s 
office to obtain a passport and 
the petitioner therefore obtained a 
passport under the advice of the High 
Commission. The authenticity of this letter 
cannot be doubted and has not been con- 
tested by the respondents. It seems to us 
that if the Central Government were to 
consider the effect of this letter the entire 
complexion of the case might change. 


15. In view of our decision re- 
garding the failure of the Central Govern- 
ment to give the petitioner a personal hear- 
ing or a right to adduce oral evidence to 
pe his plea, it follows that the inquiry 

eld by the Central Government is vitiated 

and the Central Government has given its 
report without a proper inquiry in accord- 
ance with law sad the rules of natural jus- 
tice, and as the report of the Central Gov- 
ermment is based on an inquiry which was 
not valid, the report stands vitiated. In 
these circumstances the order of deporta- 
tion of the petitioner on the basis of the 
report of the Central Government based on 
an invalid inquiry must also fall to the 
ground, 


16. In Govt. of Andh. Pra. v. 
Mohd. Khan, AIR 1962 SC 1778, 1780, it 
was held that the orders of deportation 
ea against a citizen without an inquiry 
y the Central Government were not sus- 
tainable. In this connection their Lordships 
observed as follows:— 


“Therefore, we see no substance in the 
argument that the orders of deportation 
ai by the appellant against the respon- 

ents should be sustained even without an 
inquiry by the Central 
their status.” 

Whether there is no inquiry at all or the 
inquiry made is illegal, the legal conse- 
quence, is the same namely that the order 
based on such an inquiry is not sustain- 
able. It therefore, follows that the provi- 
sions of Section 9 (2) of the Act have not 
been complied with in this case and there- 
fore the order of deportation by the Cen- 
tral Government is invalid. 

16-A, For these reasons I allow this 
ooa and direct the respondents not to 
d 


Government about 


eport the petitioner unless the matter is 
ecided afresh by the Central Government 
after a proper inquiry as pointed out in 


[Prs. 14-21] S. Mohsin v. Union of Incia (FB) (Mufti J.) 


other. 


A.I. B. 


In the circumstances of 


this judgment. 
eno order as to 


this cass, there 


osts. 
MIAN JALAL-UD-DIN, J.:— I agree. 
SYED WASI-UD-DIN, J.:— I agree. 


JASWANT SINGH, J.:— 17-19. I 
have had the advantage of going through 
the ie ent proposed to be delivered by 
my lord the Hon’ble Chief Justice in the 
above noted case. In view of the exhaus- 
tive and illuminating review of the facts and 
caso law bearing on the matter, I have 
very little to add. I wish only to say that 
in view of the decisiony of the Supreme 
Court in AIR 1965 SC 1623 and (1970) 
UJ (SC) 441 it cannot but be held that in 
case ofan enquiry under S. 9 (2) of the 
Citizenship Act, 1955, which is undoubted- 
ly a quasi-judicial enquiry, if a plea is 
raised by a citizen that the obtaining of 
the foreign passport by him was not volun- 
tary, the Central Government should consi- 
der the desirability of giving him a perso- 
nal hearing and afford him a reasonable op- 
portunity of proving the fact by adducing 
evidence in view of the rule regarding con- 
clusive presumption contained in Para- 
graph 3 of Schedule III to the rules fram- 
ed under the Citizenship Act. 


20. The view expressed by the 
Hon'ble Chief Justice regarding personal 
hearing also receives support from the fol- 
lowing observations made by single bench 
of the Allahabad High Ccurt in Union of 
noe v. Smt. Chand Putli, AIR 1973 AI 


“It cannot be doubted that a determi- 
nation by the Central Govt. under Sec. 9 
of the Citizenship Act of 1955 and Rule 30 
framed thereunder without affording a 
reasonable opporiniy to the person con- 
cerned would be illegal and would be no 
determination of the status in the eye of 
law. It has been held by the Supreme 
Court in the case of AIR 1965 SC 1623, 
that the determination of the question pos- 
tulates an approach as in a quasi-judi-ial 
enquiry, the citizen cand must be 
given due notice of the nature of the action 
which in thé view of the authority involves 
determination of Indian Citizenship, and 
reasonable opportunity must be afforded to 
the citizen to convince the authority that 
what is alleged against him is not true. 
What the scope and extent of the enquiry 
to be made by the citizen concerned should 
depend upon the circumstances of each 


2 


case. 


I also agree with the conclusion of the 
Hon'ble Chief Justice that in view of the 
peculiar facts and circumstances of the ins- 
tant case, it cannot be said that a full en- 
quiry in accordance with the provisions of 
Section 9 (2) of the Citizenship Act was 
held by -the Central Government. 

_ MOTTI, J:— 21. Broadly speaking, 
this case raises two questions: ` 
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(1) Whether, in its application to the 
citizens of India belonging to the State of 


Jammu and Kashmir, Section 9 of the Citi-. 


zenship Act was validly enacted and valid- 
ly made applicable to the such citizens; 


(2) Whether the enquiry and the order 
eventually made under Section 9 (2) of the 
Act in the instant case was vitiated. 


Although at the hearing of the appli- 
cation made by the Union Government for 
permission to hold an enquiry under Sec- 
tion 9 of the Citizenship Act, q controversy 
was raised before us, though only briefly, 
as regards the first question, on account 
whereof, we obse#ved that our order on the 
application will not amount to a decision on 
the applicability or otherwise of Section 9 
of the Citizenship Act to the facts of the 

resent case, but it was not pursued at the 
nal hearing of this petition, due perhaps, 
to the change of counsel for the petitioner 
in-between. Accordingly as observed by 
my Lord the Chief Justice we shall assume 
that Section 9 of the Citizenship Act, in so 
far as it applies to the citizens of India be- 
longing to the State of Jammu and Kash- 


mir, was validly made applicable to such 
citizens. 

22. Coming to the second ques- 
ton, it is amply clear that the enquiry held 
and the order eventually passed by the 
Union Govt, under Section 9 (2) of the 

” Citizenship Act are vitiated because the 


Union Government has not considered all 
the pleas raised by the petitioner or even 
all the documents bearing on the same nor 
also given an opportunity to the petitioner 
to produce his evidence or even afforded 
an opportunity to him to be heard personal- 
ly. In view of the fact that the question 
of citizenship is a vital matter affecting the 
life and career of a person and his progeny, 
it will be idle to contend that the enquiry 
need not be detailed and objective or that 
the person affected by the order need not 
be afforded an opportunity to produce evi- 
dence or be heard personally. In that 
view I agree with the order proposed to 
be made by my Lord, the Chief Justice. 


Petition allowed. 
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Ghulam Ahmad v. Mohd. Sidiq (FB) (M. Jalal-ud-din J.) 


[Pr. 1] J. & K. 59 


(A) Transfer of Property Act (1882), 
S. 129 — Saving of Muhammadan law — 
Ss. 123 and 129 do not supersede the Mu- 
hammadan law on matter relating to mak- 
ing of oral gifts and therefore registered 
instrument is not necessary. 


. By the amendment in 1929 the 
words “or to affect any rule of Moham- 
madan Law” have been deliberately sub- 
stituted in order to exclude the operation 
of chapter VII in regard to gifts made by 
persons professing muslim faith and made 
under that law. This has indeed made all 
the difference in the case of gifts made 
under any rule of Mohammadan law and 
under any other law. ‘Thus if all the for- 
malities as prescribed by the Mohammadan 
law relating to making of gifts are satisfied 
i.e. there is a declaration by the donor of 
his intention to make a gift, there is ac- 
ceptance of the gift by the donee, and deli- 
very of possession of the property is com- 

lete, the gift is valid notwithstanding the 
ct that it is made orally without anv ins- 
trument. But if there is executed an instru- 
ment and its execution is contemporaneous 
with the making of the gift then in that 
case the instrument must be registered as 
provided under Section 17 of the Registra- 
tion Act. If, however, the making of the 
gift is an antecedent act and a deed is exe: 
cuted afterwards as evidencing the said 
transaction that does not require registra- 
tion as it is an instrument made after the 
gift is made and does not therefore create, 
make or complete the gift thereby transfer- 
ring the ownership of the property from 
the executant to the person in whose 

favour it is executed. Case law discussed. 
(Paras 7, 14) 

(B) Transfer of Property Act (1882), 
S. 122 — Gift — Hiba-Bil-Iwaz or Hiba — 
Distinction, 

A gift in lieu of natural love and 
affection or services is a Hiba and not a 
Hiba-bil-Iwaz which is a gift in return on 
certain occasion by a person who has re- 
rel presents from others. (1888) ILR 11 

oll. 


1, Foll (Para 15) 
Cases Referred: Chronological Paras 
ATR 1987 All 25, Mt. Kulsum Bibi v. 

Bashir Ahma 15 


Ts 
AIR 1936 All 600, Mt. Kulsum Bibi v. 
Shiam Sunder Lal 7,9 
ATR 1984 Oudh 168, Abdul Hamid v. 
Abdul Ghani 7; 8 
ATR 1929 Pat 417, Mt. Tabera v. Ajodhya 
Prasad 12 


AIR 1927 Cal 199, Emperor v. Monmotha 


Nath Mitter 7, 10 
AIR 1916 All 851 = 35 Ind Cas 14, 
Karam Ilahi v. Sharif-ud-Dia 7, il 


(1888) ILR 11 All 1, Rahim Bakhsh’ v. 

nage = Hasan fe ee 15 

é cae te ussain, for ellant; Jj. N. 
Bhan, for Respondents, me ! 

M. JALAL-UD-DIN, J.:— The follow- 

ing proposition of law has been referred to 


` 
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the Full Bench fr an authoritative pro- 
nouncement, 


(1) Whether in view of the provisions 
of Sections 123 and 129 of the Transfer of 
Property Act the Muhamandan Law on the 
question of gifts stands superseded; and 
whether it is necessary that there should be 
a registered instrument as required by Sec- 
tions 1238 and 188 of the Transfer oë Pro- 
perty Act in the case of gifts made under 
that law. 


2. The facts leading to this refer- 
` ence are as follows: 


A suit for partition was bronght by 
Moh’d Sidiq Dareel in the Court of Sub- 
Judge (Judge Small Causes Court) Srinagar 
on the ground that he had’ purchased 7 
shares from Mst, Zooni out of the joint pro- 
perty left by Moh’d Sofi her ancestor. It 
was pleaded on behalf of the first defen- 
dant that Mst. Zooni had already relin- 
quished her entire title in favour of her 
brother Ghulam Ahmad ‘Sofi the defendant 
therefore she had no title left to transfer it 
to the vendee plaintif.: The trial Court 
held that the plea raised by the defendant 
as regards the oral gift made by Mst. Zooni 


_ in favour of her brother was established. It 


therefore dismissed the suit of the plaintiff. 
On appeal before the District Judge the 
legal character of the transaction of the 
oral gift was challenged on behalf of the 
- plaintiff. The learned District Judge dis- 
countenanced the proposition of the ora 
gift. He found that in order- to constitute 
a valid gift there must be a registered ins- 
trument for this purpose. Transfer of pro- 
perty without such an instrument was in- 
valid. He therefore decreed the suit of the 
plaintif. A further appeal was taken by 
Ghulam Ahmad Sofi the defendant before 
this Court. An argument was advanced 
that the oral gift was valid in the instant 
case, and that Sections 123 and 129 of the 
Transfer of Property Act did not supersede 
the Mohammadan Law on the subject. As 
Mst. Zooni had already gifted away the 
suit property in favour of her brother, 
therefore, there was. no title or interest left 
a her to transfer it by sale to the plain- 
tiit. 

It was also argued that even if Mst. 
Zooni had gifted tbe property in considera- 
tion of some services that would not make 
the transaction as Hiba-Bil-Iwaz or clothe 
it with sale, but it would nevertheless be 
a pure and simple gift. This propcsition 
of law was, howevér, controverted at the 
bar. It was argued or behalf of .the plain- 
tif respondent that in view of the manda- 
tory provisions of Sections 123 and 129 and 
138 of the Transfer of Property Act no 
oral gift of the property could be validly 
made. It wes a sham transaction. Chap- 
ter VII of the ‘Transfer of Property Act 
superseded the rule of Musim Law relat- 
ing to making of gifts. The learned single 
Judge who heard the appéal found the 


A. I. R. 


question involved of considerable impor- 
tance. He, therefore, referred it to the 
Full Bench. This is how the case has 
come before us. 


3. We have heard the elaborate 
arguments of the learned counsel for the 
parties. Appearing for the appellants Mr. 
S. T. Hussain has submitted that the posi- 
tion under the Muslim Law in regard to 
making of gifts is that a gift in order to 
be valid must be’ made in accordance with 
the forms prescribed by that law. There is 
no necessity that there should be an instru-- 
ment in writing for this purpose. Gift 
under the Muslim law is*complete as soon 
as a declaration to this effect is made 
the donor and it is accepted by the donee 
and its possession is given by the donor to 
the donee. When these essential conditions 
are satisfied the gift becomes complete and 
valid. Sections 128 and 138 of the Trans- 
fer of Property Act have no application to 
the gifts made under the Muslim Law. Our 
attention has also been invited to Sec..129 
of the Transfer of Property Act which saves 
the gifts made under the Muslim Law from 
the operation of Chapter VII of Transfer 
of Property Act. He has further canvassed 
the proposition that in matters relating to 
gifts the parties are to be guided by their 
personal law and this is in accordance with 
Section 4 of the Sri Pratap Consolidation 
of Laws of 1974. In the instant case it 
is submitted that there was an oral gift 


made by Mst. Zooni in favour of her 
brother. All the conditions required by 
Muslim law relating to making of gift are 


satisfied, therefore, the gift was valid. The 
first appellate Court, it is submitted has 
proceeded on an erroneous assumption of 
law and has committed legal error in cons- 
truing the law on the subject. The gift in 
the present case was valid notwithstanding 
the fact that there was no instrument in 
writing. The transaction partook of a pure 
and simple gift although it was made in 
consideration of some services rendered. 
The transaction could neither be termed as 
Hiba-Bil-Iwaz nor sale. 


4, Mr. J. N. Bhan learned counsel 
for the respondents has on the other hand 
seriously disputed the correctness of this 
proposition of law. He has argued that 
Section 129 of the Transfer of Property 
Act clearly made Section 123 applicable to 
all gifts made by Hindus, Buddhists or 
Muslims alike. According to Section 123 a 
gift could only be made by effecting a re- 
istered instrument signed by the donor and 
attested by atleast two witnesses. Atten- 
tion is also invited to Section 138 of the 
Treusfer of Property Act according to 
which no transfer of inmovable property is 
valid unless and until it is in writing and 
registered according to the law relating to 
registration of deeds. Reliance is also plac- 
ed on Section 17 of the Jammu and Kash- 
mir Registration Act. It is also submitted 
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that the allegation of transaction of gift 
was not established on facts and that assum- 
ing that there was any such transaction the 
same was only relinquishment and not gift. 
Even if the story of the defendants were 
accepted the act of Mst. Zooni would not 
constitute a pure and simple gift but the 
transaction would be in exchange for some- 
thing which therefore detracted it from the 
attributes of a gift. 


5. In order to appreciate the legal 
position it is necessary to refer to Sec- 
tion 129 of the Transfer of Property Act 
which reads as under: . 


“Nothing in” this Chapter relates to 
gifts of movable property made in contem- 
plation of death, or shall be deemed to 
affect, save as provided by Section 128, 
any rule of Hindu or Buddhist law, or to 
affect any rule of Mohammedan Law.” 


6. According to this section noth- 
ing in Chapter VII i.e. from Section 122 to 
128 (inclusive) relating to gifts is to affect 
any rule of Mohammedan law. This sec- 
tion, therefore, clearly saves all gifts made 
under the Mohammedan law from the 
operation of this Chapter. The scheme of 
the aforesaid section is that whereas gifts 
made under Hindu or Budhist law must be 
made in accordance with Section 123 of 
the Transfer of Property Act, this is not so 
as far as gifts made under the Mohamme- 
dan law are concerned. The words “or to 
affect any rule of Mohammedan law” occur- 
ring last of all in Section 129 are indepen- 
dent of the preceding line of the Section. 
The words “save as provided by Section 128 
any rule of Hindu or Budhist law” do not 
control the last words of the Section. It 
will be useful to draw a comparison be- 
tween Section 129 as _ it stood before 
amendment of 2008 Bikrami and the words 
now engrafted in the present section. Be- 
fore Samvat 2008 Bikrami the Section was 
as’ under:— 


“Nothing in this chapter relates to 
gifts of movable property made in contem- 
plation of death, or shall be deemed to 
affect save as provided by Section 123 any 
ee Hindu, Mohammedan or Buddhist 
aw. 


7. According to the pre-amended 
law Section 128 A ae the mode of mak- 
ing of the’ gifts underthe Hindu, Buddhists 
and Muslim law alike. In other words 
Section 128 abrogated the. rule relating to 
ifts made under Hindu, Muslim and Bud- 
hists law. That this section was 
preted so appears from the decision of a 
Division Bench of this Court reported as 
J and K Law Reporter volume II, 2000 
Bikrami. After 2003 Section 129 was subs- 
tituted by the present section as reproduc- 
ed above. It seems that the words “or to 
affect any rule of Mohammadan Law” have 
been deliberately substituted in order to ex- 
clude the operation of Chapter VII in re- 


inter-: 
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gard to gifts made by persons professing 
Muslim faith and made under that law. 
This has indeed made all the difference in 
the case of gifts made under any rule of 
Mohammadan Jaw and under any other law. 
Thus if all the formalities as prescribed by 
the Mohammadan law relating to making 
of gifts are satisfied i. e. there is a declara- 
tion by the donor of his intention to make 
a gift, there is acceptance of the gift by 
the donee, and delivery of possession of the 
property is complete, the gift is valid not- 
withstanding the fact that it is made arally 
without any instrument. In this view of 
mine I am. fortified by the observations 
made in AIR 1984 Oudh 168 at p. 165; 
AIR 1927 Cal 199; AIR 1987 All 25; 35 
Ind Cas 14 = (AIR 1916 All 351); AIR 
1986 All 600. 


8. A Division Bench of the Oudh 
Chief Court in AIR 984 Oudh 163 
(Supra) observed as follows:— 


“One of the rules 
law is that an oral gift is valid. S. 129, 
T. P. Act provides that nothing in Ch. 7 
of that Act which relates to gifts shall be 
deemed to affect any rule of Mohammadan 
Law. The gift in question (oral) must 
therefore be held to be valid unless it can 
be treated as a sale under Section 54 of 
the T. P. Act.” 


9. Again in AIR 1986 All 600 
(Supra) a Division Bench consisting of 
Niamat Ullah and Rachhpal Singh JJ. laid 
down that the Courts in deciding as to 
whether or not a particular transaction is a. 
gift according to Mohammadan law would 
look not to the provisions of Section 122 
of the Transfer of Property Act but to the 
rule of Mohammadan law on the point i.e. 
to say they will consider whether the trans- 
action is a valid gift according to Moham- 
madan Jaw and if it is so then it will be 
treated as a gift Section 122 of the Trans- 
fer of Property Act notwithstanding. 


10. Suhrawardy J. in AIR 1927 Cal 
199 (Supra) while dealing with the question 
relating to an oral gift observed that the 
essentials of a gift under the Mohammadan 
law are a declaration of heba by the donor, 
on acceptance, express or implied of the 
gift by the donee; and delivery of posses- 
sion of the property according to its nature. 
A simple gift could only be made by going 
through the above formalities and no writ- 
ten instrument is required. A gift under 
the Mohammandan law in order to be 
valid must be made in accordance with the 
forms stated above and if it is evidenced 
by writing unless all the essential forms 
are observed, it is not valid according to 
law. That being so, a deed of gift execut- 
ed by a Mohammandan is not the instru- 
ment, effecting, creating or making the gift 
but a mere piece of evidence, and does not 
require registration under Section 17 of the 
Registration Act. 


of Mohammadan 
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11. In 85 Ind Cas 14=(AIR 1916 
All 351) uate) Sir Henry Richards Chief 
Justice Allahabad High Court speaking for 
the Division Bench ruled that the provi- 
siohs of Section 123 of the Transfer of 
Porat Act are inapplicable to gifts made 
by Mohammadans. They are valid accord- 
ing to Mohammadan law, 


12, Again in AIR 1929 Pat 417, a 
Division Bene 
sion to interpret Section 123 of the T. P. 
Act with reference to gifts made under the 
Mohammadan aw. That was a case 
where a gift was made by a Muslim to a 
Hindu. Wort» J. speaking for the Bench 
observed that Rule of Mohammadan law 
would apply to such a gift. Under that 
law a person governed by that law could 
make a valid gift by an oral transaction 
perfected by delivery of possession. To 
apply the provisions of Section 128 of the 
Transfer of Property Act would render in- 
valid a gift made under Muslim law and 
have the effect of making the section abro- 
gate arule of Mohammandan law, in 
spite of the ‘express provisions of Sec. 129 
of the Transfer of Property Act. 


18. In this context it is appropriate 
to mention here that before the Amending 
Act XX of 1929 Section 129 of the Indian 
tones of Property Act had the following 
clause: 


“Or shall be deemed to affect any rule 
of Mohammadan Law or save as provided 
by Section 128, any rule of Hindu or 
Buddhist law.” 


After the amendment Section 129 of the 
E Transfer of Property Act stands as 
under:— 


“Nothing in this chapter relates to 
gifts of movable propany made in contem- 
plation of death, or shall be deemed to 
affect any rule of Mohammadan Law.” 


From this Section as reproduced above it 
is clear that nothing in this Chapter applies 
to gifts made under Mohammadan Law. 
This is reinforced by the summary of the 
decisions given above. 


14, The ratio of the above cited 
authorities is therefore in favour of the 
proposition that an oral gift made under the 
Muslim law would not be affected by Sec- 
tion 128 of the Transfer of Property Act 
and the gift if it has otherwise the attri- 
butes of a valid gift under the Muslim Law 
would not become invalid because there is 
no instrument in writing and registered. 
Therefore the answer to the question for- 
mulated would be in the negative i. e. 
that Sections 128 and 129 of the Transfer 
of Property Act do not supersede the Mus- 
im law on matters relating to ee of 

ifts, that it is i essential a ere 
should be a registered instrument as re- 
quired by Sections 123 and 138 of the 
Transfer of Property Act in such cases. But 
if there is executed an instrument and its 


oral 


of the Court had an occa- . 


ALR. 


execution is contemporaneous with the 
making of the ai then in that case the 
instrument must be registered as provided 
under Section 17 of e Registration Act. 
If, however, the making of the gift is an 
antecedent act and a deed is executed 
afterwards as evidencing the said transac- 
tion that does not require registration as it 
is an instrument made after the gift is made 
and does not therefore create, make or 
complete the ai thereby transferring the 
ownership of the property from the execu- 
tant to the person in whose favour it is 
executed, 
The 


15. next argument of the 
plaintiff is with regard to the nature of the 
transaction, that it was not a gift but only 
relinquishment, and that even if such a 
transaction be construed as a gift it would 
nevertheless be Hiba-Bil-Iwaz which was 
tantamount to a sale. Our attention has 
been invited to the pleadings of the second 
defendant where he’ has used the word 
family arrangement. But this contention in 
our opinion is devoid of any merit in as 
much as such an intention cannot be gather- 
ed from the averments used in the written 
statement. The word family arrangement 
has been used as an idiomatic expression. 
The substance of the defendant’s case is 
that the entire property had been gifted by 


his sister to him. The issue rais- 
ed in,the case is also quite clear. The evi- 
dence led also speaks of gift. It is the 


case of the defendant that his sister had 
pa the suit property to him in token of 
ove and affection and also for the fact 
that he had brought about her marriage. 
This would not make it a relinquishment 
nor could this transaction in my opinion be 
termed as sale or even Hiba-Bil-Iwaz but 
only a pure and simple gift. It is true that 
the Chief characteristic of gift is that it is 
a transfer of a right and interest in the 
property by the donor without considera- 
tion. j 

But as pointed out by Tyabji in hbis 
treatise on Mohammadan law (40th Edi- 
tion) that Hiba-Bil-Iwaz consists of two 
separate distinct acts i. e. of mutual or re- 
ciprocal gift of the properties between the 
two persons each of whom is deliberately 
a donor and donee. That indeed is not 
the case before us. There was no recipro- 
cal or mutual distinct act of donation on 
either side. It may be that a person who 
receives a present in most instances feels 
under social obligation to give gift in re- 
turn on a suitable occasion. That donation 
may be said to be Hiba-Bil-Iwaz. But gift 
made out of affection or out of regard for 
services rendered would not make ita 
Hiba-bil-Iwaz. Justice Mohmud in (1888) 
ILR 11 All 1 has elaborately explained the 
implications of Hiba-Bil-Iwaz distinguishing 
it fom that of Hiba which is by one of the 
parties in consideration of illusory return 
such as love and affection and service ren- 
dered and thus a pure and simple Hiba. 
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These observations of Mohmud J. were 
quoted with approval in AIR 1987 All 25. 
These were taken as an authority for the 
roposition that a gift in lieu, of natural 
ieee and affection or services cannot in their 
nature be the subject of gift. Therefore 
in view of what has been stated abcve the 
transaction in the instant case cannot be 
termed as Hiba-bil-Iwaz but only a pure 
and simple gift. 


$ These are the legal aspects of 
the case that we have been called upon to 
consider and decide. Having answered the 
propositions as above the case will now go 
to the learned Single i for deciding 
the other questions of facts raised in the 


appeal. 
S. M. F. ALI, C. J.:— I agree. 


S. WASI-UD-DIN, J.:— I agree. 
Answer accordingly. 
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(A) Letters Patent (J. and K.), Cl. 12 
— Appeal — “Judge who passed the judg- 
ment declares that the case is a fit one for 
appeal” —- Interpretation of — Word ‘im- 
mediately’ occurring in R. DI-A of Chapt. V 
of High Court Rules — Meaning of. (X- 
Ref:— Jj. and K. High Court Rules — 
Chapt. V, R. HI-A). 


Though the absence of a provision in 
the Letters Patent to meet a situation 
where the Judge, who passed the judgment 
is not available to give the requisite certi- 
ficate either because of his superannuation 
or incapacity due to leave or death or 
some other reason, causes eat hardship, 
the rule is well settled that the law has to 
be interpreted as it is and it is not per- 
missible to import words into the statute 
which are not there. Thus the only per- 
son who can make the requisite declaration 
required under Clause 12 is the Judge who 
passed the judgment and no appeal lies on 
a declaration given by another judge or 
judges in his- absence. The fact that the 
case has na been declared to be a fit 
one for appeal by another judge cannot 
stand in the way of questioning the validity 
of the declaration, “(Case law discussed). 

(Paras 9, 10) 


KQ/KQ/E743/78/LGC 


State v. T. N. Kaul (FB) (J. Singh J.) 


[Prs. 1-2] J. & K. 63 


If the judgment has been passed by 
a judge during the vacation without notice 
to the party, the latter can apply for leave 
after coming to know of the judgment and 


taking the necessary steps in that behalf, 
On a ee interpretation ‘of the word 
‘immediately’ in R. III-A of Chapter V of 


the J. and K. High Court Rules an appli- 
cation for leave to appeal under Clause 12 
of the Letters Patent made some time after 
the judgment is delivered can be entertain- 
ed if sufficient cause is shown for the 
inability to apply for leave at the time of 
the delivery of judgment. AIR 1962 Madh 
Pra 93 (FB), Followed. (Paras 11, 12) 
Cases Referred: Chronological Paras 


(1971) Appla. No. 3 of 1971 (J and K), 
Salah Mohd. v. Gulab 3 
AIR 1970 Andh Pra 882 (FB), Subrahman- 
am v. Commr. Corporation of Hydera- 


ad l 

(1969) 10 Guj LR 164 (FB), Ramji Popat- 
hai v. Jamnadas 9 

AIR 1962 Madh Pra 98 (FB), 
v. State of Madhya Pradesh 


Ramnarayan 
AIR 1951 Pepsu 182, Hari Ram v. ey 
1 


Lal 
` AIR 1950 EP 288, Raghunath Gir v. Be- 
hari Lal 7 


ari 

AIR 1985 Lah 830 (1), Allah Bux v. Mst. 
Sardaran 5 

AIR 1933 Lah 534 (1), Dasaundha Singh v. 
Ganda Singh l 

AIR 1980 Bom 366, Sheiklal Shaikh Sharif 
v. Ahmedkhan Sharifkhan 6 

AIR 1926 Rang 1 (FB), Ma Than v. Mg. 
Ba Gyaw k 


O. N. Tikku, for Appellant; I. D. 
Grover, for Respondent. 


appeals which shall be disposed of by this 
judgment arise in the following circumstan- 
ces: 


2. A suit for mandatory injunction 
directing the State to treat him in service 
without any break from April 1948, with a 
further direction to the Government to 
grant him on that basis all the benefits in 
respect of his seniority, emoluments and 
pension, was brought by Dr. Triloki Nath 
Kaul, Sub Assistant Surgeon, respondent in 
Letters Patent (Civil) Appeal No. 1 of 1972, 
and appellant in Civil Ist Miscellaneous 
Appeal No. 4 of 1972, in the Court of the 
Sub Judge (Chief Judicial ae) 
Jammu. The suit was after a- regular tria 
dismissed by the Court vide its judgment 
dated July 18, 1970. The appeal preferred 
against that judgment and pria y the 
doctor proved abortive whereupon he came 
up in er a ee to this Court which 
was heard by at, J. on December 28, 
1971. It was not, however, before Febru- 
ary 10, 1972, when the High Court was in 
vacation, that the learned fudge delivered 
the judgment allowing the appeal, and 
setting aside the judgments and decrees of 
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the Courts below, decreed the suit in 
favour of the doctor. An application for 
leave to appeal under Clause 12 of the 
Letters Patent against the judgment of the 
Single Judge was filed by the State on 
April 25, 1972. The application was ac- 
companied by an affidavit on behalf of the 
State averring inter alia that the aforesaid 
judgment was announced by Bhat J. on 
February 10, 1972, in zhe absence of the 
.parties when the Court was closed for 
vacation and the date for announcement of 
judgment was not notified to the State or 
its counsel and that it was only on April 
12, 1972,. that the State came to know of 
the judgment on obtaining a certified copy 
thereof. Bhat J. having demitted office on 
February 28, 1972, the matter came up 
before the Hon’ble Chzef Justice who was 
pleased to grant leave to appeal by his 
order dated April 26, 1972. This order 
appears to have been gassed without notice 
to the other side. the basis of the 
leave granted by the Hon’ble Chief Justice, 


the State preferred the Letters Patent 
Appeal on May 9, 1972. On the same 
date Dr. T. N. Kaul, also filed an appeal 


against the order of the Hon’ble Chief Jus- 
tice dated April 26, 1972, granting leave to 
the State to file the Letters Patent Appeal 
against the aforesaid judgment of the learn- 
ed Single Judge of this Court and a notice 
to show cause why the appeal filed by the 
doctor be not admitted was issued to the 
State. The Letters Patent Appeal prefer- 
red by the State as also - the aforesaid 
oe preferred’ by Dr. T. N. Kaul, were 
placed before a Division Bench of this 
Court one of myself and Mian Jalal- 
u-Din J. In the appeal preferred by the 
State pursuant to the leave granted by the 
Hon’ble Chief Justice, a preliminary objec- 
tion was taken by Mr. Grover, appearing 
on behalf of Dr. T. N. Kaul, to the effect 
that under Cl. 12 of the Letters Patent, it is 
only the Judge who decides the appeal and 
asses the judgment thaz is competent to grant 
eave to file a Letters Patent Appeal and 
the learned Chief Justice could not, there- 
fore, grant the leave. He has further urg- 
ed that the prayer for grant of leave could 
be made orally or in writing to the Jud 
deciding the appeal immediately after the 
judgment is delivered and since in the pre- 
sent case no such prayer was made and 
the written application was made after the 
expiry of more than sixty days from the 
date of the judgment sought to be appeal- 
ed against, the order granting the ae 
could not be qe and the Bench 
should revoke the leave. 


3. Mr. Vidya Sagar Malhotra, ap- 
pearing on behalf of the State, on the other 
hand, contended, that the order granting 
the leave is final and conclusive and is not 
open to appeal. He further urged that the 
Division Bench was not competent to re- 
voke the leave. Toth the learned counsel 
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cited some authorities in support of their 
respective contentions. In view of the im- 
ortance of the questions involved and the 
act that there was no direct authority on 
this point, except the one given by me in 
Application No. 3 of 1971, for grant of 
leave to file a Letters Patent Appeal, en- 
titled Salah Mohd. v. Gulab, which was 
based more or less on the concession of 
the other side, as also the fact that the 
aforesaid questions were likely to recur in a 
number of cases, it was recommended to 
the Hon’ble Chief Justice that a Full- Bench 
be constituted for going into these ques- 
tions. This is how the matter is before this 
Bench. 

4, Clause 12 of the Letters Patent 
under which the case was declared to be 
a fit one for appeal, by the Hon'ble Chiet 
Justice runs thus: 


“And we do further ordain that an ap- 

peal shall lie to the said High Court of 
Judicature from the judgment not being 
a judgment passed in the exercise of appel- 
ate jurisdiction in respect of a decree or 
order made inthe exercise of appellate 
jurisdiction by a Court subject to the 
superintendence of the said High Court, and 
not being an order made in the exercise of 
revisional jurisdiction, and not being a sen- 
tence or order passed or made in the exer- 
cise of power of superintendence) of one 
Judge of the said High Court -or one Judge 
of any Division Court and that notwith- 
standing anything hereinbefore provided an 
appeal shall lie to the said High Court 
from a judgment of one Judge of the said 
High Court or one Judge of any Division 
Court, consistently with the provisions of 
the Civil Procedure Code, made in the 
exercise of appellate jurisdiction in respect 
of a decree or order made in the exercise 
of appellate jurisdiction by a Court subject 
to the superintendence of the said High 
Court where the Judge who passed the 
judgment declares that the case is a fit one 
for appeal; but that the right of appeal 
from other judgments of the Judges of the 
said High Court or of such Division Court 
shall be to Us, Our heirs or successors and 
be heard by our Board of Judicial Advisors 
for. report to Us.” 
The crucial words in the above clause are 
“the Judge who passed the judgment de- 
clares that the case is a fit one for appeal.” 
This phraseology as pointed out in Dasaun- 
dha Singh v. Ganda Singh, AIR 1933 Lah 
534 (1) requires the declaration that a case 
is a fit one for further appeal to be made 
only by the Judge who passed the judg- 
ment and no other Judge. i 

5. Again in Allah Bux v. Mst. Sar- 
daran, ATR 1935 Lah 8390 (1), it was held 
that the aforesaid phraseology is clear and 
leaves no doubt that the authority to make 
that declaration is only the fudge who had 
passed the judgment and no other judge or 
judges of the Court have jurisdiction to 
graut the required certificate. 
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6.. To the same effect is the deci- 
sion of the Bombay High Court in Sheik- 
lal Shaikh Sharif v. Ahmedkhan Sharifkhan, 
AIR 1980 Bom 866. In that case the 
Bench of the Bombay High Court held that 
clause 15 of the Letters Patent (which cor- 
responds to clause 12 of our Letters ra 
_ gave a limited ieni of appeal in case o 

second appeals disposed of by a Single 
. Judge and it is that Judge who can de- 
clare that the case is a ft one for appeal. 
It was further held therein that where 
there is no declaration of the Judge who 
passed the judgment that the case is a fit 
one for appeal, the appeal cannot lie. 


{i The same viéw was expressed by 
a Full Bench of the Rangoon High Court 
in Ma Than v. Mg. Ba Gyaw, AIR 1926 
Rang 1 (FB). In that case while discussing 
the question of grant of certificate under 
_the corresponding Section 18 of the Letters 
Patent (Rangoon), declaring that a case is 
a fit one for appeal, Rutledge Chief Jus- 
tice, speaking for the Bench observed:— 


“The Section gives in this one instance 
a very restrictive right of a namely 
when the Judge who passed e judgment 
gives a certificate declaring that the case is 
a fit one for appeal. If it had been the in- 
tention of His Majesty to permit any person 


other than the Judge who passed the judg- ` 


ment to grant such certificate, it seems clear 
to me that he would have made provision 
by either omitting the words “who passe 

e judgment” or by a special proviso that 
in case the judge for any reason was not 
available, such a certificate could be given 
by any other pe That has not been 
done because the intention of the Letters 
Patent was to confine the granting of the 
certificate to the Judge who actually heard 
the appeal and passed the judgment,” 


The same view was expressed by a Bench 
of the East Punjab High Court in Raghu- 
‘nath Gir Chela Moti Gir v. Behari Lal, 


AIR 1950 Een Punj 288. In that case, 
the Bench while interpreting the e en 
aten 


ponding Clause 10 of the Letters 
eld that the only person who could make 
the requisite declaration required under the 
aforesaid clause is the judge who passed 
the judgment and no appeal lies on a de- 
claration given by another judge or Judges 
in his absence. Consequently the appeal 
filed against the judgment of Das C. }, 
who was appointed as Judge of the 
Supreme Court at Delhi, on the basis of a 
certificate granted by Weston C. J. and 
Bhandari J. was dismissed on the ground 
that there was no declaration made by Das 
C. J. as to the fitness of the case under 
Clause 10 of the Letters Patent. Following 
these authorities, I dismissed the applica- 
tion filed by Salah Mohamad for grant of 
leave to file a Letters Patent Appeal against 
the judgment dated April 17, 1970, passed 
in Salah Mohamad v. Gulab (Supra) by 
Anant Singh J., who ceased to be an Ad- 
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hoe Judge of this Court by the time the 
application came up for disposal. 5 

: No authority to the contrary has 
been laid before us by the learned counsel 
appearing on the other side, 


9. Though the absence of a provi- 
sion in the Letters Patent to meet a situa- 
tion like the present one, where the Judge, 
who passed the judgment is not available to 
give the requisite certificate either because 
of his pepo egranias or incapacity due to 
leave or death or some other reason, causes 
great hardship, the rule is well settled that 

e law has to be interpreted as it is and 
it is not permissible to import words into 
the statute which are not there. See AIR 
1970 Andh Pra 882 (FB) and (196S) 10 
Guj LR 164 (FB). 

10. As in the instant case, the de- 
claration required by clause 12 of the 
Letters Patent was ae not by Bhat J. 
but by the WHon’ble Chief Justice, the 
Letters Patent Appeal No. 1 of 1973, has 
to be dismissed as incompetent in view ot 
the concensus of judicial opinion. The fact 
that the case has already been declared to 
be a fit one for appeal cannot stand in the 
way of Mr. Inder Dass questioning the 
validity of the declaration. I am fortified 
in this view by a decision of the Pepsu 
High Court in Hari Ram v, Hazari Lal, 
AIR 1951 Pepsu 182, where it was held 
that ex parte. grant of a certificate cannot 
preclude the respondent from raising an ob- 
jection in the Letters Patent Appea! that 
the application on which it was granted 
was not presented within the prescribed 


period and, therefore, the certificate was 
not valid. 

ll. Regarding the interpretation to 
be put on the word “immediately” occur- 


ring in Rule I-A of Chapter V of ‘the | 
Rules of Court as inserted by Command 
Order No. 7-H of 1947 dated Feb. 3, 1947, 
we are of the opinion that an application 
for leave to appeal under the said provi- 
sion of the Letters Patent made some time 
after the judgment is delivered can be en- 
tertained if Sufficient cause is shown for .the 
inability to apply for leave at the time ot 
the delivery of judgment. In’ Ramnarayan 
v. State of Madhya Pradesh, AIR 1962 
Madh Pra 98 (FB) a Full Bench cf the 
Madhya Pradesh High Court held that the 
intention of Clause 12 of the Letters Fatent 
is that the application should be . made 
without undue delay. Their Lordships fur- 
ther pointed out that the word “Immediate- 
ly” has to be reasonably construed so ‘as not 
to require from the applicant something 
which is impossible. The word should be 
so read as to advance its purpose and not 
to defeat justice, - 


12. In the present case, the fudg- 
ment having been passed by Bhat J. during 
vacation without notice to the State, theļ' 
latter could have applied for leave after 
coming to know of the judgment and teking 
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the necessary steps in that behalf. The ap- 
plication for grant of the necessary déclara- 
ticn under Clause 12 of the Letters Patent 
could not, therefore, be thrown out on 
the ground that it was not made imme- 
diately after the delivery of the judgment. 


13. In the result Letters Patent 
he No. 1 of 1972, is dismissed, but 
without any order as to costs. 


14. In view of the dismissal of 
Letters Patent Appeal No. lof 1972 Civil 
First Misc. Appeal No. 4 of 1972, filed by 
Dr. Triloki Nath, becomes infructuous and 
is consigned to the records. 


MIAN JjJALALUDDIN, J:— 15. I 
agree, 


SYED WASI-UD-DIN, J.:— 16, In 
' this case the short point which arises 
for consideration is as to what interpreta- 
tion should be put to the relevant words 
occurring in Clause 12 of the Letters 
Patent which -has been quoted in 
extenso in the judgment of my learned bro- 
ther Jaswant Singh T The second appeal in 
Guestion was heard by a Single Judge 
af the Court viz: Bhat J. on 28-12- 
‘1971 and the judgment was delivered by 
him on 10th of Feb. 1972 and this was 
during winter vacation. An application for 
Ic.ve to appeal under the Letters Patent 
was filed by the State on 26th April 1972. 
‘It was submitted that the BED ieee could 
not be filed earlier because the State had 
no knowledge of the delivery of the judg- 
ment especially because it was delivered 
during winter vacation. The leave for 
appeal was allowed by the Hon’ble Chief 
Justice. and the relevant words occurring in 
Clause 12 of the Letters Patent are “where 
the Judge who passed the judgmnt de- 
clares that the case is a fit one for appeal.” 
The interpretation on the language strictly 
as it stands naturally is that the declaration 
has to be given by the Judge who passed 
the Judgment and my learned brother Jas- 
want Singh J. has elaborately discussed the 
different rulings of the different High Courts 
‘in this respect and the consensus of opin- 
ion is that the words have to be literally 
interpreted according to the language and 
therefore no other Judge is competent to 
give the declaration about the fitness of 
the appeal except the judge who era the 
judgment. It appears that it no doubt con- 
fers a very limited and restricted right of 
appeal. The intention may be that as 
there has already been an annem so fur- 
ther eppeal should be allowed only when 
such a Ceclaration is given by the Judge 
who passed the judgment. But thero can 
be cases where for no fault of the party the 


declaration could not be Obtained from the’ 


udge who passed the judgment, This 
J : also Sear from the facts of 
the different rulings referred to by my 


learned brother Jaswant Singh < J. in his 


f 
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‘the desirability of an amendment on 
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Peon and in this present case also it so 
appened that the judgment was delivered 
by Bhat-J. on February 10, 1972 and on 
February 28, 1972 he demitted office be- 
cause of his retirement. It was clear there- 
fore that in the circumstances the declara- 
tion could not be obtained from Bhat J. It 
also appears to me that although the inten- 
tion may have been to give a restrictive 
right but at the same time the underlying 
idea to provide for a further appeal is also 
to meet such cases of hardship or cases 
where some real and substantial questions 
of law are involved and the provisions can- 
not be availed of because of the language 
of Clause 12 quoted above. In view of 
the strict interpretation according to 
language and there being no ambiguity and 
also because of the consensus of opinion of 
the High Courts, I agree with my learned 
brother Jaswant Singh J. but I wish only 


to make this observation that it is a fit case 


in which the matter should be brought to 
the notice of the Government to a 
the 
same lines as Order 47, Rule 5 of the 
Code of Civil Procedure. It may be men- 
tioned here that in the State of Jammu and 
Kashmir there still subsists the rule viz: 
R. 2 of O. 47 of the Code of Civil Proce- 
dure which requires that the review petition 
has to be made before the Judge against 
whose ,order the review is sought for. This 
ruls has been repealed in the Code of 
Civil Procedure as applicable to India but 
Rule 5, Order 47 of the Code of Civil Pro- 
cedure is in the Jammu and Kashmir Civil 
Procedure Code as well as in the Civil 
Procedure Code of India, which provides 
or a contingency where the Judge or the 
Judges against whose order a review appli- 
cation has to be made is or are preciaded 
by absence or other cause for a period oi 
six months. 


17. I also agree to the order pro- 
posed with regard to the two appeals by 
my learned brother Jaswant Singh J. 


Order accordingly. 
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SYED WASI-UD-DIN, J. 


Ram Dhan, Appellant v. Shrimati — 
Pushpa Devi. Respondent. 


Second Appeal No. 15 of 1971. D/- 
16-12-1972, against judgment and decree 
of Dist. J., Jammu, D/- 10-3-1971. 


Civil -P. C., Section 100 — Interfer- 
ence with affirming judgment of first ap- 
pellate Court —- Permissibility. 


Merely because the affirming judg- 
ment of the first appellate court is nof 
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detailed or elaborate, it is not liable to 
be interfered in second appeal if it has 


considered, all important points and there 
iS nO miSappreciation of law. Any omis- 


sion in order to be a ground for inter-- 


ference must be a material omission. 
(Paras 6. 7) 
Cases Referred: Chronological Paras 
AIR 1966 J & K 75 = 1965 Kash LJ 337, 
Guru Dutt Singh v. Durga Devi 7 
AIR 1963 SC 302 = (1963) 2 SCR 604, V. 
Ramchandra Ayyar v. Ramalingam 
Chettiar., 6 
J. L. Sehgal, for Appellant; 

Sharma, for Respondent. 

JUDGMENT :— This appeal is direct- 
ed against the, judgment of the learned 
District Judge, Jammu, dated March 10, 
1971 by which he affirmed the judgment 
“ee City Judge, Jammu, dated 21-12- 


S. D, 


2. Ram Dhan who is appellant in 
this appeal figured as a plaintiff in the 
title suit in question and he instituted 
that suit for a declaration that the will 
dated 26-12-1966 purporting to have been 
executed by Beli Ram in favour of 
Pushpa Devi (respondent-defendant) is 
mull and. void and that the will even if 
executed -was not a valid one because 
Beli Ram was not in proper senses and 
had already executed a prior, i in 
favour of the plaintiff-appellant. 


3. To appreciate the points which 
have been urged in this Court. it will 
be necessary to state here in brief the 
case of the respective parties. The case 
f the plaintiff i.e. the present appellant 
briefly put was to the effect that Beli 


Ram was his uncle who was living with - 


him during his lifetime. The deceased 
Was aman of weak health and used to 
come to the city of Jammu in connection 
with the land cases. The said Beli Ram 
died on i7th of Magh 2008 Bikrami ‘and 
prior to his death he had executed a 
will in favour of the plaintiff on 11-3- 
1958 and by virtue of this will be had 
given awav all his property to the plain- 
“iff but the defendant is a clever woman 
and after the death of Beli Ram pre- 
sented: the so-called will before the Sub 
Registrar. Jammu, and managed to get 
it registered on 12-3-1968. It was con- 
tended firstly that the deceased Beli Ram 
had never executed any such will 
favour of the defendant-respondent and 
secondly that he was neither in a posi- 
tion mentally or physically to under- 
stand the contents of the said will or to 
execute such a will at all, and that this 
will has been brought about into exist- 


ence by the defendant to put un a false 


claim. 


å. The suit was contested by the 
respondent who was the defendant in the 
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suit and her case shortly was thab the ’ 


deceased Beli Ram never willed the 
plaintiff and he had no relationship what-~ 
soever with the plaintiff. The defendant 
on the other hand was related to the de- 
eased Beli Ram as she is the widow of 
Pt. Ram Kishen who was a nephew of 
Beli Ram deceased. Beli Ram was en- 
{oying good health and certainly he used 
to come to Jammu city during his last 
davs of his life in connection with the 
filing of some cases for the recovery of 
landed property which the plaintiff had 
grabbed by means of coercion, undue in- 
fluence, fraud and misrepresentation. He 
died on the night intervening 30 anc 31st 
of Jan. 1967 at Jammu and therefore it 
is denied that the will executed by him 
in favour of the plaintiff on 11-3-1958 
was the last will executed by the de- 
ceased Beli Ram but rather the last will 
executed by Beli Ram was in favour of 
the defendant which was executed on 
26-12-1966. 


The will was also subsequently there- 
after registered on 12-3-1968 after a 
thorough enquiry by the Sub-Registrar, 
Jammu, regarding the genuineness 
otherwise of the will. This latter will 
therefore cancelled the will which had 
been executed earher by Beli Ram in 
favour of the plaintiff. It was therefore 
contended on behalf of the defendant 
that the will in favour of the defendant 
was valid and proper one because Bell 
Ram was in possession of his senses and 
that as the plaintiff and Beli Ram were 
mot pulling on well, so this showed that 
there could be no occasion for Beli Ram 
to execute another will. 


5. Both Courts below have come 
to the concurrent finding that the will 
executed by Beli Ram on 26-12-1966 was 
valid and proper one and that the ear- 
lier will thereby had been cancelled and 
therefore the suit was dismissed by the 
trial Court and this was affirmed in ap- 
peal by the learned District Judge. 


6 At the time of hearing a pre- 
liminary objection was taken by the 
learned counsel appearing for the res- 
pondent that as both the Courts below 
have come to a concurrent finding and 
that the findings are on facts and there- 
fore the appeal is not maintainable. This 
point has to be seen and judged in light 
of the submissions which have been made 
by the learned counsel for the appellant 
by which he has attacked the judgment 
of the lower appellate Court. The learned 
counsel for the appellant substancially 
raised three points only. The first con- 
tention of his was that the learned ap- 
pellate Court has delivered a per7Zunc- 
tory judgment inasmuch as he has not 
elaborately dealt all the points and that 


or. 


~ 


e 


dat if that would have been taken 
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in doing so he has considered only part 
of the evidence adduced in the case and 
not the entire evidence. I have perused 
the judgment of the lower appellate 
Court and as it was a judgment of afirm- 
ance, so in my opinion he has considered 
all the important points, which arose for 
consideration and it was not necessary 
for him to write a detailed and elaborate 
judgment because this had already been 
done by the trial Court. i 


- I may also in this connection refer 
to a decision of the Supreme Court in the 
ease of V. Ramchandra Ayyar v. Rama- 
lingam Chettiar reported as AIR 1963 
SC 302 where their Lordships were 
pleased to hold that where there is a 
finding of fact by the trial Court and it 
is reversed by the lower appellate Court, 
the High Court is not entitled to inter- 
fere merely because the judgment of the 
jower appellate Court is not as elaborate 
as that of the trial Court or that some 
of the reasons given by the trial Court 
are not expressly reversed. This clearly 
shows that even when there is a judg- 
ment of reversal by the appellate Court 
still the judgment cannot be reversed on 
the ground that the judgment of the 
iower appellate Court is not as elaborate 
as that of the trial Court. Their Lord- 


ships in this decision have also laid down . 


the restrictions and the cardinal princi- 
ples in light of Section 100, Civil P. C. 
which have to be taken into considera- 
tion in second appeals. 


The contention of the Jearned coun- 
sel for the appellant is that the learned 
appellate Court while referring to and 
discussing the evidence of the witnesses 


has not referred to and discussed all the ` 
_Witnesses produced by the plaintiff 


in 
the case. It is not necessary for the ap- 
pellate Court when hearing an appeal to 
go into details of every witnesss exa- 
¡mined and it appears that the material 
witnesses which arose for consideration 
were duly considered and dealt with by 
the lower appellate Court. It has also 
been submitted in this connection that 
some of the witnesses had stated on behalf 
of the plaintiff that an enquiry was made 
from Beli Ram who had stated that he 
had not executed any such will. If ap- 
pears: on a perusal of the evidence of 
the plaintiff himself that he did not say 
fanything about it. If anv aspect of the 
matter is left out then it alone cannot 
be a ground for interfering with the 
judgment unless it can be shown that it 
was such a material omission that a dif- 
ferent conclusion may have been cer 
in 

consideration. This at best could have 
been a circumstance but the vital point 
for consideration was whether Beli Ram 
mas in his proper senses and whether 


~ 


ALR. 


after due understanding he had executed 
the will and as far as this point is con- 
cerned, the learned appellate Court has 
fully dealt with this matter. 


T: The second contention which 
was raised by the learned counsel for 
the appellant was that the learned ap- 
pellate Court has not taken into conside- 
ration this aspect of the matter that the 
will had been registered after the death 
of Beli Ram, meaning thereby that the 
factum of registration after the death of 
the testator was of no importance at all 
The learned counsel for the appellant in 
this connection also referred to a deci- 
sion of this Court in the case of Guru 
Dutt Singh v. Durga Devi reported as 
AIR 1966 J & K 75. He referred to this 
part of the decision that ‘where a will 
is registered by the testator, it will be a 
strong circumstance to support its genu- 


fineness, the same, however, cannot 
be said of a will which is registered 
after his death or without his know-- 


ledge” It was urged that the learned 
appellate Court did not take into consi-« 
deration this portion of the decision 
quoted above. On a perusal of the 
judgment of the lower appellate Court, 
J find that he has referred to this deci- 
sion and has also decided on the lines of 
this decision. The learned appellate 
Court while stating the facts of the case 
has: stated that the document was also 
registered but in no part of his judg- 
ment he has said either in clear words 
or by implication that he was placing re- 
Jiance on this fact that the document 
had been registered. 


The position might have been diffe- 
rent if he had lost sight of this fact that 
the document was registered after the 
death of the testator but still gave the 
same emphasis on the factum of regis- 
tration. There can be no doubt that 
the document was registered but it was 
subsequent to the death of the testator. 
but at the same time there was an en- 
quiry before the Sub-Registrar where 
evidence had been adduced by the par- 
ties. Now independent of what import- 
ance can be attached to the registration 
the learned appellate Court in his 
judgment has clearly relied and dis- 
posed of the matter only in the light of 
the evidence adduced in the case with 
regard to the execution etc. of the will. 
I therefore do not think that there has 
been any error or in any way misappre- 
ciation of law in this case by the lower 
appellate Court. 


g. The third and the last point — 
which has been urged is that the learned 
District Judge in appeal misread the 
evidence. I may refer here in this con- 
nection to the judgment of the lower 
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appellate Court at page 4 where he 
stated that Braham Dutt, Rughnath 


and Srinawas are the marginal witnesses 
of the will in question. He further on 
also stated that all three are unanimous 
in their statements that the “will was 
scribed at the instance of Beli Ram: fur- 
ther on the learned appellate Court has 
stated that the contents of the will were 
‘read over and explained to Beli Ram 
who admitted them to be correct and 
that Beli Ram affixed his finger prints 
on the document. The learned counsel 
for the appellant also took me through 
the evidence of the witness Braham Duit. 
This witness in his cross-examination 


stated that he had arrived after the at- ~ 


testation but at the same time it is clear 
from his evidence that there was accept- 
ance of the execution of the will bv the 
testator. 


He also stated that he was not pre- 
sent when the will was read over to 
Beli Ram. It has therefore, been urged 
that this recital at page 4 of the judg- 
ment of the lower appellate Court to the 
effect that the contents of the will were 
read over and explained to Beli Ram was 
mot correct as far as Braham Dutt was 
concerned, and therefore, the learned 
District Judge misread the evidence. 
It does not appear from the judgment 
that the learned District Judge stated 
that Braham Dutt also specifically stated 
that the will was read over in his pre- 
sence and the observations about the 
reading of the contents will not neces- 
sarily include that there was such a 
statement by Braham Dutt also. This 
appears to ‘be a recital on the basis of a 


consideration of the entire effect of 
composite evidence adduced in the 
case, 

9 On a Consideration of all the 


facts and circumstances of the case, it is 
mot a case which calls for any interfer- 
ence and therefore the second appeal 
fails and is hereby dismissed with costs. 

Appeal dismissed. 


` 
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Ghulam Mohamad Magray and an- 
other, Petitioners v. Ghulam Qadir 
Bedar and others. Respondents. 
Election Petitions Nos. 15. 16, 18 6 
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Ghulam Mohd. y. Ghulam Qadir (FB) 


- unlawful are concerned, is 


1957), Section 24-AA — Constitutional 
validity — Not hit by Article 14 of the 
Constitution of India and is intra vires — 
(X-Ref :—. Constitution of India, Art. 14 
m Principles to determine constitutiona- 
lity of statute). 

Brief Note:— (A) Per Majority 
(Jaswant Singh and Wasi-ud-Din, JJ.):— 
Section 24-AA of the Jammu and. Kash- 
mir Representation of the People Act, 
1957, as inserted by Act 8 of 1971 is not 
ultra vires and unconstitutional, because: 

(1) the disqualification imposed by 
the section is based on reasonable classi- 
fication and has a rational connection 
With the object sought to be achieved,” 
viz., to preserve and to maintain the ter- 
ritorial integrity of India and to make 
effective the oath to be made and sub- 
scribed by a person who was to become 
a member of the Legislative Assembly 
and to guard against the possibilitv of a 
clash between his interest and duty 
which would be highly prejudicial to the 
national interest and destructive of the 
letter and spirit of the Constitution. 

(Paras 13, 14, 15. 27,°49, 56. 61. 62) 


(2) It cannot be said that the im- 
pugned section confers on the Returning 
Orficer unguided and uncontrolled power 
in determining as ,to whether a candi- 
date seeking election, to the legislature 
ig or lg not a member of an Association 
declared unlawful. (Paras 16, 55) 


(3) Sections 24 (1) and 24-AA of the 
Act do not cover the same field and are 
not overlapping and, therefore, S. 24-AA 
ig not open to attack on the ground of 
harshness or discrimination. AIR 1964 
Assam 1 (FB) and AIR 1965 SC 1518 and 
AIR 1968 Mys 198, Distinguished. 

(Paras 21. 23. 59) 
_ (4) The right to stand for election 
is neither a common law right nor a 
fundamental right but is a statucory 
right and can be regulated by a statute. 
ATR 1952 SC 64 and AIR 1954 SC 686 


and AIR 1970 Mys 100. Rel. on. 


l (Para 25). 
Per Mian Jalal-ud-Din, J. (dissənt- 
ing) :— Section 24-AA, in so far as candi- 
dates who are and continue to be the 
members of the organisation declared 
vful valid and 
constitutional and is not hit by Art. 14 
of the Constitution of India. 
(Paras 37. 38) 
But so far as the section prescribes 
disqualification to persons who, have dis- 
continued membership of the banned 
organisation it suffers from the vice of 
unreasonable discrimination and is there- 
fore hit by Art. 14 of the Constitution. 
Hence, the words “whether or not the 
said person continues to be a member of- 
such association during that period’ are 
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ultra vires the Constitution and being 
severable from the rest of the section 
are struck down. (Paras 41, 45, 47, 48) 


Index Note:— (B) Jammu & Kash- 
mir Representation of the People Act 
(4 of 1957), Sections §8-A, 95 and 108 — 
Jurisdiction of Election Judge to decide 
constitutionality of a section of the Act 
wiz, Section, 24-AA — (X-Ref:— Jammu 
and Kashmir Constitution (1957), Sec- 
ition 142 (b)). 


Brief Note:— (B) Per Full Bench:— 
It is within the competence and juris- 
diction of an election Judge nominated 
under Section 88-A of the Act to go into 
the question of constitutionality of a 
particular provision of the Act, viz.. Sec- 
tion 24-AA. A High Court Judge hear- 
ing an election petition is not,a creature 
of the Act but owes his existence under 
the Constitution and in hearing an elec- 
tion petition his jurisdiction is enlarged 
by virtue of the Act. There is nothing 
either in Section 95 or Section 108 of 
the Act, to restrict the jurisdiction of 
the High Court. On the other hand, the 
High Court is authorised under Sec. 108 
(1) (c) of the Act to decide whether a 
momination paper was properly rejected 
by the Returning Officer. In this con- 
text the vires of Section 24-AA of the 
Act has an important bearing on this 
question. The question of vires of Sec- 
tion 24-AA of the Act, is not, therefore 
foreign to the scope of the High Courts 
durisdiction. AIR 1945 PC 83 and AIR 
1958 Andh Pra 724, Rel. on: AIR 1966 
Sc 1089 and AIR 1969 SC 78 and AIR 
1972 Sc 71, Distinguished. 
(Paras 28, 29. 30, 33. 34, 51. 
53. 54 and 62) 
Referred: Chronological Paras 


SC 71. Raia Kandregula 
Srinivasa Jagannadharao Panthulu 
Bahadur Guru v. State of Andhra 
Pradesh 29 

AIR 1970 SC 1458, Harakchand Ratan- 
chand Banthia v. Union of India 10 

AiR 1970 Mys 100, M. Krisnamurthy N 


State of Mysore , 
Dhulabhai v. State a 


Cases 
AIR 1971 


AIR 1969 SC 78, 
Madhya Pradesh 
AIR 1968 Mys 198, Baial 
Keshava 
ATR 1966 SC 1089 = 60 ITR 112, K. 5. 
Yenkataraman and Co. (P.) Ltd. v. 
Siate of Madras 29, 50 
AIR 1865 SC 1518. Ram Daval v. State 
of Punjab _ 20 
AIR 1964 Assam 1 (FB), Senairam 
Doogarmal Agency (P.) Ltd. v. K. E. 
Johnson i 1S 
AIR 1958 SC 538, Ram Krishna Dalmia 
v. S. R. Tendolkar , 9 
AIR 1958 Andh Pra 724, Dippala Sur! 
Dora v. Giri 28 


Basappa vV. 
22, 


A. Í. R. 


ATR 1957-J & K 40 (FB), Jagat Ram 
Aryan v. State-of Jammu and Kash- 
mir 9 
AIR 1955 SC 166 = (1955) 1 SCR 1004, 
Sakhawat Ali v. State of Orissa 
ATR 1954 SC 493. State of Madhya Pra- 
desh y. G. C. Mandawar ; 60 
AIR 1954 SC” 686 = 1955-1 SCR 608, 
Jamuna Prasad Mukhariva v. Lachhi 
Ram 26. 52° 
AIR 1952 SC 64 = 1852 SCR 218, N. P.° 
Ponnuswami v. Returning Officer 
Namakkal Constituency 25 
ATR 1951 SC 41 = 1950 SCR 869, Charan- 
jit Lal Choudhry vy. Union of India 17 


‘AIR 1951 SC 318 = 1951 SCR 682, a 


of Bombay y. F. N. Balsara 
AIR 1945 PC 83, Goonesinha v. eter 

- P. L. Handoo, M. L. Qureshi and 
Muzzafar Beg, for Petitioners; F. S. 
Nariman, O. C. Mathur, O. N. Tikku, 
A K. Malik and S. L. Kaul, for Respon- 
dents. 


JASWANT SINGH, J.:— The fol- 
lowing two questions arising for decision 
before my learned brother Wasi-ud- 
Din, J.. in the above noted election peti- 
tions which had been assigned to him for 
trial and adjudication by the Hon’ble 
Chief Justice under Section 88-A of the 
Jammu & Kashmir Representation of the 
People Act, 1957 (Act No. IV of 1957) 
have been referred to this Bench for de- 
termination: 

(1) Whether Section 24-AA of the 
Jammu & Kashmir Representation of the 
People Act, 1957, is ultra vires and un- 
constitutional. 

(2) Whether it is within the com- 
petence and jurisdiction of an Election 
Judge nominated under the Representa- 
tion of the People Act to go into the 
question. of constitutionality of a parti- 
cular section of the Act. 

2. The material facts leading to 
this reference are: Vide S. O. 227 dated 
January 12, 1971, the Central Govern- 
ment in exercise of the power conferred 
on it by sub-section (1) of Section 3 of 
the Unlawful Activities (Prevention) Act, 
1967, (Act No. 37) of 1967. which was 
applied to the State with effect from 
September 1, 1969. declared the Al 
Jammu and Kashmir Plebiscite Front 
(hereinafter called the ‘Front’) to be an 
unlawful association. On the’ same date 
the said Government acting under the 
proviso to sub-section (3) of Section 3 of 
the Act issued another notification direct- 
ing that the said declaration in respect 
of the Front would take immediate effect 
from the date of its publication in the 
official gazette i.e. from January 12, 
1971. Vide Notification No. S. O. 572 
dated January 28. 1971, issued in exer- 
Cise of the power conferred on it under 
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sub-section (1) of Section 5 of the Un- 
lawful Activities (Prevention) Act, the 
Central Government constituted a Tri- 
bunal consisting of Hon’ble Shri Syed 
Murtaza Fazi Ali, Chief Justice of the 
State High Court, for the purpose of de- 
termining as to whether or not there 
was sufficient cause for making the de- 
claration that the Front was an unlawful 
association and on February 8, 1971. the 
same Government pursuant to sub-sec- 
tion (1) of Section 4 of the Act. made a 
reference to the Tribunal for the afore- 
Said purpose. After holding ań enauiry 
in the manner specified in sub-section (3) 
of Section 4 of the Act, the Tribunal vide 
its decision dated June 15, 1971. confirm- 
ed the aforesaid notification S. O. 227 
dated January 12, 1971- declaring the 
Front to ~be an unlawful association. 

3. In the General elections held 
in March‘ 1972, the above noted peti- 
tioners in election petitions Nos. 6. 9, 16 
and 18 of 1972, who were -enrolled as 
voters in their respective constituencies 
offered themselves as candidates for 
election to the Legislative Assembly of 
the Jammu and Kashmir State. They 
could not, however, contest the elections 
as the nomination papers filed by them 
‚were rejected on the ground that they 
were members of the Front which had 
been banned by the Central Government 
vide S. O. 227 dated January 12, 
1971, and as such were disqualified 
from contesting the election in terms 
of Section 24-AA of the Jammu and 
Kashmir Representation of the People 
Act, 1957. Election Petition No. 15 of 
1972, has been filed by two electors of 
Pattan Assembly constituency. 


4, Averring that they were not 
members of the Front. that their nomi- 
nation papers were improperly rejected 
and that Section 24~AA of the Jammu 
and Kashmir Representation of the Peo- 
ple Act, inserted by Act No. 8 of 1971, 
which contained a disqualification on the 
ground of membership of an association 
which is banned under the Unlawful 
Activities (Prevention) Act, 1967, was 
violative of the Constitution as it deprived 
a citizen of the right guaranteed to him 
by the Constitution to stand for elec- 
tion, the petitioners in the above men- 
tioned Petitions Nos. 6. 9, 16 and 18 of 
1972, filed election petitions praying that 
the election of the returned candidates 
(whom they had impleaded as respon- 
dents) be declared void as the nomina- 
tion papers filed by them were improper- 
ly and illegally rejected by the Return- 
ing Officer. Petitioners in Election Peti- 
tion No. 15 of 1972 prayed that as the 
nomination paper of Shri Abdul Rashid 
Shaheen was illegally and improperly 
rejected on the ground similar to that 
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of the petitioners in Election Petitions 
Nos. 6, 9. 16 and 18 of 1972, the election 
of Shri Ghulam Qadir Bedar, the re- 
turned candidate from Pattan Assembly 
constituency, be declared void. 


OF The petitions were contested 
inter alia on the ground that the nomi- 
nation papers in question were rightly 
rejected as the persons filing them were 
members of the “Front”, which had been 
declared unlawful under the Unlawful 
Activities (Prevention) Act. 1967, and 
were as such disqualified for being cho- 
sen as members of the Legislative As- 
sembly under Section 24-AA of the Re- 
presentation of the People Act. which 
was perfectly valid and was validly en- 
acted by the State Legislature under 
Section 69 (e) of the Constitution of 
Jammu and Kashmir for ensuring elec- 


tion of proper persons to the House. 


6. Mr. P. L. Handoo, and Mr. 
Muzaffer Beg, who followed Mr. Han- 
doo, have contended that Section 24-AA 
of the Representation of the People Act, 
1957 as amended by Act No. 8 of 1971, 
In so far as, it lays down no guidelines 
to judge the membership of an as- 
sociation which has been declared as un- 
lawful is violative of Article 14 of the 
Constitution of India. The learned coun- 
sel have further contended that the im- 
pugned provision is also hit by Art. 14 
of the Constitution as it is not based on 
a valid classification. They have further 
submitted that Section 24-AA is more 
harsh and drastic than Section 24 of the 
Act, that it takes no notice of the pos- 
sibility of the change of ideology and 
deprives a person of his right to stand 
for election although he may have dis- 
continued to be a member of the banned 
association during the period of the ope- 
ration of the declaration under Sec. 3 
of the Unlawful Activities (Preveniion) 
Act, 1967. Mr. P. L. Handoo has fur- 
ther urged that a Judge of the High 
Court hearing an election petition under 
Section 88-A of the Representation of - 
the People Act. is not a creature of the 
Act and is, therefore, not debarred from 
foing into the constitutionality of the 
‘Act. The learned counsel have in sup- 
port of.their contentions relied on some 
decided cases. 


7. Mr. Nariman has, on the other 
hand, urged that the right to stand for 
election to the, Legislative Assembly is 
not a civil or a fundamental right but is 
a political right and that the Legislature 
can under Sections 51 and 69 of the 
Constitution of Jammu and Kashmir 
prescribe such qualifications and dis- 
qualifications as it considers fit within 
the frame work of the Constitution. He 
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has also tried to impress upon us that 
the petitioners have not challenged the 
vires of Unlawful Activities (Prevention) 
Act, 1967, nor have they challenged 
Notification S. O. 227 dated January 12, 
1971, declaring the Front to be an un- 
‘lawful association and that the Hon’ble 
Chief Justice acting as the Tribunal 
constituted under sub-section (1) of Sec- 
tion 5 of the Act, confirmef the declara- 
tion by his order dated June 13, 1971. 
He has further urged that Section 24-AA 
of the Representation of the People Act, 
being based upon a valid classification 
and having been added to bring the Act 
in line with Section 3 of the State Con- 
stitution and the Constitution of Jammu 
and Kashmir (Sixth Amendment) Act, 
1965, and to make effective the constitu- 
‘tional mandate regarding the making and 
taking of the oath by a person who ls 


elected as a member of the Legislative. 


Assembly, is perfectly valid and con- 
stitutional. He has further contended 
that as the Front questions the territo- 
rial integrity of India and preaches 
secessionist doctrines which go against 
the grain of the oath prescribed bv the 
Constitution, the impugned provision 
which is intended to prevent persons 
who do not believe that the accession of 
the State to India is permanent from be- 
coming the members of the Legislative 
Assembly and thus. wrecking the Constitu- 
tion from inside and visits all the mem- 
bers of the unlawful association seeking 
election to the Legislature with the same 
consequences, cannot but be held to be 
valid, that the classification of the per- 
sons belonging to an unlawful association 
who seek election to the Legislature has 
a reasonable relation to the object sought 
to be achieved by the impugned provi- 
sion, that the avowed object of the Front 
ig unlawful and the fact that a person 
has been its member and has been ad- 
vancing its objects gives rise to the pos- 
sibility that he may thwart the obiect of 
the constitutional provisions viz. the 
maintenance of the integritv : of India. 
and that the vires of a provision cannot 
be tested on the basis of hypothetical 
considerations. He has further urged 
that once the classification is found to 
be reasonable and to bear a just. rela- 
tion to the object sought fo be achieved, 
the manner and the method of classifi- 
cation cannot be interfered with by the 
Court. He has further urfed that Sec- 
tions 24 and 24-AA of the Representa- 
tion of the People Act. are not similar 
in scope and that they deal with entire- 
ly different situations. He has lastly 
urged that the argument advanced on 
behalf of the petitioners that Sec. 24-AA 
does not provide any guidelines and thus 
confers uncanelised powers on the Re- 


turning Officer, suffers from obvious in- 
firmities, 

8. We have given our anxious 
and careful consideration to the questions 
referred to us for determination. 


9. Let us first consider the chal- 
lenge based upon Article 14 of the Con- 
stitution of India. It is now well seitled 
that a Legislature which has to deal with 
diverse problems arising out of an infi- 
mite variec:y of human relations must, of 
mecessity have the power of making spe- 
cial laws, to attain particular objects; 
and for that purpose it must have large 
powers of selection or classification of 
persons and things upon which such laws 
are to operate. Mere differentiation or 
inequality of treatment does not “per se” 
amount te discrimination within the in- 
hibition of the equal protection clause. 
To attract the operation of the clause it 
is necessary to show that the selection 
or differentiation is unreasonable or arbi- 
trary; that it does not rest on anv 
rational basis having regard to the object 
which the Legislature has in view. (See 
Jagat Ram Aryan v. State of Jammu and 
Kashmir, AIR 1957 J & K 40 (FB) at 
p. 48). It is equally well settled that 
while Article 14 of the Constitution for- 
bids class legislation, it does not forbid 
reasonable classification for the purpose 
of legislation. Two conditions are, how- 
ever, laid down for passing the test of 
permissible classification namely (1) that 
the classification must be founded on an 
intelligible differentia which distinguishes 
persons o> things that are grouped to- 
gether from others left out of the group 
and (2) that the differentia must have a 
reasonable relation to the object sought 
to be achieved by the statute in question. 
Reference in this connection may be made 
to the decision of the Supreme Court in 
Ram Krishna Dalmia v. S. R. Tendolkar, 
AIR 1958 SC 538. where their Lordships 
reviewed all the case law bearing on 
Article 14 of the Constitution. 


10. Again in Harakchand Ratan- 
chand Banthia v., Union of India, AIR 
1970 SC 1453, it has been reiterated by 
their Lordships that when a law is chal- 
lenged as being violative of Article 14 
of the Constitution. it is necessary in the 
first place to ascertain the policy under- 
lying the statute and the -object intended 
to be achieved by it. Having ascertain- 
led the pclicv and the obiect of the Act, 
the Court has to apply a dual test for 
determining its validity (1) whether the 
classification is rational and based upon 
intelligible differentia which distinguishes 
persons or things that are grouped to- 
wether from others that are left out of 
the group and (2) whether the basis of 
differentia has a rational nexus or rela- 
tion with its avowed policy or object. 
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11. Let us, therefore. first ascer- 
„tain the policy underlying the impugned 
Section 24-AA of the Representation of 
the People Act, 1957, 
tended to be achieved by it. In order 
to ascertain the policy and the object 
underlying the provision, it will be use- 
ful to trace the constitutional develop- 
ment of the State and the Legislative 
history of the impugned provision. 


12. It would be recalled that at 
the time of the passing of the Indian In- 
‘dependence Act on July 18. 1947. Jammu 
and Kashmir was an independent State 
governed by his Highness Sri Maharaja 
Hari Singh. On the lapse of paramountcy 
and coming into existence of the domi- 
nions of India and Pakistan, as a result 
of the Indian Independence Act, an Indian 
State could accede to the dominion of 


India by means of an Instrument of Ac- . 


cession executed bv its Ruler pursuant 
to the federal scheme embodied in the 
Government of India Act, 1935. as am- 
ended by India (Provisional Constitution) 
Order, 1947, which provided for constitu- 
tional .relationship between an Indian 
State and the Government of India on 
federal basis. A couple of months after 
the passing of the India (Provisional 
Constitution) Order, 1947, the State was 
invaded by hordes of tribal raiders spon- 
sored and supported by the enemies of 
the State on October 22, 1947, resulting 
in a State of emergency which impelled 
the Ruler of the State to accede to the 
dominion of India by means of an instru- 
ment of Accession dated October 26, 
1947, which was accepted by Lord 
Mountbatten, the then Governor General 
of India on October 27, 1947. Conse- 
quently the State became legally and 
constitutionally an integral part of India 
with effect from October 27, 1947. $ 


_ On March 5. 1948, the Maharaja 
issued a proclamation setting up a res- 
ponsible government of council of Minis- 
ters headed by a Prime Minister in order 
to take steps to constitute a National As- 
sembly based upon adult franchise to 
frame a separate Constitution for the 
State. On November 25, 1949, Yuvraj 
Qaran Singh (as he then was) issued a 
proclamation regarding the applicability 
to the State of certain provisions of the 
Constitution of India to be adopted by 
the Constituent Assembly of India. Pur- 
suant to this proclamation the first Con- 
stitution (Application to Jammu and 
Kashmir), Order, 1950. (C. O. 10 dated 
Jan, 26, 1950) was issued by the Presi- 
dent of India under clause (1) of Art. 370 
of the Constitution of India. On the 
coming into force of the Constitution of 
India, Articles 1 and 370 thereof became 
proprio vigore applicable to the State. 
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Thereafter pursuant to the proclamation 
dated April 20. 1954. issued by Yuvraj 
Karan Singh, Constituent Assembly of 
Jammu and Kashmir was convened on 
November 5, 1951, for the purpose of 
framing the constitution of the State In 
August 1953 momentous changes took 
place including the appointment of a new 
Prime Minister of the State. In August 
1955, the All Jammu and Kashmir Plebis- 
cite Front was formed ‘with the obiect 
of bringing about a free and impartial 
plebiscite in order to decide the future 
of the State’. 


On February 15, 1954, the Consti- 
tuent Assembly of the State unanimously 
passed a-resolution adopting the report 
of the Drafting Committee and the an- 
mexures thereto thereby -giving its zon- 
currence to the-application of certain 
provisions of the Constitution of India 
to the State in the manner indicated in 
the said annexure. Pursuant to the recom- 
mendations contained in his resolution 
of the Constituent Assembly which was 
received by the Government of India on 
May 12, 1954, the President of India 
made‘on May 14. 1954, the Constitution 
(Application to Jammu and Kashmir) 
Order, 1954. (C. O. 48 S. R. O. 1610) in 
supersession of the Constitution (Anppli- 
cation to Jammu and Kashmir) Order, 
1950. The Constitution of Jammu and 
Kashmir as framed by the State Consti- 


tuent Assembly came into force with 
effect from January 26, 1957. Section 3 
of this Constitution provides that the 


State is and shall be an integral part of 
the Union of India. 


In 1963, the Committee . on National 
Integration and Regionalism appointed 
by the National Integration Council re- 
commended that Article 19 of the Con- 
stitution of India be so amended that 
adequate powers become available for 
the preservation and maintenance of the 
integrity and sovereignty of the Union. 
The Committee further expressed the 
view that every candidate for member- 
ship df the State Legislature or Parlia- 
ment and every aspirant fo and incum- 
bent of Public Office should pledge him- 
self to uphold the Constitution and to 
preserve the integrity and sovereignty 
of the Union and that forms of oath in 
the Third Schedule to the said Constitu- 
tion should. be suitably amended for the 


purpose. To give effect to these recom- 
mendations which were of salutary 
mature, the Committee further recom- 


mended that clauses (2). (33 and (4 of 
Article 19 should be amended to enable 
the State to make any law imposing rea- 
sonable restrictions on the exercise of 
the rights conferred by clauses (a), (bì) 
and (c) of clause (1) of that Article in the 
interests of sovereignty and integrity of 
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India. In addition to these. amendments 
it was proposed that Articles 84 and 173 
25 alse the form of oath in the Third 
Schedule to the Constitution be amended 
So as to provide that every candidate 
for membership of Parliament or State 
Legislature, Union and State Ministers, 
Members of the Parliament and State 
Legislature, Judges of the Supreme Court 
and the High Courts and the Comptrol- 
ler and Auditor General of India. should 
take an oath to uphold the sovereignty 
and integrity of India. These recem- 
mendations and proposals were given 
effect to on October 5. 1963, by means 
of the Constitution (Sixteenth Amend- 
ment} Act. 1963. Corresponding amend- 
ments in the Constitution of Jammu and 
Kashmir were also made by means of 
the Jammu and Kashmir Constitution 
(Sixth Amendment) Act, 1965, ; 


In 1967 the Unlawful Activities 
(Prevention) Act, 1967, Act No. 37 of 
1967, was enacted by . the Parlament 
with a view to make powers available 
for dealing with activities directed 
against the integrity and sovereignty of 
India. This Act which was amended by 
Act No. 24 of 1969, came into force in 
the State with effect from Sep. 1, 1969. by 
virtue of notification dated August 36. 
1969. The impugned S. 24-AA was -.in- 
serted in the Representation of the People 
Act by Act No. 8 of 1971. The state- 
ment of objects and reasons accompany- 
ing the bill which culminated in the en- 
actment inter alia of the impugned pro- 
vision which was published in the extra- 
ordinary issue of Jammu and Kashmir 
Government Gazette dated March 13, 
1971, gives a clear idea as to whv it was 
considered necessary and I am repro- 
ducing the same below for facility, of re- 
ference: 


“Consequent upon the enforcement 
and operation of the Unlawful Activities 
(Prevention) Act, 1967. in the State. it 
has become necessary to make certain 
amendments in the Jammu and Kashmir 
Representation of the People Act, 1957, 
with a view to preventing those indulg- 
ing in unlawful activities and preaching 
secession from using the provisions of 
the Constitution to subvert the Constitu- 
tion itself. 

XX XX XX 
Sd/- G. L. Dogra. 
Law Minister.” 


It is against this background that the 
vires of the impugned Section has to be 
judged. 

13. From the foregoing, jt is cry- 
stal clear that the impugned provision 
wag inserted to bring the Representation 
of the People Act, in line with Article 1 
of the Constitution of India. Sections 3, 
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5r (a), 64 and 69 (e) of the Constitution 
of Jammu and Kashmir and the-Jammu 
and Kashmir Constitution (Sixth Amend- 
ment) Act. 1965. To put it gifferently 
the policy undériying the impugned) 
piece of legislation and the object sought 
to be achieved by it were verv noble and 
lofty viz., to preserve and to maintain 
the territorial integrity of India and to] 
make effective the oath to be made and 
subscribed by a person who was to be- 
come a member of the Legislative As- 
sembly and to guard against the possibi- 
lity of a clash between his interest and 
duty which would be highly prejudicial 
to the national interest and destructive 
g the letter and spirit of the Constitu- 
ion. 


14. Having ascertained the policy 
and the object underlving the impugned 
provision, let us now see whether it 
satisfies the dual test mentioned above. 
The impugned legislation, it -would: be 
noticed, clearly brings within its pur- 
view a distinct class of persons viz. those 
who are members of the Association on 
the date of making the notification under 
Section 3 (1) of the Unlawful Activities 
(Prevention) Act, 1967, and stand for 
election to the State Legislature during 
the period the declaration is in opera- 
tion. The important and key words in 
the impugned Section are “a person who 
is a member of an Association which has 
been declared unlawful under the Unlaw- 
ful Activities (Prevention) Act, 1967”. 
Thus if on the crucial date i.e. the date 
of the promulgation of the said notifica- 
tion a person is found to be a member 
of the banned Association, he incurs a 
dis-qualification for being chosen as a 
member of the Legislature and this dis- 
qualification enures for the period the 
declaration remains in force. The con- 
cluding words of the Section namely 
“whether or not the said person continues 
to be a member of such an Association 
during that period”, on which great 
stress has been laid by Mr. Handoo ap- 
pear to b2 surplusage introduced merely 
by way of abundant caution or clarifica- 
tion. If the disqualification as already 
stated, is to last for the entire period 
during which the declaration is to re- 
main in operation. it would not make 
any difference even if the aforesaid con- 
cluding words are deleted. ‘The section 
deals equally with a well defined class 
of persons who may act in a manner de-, 
trimental to the integrity of India. It 
cannot be struck down as invalid on the 
ground that it brings the meshes of its 
met close on some persons or leaves out 


some persons as it is well settled that a 


provision of law need not be all embrac- 
ing. Thus the disqualification or the dis- 
ability imposed by the impugned provi- 
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sion is, in my opinion, based upon an in- 
telligible differentia. 


15. The other test that the classi- 
. cation should be rational and should 
have a just and reasonable nexus or re- 
lation with the avowed policy and object 
of the Legislation is also satisfied in the 
present case inasmuch as jit is in further- 
ance of the constitutional provisions al- 
luded to above and is intended to prevent 
the persons who may be of the belief that 
accession of the State to India is not 
permanent and who preach secessionist 
doctrines from entering the Legislature 
and wrecking or subverting the Constitu- 
tion from inside. 


16. The contention raised on be- 
half of the petitioners that the impugned 
provision confers unguided and uncon- 

_ {trolled power on the Returning Officer, 
` lin determining as to whether a candidate 
seeking election to the Legislature is or 
is not a member of an Association de- 
clared unlawful, is devoid of force. It 
ignores that though the word *Member” 
is not defined either in the Unlawful 
Activities (Prevention) Act, 1987. or in 
the Representation of the People Act, it 
has a well-known connotation and in 
common parlance it means a consti- 
tuent or a person belonging to an 
institution or an Association. The con- 
tention also suffers from obvious infirmi- 
ties in that (1) it ignores that the ques- 
tion whether a person js or is not a mem- 
ber of the Association which has been 
declared unlawful, is not a question of law 
but ig essentially a question of fact de- 
pending not upon the subjective satis- 
faction of the Returning Officer but upon 
facts and circumstances of each case in- 
cluding the Constitution of Articles of 
Association of the Association and the Re- 
turning Officer has an authority to deter- 
mine the question on an assessment of the 
evidence and the material adduced before 
him at the summary inquiry-under S, 47 
(2) (a) of the Representation of the People 
Act; (2) the mere fact that some difficulty 
may be experienced in determining the 
question cannot render the impugned 
provision invalid: (3) it assumes that the 
Returning Officer’s decision is final and 
(4) over-looks that the question whether 
any nomination paper has been properly 
rejected or not can be gone into under 
Section 108 (1) (c) of the Representation 
of the People Act by a High Court Judge 
taking cognizance of an election petition 
and his decision in turn is open to ap- 
peal to the Supreme Court under Sec- 
tion 123 of the Act. 


17. The other contention advanced 
by the learned counsel for the petitioners 
that Section 24-AA is unconstitutional 
as it is more harsh and drastic than 
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Section 24 (1) of the Act is also mis- 
conceived. It will be convenient at this 
stage to refer to these two provisions 
which are reproduced below: 


"24-AA. Disqualification for being a 
member of unlawful, association : 
(A. person who is a member of an associa- 
tion which has been declared unlawful 
under the Unlawful Activities (Preven- 
tion) Act, 1967, shall be disqualified for 
So long as the declaration in respect of 
the said association remains in: operation 
funder that Act, whether or not the said 
person continues to be a member of such 
association during that period.” 
84-1. Disqualification on conviction for 
certain offences: 


A person convicted of an offence punish- 
able under Section 153-A or Section 171-E 
of Section 171-F or sub-sectidn (2) or 
sub-section (3) of Section 505 of the 
Ranbir Penal Code, 1989, or under Sec- 
tion 10 or Section 11 or Section 12 or 
sub-section (1) or sub-section (2) of Sec- 
tion 13 of the Unlawful Activities (Pre- - 
vention) Act. 1967, or under Section 132-A 
or Section 132-B or Section 142- or 
Clause {a} of sub-section (2) of Sec. 143 
of this Act shall be disqualified for a 
period of six years from the date of such 
conviction.” » 


A close scrutiny and comparison of the 
two provisions would show that they deal 
with two different situations. While the 
first concerns itself with the penal 
offence, the other deals with the political 
consequences, and whereas the object of 
the one is the enforcement of penal law, 
the object of the other is to lend solem- 
mty to the oath to be taken and sub- 
scribed by a member of the Legislature 
and to make it more effective. It would 
also be noticed that whereas the prohibi- 
tion under Section 24-AA cannot: extend 
beyond two years as the notification con- 
talning the declaration: under Section 3 
(1) of the Unlawful Activities (Preven- 
tion) Act, 1967, can under Section 5 of 

e Act remain in operation for a maxi- 
mum period of ‘two vears. if not can- 
eelleq earlier, the disqualification under 
Section 24 (1) is to enure for a pericd of 
six years from the date of conviction 
under Section 10 or Section 11 or Sec- 
tion 12 or sub-section (1) or Sub-sec. (2) 
of Section 18 of the Unlawful Activities 
(Prevention) Act, 1967. Moreover as 
held by Faz] Ali, J. in Charanjjit Lal 
Chowdhry v. Union of India, 1950 SCR 
869 = (AIR 1951 SC 41) though Art. 14 
of the Constitution lays down an impor- 
tant fundamental right which should be 
closely and vigilantly guarded. in con- 
struing it we should not adopt doctrinaire 
approach which would stultify or choke. 
the beneficial legislation. 
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18. Again in the State of Bombay 
v. F. N. Balsara, 1951 SCR 602.= (AIR 
1951 SC 318) the same learned Judge 
while discussing the meaning and the 
scope of Article 14 summarised seven 
principles deducible from Charanjit Lal 
Chowdhry v. Union of India, 1950 SCR 
869 = (AIR 1951 SC 41) (supra). Some 
of these principles which are relevant 
for the purpose of the present case are 
reproduced below :— 


(1) The presumption is always in 
favour of the Constitutionality of an 
. enactment, since it must be assumed that 
the legislature understands and correct- 
ly appreciates the needs of its own peo- 
ple. that its laws are directed to pro- 
blems made manifest by experience and 
its discriminations are based on adequate 
grounds. 
i (2) The principle of equality does 
not mean that every law must have uni- 
versal application for all persons who 
are not by nature, attainment or circum- 
stances in the same position and the vary- 
ing needs of different classes of persons 
often require separate purposes. 

(3) The principle does not take away 
from the State the power of classifying 

persons for legitimate treatment. 

` (4) Every classification is in some 
degree likely to produce some inequa- 
lity, and mere production of inequality 
is not enough. 

(5) If a law deals equally with 
members of a well defined class it is not 
obnoxious and it is not open to the charge 
of denial of equal protection on the 
ground that it has no application to 
other persons. 


~ I9. Ín Sakhawat Ali v. State of 
Orissa, (1955) 1 SCR 1004 = (AIR 1955 
SC 166) while considering the provisions 
of Section 16 (1) (x) of Orissa Municipal 
Act, 1950. by which a paid legal practi- 
tioner on behalf of or against the Munici- 
pality was disqualified for election to a 
seat in such Municipality and repelling 
the contention that it violated Articles 14 
and 19 (1) (£) of the Constitution of India, 
their Lordships of the Supreme Court 
Said: 

"The contention that the disqualifi- 
cation prescribed in Section 16 (1) (ix) 
violates the fundamental rights of the 
appellant under Article 14 and Art. 19 
(1) (g) is equally untenable. Article 14 
forbids class legislation but does not for- 
bid reasonable classification for the pur- 
poses of legislation. That classification, 
however, cannot be arbitrary but must 
rest upon some real and substan- 
tial distinction bearing a reasonable 
and just relation to the thing in respect 
of which classification is made. In other 
“words. the classification must have a rea- 
sonable relation to the object or the pur- 
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pose sought to be achieved by the im- 
pugned legislation. The Classification 
here is of the legal practitioners who are 
employed on payment on behalf of the 
Municipality or act against the Munici- 
pality and those legal practitioners. are 
disqualified from standing as candidates 
for election. The object or purpose to 
be achieved is the purity of public life, 
which object would certainly be thwarted 
if there arose a situation where there 
was a conflict between, interest and duty. 
The possibility of such a conflict can be 
easily visualised, because if the Muni- 
cipal Councillor is employed as a.paid 
legal practitioner on behalf of the Munici- 
pality, there is a likelihood of his mis- 
using his position for the purposes of 
obtaining Municipal briefs for himself 
and persuading the Municipality to sanc- 
tion unreasonable fees. Similarly. if he 
was acting as a legal practitioner against 
the Municipality he might in the inte- 
rest of his client misuse any knowledge 
which he might have obtained as a coun- 
cillor through his access to the Municipal 
records or he might sacrifice the inte- 
rests of the Municipality for those of his 
clients. No doubt, having regard to 
the best traditions of the profession very 
few legal practitioners would stoop to 
such tactics, but the Legislature in its 
wisdom thought it desirable to eliminate 
any possibility of a conflict between inte- 
rest and duty and aimed at achieving 
this object or purpose by prescribing the 
requisite disqualification. The  classifi- 
cation thus would certainly have reason- 
able relation to the object or purpose 
sought to be achieved. 


It was, however, urged that besides 
this category there are also other cate- 
fories where there would be a possibi- 
lity of conflict between interest and duty 
and that in so far as they were not 
covered by the disqualification pres- 
cribed by Section 16 (1) of the Act. the 
provision disqualifying the category to 
which the appellant belonged was dis- 
criminatory. It was particularly point- 
ed out thet a client who had a litigation 
against the Municipality was not pre- 
vented from standing as a candidate for 
election whereas the legal practitioner 
who held a brief against the Municipality 
was disqualified. though the ban against 
both these categories could be justified 
on ground of avoidance of conflict be- 
tween interest and duty. The simple 
answer to this contention is that legisla- 
tion enacted for the achievement of 2 
particular object or purpose need not be 
all embracing. It is for the Legislature 
to determine what categories it would 
embrace within the scope of legislation 
and merely because certain categories 
which would stand on the same footing 
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as those which are covered by the Legis- 
lation are left out would not render 
legislation: which has been enacted in any 
manner discriminatory and violative of 
the fundamental right guaranteed by 
Article 14 of the Constitution.” 


The decision in Seniaram Doongar Mal 
Agency Pvt. Ltd. v. K. E. Johnson, AIR 
1964 Assam 1 (FB) relied upon by Mr. 
Handoo, is clearly distinguishable. In 
that case the majority of the Judges 
constituting the Full Bench struck down 
Section 37 (2) of the Income-tax Act, 
1922, as more drastic and onerous than 
Section 37 (1) of the Act on the ground 
that although both the provisions cover- 
ed the same subject and answered the 
same purpose viz., the production of 
documents, account books ete. required 
in connection with the proceedings under 
the Act and were capable of being em- 
ployed against probable Income-tax as- 
sessees, the power under Section 37 (1) 
was judicial whereas that under Sec. 37 
(2) was administrative or executive, more 
in the nature of a police power contem- 
plated by the provisions of the Criminal 
Procedure Code with the difference that 
under the Criminal Procedure Code, there 
is the safety of the warrant of a Judicial 
Officer that authorised the action, where- 
as under Section 37 (2) it was merely an 
authorisation of the executive Officer, 
namely, the Commissioner of Income- 
tax. who as the head of the -Income-tax 
Department was himself very much inte- 
rested in the action sought to be taken. 
The majority further proceeded to ob- 
serve that whereas Section 37 (1) involved 
the obligation on the part of the autho- 
city concerned to be guided by the provi- 
sions of the Civil Procedure Code for 
the exercise of the power and that all the 
safeguards as laid down by the Civil 
Procedure Code came into play in the 
exercise of Judicial power under Sec- 
tion 37(1), there were no such guiding 
factors or controlling provisions of law 
subject to which the executive power 
was to be exercised under S. 37 (2) and 
although the provisions of Criminal Proce- 
dure Code relating to searches were de- 
clared to apply under these sections, none 
of the safeguards provided in Criminal 
Procedure Code were made applicable. 
The majority further pbserved that the 
provisions in Criminal Procedure Code 
dealing with searches contemplated the 
issue of warrant by a Court or a Magis- 
trate whereas S. 37 (2) merely empower- 
ed an Income-tax Officer to exercise 
practically all the powers of searches and 
seizure under the Criminal Procedure 
Code without the safeguards and guaran- 
tee of a Judicial authority’s warrant or 
direction and all that was required was 
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merely an authorisation by the Commis- 
sioner. 


20- The second decision in Ram 
Dayal v. State of Punjab. AIR 1965 SC 
1518, cited by Mr. Handoo is also of no 
assistance to his clients. In that case 
thelr Lordships of the Supreme Court 
after contrasting Sections 14 (2) and 16 
(1) of the Puniab Municipal Act. Act No. 
WI of 1911, struck down that part of the 
non obstante Section 14 {e} of the Act as 
discriminatory and violative of Art. 14 of 
the Constitution which authorised the 
State Government to direct without issue 
of show cause notice that the seat of any 
specified member whether elected or ap- 
pointed would be vacated on a given date, 
While doing so, their Lordships pointed 
out that there were two over-lapping 
provisions for removal of a member in 
public interest and whereas the proviso 
to Section 16 (1) of the Act provided for 


communication by the State Government’ 


of the reasons for proposed removal to 
the member concerned and taking his 
explanation, under Section 14 (e) it could 
take the same action against the member 
concerned without giving him any such 
notice and asking his explanation. Their 
Lordships further proceeded to observe 
that if the State Government intended 
to remove any person for any 
given in clauses (a) to (g) of Section 16 
(1), it could do so by taking action under 
Section 14 (e) and thus circumvent the 
provisions contained in the proviso to 
Section 16 (1) of the Act. 


21. In the present case, Sections 
24(1) and 24-AA of the Representation 
of the People Act, do not cover the same 
subject and are not over-lapping. 


22. The third decision in Bajaj 
v. Keshava, AIR 1968 Mys 198 
cited by Mr. Handoo is equally of no as- 
sistance to his clients.. In that case the 
Bench struck down Section 47 
Madras Municipal Act, which disqualified 
a leper from voting at an election to a 
Municipal] Counci] as unconstitutional on 
the ground that such a denial of fran- 
chise could not be justified on such consi- 
deration as social abhorrence and since 


a leper had his mental faculty intact, 
the disqualification of a leper has no 
rational relationship with the principle 


of electing a person fit to represert his 
or her constituency. The learned Judges 
further observed that “considered on the 
basis of aceepted scientific opinion there 
is no justification for holding that the 
casual appearance of a leper for exer- 
cising his franchise is either likely to 
spread the Infection or cause social ab- 
The disqualification of a leper 
for exercising his franchise has no rea- 
sonable basis and the classification of 


of the 


reason | 


$ 
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leper and non-leper does not furnish an 
intelligible criteria and the principle of 
difference has no reasonable relation to 
the object soúght to be achieved by the 
rule of adult suffrage. Suffice it to sav 
that there ig no analogy between that 
case which relates to an infirmity of phy- 
Sical nature and the present one. 

23. In view of the foregoing, I 
am of the opinion. that the impugned 
provision is not open to attack on the 
ground of harshness or discrimination. 

. 24 The contention of the peti- 
tioners that the right’ to. stand for elec- 
tion to the Legislature is a guaranteed 
right and cannot be interfered with by 
the Legislature, has no force. 


25. It is now well settled that the 
right to stand for election is neither a 
common law right nor a civil right but is 
a political right and can be regulated by 
a Statute. Reference in thig connection 
may be made to N. P. Ponnuswami v. 
Returning Officer Namakkal Constitu- 
a 1952 SCR 218 (AIR 1952 SC 


marier 
mier 


26. The following observations 
made by Bose, J.. in Jumuna Prasad 
Mukhariya v. Lachhi Ram, (1955) 1 SCR 
608 = (AIR 1954 SC 686) are also very 
illuminating : 

“The right to stand as a candidate 

and contest an election is not a common 
law right. It iş a special right created 
by statute and can only be exercised on 
the conditions laid down by the statute. 
The Fundamental Rights Chapter has no 
hearing on a right like this created bv 
Statute. The appellants have no funda- 
mental right to be elected members of 
Parliament.” 
Again in M. Krishnamurthy v. State of 
Mysore, AIR 1970 Mvys 100, at p. 103, 
it was held that the right to stand for 
election is not a fundamental right but 
is a statutory right and the exercise of 
it will depend upon the provisions of 
law conferring the said right. 


27. In view of the well establish- 
ed principles of law referred to above, I 
find mvself unable to accede to the con- 
tention of the learned counsel for the 
petitioners that Section 24-AA of the 
Jammu and Kashmir Representation of 
the People Act, 1967, as inserted by Act 
VIIL of 1971, is hit by Article 14 of the 
Constitution and have no hesitation in 
holding that the disqualification imposed 
by the Section is reasonable and has‘ a 
rational connection with the object 
sought to be achieved. : 

28. Let me now advert to the 
second question namely whether the 
vires of Section 24-AA of the Representa- 
tion of the People Act. can be raised in 
an election petition before a Judge of 
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the High Court nominated under Sec- 
tion 88-A of the Act. Though this aues- 
tion may at first sight appear not to be 
free from difficulty, but on a close exa- 
mination it would be clear that though 
the judge hearing an election petition 
has to exercise jurisdiction conferred 
upon him by Chapters Il, UI and IV of 
Part X of the Act, he is not a creature 
of the Act so as to debar him from go- 
ing into the question. A Judge or Judges 
of the High Court hearing an election 
petition do not owe their existence to 
the Representation of the People Act, 
but to the Constitution. It only happens 
that the jurisdiction of the Judge taking 
cognizance of an election petition be- 
comes enlarged or is extended by virtue 
of the Representation of the People Act. 
This becomes amply clear from a perusal 
of a decision of the Privy Council in 
Gooneshinha v. Kretser, AIR 1945 PC 
83 where it was held that the cognizance 
of the election petitions under the Ceylon 
(State Council Election) order-in-Coun- 
cil, 1931, by a Judge of the Supreme 
Court of Ceylon is an extension of or an 
addition to, the ordinary jurisdiction of 
the Supreme Court. Support for this 
view can also be had from a decision of 
the High Court of Andhra Pradesh in 
Dippala Suri Dora v. Giri, AIR 1958 
Andh Pra 724 which has been cited by 
Mr. Handoo. 


29. The decisions in AIR 1966 SC 
1088 = (1966) 60 ITR 112: AIR 1969 SC 
78 and AIR 1971 SC 71 are ali clearly 
distinguishable as they deal with the 
competence of the Tribunals created bv 
the Special Acts to go into the question 
of the vires of the provisions of the Act 
creating them and the limited jurisdic- 
tion of the High Court in a revision or 
a reference from a decision of the Tri- 
bunal which is not the case here. Here’ 
there is nothing either in Section 95 or 
Section 108 of the Jammu and Kashmir 
Representation of the People Act, to res- 
trict the jurisdiction of the High Court. 
On the other hand, the High Court is au- 
thorised under Section 108 (1) (c) of the 
Act to decide whether a nomination 


paper was properly rejected by the Re- 


turning Officer. In this context the vires 
of Section 24-AA of the Act has an im- 
portant bearing on this question because 
if the provisions contained therein are 
woid, the Returning Officer in rejecting a 
nomination paper in view of the dis- 
qualification imposed by the Section 
would be acting outside the Act and thus 
his act would amount to improper rejec- 
tion of the nomination paper. The aues- 
tion of vires of Section 24-AA of the 
Act. is not, therefore foreign to the 
scope of the High Courts jurisdiction in 
the instant cases. 
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30. For the foregoing reasons, I 
‘would answer question No. 1 in the nega- 
tive and question No. 2 in the affirmative. 

31. Before parting. with the file, 
we would like to place on record our 
deep appreciation of the valuable assist- 
ance rendered to us by the learned coun- 
Sel for the parties in placing their res- 
pective points of view before us. c= 
! MIAN JALAL-UD-DIN, J. :— 32. 
The two questions that have been Tre- 


ferred to the Full Bench for decision are 


as follows :— 


l. Whether Section 24-AA of the 
Jammu and Kashmir Representation of 
the People, Act, 1957 is ultra vires of the 
Constitution ? 

2. Whether the Election Judge seized 
of an Election Petition is competent to 
go into the question of the Constitutional 
‘validity of a particular provision of the 
Representation of the People Act? 


33. My learned brother Jaswant 
Singh, J. has in great detail discussed 
the various aspects of these two ques- 
tions. In so far as answer to question 
No. 2 is concerned, I fully agree with 
him that the Election Judge of the High 
Court to whom Election Petitions have 
been assigned for disposal is competent 
to Zo into the question of the vires of a 
particular section of the Act. The rea- 
son being that a judge of the High Court 
trying the Election Petition is not a crea- 
ture of the Statute. The work assigned 
to him in this respect is only by wav of 
an addition ‘to his jurisdiction to deal 
with such matters. Section 142 of the 


State Constitution which deals with the. 


manner of calling in question the elec- 
tion of a member of the Legislature ex- 
pressly uses the word ‘authority’ before 
whom the election petition is to be pre- 
sented. The authority prescribed under 
the Representation of the People Act is 
the High Court. Now the extraordinary 
jurisdiction that, vests in the High Court 
to issue writs and opine on matters re- 
lating to the vires of an Act or some 
provisions thereof is founded upon the 
Constitution. It is under the Constitu- 
tion that the High Court derives its 
powers to determine such questions. It 
cannot, therefore, be said that a Judge 
of the High Court is debarred from go- 
ing into the question of the vires of the 
impugned section because the Represen- 
fation of the People Act has conferred 
jurisdiction on him to try an election 
petition. 


34, Again, if this power is denied 
to the High Court then a very anomalous 
situation would arise; because in that 
ease the right of a person calling in 
question the vires of the Act or rules 
made thereunder will not be vindicated 
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and he wili be lefi witheut anv remedy. 
As the well known maxim goes ‘Ubi jus 
ubi Remedium’ the situation arising out 
of an Unconstitutional piece of legisla- 
tion deeds to be remedied. otherwise a 
vacuum. will be created. The cas2s cited 
at the Bar which lay down an opposite 
view relate to cases arising under the 
Taxation and other laws where the Tri- 
lbunals dealing with cases under such 
laws were themselves creatures of the 
Statute and the High Court to whom the 
cases were referred for opinion had only 
advisory capacity and, therefore, could 
not go into the constitutionality of the 
Acts. These cases are therefore distin-! 
guishable. I would, therefore, answer! 
the question in the affirmative. 


35. The second question relates to 


‘the constitutional validity of Sec. 24-AA 


of the Act. My learned brother: has 
taken the view that Section 24-AA is 
a Sound piece of legislation. It is de- 
signed. to meet a particular situation and 
the classification is reasonable and based 
On intelligible differentia. He has held 
that the section as a whole is intra vires 
of the Constitution. I do agree with the 
view enunciated by my learned brother 
in so far as the case of the members of 
the banned organisation is concerned that 
the disqualification attached to these 
members is reasonable and intelligible.. 
To prevent these members from seeking 
election to the legislature is with a view 
to achieve a particular objective. But 
So far as the aspect of the matter relat- 
ing to non-members is concerned I with 
great respect disagree with the view that 
the classification in their case is valid 
and reasonable. In spite of the attractive 
arguments at the bar I have not been 
able to subscribe to the view that the 
Cases of the members and non-members 
stand on the same footing. Before dis- 
cussing the matter further it will be 
pertinent to reproduce the provisions of 
the impugned Section: 


‘“24-AA. Disqualification for being a 
member of unlawful association. A per-. 
Son who is a member of an association 
‘which has been declared unlawful under 
the Unlawful Activities (Prevention) Act, 
1967, shall be disqualified for so long as 
the declaration in respect of the said as- 
sociation remain in operation under that 
Act, whether or not the said person con- 
tinues to be a member of such associa- 
tion during that period.” í 


_, 36. An examination of these pro- 
visions would reveal that the section ap- 
plies to two categories of candidates on 
whom the ban to seek election hag been 
imposed : i ; 

(1) those candidates who are and 
continue to be the members of the 
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organisation notwithstanding the ban im- 
posed on if. 


(2) Those candidates. who have dis- 
continued their membership, 


37t Now in so far as persons 
coming under the first category are con- 
cerned, the disqualification attached to 
them as stated above, is constitutionally 
valid. It is to be borne in mind that the 
organisation of which they are members 
hes been admittedly banned under the 
Uniawful (Prevention) Activities Act of 
1967. The constitutional validity of the 
imposition of the ban has not been chal- 
lenged either in the election petition 
before’ the Election Judge or before us. 
Rather the position is that the one man 
Tribunal constituted under the aforesaid 
Act to go into the question of the im- 
position of the ban has confirmed the 
action of the Government. The legal 
effect of being a member of the banned 
organisation is that the member is visit- 
ed with penal consequences. It is, there- 
fore, in this background that the dis- 
qualification attached to this class of 
persons is to be understood. As pointed 
out by my learned brother if members 
of this organisation seek election to the 
legislature there will be clash of inte- 
_lrest in their case between the duty that 
they will be required to perform as mem- 
bers of the legislature and the article of 
political faith which they profess as 
members of the organisation. The pur- 
pose of imposing restriction on this class 
of persons to seek election is with.a view 
to achieve a well-defined objective. 
Therefore it cannot be said that ban in 
their case to seek election is based on 
unreasonable discrimination. 


38. An attractive argument has, 
however, been made on behalf of the 
petitioners that the section gives an un- 
guided and unfettered discretion to the 
Returning Officer to decide the question 
whether a candidate seeking election is 
or is not a member of the banned organi- 
sation. By mere labelling a candidate 
that he isamember of the banned organi- 
sation his fate is doomed. The section 
does not give any guidelines to the Re- 
turning Officer to decide as to who is 
and who is not a member. Therefore 
the impugned provision of law is liable 
ito be struck down as arbitrary. But this 
argument is without substance ‘inasmuch 
as the Returning Officer while accepting 
or rejecting the nomination paper has 
to decide this question as a question of 
fact on the basis of the material that Is 
made available to him on the date of 
scrutiny. Summary as the nature of the 
inauiry is he has to decide all questions 
of fact within the prescribed time. Just 
as a question whether a candidate holds 
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an office of profit or is a Government 


contractor or is otherwise disqualified 
from seeking election on any other 


ground is to be decided by the Returning 
Officer on the basis of the evidence that 
will be led before him, in the same way 
the question whether a certain person is 
or is not a membey of the banned organi- 
Sation is -to be dchided on the basis of 
the material produted before him. Thus 
there is no question of providing any 
guidelines by the Legislature in this be- 
half. That the Returning Officer may 
decide this question of fact against the 
candidate seeking election cannot fur- 
nish any constitutional ground to strike 
down this: piece of legislation as illegal, ` 
arbitrary and harsh. Even if the Re- 
turning Officer commits a mistake while 
arriving at his conclusion the same can be 
remedied by filing an election petition be- 
fore the High Court-and thereafter in 
appeal before the Supreme Court. The 
mere fact that the Returning Officer has 
decided or may decide the auəstion of 
membership against the candidate seek- 
ing election and, by the time the mis- 
take is ractified in appeal the mischief 
would have been done will not render 
the function of the Returning Officer as 
arbitrary or illegal. 


39. But different is the case of the 
group of persons in whose case the Re- 
turning Officer is himself satisfied on the 
basis of material that they have discon- 
tinued membership of the banned organi- 
sation or where this fact is even conced- 
ed by the other side. The question is: 
can in such a case the candidate be said 
to be under disqualification for being 
chosen to be a member of the legislature 
notwithstanding his discontinuance as a 
member and is such a disqualification 
prescribed by Section 24-AA constitu- 
tionally valid? In my opinion the an- 
swer to this should be in the negative. 
The reasons for my holding this view are 
as follows:— 


40. This section groups together 
two categories of persons; one, those 
who are members of the banned organi- 
Sation, and those who have discontinued 
the membership after the imposition of 
the ban, i 


41. In the case of the latter 
group of persons disqualification has been 
prescribed in their case because they 
were once members of the banned organi- 
sation. They are being punished for 
their past sins. In their case the classifi- 
cation does not appear to be rational or 
based on any intelligible differentia. 
True, the proposition cannot be disputed 
that once an association has been declar- 
ed unlawful the membership does not. 
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vanish into the thin air. Nor can it be 
assumed that membership has come to 
an end with the banning of the organi- 
gation. But at the same time it needs to 
be appreciated that where the erstwhile 
members of the organisation avowedly 
and openly have discontinued thelr mem- 


bership of the organisation and have, 
severed all their connections with it, 
does not that amply demonstrate that 


they have changed their political views 
and have repudiated the aims and ob- 
jects of the organisation? Does it not 
demonstrate a change in their political 
outlook in the sense that they want to 
join the main streams of the national life 
of the State? So-disqualification jmpose 
in their case appears to be unreasonable 
and unintelligible. 


42, The argument that there will 
be a clash of interest between duty and 
interest in their case does not commend 
to me as plausible. I am fortified in my 
view by the fact that the candidates 
seeking election to the legislature have 
to take cath on two occasions. one at the 
time of filing of the nomination paper, 
and the other at the time of taking the 
seat on the floor of the house. Jt is use- 
ful to reproduce the forms of the oath 
which the candidate has to affirm on both 
these occasions :— 


“Form of oath or affirmation to be 
made by a candidate for election to the 
State Legislature. 


t" 7 A. B, having been nominated as 
a candidate to fill a seat in_ the 
Legislative Assembly. (or Legislative 
Council) do swear in the name of God 
[solemnly affirm that I will bear true 
faith and allegiance to the Constitution 


of the State as by law established and 


that I will uphold the sovereignty and ` 


integrity of India.” 


Form of oath or affirmation to. be 
made by a member of the State Legisla- 
ture. 

‘T A, B. having been elected (or 
nominated) a member of the Legislative 
Assembly (or Legislative Council) do 
swear jn the name of God/solemnly affirm 
that I will bear true faith and allegiance 
to the Constitution of the State as by law 
established, that I will uphold the sove- 


reignty and integrity of India and that_] 


will faithfully discharge the duty upon 
which I am about to enter.” 

: While subscribing to these 
oaths the candidate has to swear that he 
will bear true faith and allegiance to the 
Constitution of the State as by law estab- 
lished and that he will uphold the sove- 
reignty and integrity of India at the time 
of being elected as a member of the State 
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Legislature. The candidate while assum- 
ing seat as a member has further to 
affirm that he will faithfully discharge 
the duties upon which he:is to enter. 


44, Now when a candidate who is 
not a member of the banned organisa- 
tion declares his intention to take the 
oath it cannot be expected in his case 
that he will plav fraud on the statute or 
that he will deceive his own conscience 
by taking such an oath. This apprenen- 
sion may be entertained with some rea- 
lity and the argument may appear plau- 
sible in the case of a member of the 
organisation who by virtue of his mem- 
bership still clings to the political idea- 
logy held by the organisation: but this 
cannot be assumed in the case of a per- 
son who has discontinued his member- 


_ Ship and has renounced his character as 


such. These are two dissimilar situations 
and a member and a non-member cannot 
be placed on the same footing and can- 
not be meted out the same treatment as 
they do not form the same group of per- 
sons in the same class. The expression 
“whether he continues to be a member 
or not” does not give any reasonable 
chance to the non-member to explain his 
stand, There appears to be no reason- 
able connection between the two. In the 
statement of objects and reasons given 
for inserting Section 24-AA, when the 
bill was piloted in the State Assembly, 
the main reason assigned for amend- 
ment is “to prevent those indulging in 
unlawful activities and preaching seces- 
Sion from using the provisions of the 
Constitution to subvert the Constitution 
itself.” The object of this piece of legis- 
lation is quite manifest. _But this can 
have no application to the case of those 
persons who have ceased to be members 
of the unlawful organisation and who 
have severed all their connections with 
it and in whose case a change of keart 
is indicated by their conduct. The argu- 
ment that there is every likelihood of 
these persons violating the sanctity of 
the oath affirmed by them cannot be sus- 
tained inasmuch as it is a remote consi- 
deration, and further ample safeguards 
have been provided by the Representa- 
tion of the People Act itself and by the 
State Constitution, (vide Section 132-B 
of the Representation of the People Act 
and Section 17 of the State Constitution). 
A candidate who is found guilty of an un- 
lawful activity in the course of election 
or as a member of the legislature runs | 
the risk of being disqualified and zon- 
victed by a Court. No real apprehension 
can, therefore, be entertained on this 
score. It is pertinent to refer here to 
the observations made by the Hon’ble. 
Chief Justice acting as one man Tribunal 
while confirming the declaration of the 
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ban On the plebiscite front. 
graph 13 of the Judgment :— 


“The allegation made by the Govern- 
ment against the front was that it want- 
ed to fight the election of 1972 with a 
wiew to entering the Assembly and 
wrecking the Constitution from inside. 
This allegation also in the opinion of 
the Tribunal has not been proved ......... 
Solace ... As to what steps the Front would 
have taken if voted to power was a very 
remote consideration and would not be 
hit by Section 2 of the Act”. 


Now these observations have been made 
in the case of the members of the Front. 
With greater force would they apply to 
the case of those persons who have dis- 
continued the’ membership. 


45. It is true that right reijating 
to franchise is a political right and is not 
either a fundamental right or common 
law right. But even where such a pt- 
tical right is conferred by a Statute the 
jaw conferring such a right must cor- 
respond to Article 14 of the Constitution 
of India and must not make any un- 
reasonable or arbitrary discrimination in 
the case of different groups. 

46. AIR 1955 SC 166 relied upon 
by the respondents is in my opinion not 
applicable to. the facts of the present case 
inasmuch as there the candidate who 
sought election in the Orissa Municipa- 
lity was a legal practitioner of the 
Municipality. The Orissa Municipal Act 
prevented legal practitioners holding 
briefs of the Municipality or against it 
from seeking election to the Municipa- 
lity. The petitioner who was a legal 
practitioner of the Municipality sought a 
writ in his favour. The Supreme Court 
held that the classification of the legal 
practitioners who were employed on 
payment on behalf of the Municipatity 
or against the Municipality and were dis- 
qualified under the Act from standing as 
candidates for election was valid as it 
was based with a view to avoid conflict 
between interest and duty. That is in- 
deed perfectly understandable. But what 
about the legal practitioner who would 
have discontinued to be counsel for or 
against the Municipality after the dis- 
qualification was prescribed by the Act. 
It is pertinent and appropriate to refer 
to the observations made in the afore- 
said judgment. ‘Towards the end of the 
judgment their Lordships observed that 
if such a legal practitioner wanted to 
stand as a candidate for election. it was 
but proper that he should divest him- 
self of his brief on behalf of the Munici- 
pality in which event there will be cer- 
tainly no bar to his candidature. It is 
“apparent from the judgment that the 
restriction not to seek election would not 
apply to the legal practitioner who had 
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ceased to be or had discontinued to be 
tne paid legal practitioner of the Munici- 
lpality or against it. If the law were such 
as to impose restriction even on those 
legal practitioners who had divested 
themselves of the brief and had discon- 
tinued to be the standing counsel either 
for and against the Municipality, such a 
restriction in view of the aforesaid ob- 
servationis would not have been upheld. 
On this authority and on the analosy of 
the facts of that case the restriction in 
the present case may be said to hold 
good in the case of the members of the 
banned organisation but not in the case 
of those persons who had divested them- 
selves of its membership. 


47. It has been argued that in the 
case of menibers of the banned organisa- 
tion the disqualification is to last only 
for two years, the time limit till the de- 
claration regarding the ban is to remain 
in operation, whereas in the case of a 
member ecnvicted under Section 24, it is 
to last for six vears. Therefore Sec- 
tion 24-AA is less harsh than Sec. 24 of 
the Act. Moreover it is pointed out that 
even if the following last words of the 
impugned Section “Whether or not the 
said person continues to be a member of 
Such Association during the period the 
ban remains in force” are taken out of 
the section, the effect would neverthe- 
less remain the same. But I am not in- 
clined to accede to this contention be- 
cause we cannot tread on mere aypothe- 
sis. The absence of these words from 
the section cannot be assumed. These 
words are very much in the section. The 
(Legislature has deliberately used these 
words in the section and the legislature 
did mean to achieve something by in- 
serting these words in the Section. We 
have, therefore. to pronounce upon the 
validity of the provision of law as it Is. 
The decision on the question cannot be 
postponed or averted on mere assump- 
tion that if these words had not been 
there the affect would be the same. In 
my opinion the effect would not be the 
same because as soon as the words whe- 
ther or not the said person continues to 
be a member” are omitted from the sec- 
tion it will make all the difference. In 
that eveht a person who has discontinued 
to be a member will not be hit by the 
Section and he will not be ineligible to 
Stand as 2 candidate. This. in my opi- 
nion, makes all the difference. The sec- 
tion therefore groups together two dffe- 
Tent and unequal persons in one cate- 
gory which grouping in my opinion is 
neither intelligible nor reasonable. The 
other authorities relied upon bv the res- 
pondents are therefore distinguishable 
and can have no application to the facts 
of the present case. 
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48. For the foregoing reasons. I 
would, therefore, hold that the provision 
of law prescribing disqualification to per- 
sons who have discontinued membership 
of the banned organisation suffers from 
the vice of unreasonable discrimination 
‘land is therefore hit by Article 14 of the 
Constitution of India. I would, therefore, 
hold that the words beginning from 
“whether or not’, upto “during 
this period” are ultra vires of the Con- 
stitution and these words being severable 
from the section are hereby struck down. 
f however. make no order as to costs. 

SYED WASI-UD-DIN, J.:-— 49. 
I have had the advantage of perusing the 
judgment of my learned brother J aswant 
Singh. J., and I agree with him with re- 
gard to his decision in respect of both the 
Points which have been formulated by. 
us but I just wish to express a few 
words of my own for an examination of 
the matter from different angles of view. 
I will take up a discussion first of all of 
the second point which has been formu- 
lated. This point raises a question whe- 
ther a Judge or Judges to whom the elec- 
tion petitions have been assigned under 
sub-sec. (2) of See. 88-A of the Jammu 
and Kashmir Representation of the 
People Act, 1957 (hereinafter referred to 
as ‘the Act’) is or are competent to go 


into the question regarding the constitu~ ’ 


tionality of any particular provision of 
the Act. Now with regard to this ques- 
tion it has been contended on behalf of 
the State firstly 
the election petition has been assigned 
would be deemed to be a Tribunal con- 
stituted under the Act and therefore is 
not competent to go into the question of 
constitutionality of any provisions of the 
Act. The second contention which has 
been made is that it will be beyond the 
scope of the provisions of the Act to go 
into the question of constitutionality of 
any provision because it will be a matter 
foreign to the determination of the points 
arising under the Act, 


50. I will now take up the discus- 
sion on each of these points separately, 
Reliance has been placed with regard to 
the first contention mainly on three deci- 
Sions of 'the Supreme Court viz: . 


(i) M/s. K. S. Venkataraman & Co. 
(P) Ltd. v. State of Madras, reported in 
AIR 1966 SC 1089, 


Gi) Dhulabhai v. State of Madhya 
Pradesh, reported in AIR 1969 SC 78: and 

(iii) Sree Raja Kandregula Srinivasa 
Jagannadharao Panthulu Bahadur Guru 
v. State of Andhra Pradesh, reported in 
AIR 1971 SC 71. 


51. The first case referred to above 
was a reference under Section 66 of the 
Ineome-tax Act of 1922 and the second 
case referred to above was a matter aris- 
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ing under the Madhya Pradesh Sales Tax 
(Act 30 of 1950), The ‘third case refer- 
red above was in respect of a matter aris- 
ing under the Andhra Pradesh (Andhra 
Area) Estates Land (Reduction of Rent) 
Act 30 of 1947. A perusal of the afore- 
seid decisions would clearly show that 
their Lordships were of the opinion that 
the Tribunal, which had referred the 
cases to the High Court was a Tribunal 
created under the statute and therefore, 
it can decide only the question of law re- 
ferred and. as such ultra vires of the pro- 
visions of the Act is foreign to the scope 
Oz: its jurisdiction. It also appears from 
the aforesaid decisions that their Lord- 
ships were of the opinion firstly that the 
Tribunal was constituted under the Act 
and secondly that it was a special advi- 
sory jurisdiction. In my opinion all these 
decisions are clearly distinguishable and 
are not applicable to the facts and cir- 
cumstances of the present case because it 
cannot be said by any stretch of imagi- 
nation that the High Court on which the 
jurisdiction to try the election petitions 
has been conferred by the Act is in any 
sense a Tribunal constituted or created 
under the Act, I will deal with this point 
more in detail when I take up a discus- 
sion of each of the specific provisions of 
the Constitution as well as the Act it- 
self, In my opinion the decision which 
is applicable to the facts of the present 
case and which has also been referred to 
by my learned brother Jaswant Singh, J., 
in his judgment is one in AIR 1945 FC 
83. I may now in this connection first of 
all refer to Section 142 of the Jammu & 
Kashmir Constitution which corresponds 
to Article.329 of the. Constitution of 
India, This section runs as follows:— 


“142 Bar to interference by Courts 
in electoral matters:— Notwithstanding 
anything in this Constitution. 


(a) the validity of any law relating 
to the delimitation of territorial consti- 
tuencies for the purpose of electing mem- 
bars of the Legislative Assembly or the 
allotment of seats to such constituencies, 
made or purporting to be made under 
Section 141, shall not be called in ques- 
tion in any court; 

(b) no election to either House of the 
Legislature shall be called in question 
except by an election petition presented 
to such authority and in such manner as 
may be provided for by or under any law 
made by the Legislature.” 


Section 142 (a) of the Jammu and Kash- 
mir Constitution bars the going into the 
question of validity of any law relating 
to the delimitation of territorial consti- 
tuencies and this certainly will not be 
applicable to the present case. Clause 
(b) of Section 142 above is applic- 
able to the present case and it lays 
down as already quoted above that no 
election shall be called in question except 
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by an election petition presented to such 
authority and in such manner, as may be 
provided for by or under any law made 
by the legislature. Now reading cl. {b) 
of Section 142 of the J. and K, Constitu- 
tion along with certain provisions of the 
Act, particularly Part X of the Act, it is 
clear that an election can be called in 
question only by presentation of a peti- 
tien before the High Court. It can in 
this sense be regarded as the authority 
as contemplated by clause {b) of Sec- 
tion 142 of the J. and K. Constitution. 
But since this jurisdiction has been con- 
ferred on the High Court and not on a 
Judge of the High Court. so it cannot be 
said that the High Court is a Tribunal 
constituted under the Act. I will now 
refer’ to the different provisions under 
Par; X of the Act, Section 88 of the Act 
lays down that no election shall be cail- 
ed in question except by an election peti- 
tion presented in accordance with the 
provisions of this Pari. Section 88-A of 
ee Act is important and it runs as fol- 
ows:— 


“High Court to try election petitions. 
(1) The Court having jurisdiction to try 
an election petition shall be the High 
Court. 


(2) Such jurisdiction shall be exer- 
cised ordinarily by a Single Judge of the 
High Court and the Chief Justice shall, 
from time to time, assign one or more 
Judges for that purpose.” 

The wordings of Section 88-A in my opin- 
ion clearly show that the jurisdiction 
has been conferred on the High Court 
and not on any particular Judge, It is 
also important to note here that in Sec- 
tion 88-A the words ‘Court’ and ‘High 
Court’ have been used, The legislature 
advisedly has not used the word ‘tribu- 
nal’ anywhere in the act because pre- 
viously of course the position was that 
the election petitions were triable by a 
tribunal constituted under the Act but 
this is not the position at present. Sub- 
section (2) clearly shows ‘that such juris- 
Giction which is conferred on the High 
Court shall be exercised ordinarily by a 
Single Judge of the High Court and ihe 
Chief Justice shall from time to time as- 
sign one or more Judges for that purpose. 
It ig a matter within the discretion of the 
Chief Justice. Section 89 of the Act aiso 
clearly shows that the election petition 
calling in question an election has to 
pe presented to the High Court within 
the prescribed period. Chapter IHI of 
Part X of the Act deals with trial of 
Election Petitions and Section 94 lays 
down that the High Court shall dismiss 
an election petition which does not com- 
ply with the provisions of Section 89 or 
Section 90 or Section 125. Mr, Nariman 
in the course of his argument relied _in 
this connection on the provisions of Sec: 
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tion 95 of the Act which runs as fol- 
lows: — 

“Procedure before the High Court:— 
(1) Subject to the provisions of this Act 
and any rules made thereunder every 
election petition shall be tried by the 
High Court, as nearly as may be, in ac- ' 
cordance with the provisions applicable 
under the Code of Civil Procedure Sam- 
vat 1977 to the trial of suits: 

Provided that ‘the High Court shall 
have the discretion to refuse, for rea- 
sons to be recorded in writing to exa- 
mine any witness or witnesses if it is of 
the opinion that the evidence of such 
witness or witnesses is not material for 
the decision of the petition or that the 
party tendering such witness or witnesses 
is doing so on frivolous grounds or with 
a view to delay the proceedings. 


(2) The provisions of the Evidence 
Act, Samvat 1977 shall subject to the 
provisions of this Act, be deemed to apply 
in all respects to the trial of an elec- 
tion petition.” 

It was contended that Section 95 circum- 
scribes the jurisdiction axd it shows that 
the jurisdiction which has been confer- 
red can be exercised only in accordance 
with and in conformity with ‘the provi- 
Sions of Section 95 of the Act. In my 
opinion Section 95 deals only with the 
procedure and laying down a certain pro- 
cedure in the Act cannot tantamount to 
circumscribing or limiting the powers of 
the Court Le,, the High Court in the pie- 
sent case, A perusal of the different sce- 


tions of the Act particularly those which 


I have referred above would clearly snow 
that the jurisdiction under the Act has 
been conferred on the High Court and 
there is no section which in any way cir- 
cumscribes or limits the powers and the 
competence of the High Court to go into 
the question regarding the constitutiona- 
lity of any provision of the Act. 


52. I think there is another aspect 
of the matter. which also has to be look- 
ed into. In view of Section 142 of the 
J. and K. Constitution and the different 
provisions of the Act it is clear that the 
election can be challenged only after the 
result has been announced and this can 
only be done by presenting an election 
petition in the High Court and the ag- 
grieved party can also file an appeal to 
the Supreme Court, In my opinion in 
such circumstances and application under 
Article 226 of the Constitution of Inuia 
would not be maintainable. This posi- 
tion is also clear, as has been held in 
the case reported in AIR 1954 SC 686 
that the right to stand as a candidate and 
contest the election is not a common law 
right and it is a special right created by 
the statute and the Chapter dealing with 
the fundamental rights has no bearing. 
In this view of the matter an application 
under Article 32 of the Constitution of 
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India would also perhaps not be mam~- 
tainable in the Supreme Court because 
it will not be an infringement of the iun- 
damental rights. It therefore, appears to 
me that there is no alternative remedy 
for a person who wants to challenge the 
election on the ground of the constilu- 
tionality of a certain provision of the Act 
and the only forum where he can du so 
is in the election petition before the 
High Court. I do not think that the le- 
gislature could have ever contemplated 
that this right of a candidate or an elec- 
tor could be barred and he may be left 
with no remedy in this respect. I may 
also here refer in this connection to ine 
Presidential or Vice-Presidential Elec- 
tions Act, 1952, This Act provides that 
the election of the President or Vice-Pre- 
sident can be called in question only by 
presentation of an application to the 
Supreme Court. Section 14 of this Act 
makes provisions in this respect and on 
2 comparison of the wordings of Section 
14 with the relevant provisions of the 
Jammu and Kashmir Representation of the 
People Act, 1957 it appears that the word- 
ings are the same. It cannot be also by 
any stretch of imagination be said that 
the Supreme court also will not be com- 
petent to go into the constitutionality of 
any of the provisions of the Act of 1952. 


53. Now the other contencion 
which has been raised is that the ques- 
tion of going into the constitutionality of 
any provision is foreign to the scope of 
the Act, Reliance in this connection has 
been placed particularly on two provi- 
sions of the Act viz: Sections 47 and i083. 
Section 47 deals with the scrutiny of no- 
minations and sub-section (2) (a) of the 
said section lays down that if on the date 
fixed for scrutiny of nominations a candi- 
date either is not qualified or is disquali- 
fied for being chosen to fill the seat under 
any of the provisions of Secs. 51 and 69 
of the Constitution of Jammu & Kashmir 
Part VI of this Act, then the Returning 
Officer shall reject the nomination paper. 
It has therefore, been urged that the 
limited scope of the Returning Officer is 
to see whether there is any absence of 
cualification o1 presence of disqualifica- 
tion as contemplated by Sections 51 and 
69 of the J. and K. Constitution and that 
the Returning Officer as such cannot zo 
into the constitutionality of any provi- 
sions of the Act. Section 108 of the Act 
deals with the grounds on which an elec- 
tion can be declared void by the High 
Court. We are concerned here only with 
clauses (a) and (c) of Section 108 of the 
Act, Clause (a) lays down that the elec- 
tion may be declared to be void if the 
High Court is of opinion that on the date 
of his election the returned candidate 
was not qualified or was disqualified tp be 
chosen to fill the seat under the Consti- 
tution or under this Act. Clause (c) lays 
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down that the High Court can deciare 
an election void if any nomination paper 
has been improperly rejected. True it is 
that it will not be within the competence 
of the Returning Officer to go into the 
question of constitutionality of the provi- 
sions of the Act and what he has to see 
is whether on the materials placed be- 
fore him the candidate is not qualified or 
disqualified and naturally since the elec- 
tion has to be held with promptitude so 
the Returning Officer has to make only a 
summary enquiry but the order of the 
Returning Officer is not final because it 
can be challenged by an election petition 
presented before the High Court as has 
been done in these cases. In my opinion 
these different provisions do not mean 
that these in any way limit or restrict 
the power of the High Court to go into 
the constitutionality of the provisions o: 
the Act. To me it also appears thal in 
Clause (c) of Section 108 of the Act the 
words which have been used are “im- 
properly rejected”, The word ‘improrer-i 
ly’ would also mean illegal rejection and 
if the High Court can go into the legality 
or illegality of the rejection of a nomira- 
tion paper then it consequently foliows 
that it can go into the question of consti- 
tutionality of any provision also because 
if any provision in the Act is not conszi- 
tutionally valid then certainly it can be 
said that it is illegal meaning thereby 
that there has been improper rejection. 


54. I therefore agree with my 
learned brother Jaswant Singh, J., that 
the second question should be answered 
in the affirmative. 


55. The first point which has 
been formulated by us is about the cons- 
titutionality of Section 24-AA of the Act. 
My learned brother Jaswant Singh, J., 
has elaborately discussed this question 
from different aspects and has also dis- 
cussed the different decisions of the Sup- 
reme Court and I agree with him also 
as far as the answer to this point is con- 
cerned but I would just examine the pro- 
visions of Section 24-AA of the- Act in 
the light of the other aspects of the mat- 
ter also. Section 24-AA of the Act has 
already been quoted in full in the judg- 
ment of my learned brother Jaswant 
Singh, J., but for the sake of convenience 
I Ton also quote it here and it runs as 
under:— 


“Disqualification of being a member 
of unlawful association:—- A person wno 
is a member of an association which has 
been declared unlawful under the Unlaw- 
ful Activities (Prevention) Act. 1967, 
shall be disqualified for so long as the 
declaration in respect of the said asso- 
ciation remains in operation under that 
Act, whether or not the said person con- 
tinues to be a member of such association 
during that period.” 
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To me it appears that this section is divi- 
sible into two parts, The first part at- 
taches a disqualification to a person who 
is a member of the association which has 
been declared unlawful, A question ari- 
ses as to what will be the date for re- 
ckoning the membership. In my opinion 
the wording of the section clearly shows, 
that the relevant date would be the date 
on which the association was declared 
unlawful. It has been urged on behalf 
of the petitioners that Section 24-AA of 
the Act does not lay down any guideline 
as to who is a member of the association 
and leaves the matter absolutely vague 
and ‘that certain tests should have been 
laid down for the determination of the 
membership. In my opinion this conten- 
tion does not seem to be correct because 
the fact as to who is a member of the as- 
sociation is a matter of fact and not a 
matter of law, and the question can be 
determined only on the materials and 
evidence which may be adduced. The 
materials may be scanty or insufficient 
before the Returning Officer because the 
enquiry before him in the circumstances 
has to be a summary one but as I have 
already stated above tthis is not a final 
opinion and it is open to review in the 
election petition, I think that in such 
circumstances the legislature could not 
lay down any guideline or test as to who 
. is a member. The determination as to 
who is a member will be dependent on 
the materials and evidence governing 
each particular case, 


56. Now the second part of the 
section is what is contained in the last 
two sentences of the said section and it 
is “whether or not the said person conti- 
nues to be a member of such association 
during that period’. It has been argued 
on behalf of the petitioners that it crea- 
tes a kind of permanent disqualification 
irrespective of the fact whether that 
particular person may discontinue or dis- 
associate himself from that association. 
Mr. Nariman in the course of his submis- 
sions has very rightly pointed out that 
even if these two last sentences are taken 
out of the section, still the effect will be 
the same. I think this contention seems 
to be correct because if we read the sec- 
tion without these two last sentences, 'the 
effect still would be that a person who is 
a member is disqualified for the period 
the declaration remains in force. I need 
not refer to the different provisions of 
the Act of 1967 because my learned bro- 
ther Jaswant Singh, J., has already dis- 
cussed them and it is clear from the pro- 
visions that the declaration can remain in 
` force for a period of only two vears. The 
bar therefore is not a permanent one 
even with the last two sentences and as 
pointed out above if the two sentences 
are taken out and even if they are struck 
down, the resul; would be the same, 
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57. It has also been urged that 


- once an association has been declared un- 


lawful, the membership evaporates and 
vanishes into the thin air. In my opinion 
this contention does not seem to be cor- 
rect because by declaring an association 
as unlawful the membership of the per- 
sons still remains but only the associa- 
tion has been declared unlawful. It has 
also been urged that the last two sen- 
tences do not provide any room for any 
change in the ideology or change of heart 
but considering the different aspects of 
the matter, it is clear ‘that it would not 
be very easy to determine that there has 
been a change in the ideology and having 
regard to the form of oath which has to 
be taken by a candidate it would not be 
safe to permit persons who are members 
of the association to take the oath þe- 
cause it may be doubtful if the taking of 
the oath has been done having regard to 
the true scope and sanctity of the oath. 


58, It was also pointed out that a 
candidate who is elected is also required 
to take an oath and so there is already a 
further safeguard in the Constitution, I 
may refer here to Form ‘Œ of Fifth Sche- 
dule of the Jammu and Kashmir Consti~ 
tution. There are two forms of the oath, 
one is for a person who is a candidate 
for the election and the other which is 
for a person who has been elected as a 
member of the State Legislature. There 
is a difference between the two forms of 
oaths because in the latter one the con- 
cluding words are “I will faithfully dis- 
charge the duty upon which I am about 
fo enter’, and these words naturally do 
not find place in the form of oath which 
has to be taken by a candidate for elec- 
tion. Section 24-AA of the Act cannot 
also be regarded in any way as, unconsti- 
tutional because there is another vath 
which has to be taken. The learned 
Counsel for the petitioners also contend- 
ed that there are pravisions contained in 
Section 24 (1) of the Act of disqualifying 
a person convicted of an offence under 
section 132-A or Section 132-B of the Act 
but 'those are electoral offences and it 
cannot be said that these are safeguards 
which would show that there was no ne- 
cessity of the incorporation of the provi- 
sions of Section 24-AA. 


59. Tg is also clear in my opinion 
that a comparison of Section 24 (1) and 
Section 24-AA would clearly show tnat 
both these sections deal with dissimilar 
situations and Section 24-AA cannot be 
ay - be harsher than Section 24 (1) of 
the Act. 


60. Lastly I may also refer to this 
aspect of the matter that at. the time 
when I requested the Hon’ble Chief Jus- 
tice to refer the question to a larger 
Bench then two other contentions also 
had been raised before me, and one of 
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these was that Section 24-AA is also bad 
in law and unconstitutional because there 
is no such provision in the Acts of simi~ 
lar type of different States and that there 
was no such disqualification also for the 
membership of the Parliament. This 
point was not pressed at the time of the 
hearing by us but I may just refer here 
to á decision in the case of the State of 
Madhya Pradesh v. G, C. Mandawar, re- 
ported in AIR 1954 SC 493 which clearly 
lays down that a provision of any Act 
cannot be struck down because other 
States or the Centre have not got similar 
enactments. As regards the question that 
there is no such disqualification for be- 
ing a member of the Parliament I think 
the position is very clear that the source 
of power of imposing a disqualification 
for the membership of Parliament is 
under Article 191 (e) of the Constitution 
of India but this Article does not apply 
to the State of Jammu and Kashmir. 


61. I am therefore of the opinion, 
agreeing with my learned brother Jas- 
want Singh, J., that the first question 
should be answered in negative, 


ORDER 


62.. In accordance with the opin- 
ion of the majority. Question No. 1 is 
answered in the negative and in view of 
unanimous opinion of the Bench, Ques- 
tion No. 2 is answered in the affirmative. 


Answered accordingly, 
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(A) Index Note:— J. & K. Houses 
and Shops Rent Control Act (34 of 1966), 
Section 11 (1) (h) — Suit for eviction on 
permissible ground — Admission by ten- 
ant as to existence of that ground — 
Compromise decree for eviction on basis 
of admission — Validity. 


(A) Brief Note:— If at the time of 
the passing of the eviction decree. there 
is Some material before the Court in the 
form of admission of the defendant or in 
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the shape of evidence recorded or pro- 
duced in the case or other dependable 
material on the basis of which the court 
could be prima facie satisfied about the 
existence of a statutory ground for evic- 
tion of the defendant, it will be presum- 
ed that the court was so satisfied and 
decree for eviction apparently passed on 
the basis of compromise will be valid. 
AIR 1978 SC 1811 and AIR 1970 J & K 
26 (FB), Rel. on, 1973 Kash LJ 276, AD- 


proved, (Case law discussed). 
(Paras 15, 16) 
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Nagindas Ramdas v. Dalpatram Iecha- 
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Smt. Kaushalya Devi v, K. L. Ban- 
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(FB), Autar Singh v. Sohan Lal 18 
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AIR 1966 J & K 22 = 1964 Kash LJ 176, 
Prabha Dayal v. Mohan Lal 19 


I. K. Kotwal. for Appellants; K. N. 
gana and V. B. Sudhan, for Respon- 
ents, 


JASWANT SINGH, J.:— A suit for 
eviction of Har Charan Singh respondent, 
herein, from a house situated in Mohalla 
Alaf Shah, Partap Garh, Jammu, institut- 
ed by the appellants on October 10, 1962, 
on the statutory ground of the premises 
being reasonably required by them for 
their own occupation, was dismissed by 
the Sub-Judge, Jammu, by his judgment 
and decree dated August 14. 1964. On 
appeal the learned Additional District 
Judge vide his judgment and decree dated 
March 25, 1968 affirmed the said judg- 
ment and decree. The second appeal pre- 
ferred by the appellants was allowed by 
me vide my judgment dated January 3, 
1969, and the case remanded to the Dis- 
trict Judge, Jammu, with the direction 
that he should allow an opportunity to 
the appellants to prove the altered cir- 
cumstances alleged by them to have 
supervened since the institution of the 
suit namely the factum of marriages of 
Jagdish Chander and Krishen Lal, ap- 


88 J.&K. [Prs. 1-4] Jagdish Kumar v. Harcharan (FB) (Jaswant Singh J.) 


pellants, which were stated to have taken 
place on May 14, 1964, and February 14, 
1966. respectively and the manner in 
which they had affected the reasonable- 
ness of the appellants’ requirement of 
the suit house and to decide the case 
afresh in accordance with law after al- 
lowing the contesting respondent an op- 
porn of adducing evidence in rebut- 
al. 


2. After remand the appellants 
examined Prabh Dayal, Jagdish Chander, 
Thakur Dass and Des Raj. Jagdish Chan- 
der and Krishan Lal appellants also went 
into the witness-box in support of their 
assertions. In rebuttal the contesting res- 
pondent examined Satish Chander and 
Garib Dass and closed his evidence on 
February 24, 1969. 


3. On May 7, 1969, the parties en- 
tered into a compromise by making state- 
ments on solemn affirmation before Shri 
Harbans Lal, the then District Judge, 
Jammu, The statement of the contesting 
respondent was to the effect that 


“he is convinced that the plaintiffs 
require the suit house for their personal 
occupation and the suit merits being dec- 
reed but he also requires time for search- 
ing another house, that he has agreed 
with the plaintiffs that they may have a 
decree for his eviction but they would 
not dispossess him till the end of De- 
cember, 1972, that in case of his default 
to surrender possession of the premises 
to the plaintiffs during the aforesaid pe- 
riod he would be liable to pay Rs. 10/- 
per diem as compensation to them for the 
period they fail to get possession, that 
this condition has been agreed upon to 
impel him to handover possession oz the 
house in question to the plaintiffs by the 
end of December, 1972, and not with a 
view to prevent the decree being put into 
execution after the end of December, 
1972.” 


The learned Counsel for the plaintiffs also 
made a statement requesting ‘the court to 
pass a decree in terms of the statement 
of the contesting defendant. Thereupon 
the learned District Judge passed the fol- 
lowing order:— 

“Counsel for the parties, Krishan 
Kumar plaintiff and S, Harcharan Singh 
defendant present. 


The parties have compromised. Their 
statements have been recorded. The suit 
is decreed in the following terms on the 
basis of the compromise arrived at. 

A decree for ejectment with regard 
to the suit house is passed in favour of 
the plaintiffs against Harcharan Singh 
defendant. The plaintiff will execute the 
decree only if ‘the possession of the suit 
property is not delivered to them by the 
end of December, 1972. If the possession 
is not delivered by this time, the defen- 
dant can be thrown out in execution of 


A.LR. 


the decree and for the time spent in sa- 
tisfaction of the decree, the plaintiffs will 
be entitled to Rs. 10/- daily as compen- 
sation for use and occupation of the suit 
property. The incorporation of this con- 
dition shall not debar the plaintiffs from 


executing ‘the decree after December, 
ie The parties to bear their own 
costs.” è 


After the expiry of the period specified 
in the statement of the contesting respon- 
dent, the appellants took out executic1 
of the décree on January 2. 1973, in the 
court of the Sub-Judge, Jammu, which 
was resisted by the contesting respondent 
inter alia on the ground that the afore- 
said decree having been passed by the 
District Judge without “satisfaction that 
the requirements under the Houses and 
Shops Rent Control Act, were establish- 
ed” it was a nullity in the eye of Jaw and 
Was inexecutable. After hearing the 
learned Counsel for the parties, the exe- 
cuting court acceded to the contention 
raised on behalf of the contesting respon- 
dent ana dismissed the execution appli- 
cation holding that the same was not 
maintainable, Aggrieved by this order 
the appellant took the matter in appeal 
to the District Judge, Jammu. Concur- 
ring with the executing court Mirza 
Saif-ud-Ahmed, District Judge, dismissed 
the appeal by his order dated March 13, 
1973 holding that the phraseology of 
section 11 (i) (h) of the Jammu and 
Kashmir Houses and Shops Rent Control 
Act, 1966, made it incumbent on the 
court to judicially determine the reason- 
ableness of landlord’s requirement, and 
that the decree for ejectment passed by 
his predecessor on the basis of the com- 
promise arrived at between the parties 
without epplying his own mind and com- 
ing to the conclusion or recording a find- 
ing to the effect that the appellants rea- 
sonably required the house for their per- 
sonal occupation was a nullity. In com- 
ing to this conclusion, the learned Disi- 
rict Judge, relied upon two decisions of 
the Suprame Court in Smt. Kaushalya 
Devi v. K. L., Bansal, AIR 1970 SC 838 
and Ferczi Lal Jain v. Man Mal, AIR 
1970 SC 794. 


4. Dissatisfied with this order, the 
appellants preferred a further appeal to 
this court which came up for hearing be- 
fore our learned brother Syed Wasi-ud- 
Din, J. Being of the opinion that the 
point of law arising in the case was of 
considerable importance and was likely 
to govern a large number of cases and 
the decision of a Division Bench of this 
court in Smt, Parkasho Devi v. Sardari 
Lal 1973 Kash LJ 276, also required re- 
consideration in view of the aforesaid 
decisions of the Supreme Court, his Lord- 
ship requested the Hon’ble Chief Justice 
to constitute a Full Bench to go into this 
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. matter. 
fore us. 


This is how this appeal is be- 


5. Appearing in support of the ap- 
peal, Mr. Kotwal has urged that the mere 
fact that the District Judge had not 
while passing the decree expressly re- 
corded that he was satisfied about the 
reasonableness of the appellants’ require- 
ment does not in the facts and circum- 
stances of the case have any significance, 
that the learned District Judge was not 
right in observing that the decree sought 
to be executed was passed merely on the 
basis of the compromise, that there was 
also other material to establish the rea- 
sonableness of the appellants’ require- 
ment, that the fact that the contesting 
respondent had himself made a statement 
on solemn affirmation on May 7, 1969. that 
he was convinced that the appellants re- 
quired the suit house for their personal 
occupation and that he required time up- 
to the end of December 1972, to vacate 
the premises showed that the court was 
salisfied that the premises were reason- 
ably required by the appellants for their 
own occupation. 


6. Mr, Raina, has on the other 
hand, urged that the provisions of Sec- 
tion 11 (i) (h) of the Jammu and Kash- 
mir Houses and Shops Rent Control Act 
are mandattory, that before passing the 
decree for eviction it was necessary for 
the court to have satisfied itself about the 
reasonableness of the requirement of the 
appellants after taking into consideration 
the balamce of convenience of the parties 
and that the District Judge not having 
determined the reasonableness of the ap- 


pellants’ requirement the decree passed 
by him is void. 
7. I have given my thoughtful 


consideration to the submissions made by 
the learned counsel for the parties. 


8. It is not disputed that the ap- 
pellants’ suit for eviction of the contest- 
ing respondent was based upon the sta- 
tutory ground of reasonableness of the 
former’s requirement of the premises for 
their own occupation and that the court 
could have passed a decree on that 
ground. 


9, The sole question for determi- 


nation in this case is whether in 'the ab-^ 


sence of the express observation by the 
then learned District Judge in his order 
dated May 7, 1969, that he was satisfied 
that the suit premises. was reason- 
ably required by the appellants for their 
own occupation, the decree passed by him 
is a nullity and hence inexecutable or 
whether the said satisfaction can be ga- 
thered from other material and circums- 
tances and the decree can be treated as 
valid and executable. 
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10. The sheet anchor of the stand 
taken on behalf of the contesting respon- 
dent as well as of the view expressed by 
the learned District Judge in the impugn- 
ed order that after the coming into force 
of the Rent Control Acts, the jurisdiction 
of the court to pass a decree for recovery 
of possession of any premises depended 
upon its satisfaction that one or more of 
the statutory grounds set out in the pro- 
viso to Section 11 (i) of the Jammu and 
Kashmir Houses and Shops Rent Control 
Act, 1966,. existed and where without 
such satisfaction the court proceeded to 
pass a decree for eviction solely on the 
basis of compromise arrived at between 
the parties. the decree was a nullity and 
could not be enforced in execution are 
the three decisions of the Supreme Court 
in Bahadur Singh v. Muni Subrat. Dass, 
(1969) 1 SCWR 51 = (1969) 2 SCR 432, 
Smt. Kaushalaya Devi v. K. L. Bansal, 
AIR 1970 SC 838 and Ferozi Lal Jain v. 
Man Mal, ATR 1970 SC 794. 


11. Now in Bahadur Singh’s case, 
(1969) 1 SCWR 51 = (1969) 2 SCR 432 
(Supra), the decree passed on the basis 
of an award was held to be a nullity and 
incapable of being enforced in execution 
on two grounds, firstly, because the land- 
lord was not a party to the arbitration 
and secondly, that the court had passed 
the decree without itself satisfying that 
the statutory grounds of eviction existed. 
It would be noticed that it was not indi- 
cated in this decision as to haw the sa- 
tisfaction is to be expressed by the court 
or gathered from the materials. 


12. In AIR 1970 SC 838 (Supra) 
in which following the decision in Baha- 
dur Singh’s case (1969) 1 SCWR 51 = 
(1969) 2 SCR 432 it was held that the 
decree passed solely on the basis of the 
compromise without indicating that any 
oz the statutory grounds mentioned in 
Section 13 (i) of the Delhi and Ajmer 
Rent Control Act (38 of 1952) existed was 
a nullity, the manner in which the court’s 
satisfaction was to be expressed or ga- 
thered, was not dealt with. 


13. In AIR 1970 SC 794 (Supra) 
their Lordships of the Supreme Court 
aiter adverting to Section 13 (D) of the 
Delhi and Aimer Rent Control Act (38 of 
1952) held that the decree for recovery 
of s-possession could be passed only if the 
court concerned was satisfied that one or 
the other grounds cf eviction mentioned 
in the Section were established. The fol- 
lowing observations made by their Lord- 
ships in the case are apposite: 


“From this provision (fi.e.. Sec- 
tion 13 (1) of the Delhi and Ajmer Rent 
Control Act (38 of 1952)) it is clear that 
after the Rent Control Act. came into 
force, a decree for recovery of possession 
can be passed by any- court only if that 
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court is satisfied that one or more of the 
grounds mentioned in Section 13 (1) are 
established. Without such a satisfaction, 
the court is incompetent to pass a dec= 
ree for possession. In other words, the 
jurisdiction of the court to pass a decree 
for recovery of possession of any premi- 
ses depends upon its satisfaction that one 
or more of the grounds mentioned in Sec- 
tion 13 (1) have been proved. 


_ From the facts mentioned earlier, it 
is seen that at no stage, the court was 
called upon to apply its mind to the 
question whether the alleged sub-letting 
is true or not, Order made by it does not 
show that it was satisfied that the sub- 
letting complained of has taken place, 
nor is there any other material on record 
to show that it was so satisfied, It is 
clear from the record that the court has 
proceeded solely on the basis of the com- 
promise arrived at between the parties. 
That being so there can be hardly any 
doubt that the court was not competent 
to pass the impugned decree, Hence the 
decree under execution must be held to 
be a nullity.” 


14. The aforesaid view expressed 
by the Supreme Court has undergone a 
radical change as will appear presently. 
In K. K. Chari v. R. M. Seshadri, AIR 1973 
SC 1311, which was a case of eviction 
under Sec. 10 of Tamil Nadu Buildings 
(Lease and Rent Control) Act. (18 of 
1960), their Lordships of the Supreme 
Court after an analytical and exhaustive 
review of their previous decisions bear- 
ing on the matter held:— 


“An order of eviction based on con- 
sent of the parties is not necessarily void 
if the jurisdictional fact viz., the existence 
of one or more of the conditions men- 
tioned in Sec. 10 of Tamil Nadu Buildings 
(Lease and Rent Control) Act (18 of 
1960), were shown to have existed when 
the court made the consent order. Satis- 
faction of the court which is no doubt a 
pre-requisite for the order of eviction, 
need not be the manifestation borne out 
by a judicial finding. If at some sage 
the court was called upon to apply its 
mind to the question and there was suffi- 
cient material before it, before the par- 
ties invited it to pass an order in terms 
of their agreement, it is possible to pos- 
tulate that the court was satisfied. about 
the grounds on which the order of evic- 
tion was based, Before making an order 
for possession the court is under a duty 
to satisfy itself as to the truth of the 
landlord’s claim. if there is a dispute be- 
tween the landlord and tenant. But if 
the tenant in fact admits that the lend- 
lord is entitled to possession on one or 
other of the statutory grounds menticned 
in the Act, it is open to the court to act 
on that admission and make an order for 
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possession in favour of the landlord with-. 
out further enquiry.” i 


The following observations made in the 
last mentioned case i.e.. AIR 1973 SC 
1311 by Vaidialingam, J., will amply re- 
pay perusal: : 

“Tf the court had expressed its satis- 
faction in the order itself. that will con- 
clude the matter. That the court was so 
satisfied can also be considered from the 
Point of view whether a stage had been 
reached in the proceedings for the court 
to apply its mind fo the relevant question. 
Other materials on record can also be 
taken into account to find out if the court 
was so satisfied. The High Court has 
proceeded on the basis that even if there 
was material before the court when it 
passed the order of eviction by consent 
from which it can be shown that the 
court was satisfied about the requirement 
of the landlord keing bona fide. never- 
theless such an order will bea nullity un- 
less the Rent Controller, has given his 
decision in favour of the landlord. In 
court opinion, this view is erroneous, 


The true position appears to be that an 
order of eviction based on consent of the 
Parties ‘is not necessarily void if the juris- 
dictional fact viz. the existence of one or 
more of the conditions mentioned in Sec- 
tion 10 were shown to have existed when 
the court made the order. Satisfaction 
of the court which is no doubt a pre-re- 
quisite for the order of eviction. need 
not be by the manifestation borne out by 
a judicial finding. If at some stage the 
court was called upon to apply its mind 
to the question and there was sufficient 
material before it, before the parties in- 
vited it to pass an order in terms of 
their agreement, it is possible tc postu-< 
late that the court was satisfied about 
the grounds on which the order of evic- 
tion was based. 


It is no doubt true that before mak= 
ing an order for possession the court is 
under a duty to satisfy itself as to the 
truth of the landicrd’s claim, if there is a 
dispute between the landlord and tenant. 
But if ‘the tenant in fact admits that the 
landlord is entitled to possession on one 
or other of the statutory grounds men= 
tioned in the Act. it is open to the court 
to act on that admission and make an 
order for possession in favour of the land- 
lord without further enquiry. It is no 
doubt true that each case will have to be 
decided on its own facts to fing out whe- 
ther there is any material to justify an 
inference that an admission express or 
implied, kas been made by the tenant 
about the existence of one or other of the 
statutory grounds.” 

Tt will also be useful to refer to the fol= 
lowing observatior's made in this decision 
by Alagiriswami, J: 
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“Where the landlord specifically asks 
for possession on any one of the grounds 
on the basis of which he is entitled to 
ask for possession under the provisions of 
the Act, there will be no objection to the 
tenant either submitting to an order of 
eviction or entering in to a compromise 
submitting to an order of eviction. There 
is no magic in the words “if the Control~ 
ler is satisfied.” in Section 10 (3) (e).” 
In this case ‘their Lordships while advert- 
ing to the decision in AIR 1970 SC 794 
(Supra) observed: 


“In the last decision in our opinion 
there is an indication as to how the satis- 
faction of a court can be expressed or 
gathered in a particular case. If a stage 
had been reached in a particular proceed- 
ing for a court to apply its mind regard~ 
ing the existence of a statutory condition, 
it may be held that it was so satisfied 
about the plea of the landlord. Again 
from other material om record, it can be 
inferred that the court was so satisfied.” 
Again recently in Nagindas Ramdas v. 
Dalpatram Iccharam, AIR 1974 SC 471, 
their Lordships of the Supreme Court 
have held: 
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“The consent decree for possession 
passed by the court is not necessarily a 
nullity. If there was a clear admission 
in the compromise, incorporated in the 
decree, of the fundamental facts that 
could constitute a ground for eviction 
under Section 12 or Section 13 it will be 
presumed ‘that the court was satisfied 
about the existence of such statutory 
ground and the decree for eviction though 
apparently pdssed on the basis of a coms 
promise would be valid, 


Such material may take 'the shape 
either of evidence recorded or produced 
in the case, or, it may partly or wholly 
be in the shape of an express or implied 
admission made in the compromise agree- 
ment itself, Admissions, if true and clear 
are by far the best proof of 'the facts ad- 
mitted and they by themselves can be 
made the foundation of the rights of the 
parties.” 


The following observations made in Para 
29 of the judgment by Sarkaria, J., who 
spoke for the court are worth quoting: 


“Be that as it may. in cases where 
an objection as to the non-executability 
of the decree on the ground of its being 
a nullity is taken, the executing court is 
not competent to go behind the decree, 
if the decree on the face of it, discloses 
some material on the basis of which, the 
Rent Court should be satisfied with re- 
gard to the existence of a statutory 
ground for eviction. In such a case it 
must accept and execute the decree as it 
stands, If on the face of it, the decree 
does not show the existence of such mate- 
rial or jurisdictional fact, the Executing 
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Court may look to the original record of 
the trial court to ascertain whether there 
was ony material furnishing a foundation 
for the trial Court’s jurisdiction to Dass 
the decree it did. The moment it finds 
that prima facie such material existed, 
its task is complete. It is not necessary 
for it to go further and question the pre- 
sumed or expressed finding of the trial 
Court on the basis of that material, AH 
that it has to see is whether there was 
some material on the basis of which the 
Rent Court could have—as distinguished 


from must have—been satisfied as to the 


statutory ground for eviction, To allow 
the Executing Court to go beyond that 
limit, would be to exalt it to the status of 
a super court sitting in appeal over the 
decision of the Rent Court. Since in 
the instant case, there was a clear ad- 
mission in the compromise, incorporated 
in the decree, of the fundamental facts 
that could constitute a ground for evic- 
tion under Section 12 (3) (a). the Execut- 
ing Court was not competent to go be- 
hind the decree and question its vali- 
dity.” -> 

Again in Laxmibai v. Ambajappa, AIR 
1974 Karnataka 12, where in an appeal 
against the decree for eviction the tenant 
agreed that the appeal be dismissed after 
giving time for vacating the premises it 


-was held that the dismissal of the appeal 


in the circumstances could not be chal- 
lenged as void on the ground that it was 
passed by the court without giving rea- 
sons in support of its order and without 
satisfying itself that the ground on which 
the landlord had sought the eviction of 
the tenant had been established. 


15. In view of the recent clinch- 
ing pronouncements of their Lordships 
of the Supreme Court referred to above, 
I am of the view that if at the time of 
the passing of the decree, there is some 
material before the Court in the form of 
admission of the defendant or in the 
shape of evidence recorded or produced 
in the case or other dependable material 
on the basis of which the court could be 
prima facie satisfied about the existence 
of a statutory ground for eviction oi the 
defendant, it will be presumed that the 
court was so satisfied and decree for 
eviction apparently passed on the basis 
of compromise will be valid, 


' 16. In the instant case the appel- 
lants had asked for a decree for eviction| 
on a ground which was permissible 
under the provisions of the Jammu 
and Kashmir Houses and Shops Rent 
Control Act, they had also led evidence 
in support of their plea and the contest- 
ing respondent had also adduced some 
evidence in rebuttal, a stage had also 
been. reached for the court to apply its 
mind regarding 'the existence of the rele- 
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vant statutory condition, but realizing 
that the appellants had succeeded in mak- 
ing out a case for his eviction the con- 
testing respondent had made a statement 
on solemn affirmation clearly admitting 
therein that he was Satisfied that the 
‘landlords required the premises for their 
own occupation and obtianed three and a 
half years time to vacate the premises. 
The provisions of Order 23 Rule 3 of the 
Code of Civil Procedure which are not 
excluded from applicability to suits for 
eviction under the Jammu and Kashmir 
Houses and Shops Rent Control Act 
also made it obligatory for the court to 
pass a decree in terms of the compro- 
mise which was not unlawful, In the cir- 
cumstances the satisfaction of the court 
about the existence of the statutory 
grounds on the basis of which the land- 
lords could have obtained a decree for 
eviction can be easily inferred. 


17. That apart, the rulings relied 
upon by the District Judge have not got 
much bearing on the present case in view 
of the fact that there is a marked differ- 
ence between the language of the pro- 
viso to Section 11 (i) of our Act, ie., J, & 
K. Houses and Shops Rent Control Act, 
and Section 13 of the Delhi and Ajmer 
Rent Control Act (38 of 1952) and Sec- 
tion 13 (1) (2) of the Bombay Rents Hotel 
and Lodging House Rates Control Act 
(57 of 1947). 
the court is satisfied’ occurring in the 
aforesaid Sections of the Delhi and Bom- 
bay Acts, do not find place in the proviso 
of Section 11 (1) of our Act. In the ab- 
sence of these words, it would be idle to 
insist that even after the admission by 
the tenant as to the existence of a ground 
mentioned in the proviso to Sec, 11 (1) 
of our Act. it is necessary for the court 
to be satisfied that a statutory ground for 
eviction exists. Examined from any angle 
it is manifest that after the admission of 
the contesting defendant that he was 
convinced that the house was required 
by the appellants for their own occupa- 
tion and he would surrender possession 
thereof by the end of December, 1972, it 
was not necessary for the District Judge 
to determine that fact judicially. 


18. The aforesaid view expressed 
by me also receives support from a Full 
Bench decision of this court in Autar 
Singh v. Sohan Lal, AIR 1970 J & K 26 
(FB) where the question for determina- 
tion was whether the Rent Controller 
could fix a fair rent merely on the agree- 
ment of the tenant without taking into 
consideration the relevant factors men- 
tioned in Section 8 (a) of the Jammu and 
Kashmir Houses and Shops Rent Control 
Act. The following observations made 
therein by His Lordship the Hon'ble 
Chie? Justice who spoke for the Court 
are worth quoting:— 


The important words “if 
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“The section no doubt prescribes a 
particular mode and sets out a detailed 
standard for fixing fair rent of a house or 
shop taking into consideration various 
factors for instance, the price of the land 
included in the house on the date of con- 
struction etc. There is, however, no pro- 
vision which either impliedly or express- 
ly prohibits the parties from fixing a fair 
rent by agreement nor do these provi- 
Slons prevent the Controller from giving 
effect to such an agreement, In these 
circumstances it seems to us that the 
doctrine of estoppel against Statute can- 
not be called into aid in the instant 
case. Furthermore, what has happened 
in the present case is that the parties by 
agreeing to a compromise and asking the 
court to fix fair rent in terms of their 
agreement dissuaded it from discharging 
its statutory obligations in following the 
procedure laid down in sub-cls, (a) to (£) 
of Section 8 (supra). Not only this, but 
it is manizest that the court could have 
considered various circumstances men- 
tioned in sub-clauses (a) to (g) of Section 
8 only if the parties had produced rele- 
vant evidence before it. Where the par- 
ties did not lead any evidence on any of 
the factors mentioned in Section 8 but 
asked the court to pass an order in terms 
of their agreement, such a conduct of the 
parties clearly operates as an estoppel. 


Lastly we are of the view that as the 
petitioner by agreeing to a particular 
rent to be fixed as fair rent did not 
choose to adduce any evidence before the 
Controller nor allowed the respondent to 
adduce anv such evidence, in the eye of 
law, the arder fixing fair rent must be 
deemed to have taken into consideration 
the factors mentioned in Section 8 and it 
was on this ground also a valid order.” 


19. It would also be worthwhiie 
to refer in this connection to another 
decision of this court in Prabh Dayal v. 
Mohan Lal, AIR 1966 J & K 22 where 
Hon'ble Shri J. N. Wazir the erstwhile 
Chief Justice observed: 


“In a suit for ejectment it is duty of 
the court to see that a ground or grounds 
mentioned by the plaintiff in his plaint 
has or have been proved before granting 
a decree in his favour, But if the tenant 
defendant agrees that the landlord plain- 
tiff has a good claim for an order under 
the act and without contesting the suit 
enters into an agreement with the plain- 
tiff landlord to vacate the premises after 
a fixed period I fail to see why such a 
compromise should not form the basis of 
the ejectment decree. In the instant case 
the court satisfied itself that a statutory 
ground for ejectment was taken by the 
landlords and the defendant by agreeing 
to vacate the premises accepted the exis- 
tence of that ground mentioned by the 
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plaintiff in his plaint. Under these cir- 
cumstances in my opinion, the trial 
Court had jurisdiction to pass a decree 
on the basis of the compromise and was 
by no.means barred by the provisions of 
Section 11 of the Act from making a dec- 
ree for ejectment in favour of the plain- 
tiffs-landlords.” 

Keeping in view the preponderance of 
judicial opinion referred to above, I have 
no manner of doubt that in a suit for 
eviction of s tenant by a landlord on any 
of the grounds mentioned in the proviso 
to Section 11 (1) of the Jammu and Kash- 
mir Houses and Shops Rent Control Act, 
if the tenant admits the existence of the 
ground pleaded by the landlord it be- 
comes unnecessary for the court to de- 
termine judicially that the said ground 
exists nor is the decree passed on_ the 
basis of that admission, rendered void. In 
this view of the matter it cannot be said 
that the Division Bench decision of this 
Court in 1973 Kash LJ 276 was not cor- 
rectly rendered. 


20, In the result I would allow 
the appeal, set aside the orders passed 
by the courts below and hold that the 
decree dated May 7, 1969, passed by the 
then District Judge, Jammu, is perfectly 
valid and executable. The parties are 
however, left to bear their own costs. 


20-A. As Mr. Kotwal has expres- 
sed his readiness to allow the contesting 
respondent -further time to vacate tne 
premises upto the end of October, 1974, 
the execution of the decree will be held 
in abeyance till then. In case the con- 
testing respondent still does not surren- 
der possession of the suit premises, it 
will be open to the appellants to ask the 
Executing Court to evict him. 


S. WASI-UD-DIN, J.:— 21. I agree. 


ALI, C. J.:.— 22. I have perused the 
lucid and elaborate judgment prepared 
by my learned brother Jaswant Singh, 
J.. and I entirely agree with him. I 
would, however, like to add a few words 
of my own on certain aspects of the ma‘- 
ter that were argued before us. 


23. The facts and the proposi- 
tions of law have been clearly adumbrat- 
ed and enunciated by my learned bro- 
ther, Jaswant Singh J., in his judgment 
and it is not necessary for me to repeat 
the same. A careful analysis of the deci- 
sions of their Lordships of the Supreme 
Court and other High Courts as discussed 
by Jaswant Singh, J.. would clearly show 
that in matters where the court has to 
pass a decree for ejectment. some of the 
following conditions must be satisfied.— 


That the order passing a decree in 
terms of the compromise must show ex 
facie the satisfaction regarding the 
grounds on which ejectment is sought; 
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or 
If the order does not give any rea- 
sons it is based on an admission of the 
party particularly the defendant from 
which the grounds for ejectment can be 
spelled out; 
or 
There are materials on the record in 
the shape of admissions, pleadings or evi- 
dence, oral and documentary from wh -ch 
the court could have passed a decree for 
ejectment if the said evidence was ac- 
ceptable. 


When the matter is before the Executing 
Court, it has only to look at the evidence 
for a prima facie satisfaction as to whe- 
ther there are materials on record justi- 
fying an order of ejectment on ‘he 
grounds mentioned in the Act, and as 
pointed out by the Supreme Court it is 
not within the province of the Executing 
Court to discuss the materials regard:ng 
the pros and cons for itself and to give a 
determinative findings as to whether a 
case for ejectment has been made out or 
not. Applying these tests to the preseat 
case, we find that the following facts are 
clearly established: 


(1) That there was undoubtedly a 
compromise between ‘the parties on the 
basis of which the decree for ejectment 
was passed. 


(2) That the compromise was based 
on an admission by the defendant k'::- 
self wherein he tacitly admitted that the 
necessity of the plaintiff was reasonable 
and genuine, and also agreed that a dec= 
yee as prayed for be passed, 
If this admission would have been in ‘he 
suit itself, then there would have been 
no difficulty for the court, even if the 
suit was contested, in passing a decree 
on the basis of the admission of the de- 
fendant. If that were the position, then 
it is obvious ‘that the court could also 
pass a decree on the basis of the com- 
promise in view of the clear admission 
made by the defendant. 


24. I might refer to two import- 
ant arguments advanced by the learned 
Counsel for the respondent. In the first 
place it was argued that the admission 
of the defendant merely says that he was 
satisfied that the plaintiff required -he 
premises for his personal necessity, but 
the admission does not go to the extent 
of proving or alleging ‘that the house 
Was reasonably required by the plaintiff. 
It was suggested that the term ‘reason- 
able requirement’ is stronger than mere 
personal necessity, This argument seems 
to me to be highly technical. The de- 
fendant clearly admitted that he was 
convinced that the necessity of the plain- 
tiff was made out. It implies that -he 
admission related to the nature of -he 
necessity pleaded by the plaintiff. Fur- 
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thermore in the admission the defendant 
has used 'the clear words that a decree 
may be passed as prayed for. This ad- 
mission, therefore, postulates thet the 
defendant admitted that the premises 
were reasonably required, otherwise it is 
obvious ‘that the suit could not have been 
decreed as prayed for by the plaintiff. 
The plaintiff could succeed only if he 
had been able to satisfy the conditions 
mentioned in Section 11 (1) (h) of the 
Houses and Shops Rent Control Act and 
therefore the admission of the defendant 
that.the suit may be decreed as prayed 
for clearly implies that the defendant 
also admitted that the requirement of the 
plaintiff was reasonable, I have there~ 
fore, no hesitation in rejecting this argu~ 
ment. 


25. tt was vehemently contended 
by the defendant respondent that so far 
as our Act is concerned, it contains an 
additional provision which is of a manda- 
tory character, and as there was no 
material on the record to prove the facts 
mentioned in this provision, the decree 
on the basis of the compromise without 
taking into consideration the facts men- 
tioned in the said provision is a nullity. 
This argument is based on a mis-concep- 
tion and mis-interpretation of the ad- 
mission made by the defendant. The ex- 
Penaten to Section 11 (1) (h) runs 
thus:— 


“The court in determining the rea~ 
sonableness of requirement for purposes 
of building or rebuilding shall have re- 
gard to the comparative public benefit or 
disadvantage by extending or diminishing 
accommodation and in determining rea~ 
sonableness of requirement for occupa~ 
tion shall have regard to the compara~ 
tive advantage ‘or disadvantage of the 
landlord or the person for whose benefit 
the kouse or shop is held and of the te- 
nant: 


Provided that where the court thinks 
that the reasonable requirement of such 
occupation may be substantially satisfied 
by evicting the tenant from a part only 
of the house or shop and allowing the 
tenant to continue occupation of the rest 
and the tenant agrees to such occupa- 
tion, the court shall pass a decree ac~ 
cordingly and fix a proportionately fair 
rent for the portion in occupation of the 
tenant, which portion shall henceforth 
constitute the house or_ shop within 
clause (3) or clause (5) of Section 2 and 
the rent fixed shall be deemed to be the 
fair rent fixed under Section 8”. 

This provision enjoins on the court, to 
consider two factors. (1) ‘the comparative 
advantages and disadvantages if eviction 
is ordered and (2) the question whether 
the needs of the plaintiff would be :sa« 
tisfied even by partial eviction. - Al peru- 
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sal of the admission of the defendant 
clearly shows that he was fully alive to 
both these conditions and he has actual- 
ly mentioned in his statement that his 
difficulty was that he was not in a posi- 
tion to get a house so soon and therefore 
he would be satisfied if a long period 
was allowed to him for vacating the 
house, He also did not question the ne- 
cessity of the plaintiff for ejectment of 
the entire house, otherwise he would have 
said in his statement that a partial evic- 
tion may be ordered. Thus the two con- 
ditions mentioned in the explanation 
were fully answered by the defendant in 
his statement and a consideration of his 
statement leads to the inescapable con- 
clusion that after a consideration of the 
comparative advantages 
tages the defendant thought that the ba- 
lance of convenience lay in favour of 
the landlord whose demands may be. sa~ 
tisfied by passing a decree if the defen- 
dant is allowed about three and a hail 
years’ time to vacate the premises, This 
was conceded by the plaintiff and ac= 
cordingly the decree passed by the D. J, 
in the first instance specified that the 
decree was to bə executed after Decem- 
ber, 1972. It is therefore clear that by 
virtue of the agreement between the 
parties the defendant got 34 years’ time 
to look for a house and this therefore sa- 
tisfied the demands of the tenant because 
he had got sufficient opportunity to make 
alternative arrangements before the dec- 
ree could be executed, In view of this 
admission, therefore, it is clear that t'-e 
court must be: deemed to have taken this 
aspect into consideration and there is an. 
implied finding on the comparative ad- 
vantages and disadvantages as provided 
for in the Explanation to Section 11 (1) 
(h) (Supra). Thus on a consideration of 
the totality of circumstances it is mani- 
fest that all the conditions required by 
Section 11 (1) (h) and the Explanation 
thereto are fully satisfied and therefore. 
it was not open to the executing court 
to go behind the decree which was based 
on a compromise effected on the basis of 
the admission of the defendant himself, 


26. I, therefore, agree that the 
appeal be allowed and the suit of the 
plaintiff be decreed but the decree shall 
not. be executed till the end of October, 
1974. -In this way the defendant has got 
about more than 5 years’ time during 
which period he would be in a position 
to get an alternative house after a dec- 
ree for ejectment is passed. 


Appeal allowed, 


and: disadvan=< . 
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A. C. Desilva, Applicant v. State o 
Jammu and Kashmir, Opposite Party. 

Civil Suit No. 44 of 1973, D/- 8-7- 
1974, , : 

(A) Index Note:— Arbitration Act 
(1940), Section 34 —— Step in proceeding 
— Defendant knowing case and seeking 
repeated adjournments to file statement 
— Amounts to step in proceeding — 
Right for stay lost. l 

(A) Brief Note:— The plaintiff served 
the State with two months’ notice before 
instituting a suit for the recovery of an 
arnount on a prize winning lottery ticket. 
The Government had knowledge of the 
same. It was also the author of the ticket 
and knew the conditions thereon. The 
Government did not care to do the need- 
ful months before or after the suit was 
instituted. The State cannot therefore be 
heard to say that it had no knowledge of 
the arbitration clause. That would be 
tantamount to a party claiming benefit of 
its own wrong and seeking allowance for 
its own default, and negligence, something 
which the law cannot countenance. After 
institution of the suit where the State 
prayed for adjournments for filing in 
written statement it amounts to a step in 
the proceeding, disentitling the State from 
claiming a stay under Section 34. AIR 
1964 J and K 75, Rel. on. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1964 J and K 75 = 1964 Kash LJ 

157, Radha Krishan v. State of Jammu 
and Kashmir 2 


A. N. Raina. for Applicant; 
Malik, for Opposite Party. 


ORDER:— This is a suit for the reco- 
very of a sum of Rs. 1,12,200/-. The suit 
is based on a lottery ticket which, the 
plaintiff says, was the prize winning 
ticket in the 10th draw of 'the Jammu and 
Kashmir State Lotteries and was held by 
him, The suit was instituted on 11-9- 
1973 after previous notice to the defen- 
dant-State as required under Section 80 
of the Code of Civil Procedure. On 8-12- 
1973, Mr. A. K. Malik, Additional Advo- 
cate-General, entered appearance on be- 
half of the defendant-State and sought 
time to file his power of attorney, which 
he eventually filed on the next hearing 
fixed for 8-1-1974. The case was adjourn- 
ed for further proceedings to 18-1-1974. 
On that date Mr. Malik stated that the 
relevant records had been seized by the 
Anti-corruption Department and it might 
take him some time to get into touch with 
that Department and go through the re- 
cords before he could be able to prepare 
the written statement. He, therefore, 
sought time for filing the written state- 
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‘them and prepare the defence. 
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ment which was granted, The case came 
up for hearing again on 21-3-1974 when 
Mr. Malik did not put in his appearance 
because it was a restricted holiday. It was 
adjourned to 28-3-1974. On that date Mr. 
Malik submitted an application and 
sought time to file the written statement 
pleading that he could not have access to 
the original records which were seized 
by ‘the Anti-corruption Organisation in 
connection with a pending investigation 
and as such he had to get the copies pre- 
pared which, too, were not supplied to 
him in time to enable him to go through 
In view 
of this application time was again grant- 
ed to him for filing the written statement 


and the case was put off to come up 
again on 24-4-1974, On that date Mr. 
Malik was away at Jammu. The case 


was, therefore, adjourned to 2-5-1974, 
Meanwhile Mr. Malik made an applica- 
tion on 29-4-1974 praying that the suit 
be stayed under Section 34 of the Arbi- 
tration Act and the matter be referred to 
the arbitration of the Government in 
terms of the arbitration clause appearing 
amidst the conditions printed on the 
ticket, It was stated in the application 
that the motion for stay could not te 
made earlier “because of the fact that the 
original records of the case had been 
seized by the Police authorities and were 
not made available to the defendant for 
inspection till very recently. The coun- 
sel for the defendant had no occasion to 
examine these records earlier and being 
unaware of the facts of the case, adjourn- 
ments were sought by him for submissicn 
of the written statement.” The plaintiff 
opposed the application. He has filed 
written objections pleading that the ap- 
plication was incompetent, mala fide, fri- 
volous and vexatious and based on wrong 
facts. According to him the defendant- 
State had taken steps in 'the proceedings 
as envisaged under Section 34 of the Ar- 
bitration Act by seeking several adjourn- 
ments and opportunities for filing of the 
written statement adding that the ticket 
was a standard document. prepared by 
the State itself which could not therefore, 
plead ignorance of the conditions appear- 
ing ‘thereon, particularly so, because the 
plaintiff had presented the ticket at the 
earliest opportunity to the State who 
continues to be in possession thereof. The 
sole question that falls for determination 
is Whether, in the circumstances of this 
case, time taken by the defendant for 
filing of the written statement constitu- 
tes a step in the proceedings so as to dis- 
entitle the defendant from claiming the 
tay under Section 34 of the Arbitration 
et. 


2. In Radha Krishan Mirza v. 
State of Jammu and Kashmir (AIR 1964 
J and K 79) a similar question arose for 
consideration of this court, After referr= 
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ing to several decisions of other High 
Courts in India, Bhat, J., seems tp have 
held the view that an application, oral or 
written, for adjournment of a case to 
enable the defendant to file the written 


statement should ordinarily be treated as. 


a step in the proceedings within the 


' meaning of Section 34 of the Arbitration ` 


Act unless the defendant is able . to 
prove circumstances which will negative 
such result, * | 


3. In the present case there can 


be no doubt that the defendant-State ap-: 


plied more than once for adjournment of 
the case 'to enable it to file the written 
. statement. So doing it has taken steps in 
the proceedings and lost the right for 
stay under Section 34 of ‘the Arbitration 
Act. The result cannot be avoided by it 
on the plea of ignorance. The case of the 
State is that the records were with the 
Anti-corruption Department and as such 
it could not have knowledge of the arbi- 
‘tration clause in time. The argument, 
iputting it mildly, is untenable. The Anti- 
‘corruption Department is nothing but a 
‘limb of the State and it is difficult to ac- 
cept the suggestion that the State could 
not have access to the records in its pos- 
session. Particularly so, when the plain- 
tiff served the State with two months 
notice before the institution of the suit, 
when one would expect the State and its 
functionaries 
Iment to procure the records, look into 
|them and seek legal advice to define and 
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in the concerned Depart- 
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formulate their stand in the matter. 
Same too when notice of the suit was 
given to the State by this court. But des- 
pite nctice nobody in the Government 
seems to have cared ‘to do the needful for 
months before or after the suit was ins- 
tituted. The State cannot therefore be 
heard to say that it had no knowledge of 
the arbitration clause. That would be 
tantamount to a party claiming benefit of 
its own wrong and seeking allowance for 
its own default and negligence-something 
which the law cannot countenance. 
Knowledge must be presumed. In fact 
the Government was itstelf the author 
and architect of the ticket arid it is dif- 
ficult to hold that it did not know 
the conditions set out by it in this ticket 
without having a look at it. In this back- 
ground I am not prepared to hold that 
the state did not have knowledge of ‘the 
arbitration clause and that the prayer 
for adjournments for filing of the writ- 
ten statement should be ignored as a step] 
in the proceedings. The plee for avoid- 
ance raised by the State musi fail. 

4, in the result I find no force in 
this applicatior which is hereby rejected. 
The defendant will file its written 
statement within two weeks anc +the case 
will come up for further orders thereafter 
on a date to be fixed by the Deputy 
Registrar, 
Application rejected, 
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——§, 29 (2) — See Motor Vehicles Act 
(1939), S. 58 (3) (Nov) 142 B 
——S. 61 (a) — Suit for redemption filed 
within 60 years from date of mortgage — 
Suit not time barred (Oct) 128 B 


Motor Vehicles Act (4 of 1939), S. 2 (3) — 
See also Mysore Motor Vehicles Rules (1963), 
R. 111 (5) (Aug) 93 A 
——S§. 2 (3) — Mysore Motor Vehicles Rules 
(1963), R. 111 (7) — Validity — Not incon- 
sistent with S. 2 (3) (Aug) 93 C 
——-§, 43 (1) — Attaching condition specify- 
ing charges for carrying mails in stage car- 
riages — If quasi-judicial function of R, T. A. 

(Sep) 101 
S. 43 (1) (3) — Government notification 
specifying charges for carrying mails in stage 











carriages — Is not ultra vires of S. 43 
(Sep) 101 B 
~S., 47 (3) — See Ibid, S$. 63 (1) 
(Nov) 132 B 





S. 58 — Refusal of permit — Past con- 
guct can be taken into consideration 


(Oct) 119 B 
——~—~-S. 58 (2) (as amended by Act 59 of 
1969) — Amended provision brought into 


force from 1-11-1970 ~~ Provision if ap- 
plicable to permits issued prior to 1-11-1970 
(Nov) 142 A 
S. 58 (3) — Sub-section (3) is special pro- 
vision made in special law governing matter 
of condonation of delay -~ Operation of 
S. 5, Limitation Act (1963), is excluded under 
S. 29 (2) of that Act (Nov) 142 B . 
—-—S. 60 — Principle of — Applicability 
(Oct) 119 C 
~————§, 63 (1) and Karnataka Motor Vehicles 
Rules (1963), R. 123 (2) (it) — Permit on 
inter-regional route — Grant of permit with- 
out prior consultation with R. T. A. of the 
other region — Whether valid (Nov) 132 A 
———S. 63 (1) — Application for permit on 
inter-regional route — Until permit is coun- 
tersigned by R. T. A. of other region, permit 
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Motor Vehicles Act (contd.) 
will not be intra-regional in character 
(Nov) 132 B 
S. 64 (2) (Mysore Amendment) — Fur- 
ther appeal by an ‘aggrieved person’ — Who 
can file — ‘Person aggrieved’, interpretation 
of (Jun! 56 
S. 68 — See Mysore Motor Vehicles 
Rules (1963), R. 154 (3) and (7) 
(Apr) 31 A 
S. 110-A (3) Proviso —- Mysore Motor 
Vehicles Rules (1963), R. 363 —- Condona- 
tion of delay — ‘Sufficient cause’ in proviso 
to S. 110-A (3) should be liberally inter- 
preted (Apr) 22 
S. 110-D — See Civil P. C. (1908), S. 115 
(Sep) 109 
~——S. 111 — Power to make rules — Rule 
providing conditions for issue of permit can 
be varied by rule making authority — Gov- 
erned by new R. 119 (Apr) 16 
——S. 132-A — See Mysore Motor Vehicles 
Rules (1963), R. 154 (3) and (7) 
(Apr) 31 A 
Mysore Agricultural Lands (Prohibition . of 
Alienation) Ordinance (2 of 1973), S. 4 — 
See Civil P. C. (1908), S. 51, Expin. 














(Sep) 104 
——S. 7 — See Civil P. C. (1908), S. 51, 
Expln. (Sep) 104 


Mysore Industrial Areas Development Act 
(18 of 1966), S. 2 (7) — See Ibid, S. 28 
(Sep) 105 B 
——S. 21 — Acquisition of land for an in- 
dustrial company —- Acceptance of deposit 
even prior to issuance of notification -— 
Does not invalidate acquisition — Acquisi- 
ton not fraud on power (Sep) 105 C 
——Ss. 28, 2 (7) — Acquisition of land for 
a company — Validity (Sep) 105 B 
——S. 29 — Award, held not one made 
under S. 29 (3) (Sep) 105 D 


Mysore Motor Vehicles and Road Traffic 
Rules (1945), R. 151 — See Motor Vehicles 
Act (1939), S. 111 (Apr} 16 


Mysore Motor Vehicles Rules (1963), R. 111 
(5) (added by Mysore Motor Vehicles (Se- 
cond Amendment) Rules, 1972) — Validity 
— Not in conflict with S. 2 (3) of the Act 

(Aug) 93 A 
——R. 111 (5), (6) and (8) (added by Mysore 
Motor Vehicles (Second Amendment) Rules 
-(1972)) — Constitutional validity 

(Aug) 93 B 
—R. I11 (7) — See also Motor Vehicles 
Act (1939), S. 2 (3) (Aug) 93 C 


——R. 111 (7) — Validity — Violates Arti- 





cle 19 (1) (g) (Aug) 93 D 
R. 119 — See Motor Vehicles Act 
(1939), S. ili (Apr) i6 


—R. 154 (3) and (7) — Display of adver- 
tsement on stage carriages — Licence fee 
for —. Sub-rules (3) and (7) levying such fee 
are ultra vires S. 68 of Motor Vehicles Act 
(Apr) 31 A 


Mysore Motor Vehicles Rules (contd.) 


R. 363 — See Motor Vehicles Act (1939), 
S. 110-A (3), Proviso (Apr) 22 
Partnership Act (9 of 1932), S. 42 (b) — 
Dissolution of firm — When takes place 
(Sep) 110 
Registration Act (16 of 1908), Ss. 72 (1), 77 
— Refusal to register otherwise than on 
denial of execution — Suit under Section 77 
maintainable (Tun) 53 A 
—-Ss. 72 (1), 77 — Expressions “refusing 
to admit a document to registration’ and “re- 
fuses to order the document to be registered” 
— Are synonymous and not distinct 
(Jun) 53 B 





—S. 77 — See Ibid, S. 72 (1) 

(Jun) 53 A, B 
Representation of the People Act (43 of 
1951), S. 100 (1) (© — See Constitution 
(Scheduled Castes) Order (1950), Para 2 


(Jul) 78 
STAMP DUTY 


—Karnataka Stamp Act (34 of 1957), S. 2 (1) 
(j), Sch., Art. 6 — Applicability — Letter 
containing a reference to a completed mort- 
gage by deposit of title deeds —- Held not 
liable for stamp duty under Art. 6 

(Jun) 60 (FB) 
——Sch., Art. 6 — See Ibid, S. 2 (1) (i) 

(Jun) 60 (FB) 


State Financial Corporations Act (63 of 1951), 
Ss. 31 (1) (2) and (c) and 32 (1) — Applica- 
tion under S. 31 (1) (a) for sale of hypothe- 
cated property — Grant of ad interim attach- 
ment — Jurisdiction — Expression “Cls. (a) 
and (c)” in S. 32 (1) — Interpretation of 
“and” (Apr) 26 
——S. 32 (1) — See Ibid, S. 31 (1) (a) and 
(c) (Apr) 26 
Tamil Nadu Hindu Religious and Charitable 
Endowments Act (19 of 1951), Ss. 57 (e), 93 
— Suit for declaration of plaintiff's right to 
the office of archaka — Suit covered by Sec- 
tion 57 (e) — Civil suit barred under S. 93 

(Apr) 10 
—S. 58 (1) — See also Constitution of 
India, Art. 26 (Nov) 129 A 
——S. 58 (i) — Scheme under does not in- 
clude interim scheme (Nov) 129 B 
——S. 93 — See Ibid, S. 57 (e) (Apr) 10 

TENANCY LAWS 


—Bombay Merged Territories. and Areas 
(Jagirs Abolition) Act (39 of 1954), S. 5 (1) 
(b) and 8 — Interpretation of — Jagirdar in 
actual possession of uncultivated lands on 


appointed date — Lands whether vest in 
Government — Jagirdar whether entitled to 
occupancy rights — Statute to be so con- 


strued as to harmonise with and effectute its 
object. 67 Bom LR 291, Dissented from 
(Dec) 147 A 


——S. 8 — See Ibid, S. 5 (1) (b) 
(Dec) 147 A 
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Tenancy Laws (contd.) 

—Karnataka Inams Abolition Laws (Amend- 
ment) Act (33 of 1969), S. 2 (6) — See Ten- 
ancy Laws — Mysore (Personal and Mis- 
cellaneous) Inams Abolition Act (1955), Sec- 
tion 31 (1) (May) 43 A, B 
—Karnaiaka Land Reforms Act (10 of 1962), 
S. 14 — See Civil P. C. (1908), S. 113 


(May) 34 
—-Ss’ 83 and 112 — Assistant Commis- 
sioner holding summary enquiry — Jurisdic- 
tion to decide whether a person is tenant 

(Dec) 153 
——S. 112 — See Ibid, S. 83 (Dec) 153 


——S. 116 — Sée Civil P. C. (1908), S. 113 
(May) 34 
—Karnataka (Personal and Miscellaneous) 
Inams Abolition Act (1 of 1955), S. 31 (1) 
— See also Limitation Act (1963), S. 29 
(May) 43 C 
——S. 31 (1) (as amended by S. 2 (6) of 
Mysore Inams Abolition Laws (Amendment) 
Act, 1969) — Validity — Who can question 
' (May) 43 A 
——S. 31 (1) (as amended by S. 2 (6) of 
Mysore Inams Abolition Laws (Amendment) 
Act, 1969) — Retrospective effect 
(May) 43 B 
—Karnataka Prevention of Fragmentation 
and Consolidation of ‘Holdings Act (1 of 
1967), S. 40 —- Applicability — Sale in con- 
travention of Bombay Prevention of Frag- 
mentation and Consolidation of Holdings Act 


Tenancy Laws — Karnataka Prevention of 
Fragmentation and Consolidation of Hold- 
ings Act (confd.) 


-— Protection of S. 40, if available 


(Dec) 156 A 
S. 40 — Applicability — Sale in con- 
travention of Bombay Prevention of Frag- 
mentation and Consolidation of Holdings Act 
before commencement of Karnataka Act — 
Purchasers in possession of land and paid 
prescribed fine to Government — Sale pro- 





tected by S. 40 (Dec) 156 B 
Transfer of Property Act (4 of 1882), S. 58 
— Possessory mortgage — Tenant inducted 


by mortgagee-in-possession —- Not. entitled to 
protection of Rent Act (Apr) 2 
S. 58 (1) (ff) — See Stamp Duty — 
Karnataka Stamp Act (1957), S. 2 (1) (j) 
(Jun) 60 (FB) 
-—S. 60 — Right to redeem — Extinguish- 
ment of Revenue sale as a result of mort- 
gagee’s default to pay land revenue —- Mori- 
gagors right is not lost (Oct) 128 A 
Wakfs Act (29 of 1954), S. 3 (e) — Wakf 
by user — Proof (Apr) 28 A 
Words and Phrases — “And?” — See State 
Financial Corporations Act (1951), S. 31 (1) 





(a) and (c) (Apr) 26 
——"Or” — See State Financial Corpora- 
tions Act (1951), S. 31 (1) (a) and (à 

l (Apr) 26 


——“Person aggrieved” — See Motor Vehi- 
cles Act (1939), S. 64 (2) (Jun) 56 
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AIR 1974 KARNATAK 1 (V 61 C 1) 


GOVINDA BHAT, C. J. AND 
SRINIVASA IYENGAR, J. 


M/s. Bombay Goods Carriers (P.) 
Ltd., Petitioner v. M/s. Sha Multhanmul 
Hastimal & Sons, Respondents. 


i Civil Revn. Petn. No. 1145 of 1973, 
D/- 20-8-1973. 


Index Note:— (A) Civil P. C. (1908), 
S. 20 (c) — Parties cannot by agreement 
confer jurisdiction on court where cause 
‘of action does not arise. 


Brief Note:-— (A) Where two or more 
courts have jurisdiction to try a suit, an 
agreement between the parties. that the 
claims shall be settled by only one of 
such courts is valid but the parties by 
agreement cannot confer jurisdiction on 
a Court where it has no such jurisdiction 
in regard to a particular matter. Where 
there was a term on the reverse of G. C. 
Note that all claims and matters arising 
under a consignment should be settled 
in Courts at Bombay, but the cause of 
action did not accrue at Bombay, the 
Court at Bombay has no jurisdiction to 
try the suit, AIR 1971 SC 740, Rel. on. | 

(Paras 3, 4) 


P. Krishnappa, for Petitioner; Smt, 
S. Pramila, for Respondent. 


ORDER. :— This revision petition has 
been referred to a Bench by Datar, J. on 
the ground that a question of law is in- 
volved in regard to the right of a party 
to file a suit in a particular Court, and 
as similar matter arose in C. R. P. No. 
1133/72. 
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2 The Revision Petition No. 
1133/72 has been disposed of by us by a 
separate order dated 6-8-1973. 


3. The facts and circumstances in 
the instant case are somewhat different 
from those in that case. In the instant 
case, the respondent-plaintiff entrusted 
certain goods for carriage from Banga- 
lore to Agra to the defendants. The con- 
tention raised by the defendants was 
that on the reverse of G. C. Note No. 
5772, dated 12-3-1970, there was a term 
that all claims and matters arising under 
the consignment should be settled in 
Courts at Bombay, and therefore the suit 
filed in the Small Causes Court at Ban- 
galore was not maintainable. The learn- 
ed Small Causes Judge came to the con- 
clusion that no part of the cause of ac- 
tion accrued at Bombay and therefore 
the Court at Bombay cannot have juris- 
diction to try the suit and „the parties! 
merely agreeing that only Courts at; 
Bombay would have jurisdiction to settle 
the claims would be of no effect. 


4. The principle of law is now 
well settled that where two or more 
Courts have jurisdiction to try a suit, an 
agreement between the parties that the 
claims shall be settled by only one of 
such Courts is valid and the parties by 
agreement cannot confer jurisdiction on 
a Court where it has no such jurisdiction 
in regard to a particular matter. 
Hakam Singh v, Gammon (India) Ltd., 
(AIR 1971 SC 740). Applying this test, 
it is clear that no part of the cause of 
action accrued at Bombay and the par- 
ties by merely agreeing that the Bom- 
bey Courts alone should have jurisdic- 
tion cannot confer a jurisdiction on the 
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Courts at Bombay and such an agree- 
ment is not valid and enforceable. The 
learned counsel for the petitioner sought 
to place reliance on the decision of this 


Court in New India Assurance Co. Lid. > 


v. T. K. Nanjunda Setty & Sons, (1963) 
2 Mys LJ 513 = (AIR 1964 Mys 147). 
The facts and circumstances in that case 
were entirely different from those in the 
instant case. The same principle was 
adopted in that case, It was clear that a 
part of the cause of action accrued at 
Madras and Bombay and accordingly, it 
was held that only Courts at those places 
had jurisdiction. 

5. The view taken by the Court 
below in regard to the question of juris~ 
diction is correct and the revision peti- 
tion accordingly fails and is dismissed 
with costs, 

Revision dismissed, 


ee ee 
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NESARGI, J. 


Salanki Hanmanthrao, Appellant w 
H. Gurushanthamma and others, Respon« 
dents. 

Second Appeal No. 1217 of 1972, Dim 
29-7-1973. 

Index Note:— (A) Transfer of Pro- 
perty Act (1882), S. 58 — Possessory 
mortgage — Tenant inducted by mort- 
gagee-in-possession —- His tenancy comes 
to an end on termination of mortgzagee’s 
interest — Such ‘tenant’ not entitled to 
protection of the Rent Act. (X-Ref:— 
Mysore Rent Control Act (1961), S. 21 
(1)). AIR 1972 SC 637, Foll. 

(Paras 10, 11, 13, 14, 15) 

M. Rama Bhat, for Appellant; N. 
Santosh Hegde; for Respondents Nos, i 
and 2. 


JUDGMENT :— This appeal is by 
-Salanki: Hanumanthappa defendant 3 in 
O. S. No. 5 of 1970, on the file of the 
Munsiff, Davangere. Two plaintiffs Guru- 
shanthamma and Parvathamma, who are 
resoondents 1 and 2 in this appeal; filed 
the said suit praying for possession of 
the suit schedule property which is pre- 
mises bearing old Khaneshumari No. 1183 
and new door No. 245, in Davangere 
City, on redemption. The parties would 
be, in the course of this judgment refer- 
red to as plaintiffs and defendants. 


2. The undisputed facts are as 
follows: 

The said property belonged to one 
Sharnamma, the mother of the plain- 
tiffs, Sharnamma had another daughter, 
whose husband is defendant 5 Chandra- 
sekharappa. Sharnamma sold the pro- 
perty in the year 1953 to defendant 5 
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and to Rudrappa defendant 6, This 
Rudrappa is the son of defendant 5. De~ 
fendants 5 and 6 mortgaged the suif 
property in favour of defendants 1 and 
2 and their father on 27-9-1958 for a sum 
of Rs. 1,500. A further mortgage was 
created in their favour on 21-5-1959 for 
another sum of Ks. 300. This mortgage 
was a usufructuary mortgage. The period 
agreed to between the parties was four 
years i.e. upto 27-9-1962. The plaintiffs 
filed O. S. No. 77 of 1967 challenging the 
sale of the property by Sharnamma to 
defendants 5 and 6.. Defendants 1 and 2 
were also parties to the said suit. That 
suit ultimately ended in a compromise 
decree, the terms of which are found in 
Ex, P-4, Ex. P-4 is the certified copy of 
the compromise decree. By virtue of this 
decree, the property was allotted to the 
plaintiffs and it was agreed that they 
should redeem the property by making 
payment of the required sum to defen- 
dants 1 and 2. The plaintiffs issued a 
notice calling upon defendants 1 and 2 
to take the amount and allow redemp-« 
tion’ of the property, and defendants f 
and 2 sent their reply as per Ex. P- 
dated 18-11-1968. Thereafter, the plain« 
tiffs deposited the required sum in Court 
in Misc. Application No. 124 of 1968, on 
4-12-1968, and then instituted this suif, 

Defendant 4 was made party to this 
suit on the ground that he was residing 
in another portion of the very same pres 
Pop as a tenant under defendants $ 
and 2. f 


3. It is the contention of the 
plaintiffs, that defendants 1 and 2 could 
not have created any tenancy rights in 
favour of defendants 3 and 4 so as to 
enure to their benefit beyond the period 
of mortgage i.e. beyond 27-9-62, there~ 
fore, defendants 3 and 4 wera trespass~ 
ers so fer as plaintiffs’ rights are con« 
cerned, that in view of the terms of the 
mortgage, defendants 1 and 2 were bound 
to hand over vacant possession of the suif 
premises to them. and. hence, defendants 
1 to 4 were liable to hand over posses« 


sion of the property to them, 


4. Defendants 1 and 2 filed their 
written statement and contended that 
they had inducted defendant 3 as their 
tenant and would make defendant 3 at= 
torn to the plaintiffs. They denied that 
defendant 4 was their tenant. They fur- 
ther stated that under the circumstances 
they could hand over symbolical pvosses= 
sion only and not actual possession. ? 


7A Defendant 3 filed. his written 
statement on 31-3-1970. In that he con« 
tended, that he was a tenant under de~ 
fendants 1 and 2 and he was originally 
paying a rent of Rs. 15 per month, that 
in the year 1964 he executed a rent note 
agreeing to pay rental of Rs, 20 per 
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month, and that he being a tenant, he 
cannot be asked to hand over vacant pos- 
session of the suit premises to the plain- 


6. Defendant 3 further on, on 
10~12-1970 filed an amendment application 
I. A. No. III praying for permission to 
amend his written statement filed by him 
on 31-3-1970. That was allowed by the 
Munsiff. By that amendment, he added 
to his contentions by narrating that even 
prior to his becoming a tenant of defen- 
dants 1 and 2, he was a tenant under 
defendant 5 and at that time he was pay- 
ing Rs. 15 per month as rental, ` 


7. Defendant 4 contested the suit 
by putting forward his own contentions, 
but he failed in the suit and the decree 
has become final against him because he 
aa a preferred any appeal in this 

ourt. 


8. The two Courts below found 
that defendants 1 and 2 could not create 
tenancy rights in favour of defendant 3 
so as to enure to the benefit of defendant 
3 beyond the period covered by the 
mortgage, viz., 27-9-1962, and, therefore, 
defendants 1 to 3 were liable to hand 
over vacant possession of the suit pre~ 
mises to the plaintiffs. The lower appel- 
late Court found on evidence that defen 
dant 3 become the tenant of defendants 
3 and 2 in the year 1964 as is evidenced 
by the rent note admittedly executed by 
defendant and, therefore, his case that 
he was a tenant of defendant 5 even 
prior to the mortgage, is not tenable. 


9. Sri M. Rama Bhat, the learned 
Advocate appearing on behalf of the ap- 
pellant, urged two points for considera- 
tion. The first point urged by him is that 
it is not the law that the tenancy right 
of defendant -3 did not enure to his bene- 
fit beyond 27-9-1962 because the mort- 
fagees viz. defendants 1 and 2 had every 
right to lease out the property to defen- 
dant 3 and such lease bound the plain- 
tiffs also, even beyond the said period 
viz. 27-9-62. His next point is that defen- 
dant 3 had specifically, at least by his 
amended written statement contended 
that he was also a tenant under defen- 
dant 5 and that too prior to the mort- 
gages in question and, therefore, he could 
not be made to hand over vacant pos- 
session of the suit premises in view of 
Section 21 of the Mysore Rent Control 
‘Act, 1961 (to be hereinafter referred to 
as the ‘Act’). In this connection, he fur- 
ther argued that the two Courts below 
have, while approaching this question of 
fact raised by defendant 3, not taken in- 
to consideration the admission made by 
plaintiff 2 examined as P.W, 1, that de~ 
fendant 3 was a tenant under defendant 
5, and defendant 5’s evidence as P.W, 2, 
that defendant 3 was a tenant since ten 
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to twelve years prior to 1970 when his 
deposition was recorded. 


10. Taking up the first contention 
put forward by Sri Rama Bhat, it is to 
be observed that the position in law is 
settled by the Supreme Court in Sa- 
chalmal Parasram v. Ratnabai (AIR 1972 
SC 637). Their Lordships have clearly laid 
down, that tenancy created by a mort- 


‘gagee in possession does not survive the 


termination of the mortgagee’s interest, 
that the termination of the mortgagee’s 
interést terminates the relationship of 
landlord and tenant, and there being no 
landlord and tenant, the tenant cannot 
claim the protection of Rent Control Le- 
gislation in the said case, the Madhya 
Pradesh Accommodation Control Act, 
1961 (to be hereinafter referred to as the 
'M. P. Act’), While laying down this pro- 
position their Lordships have followed, 
the decision in All India Film Corpora- 
tion Lid. v. Raja Gyan Nath, (AIR 1969 
NSC 185) and have relied on the decision 
in Kamlakar & Co. v. Gulamshafi Imam- 
bhai (AIR 1963 Bom 42) and Bhanshali 
Kushalchand Ramji v. Sha Shamji Jiva- 
raj, (AIR 1958 Bom 53). In Sachalmal 
Parasram’s case, AIR 1972 SC 637, their 
Lordships have further on laid down that 
the principle of Section 76 (a) of the 
Transfer of Property Act (to be herein- 
after referred to as the ‘T. P, Act’) that 
acts done bona fide and prudently in the 
ordinary course of management may 
bind even after the termination of the 
title of the mortgagee in possession, ap- 
plies ordinarily to the management of 
agricultural lands and has seldom been 
extended to urban property. In this con- 
nection, they have quoted almost in ex- 
tenso, the observations made in AI India 


Film Corporation Ltd.’s case, AIR 1969 
NSC 185. 
11. It is, hence, clear that the 


contention of Sri Rama Bhat that ten- 
ancy created by the mortgagee in pos- 
session survives the termination of the 
mortgagee’s interest is not tenable. In 
view of this position, Sri Rama Bhat urg- 
ed that the provisions of the Act afford 
protection to defendant 3 and, therefore, 
the decrees of the lower Courts are con- 
trary to law. He pointed out that the de- 
finition of ‘landlord’ in Section 3 (h) of 
the Act would cover a mortgagee also 
and, therefore, defendant 3 became a 
tenant of the mortgagees even beyond 
the, period of the mortgage. It is on this 
basis he further contended that in view 
of Section 21 (I) of the Act, defendant 3 
cannot be asked to hand over vacant 
possession of the suit premises to the 
plaintiffs. 

12. In Sachalmal Parasram’s case. - 
AIR 1972 SC 637, their Lordships consi- 
dered the claim of the tenant that he 
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was protected by the provisions of the 
P. Act, and did not uphold the con- 


tention. Section 2 (b) of the M. P. Act 


defines ‘landlord’ as follows: 


“Landlord means a person, who for 
the time being, is receiving, or is entitled 
to receive, the rent of any accornmoda~ 
tion, whether on his own account or on 
account of or on behalf of or for the 
benefit of, any other person or as a trus- 
tee, guardian or receiver for any other 
person or who would so receive the rent 
-or be entitled to receive the rent, if the 
accommodation were let to a tenant and 
includes every person not being a tenant 
who from time to time derives title 
under a landlord;” 

Section 3 (h) of the Act defines "landa 
lord’ as follows: 


* Tl andlord’ means any person who 
is for the time being receiving or entitled 
to receive, rent in respect of any premi- 
ses whether on his own account or on 
account, or on behalf, or for the benefit 
of any other person or as a trustee, 
guardian or receiver for any other per 
son or who would so receive the rent or 
be entitled to receive the rent if the pre« 
mises were let to ‘a tenant; and includes 
‘any person not being a tenant who from 
time to time derives title under a land- 
lord; and further includes in respect of 
his sub-tenant a tenant who has sub-let 
any premises;” 

A comparison of the language of the two 
provisions leaves no doubt in my mind 
that the provisions are in pari materia. 

13. Section 12 (1) of the M. P. 
Act dealing with restriction on eviction 
of tenants, reads as follows: 


“Notwithstanding anything, to the 
contrary contained in any other law or 
contract, no suit shall be filed in any 
Civil Court against a tenant for his evic- 
tion from any accommodation except on 
one or more of the following grounds 
only, namely: a 
Section 21 (1) of the Act dealing with the 
very same aspect which has been styled 
as protection of tenants against eviction, 
reads as follows: . 

“Notwithstanding anything fo thea 
contrary contained in any other law or 
contract, no order or decree for the re 
covery of possession of any premises 
shall be made in any court or other au 
thority in favour of the landlord against 
the tenant: 

Provided that the Courf may on an 
application made to it, make an order 
for the recovery of possession, of a pres 
mises on one or more of the following 
grounds only, namely:— E a 

Here again, it is to be observed that 
hoth the provisions are in pari ma‘eria, 
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In view of the above position it will 
have to be held that. the decision in 
Sachalmal Parasram’s case, AIR 1972 SC 
637 covers this aspect of the matter also 
and, hence, the contention of Sri Rama 
Bhat that defendant 3 is protected by the 
provisions of the Act and, therefore, he 
cannot be evicted by asking him to hand 
over vacant possession of the suit pre- 
mises to the plaintiffs, cannot be ac- 
cepted. 


i 14. Sri Rama Bhat vehemently 
urged that defendant 3 was entitled to 
the protection of Section 76 (a) of the 
T. P. Act as it would be applicable to 
such leases also. He pointed out in this 
connection that the facts available would 
not lead to a conclusion that the mort- 
gagees viz. defendants 1 and 2 had ma- 
naged the property not in a prudenf 
manner. He placed much reliance on the 
observations of the Supreme Court in 
the decisions in Sachalmal Parasram’s 
case, AIR 1972 SC 637 and All India Film 
Corpn. Lid.’s case, AIR 1969 NSC 185, 
that provisions of Section 76 (a) of the 
T. P. Act had been applied rarely to 
leases in regard to urban properties also, 
Further on, he drew support from the 
decision in Thacker Madhavji Meghaji v, 
Lalji Purshotam, AIR 1972 Guj 37. Ela» 
borating his arguments, Sri Rama Bhab 
urged that the Supreme Court had nof 
laid down in any of the above cited des 
cisions that provisions of Section 76 (aj 
ot the T. P. Act would not be applicable 
to leases in regard to urban properties, 
but on the other hand, accepted that the 
provisions of Section 76 (a) of the T. P. 
Act had been applied in rare cases and 
that would go to show that in law the 
said provision has to be applied to the 
case on hand also. It is-in this context 
he sought support from the decision in 
Thaker Madhavji Meghaji’s case, (AIR 
1972 Guj 37). It is true that Dave J, who 
rendered the decision in Thaker Madhav- 
fii Meghaji’s case, AIR 1972 Gui 37, has, 
after considering the decision in All! 
India Film Corpn. Ltd.’s case, AIR 1969 
INSC 185, held that the provisions of 
Section 76 (a) of the T. P. Act were ap- 
plicable in regard to lease that was be- 
ing considered by him and which was in 
respect af urban property. It will have 
to be said that to this extent Sri Rama 
Bhat is well supported by this decision. 


‘But such a conclusion has been reached 


on the basis of the facts and _ circum=< 
stances relating to the terms of the 
mortgage and nature of the lease in ques- 
tion in the said case. Neither in any of 
the decisions in Sachalmal Parasram’s 
ease, AIR 1972 SC 687 and All India Film 
Corpn. Ltd.'s case, AIR 1969 NSC 185 
mor in Thaker Madhavji Meghaji’s case, 
AIR 1972 Guji 37, are any guidelines 
indicated as to under what circumstan= 
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ces provisions of Section 76 (a) of the 
T. P. Act, should be made applicable 
even in regard to leases pertaining to 
urban properties. To my mind, it appears 
quite clear that all that the Supreme 
Court has stated in All India Film Corpn. 
Ltd.’s case, AIR 1969 NSC 185 followed 
in Sachalmal Parasram’s case, AIR 1972 
SC 637, is that in very few cases provi- 
sions of Section 76 (a) of the T. P. Act 
have been applied to leases of urban 
properties. In the said two decisions, the 
Supreme Court did not consider whether 
application of Section 76 (a) of the T. P. 
Act even in those rare cases was correct 
in law or not. The Supreme Court con- 
sidered whether on facts the exception 
provided in Section 76 (a) of the T. P. 
Act would cover the contentions raised 
by the tenants in the said two cases, and 
concluded that even on facts they were 
not protected. 


15. In view of the reasons and 
circumstances narrated in the foregoing 
paragraphs, I am convinced that proper 
foundation has to be laid, as was laid 
in Thaker Madhavji Meghaji’s case, AIR 
1972 Guj 37, in order to make the provi- 
sions of Section 76 (a) of the T. P. Act 
applicable to leases pertaining to urban 
properties, Sri Rama Bhat was unable 
to show that any such proper foundation 
had been laid in this case. J, therefore, 
reject this contention, 


16. It has been already narrated 
that it was on 31-3-1970 that defendant 
3 filed his written statement in the first 
instance and got it amended by I. A. No. 
JII filed on 10-12-1970. It is undisputed 
that in his written statement dated 31-3- 
1970, he had not contended that he was 
a tenant under defendant 5 himself i.e, 
much earlier to the mortgages in ques- 
tion. He set out that contention for the 
first time by way of the amendment put 
forward by him on 10-12-1970. But, in 
the meanwhile, plaintiff 2 had examined 
herself as P.W. 1 on 4-12-1970 and 5-12- 
1970. She, in cross-examination, made 
a stray admission that defendant 3 was 
a tenant under defendant 5. Defendant 
5 himself was examined as P.W, 2 on 
5-12-1970. Then the plaintiffs closed their 
case. The case was adjourned to 10-12- 
70 for recording evidence on behalf of 
the defendants. It was on that day that 
defendant 3 filed I, A. No. IIL praying 
for amendment of his written statement 
so as to incorporate a contention that 
he was a tenant under defendant 5 him-~ 
self. These facts and circumstances make 
it evident that defendant 3 sought to 
take advantage of the stray admission 
made by plaintiff 2 in her cross-exami- 
nation that defendant 3 was a tenant 
under defendant 5. Anyhow, he was per- 
mitted to amend the written statement 
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and, therefore, he adduced his evidence 
and closed his case. It is important to 
consider those facts and circumstances 
to ascertain the weight to be attached to 
the admission of plaintiff 2 viz., P.W. 1 
that defendant 3 was a tenant under de~ 
fendant 5. It is in my opinion, unneces- 


sary to lay stress on the fact that the 
amendment of the written statement 
secured by defendant 3 has taken the 


plaintifis by surprise. A new defence has 
been permitted to be set up by defen- 
dant 3 because such a contention leads 
him to claim the benefit of the provisions 
of the Act, which benefit he had not 
claimed by his original written state- 
ment. It is no doubt true that both the 
Courts below have just ignored this ad- 
mission made by plaintiff 2 in her cross- 
examination, Sri Rama Bhat contended 
that they ought not to have ignored the 
admission, but ought to have considered 
the same and recorded a finding whether 
defendant 3 was a tenant under Defen- 
dant 5. In my opinion the two Courts 
below were wholly justified in ignoring 
this stray admission made by P.W. 2 in 
view of the facts and circumstances al- 
ready narrated and discussed above by 
me. The two Courts below were not right 
in not expressing any reasons as to why 
they chose to ignore the admission made 
by plaintiff 2, but that does not come in 
the way of acceptance of their finding 
that defendant 3 had failed to establish 
that he was a tenant under defendant 5. 
The contention of Sri Rama Bhat that 
defendant 5 himself has stated tha: de- 
fendant 3 was a tenant since about ten 
to twelve years prior to 1970, would lead 
to show that defendant 3 was a tenant 
under defendant 5, has no force because 
it is not the say of defendant 5 that he 
had ever leased the property to defen- 
dant 3. He has in fact made a categori- 
cal statement in this connection that de- 
fendant 3 was never a tenant under him, 


17. Sri Rama Bhat contended 
that as both the Courts below have not 
taken into consideration this part of the 
case of defendant 3 that he was a tenant 
under defendant 5 and ignored the ad- 
mission of plaintiff 2 that defendant 3 
was a tenant under defendant 5, this is 
a fit case for remand to the lower appel- 
late Court. I am not impressed by this 
reasoning, in view of the reasons al 
ready narrated above by me, I, there- 
fore, reject this contention. 


18. In the result, this appeal fails 
end is dismissed. 

19. Cross-objections have been 
filed by the plaintiffs, and Sri Santhosh 
Hegde, the learned Advocate appearing 
on behalf of the plaintiffs, fairly stated 
that he does not press the same and in 
my opinion, justly, 
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20. Each party to bear its costs 
under the circumstances of this case. 

Appeal and Cross-objections 

dismissed, 


itera 
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V. Chikkaveerayya and others, Peti- 
fioners v. Town Municipal Council, 
Tumkur and others, Respondents. 


Writ Petn. No, 4371 of 1970, DJ- 
24-7-1973. 


Index Note:— (A) Constitution of 
India, Art. 226 — Who can apply—Order 
regarding disposal of municipal land — 
eed or rate-payer whether can chal- 
enge. 


Brief Note:— (A) The rate-payers or 
the residents of a municipality have no 
locus standi to challenge the order of 
the Assistant Commissioner granting two 
plots of land that had been granted to 
the Municipal Council by the Govern- 
ment on certain conditions, when they 
have not shown any personal grievance 
or interest apart from their general in- 
terests as citizens of the town to see that 
the properties of the Municipal Council 
are not misapplied. The mere fact that 
the Municipal Council commits a breach 
of its obligation under sub-section (2) of 
Section 81 of the Mysore Municipalities 
‘Act, to hold and apply the properties as 
trustee, does not necessarily result in a 
personal grievance of rate-payer or resi- 
dent of the town. AIR 1949 Bom 229 and 
AIR 1960 Cal 102, Not Followed; W., P, 
INo. 4904 of 1970 (Mys.), Followed. 

(Para 11) 

Mohandas Hegde, for Petitioners; 
M. Ramakrishna, Govt. Pleader, for Res- 
pondents Nos. 2 and 5. 

ORDER :— This petition under Artix 
cle 226 of the Constitution, is presented 
by a member of the Town Municipal 
Council, Tumkur (hereinafter referred to 
as the Municipal Council), and two other 
residents of Tumkur Town. Their griev~ 
ance is in regard to disposal of two plots 
of land in an area which had been grant- 
ed by the Government to the Municipal 
Council. They have assailed the order of 
the Assistant Commissioner, Tumkur 
granting those two plots of land to res- 
pondents 3 and 4 and they have also as- 
sailed certain orders of the Deputy Com- 
missioner, ur, in respect of those 
two plots. 


2. By its order dated 22-7-1941, 
the Government granted to the Munici- 
pal Council an area of land measuring 
22 acres and 14 guntas, within the limits 
of Tumkur Town for the purpose of for- 
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. a condition that if that land was 


A. I. R, 


mation of a park. That order contained 
con~ 
verted for any other purpose, the Gov- 
ernment would resume the land. Out of 
that land some plots had been given to 
individuals and institutions for construc 
tion of buildings. On 12-9-1968, the As-« 
sistant Commissioner, Tumkur Sub-Divi- 
sion, made an order granting two plots 
measuring two guntas each to respon- 
dents 3 and 4 at upset prices. It would 
appear that an officer of the Municipal 
Council issued a license to respondent 3 
to build a house on the plot so granted 
to him. The Municipal Council passed a 
resolution and issued a notice to respon- 
dent 3 to show cause why that license 
should not be cancelled. The Deputy 
Commissioner, Tumkur District, made an 
order under Section 306 of the Mysore 
Municipalities Act, 1964, suspending the 
aforesaid resolution of the Municipal 
Council and issued a notice to the Muni- 
cipal Council to show cause why the 
land granted to it by the Government 
should not be resumed to the Govern- 
ment for violation of the conditions of 
the grant. 


3. The Municipal Council filed a 
petition, V7. P. No. 2889 of 1970, praying 
for quashing the aforesaid order of the 
Assistant Commissioner and for certain 
other reliefs. Later, the Municipal Coun- 
cil passed a resolution on 14-10-1970 
that the aforesaid writ petition should be 
withdrawn and later withdrew the writ 
petition. The present petitioners filed a 
petition, W. P. No. 4145 of 1970, chal- 
lenging the aforesaid resolution of the 
Municipal Council dated 14-10-1970 and 
that petition came to be dismissed by 
this Court. 


4. The learned Government Plea~« 
der, who appeared for respondents 2 and 
5 raised a preliminary objection that the 
petitioners have no locus standi to bring 
this petition. He contended that they 
have not shown that they were in some 
way specially concerned with the im- 
pugned order (made by the Assistant 
Commissioner) or that they had any per- 
sonal grievance in regard to that order, 


5. Mr. Mohandas Hegde, learned 
counsel for petitioners, contended that 
they were rate-payers of the Municipal 
Council and had sufficient interest to see 
that the properties of the Municipal 
Council were properly utilised and were 
not frittered away so as to affect the 
assets of she Municipal Council. Mr. 
Hegde also referred to sub-section (2) of 
Section 81 of the Mysore Municipalities 
Act, 1964 (hereinafter referred to as the 
Act), which provides, inter alia, that all 
properties of the Municipality of what- 
ever nature or kind, shall be held and 
applied by the Municipal Council as 
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trustee. Mr. Hegde argued that if the 
Municipal Council acts in breach of such 
trust, any rate-payer or any resident of 
the town has sufficient interest to chal- 
‘lenge the action of the Municipal Coun-« 


cil, 

6. In support of his contention, 
Mr. Hegde relied on the decision of the 
‘Bombay High Court in Municipal Corpn. 
Bombay v. Govind Laxman Savani, AIR 
1949 Bom 229. There, a Bench consisting 
of Chagla, C. J., and Gajendragadkar, J., 
held that every rate-payer has a right to 
prevent. the publie body to which he pays 
the rates, from acting contrary to law or 
contrary to its own charter and that the 
law assumes that the member of the Mu- 
nicipal Council or the rate-payer has a 
specific legal interest which entitles him 
to come to Court in support of his right 
‘and in preventing the corporation or the 
public body acting contrary to law or to 
its own charter. 


_ Following the above decision 
the Calcutta High Court held in Naren~ 
Gra Nath Chakravarthy v. Corpn. of Cal~ 
cutta, AIR 1960 Cal 102, that a rate~ 
payer is not a mere stranger and can be 
said to be directly interested in the 
proper application of Municipal fund 
and as such is entitled to question its 
misapplication. 

8. Support was also sought to be 
derived from the decision of the Court 
of Appeal in Prescott v. Birmingham 
Corpn., (1954) 3 All ER 698, where cer- 
tain action of Birmigham Corporation 
was challenged by certain rate~payers. 
But in that decision, there is no discus- 
sion of the question whether a rate- 
payer has locus standi to challenge the 
actions of a Municipal Corporation. 


9. The aforesaid decisions of the 
Bombay and Calcutta High Courts, were 
considered by a Bench of this Court, of 
which I was a member. in W. P. No. 4904 
of 1970 (Mys) and the Bench observed 
that whatever might be the views of 
Bombay and Calcutta High Courts, so 
far as this Court is concerned, it is bound 
by the ruling of this Court in S. Janab 
v. Corpn. of the City of Bangalore, (1971) 
2 Mys LJ 491 = (AIR 1972 Mys 109). 
There, Narayana Pai, C. J., who spoke 
for the Bench, referred to the decisions 
of the Supreme Court in Nagar Rice and 
Flour Mills v. N. Teekappa Gowda and 
Bros., AIR 1971 SC 246 and said thus: 

_ “Whatever may be the applicability 
of such principles in England. we have 
little doubt that the discretion under 
Art. 226 has to be exercised ordinarily, 
if not invariably, in favour of a person 
who has a personal grievance recognis- 
able ‘by law.” 


Following the ruling in Janab’s case, if 
was observed in W, P. No, 4904 of 1970 
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the two plots of land disposed of by the 
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(Mys) that the petitioner should have 
some personal grievance apart from his 
mere desire to see that the Municipal 
Council and its officers function accord- 
ing to law. 

10. In Ennar Syndicate v, State of 
Mysore, W. P. No. 870 of 1968, another 
Bench of this Court, of which I was also 
a member, held that the petitioner there~ 
in who was not directly and proximately 
affected by the rules impugned therein, 
had no locus standi to-challenge the vali- 
dity of those rules, 


11. The mere fact that the Muni 
cipal Council commits a breach of its 
obligation under sub-section (2) of Sec- 
tion 81 of the Act, to hold and apply the 
properties as trustee, does not necessa- 
rily result in a personal grievance of 
rate-payer or resident of the town. 
The petitioners have not shown that they 
are in any way specially concerned with 










impugned order, apart from their gen 
ral interests as citizens of the Town to 


Assistant Commissioner disposing of two 
plots in the land that had been granted 
to the Municipal Council by the Govern-~ 
ment on certain conditions, 


12. Hence, I uphold the prelimi= 
nary objections raised by the learned 
Government Pleader and I dismiss the 
petition.in limine on the ground that the 
petitioners have no locus standi. 


13. In the circumstances of this 
case, there will be no order as to costs 


in this petition, 
Petition dismissed, 
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Savithramma, Petitioner v. Ramdas, 
Respondent. . 

Civil Revn. Petn. No. 2506 of 1972, 
D/- 18-7-1973. 

Index Note:— (A) Mysore Rent Con- 
trol Act (22 of 1961), S. 43 — Applicabi- 
lity — “Essential supply or service” — 
Whether the facility of a kitchen, bath- 
room and latrine amounts to essential 
supply or service enjoyed by the tenant 
in oes of the building - let to him? 
—N O. 

Brief Note-— (A) The expression 
“essential supply or service” used in 
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Section 43 (1) only includes facilities 
other than the building leased to the ten- 
ant and not the building or a portion of 
the building itself. AIR 1958 Mys 77, 
Disting. (Para 10) 


Therefore an application by the ten- 
ant under Section 43 for restoration of 
possession on the ground that the land- 
lord has forcibly taken possession of a 
portion of the premises leased to him 
viz., the kitchen, the bathroom and the 
latrine, is not maintainable. Hence the 
Court has no jurisdiction to make an 
order directing the landlord to restore 
the possession of the portion of the pre- 
mises in question. (Para 12) 


Index Note:— (B) Mysore Rent Con- 
trol Act (22 of 1961), S. 50 — Revision — 
Finding of lower Court that the landlord 
has forcibly taken possession of a por- 
tion of premises from tenant, based on 
proper appreciation of evidence — If 
High Court can interfere? — No. 

(Para 5) 

S. Shaker Shetty, for Petitioner; 
©. R. Shivaswamy, for Respondent. 


ORDER :— This revision petition is 
by the landlord against the order passed 
by the V Additional I Munsiff, Banga- 
lore, in H. R.C. No. 1024 of 1968 made 
under Section 43 of the Mysore Rent 
Control Act, 1961 (hereinafter referred 
to as the Act). 


2. The respondent is the tenant 
of the suit premises, whose landlord is 
the petitioner. The respondent filed an 
application under Section 48 of the Act 
praying for an order directing the peti- 
tioner to restore the water supply and 
also to restore possession of -kitchen, 
bathroom and. latrine. The case of the 
respondent is that he has taken the pre- 
mises from the former owner one Sathya- 
marayana Setty about 7 years back on a 
monthly rental of Rs. 25, that the rental 
of Rs. 25 is inclusive of water charges. 
that the petitioner has purchased the 
premises from Sathyanarayana Setty on 
the 24th of January, 1968, that the pre- 
mises leased to the respondent which is 
on the second floor of the building, con- 
sists of one hall, one room, kitchen and 
a bathroom with latrine attached, and 
that the petitioner has without just and 
sufficient cause cut off the water supply 
to the premises and took forcible pos- 
session of the kitchen, the bathroom and 
the latrine. The application was resisted 
by the petitioner, who inter alia con- 
tended that the rent of Rs. 25 payable 
by the respondent is not inclusive of the 
“water charges, that as the respondent 
and other tenants did not pay the water 
charges, the supply was cut off by the 
Bangalore Water Supply and Sewerage 
Board, for which he is not responsible, 
that the portion let to the respondent 
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consists of only one room and one kit- 
chen and that there is no hall or bath- 
room with latrine attached and that the 
respondent Was using the common lat 
rine and common bathroom located in 
the first floor of the building and that 
he has not taken forcible possession of 


_ the kitchen, the bathroom and the lat- 


rine as alleged by the respondent and 
that the provisions of Section 43 of the 
Act are not applicable for securing res- 
toration of possession of the kitchen, 
bathroom and the latrine, as they are 
not essential services. 


3. The learned Munsiff, after con- 
sidering the material placed by the par- 
ties, came to the conclusion that the 
petitioner has, without just or sufficient 
cause, cut off the water supply to the 
premises end that the petitioner has also 
taken forcible possession of the kitchen, 
the bathroom and the latrine and that 
therefore the petitioner is guilty of with- 
holding essential services without any 
just or sufficient cause for doing so. The 
learned Munsiff directed the petitioner 
to restore water supply to the premises 
and to restore possession of the kitchen, 
the bathroom and the latrine within 15 
days from the date of the order, failing 
which the petitioner was required to pay 
Rs. 10 for each day during the period of 
default till restoration of the amenities. 
The landlord has challenged the afore- 
said order in this revision petition. 


4, The learned counsel for the 
petitioner submitted at the outset that 
he has no grievance against the order of 
the learned Munsiff in so far as it directs 
the petitioner to restore water supply to 
the premises. He however, submitted 
that the question as to whether the rent 
of Rs. 25 of the premises is inclusive of 
water charges or not be kept open for 
being decided in an appropriate proceed- 
ing. As the learned counsel for the res~ 
pondent has no objection for keeping 
this question open for being adjudicated 
upon in other appropriate proceeding, it 
is unnecessary to decide in ‘this case as 
to whether the rental of Rs. 25 is inclu- 
sive of water charges or not. 


5. Though the  petiticner has 
taken the stand that the premises leased 
to the resvondent consists of only one 
hall and one room, the evidence on re~ 
cord fully justifies the concluson that 
the premises leased to the respondent 


-included a kitchen, bathroom with lat- 


rine attached. The finding recorded by 
the Court below that the petitioner has 
forcibly taken possession of the kitchen, 
the bathroom and the latrine from the 
respondent being a proper finding based! 
on proper appreciation of the evidence 
on record, does not call for interference 
in this revision petition, 
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: 6. The principal question for con- 
sideration in this case is, as to whether 
the learned Munsiff had jurisdiction to 
make an order directing the petitioner 
to restore possession of the kitchen, the 
bathroom and the latrine, in a petition 
filed by the respondent-tenant under 
Section 43 of the Act. 


7. The learned Munisff has based 
his conclusion entirely on the decision 
of this Court in Ullal Dinkar Rao vV. 
Ratna Bai, 35 Mys LJ 281 = (AIR 1958 
Mys 77). That was a case which arose. 
under the provisions of Madras Build- 
ings Lease and Rent Control Act, 1949. 
In that case, this Court, while consider- 
ing Section 8 of the said Act, came to 
the conclusion that the expression ‘ame- 
nities’ used in Section 8 of that Act in- 
cludes a bathroom. In the instant case, 
I am required to construe the expression 
‘essential supply or service’ and not the 
expression ‘amenities’. The provisions of 
Section 8 (1) construed in the case of 
Ullal Dinkar Rao, 35 Mys LJ 281 = 
(AIR 1958 Mys 77) is not analogous to 
the provisions of Section 43 of the Act, 
with which I am concerned in this ease. 
The decision in Ullal Dinkar Raos case, 
is not of assistance for deciding the 
question involved in the present Case. I 
have, therefore, to independently con- 
strue the provisions of Section 43 of the 
Act. 


8. Sub-section (1) of Section 43 
of the Act provides that no landlord 
either himself or through any person 
acting or purporting to act on his behalf, 
shall, without just or sufficient cause 
cut off or withhold any essential supply 
or service enjoyed by the tenant in res- 
pect of the building let to him. If the 
landlord contravenes the provisions of 
sub-section (1) the tenant is entitled to 
make an application under sub-section 
(2) for a direction to restore such supply 
or service. Sub-section (3) provides for 
an interim order being made during the 
pendency of the main petition. Sub-sec~ 


tion (4) provides that if the Court on an 
inquiry finds that the essential supply 


or service enjoyed by the tenant in res 
pect of the building was cut off or with- 
held by the landlord without just or suf- 
ficient ae a T u an a 
recting the landlord to restore suc! 

ply = service. If the landlord fails to 
comply with the directions made under 
sub-sections (3) or (4), the Court can 
direct the landlord to pay to the tenant 
damages not exceeding Rs. 50 for each 
day for such period of default. Sub-sec= 
tion (6) makes the contravention of sub- 
section (1) an offence punishable with 
fine extending upto five hundred rupees. 
Sub-section (7) gives discretion to the 
Court to award compensation not exceed- 
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ing Rs. 100 to be paid to the landlord if 
the application under sub-section (2) was 
made frivolously or vexatiously and to 
be paid to the tenant by the landlord if 
the landlord had cut off or withheld the 
essential supply or service without just 
or sufficient cause. Explanation 1 to the 
section provides that the essential sup- 
ply or service shall include supply of 
water, electricity, lights in passages and 
on staircases, lifts and conservancy or 
sanitary service. Explanation 2 provides 
that for the purpose of the section, with- 
holding any essential supply or service 
Shall include acts or omissions attribut- 
able to the landlord on account of which 
the essential supply or service is cut off 
by the local authorities or any other 
competent authority. l 


9. It is clear from sub-sections (1) 
and (2) of Section 43 of the Act that the 
tenant can seek restoration of essential 
supply or service enjoyed by him in re- 
spect of the building let to him only if 
the same was cut off or withheld without 
just or sufficient cause. An order under 
Section 43 (4) can be made against the 
landlord if the following conditions are 
satisfied:— (1) That the tenant enjoyed in 
respect of the building let to him cer- 
tain essential supply or service: (2) that 
the landlord cut off or witheld any sucn 
essential supply or-service; and (3) that 
there was no just or sufficient cause for 
the landlord for cutting off or withhold- 
ing such essential supply or service. 


10.° The contention of the learned 
Counsel for the petitioner is that the ac- 
tion of the petitioner in taking forcible 
possession of the kitchen, the bath room 
and the latrine from his tenant-respon- 
dent does not amount to cutting off or 
withholding any essential supply or ser- 
vice enjoyed by the tenant in respect of 
the building let to him. The expression 
“essential supply or service” has not 
been exhaustively defined in the Act. 
Explanation 1 to Section 43 of the Act 
provides that essential supply or service 
includes supply of water, electricity, 
lights in passages and on Staircases, lifts 
and conservancy or sanitary service. It 
is obviously an inclusive definition and 
not an exhasustive definition. The second 
explanation provides that withholdirg of 
any essential supply or service shall in- 
clude acts or omissions attributable to 
the landlord on account of which the 
essential supply or service is cut off by 
the local authority or any other compe- 
tent authority. The second explanation 
is also not an exhaustive definition but is 
an inclusive definition. The same is not 
of much assistance for deciding the ques- 
tion as to whether the facility of a kit- 
chen, bath room and latrine amounts to 
essential supply or service enjoyed by the 
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tenant in respect of the building let to 
him. The expression “essential supply 
or service” in common parlance is not 
employed for describing the facility ot 
kitchen, bath room and latrine which the 
tenant enjoys. ‘The expression “essential 
supply or service” referred to in sub- 
section (1) is in respect of the building 
let to the tenant. It is, therefore, obvi~ 
ous that the essential supply or service 
contemplated by sub-section (1) of Sec- 
tion 43 of the Act is something other than 
the building let to the tenant. The first 
explanation to the section, though it does 
not give an exhaustive definition of the 
expression “essential supply or service”, 
gives some guidance to decide as to what 
are the other matters that the said ex- 
pression may comprehend within it. Hav- 
ing regard to the context in which the 
expression “essential supply or service”, 
occurs in sub-section (1) of Section 43 of 
the Act, it is clear that the same does not 
inelude within its ambit, the building or 
a portion of the building let to the 
tenant. The said expression only includes 
facilities other than the building leased 
to the tenant and not the building or a 
part of the building itself. Whatever may 
be the width or ambit of the expression 
“essential supply or service” used in sub- 
section (1) of Section 43‘of the Act, one 
thing is very clear, viz. that the same 
does not include the building or a por 
tion of the building leased to the tenant 


11. The Mysore Rent Control Act 
was passed with the laudable object of 
preventing the landlords from exploiting 
the situation arising out of paucity of 
accommodation in the State and haras- 
sing tenants and other persons in dire 
need of accommodation. The view I have 
taken on the construction of Section 43 
of the Act being the only view possible 
on the application of the well-known 
rules of construction, the harassment of 
the tenants by the landlords by dispos- 
sessing them of the whole or part of the 
premises remains without being provid- 
ed with speedy and expeditious remedy 
under the Act, the tenants being driven 
to the ordinary mode of litigation for 
securing possession. This is a matter 
which can be remedied by the Legisla- 
ture by suitably amending Section 43 of 
the Act. providing for restoration of pos- 
session of the premises or part of it from 


which the tenants are unauthorisedly 
dispossessed. 
12. The complaint of the respon- 


dent in this case is that the petitioner 
has forcibly taken possession of a por- 
tion of the building leased to him, viz., 
the portion consisting of the kitchen, the 
bathroom and the latrine. This does not 
amount to withholding any essential sup- 
ply or service enjoyed by the tenant in 
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respect of the building leased to him. The 
complaint is really to the effect that the 
landlord has dispossessed him of a por- 
tion of the premises leased to him, If 
the landlord: takes forcible possession 
from the -enant of a portion of the pre- 
mises leased or of entire premises leas- 
ed to him. the remedy for restoration of 
such possession does not lie in filing a 
petition under Section 43 of the Act. The 
learned Munsiff has, in my opinion, no 
jurisdiction to make an order, in a peti- 
tion filed under Section 43 of the Act, 
directing the landlord to restore posses- 
sion of the kitchen, bathroom and the 
latrine, the possession of which the land- 
lord had forcibly taken from his tenant. 
That portion of the order, being without 
jurisdiction, has to be set aside. Conse- 
quently, the direction issued under sub- 
section (5! of Section 43 of the Act also 
has to be modified. 


13. For the reasons stated above, 
this revision petition is allowed in parf 
and the erder passed by the learned 
Munsiff in so far as it directs delivery 
of possession of the kitchen, bathroom 
and the latrine to the respondent, is sef 
aside, reserving liberty to the respons 
dent to institute appropriate proceedings 
for recovery of possession of the same, 

ile affirming the order regarding re= 
storation of water supply, I make it clear 
that the cuestion as to whether the renf 
of Rs. 25 is inclusive of water charges 
or not is kept open for being adjudicats 
ed in appropriate proceedings. The dis 
rection for payment of Rs. 10 for each - 
day of default in restoring the water 
supply is set aside, as the water supply 
has already been restored, No costs. 


Petition partly allowed. 
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Shamaraya, Appellant v. Beloor Sri 
oo Temple and others, Respon« 
ents. 


Second Appeal No. 235 of 1970, Dj- 
26-6-1973. 


Index Note:— (A) Madras Hindu Re- 
ligious and Charitable Endowments Act 
(19 of 1951), Ss. 57 (e), 93 — Suit for de- 
claration of plaintiff’s right to the office 
of archaka — Suit covered by S. 57 (e) 
— Civil suit barred under S. 93. 


Brief Note:— (A) Deputy Commis- 
sioner’s jurisdiction to decide dispute re~ 
garding the right to emoluments of an 
office includes the jurisdiction to decide 
dispute regarding right to hold that 
office. A dispute regarding the right to 
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the post of archaka and its emoluments 

is covered by Section 57 (e) and hence a 

ake Suit in that respect is barred under 

93. (1968) 1 Mad LJ 105, Rel. on; AIR 

1860 Mys 18 and AIR 1970 Mys 191, Dist. 

(Paras 8, 9) 

K. Balakrishna Rao, for Appellant; 

S. G. Hande for K. R. D. Karanth, for 
Respondents Nos. 1 and 2, 


JUDGMENT :——- This second appeal 
ïs by a plaintiff who failed in both the 
Courts below. The suit is for a declara- 
tion that he is entitled to the Archaka- 
ship of defendant-1 temple and for re- 
covery of certain amounts, which ac- 
cording to him, he should have got as 
emoluments or perquisites attached to 
the office of the Archak of that temple. 


2. Defendants 2 to 6 are the trus- 
tees of the temple, while defendants 7 
to 17 are stated to be other persons inte- 
rested in the office of the Archak of that 
temple. 

3. The suit was resisted by the 
defendants on several grounds, For the 


purpose of this appeal it is sufficient to. 


consider only one ground, namely, whe- 
ther the suit is barred under Sections 57 
and 93 of the Madras Hindu Religious 
and Charitable Endowments Act, 1951 
(hereinafter referred to as the Act). 


4, The learned Munsiff held that 
the suit was barred under Section 48 of 
the Act, but not under Section 93 of the 
‘Act. In the first appeal preferred by the 
plaintiff, the learned Civil Judge held 
that the suit was barred not only under 
Section 48 but also under Sections 57 and 
93 of the Act. 

5. The relevant part of Section 57 
of the Act reads: 

“57. Subject to the rights of suit or 
appeal hereinafter provided, the Deputy 
Commissioner shall have power to in- 
quire into and decide the following dis- 
putes and matters:— 

(a) to (d) 

(e) whether any person is entitled, 
by custom or otherwise, to any honour, 
emoluments or perquisites in any religi- 
ous institution......... 

6. section 93 of the Act provides, 
fnter alia that no suit or other legal pro- 
ceedings in respect of any matter or 
dispute for determining or deciding 
which provision is made in this Act, shall 
be instituted in any Court of law, except 
under, and in conformity with, the pro- 
visions of this Act. 


7. If the Deputy Commissioner 
has, under Section 57 (e) of the Act, 
jurisdiction_to determine whether a per- 
son is entitled by custom or otherwise to 
the office of Archak of a temple, and to 
the emoluments and perquisites attached 
to that office, then under Section 93 of 
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the Act the suit in respect of such claim 
or dispute is barred, 

8. Following the decision of the 
Madras High Court in Salamalayan Poo- 
jari v. Commr., HRCE, Madras, (1968) 1 
Mad LJ 105, the learned Civil Judge 
held that the Deputy Commissioner has 
jurisdiction to decide whether the plain- 
tiff is entitled to the office of the Archa 
of defendant 1 temple and that hence 
that question cannot be agitated in a suit. 

9. Mr. K. Balakrishna Rao, learn- 
ed counsel for the appellant, contended 
that the power of the Deputy Commis- 
sioner under Setcion 57 of the Act to 
decide whether any person is entitled by 
custom or otherwise to any honour, emo- 
luments or perquisites in any relig-ous 
institution, does not include the power 
to decide whether a person is entitled to 
hold any office in such institution. But 
the very contention was considered and 
negatived by the Madras High Court in 
the aforesaid decision, Ramakrishnan, J., 
while considering the scope of Section 63 
(e) of the Madras Hindu Religious and 
Charitable Endowments Act, 1959, which 
is practically identical with Section 57 
{e) of the Act, observed thus at p. 106: 

‘When the right to the Office and 
the right to the emoluments are both 
interlinked, the Deputy Commissioner, 
while exercising jurisdiction regarding 
the right to the emoluments cannot re- 
fuse to exercise jurisdiction for deciding. 
the right to the office which is a condi- 
tion precedent to the applicant being en= 
titled to the emoluments.” 

I am in respecful agreement with the 
above observation of his Lordship. I am: 
unable to accept the contention of Mr. 
Balakrishna Rao that the Deputy Com- 
missioner has jurisdiction to determine 
only the right to perquisites or emolu- 
ments, but has no jurisdiction to dezer- 
mine the right to hold the office in a re- 
ligious institution to which such emolu-, 
ments or perquisites are attached, . 


10. However, Mr. Balakrishna 
Rao contended that in view of the daci- 
sion of this Court in K. Mukandaraya 
Shenoy v. State of Mysore, 1959 Mys LJ 
708 = (ATR 1960 Mys 18) and Eranna v. 
Commr., HRCE, Bangalore, (1970) 1 Mys 
LJ 170 = (AIR 1970 Mys 191) the pro- 
visions of Section 57 (e) of the Act 
should be held to be ultra vires the fun- 
damental right guaranteed under Art. 26 
of the Constitution and hence that sec- 
tion should be held to be invalid. 

11. In the above two decisions of 
this Court the sections which came up 
for consideration were Sections 39 and 
41 of the Act. Section 39 empowers the 
Commissioner to constitute a Board of 
Trustees for a religious institution and 
Section 41 confers like power on Area 
Committee. What this Court held was 
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that the power conferred on the Com- 
missioner and/or the Area Committee to 
appoint trustees for a religious institu- 
tion owned and administered by a religi- 
ous denomination, would take away the 
right of administration of the affairs of 
that institution from the hands of . that 
religious denomination which right has 
been guaranteed under Art. 26 of the 
Constitution. Section 57 of the Act did 
not come up for consideration in those 
two cases. The powers of the Commis- 
_ sioner and the Area Committee under 
Ss. 39 and 41 respectively of the Act, 
are entirely different from the powers 
of the Deputy Commissioner under Sec- 
tion 57 of the Act. While the powers con- 
ferred by Sections 39 and 41 are execu- 
tive or administrative powers to appoint 
trustees for a religious institution, the 
power conferred on the Deputy Commis- 
sioner under Section 57 is the power to 
adjudicate certain disputes relating to 
religious institutions. If a power is con- 
ferred on the Deputy Commissioner or 
any functionary or authority under the 
Act to adjudicate certain disputes relat- 
ing to a religious institution owned and 
administered by a denomination, such 
power of adjudication cannot be regard- 
ed as interfering with the right of that 
denomination to manage the affairs of 
that institution, Section 57 has merely 
substituted the Deputy Commissioner for 
the ordinary Civil Courts to adjudicate 
certain disputes of civil nature relating 
to religious institutions. Hence, the rul- 
ing of this Court in the aforesaid two 
eases does not lead to an inference that 
Section 57 of the Act is violative of fun- 
damental right guaranteed under Art. 26 
of the Constitution. 


12. The conclusion reached by the 
Jearned Civil Judge is correct and does 
not call for interference. In the result 
this appeal fails and is dismissed. The 
dismissal of this suit should not be 
understood as precluding the appellant 
from approaching the Deputy Commis- 
sioner for adjudicating his claims. 

13. As the plaintiffs suit has to 
fail on a purely technical ground, there 
will be no order as to costs in this anveal. 

Appeal dismissed. 
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Laxmibai, Petitioner v., Ambajappa 
and another, Respondents, 

Civil Revn. Petn. No. 2317 of 1972, 
D/- 9-4-1973. | 

Index Note:— (A) Mysore Rent Con- 
trol Act (22 of 1961), S. 48 — Eviction — 
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Laxmibai v. Ambajappa (Venkataramiah J.) 


A. I. R 


Appeal — Satisfaction of grounds for 
eviction if necessary in dismissing appeal 
on basis of compromise? No. 


Brief Note:— (A) When an appeal is 
filed by a tenant against a decree for his 
eviction on three grounds mentioned 
under Section 21 (1) Proviso granting 
three months’ time for vacating, and at 


‘that stage the tenant agrees that the ap= 


peal be dismissed after giving time for 
vacating, the dismissal of appeal in the 
circumstances cannot be challenged as 
void on the ground that it was passed 
without giving reasons in support of his 
order and without satisfying himself 
that the grounds on which the landlord 
had sought his eviction had been esta- 
blished, AIR 1973 SC 1311, Relied on. 
: (Para 6) 
H. Tipperudrappa, for Petitioners 
K. I. Bhatta, for Respondents. i 


ORDER:—The petitioner in this revi-= 
sion petition is the tenant in occupation 
of a premises bearing C.T.S. No. 1635/69 
Situated in Gadag. The respondents pur - 
chased the said property under a sales 
deed dated 19-12-1969 from its previous 
owner. Thereafter.they terminated the 
tenancy of the petitioner by issue of a 
notice as required by law and filed’ a 
petition in H. R. C. No. 15/71 on the file 
of the Additional Munsiff, Gadag, for 
eviction of petitioner. In the course of 
their petition, they alleged that they re- 
quired the premises reasonably and bona 
fide for their use and occupation, and 
that the premises were reasonably and 
bona fide required by them for the pur~ 
pose of demolition and such demolition 
was to be made for erecting a new build-« 
ing in place of the premises sought to be 
demolished. It was also alleged that the 
petitioner was in arrears of rent. In 
effect they based their case on clauses 


-(a), (hb) and (j) under proviso to sub-sec= 


tion (1) of Section 21 of the Mysore Rent 
Control Act, 1961 (hereinafter called the 
Act). The petitioner resisted the said 
petition. In the course of the trial, the 
respondents examined two witnesses and 
the petitioner examined herself as a wit« 
ness. Six documents were marked on be« 
half of the respondents, 


On the basis of the evidence placed 
‘before him, the learned Munsif came to 
the conclusion that the petitioner was 
liable to be evicted on the grounds mens 
tioned in clauses (a), (h) and (j) under 
proviso to Section 21 (1) of the Act. The 
learned Munsiff directed the petitioner 
to hand over vacant possession of the 
premises to the respondents within’ three 
months from the date of the order ie, 
within 6-7-1972. Aggrieved by the order 
of the learned Munsiff, the petitioner fil 
ed an appeal under Section 48 of the Act 
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petore the District Judge, Dharwar in 
R. C. A. No. 51/72. The appeal was 
filed beyond time. Along with the ap- 
age an application, I. A. No. 1, was fil- 
the condonation of the delay in 
fling the appeal. She also filed another 
application, J. A. No. 2, praying for the 
stay of the execution of the order passed 
by the learned Munsiff during the pen-~ 
dency of the appeal, On 5-8-1972 the 
learned District Judge took up for con- 
sideration the interlocutory applications. 
On that day both the parties were re-~ 
presented by their counsel before the 
learned District Judge. The relevant part 
of the order sheet in the appeal dated 
5-8-1972 reads as follows: 
“Heard I. A: and appeal. Both the 
counsel agree that the I. A. be allowed 
for reasons stated in the affidavit. 


Hence allowed, condoned. 


Further the counsel for appellant 
submits that the tenant be given time 
for three months to vacate, The other 
side has no objection. They filed a pur- 
sis, 

Hence appeal dismissed, but the tens 
ant is granted three months’ time from 
today to vacate. No costs.” 

Aggrieved by the above order of the 
learned District Judge, the petitioner has 
filed this revision petition. 

2. Sri Thipperudrappa, the learns 
ed counsel for the petitioner, argued that 
the order passed by the learned District 
Judge was without jurisdiction, and, 
therefore, it was a nullity. Elaborating 
the above contention, he submitted that 
it was not open to the learned District 
Judge to pass an order dismissing the 
appeal filed against the order of eviction 
passed under the Act without giving rea- 
sons in support of his order and without 
satisfying himself that the grounds on 
which the respondents had sought the 
eviction of the petitioner had been esta- 
'blished. In support of his case, he relied 
upon the decision of the Supreme Court 
in Ferozi Lal Jain v. Man Mal, AIR 1970 
SC 794, That was a case in which an 
order had been passed by the Court of 
first instance before which a petition for 
eviction had been filed on the basis of a 
compromise arrived at between the land~ 
Jord and the tenant. The ground on which 
the eviction of the tenant was sought 
was that the tenant had unauthorisedly 
sub-let the premises, and, therefore, was 
liable to be evicted in accordance with 
Section 13 of the Delhi and Ajmer Rent 
Control Act, 1952. The compromise did 
not make any reference to the alleged 
fact of sub-letting which had been denied 
by the tenant in the course of the plead- 
ings. 

In the circumstances of that case, the 
Supreme Court was of the opinion that 
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the jurisdiction of the Court to pass a 
decree for recovery of possession of any 
premises to which the Delhi and Ajmer 
Rent Control Act was applicable depend- 
ed upon its satisfaction that one or more 
of the grounds mentioned in Saction 
13 (1) had been proved. The Supreme 
Court was further of the opinion that 
where the Court had proceeded solely on 
the basis of the compromise arrived at 
‘between the parties, the Court was not 
competent te pass the decree. The Suv- 
reme Court finally concluded that the de- 
cree passed by the Court on the basis of 
the compromise was a nullity. 


3. Sri K. I. Bhatta, the learned 
counsel for the respondents, relied upon 
a later decision of the Supreme Court 
rendered in K. K. Chari v. R. M. Sesha- 
dri, Civil Appeal No. 447 of 1971, D/- 
16-3-1973 (reported in AIR 1973 SC 
1311) and contended that the decision of 
the Supreme Court in Jain’s case, AIR 
1970 SC 794 was clearly distinguishable 
from the facts of the present case. The 
facts of Chari’s case are these: The ap- 
pellant, who was the landlord, had filed 
a petition for eviction against the res- 
pondent, who was the tenant before the 
Court of Small Causes, Madras, under 
the provisions of the Madras Buildings 
(Lease and Rent Control) Act, 1960. The 
appellant had stated in the course of his 
petition for eviction that he required 
the premises for his bona fide use and 
occupation. After the examination of the 
appellant was over, the parties entered 
into a compromise. In the memo of com- 
promise filed by the parties, it was men~- 
tioned that the respondent had with- 
drawn his defence in the aforesaid peti- 
tion and was submitting to a decree for 
eviction unconditionally. It is unnecessary 
to refer to the other clauses of the memo 
of compromise for the purpose of this 
case, On the basis of the said compro- 
mise, a decree for eviction was passed 
by the Court of Small Causes. When the 
said decree was sought to be executed, 
the petitioner pleaded by way of objec- 
tion to the execution petition that the 
decree being one passed on a compro- 
mise was a nullity and hence was nof 
executable. The Court of Small Causes 
overruled the objection and directed the 
execution to proceed. Aggrieved by the 
said order, the respondent filed a revi- 
sion petition before the High Court of 
Madras. The High Court of Madras ap- 
parently relying upon some of the deci- 
sions of the Supreme Court which had 
been rendered by then, came to the con« 
clusion that the decree for eviction which 
had been passed on the basis of the com= 
promise was a nullity, and, therefore, 
was not executable. The appellant ques= 
tioned the order of the High Court of 
Madras before the Supreme Court in 
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Chari’s case, C. A. No. 447 of 1971 = 
(reported in AIR 1973 SC 1311). 


The Supreme Court after exhaustive 
ly dealing with the law bearing on the 
point, was of the opinion that it was not 
correct to hold that in all cases where 
a decree for eviction is passed on a com-~ 
promise, the decree would be a nullicy. 
It was of the opinion that if it was pos- 
sible from the material on record to hold 
that the Court passing a decree on the 
basis of the compromise had applied its 
mind to the facts of the case before pass 
ing an order of eviction, the decree for 
eviction could not be treated as a nu- 
lity. Although the order of eviction 
passed by the Court of-Small Causes did 
not contain express words indicating 
that the Court had applied its mind to 
the case, the Supreme Court was of the 
view that the stage at which the order 
Was passed was sufficient by implication 
to hold that the Court had applied its 
mind to the facts of the case. In that 
case, by the time the compromise peti- 
tion was filed the appellant had been 
examined as a witness in support of his 
ease and nearly 45 documents had been 
marked showing that the appellant rea= 
sonably and bona fide reauired the pre- 
mises for his use and occupation. ‘The 
respondent was an Advocate and a for- 
mer member of the Indian Civil Service. 
The Supreme Court was of the opinion 
that if at that stage the respondent ba- 
came a party to a joint memo stating 
that the respondent was withdrawing his 
defence and was submitting to a decree 
for eviction, it must be understood that 
the respondent had signed the joint 
memo after realising the futility of any 
further contest in the proceedings. The 
Supreme Court on the basis of the above 
material was satisfied that the Court of 
Small Causes had applied its mind þe- 
fore making a decree for eviction even 
though it was on a compromise and even 
though the order of the court did noft 
contain any reference to the grounds on 
pa the petition for eviction had been 

ed. 


4. JT am of the opinion that tha 
ease of the respondents in this case is a 
much stronger one than ‘Charis case, 
C. A. No. 447 of 1971 = (reported in AIR 
1973 SC 1311) referred to abave. 


5. In the instant case, the Court 
of first instance at the conclusion of the 
trial had already come to the conclusion 
that respondents were entitled to evict 
the petitioner on three of the grounds 
mentioned under the proviso to sub-sec« 
tion (1) of Section 21 of the Act, by the 
time the learned District Judge took up 
the appeal for consideration. The appeal 
before the learned District Judge itself 
was one which had been filed beyond 
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time. At that stage the counsel for the 
petitioner and the counsel for the res= 
pondents agreed that the application for 
condonation of delay should be allowed 
and that the appeal should be dismissed 
after granting three months’ time to the 
petitioner to vacate the premises. The 
result was that the petitioner wno had 
been ordered to be evicted by the learn- 
ed Munsiff by 6-7-1972, got extension of 
time till 5-11-1972. It must be held that 
the counsel who appeared. for the peti- 
tioner before the learned District Judge 
was Satisfied that there was no arguable 
case for the petitioner and that the only 
way in which he could get the extension 
of time till 5-11-1972 was by agreeing to 
file a memo stating that the appeal may 
be dismissed. 


6. There is one other poin« of dis- 
tinction between Jain’s case, AIR 1970 
SC 794 and the case on hand. In Jain’s 
case the Supreme Court was considering 
the case in which the order of eviction 
had been passed by the trial Court on 
the basis of a memo of comprorrise. In 
the instant case we are concerned with 
an appeal filed against an order of evic- 
tion duly passed by the Court of first 
instance. This is not a case in which the 
petition for eviction had been dismissed 
by the Court of first instance and the 
order of the eviction was being passed 
for the first time in appeal. In the instant 
case, if the appellant reported to the 
Court that he would not press the ap- 
peal, I do not think there was any duty 
on the part of the appellate Court to 
scrutinise the case of the petitioner any 
further, 5 


T. In view of what ïs stated 
above, I reject the contention urged on 
behalf of the petitioner that the order 
passed by the learned District Judge was 
a nullity. No other ground is urged in 
support of this petition. 

8. In the result, this revision peti= 
tion fails and it is dismissed. No costs. 

9. The petitioner is given time 
till 30-6-1973 to vacate the premises. 

Revision dismissed, 
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Civil Revn. Petn. No. 2487 of 1972, 
D/- 13-2-1973, against order of Principal 
Munsiff, Civil Station, Bangalore, D/« 
18-10-1972. ~ 

Index Note:— (A) Mysore Rent Con- 
trol Act (22 of 1961), S. 29 — “Rent” — 
Charges on account of consumption of 
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water and electricity are not part of the 
rent within Section 29 unless stipulated 
that tenant should pay those charges by 
way of hire. 


Brief Note:— (A) Dues on account 
of electricity and water when become 
part of the rent payable for the use and 
occupation of the premises? 

In order to bring water and electri- 
city charges within the ambit of ‘rent’ 
there must be stipulation between the 
landlord and tenant that tenant should 
pay those charges to the landlord sepa- 
rately by way of hire for the fixtures 
and installations concerning water and 
electricity provided by the landlord. The 
stipulated charges must be fixed and cer~ 
tain and not dependent on the actual 
consumption and use of such amenities. 
Where it is agreed that the tenant should 
pay light and water charges depending 


upon actual consumption in addition to` 


monthly rent, those charges do not fall 
within ambit of “rent”, _ (Paras 7, 8) 


S. H. Sait, for Petitioners Mohaboob 
Ali Khan, for Respondent. 


ORDER :— This is a petition bv the 
landlord under Section 50 of the Mysore 
Rent Control Act, 1961. It is directed 
against the order made on I. A. No. I by 
the Principal Munsiff, Civil Station, Ban- 
galore, in H. R. C. No. 27 of 1969. I. A 
No. I is an application filed by the land~ 
lord for an order under Section 29 (4) of 
that Act. — 

2. The case of the landlord is that 
the dues on account of the light and 
water charges had not been paid and 
such dues are really part of the rent pay~ 
able for the use and occupation of the 
premises. The learned Munsiff rejected 
this contention and dismissed the appli-« 
Cation. 


3. On behalf of the petitioner, 
Sri S. M. Sait, the learned Advocate 
contended that having regard to the rele- 
vant clauses of the lease deed and tha 
meaning assigned to the word “rent”, in 
the context of a similar Rent Act, ‘by 
the Supreme Court in the decision of 
Karnani Properties Ltd. v. Miss Augus- 
tine (AIR 1957 SC 309), the charges 
claimed on account of water and electri- 
city must be construed as rent within 
the meaning of Section 92 of the Rent 
Control Act. 


4. On behalf of the respondent, 
Sri Mehboob Ali Khan, the learned coun- 
sel, submitted that the decision in Kar- 
nani’s case, AIR 1957 SC 309 would not 
be of any assistance to the petitioner, as 
it would be clear therefrom, that it is 
nowhere laid down therein that the 
charges payable to the Local Authorities, 
concerned with the supply of water and 
electricity, would amount to rent payable 
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to a landlord for the use and occupation 
of a premises let out. He also submitted 
that the said decision was clearly dis< 
tinguishable. He further contended that 
the arrears relative to such charges have 
been treated by the landlord himself as 
distinct and separate from rent in that 
the arrears. of charges relate to a period 
prior to the year 1968 whereas arrears 
of rent claimed in the petition relete te 
a period subsequent to 11-1-1971. 


5. On a careful examination of 
the matter, I am of the view that this 
petition must fail and for the following 
reasons ? 


6. In the decision relied on by the 
petitioner-landlord, in Karnani’s. case, 
AIR 1957 SC 309 the Supreme Court, 
was concerned with a case of fixation of 
fair rent of premises governed by the 
West Bengal Premises Rent Control 
an Provisions) Act (Act 17 of 


6-A. 
reads thus: 

“The term ‘rent? has not been defin- 
ed in the Act. Hence it must be taken to 
have been used in its ordinary dictionary 
meaning. The term ‘rent’ is comprehen- 
sive enough to include payments 
agreed by the tenant to be paid to his 
landlord for the use and occupation not 
only of the building and its appurtenan- 
ces but also of furnishings, electric in- 
stallations and other amenities zgreed 
between the parties to be provided by 
and at the cost of the landlord. There- 
fore all that is included in the term 
‘rent? is within the purview of the Act - 
and the Rent Controller and other au- 
thorities have the power to control the 
same,” 


4. It is conceded that in the pre- 
sent Act, the position is the same in re- 
gard to definition of rent. It is plain that 
the principle contained in the above pas- 
sage is that if certain sums as hire or 
premium are agreed upon between the 
lessor and lessee in respect of amenities, 
inclusive of electrical installations, then 
all such payments shall be construed as 
part of ‘rent’ payable by a lessee. But 
the crucial point to be noted is that such 
charges do arise only on account of the 
use and occupation of the premises leas- 
ed and appurtenances and furnishings 
and other amenities provided by the 
landlord. himself. In the case on hand 
the landlord has been seeking to recover 
amounts due and payable to the public 
authorities concerned on account of con- 
sumption of water and electricity. This 
is certainly not something which can he 
provided by a landlord. The landlo-d. in 
order to bring himself within the scope 
and ambit of the definition of ‘rent’ as 
expressed in the aforesaid decision, he 
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must further have stipulated with the 
tenant for charges by way of hire, sepa- 
rately with regard to the provision of 
fixtures -and installations concerning 
water and electricity. As it happens in 
fhe instant case the rent stipulated is 
inclusive of hire charges payable on ac- 
count of such amenities. 


8. ° By this I do not mean to say 
that all charges including the charges 
such as those concerned in this case, can- 
not be agreed upon. In case of such an 
agreement, it will certainly become re~ 
coverable, provided such charges are fix- 
ed and certain and are not dependent on 
the actual consumption and use of such 
amenities. In any case, the agreement 
must clearly stipulate for the payment 
of such charges to the landlord. 


9. In this context, an annotation 
in Stroud’s Judicial Dictionary, (Third 
Edition), may be usefully referred to. 
It is: 


“The power which a tenant has, 
under Section 96, MetropoHis Manage« 
ment Act, 1862, to deduct “out of the 
rent” moneys he pays to the local anu- 
thority for paying charges, does not 
make such moneys a payment of “rent”; 
they are only a payment on account of 
the costs and expenses demandable by 
the local authority.” 


- 10. Some sustenance was sought 
to be derived by Sri Sait from the rele- 
vant clauses in the lease deed, in sup- 
port of his main contention. The clause 
relied on runs thus: 


“The lessee shall pay the light and 
water charges from his pocket in addi« 
tion to the monthly rental of Rs. Thirtv 
(Rs. 30/-)”. 


11. It seems to me that this 
clause, if anything, clearly places the 
responsibility for payment of relevant 
charges on the tenant. It does not even 
specify, directly or indirectly, that the 
said charges are payable to the landlord. 
It is, therefore, clear that the landlord 
has no right to claim such charges from 
the tenant on the basis of' this clause in 
the lease deed. But it is contended by 
Sri Sait that the background for such a 
stipulation is that the tenement in ques- 
tion and several other tenements to- 
gether are serviced by a common meter, 
and, therefore, the landlord could onlv 
apportion such charges between all such 
tenants and collect and remit the same 
himself. Indeed, the argument is that 
this implied agreement had ‘always been 
there and the same formed part of the 
agreement of lease between the parties. 
I do not consider it necessary to go into 
this aspect of the case, as this petition 
has to fail on the ground discussed 
earlier. 3 - 
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12. The result is that this peti- 
tion fails and is accordingly dismissed, 


No costs, 
Petition dismissed, 
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M, SADANANDASWAMY AND 
K. JAGANNATHA SHETTY, JJ. 


Kundur Rudrappa, Petitioner v. The 
Mysore Revenue Appellate Tribunal and 
others, Respondents. 


Writ Petn. No. 1922 of 1970, D/- 
9-2-1973. 


Index Note:— (A) Motor Vehicles 
Act (1939), S. 111 — Power to make rules 
—- Rule providing conditions for issue of 
permit can be varied by rule making au- 
thority — Grant of permit under R. 151 
of Mysore Motor Vehicles and Road Traf- 
fic Rules, 1945 — Subsequently, but be- 
fore issue of permit replacement of Rule 
151 by Rule 119 of 1963 Rules providing 
new conditions for issue of permit — . 
Grantee cannot insist upon applicability 
of Rule 151 since issue of permits will be 
governed by new Rule 119. (X-Ref:— 
Mysore Motor Vehicles and Traffic Rules, 
1945, R. 151) and (Mysore Motor Vehicles 
Rules, 1963, R. 119). AIR 1972 SC 1935 
and AIR 1968 SC 1225, Distinguished. 

i (Paras 5, 6) 


K. G. Maheswarappa, for Petitioner; 

K. S5. Puttaswamy, Ist Addl. High Court 

Govt. Advocate (for Nos. 5, 6, 9 & 12) and 

A = Viswanath (for No, 7), for Respon- 
enis, 


SADANANDASWAMY, J.:— The 
petitioner was granted a stage carriage 
permit on the route Davangere to Shj- 
moga via Honnali, by the Regional Trans- 
port Authority, Shimoga, by its resolu- 
tion dated 3/4-5-1963. Against the grant 
of the said permit, appeals had been pre- 
ferred and the State Transport Appellate 
Tribunal had granted an order ‘of stay, 
The appeals were dismissed on 27-9-1963. 
Against the judgment of the State Trans- 
port Appellate Tribunal, appeals had 
been preferred before the Mysore Reve- 
nue Appellate Tribunal, and the Mysore 
Revenue Appellate Tribunal dismissed 
(sic) on 27~-2-67. The petitioner was there- 
after issuec the stage carriage permit on 
26-4-67 and in furtherance of the grant 
of the permit, he commenced the ope- 
ration of his service. Against the issue 
of the permit respondents 4 to 13 pre- 
ferred appeals before the State Trans- 
port Appellate Tribunal. The said State 
Transport Appellate Tribunal set aside 
the issue of the permit. The petitioner 
preferred an appeal before the Mysore 
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Revenue Appellate Tribunal against the 
judgment of the State Transport Appel- 
late Tribunal, but it was dismissed. The 
writ petition has been filed by the peti- 
tioner praying for a writ of certiorari to 
quash the orders of the Mysore Revenue 
Appellate Tribunal and of the State 
Transport Appellate Tribunal. 


2. When the R.T.A. Shimoga. 
granted the permit on 3/4-5-63. the peti- 
tioner was directed to produce the re- 
quired documents relating to his vehicle 
within one month from that date But 
immediately after the grant of the per- 
mit, there was an order of stay by the 
State Transport Appellate Tribunal in 
the appeals filed before it, and the peti- 
tioner could not comply with the direc- 
tions given by the R.T.A. Shimoga. The 
gaid appeals were dismissed on 27-9- 
1963. Though second appeals had been 
filed before the Mysore Revenue Appel- 
late Tribunal, there was no order of stay 
during the pendency of the said second 
appeals. These second appeals were dis- 
missed on 27-2-67. Thereafter, on 25-4- 
1967, the Secretary, R.T.A. Shimoga, 
called upon the petitioner to produce the 
relevant documents. The petitioner pro- 
duced the same and the permit was issu- 
ed on 26-4-1967. On 3/4-5-1963, whea 
the permit was granted by the R.T. A., 
the Mysore Motor Vehicles and Road 
Traffic Rules, 1945 were in force. The 
gaid rules were repealed by the Mysore 
Motor Vehicles Rules, 1963, which came 
into force on 1-7-63. The stay order issu~ 
ed by the State Transport Appellate Tri- 
bunal must be deemed to have been 
vacated on 27-9-63 when the appeals be- 
fore it were dismissed. Both the State 
Transport Appellate Tribunal as well as 
the Mysore Revenue Appellate Tribunal 
have held that when the permit was 
Issued on 26-4-1967, to the petitioner by 
the Secretary, R.T.A.. Shimoga. since the 
mew rules were in force, it must be deem= 
ed to have been issued under Rule 119 
of the new Rules and that the action of 
the Secretary, R.T.A. was beyond his 
powers under the said rule. 


3. The relevant part of Rule 119 
of the Mysore Motor Vehicles Rules, 1963 
(hereinafter referred to as the new 
Rules) reads as follows:— 


"119. Permits— Entry of Registra- 
tion Mark Compulsory (1) No permit 
shall be issued until the registration 
mark of the vehicle to which it relates 
has been entered therein. 


(2) When an applicant is unable to 
produce the certificate of registration on 
the date of his application for permit, 
owing to the fact, that he is not on that 
day the registered owner of the vehicle 
or for some other reason, the Transport 
Authority shall grant him time which 
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shall not be less than one month from 
the date of sanction of the permit to pro- 
duce the certificate of registration of the 
vehicle before the Transport Authority. 
which has to issue the permit in order 
that particulars of the registration mark 
may be entered in the permit. Such re- 
fistration certificate shall be accompani- 
ed by a valid certificate of fitness. 


Provided that the Transport Autho- 
rity or its Secretary, if satisfied, may on 
an application made to it in writing. 
within a period of 14 days, aforesaid that 
there is sufficient ground grant an ex- 
tension of time not exceeding 3 months 
in the aggregate for the production of 
the said certificate: 


Provided further, if in the mean- 
while an order staying operation of the 
grant of permit has been issued by any 
competent authority, the person in wrose 
favour the permit is granted may be 
called upon to produce the said certifi- 
cate within a period of one month from 
the date, or such other period as may 
be specified by the Transport Authority, 
not exceeding 3 months in the aggregate 
ei the date of order vacating stay 
order. 


(3) If any applicant fails to produce 
the certificate of registration along with 
the current certificate of fitness as afore- 
said, within the period specified, the 
Transport Authority shall revoke its 
sanction of the application.” 


Under the first part of clause (2) of that 
rule, the Transport Authority is recuir- 
ed to grant the applicant not less -han 
one month’s time from the date of the 
Sanction of the permit to produce the 
certificate of registration of the vehicle 
in case the applicant is unable to pro- 
duce the same on the date of his appli- 
cation, Under the first proviso to that 
rule, if an application is made to it in 
wrifing within a period of 14 days afore- 
said grant of extension of time not ex- 
ceeding three months in the aggregate 
can be made for the production of the 
said certificate on being satisfied that 
there is sufficient ground to grant the 
extension of time. The second proviso to 
that clause states that if there is an order 
staying the operation of the grant of per- 
mit, the applicant may be asked to pro- 
duce the said certificate within a period 
not exceeding three months in the aggre- 
gate from the date of the order vacating 
the stay order. Clause (3) of the same 
rule provides, that if the applicant fails 
to produce the certificate of registration 
within the abovesaid period, the Trans- 
port Authority shall revoke its sanction 
of the application. It is clear that the 
maximum period that could be granted 
to the petitioner by the Transport Au- 
thority would be three months from the 
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date of the order vacating the stay order 
under Rule 119. The order of the Secre~ 


tary, R. T. A, dated 25-4-67 calling 
upon the petitioner to produce 
the document owas clearly beyond 


three months from the date on whieh 
the stay order stood vacated. Hence, if 
the order of the Secretary, R.T.A. dated 
25~-4-67 and the consequent issue of the 
permit on 26-4-67 are made under Rule 
119 of the new rules, they are beyond 
the powers of the R.T.A. and the find- 


ings of the State Transport Appellate 
Tribunal and the Mysore Revenue Ap- 


pellate Tribunal are correct. But the 
contention of the petitioner is that the 
order of the Secretary, R.T.A. dated 23-4- 
67 and the subsequent issue of the per- 
mit on 25-4-67 must be deemed to have 
been done under Rule 151 of the Mysore 
Motor Vehicles and Road Traffie Rules, 
1945 (hereinafter referred to as the old 
rules). 

4. Rules 151 of Old Rules reads 
as follows :-— 

“151. Permits — Entry of registra- 
tion mark compulsory — Time for entry. 

(a) No permit shall be issued until 
the registration mark of the vehicle to 
which it relates has been entered therein. 

(b) When the applicant is unable to 
produce the certificate of registration on 
the date of his application for the per- 
mit, owing to the fact that he is not on 
that date in possession of the vehicle 
duly registered, or for some other reason 
the applicant shall within one month of 
the sanction of the application by the 
competent authority or such longer 
period as the authority may specify, pro- 
duce the certificate of registration of the 
vehicle before that authority in order 
that particulars of the registration mark 
may be entered in the permit. In the 
event of any applicant failing to produce 
the certificate of registration within the 
period specified, the competent authority 
may revoke its sanction of the applica- 
tion.” 


-Under this rule, the applicant has fo 
produce the certificate of registration of 
the vehicle within one month of the 
sanction of the application or within 
such longer period as the competent au- 
thority may specify. It is further pro- 
vided that if the applicant fails to pro- 
duce the same within the period speci- 
fied, the competent authority may re- 
voke its sanction of the application. Ac- 
cording to the petitioner, the R.T.A. had 
granted one month from the date of its 
resolution on 3/4-5-63 for the production 
of the document. But he could not pro- 
duce the same on account of the stay 
order issued by the Appellate Authority. 
It is his further contention that under 
Rule 151, on failure to produce the certi- 
ficate of registration within the specified 
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period, it is left to the discretion of the 
R.T.A. to revoke its sanction of the per- 
mit. The R. T. A. has not revoked the 
grant of the permit, but in the exercise 
of its discretion, has called upon the peti= 
tioner to produce the document on 25-4- 
1967, and thereafter issued the permit 
‘on 26-4-1567. It is therefore the conten- 
tion of Mr. Maheswarappa, appearing for 
the petitioner, that the R. T. A. has acted 
within its powers under R. 151 of the old 
rules and the issue of the permit in fav- 
our of the petitioner on 26-4-1967 being 
within the powers of the R. T. A. is valid, 
The old rules are repealed by R. 369 of 
the new rules which reads as follows: 

"369. Repeal and Savings. 

The Mysore Motor Vehicles and Road 
Traffic Rules, 1945 and all other rules 


‘corresponding thereto in force ir. any area 


of the State immediately before the com- 
mencement of these rules except the 
rules issued under Section 68-I of the Act 
are hereby repealed: 


Provided that anything done or. any 
action taken under any of the rules so 
repealed shall, unless such thing or ac- 
tion is inconsistent with any of the pro= 
visions of these rules, be deemed to have 
been done or taken under the corres 
ponding provisions of these rules: 

Provided further that the provisions 
of Sections 8 and 24 of the General Clau« 
ses Act, 1897 (Central Act 10 of 1897} 
shall be applicable in respect of repeal 
of the said rules as if the rules had been 
repealed and re-issued.” 

Under the first proviso to that rule, any= 
thing done or any action taken under 
the old rules shall be deemed 
to have been done or taken under 
the corresponding provisions of the new 
rules, unless such thing or action is in= 
consistent with any of the provisions of 


‘the new rules. Hence, the direction issus 


ed by the R.T.A. on 3/4-5-63 calling up 
on the petitioner to produce the docu« 
ment within one month from that date 
will have to be deemed to have heen 
taken under the new rules if such action 
is (not) inconsistent with any of the pro- 
visions of these rules. Under cl. (2) of 
R. 119 of the new rules, the Transport 
Authority has to grant the applicant nof 
less than one month’s time from the date 
of the sanction of the permit to produce 
certificate of registration of the vehicle 
if the applicant is unable to produce the 
same on che date of his application for 
permit. Hence, there is nothing incon 
sistent in that action with any of the 
provisions of the new rules. The said di» 
rection of the R.T.A. therefore must be 
deemed to have been taken under Rule 
151 of the old rules. 


5. It is the contention of the 
petitioner that by virtue of the said 
order of the RTA, Shimoga, dated 
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$/4-5-63, he had acquired a vested right 
in respect.of the grant of the permit in 
his favour and that such right could not 
be taken away by the new rules. He re- 
lied on the decision in B. B. & D. Mig. 
Co. v. E.S.I. Corpn, AIR 1972 SC 1935. 
In that case, in exercise of the powers 
under Section 96 (1) (b) of the Employees’ 
State Insurance Act, 1948, the Govern- 
ment of Bombay made Rule 17 under 
which if an employee does not file an 
application before the Insurance Court 
within 12 months after the claim has be- 
come due or he is unable to satisfy the 
Insurance Court that there was a reason- 
able excuse for him in not doing so, his 
right to receive payment of any benefit 
conferred by the Act is lost. It was held 
that such a provision affects substantive 
rights and must therefore be dealt with 
by the legislature itself and is not to be 
inferred from the rule making power 
conferred by regulating the procedure 
unless that is specifically provided for 
While considering the question whether 
the fulfilment of a particular formality 
as a condition of enforceability of a par- 
ticular right is procedural or substan- 
tive, the Supreme Court has observed as 
follows: 

a TAA What appears to be a self- 
evident principle will not bećome so evi- 
dent when we begin to devise test for 
distinguishing procedural rule from sub- 
stantive law. It appears to us that there 
is a difference between the manner in 
which the jurisprudential lawyers consi- 
der the question and the way in which 
the Judges view the matter. The present 
tendency is that where a question of 
limitation arises the distinction between 
so-called substantive and procedural sta- 
tutes of limitation may not prove to be 
determining factor but what has to be 
considered is whether the statute extin- 
guishes merely the remedy or extingui- 
shes the substantive right as well as the 
remedy. Instead of generalising on a 
principle the safest course would be to 
examine each case on its own facts and 
circumstances and determine for instance 
whether it affects, substantive rights and 
extinguishes them or whether it merely 
concerns a procedural rule only dealing 
with remedies, or whether the intend- 
ment to prescribe limitation is discerni- 
ble from the scheme of the Act or is in- 
consistent with the rule making power 
ete. 

Apart from the implications inherent 
In the term procedure appearing in Sec- 
tion 96 (1) (b) the power to prescribe by 
rules any matter falling within the am- 
bit of the term must be the “procedure 
to be followed in proceedings before such 
Court”. The word “in” emphasised by us 
furnishes a clue to the controversy that 
the procedure must be in relation to pro- 
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ceedings in Court after it has taken sei- 
sin of the matter which obviously it 
takes when moved by an application pre- 
sented before it. If such be the meaning 
the application by which the Court is 
asked to adjudicate on a matter covered 
by Section 75 (2) is outside the scope oi 
the rule making power conferred on the 
Government,” 


After examining the provisions of the 
Act, the Court further observed that the 
omission to provide a period of limitation 
in any of these provisions while provid- 
ing for a limitation of a claim by an em- 
ployee for the payment of any benefit 
under the regulations, was an indication 
that the legislature did not intend to 
fetter_the claim under Section 75 (2) (d). 
It was further observed that the legisla- 
ture could not have left such matters to 
be provided for by the rules to be made 
by the Government under its delegated 
powers to prescribe the procedure to be 
followed in proceedings before such 
Court, and that what is sought to be con- 
ferred on the Government is the power 
to make rules regulating the procedure 
before the Insurance Court after an ap- 
plication has been filed and that when it 
is seized of the matter. It was therefore 
held that such a provision affects sub- 
stantive rights and therefore must be 
dealt with by the legislature itself and 
is not to be inferred from the rule mak- 
ing power conferred for regulating the 
procedure unless that is specifically pro- 
vided for. It was further held that Sec- 
tion 78 (2) does not delegate any power 
to the Government to make rules but 
only requires the Insurance Court to 
follow “such procedure as may be pres- 
cribed by rules made by the State Gov- 
ernment,” and that such rules can only 
be made under Section 96 of the Act. It 
is therefore’ held that the power under 
Section 96 (1) (b) of that Act does nat 
empower the Government to prescribe 
by rules a period of limitation for claims 
under Section 75. But, in the present 
case, it cannot be said that the period of 
time fixed under Rule 119 of the new 
rules is beyond the rule making power 
of the Government. The issue of a per- 
mit is provided for only under the rules 
(Rule 105). Hence the period of limita- 
tion prescribed under Rule 119 (2) was 
within the power of the rule making au- 
thority. The issue of a permit is subject 
to the conditions prescribed under the 
rule and it is open to the rule making 
authority to vary the rules, If the rules 
are varied subsequent to the date of grant 
of the permit varying the conditions for 
the issue of a permit, the petitioner can- 
not insist upon the application of the 
same rules of procedure as were in exist- 
ence on the date of the grant of the per- 
mit for the purpose of its issue as well 
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even though the rules applicable with 
regard to the issue of the permit have 
been replaced by new rules. The peti- 
tioner cannot be said to have acquired 
a vested right by virtue of the grant of 
the permit in his favour, the right which 
he has acquired by the grant of the per- 
mit was subject to the conditions con- 
tained in the old Rule 151. But the said 
conditions have been altered subsequent 
to the date of the grant of the permit 
and before the permit was issued to him. 
The repeal of the old Rule 151 and the 
substitution of the new Rule 119 impos- 
ing new conditions for the issue of the 
permit and prescribing the new period 
of limitation within which the permit 
could be issued, was within the comovet~ 
ence of the rule making authority. Hence, 
this decision is not applicable to the case 
of the petitioner. “ 


6. Mr. Puttaswamy, learned coun- 
sel for the respondents, relied on the 
decision in Jindas Oil Mill wv. Godhra 
Electricity Co., AIR 1969 SC 1225. In that 
ease, the question which fell for consix 
deration was whether under the provi- 
sions of the Electricity (Supply) Act, 
1948, as amended in 1956, the Electricity 
Company was competent to unilaterally 
enhance the charges. In that case, it was 
observed as follows:— 


“It is. true that when an existing 
Statute or Regulation is repealed and the 
same is replaced by fresh Statute or Re- 
gulation unless the new Statute or Re- 
gulation specifically or by necessary imm 
plication affects rights created under the 
old law those rights must be held to con- 
tinue in force even after the new Sta- 
tute or Regulation came into force. Buf 
in the cases before us there is no ques- 
tion of affecting any vested right. There 
is no dispute that the charges fixed can 
be altered. The controversy relates to 
the procedure to be adopted in altering 
them. That controversy does not touch 
any vested right. The procedure in ques~ 
tion must necessarily be regulated by 
the law in force at the time of the altera- 
tion of the charges.” 


This decision applies to the facts of the 
present case. It cannot be denied ‘that 
the conditions for the issue of a permit 
can be varied by the rule making autho- 
rity ie. the State Government. 


7. - The direction issued by the 
Secretary, R.T.A. on 25-4-67 calling upon 
the petitioner to produce the documents 
and the issue of the permit to the peti- 
tioner on 26-4-67, therefore, must be 
deemed to have been done under Rule 119 
of the new rules. As observed above the 
provisions of the said rule do not confer 
any power on the R.T.A. to issue the 
permit after the maximum period of 
three months from the date of the vaca- 


K. H. Talwar v. Ramappa (Venkataswami J.) 


ALR 


tion of the stay order, as specified in the 
second proviso to clause (2) of Rule 119. 
Under clause (3) the R.T.A. was bound 
to revoke the sanction of the permit 
Hence, the conclusion reached by the 
State Transport Appellate “Tribunal and 
the Mysore Revenue Appellate Tribunal ` 
is correct. 
_ 8. This writ petition is, therefore, 
dismissed. But in the circumstances, 

there will be no order as to costs. 
Petition dismissed, 
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Kavya Husanappa Talwar and others, 
Appellants v. Ramappa Shivappa Mahar, 
Respondent. 


Second Appeal No. 1048 of 1970, Dj» 
21-8-1973. 

(A) Civil P. C. (1908), O. 22, Rr. 4 
and 11 — Death of one of appellants dur- 
ing pendency of appeal — Legal repre- 
sentatives not brought on record — Whe- 
ther appeal as a whole abates. 


Where each of the four appellants 
has been clearly imputed with an aet 
of trespass distinct and separate from 
each other`in respect of a portion ad=- 
joining their respective separate pre 
mises, their acts do not constitute a joing 
trespass and therefore failure to bring on 
record the legal representatives of decease 
ed appellant will not render the appeal 
as a whole to abate but abates in regard 
to deceased appellant alone. AIR 1962 
SC 89, Followed. (Paras 3, 4) 

W. K. Joshi, for Appellants: A V. 
Albal, for Respondent. 

JUDGMENT :— This appeal is by 
four of the appellants in R. A. 181/1967 
on the file of the Civil Judge at Bijapur, 
There was another appellant in the case; 
he was arrayed as 4th defendant in the 
trial Court and 4th appellant in the Court 
of first appeal. That appeal had been pre- 
ferred against the judgment and decree 
made by the Munsiff, Jamkhandi, in 
C. S. 367/1965. Since the 4th appellant in 
the Court below died during the pen= 
dency of the appeal and his legal repre- 
sentatives were not brought on record, 
the learned Civil Judge held that the 
cause of action was against all the appel- 
lants jointly and therefore the appeal 
abated as a whole even in regard to the 
other surviving appellants in the case, 
Hence, this appeal. 

2 In order. to examine the core 
rectness or otherwise of the conclusion 
of the Court below, it is necessery to re« 
mind ourselves as to the tests to be aps 
plied in a case of this nature. For this 
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purpose, it is sufficient to refer to the 
enunciation of the Supreme Court in 
State of Punjab v. Nathu Ram, AIR 1962 
SC 89. The enunciation reads thus: 


“The test to determine this has been 
described in diverse forms. Courts will 
not proceed with an appeal (a) when the 
success of the appeal may lead to the 
Court’s coming to a decision which will 
be in conflict with the decision between 
the appellant and the deceased respon- 
dent and therefore which would lead to 
the Court’s passing a decree which will be 
eontradictory to the decree which had 
become final with respect to the same 
subject-matter between the appellant 
and the deceased respondent; (b) when 
the apnellant could not have brought the 
action for the necessary reliefs against 
those respondents alone who are still be- 
fore the Court; and (c) when the decree 
against the surviving respondents, if the 
appeal succeeds; will be ineffective, that 
is to say, it could not be successfully 
executed.” l 

3. It seems to me that none of the 
elements referred to in the above enun- 


been 





separate premises. In 
matter, the judgment in appeal cannot be 
upheld, i 

A, The resulf, therefore, is that 
this appeal succeeds and is accordingly 
allowed. The judgment and decree of the 
learned Civil Judge, Bijapur, in R A, 
181/1967 are hereby set aside, The mat- 
ter will, however, stand remitted to that 
Court for a fresh disposal in accordance 
with law. It is to be noted that the ap- 
peal in regard to the deceased 4th de- 
fendant will, however, stand abated, In 
the circumstances, there will be no order 


as to costs, 
= Appeal allowed, 


piiama 


+ 
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Mirle I. Krishna Murthy. Petitioner 
w, K. Venkataraman, Respondent, 

Civil Revn, Petn, No, 2623 of 1972, 
D/- 14-8-1973. i 

(A) Civil P, C. (1908), 0. 41, R. 22 a 
Cross-objection to implead co-defendant 


AR/AR/A134/74{/MVI 


Knut. 2] 
T Tariy respondent to appeal cannot be 
e 


A plaintiff-respondent cannot file 
cross~objection to implead co-defendant 
in the suit, against whom decree was not 
passed in the suit as party respondent. 
AIR 1950 Mad 379 (FB), Rel on: AIR 
1938 Mad 329 and AIR 1943 Mad 15 held 
overruled by AIR 1950 Mad 379 and AIR 
1963 SC 1516, Rel. on. (Para 6) 

Another obstacle for filing eross-ob« 
jection is that when the time for prefer- 
ring appeal against the co-defendant is 
barred, he cannot be permitted to îm- 
plead him by adopting a device of cross- 
objection. (Para 7) 

M. N. Venkatachalaiah, for Peti- 
athe N. Bheemacharya, for Respon- 

ent. 


ORDER :-—— The suit filed by the pe- 
titioner for recovery of certain amounts 
or in the alternative to render accounts 
was decreed against the first defendan<. 
The allegations made against the second 
defendant was that he guaranteed the 


‘liability of the first defendant under an 


instrument of guarantee Ex. P-1 dated 
16-8-1968. Suffice it to say, there was no 
decree against the second defendant. The 
decree dated 5-1-1971 states that the 
amount due from the first defendant shall 
be determined by considering his ac- 
counts. : 

2. The first defendant appealed 
before the Court of the District Judge, 
Bangalore. The appeal was preferred 
within the period of limitation. The res- 
pondent-plaintiff, after receipt of notice 
of the appeal, filed cross-objections under 
Order 41, Rule 22, C.P.C., along with 
I. A. II to implead the second defendant 
as a party-respondent to the appeal, The 
said application was filed on 1-10-1971. 
The appellate Judge, by the order under 
revision dismissed the said application 
stating that it was entirely misconceived, 


3. The question whether a res= 
pondent could by way of cross-objections 
seek relief against another person who 
is not a party to the appeal, falls for de~ 
cision in this revision petition. 

4.  .The question raised presents 
me little difficulty in view of the series 
of decisions of other High Courts and 
also that of the Supreme Court. Sri Ven- 
katachala, learned counsel for the peti- 
tioner relied upon two decisions of the 
Madras High Court (i) Guzulu Devendra 
Ayyar v. P. C. Muthu Chettiar, AIR 1938 
Mad 329; (ii) M. Krishnaswami Naidu v 
Secretary of State, AIR 1943 Mad 15, 
‘The view taken in those decisions can= 
not be pressed into service in view of 
later Full Bench decision of the same 
High Court in Vadlamudi VYenkateswa= 
rulu v. Ravipati Ramamma, AIR 1950 
Mad 379 (FB). On the score of Order 41, 
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Rule 22, C.P.C., Rajamannar, C. J., after 
reviewing all the previous decisions of 
that Court and also referring to several 
os of the other High Courts said 

us: ; 

"The legislature by. describing the 

objection which could be taken by the 
respondent as a ‘cross-objection’ must 
have deliberately adopted the view of 
the other High Courts. One cannot treat 
an objection by a respondent in which 
the appellant has no interest as_a cross- 
objection, The appeal is by the appellant 
against a respondent. The cross-objection 
must be an objection by a respondent 
against the appellant.” 
The above view was approved by the 
Supreme Court in Panna Lal v. State of 
Bombay, AIR 1963 SC 1516, wherein Das 
Gupta, J., after quoting the akove pas- 
sage, at page 1520, said: 

“We think, with respect, that these 
observations put the matter clearly and 
correctly. That the legislature alsa want- 
ed to give effect to the views held by the 
different High Courts that in exceptional 
cases as mentioned above an objection can 
be preferred by a respondent against a 
eo-respondent is indicated by the sub- 
stitution of the word ‘appellan? in the 
third paragraph by the words “the' party 
who may be affected by such objection.” 


6. Sri Venkatachala, however 
urged that the liability of both the de- 
fendants are inter-mixed with each other 
and therefore, the cross-objections may 
be filed by impleading the second defen- 
dant as a party-respondent in the ap- 
peal. I have already stated that the trial 
Court has not passed any preliminary 
decree against the second defendant. 
That being the position I fail ta see how 
it could be said that the liability under 
the decree against the defendanis are 
inter-mixed. 


T: There is one other obstacle for 
the petitioner. The second defendant is 
not a party-respondent in the appeal. The 
time for preferring appeal against him 
was already barred on that date when 
the cross-objection was filed. The plain- 
tiff-respondent by adopting a device to 
implead him as a respondent cannot be 
permitted to file the cross-objection under 
Order 41, Rule 22, Civil Procedure Code, 


8. On the facts of the present 
ease, I think, that the view taken by the 
appellate Judge was correct and it does 
not call for interference in this revision 
petition, 

9. ~ In the result, the petition fails 
and is dismissed but no order as to costs. 

Petition dismissed, 
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Sannahalamma v. State (Venkataswami J.) 


A.I. R, 
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VENKATASWAMI AND 
VENKATARAMIAH, JJ,’ 


Sannahalamma and another, Appel~ 
lants v. State of Mysore and others, Res- 
pondents. 


Mise. First Appeal No, 177 of 1968, 
D/~ 13-8-1973. 

Motor Vehicles Act (1939), S. 
110-A (3) Proviso — Mysore Motor Vehi- 
cles Rules (1963), R. 363 — Condonation 
of delay — ‘Sufficient cause’ in proviso 
to oe (3) should be liberally inter- 
preted. 


_ ‘The phrase ‘sufficient cause’ occur- 
ring in the proviso to Section 110-A (3) 
should not receive a narrow construction 
treating it on a par with the provisions 
of Section 5 of the Limitation Act. 


Where the principal reason. urged 
to explain delay -was that the parents 
were suffering from shock on account of 
the death of their only child, the ground 
is not wholly irrelevant to the question 
at issue. (Para 3) 

N. K. Gupta, for Appellants; N. Ba- 
savaraj, Govt. Pleader, for Respondents 
Nos, 1 and 3. 


peal under Section 110-D of the Motor 
Vehicles Act (hereinafter referred to as 
the Act) read with. Rule 363 of the Motor 
Vehicles Rules, 1963, is directed against 
the dismissal of a claim made by the 
appellants herein under Section 110-A of 
Act, The claim arose on account of the 
fatal accident suffered by their only son 
on 6-6-1964 on Circuit House Road in 
Shimoga Town. The appellants are the 
natural parents of the said boy who was 


. unfortunately killed on the spot on ac- 


count of the dashing of the lorry be- 
longing to the Public Works Department 
of the Government of Mysore. During 
the pendency of the appeal, the father 
of the deceased boy, the second appel- 
lant herein, is reported dead by a memo 
filed today and it is also submitted there- 
in that the. first appellant is the only 
ee heir entitled to prosecute the 
appeal. 


2. The material facts are these: 
The deceased son of the appellants died 
on 6-6-1964 on account of the accident 
referred to above. It would appear that 
he is the only child of his parents. The 
petition claiming compensation was filed 
on 19-4-1965, and, therefore, was clearly 
beyond the period of limitation prescrib- 
ed, which is sixty days from the date of 
the accident. Obviously, to get over this 
difficulty, the claimants filed an  appli- 
cation for condonation of delay in pre- 
ferring the petition in accordance with 
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the provisions of the proviso to Section 
110-A (3) of the Act. This application was 
formally opposed on behalf of the res- 
pondents, the terms of the objection be- 
ing confined to the following: 

“The petition is clearly barred by 
time. The prounds for condoning the de- 
lay on the face of it are not sufficient and 
substantial, [It is, therefore, submitted 
that the delay in filing the application 
cannot be condbned.” 

The Tribunal after an examination 
of the grounds urged in support of the 
application for condonation of delay re= 
fused to exercise its discretion in favour 
of the appellants and rejected the claim 
petition. Hence this appeal 


3. After hearing the learned coun- 
sel for the parties, we are of the opinion 
that this is a fit case where the discre- 
tion vested in the Tribunal ought to have 
been exercised in favour of the appel- 
lants, thus condoning the delay in the 
presentation of the petition. The proviso 
to Section 110 A (3) of the Act in ques- 
tion enjoins that the Claims Tribunal 
ould entertain a claim petition efter the 
expiry of the period of sixty days if it is 
satisfied that the applicant was prevent- 
ed from sufficient cause from making the 
petition in time It is fairly well settled 
that the phrase ‘sufficient cause’ occur 
ing in the said proviso should not receive 
a narrow construction treating it on a par 
with the provisions of Section 5 of the 
Limitation Act. In the instant case the 
principal reason urged is that the parents 
were suffering from shock on account of 
the death of their only child on account 
of the unfortunate accident. It is also seen 
from the affidavit of the second appellant 
that there is a reference to the criminal 
proceedings instituted against the driver 
of the vehicle involved in the accident 
and that he applied for certified copies of 
the proceedings therein only after his 
transfer to Sagar. ‘This, in our view, 
would clearly give rise to an inference 
that he must have done so on legal ad- 
vice. What is more, there is also reference 
to the consultation with an Advocate be- 
fore filing the petition. We are also in- 
clined to think that the ground relative to 
the shock suffered by the parents on ac- 
count of the death of their only child is 
not wholly irrelevent to the question at 
issue. Taking all these circumstances into 
consideration, we are of the view that this 
is a fit case where the delay in preferring 
the petition ought to have been condoned 
The order of the Court below, is, there- 
fore, clearly unsustainable. 


4. The Tribunal has dismissed 
the claim at the preliminary stage with- 
out going into the merits of the case. We 
therefore, allow this appeal and condone 
the dealy in the presentation of the peti- 
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tion by the appellants, and remit the 
case to the Tribunal below for disposal 
in accordance with law, and after giving 
opportunity to the parties to adduce evi- 
dence in support of their respective 

claims. 
There will be no order as to costs. 
Appeal allowed, 
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GOVINDA BHAT, C., J. AND 
SRINIVASA IYENGAR, J. 


Special Land Acquisition Officer, 
Sagar, Appellant v. K. S. Ramachandra 
Rao and others, Respondents. 

Mise. First Appeal No, 293 of 1969, 
D/- 13-8-1973. 

(A) Land Acquisition Act (1894 
S. 23 — Market value — D 
of — Fallow areca garden and garden 
converted into wet land. 


The fixation of the market value of 
the fallow or abandoned garden ard 
garden converted into wet land at one- 
sixth of the rate fixed for good cultivat= 
ed areca garden is arbitrary and with- 
out any basis. Where the court has arriv~ 
ed at the market value of fallow areca 
garden converted into wet land at twenty 
times the annual net income per acre 
that would be fair and just and the sarre 
value should be fixed in respect of the 
fallow areca garden which can be con- 
verted into wet land. (Paras 9, 10) 


(B) Land Acquisition Act (1894), 
S. 23 — Market value — Determination 
— Areca garden ‘under cultivation of 
tenant. - I 


In a Jand acquisition case what Is 
acquired is the land and not the several 
or different interests in the land. Where 
an areca garden is under the cultivatien 
of a tenant at an annual rental, the 
market value should be determined irs 
respective of the fact that the garden is 
under the cultivation of a tenant. It is 
not correct to determine the market 
value of such land by capitalising the 
annual rental value. The proper methcd 
would be to find out the annual net in~ 
come after making allowances for costs 
of cultivation and other expenses ard 
then to arrive at the market value at 10 
times the annual net income. AIR 1973 
SC 701, Foll: (1908) 10 Bom LR 657 and 
AIR 1919 Mad 222 (2), Rel on. 

(Paras 11, 12} 

N. Venkatachala, 2nd Addl. Govt 
Advocate, for Appellant T. S. Rama- 
chandra, for Respondents. 


GOVINDA BHAT, C. J.:— This is 
an appeal by the Special Land Acquisi- 
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tion Officer, Sagar, under Section 54 of 
the Land Acquisition Act, 1894, and it 
is directed against the award and decree 
of the Court of the Additional Civil 
Judge at Shimoga in L. A. Misc. Case 399 
of 1967, by which the Court enhanced 
the amount of compensation awarded by 
the Land Acquisition Officer in respect of 
three lands acquired pursuant to a noti- 
fication under Section 4 (1) of the Act 
published in the Mysore Gazette dated 
16th April, 1964, for the purpose of Lin- 
ganamakki Reservoir of Sharavathi Val- 
ley Hydro Electric Project. 


2. Respondents 1 to 5 are mem- 
bers of a joint Hindu family and they 
are all brothers. The sixth respondent 
Devappa was a cultivating tenant of two 
lands comprised in S. Nos, 102 and 111 
of Aramangekoppa village, Nagar Hobli, 
Hosanagar Taluk. The family of respon- 
dents 1 to 5 was the landlord. The land 
comprised in S. No. 241/2 also was ac- 
quired pursuant to the same notification 
and for the same purpose. It was owned 
by respondents 1 to 5 and 7. 


3. In S. No. 102 aforesaid, there 
was an extent of 1 acre and 24 guntas 
of cultivated areca garden and there 
was a further extent of 1 acre and 32 
guntas of abandoned arecanut fallow 
garden. In S. No. 111. there was an ex- 
tent of 20 guntas of cultivated areca 
garden. In S. No.: 241/2 the extent of 
cultivated areca garden was 1 acre and 
21 guntas; 1 acre and 25 guntas was fal- 
low or abandoned areca garden with 
only 48 areca trees. In the same S5, No. 
16 guntas were fallow garden; 19 gun- 
tas were garden land converted into wet 
land. There was a further extent of 24 
guntas of dry land in the same survey 
number. The Land Acquisition Officer 
awarded compensation at the rate of 
Rs. 125 in respect of the dry land in 
S. No. 241/2 and that award was con- 
firmed by the Court below and th2 mat- 
ter is not in dispute in this appeal. 


4. The dispute in the appeal is 
mainly concerned with the quantum of 
compensation awarded in respect of the 
cultivated areca gardens situated in 
S. Nos. 102 and 111. It is common ground 
“that areca gardens in S. Nos. 102 and 111 
were leased to the sixth respondent 
Devappa and that the said Devappa was 
paying an annual rental of Rs. 150. The 
areca garden in S. No. 241/2 was not 
leased to any tenant but was under the 
direct cultivation of the owners. 


5. Before the Land Acquisition 
Officer the claimants laid a claim for 
‘compensation at the rate of Rs, 30,000 
an acre in respect of areca gardens. Only 
in respect of dry lands they made a 
claim at Rs. 500 per acre. Before the 
Land Acquisition Officer the sixth res- 
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pondent tenant who was entitled to 
claim apportionment of the compensa- 
tion, entered into a settlement with the 
landlords. According to the said settle- 
ment the amount awarded by the Land 
Acquisition Officer was apportioned in 
the manner set out in the terms of 
settlement and it was further agreed | 
between the parties that whatever 
amount was enhanced by`the Court on 
reference under Section 18 of the Act, 
the same was to be given to the land- 
lords, i.e., respondents 1 to 5. 


6. In respect of S. No. 241/2 as 
to which there was inter se dispute be- 
tween respondents 1 to 5 on the one hand 
and respondent-7 on the other, they en- 
tered into a settlement before the Court 
agreeing to the apportionment of com- 
pensation in the following manner, viz., 
respondents 1 to 5 ten annas share in the 
rupee and respondent 7 six annas share 
in the rupee. 


rA Before the Court, the parties 
did not adduce any documəntary evi- 
dence concerning transactions of sale of 
areca gardens similar to the lands ac- 
quired in the instant case. The court be- 
low rested its decision on the basis of 
the oral evidence adduced bv the parties 
as to the gross areca yield and the ex- 
penditure necessary to realise the same. 
The net annual income so arrived at was 
capitalised by multiplying the same by 
20. The lower Court did not make any 
distinction between cultivated areca 
garden and abandoned areca garden. It 
treated the entire holding as one piece 
of land and computed its income and on 
the basis of the said income determined 
the market value by capitalising the 
same in the manner aforesaid. On the 
basis of the income so arrived at the 
court below determined the compensa- 
tion in respect of the areca garden in 
S. Nos. 102 and 111 at Rs. 36,771, and in 
respect of the garden land in S. No. 
241/2, it awarded Rs. 23,600 an acre. In 
respect of fallow or abandoned areca 
garden as also areca garden converted 
into wet land, the lower Court fixed the 
compensation at Rs. 3,933 per acre. The 
basis for such award was that the value 
of such land could be fixed at one sixth 
the value of the cultivated areca garden. 


8. The learned High Court Gov. 
ernment advocate Shri Venkatachala 
submitted that when there is undisput- 
ed evidence that the landlords in the in- 
stant case were getting a fixed rent of 
Rs. 150 per annum, the market value of 
the land should have been capitalised 
by multiplying the same by a proper 
multiple and it was not right on the part 
of the Court below to have determined 
the market value of the entire land with- 
out regard to the rentals to which the 
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landlords were entitled. He further argu~ 
ed that since the 6th respondent tenant 
did not prefer any claim for enhance~ 
ment of compensation or apportionment 
of the same, it was not open to the Court 
below to have determined the market 
value of the land as a whole and award 
the same to the landlords consequent on 
the settlement between the parties. The 
next- argument of the learned Govern- 
ment Advocate was that the award of 
compensation for fallow garden and gar- 
den converted into a wet land at Rupees 
3,933 is wholly arbitrary and without 
any basis. 

j 9. We shall deal with the last 
ground first since the same can be dis- 
posed of without further discussion. Shri 
T. S. Ramachandra, the learned counsel 
for the contesting respondents, rightly 
conceded that there was no basis for the 
Court below to have fixed the market 
value of the fallow or abandoned garden 
and garden converted into wet land at 
one-sixth of the rate of a good cultivat- 
ed garden. We are unable to appreciate 
as to how a garden converted into wet 
land, and abandoned garden, may be 
treated alike. In this respect the award 
made by the Court below appears to us 
to be wholly arbitrary and cannot be 
ustained, 


10. In para 12 of its order, the 
urt below has come to the conclusion 
that the net income from an acre of wet 
Jand is Rs. 125 per annum and multiply- 
ing the same by 20, the market value of 
the same comes to Rs. 2.500. Having 
come to that conclusion the Court below 
arbitrarily enhanced the amount to 
Rs. 3.933 without any basis. The market 
value of Rs. 2,000 for an acre of wet land 



















den which could also be converted into 
wet land and therefore the same value 
Should be fixed in respect of the same. 


11. Coming to the main ground 
urged by the learned Government Advo- 
cate, we are unable to accept his conten~ 
tion as sound. What has to be remem- 
bered in a land acquisition case is that 
what is acquired is the land and not the 
several or different interests in the land. 
Section 23 of the Land Acquisition Act 
provides for determination of the mar- 
ket value of the land acquired. It has 
been laid down by Lawrence Jenkins, 
C. J., in Collector of Belgaum v. Bhim- 
rao, (1908) 10 Bom LR 657 as follows: 


“Where the market value of the land 
has to be ascertained for purposes of 
Section 23 of the Land Acquisition Act, 
1894, the Court must proceed upon the 
assumption that it is the particular piece 
of land in question that has to be valued 
Including all interests in it.” 


Spl L. A. Officer, Sagar v. K. S. Ramachandra Rao [Prs. 8-12] 
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The same view was followed by the Mad- 
ras High Court in Raja of Pittapuram v. 
R. D. O.. Cocanada, ILR 42 Mad 644 = 
(AIR 1919 Mad 222 (2)) where Sir John 
Wallis, C. J., stated: 


“Where wet lands in a zamindari 

are acquired by the Government under 
the Land Acquisition Act for extension 
of the village-site. the lands have to be 
valued in the first instance includirg ll 
interests in it, and the amount so ascer- 
tained has then to be apportioned among 
the parties interested, according to their 
interests.” 
In Ramachandraiah v. Land Acquisition 
Officer, Sagar, AIR 1973 SC 701, the 
same view has been accepted by the 
Supreme Court as laying down the cor- 
rect law. In the said case the lands 
quired were under the cultivation of 
tenants. The tenants were not before the 
Court. Nevertheless the Supreme Court 
said that: 


a AE in fairness to the tenarts (if 
they are still on the land) their interests 
ought to have been ascertained and if 
they are entitled in law to any share, 
compensation according to the market 
value of the Iand should be ascertained 
afresh and their share, if allowable to 
them, should be allocated to them.” 
The Supreme Court further proceeded to 
state that: 


p N the annual income of the 
lands in question will have to be ascer- 
tained afresh from the evidence on re- 
cord or otherwise and the net total in- 
come after deducting the costs of culti- 
vation and other outgoings ascertained in 
To to arrive at the correct market 
value.” 


If the position as contended by the learn- 
ed Government Advocate was carrect, 
there was no need for the Supreme 
Court to direct the determination cf the 
market value of the land afresh taking 
into consideration the net income of the 
lands. In that view the Court below was 
right in determining the market value of 
the areca gardens irrespective of the fact 
that they were under the cultivation of 
cultivating tenants. 


12. The next question is whether 
the quantum of compensation awarded 
by the Court below calls for interference 
by this Court. The Court below, on ap- 
preciation of the evidence on record, 
determined the gross annual income a 
Rs. 3,502 per annum. After making al- 
lowance of 50 per cent for cultivation 
expenses, the net income was determined 
at Rs. 1,750. Even if the said figure is 
multiplied by ten, the market value 
works out to nearly Rs. 18.000 an acre. 
This is what has been awarded by the 
Court below which we cannot consider 
at all as unreasonable or excessive, 


ač- . 
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13. In the result, for the reasons 
stated above, we affirm the award and 
decree of the Court below except with 
regard to two acres of fallow garden 
land and garden land converted 
into wet land, With respect to 
the said land we fix the com= 
pensation at Rs. 2.500 an acre in meadi« 
fication of the award made by the Court 
below in that regard. 


14, Parties will pay and receive 
costs in proportion to their success in 


this appeal, 
Decree modified, 
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Mysore State Financial Corporation, 
Petitioner v. Kshetrapzla Rice and Flour 
Mills and another, Respondents. 

Civil Pevn. Petn, No, 1247 of 1973, 
D/- 9-8-1973. 

State Financial Corporation Act 
(1951), Ss. 31 (1) (a) & (c) and 32 (1) — 
Application under S. 31 (1) (a) for sale of 
hypothecated property — Grant of ad 
interim attachment — Jurisdiction — Fx- 
pression “clauses (a) and (c)” in S. 32 (1) 
— Interpretation of “and”. f:— Jn- 
id hae of Statutes — Words ‘and’ 
‘or 

Where the Corporation filed an ap- 
plication under S. 31 (1) (a) for sale of 
properties hypotheeated in its favour by 
an industrial concern and subsequently 
filed an interlocutory application under 
S. 32 (1) for ad interim attachment of 
those properties, an objection that the 
Court had no jurisdiction to make ad 
interim attachment because the initial 
application was under S. 31 (1) (a) and 
not also under S. 31 (1) (c), cannot be 
upheld. 


Although S. 32 (1) refers to two re- 
liefs as provided in clauses "(a) and (c)” 
of S. 31 (1). the relief in Cl. (c) is not an~ 
cillary to that under CI. (a). It is an inde- 
nendent relief and also distinct and dif- 
ferent. If the Corporation has no appre- 
hension of the industrial concern trans- 
ferring or removing any property. the 
Corporation need not make an applica- 
tion under Cl. (c) and make it only under 
cl. (a) and even then the Court has juris- 
diction to pass an order of ad interim 
attachment. Section 32 confers no discre- 
tion on the Court in the matter of mak- 
ing attachment. (Paras 5. 7) 

The word ‘and’ in S, 32 (1) should be 
read as ‘or’, such being the intention of 
the Parliament. (Para 6) 

P. Subramanyam and R. V. Vasan- 
tha Kumar, for Petitioner; P. Raghaven- 
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dra Rao and S., V, Shama Rao, for Res 
pondents. 

ORDER :— This revision petition 
raises a short but not very easy point on 
the State Financial Corporations Act, 
1951 (called shortly ‘the Act’), 

2. The facts leading to this peti- 
tion are: The Mysore State Financial 
Corporation (‘the Corporation’) filed an 
application under CL (a) of sub-section 
(1) of Section 31 of the Act for the sale 
of the properties belonging to the res» 
pondents who are the owners of Sri 
Kshetrapala Rice and Flour Mills, Salig- 


rama. The said properties were hypo- 
thecated in favour of the Corporation, 
The Corporation further filed an inter- 


locutory application under sub-section 
(1) of Section 32 along with an affidavit 
for an ad interim order of attachment of 
the hypothecated properties. The learn= 
ed District Judge on 14-12-1972 passed 
an ad interim order of attachment. Then 
notice was taken to the respondents. 
They filed objections, inter alia, contend~ 
ing that the learned District Judge has 
no jurisdiction to pass an ad interim 
order attaching the security as the ap- 
plication of the Corporation was filed 
under Cl. (a) of sub-section (1) of Sec- 
tion 31 and not under Cls. (a) and (c) of 
sub-section (1) of Section 31. Those ob-« 
jections were upheld and 1. A. I was dis- 
missed by the order dated 27-3-1973 
which is impugned in this revision petis 
tion. 


3. The learned Judge was of the 
opinion that the interim order of attach= 
ment could not be made unless the main 
application of the Corporation was made 
for the reliefs both under Cis. (a) and (c} 
of sub-section (1) of Section 31. as Sec« 
tion 32 states that ‘when the application 
is for the reliefs mentioned in Cls. (al 
and (c) of sub-section (1) of Section 31, 
the District Judge shall pass an ad intes 
rim order attaching the security’. 


4. The correctness of this decis 
sion is seriously challenged before me, 
Section 31 so far as it is relevant pro- 
vides: 

"31. (1) Where an industrial con= 
cern, in breach of any agreement, makes 
any default in repayment of anv loan or 
advance or any instalment thereof or 
otherwise fails to comply with the terms 
of its agreement with the Financia] Cor- 
poration or where the Financial Corpo 
ration requires an industiral concern to 
make immediate repayment of any loan 
or advance under Section 30 and the ins- 
dustrial concern fails to make such re- 
payment, then, without prejudice to the 
provisions of Section 29 of this Act and 
of Section 69 of the Transfer of Property. 
Act, 1882 any officer of the Financial 
Corporation, generally or specially aus 
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thorised by the Board in this behalf, 
may apply to the District Judge within 
the limits of whose jurisdiction the in- 
dustrial concern carries on the whole or 
a substantial part of its business for one 
or more of the following reliefs, namely 1 

(a) for an order for the sale of the 
property pledged, mortgaged, hypothe- 
cated or assigned to the Financial Cor- 
poration as Security for the loan or ads 
vance, or 

(b) for transferring the manazement 
of the industrial concern to the Financial 
Corporation; or 

(c) for an ad interim injunction re- 
straining the industrial concern from 
transferring or removing its machinery 
or plant or equipment from the premix 
ses of the industrial concern without the 
permission of the Board, where such re= 
moval is apprehended, a 


section 32 so far as it is relevant prox 
vides: 

“32 (1). Where the application is for 
the reliefs mentioned in Cls. (a) and (c) 
of sub-section (1) of Section 31, the Dis< 
trict Judge shall pass an ad interim order 
attaching the security, or so much of the 
property of the industrial concern as 
would on being sold realise in his esti- 
mate an amount equivalent in value to 
the outstanding liability of the industrial 
concern to the Financial Corporation, to- 
gether with the costs of the proceedings 
taken under Section 31 with or without 
an ad interim injunction restraining the 
Industrial concern from transferring or 
removing its machinery, plant or equip- 


(2) a u gs = 
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(4) At the same time as he passed 
an order under sub-section (1), the Dis- 
trict Judge shall issue to the industrial 
concern a notice accompanied by copies 
of the order, the application and. the evi- 
dence, if any, recorded by him calling 
upon it to show cause on a date to be 
specified in the notice why the ad inte~ 
rim order of attachment should not be 
made absolute or the injunction con 
firmed. 


(5) If no cause is shown on or before 
fhe date specified in the notice under 
sub-sections (2) and (4), the District 
Judge shall forthwith make the ad inte- 
rim order absolute and direct the sale of 
the attached property or transfer the 
` management of the industrial concern to 
the Financial Corporation or confirm the 
injunction, 

(6) If cause is shown, the District 
Judge shall proceed to investigate the 
claim of the Financial Corporation in ac- 
cordance with the provisions contained 
in the Code of Civil Procedure, 1908, in 
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so far as such provisions may be applied 
thereto. 

(7) After making an investigation 
under sub-section (6), the District Judge 
may— 

(a) confirm the order of attachmenf 
and direct the sale of the attached pro- 
perty; 
(b) vary the order of attachment so 
as to release a portion of the property 
from atiachment and direct the sale of 
the remainder of the attached property; 

(c) release the property from at- 
tachment; 

(d) confirm or dissolve 
tion; or 

(e) transfer the management of © the 
industrial concern to the Financial Cor- 
poration or reject the claim made in 
this behalf: 


Provided that when making an order 
under Cl (c) the District Judge may 
make such further orders as he thinks 
necessary to protect the interests of the 
Financial Corporation and may appor- 
tion the costs of the proceedings in such 
manner as he thinks fit: 


Provided further thaf unless the 
Financial Corporation intimates to the 
District Judge that it will not appeal 
against any order releasing any property 
from attachment, such order shall not be 
given effect to, until the expiry of the 
period fixed under sub-section (9) within 
which an appeal may be preferred or, if 
an appeal is preferred, unless the High 
Court otherwise directs until the appeal 
is disposed of,” 

5. Under Section 31, the Corpora- 
tion, whenever there is a breach of any 
agreement by an industrial concern, may 
apply to the District Judge, for one or 
more of the reliefs provided under 
Cis. (a) to (c) of the said section It may 
either apply for an order for sale of the 
property pledged, mortgaged, hypothe- 
eated or for transferring the manage- 
ment of the industrial concern to the 
Corporation or for an ad interim injunc- 
tion restraining the industrial concern 
from transferring or removing its machi- 
nery or plant or equipment from the 
premises of the industrial concern, where 
Such removal is apprehended. It is seen 
therefore, that the Corporation can ask 
for any one of the three different reliefs. 
Section 32 provides for the procedure 
to be followed by the District Judge 
whenever any application is made under 
Section 31. The District Judge has no 
discretion to refuse to make an ad inte~ 
rim order. If the application of the Cor- 
poration is made for the relief under 
Cl. (b) of Section 31 (1), the District 
Judge shall grant an ad interim injune- 
tion under’ sub-section (2) of Section 32, 
before calling upon the industrial con- 
cern why its management should not be 


the injunc- 


28 Knt. 


transferred to the Corporation. Here, 
there is no question of making an order 
of attachment. Such an order of attach- 
ment shall be made under sub-section 
(1) of Section 32: It is true that sub-sec- 
tion (1) of Section 32 refers to the appli- 
cation of the Corporation made for the 
two reliefs provided'in Cis.. (a) and -> (c) 
of Section 31 (1). The relief under Cl. (c) 
is not ancillary to the relief under 
Cl. (a). It is an independent ‘relief and 
also distinct and different. The relief 
under CL {a) is for the sale of the secus 
rity whereas the relief under CL (c) is 
for an ad interim injunction restraining 
the industrial concern from transferring 
or removing its machinery or equipment, 
where such removal is apprehended If 
the Corporation has no such apprehen 
sion, it need not make an application 
under Cl. (e). If may make an applica- 
tion only for the relief under CL {aj. 
Can it be said in such a case that the 
District Judge has no jurisdiction to pass 
an order of ad interim attachment? 

bare reading of Section 32 (1) may lead 
to an answer that the District Judge has 
no jurisdiction unless the application of 
the Corporation was made for both the 


reliefs under Cils. (a) and (c) of Senne: 


31 (1). 


6. ‘The argument in favour o 


such a construction hangs on the fr 

peg of unskilful draftsmanship. But con- 
sidering the nature, scope and effect of 
Sections 31 and 32, I entertain no doubt 
whatever, that the intention of the Pare 
liament is to read the word ‘and’ as tor 
in Section 32 (1) of the Act. It is a wells 
known canon of construction of statutes, 
In ordinary usage, ‘and’ is conjunctive 
and ‘or’ disjunctive. But to carry out the 


intention ‘of the Legislature it may be. 


necessary to read ‘and’ in place of the 
conjunction ‘or’, and vice versa. (See 
Maxwell on Interpretation of Statutes, 
12th Edition, page 232). 


Ta For the confirmation of my 
view, I may refer in a little more detail 
to the provisions of Section 32. That sec- 
tion confers no discretion on the District 
Judge in the matier of making an order 
of attachment. After making an ad inte- 
rim order of attachment of the security, 
the District Judge shall issue notice to 
the industrial concern calling upon it to 
show cause why the ad interim order of 
attachment should not be made absolute, 
(See Section 32 (4)). If no cause is shown 
on or before the date specified in the 
notice, the District Judge shall forthwith 
make the ad interim order absolute and 
direct the sale of the attached property, 
(See Section 32 (5)). It is therefore obvi- 
ous that the property to be sold must be 
under an attachment. If the industrial 
concern shows cause against the attach« 
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ment, then the District Judge shall pro» 
ceed to investigate its claim under sub=- 
section (7) of Section 32. He may confirm. 
the order of attachment and. direct the 
sale of the attached property or vary the 
order of attachment so as to release a 
portion of the property from attachment 
and direct the sale of the remainder of 
the attached property. He may even 
release the property from attachment, in 
which case, there cannot be an order for 
sale of the property. In view of these 
provisions, it cannot reasonably be con= 
tended that the property could be sold 
without there being an order for its at=- 
tachment under sub-section (1) of Sec- 
tion 32. Even if the application is only 
for the sale of the property of the indus- 
trial concern, the District Judge shall 
pass an ad interim order attaching the 
security and proceed thereafter to in- 
vestigate the claims, if any, from the in- 
dustrial concern and sale of the security 
under the provisions of sub-sections (4) 
to (7) of Section 32. Therefore, I have 
perforce to read the beginning of Sec 
tion 32 (1), “when the application is for 
the reliefs mentioned in Cls. (a) and (e) 
of sub-section (1) of Section 31” as 
“when the application is for the reliefs 
mentioned in CL (a) OF (©) of sub-section 
{1} of Section 31......... 


8. The view taken by the District 
Judge is clearly erroneous and calls for 
ee ne in my revisional jurisdice 

on, 


9. Tn the result, this revision peti- 
ion is allowed, the order impugned is 
set aside and the ad interim order dated 
14-12-1972 attaching the security is re~ 
stored with a direction to the learned 
District Judge to proceed in accordance 
with the provisions of sub-sections (5), 
(6) and (7) of Section 32 of the Act and 
eevee of the matter in accordance with 
aw. 
10. In the circumstances of thea 
case, I make no order as to costs. 
Revision allowed, 


a EN rier Sia 
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VENKATASWAMI AND 
VENKATARAMIAH, JJ. 
Mysore State Board of Wakfs, Ap- 


‘pellant v, K, S, Lakshmaiah Setty, Res- 
pondent, 
First Appeals Nos, 57 and 22 of 1969, 
D/- 1-8-1973. 


(A) Wakfs Act (1954), S. 3 (e) =a 
akf by user — Proof. 


In order to hold that the property 
had become Wakf by user by applying 
the principle of lost grant, there must be 
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satisfactory evidence to show that the 
Rrant itself was lost in antiquity and the 
evidence about it was not available and 
further that the property. was being used 
as Wakf property for a long time witb- 
out interference. 


Mere presence of 2 or 3 graves on a 
piece of land where Urs was held for 
sometime is not sufficient to hold that the 
property on which the graves are situat- 
ed had been dedicated as Wakf property 
without proof of dedication of the same 
for religious purpose. AIR 1924 Lah 58 
and AIR 1934 Oudh 263, Rel on; (1913) 
ILR 40 Cal 297 (PC), Dist (Paras 6, 8) 

(B) Civil Procedure Code (1908), 
S. 35 — Suit for declaration of title to 
property claimed as Wakf — Complex 
questions involved in the case — Plea- 
der’s fee should be fixed ad valorem on 
value of suit. (Para 9) 


K. S. Savanur, for Appellant; Y, 
Adinarayana Rao, for Respondent. 


VENKATARAMIAH, J.:— These 
two appeals are filed against the decree 
passed in O.S. No. 98 of 1966 on the file 
of the Civil Judge, Bangalore City. The 
plaintiff instituted the said suit for a 
declaration of his title to the property 
described in the schedule attached to the 
plaint and for a permanent injunction 
restraining the defendant, ie., Mysore 
State Board of Wakfs from interfering 
with his possession. It was also prayed 
that an entry made in the Notification 
No. MBW-19(1)-64, dated 7-6-1965 issued 
by the defendant, should be suitably cor- 
rected excluding the plaint schedule pro- 
perty from the operation of the said 
Notification. The plaint schedule pro- 
perty is a piece of land situated in Old 
Taluk Cutcheri Road, Bangalore City, on 
which a building has been recently con- 
structed, ‘The case of the plaintiff is that 
he had purchased the land referred to 
above from its predecessors-in-interesf 
under a registered sale deed dated 25-5- 
1958 and thereafter had constructed a 
building thereon at a cost .of about 
Rs. fifty thousand. In the year 1965 the 
Mysore State Board of Wakfs (the defen~ 
dant), published a notification under Sec- 
tion 5 of the Wakfs Act, 1954 (herein= 
after referred to as the Act) mentioning 
at SL No. 143 thereof that the suit pro- 
perty was a Wakf property. As required 
by Section 6 (1) of the Act, the plaintiff 
filed the above suit for declaration of his 
title, permanent injunction and other 
reliefs. Before instituting the above suit, 
the plaintiff had issued a notice to the 
defendant under Section 56 of the Act 
intimating the defendant that such a suit 
would be filed. 

2. The defendant contested the 
suit. On behalf of the defendant it was 
pleaded, that the suit property along 
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with certain other properties lying ad= 
jacent to it had been dedicated as Wakf 
property. It was further pleaded that on 
the said Wakf property there were three 
graves of Muslim saints and an Ashur- 
khana. It was also alleged that at that 
place a ‘Urs’ was going on from a long 
time. In view of the foregoing, it was 
claimed by the defendant that the pro- 
perty in question was a Wak. 


3. The trial Court after overrul- 
ing the contention of the defendant, 
made a decree in favour of the plaintiff, 
While doing so, it fixed the Pleader’s fee 
at Rs. 30 and omitted to give a direction 
with regard to the correction of the entry 
in the notification published under Sec- 
tion 5 of the Act, as prayed for in the 
plaint. = 

4, The defendant has filed R. F. A. 
No. 57 of 1969 questioning the decree in 
so far as it declared the title of the plain- 
tiff and granted injunction against the 
defendant and the plaintiff has filed 
R F.A. No. 22 of 1969 in so far as the 
Court below fixed the Pleader’s fee at 
Rs. 30 and omitted to issue a direction 
for the correction of the notification, 
Hence these two appeals. 


5. We shall first take up for con» 
sideration the appeal filed by the defen- 
dant. The plaintiffs case is that he had 
purchased the suit property under a re= 
gistered sale deed lated 25-5-1958 mark- 
ed as Ext. P-6 in the case executed by 
its previous owners Abdul Rshim Khan, 
Maimuna Khatun Chandbi, Ameena Kha- . 
tun and Saffa Khatun. 


It is also seen that Municipal assessment 
was being collected in respect of the suif 
land. Ordinarily no municipal assessment 
would be collected in respect of a pro- 
perty which is endowed for religious or 
charitable purposes (vide Section 64 of 
the Mysore City Municipalities Act). We 
are not satisfied from the evidence on 
record that Abdul Rahim (P.W. 1) had 
ever functioned as a Muthavalli, or a 
Muzavar, or a Makandar, or a Manager 
of the Wakf property and, therefore, any 
alienation made by him cannot be con= 
sidered as an alienation made by a 
Muthavalll of Wakf Property, 


6. It is no doubt true that if fs 
stated in Ext. P-1 that there were three 
graves on the land dealt with therein 
and that there is also a reference to a 
Makan therein. It is admitted on all 
hands that there are no graves on the 
suit land. There is also no satisfactory 
evidence to show that on the suit land, 
there ever existed an Ashoorkhana or a 
Makan. Graves are admittedly on a plece 
of land sold to one Anantharamaiah 
which is adjoining the suit property, 
P.W. 1 Abdul Rahim has deposed that 


30 Knt. [Prs, 6-8] M.S, Board of Wakfs v. K. S. L. Setty (Venkataramiah J.) 


the said graves were of his great-grand~ 
father, his brother and his san. D.W, 3 
has stated that the place where Panias 
were being kept during Muharam was 
situated to the west of the graves and 
the place where the graves were situat- 
ed and 10-15 feet open space all-round 
the grave had been sold in favour of 
Anantharamaiah. It is, therefore, clear 
that on the suit land, there was neither 
a grave nor a Makan or an Ashoorkhana 
The question for consideration is whe- 
ther on the evidence that is available in 
the case it is permissible for the court to 
presume relying upon the principle of 
lost grant, on which reliance was placed 
by Shri Savanur, learned counsel for the 
defendant that the property in question 
was a Wakf by user. As already men- 
tioned by us there is no satisfactory evi- 
dence to show that any ‘Urs or Sandal’ 
was being carried on on the suit pro- 
perty. No member of the Jamait who 
actually participated in such ‘Sandal or 
Urs’ has been examined as a witness in 
this case. The Manager or a person ae 
as 





reliable. In this state of affairs, it is very 
difficult to hold that the defendant had 
established that the property was Wakf 
by user by applying the principle of lost 
grant. Mere presence of 2 or 3 graves on 
a piece of land is not sufficient to hold 
that the property on which the graves 
are situated had been dedicated as Wakf 
oroverty. In Ali Muhammed Khan v. Ali 
Akbar Khan, ATR 1924 Lah 58, Shadi Lal, 
C. J.. has observed as follows: 


‘Mr. Tek Chand for the appellant is 
unable to cite any authority to support 
the contention that the mere burial of a 
saintly person in a plot of land has the 
effect of converting that land into trust 
property, and we do not think that the 
circumstance that Urs was held for a few 
years without any demur by the defen- 
dants materially advances the case for 
the plaintiff...... Be that as it may the 
onus was clearly upon the plaintiff to 
establish a “dedication”, express or impli- 


ed, to public religious uses, and we con~ 


AIR. 
sider that he has failed to discharge tha? 
onus.” 

_ft is, therefore, clear that the m 
existence of two or three graves on or 
near the suit land or the circumstance 
that Urs was being carried on there for 
some time, even if true, is not sufficient 







Sahi, AIR 1934 Oudh 263 wherein it was 
held that the existence of some kachha 
graves of the members of the defendant’s 
family on a land, was not by itself suffi- 
cient to presume that the land was wakf 
property. Reliance was however placed 
by Sri Savanur on a decision of the Privy 
Council in Court of Wards v. Ilahi Baksh, 
(1913) TLR 40 Cal 297 (PC) in support of 
his contention that a grave-yard must 
be considered as Wakf property. The 
facts of that case are clearly distinguish- 
able from the facts of the present case. 
The subject-matter of the above decision 
was a prave~yard on which there were 
a large number of graves and in the 
Record of Rights maintained by the Gov- 
ernment it had been mentioned that the 


said graveyard was in the possession of 


Mohammedans of the locality. The Privy 
Council relying upon the entries made 
in the Registers maintained under the 
Punjab Land Revenue Act was of the 
opinion that the land in question was a 
Wakf by user in the absence of any re- 
liable svidence to rebut the presumption 
arising under the said Act. Hence the 
aie decision is of no avail to the defen- 
ant. 


T. The plaintiff has been admit- 
tedly în possession of the property and 
he is entitled to maintain his possession 
against the whole world except the true 
owner, The defendant has failed to show 
that it was Wakf property and it is en“ 
titled to administer the same. The plain- 
tiff is, therefore, entitled to the relief of 
injunction prayed for by him. The evi- 
dence adduced by the plaintiff in the case 
shows that he and his predecessors-in- 
interest have been in possession of the 
Game for more than 30 years prior to the 
date of suit. In the circumstances, we 
are of opinion that the Court below was 
right in declaring that the plaintiff was 
the owner of the suit property and that 
the defendant had failed to establish its 
case. We, therefore, find no substance in 
the apneal-—R. F. A. 57/1969—filed by the 
defendant. 


8. In R.F. A. 22/1969 fled by the 
plaintiff, there are two prayers: (1) that 
the Court below was wrong în not issu- 
ing direction to the defendant to rectify 
the Notification issued by it by deleting 
the suit property from the list of Wakf 


he 


t 


1974 


properties; and (2) the Court below was 
wrong in fixing the Pleaders fee at 
Rs. 30 for the purpose of taxation of 
costs. When the Court below came to 
the conclusion that the suit property be- 
longed to the plaintiff and that it was not 
Wakf property, if should have issued a 
direction to the defendant to delete the 
suit property from the list of Wakf pro- 
perties and publish if necessary, a Cor- 
rigendum in Mysore Gazette to that 
effect. As the continuance of an entry in 
respect of the suit property in the Noti- 
fication issued under Section 5 of the Act 
is likely to create a cloud on the title to 
the property, we accept the submission 
made by the plaintiff in that behalf and 
direct the defendant to delete the entry 
in respect of the suit property in the 


-Notification issued under Section 5 of 


the Act and to publish a Corrigendum 
in Mysore Gazette to the above effect, 


9. In so far as Pleader’s fee is 
concerned, the Court below has not given 
any reason for fixing it at Rs. 30. The 
suit was one for declaration of title and 
injunction. Having regard to the complex 
questions involved in the case and the 
nature of the suit, the Court below was 
wrong in fixing the Pleader’s fee af 
Rs. 30. We direct that the Pleader’s fee 
should be fixed ad valorem on the basis 
of the value of the suit in accordance 


with the rules governing the said ques« 


tion. The decree passed by the Court be« 
low is modified by (1) directing the de= 
fendant to delete the entry in respect of 
the suit property from the Notification 
issued under Section 5 of the Act and to 
publish a Corrigendum to that effect in 
Mysore Gazette within a period of 4 
months from today; and (ii) directing the 
Pleader’s fee to be fixed in accordance 
with the rules according to the value of 
the suit as directed above. R. F. A. 22 of 
1969 is allowed accordingly. 


10. In the result, R.F. A. 57 of 
1969 is dismissed with costs and R.F. A. 
29 of 1969 is allowed, but with no order 
as to costs. 

R. F. A. 57 of 1969 dismissed; 
R. F. A. 22 of 1969 allowed. 
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W. R. Revanna, Petitioner v. State of 
Mysore and another, Respondents. 

Writ Petns. Nos. 6965 of 1969 and 
4796, 4740, 4789 to 4994 of 1970. D/- 27-7- 
1973. 

(A) Mysore Motor Vehicles Rules 
(1963), R. 154 (3) & (D — Display of 
advertisement on stage carriages — Lic- 
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ence fee for — Sub-rales (3) & (7) levy- 
ing such fee are ultra vires Section 68 of 
the Motor Vehicles Act and wunenforce- 
able — Effect of enactment of Section 
132-A in the Act in 1970. (X-Ref:— (i) 
Interpretation of Statntes — Subordinate 
legislation; (ii) Motor Vehicles Act (1939), 
Ss. 68, 132~A), 

Before Section 132~A was inserted 
in the Act, there was no provision in 
Section 68 or any other section of the 
Act which specially authorised levy of 
fee for grant or renewal of licences for 
carrying adveftisement, signboards ete, 
on stage carriages. Hence, sub-rules (3) 
and (7) of Rule 154 were undoubtedly 
ultra vires of the Act when they were 
made by the Government of Mysore in 
the year 1963. AIR 1971 SC 517 and 
(1972) 1 Mys LJ 164, ReL on. (Para 10) 

Those two sub-rules were not reviv- 
ed and restored to life when Section 
132-A came into force on 2-3-1970. When 
sub-rules (3) and (7) of Rule 154 were 
made in the year 1963, they were ultra 
vires and hence absolutely null and void 
for want of power to make them and the 
subsequent conferment by Section 132-A 
of the Act on 2-3-1970 the power to 


-make them, did not revive them. The 


only way in which those sub-rules could 
be rendered valid and effective, was to 
make them again on or after 2-3-1970. 
But the State Government so far has nof 
done so. AIR 1958 SC 468 and AIR 1959 
SC 648, Ref. (Para 16) 


The addition of Section 132-A by the 
Amendment Act, cannot be said to be a 
declaratory piece of legislation to remove 
any doubt or ambiguity. That section was 
enacted to confer for the first time, on 
the rule making authority the power to 
make rules for imposition of fee. Hence, 
Section 132-A is only prospective in ope- 
ration and had not validated rules which 
were invalid when they were made. 

(Para 19} 

(B) Interpretation of Statutes — 
S of Objects and Reasons — Use 
of. 

The Statement of Objects and Rea- 
sons appended to a legislative Bill, seeks 
only to explain what reasons induced the 
mover of the Bill in the House of Legis« 
lature and what objects he sought to 
achieve. Such Statement should be ruled 
out as an aid to construction of a sta- 
tute. AIR 1952 SC 369, Foll. (Para 18) 


K. Shivashankar Bhat, for Petition« 
er; K. S. Puttaswamy (I Addl. Govt. Ad- 
vocate). for Respondents. 


ORDER :—— In these petitions under 
Art. 226 of the Constitution, the validity 
of sub-rules (3) and (7) of Rule 154 of 
the Mysore Motor Vehicles Rules, kee 
(hereinafter referred to as the Rules), has 
been assailed+ 
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2. The petitioners are operators 
of stage carriages. They intended to dis- 
play advertisement sign-boards on their 
stage carriages. They feel aggrieved by 
the requirement to pay (i) licence fee to 
obtain licences to carry such sign-boards 


on their stage carriages, and (ii) fee for - 


renewal of such licences. 

3. The Government of Mysore 
made the Rules in exercise of the powers 
conferred by Sections 21, 21 (7), 41, 65, 
68. 70. 91, 105 and 111 (A) of the Motor 
Vehicles Act, 1939 (hereinafter referred 


-to as the Act). Rule 154 purports to have | 


been made under Section 68 of the Act. 
The material portions of that ‘section, as 
it stood in the year 1963 when that Rule 
“was made, reads: 


“68. Power’ to make rules for the 
purpose of this Chapter: 

(a) A’ State Government may make 
rules for the purpose of carrying into 
effect the provisions of this Chapter 
(Chapter IV). ` 

(b) Without prejudice to the gene- 
rality of the foregoing power. rules under 
this section may be made with respect 
to all or any of the following matters, 
namely:— 

tt zt - % 

(c) regulating the painting or mark- 
ing of transport vehicles and the display 
of advertising matter thereon, and in 
particular prohibiting- the painting or 
marking of transport vehicles in such 
eolour or manner as to induce any per- 
son to beliéve that the vehicle is used 
for the transport of mails.” 


4. The relevant portions of Rule 
154 read: 

"154. Licence for Advertisement— 

(1) No advertisement board shall be 
earried, on any stage carriage, except 
under a licence obtained under this Rule. 

(2) Any permit holder desirous of 
obtaining licence for exhibiting adver- 
tisements in any stage carriage shall 
make an application in Form No. 80 
L. Ad. A. to the Regional Transport Au- 
thority of the Region by whom the per- 
mit to ply the vehicle is granted. 


(3) The fee for issue of a licence shall 
be Rs. 50 and a separate licence shall be 
obtained in respect of each vehicle. 

(4) * 4 2 E 


(7) Every application for the re- 
newal of a licence shall be made before 
the expiry of the period of licence and 
accompanied by a fee of Rs. 25 and in 
Form 80 L, Ad. A. and any application 
made after the expiry of the period shall 
be considered as an application for a 
fresh licence.” 


5. Section 73 of the Motor Vehi- 
cles (Amendment) Act, 1969, (Central 
Act 56 of 1969), (hereinafter referred to 
as the Amending Act) inserted a new 
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Section 132-A, in Chapter X of the Act. 
section 73 of the Amendment Act came 
into force on 2-3-1970. The material part ` 
of Section 132-A reads: 

*132-A. Power to levy fee— Any 
rule which the Central Government or 
the State Government is empowered to 
make under this Act may, notwithstand~ 
ing the absence of any express provision 
to that effect, provide for the levy of 
such fees in respect of applications, am- 
endment of documents, issue of certifi- 
cates, licences, permits...... se 


6. ` Mr. Shivashankar Bhat, learn- 
ed counsel for the petitioners, contended 
that sub-rules (8) and (D of Rule 154 
were ultra vires of the Act. as it stood 
before the insertion of Section 132-A, in- 
asmuch as none of the provisions of the 
Act specially empowered making rules 
for levying fee either for grant of licence 
or for renewal thereof, that hence those 
sub-rules were non est when they were 
made and that subsequent conferment 
on 2-3-1970 by Section 132-A, of the 
power to make rules for levy of fees, 
could not vitalise- those sub-rules. 


7. Another ground on which Mr. 
Shivashankar Bhat. assailed sub-rules (3) 
and (7) of Rule 154, was that the levy of 
licence fee without the authority of law, 
would amount to imposition of an un- 
reasonable restriction on the fundamen- 
tal right of a citizen to carry on busi- 
ness, trade or profession and that as the 
Government had, when it made sub-rules 
(3) and (7) of Rule 154, no authority to 
make rules levying fee, those sub-—rules 
which were violative of the fundamental 
right guaranteed by Art. 19 (1). (gY of the 
Constitution, were null and void and did 
not get validity after Section 132-A em~ 
oe rules being made for levy of 
ee, 


8. In B. C. Banerjee v. State of 
M. P., AIR 1971 SC 517, the Supreme 
Court held that no tax can be imposed 
by any bye-law or rule or regulation 
unless the statute under which the sub- 
ordinate legislation is made, specially 
authorises such imposition, even if it be 
assumed that the- power to tax can be 
delegated to the executive Their Lord- 
ships added that the rule-making autho- 
rity has no plenary power, but has ‘to 
ar ae the limits of the power grant- 

oO i 


9. Following the aforesaid deci« 
sion of the Supreme Court, a Bench of 
this Court of which I was a mem- 
ber, held in Bombay Saw Mills v. 
State of Mysore, (1972) I Mys LJ 164 
that sub-rules (2) and {4} of Rule 163 of 
the Mysore Forest Rules, 1963, which 
provided for levy of fee for grant and 
renewal of licences for saw mills and 
other saw contrivances, were ultra vires 
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of the Mysore Forest Act, 1963. and 
hence void. 

10. Before Section 132-A was in- 


serted in the Act, there was no provi- 
sion in Section 68 or any other section 
of the Act which specially authorised 
levy of fee for grant or renewal of lic- 
ences for carrying advertisement sign- 
boards on stage carriages. Hence, sub- 
rules (3) and (7) of Rule 154 were un- 
doubtedly ultra vires of the Act when 
they were made by the Government in 
the year 1963. 


11. The question is whether those 
fwo sub-rules were revived and restored 
to life when Section 132-A came into 
force on 2-3-1970. 


12. Neither Mr. Shivashankar 
Bhat nor the learned Government Advo- 
cate was able to place any decision di- 
rectly on the question whether a rule 
which is ultra vires of an Act of the 
legislature when it is made, can be re- 
vived and resuscitated subsequently when 
the rule making authority gets power 
under that Act to make such rules. It 
appears to me that we can look for guid- 
ance on this question from the analogy 
of the legislative power. The legal posi- 
tion when a legislature purports to en- 
act a law on a topic not within its legis- 
lative competence, and subsequently the 
legislature is conferred the legislative 
competence to make such law, has been 
explained .in the following decisions of 
the Supreme Court. 


13. In M. P. Sundararamier & Co. 
vy, State of A. P., AIR 1958 SC 468, Ven- 
katarama Aiyar, J.. who spoke for the 
Court said at page 489 that if the uncon- 
stitutionality of a statute arises because 
the law is in respect of a matter not 
within the competence of the legislature, 
then such law is absolutely null and 
void, that a subsequent cession of that 
field to the legislatures will not have the 
effect of breathing life into what was a 
still-born piece of legislation and that a 
fresh legislation on the subject would be 
requisite, i 


14. In Deepchand v. State of 


"U. P., ATR 1959 SC 648, Subba Rao, J., 


{as he then was), who delivered the 
majority judgment, said at page 657 that 
the validity of a statute has to be tested 
by the constitutional power of a legisla- 
ture at the time of its enactment by thaf 
legislature and that if thus tested, it (the 
statute) is beyond the legislative power, 
it is not rendered valid without re-enact= 
ment, if later, by a constitutional am-< 
endment, the necessary legislative power 
Ts granted. His Lordship added that an 
after acquired power cannot ex proprio 
Arie validate a statute void when en« 
ac 
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15. The Supreme Court has con- 
sistently held that a law on a topic not 
within the competence of a legislature, 
is absolutely null and void, that a sub- 
sequent cession of that legislative topic 
to the.legislature, would not revive the 
law which was still-born and that the 
law would have to be re-enacted. What 
applies to a law made by the legislature 
when it lacks the legislative competence, 
must, in my opinion, equally apply to a 
rule made by the rule-making authority 
at a time when it had no power to make 
such rules. Such a rule is absolutely null 
and void and subsequent conferment on 
that authority the power to make such 
rule, would not revive the rule which 
was still-born and that rule will have 
to be made again by that authority after 
it is conferred with such power. 


16. When sub-ruies (3) and (7) of 
Rule 154 were made in the vear 1963. 
they were ultra vires and hence absolu- 
tely null and void for want of power to 
make them and the subsequent confer- 
ment by Section 132-A of the Act on 
2-3-1970 of the power to make them, did 
not revive them. The only way in which 
those sub-rules could be rendered valid 
and effective, was to make them again 
on or after 2-3-1970. But the State Gov- 
ernment has not done so. - 


17. However, the learned Govern- 
ment Advocate contended that Sec- 
tion 132-A of the Act must be regarded 
as a declaratory piece: of legislation 
which is retrospective in operation and 
that hence sub-rules (3) and (7) of Rule 
154 should be regarded as being intra 
vires and having been validly made from 
their inception. According to the learned 
Government Advocate, Section 132-A 
was enacted to remove any ambiguity 
or doubt as to the competence of the 
rule-making authority to make rules pro- 
viding for levy of fee. He referred to 
the Statement of Objects and Reasons 
appended to the Motor Vehicles Amend- 
ment Bill which ultimately became the 
Amendment Act. According to that state- 
ment, the validity of rules levying fee 
for various purposes connected with the 
administration of the Act, was open to 
doubt in the absence of the specific pro- 
vision in the Act authorising the levy of 
fees for those purposes and the proposed 
cue 132-A sought to remove such 
oubt. 


18. In Aswini Kumar Ghose v. 
Arvind Bose, AIR 1952 SC 369. Patanjali’ 
Sastri C. J., who spoke for the Court. 
said that the statement of objects and' 
reasons appended to a legislative Bill, 
seeks only to explain what reasons in-' 
duced the mover of the Bill in the House 
of Legislature and what objects he 
sought to achieve and that such state-| 
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ent should be ruled out as an aid to 
nstruction of a statute. 


19. The legal position that no tax 
can be imposed by any rule unless the 
Act under which such rule is made spe- 
cially authorises such imposition, did 
mot, in my opinion, admit of any doubt 
at any time, The addition of Sec. 132-A 
by the Amendment Act, cannot be said 
to be a declaratory piece of legislation 
to remove any doubt or ambiguity, That 
section was enacted to confer for tha 
first time, on the rule making authority 
the power to make rules for imposition 
of fee. Hence Section 132-A is only pros« 
pective in operation and had not vali- 
dated rules which were invalid when 
they were made, 


20. In the view I have taken, B 
becomes unnecessary to consider the 
second ground urged by Mr. Sivashankar 
Bhat, namely, that sub-rules (3) and (7) 
of Rule 154 are void as they infringe the 
fundamental right guaranteed by Artis 
cle 19 (1) (g) of the Constitution by im« 
posing an unreasonable restriction in the 
form of an unauthorised licence fee, on 
the right to carry on trade, business on 
profession, : 


21. The learned Government Ada 
vocate however contended that these 
petitions were liable to be dismissed in 
limine on account of inordinate delay on 
the part of the petitioners in approach~ 
ang this Court. In the  counter-affidavit 
filed on behalf of the State, it was plead 
ed that though Rule 154 was made as 
early as in the year 1963, it was chal 
lenged as late as in the year 1969, 


22. The petitioner in W. P. 6963 
of 1969 has pleaded that he had no occa- 
sion to apply earlier for a licence under 
Rule 154 and that on the very first occa- 
sion when the authorities demanded fea 
for grant of a licence under that Rule, 
he has challenged the validity of these 
6ub-rules, 


23. It has not also been shown by 
the State that it has been levying and 
collecting fee under Rule 154 since the 
year 1963. In the case of an illegal tax 
or fee on each occasion when such tax 
or fee is demanded, there is a fresh 
grievance. Hence, in the circumstances 
it cannot be said that there has been 
any inordinate delay on the part of the 
petitioners so as to disentitle them to 
invoke the jurisdiction of this Court 
under Article 226, 


24, In the result, IT allow these 
petitions and declare sub-rules (3) and 
(1) of Rule 154 of the Mysore Motor 
Vehicles Rules, 1963, as ultra vires of 
the Act and unenforceable. The Regional 
Transport Authorities are directed , to 
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forbear from levying and collecting any 
fee under those sub-rules either for 
grant or renewal of licences under R. 154, 


25. In the circumstances of these 
petitions I direct parties to bear their 
own casts, 

26. However, I make it clear that 
nothing said in this order shall be under- 
stood as coming in the way of the Gov~ 
ernment making such sub-rules again 
after following the appropriate proce<« 


dure, 
Petition allowed, 
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GOVINDA BHAT, C. J. AND 
JAGANNATHA SHETTY, J. 

Hudugaranganaika, Petitioner Yv. Gow- 
ramma, Respondent. 

C. R. C. No. 1 of 1973, DJ- 19-7-1973. 

Index Note: — (A) Civil P. C. (1908), 
Section 113 — Reference to High Court — 
Reference for ascertaining scope of Secs. 14 
and 116 of the Mysore Land Reforms Act, 
1961 — Reference rejected as Incompetent. 


(Para 4) 

S. Gundappa, for Petitioner; G. V. 
Ramiah, for Respondent. 

JAGANNATHA SHETTY, J.:— This 


fs a reference made by the learned District 
Judge, Tumkur (Sri D. Ponnurangam) under 
Section 113 of the Civil Procedure Code in 
an appeal pending before him under Sec- 
tion 118 of the Mysore Land Reforms Act, 
1961. That appeal arose in this way. 


2. The landlord filed a statement 
under Section 14 for resumption of certain 
lands in possession of her tenant. The Mun-~ 
siff granted resumption to the extent of half 
the Jands and accordingly, a certificate was 
also issued. The landlady, while seeking to 
execute the said certificate claiming posses- 
sion thereof, the tenant objected stating that 
the Munsiff had no jurisdiction but the 
Deputy Commissioner should execute the 
same. The Munsiff overruled the tenant’s 
objection against which he (tenant) preferred 
an appeal before the District Judge. 


3. The learned District Judge finding 
it unable to understand the scope of Sec- 
tions 14 and 116 of the Land Reforms Act 
ie in the last part of his order as fol- 
ows: 

A sæ.” I am sending the entire 
records of this case to the Hon'ble High 
Court of Mysore, Bangalore, for perusal, 
opinion and guidance in respect of the pro- 
cedure that is to be followed when an ap- 
plication is filed to the Court with the Certi- 
ficate of the landlord under Section 14 of 
the Land Reforms Act and for guidance in 
that regard.” 
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4, The reference, as already stated, 
as been made under Section 113, Civil Pro- 
cedure Code but we do not think that the 
said reference falls under that section. Learn- 
ed Counsel on both sides also submitted that 
the reference is an incompetent one and we 
agree with them. A bare scrutiny of Sec- 
tion 113, Civil Procedure Code makes it 
clear that a reference of this nature is wholly 
misconceived. 

5. We therefore, reject the reference. 
(Let the records be returned to the Court 
below expeditiously). 


Reference rejected. © 
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Channamma Hengsu and others, Appel- 
rial v. Ragava Bontra and others, Respon- 
nts. 


ee Appeal No. 104 of 1970, D/- 16-7- 


(A) Hindu Succession Act (1956), Sec- 
Hons 7 (2), 6, Proviso —- Manager of dn 
Aliyasanthana family cannot exercise powers 
of manager on the interest which devolves 
under Section 7 (2) on heirs of deceased un- 
divided member. Decision in S. A. No. 404 
of 1961, D/- 14-11-1963 (Mys), Overruled, 

The manager of a joint family although 
he can exercise the powers of a manager in 
respect of the interests of the surviving 
members of the joint family in the family 
properties, he is not entitled to claim the 
game right in respect of the share inherited 
by the heirs of a deceased member under 
Section 7 (2) or the proviso to Section 6. 

(Para 10) 

There is ne similarity between the posi- 
Gon of a purchaser of an item of family 
property from a junior member of an un- 
divided family governed by the Mitakshara 
Law and the position of an heir succeeding 
under the Proviso to Section 6 or sub-sec. (1) 
or (2) of Section 7. The right of such heirs 
having received statutory recognition is of 
a superior character. They become tenants in 
common in respect of the family properties 
with the other members of the family on the 
death of the person under whom they claim 
until a partition takes place. Case law dis- 
cussed. S. A. No. 404 of 1961, D/- 14-11-1963 
(Mys), Overruled. (Para 8) 

(B) Hindu Succession Act (1956), Sec- 
Yon 7 (2) — Heirs of deceased member in 
possession of family properties — Suit by 
manager for possession — Maintainability. 

A manager or surviving members of a 
foint family cannot file a suit for recovery 
of possession of the family properties in the 
possession of the heirs of a deceased member 
of the family. The surviving members of the 
family and the heirs of the deceased undivid- 
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ed member hold the family properties as 
tenants-in-ccommon until a partition takes 
place. In the case of immovable property 
jointly owned each owner is interested in 
every infinitesimal portion of the subject- 
Matter, and each has the right. irrespective 
of the quantum of his interest, to be in pos- 
session of every part and parcel of the pro- 
perty jointly with the other. (Para 16) 


Even when there is an ouster by one co- 
owner of another, the remedy of the custed 
co-owners is to sue for joint possession und 
mesne profits or to file a suit for partition 
He cannot file a suit claiming exclusive pos- 
session of the property and drive the other 
co-owner fo a separate suit for partition and 
separate possession of his share. 

(Para 17) 


B. P. Holla, for Appellants; B. Prabha- 

kar (for Nos. 2, 4, 6 and 7) and P. Gana- 
pathy Bhat (for No. 5), for Respondents. 
, VENKATARAMIAH, J.:— Plaintiffs 3 
to 15 in O. S. No. 26 of 1965 on the file 
of the Civil Judge, Udipi, are the appellants 
in this appeal. The said suit was originally 
instituted by Annappa Pujari, plaintiff 1, as 
the yajaman of an aliyasanthana family. On 
his death, Seethu Hengsu, plaintiff 2, conti- 
nued the proceedings as the yajamanthi of the 
family. She too died during the pendency of 
the suit. After her death, Seshu Pujari be- 
came the yajman of the family. As he was 
not willing to continue the suit for and on 
behalf of the family immediately after the 
death of plaintiff 2, plaintiffs 3 to 14 ap- 
plied to the Court below to be brought on 
record as supplemental plaintiffs and to per- 
mit them to continue the suit an behalf of 
the family. They also prayed that Seshu 
Pujari and Meenakshi, the other two members 
of the family, may be impleaded as supple- 
mental defendants 7 and 8. The Court 
below accordingly permitted plaintiffs 3 to 
14 to be impleaded as supplemental plaintiffs 
and Seshu Pujari was transposed as plain- 
tiff 15 and allowed to prosecute the suit 
as the yajman of the family. 

2. The plaintiffs and one Veerappa 
Pujari were members of an undivided family 
governed by the Aliyasanthana Law. During 
the lifetime of Veerappa Pujari, the proper- 
ties described in the plaint schedule had been 
given to the exclusive possession of Veerappa 
Pujari under a maintenance arrangement 
amongst the members of the femily which 
took place in the year 1949. Veerappa 
Pujari however continued to be an undivided 
member of the family. He died on 25-10- 
1962. On his death, defendants 1 to 6 who 
were his children continued to be in pos- 
session and enjoyment of the family proper- 
ties which had been entrusted to the posses- 
sion of Veerappa Pujari under the mainte- 
mance arrangement. The above suit was, 
therefore, filed on behalf of the members of 
the family for possession of the plaint scho- 
dule properties and past mesne profits from 
25-10-1962 till the date of suit and future 
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sion. The case of the plaintiffs was that 
on the death of Veerappa Pujari, defendants 
J to 6 who were not members of the family 
according to the Aliyasanthana Law, could 
not remain in possession of the- properties of 
the family which had been given to Veerappa 
Pujari, and, therefore, it was open to the 
plaintiffs to recover possession of the same 
along with mesne profits. 


3. Defendants 1 to 6, among other 


pleas, pleaded that they were entitled to re- 
main in possession of the properties as they 
had become co-owners of the properties along 
with the other members of the family by 
‘virtue of sub-section (2) of Section 7 of the 
Hindu Succession Act (hereinafter referred to 
as the Act), under which they succeeded to 
the interest of Veerappa Pujari in the joint 
family properties. Their principal ground of 
attack was that the suit for possession and 
mesne profits was not maintainable against 
them as they had become the co-owners of 
the suit properties and other properties of 
the family along with the plaintiffs. We find 
it unnecessary to refer to the other pleas 
raised by the defendants in this case, because 
no contention was urged before us on the 
basis of those pleas. 


4. The trial Court dismissed the suit, 
Aggrieved by the decree of the trial Court, 
plaintiffs 3 to 15 have filed this appeal. 
Plaintiff 15 has preferred the appeal in the 
capacity of the yajman of the family repre- 
senting not merely plaintiffs 3 to 14, but all 
the other members of the family who are not 
parties to the suit. 

5. The admitted facts of the case are 
that Veerappa Pujari was an undivided mem- 
ber of the family at the time of his death 
and that defendants 1 to 6 who were not 
members of the family succeeded to his inte- 
rest in the family properties under Sec, 7 (2) 
of the Act. It is also not disputed that de- 
fendants 1 to 6 are in possession of the pro- 
perties which are described in the schedule 
attached to the plaint and that the said pro- 
perties originally belonged to the family of 
the plaintiffs and Veerappa Pujari. 

6. The case of the plaintiffs is that 
notwithstanding the fact that defendants 1 to 
6 have succeeded to. the interest of Veerappa 
Pujari in the family properties on his death, 
the manager of the family is entitled to reco- 
ver possession of the family properties from 
defendants 1 to 6 who are not members of 
the family and to claim mesne profits from 
them till the date of delivery of possession, 
It is also their case that the only remedy 
available to defendants 1 to 6 in the circum- 
stances of the case being a suit for partition 
and separate possession, the manager of the 
family would be entitled to remain in pos- 
session of all the properties including the 
share of Veerappa Pujari to the exclusion of 
P heirs until such suit for partition is 


Ta Section 7 (2) of the Act which 
arises for consideration in this case reads as 
follows: . 
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“When a Hindu to whom the Aliyasan- 
thana Law would have applied if this Act 
had not been passed dies after the com- 
mencement of this Act, having at the time 
of his or her death an undivided interest mn 
the property of a kutumbha or kavaru, as 
the case may be, his or her interest in the 
property shall devolve by testamentary of 
intestate succession, as the case may be, 
under this Act and not according to the 
Aliyasanthana Law. : 

Explanation:— For the purposes of this 
sub-section, the interest of a Hindu in the 
property of a kutumba or kavaru shall be 
deemed to be the share in the property of 
the kutumba or kavaru as the case may be, 
that would have fallen to him or her if a 
partition of that property per capita had 
been made immediately before his or her 
death among all the members of the 
kutumba or kavaru, as the case may be, then ° 
living, whether he or she was entitled to 
claim such partition or not under the Aliya- 
santhana Law, and such share shall be deem- 
it is have been allotted to him or her abso- 
utely.” ; 

In support of the case of the plaintiffs, three 
contentions were urged by Sri B. P. Holla, 
the learned Counsel for the appellants, name- 


ly: 

G) That a manager of an undivided 

ily can continue to exercise the same 
powers in respect of the share of a deceased 
member of the family in the family proper- 
ty which is inherited by his heirs under Sec- 
tion 7 (2) of the Act, asthe was doing before 
the death of such member, until a partition 
is effected: 

(ii) that the manager can maintain € 
suit for possession against the heirs of an 
undivided member on his death in respect of 
family properties in their possession; and 

Gii) that in any event the manager can 
file a suit on behalf of the joint family for 
accounts against such heirs if they are found 
to be in possession of family properties in 
excess of their share. 

8. Elaborating the first contention Sri 
Holla contended that under the Aliyasantha- 
na Law the manager or the yajaman was 
entitled to exclusive possession of the family 
properties and that the junior members 
could enjoy them only with the consent oz 
permission of the manager. Reliance was 
placed on, the following passage at pages 40 
and 41 in “A Treatise on Malabar and Ali- 
ea Law’ 1922 Edn. by Sri Sundara 


yar: 

“In all the dealings of the family he (the 
manager of karnavan) alone can represent the 
family. In him is vested the entire executive 
authority of the family so much so that any 
restriction on his powers in these matters will 
not be given effect to against a stranger with- 
out notice, He is entitled to the possession 
of family properties as against an anandra- 
van. His possession is of such a superior 
character to that of the other members that 
it can be protected as against them undes 
Section 145 of the Criminal Procedure Code.” | 
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It was urged that even in the case of a 
family governed by the Mitakshara School of 
Hindu Law, the manager was entitled to ex- 
clusive possession of the family properties 
relying upon the following passage at page 
aa 5 Mayne’s Hindu Law and Usage (lith 


“The managing member is entitled to 
full possession of the joint family property 
and is absolute in its management. ........ i 
The other members as long as the family 
is undivided, have only a right to mainte- 
nance and residence.” ` 

On the above basis it was argued that 
the powers of the manager would remain 
unaffected notwithstanding the fact that the 
heirs of a deceased undivided member suc- 
ceed to his share under the proviso to Sec- 
tion 6 or sub-sections (1) and (2) of Sec- 
tion 7 of the Act. According to Sri Holla, 
the position of the heirs of the deceased un- 
divided member could be assimilated to 
the position of a stranger who had purchas- 
ed an item of family property from an un- 
divided junior member of a joint family gov- 
erned by the Mitakshara Law, and hence the 
only remedy of such heirs was to file a suit 
for partition and that until such suit was 
filed, the manager could retain possession of 
the family properties. He relied on the deci- 
sion of Govinda Bhat, J., (as he then was) 
m Kalyani v. Padmappa, S. A. No. 404 of 
1961, D/- 14-11-1963 (Mys). The facts of 
that case which are almost similar to the facts 
in ‘the présent case were these: One Nanu 
Pujari who was an undivided member of an 
aliyasantana family died leaving behind him 
his wife and children. who were entitled to 
succeed under Section 7 (2) of the Act. He 
was in possession of certain items of the 
family properties under 2 temporary arrange~ 
ment arrived at by the members of the 
family for enjoyment of the family proper- 
ties. The question for consideration was 
whether on his death, his heirs were liable to 
be dispossessed of the said properties. Deal- 
mg with the above question, the Court ob- 
served as follows: 


“On the assumption that the suit pro- 
perties were held by Nanu Pujari under a 
maintenance allotment, the properties did not 
cease to be in the possession of the family. 
When a member of an Aliyasanthana family 
dies having at the time of his or her death, 
an undivided interest in his or her kutumba 
or kavaru property, his or her interest deter- 
mined in the manner provided by the expla- 
nation to sub-section (2) of Section 7, de- 
volved on his or her heirs. That right is a 
special right conferred by the Hindu Suc- 
cession Act, and it does not correspond with 
the rights of a junior member of an Aliya- 
santhana family, either under the customary 
law, or the law as modified by the Madras 
Aliyasanthana Act, 1949. The heirs, under 
sub-section (2) of Section 7, have no right to 
claim maintenance from the family. Their 
right is to enforce partition and claim their 
share. The right to maintenance is. a. right 
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conferred on the coparceners in a kutumba 
or kavaru. Since the heirs of Nanu have no 
right to claim maintenance from the kutumba 
or kavaru of Nanu, they have no right to 
the possession of the suit properties, allott- 
ed to Nanu for his maintenance, 


In my opinion, the right of the heirs 
under- Section 7 (2) of the Hindu Succession 
Act, corresponds to the right of a purchaser 
of the undivided interest of a coparcener 11 
the joint family properties. The purchaser of 
an undivided interest in the joint family pro- 
pate in an execution sale or a private sale, 

s no right to seize any property of the 
joint family. His right is to enforce partition 
and obtain the share of the alienor. If the 
purchaser has obtained possession, the non- 
alienating coparceners are entitled to sue for 
and recover possession of the whole pro- 
perty for the benefit of the joint family. The 
purchaser is not entitled in such a suit to an 
order for partition; he must, if he wants to 
Tealise his vendor’s interest bring a suit of 
his own for general partition. Vide Mulla’s 
Hindu Law, 12th Edn. p. 389. On same 
principles, the right of the heirs under Sec- 
tion 7 (2) read with Section 8 of the Hindu 
Succession Act, 1956, is to enforce partition 
and obtain the share of the deceased co- 
parcener. Until such a partition is made 
and a share is decreed to the heirs, the 
kutumba or kavaru, of the deceased member, 
is entitled to retain possession of all kutum- 
ba or kavaru properties, including the pro- 
perties in the enjoyment of the deceased 
member for his mainfenance. Therefore, the 
kavaru of Nanu Pujari is entitled to remain 
in possession and the possession of the heirs 
of Nanu Pujari is wrongful and they are not 
entitled to resist the suit for possession filed 
on behalf of the kavara”. 

' It is true that the above decision fully 
supports the case of the plaintiffs, but we are 
however, not, with respect, in agreement 
with the view expressed therein. In oug 
opinion there is no similarity at all between 
the position of a purchaser of an item of 
family property from a junior member of an 
undivided family governed by the Mitakshara 
Law and the position of an heir succeeding 
under the proviso to Section 6 or sub-sec- 
tion (1) or (2) of Section 7 of the Act. It 
has to be borne in mind that the law gov- 
erning the rights of a purchaser from a 
junior member is not the same throughout 
India. Except in the States of Madras, Bom- 
bay and Mysore, in other parts of India 
where the stricter doctrine of the Mitakshara 
is followed it is not open to a coparcener to 
alienate his share without the consent of the 
other coparceners and an alienee under those 
circumstances is not entitled to claim any 
equity in his favour. (See Lachman Prasad 
v. Sarnam Singh, 44 Ind App 163 = (AIR 
1917 PC 41) and Anant Ram v. Collector of 
Etah, ILR 40 All 171 = (AIR 1917 PC 188), 
In Madras, Bombay and Mysore, however, 
such alienations are valid to the extent of 
alienor’s own interest in the prcperty. 
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when the alienee takes exclusive possession of 
any specific portion of the joint property, he 
will be liable to be dispossessed at the suit 
filed by the non-alienating coparceners. His 
remedy thereafter is a suit for partition for 
the ascertainment of the share of the alienor 
and for allotment of an appropriate extent 
of the alienor’s share to himself. Whether 
the alienation is of a specific item of the 
family property or of an undivided share of 
the alienor in the family property, the alienee 
does not acquire any interest in the property 
or shares so as to become a tenant-in-com- 
mon with the members of the family entitled 
to possession, but only becomes entitled to 
an equity to file a suit for partition to work 
out his rights. The above is based on the 
principle that when there is such an aliena- 
tion there is an implied representation on 
the part of the alienor that he has the con- 
sent of the other coparceners to do so which 
gives rise to an equity in favour of the alie- 
mee. It is, therefore, clear that it, has no 
textual basis but has its source only in 
judge-made law. 

The position of the heirs succeeding 
under the proviso to Section 6 or sub-sec~ 
tions (1) and (2) of Section 7 of the Act. is 
entirely different. Their right having receiv- 
ed statutory recognition is of a superior cha- 
racter and we are of the opinion that they 
become tenants in common in respect of the 
family properties with the other members of 
the family on the death of the person under 
whom they claim. Dealing with a case gov- 
emed by sub-section (3) of Section 7 of the 
Act, the Supreme Court has observed in Ins- 
pecting Assistant Commr. of Agri I-T. v. 

. K. Ramunni Panikkar, AIR 1971 SC 
2513 as follows: 


“Whatever might have been the customary 
law, Section 7 (3) of the Hindu Succession 
Act the validity of which was not in issue 
before us by a fiction deems that the sthanam 
property stood divided amongst the stani and 
the members of his tarwad, a split second 
before his death. From the language of the 
section, it is clear that the members of the 
tarwad took the property as co-owners and 
not as the heirs of the deceased stani ......” 
(Underlining (italics) by us). 


The position under sub-section (2) of 
Section 7 cannot be different. Under that 
sub-section persons who could not have been 
the heirs of the deceased under the Aliya- 
santhana Law have been treated as the heirs 
of the deceased and they succeed to his or 
her share in the family property as if it had 
been allotted to him or her absolutely. The 
resulting position is that the family property 
becomes the subject of ownership of mem- 
bers of the family and some other persons 
who are not considered members of the 
family under Aliyasanthana Law. In law 
whenever a right is owned by more than one 
person, there arises a case of co-ownership. 
such right is an undivided unity which is 
vested at the same time in more than one 
gerson. In such a case it becomes necessary 
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' between the surviviving 
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to harmonise the interests of all the owners 


. by imposing restrictions on the exercise oO 


the right commonly owned and mutual obli- 
gation — one such restriction being that no 
one of them can claim exclusive possession 
of the property commonly owned to the 
detriment of the other, to which we shall 
advert later. 


9. In Commr. of I-T., Mysore V. 
Nagarathnamma, (1970) 76 ITR 352 (Mys), 
decided by Govinda Bhat, J. (as he then was) 
and Venkataswami, J., it was held by this 
Court that on the death of the kartha. of a 
Hindu undivided family after the coming 
into force of the Hindu Succession Act, the 
joint family notwithstanding the death of one 
of its members would continue for the pur- 
pose of income-tax, but the income of the 
family would diminish to the extent of the 
share of the member dying. The above view 
was expressed on the basis that for the pur- 
pose of computation or determination of the 
income in the hands of the family, which 
was liable to tax, it had to be assumed that 
a notional partition in the family had taken 
place immediately before his death. 


10. From the foregoing it is clear 
that the manager of a joint family although 
he can exercise the powers of a manager in 
respect of the interests of the surviving mem- 
bers of the joint family in the family proper- 
ties, he would not be entitled to claim the 
same right in respect of the share inherited 
by the heirs of a deceased member under 
Section 7 (2) or the proviso to Section 6. 

11. Sri Holla however contended that 
the manager who was in possession of the 
family properties could not be deemed to 
have lost the powers of the manager only 
because succession under Section 7 (2) had 
opened, and that until a suit for partition was 
filed he would be entitled to exercise all the 
powers over the share of the deceased mem- 
ber also. Relying upon Section 4 of the Act 
it was argued by him that in the absence of 
any specific provision in the Act expressly 
taking away his powers, it had to be held 
that all those powers were preserved. In this 
context he drew our attention to Section 19 
of the Act which laid down that the heirs of 
an intestate succeeded to his property as 
tenants-in-common and argued that in the 
absence of similar express provisions regard- 
ing the mutual relationship between the mem- 
bers of the truncated joint family and the 
heirs of the deceased member of the family, 
the manager’s powers should be held as re- 
maining unaffected even with regard to the 
share of the deceased. 

We cannot subscribe to the above posti- 
late of Sri Holla. It may be that there is no 
provision declaring the nature of relationship 
members of the 
family on the one hand and the heirs of the 
deceased member on the other. But that 
does not rhean that the manager whose posi- 
tion is determined by status can claim to 
have dominion over the interests of those 
who were never under his authority. As al- 
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ready mentioned it would be reasonable to 
hold that in such a case they would hold 
the family property as tenants-in-common 
without accepting the supremacy of the 
manager over the share inherited by the heirs 
of the deceased. 

12. The above view receives support 
from a decision of the Bombay High Court 
in Govindaram Mihamal v. Chetumal Villar- 
dar, AIR 1970 Bom 251 in which the pro- 
viso to Section 6 of the Act came up for 
consideration. Deshmukh, J., observed in 
that case as follows: 


“The minimum that can be said, there- 
fore, is that when the death of a coparcener 
takes place in a family falling under the 
proviso to Section 6, the female heirs like 
the daughters in the present suit inherit an 
interest in the joint family propercy by suc- 
cession under the Hindu Succession Act, and 
that interest or share becomes vested in 
them. When an outsider to a joint family 
gets vested interest in a part of the property, 
the fact that that share is yet to be worked 
out and a particular piece of property or 
share in every piece of property is to be 
handed over to him or her in lieu of the 
share, does not seem to be of any conse- 
quence. The property of the joint family is 
at that stage partly vested in members who 
are already members of the coparcenary and 
partly in some heirs who have nothing to do 
with the joint family as such. At any rate, 
the unmarried daughters, who may be mem- 
bers of the family, inherit the interest by 
succession under the Hindu Succession Act 
and not under the provisions of the custo- 
mary Hindu Law. To that extent, they have 
an independent right which is vested in them 
and may be continued to be enjoyed jointly 
until physical separation takes place. With 
that result following, one -thing seems to be 
clear. The representative character of the 
karta is clearly affected. He cannot repre- 
sent that property which vests in a person 
other than a coparcemer. .........006 e 

A similar view is expressed by the High 
Court of Calcutta in Narayan Prasad Ruia V. 
Mutuni Kohain, AIR 1969 Cal 69 in the fol- 
lowing words: 

“Such then is the effect, by the conjoint 
operation of the proviso and Explanation I 
to Section 6. What is seen, therefore, is a 
notional partition, coupled with devolution of 
such notionally partitioned property upon 
Surendra Kumar Ruia’s mother. What re- 
mains then of Narayan Prasad Ruia as the 
karta? A karta of a joint family property 
is quite an understandable concept. But a 
Karta’ for a divided property, of property 
partitioned, notionally though, appears to be 
incomprehensible. So, the old karta theory 
cannot help matters forward for the peti- 
tioner before me, and Narayan Prasad Ruia 
as karta cannot represent his deceased son’s 
mother and necessarily his wife upon whom 
devolves the share of the property after par- 
tition. The very nexus of the joint family 
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property is gone. A conclusion as this is to 
be regretted, but cannot perhaps be helped.” 


13. In view of the foregoing, we 
hold that the manager of an Aliyasanthana 
family cannot exercise the powers of a mana- 
ger on the interest which devolves under Sec- 
tion 7 (2) of the Act on the heirs of the 
-deceased undivided member. We further hold 
that the surviving members of the family 
and the heirs of the deceased undivided mem- 


ber. hold the family properties as tenants-in- 


common until a partition takes place. As a 
consequence, we hold that the decision in 
S. A. 404 of 1961 (1) does not lay down the 
law correctly and we overrule it. 


14, The next point for consideration 
is whether a manager or surviving members 
of a joint family can file a suit for recovery 
of possession of the family properties in, the 
possession of the heirs of a deceased mem- 
ber of the family. This question has to be 
examined in the light of our finding that all 
of them hold the family properties as tenants- 
in-common. 


15. In Mohesh Narain v. Nawbut 
Pathak, (1905) ILR 32 Cal 837, Mookerjee, 
J., after quoting with approval the follow- 
ing passage from Freeman on Co-tenancy, 
that “as each co-tenant has at all times the 
right to enter upon and enjoy every part of 
the common estate, this right cannot be im- 
paired by the fact that another of the co- 
tenants absents himself, or does not choose 
to claim his right to af equal and common 
enjoyment ”, concluded as follows: 

_ “Upon a review of these authorities, I 
oe the following propositions are deduci- 
ei 


Pandas etreses 


__ (1) A tenant-in-common cannot be held 

liable to his co-tenant for damages for use 

and occupation of the joint property, unless 

east na been waste or an ouster of his co- 
nants: 


(2) When a tenant in possession has pre- 
vented his co-tenants from obtaining from 
the premises such profits as they were capa- 
ble of yielding, or has taken possession of 
the whole and used them as his own, and, 
thereby made a profit, he must account, ei- 
ther for the fair rental value or the profits, 
or be liable for mesne profits; for one tenant 
is bound to account to another only as his 
bailiff, under contract express or implied. 


, (3) Where one tenant-in-common occu- 
pies the joint property, without any assertion 
of hostile or exclusive title on his part, and 
without claim on the part of his co-tenants 
to be admitted into possession, he is undep 
no obligation to account, for he has a right 
to such occupancy.” 

16. In the case of immovable pro-| 
perty jointly owned each owner is in theory 
interested in every infinitesimal portion of 
the subject-matter, and each has the right, 
irrespective of the quantum of his inter 
to be in possession of every part and par 
of the property jointly with the other. In 
the language of Lord Coke “their occupa 


4 
“ 


~ 


- ithe other co-owner to a separate 
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tión is undivided, and neither of them 
knoweth his part in several.” (Co. Litt 


‘Sect. 292). Pollock and Wright have observed 


in their “An Essay on Possession in the Com- 
mon Law” (1888 Edn.) at page 87 as fol- 
lows: 

“It is a peculiar incident of the estate of 
tenants-in-common that there cannot be a 
trespass as between themselves unless the act 
amounts to ouster; for each of them is alike 


entitled to use and enjoyment (subject, -it ` 


may be, to a subsequent duty of accounting 
for profits), and all acts of use and enjoy- 
ment in an ordinary course and according to 
the nature of the subject-matter are presumed, 
in. obedience to a well-known principle, to 
be done in exercise of that lawful right.” 

17. Sri Holla has not been able to 
bring to our notice any authority in support 
of the view that one co-sharer can maintain a 
suit for possession against another co-sharer. 
But he, however, relied upon a decision of 
the High Court of Calcutta in Abu Shahid 
v. Abdul Hoque Dobhash, AIR 1940 Cal 363 
in. which B. K. Mukherjee, J. (as he. then 
was), has observed as follows: 

“There is no fiduciary relation between 
co-owners of a property as such (vide 1897 
AC 180) and if one co-sharer realises rents 
and profits, he does so in his capacity as an 
owner, for which no agency from the other 
proprietor is necessary. But for what he.re- 
ceives in excess of his share, he must be 
under an obligation to account to the other. 
co-sharer. I cannot therefore accept the pro- 


_ position of law fermulated by Dr. Basak, 


that a suit for accounts is not maintainable 
by one co-owner against another unless there 
is a claim for partition. If, however, there 
is actual ouster by one co-sharer of another 
different considerations arise. The remedy of 
the co-sharer who is dispossessed must be to 
sue the other for joint possession and he 
can claim along with it compensation or 
mesne profits. A pure action of account 
would not be an appropriate remedy under 
such circumstances. This is also the law in 
England (vide Freeman on Co-tenancy Sec- 
tion 290).” | 

It is clear from the passage extracted 
bove that even when there is an ouster by 
one co-owner of another, the remedy of the 
ousted co-owner is to sue for joint posses- 
sion and mesne profits or to file a suit for 
partition. He cannot file a suit claiming ex- 
clusive possession of the property and drive 
suit for 
partition and separate possession of his 
share. We, therefore, hold that the suit for 
possession of the suit properties cannot be 
maintained against defendants 1 to 6. 

18. What then is the relief to which 
the plaintiffs are entitled in this suit? Sri 
Holla submitted that the plaintiffs filed the 
suit for recovery of possession of the suit 
properties and for mesne profits on the basis 
of the decision which had been rendered by 
his Court in S. A. 404 of 1961, D/- 14-11- 
1963 (Mys) which has been held by us as not 
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laying down the correct law. In the circums- 
tances, it was contended that the Court should 
grant such relief as may be permissible in law 
against defndts. 1 to 6. It was argued that 
while defndts. 1 to 6 were entitled to a small 
fraction in the family properties, they were 
in possession .of properties which were in 
extent much more than what they were 
entitled to. It was, therefore, prayed on be- 
half of the plaintiffs that defendants 1 to 6 
should at least be directed to render an ac- | 
count of the income derived by them from 
the suit properties which were in their 
possession and to pay the plaintiffs any ex- 
cess income derived by them. We feel that 
this is a fit case in which the Court in ex- 
ercise of its discretion should grant the 
above. alternative relief as we find that there 
is no impediment for doing so. 


19. In order to determine whether 
defendants í to 6 are liable to pay any 
amount to the plaintiffs, it is n sary for 


the Court to determine, (i) the extent of 
Share to which defendants 1 to 6 are entitl- 
ed in the family properties; (ii) the total 
extent of the properties owned by the family 
at the time of the death of Veerappa Pujari; 
Gii) the total income derived from all the 
properties of the family including those in 
the possession of the other members of the 
family; (iv) the income to which defendants ' 
1 to 6 are entitled on the basis of the ex- 
tent of their share in the family properties: 
and (v) the income derived by defendants 1 
to 6 from the properties in their possession. 
After determining the above questions, the 
Court below should find out whether defen- 
dants 1 to 6 have realised from the proper- 
ties in their possession any income in ex- 
cess of what they are entitled to. If it is 
found that they have realised any excess in- 
come, they should. be directed to pay the 
same to plaintiff 15. If they have not rea- 
lised any income in excess of what they are 
entitled to, the claim has to be disallowed. 


20. In the result, we pass a prelimi- 
mary decree, in substitution of the decree 
passed by the Court below, directing an ac- 
count to be taken of the income of the pro- 
perties belonging to the family in the man- 
ner indicated above for the period between 
25-10-1962 and the date of the final decree 
and direct a final decree to be passed in ac- 
cordance with law and the directions con- 
tained herein. 

21. The parties shall bear their own 
costs upto this stage, in the Court below as 
well as in this court. The lower Court shall 
now proceed to pass a final decree as direct- 
3 a The appeal is accordingly dispos- 


Order accordingly. 
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Vishnumoorthi Bhagwatha and another, 
Petitioners. v. Rudra Shedthi and another, 
Respondents. 

C. R. P. 690 of 1973, DJ- 12-7-1973. 

(A) Civil P. C. (1908), Order 22, R. 2 
— Death of one of the defendants — Right 
fo sue surviving against surviving defendants 
— Duty of Court. 


Where the suit is for possession against 
all or any of the defendants who mav be 
found to be in possession and if defendants 
2 and 3 or any of them is in possession and 
if the plaintiffs establish their case entitling 
them to secure possession from defendants 2 
and 3, the Court can make a decree in favour 
‘of the plaintiffs, in spite of the fact that the 
legal representatives of defendant 1 have not 
been brought on record. If not, the suit 
may have to be dismissed. The view that 
in the absence of the legal representatives of 
defendant 1 the rights of the parties cannot 
at all be adjudicated upon is not correct. 

(Para 4) 


(B) Civil P. C. (1908), Sections 96, 115 
=- Death of one of the defendants — Court 
passing order that “suit has abated as against 
other defendants” — Decisibn amounts to a 
decree —- Appeal and not revision available. 
AIR 1962 SC 89, Rel. on. (Para 7) 


N. Santosh Hegde, for Petitioners: B. P. 
Holla. for Respondents. ~ 


ORDER:— This revision petition is by 


the plaintiffs against the order made by the’ 


Principal Munsiff at Coondapur dated 22nd 
November, 1972, holding that the entire suit 
O. S. No. 411 of 1958 brought by the plain- 
tiffs-petitioners has abated, as the petitioners 
did not bring the legal representatives of the 
deceased first defendant on record within the 
prescribed time and as the right to sue did 
not survive in favour of respondents-defen- 
dants 2 and 3. 


2. The petitioners instituted the suit 
for possession. Their case is that they are 
the owners of-the suit land and that the 
mother of defendants 2 and 3 was a perma- 
nent tenant. One of the conditions of a per- 
manent lease is that the lessce is not entitled 
to transfer or alienate the rights of perma- 
nent tenancy in favour of third parties and 
that the lessor would be entitled to resume 
possession of the land in the event of the 
lessee transferring or alienating his interest in 
contravention of the aforesaid clause. The 


_case of the plaintiffs is that after the death 


of the mother of defendants 2 and 3, it is 
defendants 2 and 3 who have succeeded to 
her interest. It is further alleged that during 
the lifetime of the mother of defendants 2 
and 3, who is the lessee, she, in contravention 
of the aforesaid clause, alienated her interest 
in favour of defendant 1 and that therefore 
the same has given rise to a cause of action 
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in favour of the plaintiffs for securing a dec- 
ree for possession. The defendants resisted 
the suit by taking the stand that the first de- 
fendant has released his interest in favour 
of defendants 2 and 3 and that therefore 
there is no breach of any covenant of the 
lease, entitling the plaintiffs to a decree for 
possession. It may be mentioned at this stage 
that the prayer in the suit is for possession 
against all or any of the defendants who 
may be found to be in actual possession 
of the suit property. Defendant 1 died du- 
ring the pendency of the suit and as his legal 
representatives were not brought on record 
within the prescribed time, the suit abated 
as against the first defendant. It was submit- 
ted that the application filed for setting aside 
the abatement was also dismissed. 

3. Defendants 2 and 3 filed interim 
application and prayed that the Court should 
suit even as against 
them has abated on the ground that the 
cause of action has not survived in their 
favour, the suit having abated as against de- 
fendant 1. That application was opposed by 
the petitioners. The learned Munsiff by his 
order dated 22nd November, 1972 has held 
that the entire suit O. S. No. 411 of 1958 
has abated. It is the said order that is chal- 
lenged by the petitioners in this revision peti- 
tion. 

4, I have heard Shri N. Santosh 
Hegde as well as Shri B. P. Holla, both on 
the merits and in regard to the maintainabi- 
lity of the revision petition. The learned 
Munsiff has taken the view that as right to 
sue did not survive in favour of defendants 
2 and 3, the suit has abated as a whole, the 
legal representatives of defendant 1 not hav- 
ing been brought on record within the pres- 
cribed time. I find it difficult to agree with 
this conclusion of his. The suit, as already 
mentioned, is one for possession against all 
or any of the defendants who may be found 
to be in possession. If defendants 2 and 3 
or any of them is in possession and if the 
plaintiffs established their case entitling them 
to secure possession from defendants 2 and 
3, the Court can undoubtedly make a decree 
in favour of the plaintiffs, in spite of the 
fact that the legal representatives of defen- 
dant | have not been brought on record. If, 
however, the Court comes to the conclusion 
that defendants 2 and 3 are not in possession]. 
or that the plaintiffs failed to establish that 
they are entitled to secure a decree for pos- 
session from defendants 2 and 3, the suit may 
have to be dismissed. This is, therefore, not 
a case where one can say that in the absence 
of the legal representatives of defendant 1 
the rights of. the parties cannot at all be 
adjudicated upon. I am, therefore, of the 
opinion, that on merits, the Court below has 
aa a a wrong view. 

» But, it was urged by Shri Holla 
that if this Court has no ‘urisdiction to en- 
tertain the revision petition, the fact that the 
peitioners have a good case will not justify 
this Court in interfering with the order made 
by the learned Munsiff. It is therefore that 
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{ am required to examine the question re- 
garding maintainability of the revision peti- 
tion. - 

é If the order under revision is a 
decree, then the same would be appealable to 
the Court of the Civil Judge under Sec- 
tion 96, Civil Procedure Code and a second 
appeal would lie against the decree of the 
Civil Judge, to this Court. In that event, 
it is obvious that the revision petition would 
not be competent, inasmuch as the High 
Court can exercise its revisional powers only 
in cases in which no appeal lies to it either 
directly or indirectly. It is, no doubt, true that 
the order under revision does not, in express 
terms, state that the suit of the petitioners is 
dismissed against respondents-defendants 2 
and 3. If we examine the provisions of 
Order 22, Civil Procedure Code, it would be 
clear that a suit can abate in respect of a 
party who is dead and whose legal represen- 
tatives are not brought on record within the 
prescribed time. If, therefore, one of the 
several defendants dies and his legal repre- 
sentatives are not brought on record, the suit 
abates only so far as that party is concern- 
ed. ‘The consequence that flows as a result 
of the abatement of the suit as against one 
of the defendants in the event of the right to 
sue not surviving in favour of other defen- 
dants is not of abatement of the suit against 
other defendants. When a right to sue does 
not survive as against other defendants, the 
suit becomes incompetent for want of neces- 
sary parties. The suit in those circumstances 
has to be dismissed on the ground that ne- 
cessary parties, whose presence is necessary 
before the Court for adjudication of the mat- 
ter in controversy, are not before the Court. 
The Courts have loosely used the expression 
‘abatement’ against surviving defendants also, 
though that is not the correct expression to 
be used, as observed by the Supreme Court 
in State of Punjab v. Nathu Ram, AIR 1962 
SC 89. The relevant paragraphs 4 to 6 in 
the said judgment may be extracted with ad- 
vantage: 

“(4) It is not disputed that in view of 
Order 22, Rule 4, Civil Procedure Code, here- 
inafter called the Code, the appeal abated 
against Labhu Ram deceased, when no ap- 
plication for bringing on record his legal re- 
presentatives had been made within the time 
limited by law. The Code does not provide 
for the abatement of the appeal against the 
other respondents, Courts have held that in 
certain circumstances, the appeals against 
the co-respondents would also abate as a 
result of the abatement of the appeal against 
the deceased respondent. They have not been 
always agreed with respect to the result of 
the particular circumstances of a case and 
there has been consequently, divergence of 
opinion, in the application of the principle. 
It will serve no useful purpose to consider 
the case. Suffice it to say that when Order 
22, Rule 4 does not provide for the abate- 
ment of the appeals against the co-respon- 
dents of the deceased respondent there can 
be no question of abatement of the appeals 
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against them. To say that the appeals against 
them abated in certain circumstances, is not 
a correct statement. Of course, the appeals 
against them cannot proceed in certain cim- 
cumstances and have therefore to be dismiss- 
ed. Such a result depends on the nature of 
the relief sought in the appeal. 

(5) The same conclusion is to be drawn 
from the provisions of Order 1, Rule 9 of 
the Code which provides that no suit shall be 
defeated by reason of the misjoinder or non- 
joinder-of parties and the Court may, in 
every suit, deal with the matter in contro- 
versy sc far as regards the rights and interest 
of the parties actually before it. It follows, 
therefore, that if the Court can deal with 
the matter in controversy so far as regards 
the rights and interest of the appellants and 
the respondents other than the deceased res- 
pondent, it has to: proceed with the appeal 
and decide it. It is only when it is not pos- 
sible for the Court to deal with such mat- 
ters, that it will have to refuse to proceed 
further with the appeal and therefore dismiss 
it. 


(6) The question whether a Court can 
deal with such matters or not, will depend 
on the facts of each case and therefore no 
exhaustive statement can be made about the 
circumstances when this is possible or is not 
possible. It may however, be stated that 
ordinarily the considerations which weigh 
with the Court in deciding upon the question 
are whether the appeal between the appel- 
lants and the respondents other than the de- 
ceased can be said to be properly constituted 
or can be said to have all the necessary par- 
ties for the decision of the controversy before 
the Court. The test to determine this has 
been described in diverse forms. Courts will 
not proceed with an appeal (a) when the suc~ 
cess of the appeal may lead to the Court’s 
coming to a decision which may be in con- 
flict with the decision between the appellant 
and the deceased respondent and therefore 
which would lead to the Court’s passing a 
decree which will be contradictory to the 
decree which had become final with respect 
to the same subject-matter between the appel- 
lant and the deceased respondent: (b) when 
the appellant could not have brought the ac- 
tion for the necessary relief against those res- 
pondents alone who are still before the Court 
and (c) when the decree against the surviving 
respondents, if the appeal succeeds, would be 
ineffective, that is to say, it could not be suc- 
cessfully executed.” 


It is clear from the decision of the Supreme 
Court chat if the Court comes to the conclu- 
sion that the right to sue does not survive 
in favour of the other defendants, the suit 
has to be dismissed for want of necessary 
parties before the Court. In such circum- 
stances, it is not proper for the Court to 
declare that the suit has abated as against the 
other defendants. The situation in a case like 
this will be the same as in a suit brought 
by the plaintiff against one or some of the 
defendants, without impleading the necessary 
parties. If the necessary parties are not be 
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fore Court in the suit filed by the plaintiff, 
the decree that the Court can make is to dis- 
miss the suit for want of necessary parties. 
The same will be the consequence that has 
to flow when the suit abates as a result of 
the death of one of the defendants and the 
right to sue not surviving in favour of the 
remaining defendants. If a suit is dismissed 
for want of necessary parties to the suit, the 
said decision amounts to a decree, as it final- 
jy determines the rights of the parties and 
the said decree would be appealable under 
Section 96, Civil Procedure Code. The same 
would also be the position in a case like this, 
where the suit abates against the first defen- 
dant and the right to sue does not survive in 
favour of the remaining two defendants. 


7. As the expression 
been loosely employed, as can be seen from 
e various decisions of the Couris in India, 
what has to be looked into is the real sub- 
stance of the matter and not the expression 
employed by the Courts. Though the Court 
below has held that the suit has abated as 
against defendants 2 and 3, the clear effect 
of the same is of dismissal of the petitioners’ 
suit for want of necessary parties, viz., the 
legal representatives of deceased defendant 
No. 1, the right to sus not having survived 
in favour of defendants 2 and 3. If the 
order under revision is so construed as having 
the effect of a dismissal of the petitioner’s 
suit for want of necessary parties, the deci- 
sion of the Court below would be a decree 
which is appealable under Section 96, Civil 
Procedure Code. In that view of the matter, 
the proper remedy of the petitioners was to 
prefer an appeal against the decision of the 
court below, in the Court of the Civil Judge 
under Section 96, Civil Procedure Code. 


6. The above discussion will neces- 
sarily lead to the conclusion that this revision 
petition is not maintainable. I have no doubt 
in my mind that the petitioners have bona 
fide pursued their remedy in a wrong forum, 
viz., this Court. Instead of filing an appeal 
before the Court of Civil Judge, the peti- 
tioners have, under a bona fide impression 
that a revision is competent, filed this revision 
petition. The petitioners cannot be blamed 
for approaching this Court instead of prefer- 
ring an appeal to the Court of Civil Judge. 
The wordings employed by the Court of first 
instance themselves were responsible for this 
situation. Instead of the Munsiff holding 
that the suit has abated against defendants 
2 and 3, if he had dismissed the suit on the 
ground that the necessary parties are not be- 
fore him, the petitioners would have been 
posted with the information that a decree dis- 
missing their suit has been passed and that 
the remedy available to them is to prefer an 
appeal to the Court of Civil Judge. The 
petitioners, in these circumstances, should 
not be penalised for no fault of theirs in ap- 
proaching this Court in revision, instead of 
gine anceps (Oe ye ee Ge ure ary 

udge. 
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9. For the reasons stated above, I 
direct that the memorandum of revision peti- 
tion be returned to the petitioners for being 
presented as a memorandum of regular ap- 
peal in the Court of Civil Judge, accom- 
panied by appropriate Court fee. The peti- 
tioners shall be entitled to make an appro- 
priate application for condonation of delay 
and I-have no doubt that the application will 
be dealt with in accordance with law. No 


costs, 
Order accordingly. 
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CHANDRASHEKHAR AND 
i NESARGI, JJ. 

State of Mysore, Appellant v. H. Subba 
Rao, Respondent. í 

Misc. First Appeal No. 165 of 1972, 
etc., D/- 6-7-1973. 

(A) Mysore (Personal and Miscellaneo 
Inams Abolition Act (1954), Section 31 (1 
(as amended by Section 2 (6) of Mysore 


Indms Abolition Laws (Amendment) Act, 
1969) — Validity — Who can question. 


In an appeal under the Act the validity 
of any of the provisions of the Act or the 
Amendment Act cannot be questioned. AIR 
1966 SC 1089; AIR 1969 SC 78 and AIR 
1969 SC 453, Rel. on. (Para 6) 


(B) Mysore (Personal and Miscellaneous) 
Inams Abolition Act (1954), Section 31 (J) 
(as amended by Section 2 (6) of Mysore 
Inams Abolition Laws (Amendmenf) Act, 
1969) — Retrospective effect. 

The State Legislature was competent to 
amend sub-section (1) of Section 31 with ret- 
TOspective effect so as to enable appeals being 
filed against orders which had become final 
on account of expiry of the period of limi- 
tation for such appeals. Amended sub-sec- 
tion (1) of Section 31 has to be read as if it 
contained, right from its inception, the words 
substituted by sub-section (6) of Section 2 of 
the Amendment Act. The object of the 
deeming provision in sub-section (6) of Sec- 
tion 2 of the Amendment Act was to give 
retrospective effect to the substitution by that 
sub-section, of certain words, in sub-sec- 
tion (1) of Section 31. AIR 1944 Bom 119; 
AIR. 1952 SC 324; AIR 1953 SC 244, Rel. on. 

(Paras 13, 20, 24, 29, 31) 

(C) Limitation Act (1963), Sections 29, 
12 — Appedls under Section 31 (1) of My- 
sore (Personal and Miscellaneous) Inams Abo- 
lition Act (1954) — Applicability of Sec. 12. 

As there is no provision in the Mysore 
Act or the rules thereunder expressly exclud- 
ing the application of Sections 4 to 24 (in- 
clusive) of the Limitation Act, these Sec- 
tons are attracted by virtue of sub-section (2) 
of Section 29 of the Limitation Act, for de- 
termining the period of limitation prescribed 
by the Act for any application, appeal og 
ee ee 
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proceeding. The mere prescription of a pe- 
riod of limitation by a local law or special 
- law, for an application, appeal or proceeding 
under that law, does not amount to ex- 
pressly providing for the exclusion of the 
application of Sections 4 to 24 (inclusive) of 
the Limitation Act for determining such pe- 
riod of limitation. So also absence of any 
tule providing for the application of the pro- 
visions of the Limitation Act to applications, 
appeals and proceedings under the Act, can- 
not be regarded as expressly providing for 
exclusion of the application of the provisions 
of the Limitation Act. Hence sub-section (3) 
of Section 12 of the Limitation Act is ap- 
plicable for determining the period of limi- 
tation for a under sub-section (1) of 
Section 31 of the Mysore Act and the time 
requisite for obtaining a copy of the order 
appealed against, should be excluded in com- 
puting the period of limitation for such ap- 
peal. (Paras 38, 40, 48) 


Addl. Govt. Pleader, for Appellant; K. 
Swami Rao, N. V. Ramachandra Rao, S. V. 
Shama Rao, B. G. Sridharan, M. Rama Jois, 
Maloor Subba Rao, ‘Yoganarasimha, L. S. 
Varadaraja Iyengar, M. R. Janardhanam and 
A. V. Srinivasa Reddy, for Respondent. 


CHANDRASHEKHAR, J.:— These ap- 
peals are presented by the Government of 
Mysore (hereinafter referred to as the Gov- 
ernment) under sub-section (1) of Section 31 
of the Mysore (Personal and Miscellaneous) 
Inams Abolition Act, 1954, (hereinafter re- 
ferred to as the Act). The respondents have 
raised a preliminary objection that these ap- 
peals are barred by time and are liable to 
be dismissed in limine. 

2. All these appeals have been filed 
long after the expiry of 3 months from the 
Tespective dates of the orders of the Deputy 
Commissioner under Section 20 of the Act 
determining compensation. The Government 
has claimed that these appeals are within 
time as they have been filed within 6 months 
from 11-12-1969 on which date the Mysore 
Inams Abolition Laws (Amendment) Act, 
1969, (hereinafter referred to as the Amend- 
ment Act) came into force and that the time 
taken for obtaining certified copies of the 
orders appealed against, should be excluded 
in computing the period of limitation of 6 
months prescribed in sub-section (1) of Sec- 
tion 31 of the Act as amended (by the amend- 
ment) Act. 


3. Sub-section (1) of Section 31 of 
the Act, as it stood before it was amended 
by the Amendment Act, read: 

31. (1) Any person aggrieved by any 
order of the Deputy. Commissioner made 
under sub-section (1) of Section 20, or by 
any decision of the Special Tribunal under 
Section 29 or Section 30 may, within three 
months from the date of the order or deci- 
sion or such further time as the High Court 
may for sufficient cause allow, appeal to the 
High Court; and the High Court shall pass 
much order on the appeal as it thinks fit. 
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The above sub-section was amended by sub- 
section (6) of Section 2 of the Amendment 
Act which reads: 

“2 (6). In sub-section (1) of Section 31, 
for the words, brackets and figures “Any 
person aggrieved by any order of the Deputy 
Commissioner made under sub-section (1) of 
Section 20”, the words brackets, figures and 
letter “Against any order of the Deputy 
Commissioner made under sub-section (1) of 
Section 20 or Section 20-A, the Government 
may within six months from the date of the 
commencement of the Mysore Inams Aboli- 
tion Laws (Amendment) Act, 1969, or from 


‘the date of such order whichever is later and 


any person aggrieved by such order” shall be 
and shall be deemed always to have been 
substituted.” 


4, Sub-section (1) of Section 31 of 
the ie as amended by the Amendment Act, 
reads: . 


“31. Powers of the High Court— 

(1) Against any order of the Deputy 
Commissioner made under sub-section (1) of 
Section 20 or Section 20-A, the Government 
may within six months from the date of 
the commencement of the Mysore Inams 
Abolition Laws (Amendment) Act, 1969 of 
from the date of such order whichever is 
later and any person aggrieved by such order 
or by any decision of the Special Tribunal 
under Section 29 or Section 30 may, within 
three months from the date of the order on 
decision or such further time as the High 
Court may for sufficient cause allow, appeal 
to the High Court; and the High Court Shall 
pa such order on the appeal as it thinks 


5. One of learned Counsel for the 
Tespondents sought to assail the validity of 
sub-section (6) of Section 2 of the Amend- 
ment Act. But, the learned Additional Gov- 
ernment Advocate raised an objection that 
the validity of any of the proyisions of the 
Act or the Amendment Act, cannot be ques- 
tioned in an appeal under the provisions of 
the Act. 

6. The objection of the learned Addi- 
tional Government Advocate should be up- 
held in the light of the rulings of the Sup- 
reme Court on this point. In Venkataram 
and Co. (P) Ltd. v. State of Madras, AIR 
1966 SC 1089, the Supreme Court said that 
the jurisdiction conferred on the High Court 
by Section 66 of the Income Tax Act, is 
strictly limited by the Section conferring the 
jurisdiction, that the court can only decide 
such questions of law as arise out of the 
order of the Tribunal and are referred to it 
and that the High Court cannot give a deci- 
sion on the question of ultra vires of a provi- 
sion of the Act. 

7. In Dhulabai v. State of M. P., AIR 
1969 SC 78 (89), the Supreme Court said that 
challenge to the provisions of a particular 
Act as ultra vires, cannot be gone into by 
the High Court on a revision or reference 
from the decision of the Tribunals constituta 
ed under that Act. 
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8. In B. Shankar Rao v. State of 
Mysore, AIR 1969 SC 453 (456), the Sup- 
reme Court observed that the constitutional 
validity of the provisions of the Mysore (Per- 
sonal and Miscellaneous) Inams Abolition 
Act, 1954, cannot be challenged in the statu- 


a : 

9, Elucidating their preliminary ob- 
jection, learned Counsel for respondents ad- 
vanced the following contentions: 


ti) Sub-section (1) of Section 31 of the 
Act as amended, has no retrospective effect 
so as to-apply to appeals from orders of the 
Deputy Commissioner made prior to 11-12- 
1969; and 

(ii) Section 12 of the Limitation Act has 
mo application to appeals under sub-sec. (1) 
of Section 31 of the Act and hence the time 
taken for obtaining certified copies, cannot 
be excluded in computing the period of limi- 
tation for filing appeals. 


10. In some of these appeals, learn- 
ed Counsel for respondents also contended 
that the Government had not applied for 
copies of orders of the Deputy Commissioner, 
that the copies produced along with memo- 
randa of appeals had not been granted in 
pursuance of any applications for copies and 
that hence exclusion of time requisite for 
obtaining copies of orders, cannot be claimed 
in computing the period of limitation. But, 
the question whether the Government had 
applied for a copy of the order of the 
Deputy Commissioner, is one of fact and 
has to be enquired into in each individual 
case and that question cannot conveniently 
be considered in this common order in 
which we shall deal with only common ques- 
tions of law. Hence, at this stage we leave 
open this question of fact which will be con- 
sidered separately in each individual appeal. 


11. As our decision on the aforesaid 
two questions of Jaw will govern the decision 
on the same questions in a large number of 
similar appeals under Section 31 (1) of the 
Act, which are not yet ready for hearing, 
we permitted learned Counsel appearing in 
such similar appeals, to intervene in the pre- 
sent appeals. Accordingly, a number of 
learned Counsel for respondents in such 
similar appeals, addressed arguments. 

12. + Elaborating their first conten- 
tion, learned counsel for respondents argu- 
ed that the orders under appeal had become 
final prior to 11-12-1969 on which date the 
Amendment Act came into force, that sub- 
section (1) of Section 31 of the Act, as 
amended cannot be construed as disturbing 
the finality of those orders, and that the en- 
larged period of limitation for filing appeals 


by the Government, as provided in amended - 


sub-section (1) of Section 31 of the Act, 
should be construed as being applicable only 
to those orders of the Deputy Commissioner 
which were or are made subsequent to 
11-12-1969, or, at any rate, applicable only 
to those orders of the Deputy Commissioner 
. which were made within three months next 
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before 11-12-1969 and which had not be- 
come final when the Amendment Act came 
into force. 


13. None of learned Counsel for res- 
pondents doubted and we think rightly too, . 
the competency of the State Legislature to. 
amend sub-section (1) of Section 31 of the: 
Act with retrospective effect so as to enable! 
appeals being filed against orders which had 
become final on account of expiry of the 
period of limitation for such appeals, accord- 
ing to the law as it stood prior to such 
amendment. All that they contended was 
that the Legislature had not amended sub- 
section (1) of Section 31 so as to give such 
retrospective effect. They referred to the well- 
known rule of construction that retrospective 
operation is not to be given to a statute so 
as to impair an existing right or an obliga- 
tion otherwise than as regards matters of 
procedure, unless that effect cannot be avoid- 
ed without doing violence to the language. 
They also referred to another well-settled 
principle of law that a right of appeal is not 
a mere matter of procedure but a substan- 
tive right. 

They relied on the observations of the 
Privy Council in Delhi Cloth Mills v. Income 
Tax Commr., AIR 1927 PC 242 that, provi- 
sions which, if applied retrospectively, dep- 
Tive finality of orders which when the statute 
came into force, were final, are provisions 
which touch existing rights. They ar 
that the Legislature could not have inten 
that orders made by the Deputy Commis- 
sioner under Section 20 of the Act several 
years prior to the date on which the Amend- 
ment Act came into force, should be re- 
opened in appeal. It was said that in a Jarge 
number of cases the Government had accept- 
ed the orders of the Deputy Commissiones 
under Section 20 of the Act and paid, with- 
out any kind of protest, the amounts of 


~- compensation awarded under those orders, 


that the Inamdars had already received such 


.amounts of compensation and that if suck 


orders should be re-opened in appeals and 
the amounts of compensation should be re 
duced, the Inamdars would have to refund 
large amounts of compensation which they 
have already received and poner spent and 
that the Inamdars would be subjected to 
great hardship. It was argued that an inter- 
pretation which leads to such strange and 
unjust consequences, should be avoided un- 
less compelled by express words or necessary 
implication and that there is nothing in the 
language of sub-section (6) of Section 2 of 
the Amendment Act which compels a cons- 
truction that the amendment operates retros- 
pectively so as to enable the State to file ap- 
peals against orders which had become final 
prior to the Amendment Act coming into 
force, 
14. Though all learned Counsel fos 
respondents proceeded on the common pre 
mise that the aber bar pg Deputy Com 
missioner against whic © present appeals 
have been filed, had become final. there was 
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divergence amongst them (learned Counsel 
for respondents) as to the grounds on which 
finality was sought to be attached to such 
orders. Most of them maintained that sub- 
section (1) of Section 31 of the Act, as it 
stood before it was amended provided for an 
appeal not only by private persons like Inam- 
dars but also by the Government. Accord- 
ing to them, the words “any person aggriev- 
ed by any order” occurring in that sub-sec- 
tion, are wide enough to include the Gov- 
ernment also which may feel, aggrieved by 
an order of the Deputy Commissioner deter- 
mining compensation. 


15. On the other hand, Mr. T. Ran- 
gaswamy Iyengar, one of intervening learn- 
ed Counsel, submitted that under unamend- 
ed sub-section (1) of Section 31 of the Act 
the Government had no right of appeal be- 
cause it cannot be regarded as a person ag- 
grieved and that the right of'appeal from 


_an order under Section 20 of the Act, was 


| Amendment Act. 


. ee 


conferred on the Government for the first 
time, by sub-section (6) of Section 2 of the 
Even so, he contended 
that while conferring on the Government 
such new right of appeal, the Legislature did 
not intend to unsettle or disturb the finality 
of orders made before the Amendment Act 
came into force. According to him, by the 
amendment of sub-section (1) of Section 31 


of the Act the right of appeal was conferred = 


on the Government in respect of orders of 
the Deputy Commissioner made subsequent 
to the Amendment Act coming into force Le., 
41-12-1969 and not in respect of orders made 
prior to that date. 

16. The learned Additional Govern- 
ment Advocate contended that the amend- 
ment of sub-section (1) of Section 31 of the 
Act by Section 2 (6) of the Amend- 
ment Act, has retrospective effect and 
that the words “shall be deemed always to 
have been substituted” occurring at the end 


. o£ sub-section (6) of Section 2 of the 


Amendment Act, make it clear beyond any 
doubt that the Legislature intended that sub- 
section {1) of Section 31 of the Act should 
always be read as incorporating the amend- 
ment and that the effect of the use of such 
deeming provision by the Legislature, is to 
make the amendment retrospective in opera- 
tion. The learned Additional Government 
Advocate maintained that when the Legis- 
lature has expressly and unequivocally pro- 
vided for retrospective operation of the 
amendment, Courts cannot decline to give 
such retrospective operation to the amend- 
ment merely on the ground that such re- 
trospective effect would disturb the finality of 
orders made prior to 11-12-1969 and may 
cause hardship to persons benefited by such 
orders. 

17. Jf sub-section (6) of Section 2 of 
the Amendment Act did not contain the 
deeming provision, i.e. the words “shall be 
deemed always to have been substituted,” it 
would have been open to doubt whether 
the amendment should be construed as hav- 
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ing retrospective effect so as to affect. the 
existing rights and obligations by disturbing 
the finality of orders which had become final 
before the Amendment Act came into force. 
But, the deeming provision contained in that 
sub-section has to be given due effect. In 
Prabhakar Kondaji v. Emperor, AIR 1944 
Bom 119 = (45 Cri LJ 604) (FB), a Full 
Bench of the Bombay High Court consider- 
ed the effect of the clause containing the 
words “shall be substituted and shall be 
deemed always to havse been substituted”. 
Beaumont, C. J., in his leading judgment said 
thus at p. 120: 

“Tke words clearly mean that the new 
clause is substituted and the old clause from 
the date of its inception is to be read in 
the form of the substituted clause.” 


18. His Lordship added that one has 
to read the original clause as having from its 
inception been in the form of the substituted 
clause. 

19, When an earlier provision in an 
Act is amended by incorporating certain 
words by substitution how the amended pro- 
vision should be read after such amendment. 
has been explained thus by Bose, J., who 
spoke for the Court in Shamrao v. District 
Magistrate, Thana, AIR 1952 SC 324 at p. 
326 = (1952 Cri LJ 1503): 

“The rule is that when a subsequent Act 
amends an earlier one in such a way as fo 
incorporate itself, or a part of itself, into the 
earlier, then the earlier Act must. thereaften 
be read and construed except where that 
would lead to a repugnancy, inconsistency on 
absurdity as if the altered words had been 
written into the earlier Act with pen and ink 
and the old words scored out so that there- 
after there is no need to refer to the amend- 
ing Act at all.” 

20. In the light of the aforesaid deci- 
sions it is clear that amended sub-section (1) 
of Section 31 of the Act has to be read as 
if it contained, right from its inception, the 
words substituted by sub-section (6) of Sec- 
tion 2 of the Amendment Act. 

21. However, learned Counsel fop 
respondents contended that if sub-section (1) 
of Section 31 of the Act is read as if the 
words substituted by sub-section (6) of Sec- 
tion 2 of the Amendment Act had been writ- 
ten into it from its inception, there would 
be an absurdity because when the Act was 
enactec in the year 1954, the Legislature 
could not have foreseen that the Amendment 
Act would be enacted and would come into 
force at any particular point of time. It was 
argued that on account of such absurdity sub- 
section (1) of Section 31 of the Act cannot 
be read as having, from its inception, the 
words substituted by sub-section (6) of Sec- 
tion 2 of the Amendment Act. 

22. It is true that when the Act was 
enacted in 1954, the Legislature could not 
anticipate whether any amendment would be 
made to it (the Act) or when the Amendment 
Act would be- enacted or would come into 
force. But, we do not see how that circum-~ 


1974 
stance would lead to any absurdity in read- 
ing sub-section (1) of Section 31 as contain- 
ing, from its inception, the words substituted 
by the Amendment Act. The following ob- 
servation of Beaumont, C. J., in Prabhakar 
Kondaji’s case, AIR 1944 Bom 119 = (45 
Cri LJ 604) (FB), is a complete answer to 
the above criticism: ` 

“The Ordinance is open, I think, to cer- 
tain verbal criticisms. It says: ‘the following 
clause shall be substituted, and shall be deem- 
ed always to have been substituted.’ Ob- 
viously, if it. had always been substituted, 
then there would be nothing for which it 
could have been substituted. But the words 
clearly mean that the new clause is substi- 
tuted, and the old clause from the date of 
its inception is to be read in the form of the 
substituted clause. I do not think that any 
other meaning can be attached to the words 
‘shall be deemed always to have been substi- 
tuted’ = 

23. The following observations of 
Mahajan, J., (as he then was) who spoke for 
the Court in State of Bombay v. Pandurang, 
AIR 1953 SC 244 at p. 246 = (1953 Cri LJ 
1094), are also apposite: 

“When a statute enacts that something 
shall be deemed to have been done which in 
fact and truth was not done, the Court is en- 
titled and bound to ascertain for what purposes 
and between what persons the statutory fic- 
tion is to be resorted to and full effect must 
be given to the statutory fiction and it should 
be carried to its logical conclusion.” 

24. The object of the deeming provi- 
ion in sub-sec. (6) of Sec. 2 of the Amend- 
ment Act is, in in our opinion, to give ret- 
rospective effect to the substitution by that 
sub-section, of certain words, in sub-sec- 
tion (1) of Section 31 of the Act. 

25. Hence, we are unable to accept 
the contention that any absurd result would 
prevent retrospective substitution of the words 


in sub-section (1) of Section 31 of the Act. 


by sub-section (6) of Section 2 of the Amend- 
ment Act, 


26. The question whether the amend- 
ment of sub-section (1) of Section 31 has 
retrospective effect or not, can be consider- 
ed from another angle. Un-amended sub- 
section (1) of Section 31 of the Act did not 
expressly mention about the Government as 
the party who can prefer an appeal. The 
word ‘person’ has been defined in sub-sec~ 
tion (28) of Section 3 of tha Mysore General 
Clauses Act as including persons, company 
or an association or body of individuals, whe- 
ther incorporated or not. But, it is doubtful 
whether the State or the Government can be 
regarded as an association or body of indi- 
viduals and hence coming within the ambit 
of the words ‘any person aggrieved’ occur- 
ting in sub-section (1) of Section 31 of the 
Act. None of the provisions of the Act and 
the Rules provides for the State or the Gov- 
ernment being impleaded as a party in pro- 
ceedings under Section 20 of the-Act for de- 
termining compensation. In such proceed- 
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ings, there are no two parties apart from the 
Deputy Commissioner. In a sense, the 
Deputy Commissioner represents the interest 
of the Government also. In such a situation, 
it is doubtful whether the State or the Gov- 
ernment can be regarded as a person agegriev= 
ed by any order of the Deputy Commis- 
sioner, in such proceedings. The learned Ad~ 
ditional Government Advocate submitted that 
before the amendment of sub-section (1) of 
Section 31 of the Act came into force, the 
Government had not preferred any appeal to 
this Court from any order of the Deputy 
Commissioner determining compensation 
under Section 20 of the Act. The Govern- 
ment appears to have understood unamended 
sub-section {1) of Section 31 of the Act as 
not providing for a right of appeal by the 
Government -against such orders of the 
Deputy Commissioner. 

27. The amendment of sub-section 
(1) of Section 31 of the Act by the Amend- 
ment Act may be construed either as creat- 


‘ing a new right of appeal and conferring it 


on the Government or as a Legislative dec- 
laration to remove doubt as to whether the 
Government has such right of appeal from 
an order of the Deputy Commissioner made 
under Section 20 of the Act. 


28. The retrospective effect of an ex- 
planatory or declaratory Act has been stated 
thus in Craies on Statute Law, 17th Edn., at 
page 395: 


“Where a statute is passed for the pur 
pose of supplying an obvious omission in a 
former statute, or, as Parke, J., (afterwards 
Baron Parke) said in R. v. Dursley, “to 
‘explain’ a former statute”, the subsequent 
statute has relation back to the time when 
the prior Act was passed. Thus, in Att. Gen. 
v. Pougett, ((1816) 2 Price 381, 392) it ap- 
peared that by a Customs Act of 1873 
(53 Geo. 3, c. 33) a duty was imposed upon 
hides of 9s. 4d., but the Act omitted to state 
that it was to be 9s. 4d., per cwt., and to 
remedy this omission another Customs Act 
(53 Geo. 3, c. 1065) was passed later in the 
same year. Between the passing of these 
two Acts some hides were exported, and it 
was contended that they were not liable to 
pay the duty of 9s. 4d., per cwt., but 
Thomson, C. B., in giving judgment for the 
Attorney-General, said: “The duty in this 
instance was in fact imposed by the first Act, 
but the gross mistake of the omission of the 
weight for which the sum expressed was to 
have been payable occasioned the amendment 
made by the subsequent Act, but that had Te- 
ference to the former statute as soon as it 
passed, and they must be taken together as if 
they were one and the same Act.’ 

Where an Act is in its nature declara- 
tory, the presumption against construing it 
retrospectively is inapplicable. In Attorney- 
General v. Theobald, (1890) 24 QBD 537, 
Section 11 of the Customs and Inland Reve- 
nue Act, 1889, as to the liability of volun 
tary settlements to stamp duty, was held ret- 
Fospective, although the litigation in which its 
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terms were involved had commenced before 
it was passed.” 
29. If sub-section (6) of Section 2 of 
e Amendment Act is regarded as a decla- 
ratory or an explanatory provision to remove 
doubt as to whether the Government has a 
right of appeal under sub-section (1) of Sec- 
tion 31 of the Act, the amendment must 
eral be regarded as having retrospective 
eilect. 


30. We shall now examine what legal 
position will result if the amendment of sub- 
section (1) of Section 31 is construed as 


creating a new right, namely, the right of ap-~. 


peal by the Government, which it did not 
possess prior to that amendment. If the in- 
tention of the Legislature was that such 
amedment should operate only prospectively 
and not retrospectively and that the Govern- 
ment should be enabled to file appeals against 
‘orders of the Deputy Commissioner made 
only subsequent, and not prior, to the amend- 
ment coming into force, there was no need to 
provide in amended sub-section (1) of Sec- 
tion 31 that the Government may appeal 
within six months from the date of com- 
- mencement of the Amendment Act; it would 
have been sufficient to provide that the Gov- 
ernment may appeal within six months from 
the date of the order of the Deputy Com- 
missioner made under Section 20 of the. Act. 


a 


As stated by the Supreme Court in J. K. 
Cotton Spinning and Weaving Mills Co. Ltd. 
v. State of U. P., AIR 1961 SC 1170 (1173), 
in the interpretation of statutes the Courts al- 
Ways presume that the Legislature inserted 
every part thereof for a purpose and that the 
Jegislative intention is that every part of 2 
statute should have effect. That two sepa- 
rate starting points of limitation, i.e., the date 

of the order appealed against and the date 

on which the Amendment Act comes into 
force, are provided in this sub-section, and 
that the later of these two starting points 
would prevail, lead to an irresistible infer- 
ence that the Legislature intended that the 
_ newly created right of appeal should be avail- 
able to the Government in respect of orders 
of the Deputy Commissioner made prior to 
the Amendment Act coming into force, also, 
provided the Government avails of such right 
within six months from the date of the 
Amendment Act coming into force. 


31. Looked at from any angle, the 
intention of the Legislature was, in our opin- 
ion, that the amendment of sub-section (1) of 
Section 31 should have retrospective opera- 
tion so that the Government may appeal 
from orders of the Deputy Commissioner 
made prior to the Amendment Act coming 
into force, also, however long may be’ the 
interval of time between the date of making 
such order and the date of coming into 
force of the amendment Act. When the in- 
tention of the Legislature to give retrospec- 
tive operation to the amendment of sub-sec- 
tion (1) of Section 31 of the Act, is quite 
clear, the Courts cannot decline to give such 
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retrospective effect merely on thé ground that‘: 
the finality of orders of the Deputy Commis- 
sioner made prior.to the Amendment Act 
coming into force, would be disturbed and 
that vested -right would be affected by such 
retrospective operation. sy a 
32. We shall now deal with the ques- 
tion whether Section 12 of the Limitation Act, 
1963, is applicable to appeals under sub-sec- 


_ tion (1) of Section 31 of the Act so that the 


time requisite for obtaining a copy of the 
order of the Deputy Commissioner made 

under Section 20 of the Act, can be excluded 

in computing the period of limitation pres- 

yt by sub-section (1) of Section 31. of the 
ct. 

33. The Act does not contain any €x- 
press provisions as to exclusion of time re- 
quisite for obtaining a copy of the order ap- 
pealed against. Section 38 of the Act em- 
powers the Government to make rules to 
carry out the purpose of the Act. Without 
prejudice to the generality of the rule-mak- 
ing power conferred by sub-section (1) of 
that section, sub-section (2) of Section 38 of 
the Act specifies the matters in respect of 
which rules may provide for. Clause (d) of 
sub-section (2) of Section 38 states, inter alia, 
that such rules may provide for the applica- 
tion of the provisions of the Limitation Acf 
to applications, appeals and proceedings 
under the Act. 

34. However, no rule has been made 
by the Government providing for the appli- 
cation of provisions of the Limitation Act, 
to applications, appeals or any proceedings 
under the Act. ~ 
35. Rule 26 of the Mysore (Personal 
and Miscellaneous) Inams Abolition Rules, . 

1956, provides inter alia, that every appeal 
must be accompanied by a certified copy of 
the order appealed against. 

36. Learned. Counsel for respondents 
contended that the Act must be regarded as 

-a self-contained one in regard to limitation 
for appeals in as much as sub-section (1) of 
Section 31 of the Act has specifically pres- 
cribed a period of ' limitation for appeals 
thereunder and that as there is no specific 
provision in the Act for exclusion of the 
time requisite for obtaining a copy of the 
order appealed against, in determining the 
period of limitation for an appeal, such time 
for obtaining a copy cannot be excluded. 

37. The above contention overlooks 
the effect of sub-section (2) of Section 29 of 
the Limitation Act, 1963, which reads: 

“29 (2). Where any special or local law 
prescribes for any suit, appeal or application 
a period of limitation different from the pe- . 
riod prescribed by the Schedule, the provi- 
sions of Section 3 shall apply as if such 
period were the period prescribed by the 
Schedule and for the purpose of determin- 
ing any period of limitation prescribed for 
any suit, appeal or application. by any spe- 
cial or local law, the provisions contained in 
Sections 4 to 24 (inclusive) shall apply only 
in so far as, and to the extent to which, 
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. they are not expressly excluded by such spe- 
cial or -local law.” 

38. As there is no provision in the 
Act or the rules thereunder expressly exclud- 
‘ling the application of Sections 4 to 24 (in- 
clusive), of the limitation Act, these -Sections 
are attracted by virtue of sub-section (2) of 
Section 29 of the Limitation Act, for deter- 
mining the period of limitation prescribed by 
the .Act for any application, appeal or pro- 
ceeding. The mere prescription of a period 
of limitation by a local law or special law, 
for an application, appeal or proceeding under 
that law, does not amount to expressly pro- 
viding for the exclusion of the application 
of Sections 4 to 24 (inclusive) of the Limita- 
tion Act for determining such period of limi- 
fation. 

39. Mr. M. R. Janardhan, learned 
Counsel for respondents in some of these 
appeals, contended that as the Government 
had not made any rule as contemplated undef 
Clause (d) of sub-section (2) of Section 38 
of the Act providing for application of the 
provisions of the Limitation Act to applica- 
tions, appeals and proceedings under the 
Act, the application of Sections 4 to 24 (in- 
clusive) of the Limitation Act should be re- 
garded as being expressly excluded. 


49. We are unable fo see how the ab- 
sence of any rule providing for the applica- 
tion of the provisions of the Limitation Act 
to applications, a and proceedings 
der the Act, can be regarded as 

roviding for exclusion of the application of 
`~ ‘ithe provisions of the Limitation Act. re 








41. Mr. T. Rangaswamy Iyengar con- 
tended that since the Act is an expropriatory 
enactment, its provisions should be construed 
strictly and that the period of limitation pres- 
cribed by sub-section (1) of Section 31 of 
the Act should not be enlarged by applying 
the provisions of sub-section. (3) of Section 12 
of the Limitation Act. 


_ 42, The Act oe for abolition 
of Inams as well as for payment of compen- 
sation to Inamdars. Only those provisions 
of the Act which relate to abolition of inams, 
can be regarded as expropriatory provisions. 
But, the provisions of the Act for determina- 
tion of compensation payable to Inamdars 
and for appeals from orders determining 
such compensation, cannot be regarded as ex- 
Propriatory provisions. Mr. Rangaswamy 
yengar was not able to point out any princi- 
ple or rule of construction which states that 
provisions relating to appeals should be 
construed strictly. An appea} under, sub- 
Section (1) of Section 31 of the Act from 
en order of the Deputy Commissioner 
determining compensation, ` can be pre- 
sented not only by the Government but 
also by an Inamdar or anv person ag- 
frieved by such order. 

If the provisions of Section 12 of 
the Limitation Act are held inapplicable 
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to appeals preferred by the Government 
under sub-section (1) of Section 31 of the 
Act, it would be illogical to hold that 
the provisions of Section 12 of the Limi- 
tation Act would be applicable to ap- 
peals under that sub-section preferred by 
the Inamdars and other persons aggrieved, 
If Section 12 of the Limitation Act is 
held inapplicable to appeals under sub- 
section {1} of Section 31 of the Act. 
serious prejudice mav be caused not only 
to the Government but also to private 
parties, Suppose the office of the De- 
puty Commissioner takes three months 
Or more to prepare a copv of the order 
from which a private party desires to ap- 
peal. then he cannot prefer an appeal 
within the prescribed period of limita= 
tion unless the copying time is exclud- 

Hence, we have no hesitation jn re- 
jectnge the contention of Mr. Ranga= 
swamy lIyengar.- 


43. Mr. T. S Ramachandra, one 
of intervening learned Counsel. pointed 
out that sub-section (2) of Section 29 of 
the Limitation Act makes Sections 4 to 24 
(inclusive} of that Act applicable for de- 
termining the period of limitation pres< 
cribed under a local or special law. only 
when such period of limitation for any 
suit. appeal or application is different 
from the period prescribed by the Sche- 
dule to the Limitation Act. He argued 
that as no period of limitation is pres- 
cribed by the Schedule to the Limita- 
tion Act. for an appeal under sub-sec. (P) 
of Section 31 of the Act. the Act cannot 
be regarded as having prescribed for 
such appeal a period of limitation diffe 
Tent from the period of limitation pres- 
cribed by the Schedule to the Limita- 
tion Act. and that hence sub-section (2) 
of Section 29 of the Limitation Act can= 
not make Sections 4 to 24 finclusive) ap- | 
plicable for determining the period of 
limitation for an appeal under sub-sec- 
tion (1) of Section 31 of the Act. 


44, It fs true that there jis no arti- 
cle in the Schedule to the Limitation Act. 
1963. which prescribes a period of limita- 
tion for an appeal under sub-section (1) 
of Section 31 of the Act. The onlv arti-~ 
cles in that Schedule which relate to 
appeals are Arts. 114 to 117 (inclusive}- 
Articles 114 and 115 relate fo Criminal 
Appeals. Article 116 relates to appeals 
under the C. P. C. Article 117 relates 
to appeals to the High Court from de- 
crees and orders of the same Court. 

45. A contention very similar fo 
the one urged by Mr. Ramachandra was 
considered by the Supreme Court in 
Vidya Charan Shukla v. Khubchand ' 
Baghel, AIR 1964 SC 1099. There. a 
question arose whether the time requi- 
site for obtaining a copy of the order ap- 
pealed against. should be excluded for 
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determining the period of limitation 
prescribed by the Representation of the 
People Act, 1951, for an appeal to the 
High Court under Section 116-A (1) of 
that Act. It was contended that as no 
period of limitation had been prescribed, 
by the Schedule to the Limitation Act 
for an appeal under Section 116-A (1) of 
the Representation of the People Act, tha? 
Act cannot be considered as having pres= 
eribed a period of limitation. different 
from the period of limitation prescribed 
by the Schedule to the Limitation Act 
and that hence S~ 12 of the Limitation 
Act has no application for determining 
period of limitation. prescribed by the 
Representation of the People Act for such 
appeal. In repelling that contention, 
Subba Rao. J. (as he then was) who de= 
livered a separate but concurring jiudg~ 
ment, quoted with approval the follow~ 
ing observations of Dixit. C. J. (in 
Beharilal Chaurasiya v. Regional Trans- 
port Authority, AIR 1961 Madh Pra 75}: 


“A special law mav provide a period 
of limitation and Schedule I may omit to 
do. Nonetheless the special law would 
be different from the Limitation Act. 
Section 29 (2) of the Limitation Act is 
not very happily worded. It must be 
construed so as to avold absurdity. ‘The 
expression ‘qa period of limitation diffe- 
rent from the period prescribed therefor 
by the first schedule’ occurring in Sec- 
‘tion 29 (2) cannot be construed as mean= 
ing that Schedule I must also positively 
prescribe the period of limitation. Such 
a construction would not be in accord- 
ance with the intention of the Legisla- 
ture and would lead to an absurdity.” 


46. His Lordship (Subba Rao. JJ 
held that Section 29 (2) would apbly 
even to a case where a difference bes 
tween the special law and the Limita- 
tion Act. arose by the omission to provide 
for a limitation to a particular proceed- 
ing under the Limitation Act. 


47. In view of the aforesaid pro~ 
nouncement of the Supreme Court, the 
oo of Mr. Ramachandra should 


48. We hold that sub-sec, (3) of 
Section 12 of the Wimitation Act is ap- 
‘plicable for determining the period of 

itation for appeals under sub-sec. 4) 
of Section 31 of the Act and that the 
time requisite for obtaining a copy of 
the order appealed against.. should be 
excluded in computing the period of 
limitation for such appeal, 


49. As stated earlier. the ques- 
tion whether the Government had ap- 
plied for a copy of the order appealed 


against and hence can claim the exclu= kx 


Sion of time requisite for obtaining such 
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copy, will be considered separately in 
each appeal, 

Order accordingly. 


me We 
AIR 1974 KARNATAK 50 (V 61 C 20) 
CHANDRASHEKHAR AND SADA-= 
NANDA SWAMY, JJ. 
Special Land Acquisition Officer, 
ilways, Mangalore, Appellant v., N. 
Rama Rao and another, Respondents. 

Mise. First Appeal No. 32 of 1970. 
Dj. 2-7-1973. | 

Land Acquisition Act (1894), Sec- 
tion 18 — Reference under — Court 
functions as trial Court or as Court of 
first instance, : 

Proceedings under Section 18 are not 
in the nature of appeal from award. 
Evidence produced before Land Acquisi= 
tion Officer does not automatically be- 
come part of evidence before the Courf, 
It is only lega] evidence adduced before 
the Court by the parties that can be 
taken into consideration and made basis 
for its decision. M, F. A. No. 41 of 1970 
(Mys), Followed. (Paras 3,4} 
Cases Referred: Chronological Paras 
ML F.A. No. 41 of 1970 (Mvs), Special 

Land Acquisition Officer, Riy.. Manga= 
lore y. Krishnappa 3 

N. Venkatachala, for N. Basavaraju. 
Govt. Pleader, for Appellant U. Le 
Narayana Rao, for Respondent. 


JUDGMENT :— This appeal under 
Section 54 of the Land Acauisition Act, 
is from the Order of the Civil Judge, 
Mangalore, enhancing the compensation 
awarded by the Land Acquisition Officer 
(Railways) Mangalore. who fis the appels 
lant herein, 





2e In enhancing the compensation 
fhe learned Civil Judge, has taken into 
account the price at which another piece 
of land is stated to have been sold in 
the same city, ie, Mangalore, and in 
the same year in which the preliminary 
notification was published in the presenĝ 
ease. But the sale deed relied on by the 
Jearned Civil Judge, has not been pro= 
duced in this case nor was the vendor 
or the purchaser thereunder examined 
as witness. The learned Civil Judge has 
also relied on the sale deeds referred to 
by the Land Acquisition Officer in his 
award. But those sale deeds were also 
not produced in Court as exhibits; nor 
were the respective vendors or the pur= 
chasers thereunder examined. fact, 
no oral evidence was adduced nor was 
any. document produced and marked as 
Exhibit in the case, 
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ae The Jearned Civil Judge seems 

fo have proceeded under a mistaken 
notion that the proceedings before him 
were in the nature of an appeal from 
the award made by the Land Acquisition 
Officer. As pointed out by this oun a 
a -_ 










r as Court of first instance and the evi- 
dence produced by the claimant before 
the Land Acauisition Officer, does not 
automatically become a part. of the evi- 
dence before the Court: it is only the 
legal evidence adduced before the Court 
by the parties that can be taken into 
consideration and made the basis for the 
decision of the Court. The erroneous 
procedure adopted bv the learned Civil 
Judge seems to have misled the parties 
who have not adduced any evidence. 


4. Hence. we set aside the order 
of the learned Civil Judge and remand. 
the case to him with a direction to 
afford an opportunity to the parties to 
adduce evidence and to dispose of the 
case in accordance with law, 


5 In the circumstances of this 


appeal. we direct the parties to bear 
their own costs in this Court. 
Appeal allowed 
Erne ee 
AWR 1974 KARNATAK 51 (V 61 C 21) 
MALIMATH, J. 


Raiappa. Petitioner v. Sagar Krish= 
mappa and Sons, Respondent. 

Civil Revn. Petna, No. 629 of 1973, 
DJ- 25-6-1973. 


(A) Civil P. C. (1908), Section 47 —= 
Consent decree — Execution — Pre-de- 
eretal agreement to execute for lesser 
amoung — Plea mot entertainable. 


Where the agreement pleaded by 
Hudgment-debtor in execution of consent 
decree was that though the decree may 
be passed for a particular amount the 
decree holder agreed to recover only a 
_ smaller amount by giving certain deduc- 
tions. it was held that it would be at~ 
tacking the decree itself and could not 
be gone into under Section 47 and eyl- 
dence could not be led to establish the 
plea. AIR 1964 Mys 41. Rel on; AIR 
1935 Mad 860 (FB). Distinguished. 


(B) Civil P. ©. (1908), Order 21, 
R. 2 — Execution proceedings — Uncerti- 
fie] adjustment of decree — J. D. pre- 
cluded from establishing it by leading 


AR/AR/A131/74/VSS 
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evidence — ({X-Ref:— Section 47). 
(Para 6) 
(C) Civil P. C. (1908), Section 47 — 
Execution proceedings — Plea that de- 
cree has been obtained by fraud and mis- 
representation — Cannot be gone into, by 
executing Court. (Para 3) 


Caseg Referred: . Chronological Paras 


`- ATR 1964 Mys 41° = (1963) 2 Mys LJ 378, 


Narasimha Iyengar v. Lakkanna 
AIR 1935 Mad 860 (FB), 
Venkayya 


N. Santhosh Hegde and A. M. Farooa, 
for Petitioner: B. K. Ramachandra Rao, 
for Respondent. 


Papamma A 


ORDER :— This is a decree-holder’s 
revision petition against the order passed 
by the Civil Judge at Chitradurga in Fx 
Case No. 55 of 1971 on I. A. No. 6. The 
petitioner instituted the suit to recover 
certain sums from the respondent. That 
Suit ended in a compromise decree 
under which the  plaintiff-decree-holder 
became entitled to receive a sum of 
Rs. 43,285-82 from the respondent. A 
time of six months was granted to the 
judgment-debtor for paving the decretal 
amount. As the decretal amount was 
not paid, the decree-holder filed an ex- 
ecution petition In that execution peti- 
tion, the judgment-debtor filed his objec- 
tions dated 18-1-1972. The executing 
Court overruled the objections by ob- 
serving that there is no substance in the 
objections as they are not substantiated. 
That order was challenged in this Court 
in Execution First Appeal No. 17 of 
1972. ‘This Court by its order dated 7th 
August 1972 allowed the said appeal on 
the ground that the Civil Judge has 
not assigned anv reasons for rejecting 
the objections that had been filed by the 
judgment-debtor. Consequently. the case 
was remitted to the executing Court for 
fresh disposal in accordance with law. 
After the case was remitted back to the 
executing Court, the decree-holder filed 
an application I. A. No. 6 praving that 
the question regarding the maintainabi~ 
lity of the objections of the judgment- 
debtor be determined in the first in- 
stance before recording the evidence of 
the parties, The judgment-debtor re- 
sisted that application and contended 
that the matter is such that it cannot be 
disposed of by hearing arguments on the 
question regarding the maintainabilitv 
of the objections filed by him and that 
he should be given an opportunity of 
leading evidence in support of his objec- 
tions. The executing Court dismissed 
the application I. A. No. 6. The effect of 
the said order is that the judgment-deb- 
tor would be entitled to lead evidence in 
support of his objections. It is this order 


52 Knt, {Prs, 1-7] 


that is challenged by the decree-holder 
in this revision petition. 


2, . It was contended by Sri A.M. 
Farooq, learned counsel for the peti- 
tioner that the Court below was nof 
right in permitting the respondent to 
lead evidence inasmuch as that would 
amount: to giving an opportunity to the 
ffudgment-debtor 
vary the terms of the decree. He also 
contended that the respondent-judsment- 
debtor cannot lead anv evidence in re- 
gard to an adjustment or satisfaction 
which has not been duly certified unden 
Order XXI, Rule 2 of the C. P. C, 


3. The objections of the respon 
dent are two fold. His first objection is 
regarding the executability of the de- 
cree on the ground that the same had 
been obtained by fraud and misrepresen- 
tation by the plaintiff-decree-holder. He 
has further stated that when the defen- 
dant wanted to plead bar of limitation 
and discharge to the extent of Rs. 15.000 
by the sale of the property to Ekbhote 
Nagappa and contest the claim of inte< 
rest and otherwise, the decree-holder 
{plaintif} assured the judgment-debtor 
(defendant) that he would give deduc- 
tions to Rs. 15,000 and interest on inte« 
rest of Rs. 8.377-20, once he consented to 
a decree. So far as this objection is con~ 
cerned, it is clear that the executing 
Court could not entertain the same. The 
plea that the decree has been obtained 
by fraud and misrepresentation is not 
one which the executing Court can go 
into. As regards the pre-decree agree= 
ment regarding deduction, Sri B. K. 
Ramachandra Rao, learned counsel for 
the respondent contended that the judg~ 
ment-debtor is not precluded from plead~ 
ing a pre-decree agreement., In suppor® 
of his contention. he relied on a decision 
of the Full Bench of the Madras High 
Court in Papamma v» Venkavya, AIR 
1935 Mad 860 (FB). That was a case m 
which an agreement not to execute the 
decree against a particular _ judgment- 
debtor was pleaded in opposition to the 
execution of the decree obtained by the 
decree-holder, The Madras High Couri 
came to the conclusion that such an 
agreement would not have the effect of 


varying the terms of the decree and thai’ 


therefore, the qudgment-debtor is nol 
precluded from pleading and vroving 
such an agreement. But the agreement 
pleaded by the judement-debtor fn the 
present case is not similar to the one 
tonsidered by the Madras High Court. 
The agreement pleaded in the presen? 
icase ig that though the decree may be 
fpassed for a particular amount. the de= 
peree-holder agreed fo recover. only a 
smaller amount bv giving certain deduc+ 
tions. Such an agreement, in mv opinion, 







to Jead evidence .to- 
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though „a pre-decree agreement, has 
necessarily the effect of varying the 
terms of the consent decree. The prin« 


ciple laid down by the High Court o 
Madras cannot, therefore, be applied te 
the facts of the present case, 


4. The decision of this Court in 
P. Narasimha Iyengar v. Lakkanna (1963) 
2 Mys LJ 373 = (AIR 1964 Mvs 41) to 
which mv attention was fairly drawn by 
Mr. B. K. Ramachandra Rao, fully ap- 
plies to the facts of the present case. In 
the said decision, this Court laid down as 
follows s 


“The validity of a decree cannot be 
attacked in execution proceedings by a 
pre-decretal arrangement. If the de= 
cree is for a certain sum of money, to 
say that, that is not the amount that is 
due. but on the other hand. according to 
certain arrangement prior to the passing 
of the decree. certain deduction had to 
be made by the decree-holder which has 
not been made and hence, the pre-decre« 
tal arrangement was that when execute 
ing the decree. deduction should be given 
to that amount. amounts to attacking the 
decree itself, which is not contemplated 
fn law and is outside the provisions of 
Section 47.” 


5 in the present case, the case of; 
the judgment-debtor is that the decrees 
holder had agreed to give deduction in 
respect of two sums viz. Rs. 15,000 and 
Rs. 8.377-20 though the decree was pass- 
ed for a larger amount. The agreement 
pleaded has obviously the effect of vary- 
ing the terms of the consent decree. Such 
an objection cannot be entertained by 
the executing Court. Hence, the aues- 
tion of leading evidence to plead such an 
agreement does not at all arise. 


6. The second obiection is In rex 
gard some sort of an arrangement that 
was arrived ‘at after the decree was pass 
ed. As there is no certification of ads 
fustment as required under Order XXT, 
Rule 2 of the Civil P. -C.. the arrange- 
ment pleaded by the judgment-debtor 
tannot be established ‘by leading evi-= 
gence, as such evidence is clearly pre- 
cluded by the express provisions of 
Order XXI. Rule 2 of the C P, C 


9% I am therefore, of the opinion, 
that the Court below was wrong in pera . 
mitting the judgment-debtor to lead evi- 
dence in support of the two objections 
raised by him in his objection statement. 
As both the objections are untenable, {8 
fg unnecessary to direct the executing 
Court to hear the question regarding the 
maintainability of the objections as pray~ 
ed for by the decree-holder in I. A, 
No. 6 I have considered these objections 
and overruled the same. : 








1972 


8. For the reasons stated above,’ 


this revision petition is allowed and the 
order passed by the Jearned Civil J udge 
dated 2-2-1973 is set aside and the Civil 
Judge js directed to proceed further with 
the execution of the decree. No costs. 


Revision allowed, 
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D. Venkataravappa. Appellant y. K. 
Hiranniah, Respondent. 

Second Appeal No. 642 of 1970. Dj- 
2-6-1973. 

(A) Registration ‘Act (1908), Ss. 72 
(1), 77 — Refusal to register otherwise 
than on denial of execution -— Swt under 
Section 77 maintainable, 


Where the defendant executant did 
not deny execution of the document but 
only said that as there was want of con- 
sideration. and the document was not 
registered by the Sub-Resgistrar the case 
falls within the purview of Section 72 
(1) in that the refusal to register is on the 
ground other than denial of execution. 
fn the circumstances the suit under Sec- 
tion 77 was maintainable. eae 1925 Mad 
619 AIR 1962 Mad 421, Rel. om. 
ee {Paras 11. 12, 14) 


(B) Registration ‘Act (1908). Ss. 72 


(G). 77 — Expressions “refusing to admit 


a document ‘to registration” and “refuses 
to order the document to be registered 
=. Are synonymous and mot distinct. 
AIR 1529 Bom 365, Rel on. {Para 15) 
Cases Referred: Chronological . Paras 
‘ATR 1962 Mad 421, Ranjithammal v. 
Sowbagvathamm Tei i4 
ATIR 1929 Bom 365. Manek Lal Man= 
sukhbhai v. Kasturbhai Manibhai — 15 
AIR 1925 Bom 34, Hussein Abdul Reh- 
man & Co. v Lakmichand gee 
tsey 
AIR 1925 Mad 619 = 48 Mad LJ 221, 
Manikka Mudaliar v. Mahammad a 


uddin i p 
AIR 1923 Bom 187, Fatehchand Anand- 


Tam v. Umaji 
AIR 1918 Mad 1082 (SB), Gangadhara y. 
_ Sambasiva O 15 
896) ILR 25 Bom 699, Gangave v. 

Sayava LS 

D. V. Padmanabhiah, for Appellants 
Sri H. R, Venkataramaniah, for Respon~ 
den, 

JUDGMENT :— The defendan? has 
Aled this second appeal against the order 
of the Third Additional Civil Judge, 
Bangalore. in R. A. 58 of 1968. affirming 
the judgement and decree passed bv 
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Addl. ‘st Munsiff. Bangalore, în O. $, 
1706 of 1964, decreeing the suit of tha 
plaintiff, 


2. The plaintiff filed a suit under 
Section 77 of the Indian Registration Act 
(hereinafter referred to as the Act} for 
a decree directing the defendant to get 
the Sale deed dated 12-10-1961 as regis- 
tered in the office of the Sub-Registrar, 
Bangalore, City South. if it is presented 
within 30 days after the passing of the 
decree by the Munsiff, 


3. In brief, the plaintiffs case i 
that the defendant who was the pes 
of the suit schedule property agreed on 
23-4-1961 to sell the same to him for a 
consideration of Rs. 6.006 and executed 
the agreement to sell in favour of him, 
According to the agreement. the plain» 
tiff had to discharge a mortgage effected 
by the defendant in respect of the suié 
Property in favour of Shri Hakim Syed 
Abbas for Rs. 3,000 and a sum of 
- 1,500 was paid fn advance on 
23-4-1961. In pursuance of this agree- 
ment to sell, the defendant executed a 
sale-deed in respect of the schedule pro« 
perty in favour of the plaintiff on 12-10« 
1961. A sum of Rs. 1.500 was paid by 
the plaintiff to the defendant in the 
presence of the attestors. The defendant? 
also delivered actual possession of the suit 
premises to the plaintiff in pursuance 
of the sale-deed. The plaintiff was 


“ready and willing to perform his parf 


of the contract. The defendant {failed 
to get the sale-deed registered. The 
Plaintiff presented the document on 
1-2-1962 before the Sub-Resistrar, 
Bangalore City South. The Sub-Regis~ 
trar issued a notice to the defendant to 
appear before him and have the docu- 
ment registered. The defendant appear- 
ed before the Sub-Registrar after due 
date on 13-2-1962. While admitting the 
execution of the document, the defen. 
dant appears to have pleaded want of 
consideration and alteration of the docu- 
ment and refused to have it registered, 
The Sub-Registrar referred the matter 
fo the District Registrar to condone the 
delay in the appearance of the exe 
ecutant. ‘As the grounds required fon 
the condonation of delay were not satis 


factorily established, the Registrar res 


fused to register the document ndeg ` 
Section 34 of the Act. The plaintiff filed 
an appeal under Section 72 of the_Acf 
before the District Registrar. Bangalore. 
The plaintiffs appeal was dismissed by 
the District Registrar. Ultimately, the 
registering authoritv refused to register 
the sale-deed. Therefore, the plaintiff 
has now filed this suit for relief prayed 
as the plaint under Section 77 of tha 
C 
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4. The defendant resisted the suit 
on the ground that he did not receive 
the sum of Rs. 1,500 in the presence of 
the attestors and that material portion of 
the document had been forged and fabri- 
cated. He has denied the delivery of 
possession of the premises to the plain- 
tiff and the payment of the Municipal 
taxes by the plaintiff. He has pleaded 
that the Sub-Registrar has rightly re 
fused to register the document as the 
same was forged one. He has also plead- 
ed that the suit does not strictly come 
within the purview of Section 77 of tha 
Act and therefore the suit is not mains 
tainable, 

5. On these pleadings. the trial 
Court framed a number of issues. The 
relevant issues for the disposal of this 
appeal are at issues Nos. 7 and 8 which 
read: 

“(7) Whether the suit is not mains 
tainable in law? 

(8) Is the plaintiff entiiled to the re- 
Fef sought for 2” 


6. The learned Munsiff answered 
the 7th issue against the defendant and 
the 8th issue in favour of the plaintiff, 
Aggrieved by this order, the defendant 
preferred an appeal against the judg- 
ment and decree passed by the Munsiff 
before the Third Additional Civil Judge, 
Bangalore. The learned Civil Judge. on 
a consideration of the entire evidence 
and bearing in mind the position of law 
relating to the maintainability of the 
Suit under Section 77 of the Act. has 
confirmed the findings of the learned 
Munsiff in, respect of these issues and 
dismissed the appeal. As already stated, 
aggrieved by the order passed by the 
Civil Judge. the present second appeal 
has been preferred by the defendant, 


% Mr. D. V. Padmanabhiah, 
learned Advocate for the defendant 
mainly contended that the suit under 
Section 77 of the Act is not maintainable 
as the facts and circumstances of this 
ease do not fall within the purview of 
the provisions of Section 77 of the Act. 
He urged that the defendant did not ap- 
pear before the Sub-Registrar either to 
deny or admit the execution of the docu- 
ment. Therefore. he contended that his 
non-appearance before the Sub-Resistrar 
amounted to denial of the execution, 
which does not fall within the purview 
of the: Section 72 to maintain a suit under 
the provisions of Section 77 of the Act. 
Secondly. he contended that the phraseo- 
logy used in Section 72 of the Act is 
different from the phraseology used in 
Section 77 of the Act. He pointed out 
that the words used in Section 72 are ‘re- 
fusing to admit a document to registra- 
tion’ while in Section 77 of the Act, the 
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words ysed are “registrar refused to 
order the document to be registered”, 
Therefore, the sum and substance of the 
contention of Mr. Padmanabhaiah is that 
the non-appearance of the defendant 
before the Sub-Registrar amounted to 
denial of execution and that ‘refusing to 
admit a document to registration’ is dif- 
ferent from ‘refusing to order the docu- 
ment to be registered’ and on both the 
grounds according to him, the suit is not 
eee under Section 77 (1) of the 


8. Mr. H. R. Venkataramanaiah 
learned Advocate for the plaintiff, sought 
to support the findings of the first appel- 
late Court and contended that the non= 
appearance of the defendant before the 
Sub-Registrar to admit or deny the ex- 
ecution of the document for registration. 
did not in law amount to denial of the 
execution. He nextly contended that the 
words ‘refusing to admit the document 
to registration’ found in Section 72 and 
‘the Registrar refuses to order the docu- 
ment to be registered” found in S. 77 of 
the Act have the same meaning without 
any difference, 

9. There fs no force in the cone 
Tentions raised by Mr. Padmanabhiah on 
behalf of the defendant while I see a 
great deal of force in the contentions 
urged on behalf of the plaintiff. 

10. Section 72 (1) lays downs 

“Except where the refusal is mada 
On the ground of denial of execution. an 
appeal shal] lie against an order of a 
Sub-Registrar refusing to admit a docu- 
ment to registration (whether the regis- 
tration of such document is compulsory 


.or optional) to the Registrar to whom 


such Sub-Registrar is subordinate. if 
presented to such Registrar within thirty 
days from the date of the order......... g 
From the provisions of Section 72 of the 
Act, it is clear that no appeal shall be 
preferred under Section 72 (1) on the 
ground of denial of execution. but in all 
other cases. the executee can prefer an 
appeal as provided in Section 72 (1) of 
the Act. 


it. Section 73 (I) of the Act pro» 
vides that where the executant denies its 
execution, an executee should file an ap- 
plication to the Registrar where the Sub- 
Registrar refuses to register on the 
ground of denial of execution relying 
upon the provisions of this Section, Mr. 
Padmanabhiah contended that since the 
defendant having appeared before the 
Sub-Registrar after the due date denied 
the execution of the document. the re- 
medy open to the plaintiff was to file an 
application as required under Section 73 
of the Act and not an appeal under Sec~- 
tion 72 (1) of the Act. He further urged 
that the plaintiff having failed to make 


a 
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an application under Section: 73 (1) of 
the Act and having wrongly preferred an 
appeal against the order of the Sub- 
Registrar refusing to register the docu~ 
ment in question under Section 72 (1), 
the suit filed by the plaintiff under Sec- 
tion 77 (1) is not maintainable. The 
argument of Mr. Padmanabhiah firstly 
assumes that the defendant had appeared 
before the Sub-Registrar, within the due 
date allowed under Section 23 of the Act 
and denial of the execution of the docu- 
ment. Further. it also ignores the posi- 
tion that the Sub-Registrar had power to 
record the statement of the defendant 
when the defendant appeared before the 
due date. It is not disputed that the 
plaintiff presented the document for re- 
gistration within four months from the 
date of the execution as reauired under 
Section 23 of the Act It is also not dis- 
puted that the defendant appeared four 
months thereafter on 13-12-1962 and that 
he failed to make an application for con- 
donation of delay as required under the 
provisions of sub-section (4) of Sec. 34 
of the Act. If the defendant had filed an 
application for condonation of delav and 
got the delay condoned and after pay- 
ment of the penalty prescribed under that 
section and had made a statement before 
the Sub-Registrar there would have been 
some force in the contention of Mr. 
Padmanabhiah that the defendant made 
the statement denving the execution of 
the document. When the defendant has 
failed to comply with the requirements 
of law. whatever statement he made 
subsequent to the date, cannot have any 
Tegal effect. Therefore, it must be taken 
that as matters stood before the due date, 
there was no denial of the execution by 
the defendant before the Sub-Registrar. 
Therefore, the consequent refusal to 
register the document by the Sub-Re- 
pistrar must be said to be on*a ground 
other than the denial of execution. 
Therefore, it is a case which clearly falls 
within the provisions of Section 72 (1) of 
the Act, 


12. There fs another circumstance 
pointed out by Mr. Venkataramaniah 
which supports the contention that the 
defendant had not denied the execution 
of the sale-deed at any stage in the pro- 
ceedings before the registering authority. 
He relied upon the endorsement made by 
the Sub-Registrar on the original of Exhi- 
bit P-3 wherein the Sub-Registrar has 
endorsed that the executant while ad= 
mitting the execution of the document 
refused to Sign on the endorsement on 
the plea of want of consideration. This 
endorsement clearly establishes that there 
is no denial of the execution of the docu- 
ment as required under Section 72 (1) of 
the Act, Further, the orders passed by. 
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the Registrar and also the Sub-Registrar 
fn the proceedings pending before them, 
clearly show that the registration was 
refused. In these circumstances, it is 
not possible to come to the conclusion 
that the registration was refused on the 
ground of denial of the execution of the 
document, but on the ground other than 
the denial of the execution of the docu« 
ment, namely. that the defendant did not 
appear before the Sub-Registrar within 
the time stipulated by law and further 
that he did not take action to get the de- 
lay condoned as required under Sec. 34 
(4) of the Act to appear before the Sub- 
Registrar either to deny or to admit the 
execution of the sale-deed, 


13. Mr. Venkataramaniah relied 
upon two decisions of the Madras High 
Court in support of his contention that 
where the defendant does not deny the 
execution of the document and ‘states 
that there is want of consideration, such 
a case falls within the purview of Sec- 
tion 72 (D of the Act. In Manikka Muda~ 
liar v. Mahammad Zianuddin Saheb, 48 
Mad LJ 221 = (AIR 1925 Mad 519) it has 
been held as follows; 


“The plaintiff presented a document 
executed in his favour before Sub-Regis- 
trar for registration within four months 
of the date of its execution. The Sub- 
Registrar ordered notice to the executant 
who appeared beyond the four months. 
The Sub-Registrar referred the matter to 
the Registrar under Section 34 (4) of the 
Registration Act, forwarding the docu- 
ment also to the Registrar. The Re- 
gistrar passed an order “Registration re+ 
fused” and gave reasons in which he held 
that the delay of the parties in appear- 
ing beyond four months did not ‘come 
under urgent necessity or unavoidable 
accident”. The document was then re- 
turned to the Sub-Registrar. who fur- 
nished to the plaintiff a conv of the 
order. The Sub-Registrar did not follow 
up the order of the Registrar by passing 
an order “Registration refused”. 


In a suit instituted by the plaintiff fd 
obtain registration of the document under 
Section 77 of the Registration Act. held. 
that the suit was maintainable and thaé 
the plaintiffs remedy was not merely to. 
appeal against the order of the Sub-Re« 
gistrar under Section 72 or to apply fo 
the District Registrar under Section 73 
of the Act 


The order passed by the Registrar 
fell under Section 76 (a) of the Act. which 
is wide enough to cover all orders of the 
Registrar refusing registration whether 
Such orders are passed on documents 
presented to him in the first instance of 
otherwise, 
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Procedure proper to be followed by 
the Registrar on a matter being referred 
to him is under Section 34 (4) and pro=- 
viso to Section 34 (1) of the Act.” 

14. In another decision of the 
same High Court in Raniithammal v. 
Sowbagvathammal. AIR 1962 Mad 421, 
Kailasam. J.. has observed in paras, & 
5 and 6 as follows: 

“Provisions of Section 34 of the Re- 
pistration Act are subiect to S. 77 which 
nowhere provides for time within which 
the parties should appear ta admit ex- 
ecution. In order to maintain a suit 
under Section 77 all that is required is 
that there must be a refusal to register 
by the Sub-Registrar, an appeal within 
time to the Registrar. a refusal by the 
Registrar and a suit filed in the Civil 
Court within one month from the order 
of the Registrar refusing registration. 
Where all these conditions are satisfied, 
fhe registering authority cannot refuse 
tọ register the documents. 


Where a document was presented for 
registration within four months of its 
execution, and the executant admitted jts 
execution after expiry of four months 
but refused to register ft on the ground 
that he had not received the considera-~ 
tion and the Sub-Registrar and on ap- 
peal, the District Registrar refused to re~ 
gister it. 

Held that the order of the register- 
fine authcrity refusing to register was 
erroneous. The Registrar was bound to 
register.” 


I am in respectful agreement with the 
ratio of these decisions. It is clear from 
the decision cited above. facts of which 
are more or less similar to the facts in 
the instant case, that the plaintiff was 
entitled to prefer an appeal to the Re- 
sistrar against the order passed by the 
Sub-Registrar. Further, the provisions 
lof Section 34 of the Act are subiect to 
the provisions of Section 77 of the Act, 
and, therefore, the plaintiff. in order to 
maintain a sult under Section 77 is re- 
quired to show that there is a refusal bv 
the Sub-Registrar or the Registrar and 
the suit was filed within one month from 
the date of the order of the Registrar re~ 
fusing to register. In the instant case. 
the plaintiff preferred an appeal against 
the order of the Sub-Registrar refusing 
to register the document. the Registrar 
ismissed the appeal and ordered refusal 
to register the document. and a suit was 
filed within one month from the date of 
the order passed bv the Registrar There- 
ore, the facts as proved in this suit have 
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Mr. Padmanabhiah that the plaintiff 
Should have filed an application under 
the provisions of Section 73 of the Acêf 


and not an appeal under Section 72 0) 
of the Act is devoid of force, 


15. Now, turning to the confen= 
tion that the phraseology used in Ss. 72 
and 77 of the Act is synonymous and 
that they cover two different types of 
eases, the answer js found in the deci- 
Sion in Maneklal Mansukhabhai v. Kastur= 
bhai Manibhai, AIR 1929 Bom 365. 
Murphy, J., at page 368. column No, & 
bas observed as follows: 


“The ruling in this case does not make 
the distinction in question between “ace 
cepting for registration” and “refusing to 
register”. and the argument against the 
applicant’s case. as put before us in ap- 
peal, is based on this ruling. As against 
it we have been referred to Fatechand 
Anandram v. Umaji, AIR 1923 Bom 
187; Gangadhara v. Sambasiva, AIR 
1918 Mad 1082 (SB) and Hossein Abdul 
Rehman & Co. v. Lachmichand. AIR 
1925 Bom 34 where the ruling in Gan= 
gava v. Savava. (1896) ILR 21 Bom 699 
has been distinguished, and its authority 
has been doubted. It seems to me that 
it is not possible, on the construction of 
the relevant sections of this Act. reallv te 
draw a sharp distinction between “ree 
fusal to accent for registration” and “a 
refusal to register.” 


I am in respectful agreement with the 
observations made by their Lordships of 
the Bombay High Court. In view of the 
law laid down in the said decision, the 
second contention of Mr. Padmanabhiah 
also fails. 


16. No other error of Iaw has 
been raised in this appeal. 


17. „For the reasons stated above 
all the contentions raised on behalf of 
the defendant fail. The appeal is dis- 
missed. In the peculiar circumstances of 
the case, each party to bear his own costs 


of this Court, 
Appeal dismissed. 
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A. P. Ravi. Petitioner v. Mysore Ree 
‘venue Appellate Tribunal and others, 
Respondents. 

W. P. No. 4687 of 1970, DJ- 28-8~ 
1973. 

_ Index Note:— (A) Motor Vehicles 
Act (1939), Section 64 (2) (Mysore Am- 
endment) — Further appeal by an ‘ag- 
grieved person’ — Who can file — Per- 
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son aggrieved must have been a party 
before the Tribunal authorised to hear 
appeals under sub-section (1) — (X- 
Ref :— Words and Phrases — ‘Words ‘per- 
Son aggrieved’). 


Brief Note:— (A) The words ‘person 
ggerieved’ in sub-section (1) cannot be 
ronsidered as wider in expression so as 
to allow an appeal under sub-section (2) 

any person even if he was not a party 
before any of the inferior Tribunals. 

(Para 5) 

Another reason is thaf if such a 
(person. merely because he ïs affected. 
were to be permitted to enter into the 
‘proceedings at the stage of a second ap~ 
peal, he might try to introduce fresh facts 
into the case resulting perhaps in a review 
of all the orders made till then in favour 
of one or the other party on record which 
was not the intention of the Legislature 
while enacting Section 64 (2). (Para 6) 
Cases (Referred: Chronological ‘Paras 


(ATR. 1971 SC 385, Pherozsha Gandhi a 


H. M. Seervai 
41880) 14 Ch D 458, Ex. P. Sidebo- 
tham 7 
M. Gopalakrishna Shettv. for Peti- 
fioner; M. R. Venkatanarasimhachar 


{for No. 4). Appa Rao (for No. 5) and 
©. S. Shanthammallappa (for 18). for ’ 
Respondents, 

ORDER :— This petition, which is 


really under Article 227 of the Constitu- 
tion of India. is by a stage carriage ope- 
rator and directed against an order made 
by the Mysore Revenue Appellate Tri- 
bunal, Bangalore (hereinafter called the 
M. R. A. Tì). in Appeal No. 75/70 (M. V.) 
dated 30-6-1970. By that order, the 
M. R. A. T. has rejected the appeal} of 
ag gaa petitioner as not competent 
we 


2. The few facts mav be briefiv 
jet out. The petitioner is a stage car- 
riage operator. holding a permit on the 
route from Mvsore to Maddur. The 4th 
vespondent herein. praved for. the grant 
of the permit between Mysore to Tum- 
kur via.. Mandya. The Regional Trans- 
port Authority concerned. granted the 
permit. subject to a curtailment of the 
route Iving between Mysore and Mandva. 
Before the grant, of this permit, the pro~ 
cedure enjoined by Section 57 (3) of the 
Motor Vehicles Act (hereinafter called 
the ‘Act’). was followed and the applica- 
tion. for a permit had been duly published 
inviting objections from persons inte- 
rested. The petitioner being an opera- 
tor himself. did not choose to file any 
objections as in his view, the proposed 
timings did not affect him. 


3. Not being satisfied with the 
grant, the 4th respondent appealed to the 
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State Transport Appellate Tribunal 
(hereinafter called the ‘S.T.A.'T.). The 
said Tribunal allowed the appeal and 
granted the permit after dispensing with 
the curtailment made by the Regional 
Transport Authority (hereinafter called 
the ‘R.T. A’). The said S.T.A.T. also 
remitted the matter to the R.T.A. con- 
cerned, with a direction that snpitable 
timings might be assigned to the peti- 
tioner. The R.T-A. after hearing the 
parties assigned timings to the service 
of the 4th respondent. Some of the 
other operators who were parties before 
the R.T.A. preferred appeals against 
assionment of such timings. The 4th res- 
pondent also appealed against such as- 
signment of timings. The S. T. A. T. 
modified the fimings and fixed 5-15 A. M. 
as the time at which the 4th respondent 
had to leave Mysore. Agegrieved by the 
said order. both respondents 4 and 16 in 
the present petition. preferred appeals to 
the M. R. A. T. The timing assigned to 
the 4th respondent was again modified 
and fixed at 7.45 A.M. It is to be noted 
that throughout these proceedings, the 
petitioner herein. was not a party. He, 
however had filed an application to be 
impleaded as a party before the S.T. A. T. 
at some stage of the proceedings before 
the said authoritv. The said application 
had been rejected. Earlier to this, the 
petitioner had preferred writ petition: 
Wo. 1877 of 1968. before this Court and 
the same was disposed of on 29-7-1968 
by an order. whereby the matter was 
remanded to S.T.A.T. with a direction 
to consider the application for implead- 
ing filed by the petitioner among other 
matters. It is only after such rejection 
of the said application of the petitioner, 
that the S. T.A. T. modified the timings 
in favour of the 4th respondent. which 
was subsequently taken un in appeal be- 
fore the M. R. A. T. with the aforesaid 
result. The said appeal came to be dis- 
cet as incompetent. Hence this peti- 
On, ` 


4. On behalf of the petitioner, Sri 
M. Gopalakrishna Shetty. the learned 
counsel contended that having regard to 
the facts of the case, particularly as to 
the closeness of timings assigned to the 
4th respondent and himself viz.. 7-45 
A. M. and 8-15 A. M. respectively., it 
would be clear that the petitioner would 
be considerably prejudiced in the opera- 
tion of his service beneficially, and there- 
fore. he was a ‘person aggrieved’ within 
the meaning of Section 64 (2) (Mysore 
Amendment) of the Motor Vehicles Act. 
He further contended that the words 
‘tnerson aggrieved’ are a much wider ex- 
pression than a ‘party aggrieved’. So 
construed, the petitioners appeal be- 
fore the ML R. A. T. would be maintain- 
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able, -notwithstanding the fact that he 
had not objected in the first instance, in 
response to the publication made under 
Section 57 (8) of the Act, and he had 
mot been made a party to any of the pro- 
ceedings in connection with the grant of 
a permit and the assignment of timings 
to the 4th respondent. He placed reli- 
ance on a decision of this Court. where 
a similar expression had been inter- 
preted in the context of an appeal pro- 
vided for under the Mysore (Personal and 
Miscellaneous) Inams Abolition Act. It 
may, however, be mentioned that the 
said decision has been distinguished by 
the M. R. A. T. on the ground that it re~ 
lated to an Act which was not in pari 
materia with the Act, with which they 
were concerned. I see no reason to differ 
from this reasoning of the M. R. A, 'T. in 
regard to the said decision. 


5. On a careful examination of 
the contention urged by Sri Shetty, I 
am not persuaded to agree with it for 
more than one reason. Firstly, it is seen 
from sub-sections (1) and (2) of S. 64, 
that the words ‘person aggrieved’ are 
common to both of them It, therefore, 
follows that the legislature should have 
used these words to convey a meaning 
common to both these provisions. Sec- 
tion 64 (1), as it has come to be re- 
_jnumbered by the Mysore Amendment to 
the Act. clearly, relates to a first appeal, 
if it mav be called as such, by any ‘ag- 
grieved person’. On a eareful conside- 
ration of all the sub-clauses (a) to (h) 
contained in sub-section (1) it will be 
seen that the words ‘persons aggrieved’ 
within the meaning of the said sub-sec- 
tion must necessarily have been parties 
to an order which js appealed against 
under that sub-section. In every Clause 
thereof. which specifies the condition 
under which an appeal could be filed by 
a ‘person aggrieved’, there is a reference 
by implication to a party before the in- 
ferior Tribunal, whose orders are made 
appealable under that sub-section. In 
this view, the words ‘person aggrieved’ 
occurring in sub-section (2) of Sec. 64, 
which provides for a further appeal 
which mav conveniently be described as 
a second appeal. must be given the same 
meaning that the said words carry in the 
context of sub-section (1) of Section 64. 
So construed, it would be clear that a 
‘person aggrieved’ within the meaning of 
Section 64 (2) of the Act. must have been 
a party before the Tribunal! authorised to 
hear appeals under sub-section (1) of 
Section 64. The petitioner is not one 
such ‘person aggrieved’. 


6. There is another reason whv 2 
*person aggrieved’, if he is not a party 
before any of the inferior Tribunals, 
should not be allowed an appeal under 
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Section 64 (2) of the Act. It is conceive 
able, as in the instant case, that a person 
who is not a party might be affected by 
any order made by the authorities cons 
stituted under the Act. If such a per- 
son is allowed to appeal under S. 64 (2) 
of the Act, in my view, it might lead to 
anomalous situation. It is this: If such 
a person, merely because he is affected, 
were to be permitted to enter Into the 
proceedings at the stage of a second ap- 
peal, he might try to introduce fresh 
facts into the case resulting perhaps in a 
review of all the orders made till then 
in favour of one or the other party on 
record. Such an intention could not be 
lightly imputed to the Legislature whil 
enacting Section 64 (2) of the Act. 


Te Lastly, in this context. an 
enunciation of James L.J. in Ex P. Side- 
botham, (1880) 14 Ch D 458 may be 
usefully referred to. ‘This enunciation, 
although rendered in the context of 
bankruptey proceedings, has been refers 
red to with approval by the Supreme 
Court in the context of a proceeding 
arising under the Advocates Act, in Adi 
Pherozsha Gandhi v. H, M, Seervai. ATR 
1971 SC 385. 


8. -In Sidebotham’s case (1880) T2 
Ch D 458, James, L.J., has stated the 
positicn thus; 

“But the words ‘person __aggrieved* 
do not really mean a man who is dis- 
appointed of a benefit which he might 
have received if some other order had 
been made. A ‘person aggrieved’ musf 
be a man who has suffered a legal srieyv~ 
ance, a man against whom a decision has 
been pronounced which has wrongfully 
deprived him of something, or wrongs 
fully refused him something or wrong- 
fully affected his title to something” 
(emphasis {italics} by the Court). 


It is clear from the above enunciation 
that a ‘person aggrieved’ is one against 
whom a decision must have been pro= 
nounced. This can happen only when 
he is a party to a proceeding, wherein 
the order with which he is aggrieved, has 
been passed. 


9. For the above reasons. the 
order of the M. R. A. T. impugned herein 
must be accepted as correct. The peti- 
tion. therefore. fails and is accordingly 
dismissed, but in the circumstances of 
the case, the parties are directed to bear 


their own costs, 
Petition dismissed: 
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= Sree Venkataramana Temple Board 
of Education, Karkala, Petitioner vy. C. 


Manjunatha Kamath and others. Respon- 
dents. 


Civil Revn, Petn, No, 987 of 1973, 
D/.. 1-8-1973. 

(A) Civil P. C. (1908), O. 46, R. T 
g+ Appointment of Receiver — Injunc- 
tion in favour of one of the parties, in 
force — Appointment of Receiver not 
prohibited. (Para 

(B) Civil P. C. (1908), Section 115 — 
Receiver appointed, though no acts of 
mismanagement or waste alleged — Ap- 
pellate Court confirming order of ap- 
pointment on a finding of . mismanage- 
ment — Order not vitiated by any error 
of jurisdiction — No interference — 
Moreover, where the receiver had taken 
over management of educational mstitu- 
tions, it would not be proper to make 
frequent change of management — (X- 
Ref. :— O. 40, R. 1). {Paras 5, 6) 


= U. I. Narayana Rao, for Petitioner; 
= P. Holla. for Respondents Nos. L & 3 

ORDER :— The petitioners ara ag- 
prieved by the order appointing a recei~ 
ver to manage certain educational in- 
stitutions which were formerly managed 
by them, 

2. They filed O. S. No. 168/71 
for declaration that they are the duly and 
validly constituted members of Shree 
Venkataramana Temple Board of Edu- 
tation and entitled tq manage and con- 
duct three schools pertaining to the tem- 
ple. The suit was also for permanent in- 
function 40 restrain the defendants from 
interfering in their management. The 
plaintiffs obtained a temporary jintunc- 
tion. The appeal against the said iniunc- 
tion order is pending disposal. before the 
Court of the Civi) Judge at Udipi. When 
the injunction order was thus operative 
against the defendanis, the defendants 
filed an application under Order XL, 
Rule 1, Civil P. C. for appointment of a 
receiver complaining that the said schools 
are not properly managed bv the plain- 
tiffs. The trial Court. after enauiry ap- 
pointed one of the members of the Local 
Bar as a receiver. The plaintiffs appeal- 
ed. The learned Civil Judge while af- 
firming the order of appointment of the 
receiver, has dismissed the appeal. Hence 
this revision petition. 

3e Sri U. L. Narayana Rao, learn- 
gd counsel for the petitioners urged two 
points, viz, (1) that it was not proper 
for the trial Court to’ appoint a receiver 
to manage the properties in respect of 
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which, there is already an order of ins 
junction in favour of the plaintiffs; and 
(2) that the defendants did not prove anv 
mis-management of the educational in« 
stitutions by the plaintiffs. and therefore, 
the appointment of the receiver was 
without jurisdiction. 

4 On the first contention, I do 
not think that there is anv impropriety 
or illegality committed bv the Court. If 
circumstances of any case. justify the 
appointment of a receiver, the Courts do 
well in exercising discretion by appoint- 
ing a receiver and preserving the pro« 
perty în dispute. Order XL. Rule I, 
Civil P. G gives a wide power to the 
Court to appoint a receiver, if it is iust 
and convenient. Such appointment could 
be made at any time not onlv on the 
application of a party to the suit but also 
of one who is not a party to the suit, but 
interested jn the preservation of the pro- 
perty. It can do so even suo motu. There 
is no inflexible rule that the Court 
should not appoint a receiver to manage 
the suit properties in respect of which 
there is an iniunction in favour of one 
of the parties to the suit. 

5. Turning now to the second con= 
tention, it is true that the defendants did 
not snecifv. in their application. the acts 
of mis-management or waste committed 
by the plaintiffs. The trial Court also_ 
has not specifically stated the acts of mis- 
management. But the appellate Courf 
in its elaborate judgment has held that 
the plaintiffs are mis-managing the edu- 
cational institutions. On that ground if 
has affirmed the order of appointment of 
the receiver, 

6. £ do nof think that I ean dis- 
turb the said finding in my revisional 
jurisdiction, as the anpellate order is not 
vitiated by any error of jurisdiction. 
There js one other reason why I should 
not interfere at this stage. The receiver 
has already taken over the management 
of the institutions when this Court vacat- 
ed the stay order after notice to the res~ 
pondents. Jt is therefore not proper to 
dispossess the receiver from his manage- 
ment of the educational institutions, The 
Educational] Institutions should not be 
made to suffer by frequent change of 
management. 

4. Having regard fo the suit and 
the counter-suit which is filed by tha 
petitioners and respondents, it is proper 
that the trial Court, should expeditiously 
dispose of those suits. ie O. S. 111/72 
and O. S. 168/71 as early as possible. 

8. With the above observation, 
this revision petition is dismissed, but no 
costs, 





Revision dismissed, 
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FULL BENCH 


CHANDRASHEKHAR, BHIMIAH AND 
VENKATARAMIAH, JJ. 


Murugharajendra Co., Petitioner . v. 
Chief Controlling Revenue Authority and 
others, Respondents. - 


= C. R. CG No, 4 of 1972, Dj- 22-11- 
1973. 


_ Index Note:— (A) Mysore Stamp 
Act (34 of 1957), Section 2 (1) (7): Sch., 
Article 6 — Applicability — Letter con- 
taining a reference to a completed mort- 
gage by deposit of title deeds — Held 
not an instrument evidencing agreement 
relating to equitable mortgage within 
Article 6 — In deciding nature of such 
document intention of parties thereto has 
to be considered —~ (X-Ref:— T. P. Act 
(1882), Section 58 (1) (i) 


Brief Notez— (A) A mortgage by 
deposit of title deeds can be created by 
handing over the title deeds by the bor- 
rower to the lender with the intention 
that those documents shall constitute 
the security for the debt. But if the par- 
ties choose to reduce the contract to 
writing. that document alone would be 
the sole evidence of its terms. Such an 
instrument requires to be registered 
under Section 17 of the Registration Act 


The essential factor which deter- 
mines whether a document is one by 
which an equitable mortgage is created 
is the intention of the parties. thereto. 
The existence or otherwise of such inten~< 
tion can be established either by the 
documents produced bv the parties or by 
oral evidence or by both. 


Where there was already an taui- 
fable mortgage of Company's fixed ass 
sets, the Company wanting ‘to borrow 
additional sum requested the Bank to 
advance the additional sum on the self 
same assets and the Bank having agreed 
fo the proposal got a resolution of its 
Board of Directors passed therefor and 
{Informed of it by a letter in which re~ 
ference to earlier mortgage bv deposit of 
title deeds was made, on the question 
whether the letter was liable fo stamp 
duty, 


Held on facts thaf the Tetter was 
nog intended by the mortgagees to 
be the sole repository of the terms 
of the equitable mortgage, but if ‘was 
only an acknowledgment of an already 
concluded equitable mortgage and as 
such is not Hable to stamp duty under 
Article 6. AIR 1965 SC 430 and AIR 
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1973 Mys 310, Foll;: AIR 1931 PC 36, 
Rel. on. (Paras 5 to 10) 
Cases Referred: Chronological Paras 


AIR 1973 Mys 310 = (1973) 2 Mys LJ 73, 


Rajamma wv P. Krishnanandagiri 
Goswamy 


AIR 1965 SC 430, K. J. Nathan v. S. V. ` 
Maruthi Rao 6 
AIR 1965 SC 1591, United Bank of India 
Lia, v. Lekharam Sonaram and 

0. 


5,8 
AIR 193% PC 36, Sundarachariar v, 
Nalayana Ayyar 8 


(1812) 34 ER 496. Whitbread, Ex 
Parte 6 


-> B. G. Sridharan, for Petitioner: M. P. 
Chandrakantraj Urs (Govt, Advocate), 
for Respondents. 


OBDER :— The above case arises ouf 
of a reference made bv the Chief Con« 
trolling Revenue Authority under Sec« 
tion 54 of the Mysore Stamp Act, 1957, 
(hereinafter referred to as the Act). The 
question for consideration in this case is 
Whether a document addressed by M/s, 
Murugharajendra Co. ‘for and on behalf 
of itself and Sri Shankara. Textile Mills 
Ltd, Davengere (hereinafter referred to 
as the mortgagors) in favour of the. 
Manager, State Bank of Mvsore (hereinz 
after referred to as the mortgagee). is 
liable for stamp duty under Article 6 of 
the Schedule of the Act, 


2 The facts Jeading fo the above: 
reference are these: 

The mortgagors had borrowed from 
the mortgagee a sum of Rs. Six lakhs 
under an equitable mortgage. the title 
deeds relating to certain immovable pro» 
perties. In Januarv 1965. the mortgagor 
approached the mortgagee to advance an 
additional sum of Rs. Five lakhs under 
an eguitable mortgage on the security off 
the title deeds already deposited by them 
under the first mortgage. The mortgagee 
having agreed to advance the sum the 
mortgagors got a resolution passed on 
29-1-1965 of the Board of Directors of 
Sri Shankara Textile Mills Ltd. autho- 
Tising its Managing Agents M/s. Murughae- 
rajendra Co. to borrow an additional sum 
of Rs. Five lakhs under an eauitable 
mortgage on the security of the title 
deeds already deposited with the mort= 
gapee under the first mortgage. On 
30-1-1965 they wrote a letter to the 
mortgagee which reads as follows: 


“We, M/s. Murugharajendra Co. a 
registered firm. the duly appointed 
Managing Agents of Sree Shankara 
Textile Mills Ltd. Davangere, as agreed 
upon in person and beine duly authorised 
bv Resolution No. (10) iii passed by the 
Board of Directors of the Co. on 29-1+ 
1965. true copy whereof is enclosed herca 
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„with, have deposited this dav (the title 
deeds is enclosed hereto. have deposited 
this day), the title deeds relating to the 
fixed assets of the said Company, con- 
sisting of lands, buildings and installed 
machinery, as per list enclosed to the 
memorandum of mortgage by deposit of 
title deeds. for the repayment of Rs. Six 
lakhs with interest thereon. executed by 
us on 10-10-1960. and asreed that vour 
bank may continue to hold the said title 
deeds as security by way of equitable 
mortgage for the due repayment on de~ 
mand with interest at 34 per cent more 
than the Reserve Bank of India rate with 
a minimum of 8 per cent of the addi- 
tional sums further advanced and to be 
advanced to the extent of Rs. Five lakhs, 


List of title deeds: l 
tg ž% kE FE 


for Sree Shankara Textile Mills 
Eor ARERR A Company 
Sd/. 


Partner 
Managing Agents” 


After the above letter was written, 
the Registrar of Companies was request- 
ed to register the mortgage under S. 125 
of the Companies Act. Along with the 
documents filed before him. a copy of the 
letter dated 30-1-1965 extracted above 
was also filed. On going through the 
said letter, the Registrar of Companies, 
being of the opinion that the letter was 
liable for stamp dutv under Article 6 of 
the Act, impounded the same and _ for 
warded it to the Deputy Commissioner, 
Chitradurga. for recovery of duty and 
penalty. The Deputy Commissioner in 
his turn referred the matter to the Asst. 
Commissioner, Davangere. ‘The Asst. 
Commissioner having felt doubt as to the 
stamp duty with which the document was 
chargeable. drew up a statement of the 
ease and referred it with his own opinion 
for the decision of the Chief Controlling 
Revenue Authoritv under Section 53 (2) 
of the Act. The Chief Controlling Reve-~ 
nue Authority held that the document 
was liable to stamp duty under Art. 6 of 
the Act. as according to him the docu- 
ment was an instrument evidencing an 
agreement relating to the deposit of title 
deeds. Thereafter, the Assistant Com~ 
missioner intimated the Registrar of 
Companies that stamp dutv of Rs. 2,025 
fogether with a penaltv of Rs. 10 was 
recoverable from the mortgavgors. The 
mortgagors having credited. under pro- 
test, the duty and penalty referred to 
above, filed a writ petition in W. P. No. 
1585 of 1967 on the file of this Court, 
questioning the correctness of the above 
order. This Court by its order passed 
in the writ petition, directed the Chief 
Controlling Revenue Authority to make 
a reference under Section 54 (13 of the 
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Act. Pursuant to the said direction. the 
Chief Controlling Revenue Authority has 
made the above reference, 


3. The contention of the mortgae 
gors before us was that the document in 
question was not chargeable to duty 
under Article 6 of the Schedule to the 
Act as it was not an instrument evi+ 
dencing an agreement relating to a mort= 
gage by deposit of title deeds. but it was 
only a letter containing a reference toa 
completed mortgage by deposit of title 
deeds. It was argued that it was not the 
intention əf the parties that the letter in 
question should be considered as the sole 
repository of the terms of the equitable 
mortgage, but in fact the mortgage had 
been completed by the delivery of the 
title deeds to the mortgagee. 

4. The expression ‘instrument® js 
defined In Section 2 (1) (3) of the Act as 
follows ; 


* Instrument” includes every doc 
ment by which any right or liability is, 
or purports to be, created. transferred, 
limited, extended, extinguished or re- 
corded,” 


o The manner in which a mort- 
Kase by deposit of title deeds can be 
created has been explained by the 
Supreme Court in United Bank of india 
Ltd. v. M/s. Lekharam Sonaram & Co. 
AIR 1965 SC 1591 as followss 


“A mortgage by deposit of title 
deeds is a form of mortgage recognised 
by Section 58 (1) of the Transfer of Pro- 
Derty Act which provides that it may be 
effected in certain towns (including Cal- 
tutta) where a person delivers to a credi- 
for or his agent documents of title to 
immovable property with intent to create 
a security thereon: in other words, when 
the debtor deposits with the creditor 
title deeds of his property with an intent 
fo create a security the law implies a 
contract between the parties to create a 
mortgage and no registered instrument 
is required under Section 59 as in other 
Classes of mortgages. Jt is essential fo 
bear in mind that the essence of qa mort- 
gage by deposit of title deeds is the 
actual handing over by a borrower to the 
lender of documents of title to immove= 
able property with the intention tha? 
those documents shal] constitute a secus 
rity which will enable the creditor ulti- 
mately to recover the money which he 
has lent. But if the parties choose fo 
reduce the contract to writing. this im- 
plication of law is excluded by their ex 
press bargain, and the document will be 
the sole evidence of its terms. In such 
a case the deposit and the document both 
form integral parts of the transaction and 
are essential ingredients fn the creation 
of the mortgage. It follows that in such 
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a case the document which constitutes 
the bargain regarding security reauires 
registration under Section 17 of the 
Indian Registration Act, 1908. as a non= 
testamentary instrument creating an inte- 
rest in immovable property, where the 
value of such property is one hundred 
rupees and upwards. If a document of 
this character is not registered it cannot 
be used in the evidence at all and the 
transaction itself cannot be proved by 
oral evidence either.” 


Jt is clear from the opinion of fhe 
Supreme Court extracted above that a 
mortgage by deposit of title deeds can 
be created by handing aver the title 
deeds by the borrower to the lender with 
the intention that these documents shall 
constitute the security for the debt. But 
if the parties choose to reduce the can- 
tract to writing, that document alone 
would be the sole evidence of its terms. 
In the latter case, the document shall 
have to be treated as an instrument 
creating a right in favour of the mortga~ 
gee to recover the loan from the proper- 
ties to which the title deeds relate. Such 
an instrument requires to be registered 
under Section 17 of the Registration Act. 
as a non-testamentary instrument creat- 
ing an interest of the value of Rs. 100 
and upwards in immovable property. It 
would also become liable for stamp duty 
under Article 6 of the Schedule to the 
Act. Hence the essential factor which 
determines whether a document is one 
by which an equitable mortgage f is 
created is the intention of the parties. 
The existence or otherwise of such in- 
tention can be established either bv the 
documents produced by the parties or 
by oral evidence or by both. 


6. We shall now proceed fo con= 
sider whether the parties intended to 
create an equitable mortgage by the 
letter dated. 30-1-1965 or whether the 
said letter is a mere record of an equi- 
table mortgage which had already been 
created by. delivery of title deeds. On 
going through the said letter which is 
extracted, above. we feel that it is not 
happily worded. There are one or two 
grammatical mistakes also in it. A fair 


reading of the letter shows that there 


Was no physical delivery of title deeds by 
the mortgagors to the mortgagee on 30-1- 
1965 with the intention of creating an 
equitable mortgage. What was actually 
done was that the title deeds which were 
already in the possession of the mortga< 
gee under the earlier mortgage for 
Rupees six lakhs, were acknowledged 
by both the parties as being held 
by the mortgagee as security for the ad- 
ditional sum of Rupees five lakhs lent 
on 30-1-1965. It has to be presumed that 
in the instant case, there has been con- 


structive delivery of title deeds on 30-I= 
1965, though not actual, and such cone 
structive delivery is sufficient in the eya 
of law to conclude an equitable morte 
gage. The above view receives support 
from the following passage extracted 
from the decision of the Supreme Court 
in K. J. Nathan v, S. V. Maruthi Rao, 
AIR 1965 SC 430: 


“The decision in Whitbread Ex Parte, 
(1812) 34 ER 496 throws some Hight on 
the legal requirements of delivery of 
title-deeds. There, the petitioner claim- 
ed a lien, as an equitable mortgage. by 
deposit in 1808 of the lease of a public- 

ouse as a collateral security for £1000, 
lent to the lessee on his promissory note. 
and a subsequent advance of £100 made 
in January 1810. One of the points moot- 
€d was whether the subsequent advance 
of £100 was also charged on the pro- 
perty covered by the document. The 
learned Chancellor in that context made 
the following observation; 


‘If the original bargain did not Took 
to future advances, no subsequent ade 
Vance can be a charge, unless the stbse~ 
quent transaction is equivalent to the ori- 
final transaction. If it is equivalent to a 
redelivery of the deed. receiving it back 
as a security for both sums, that will dog 
as it cannot depend upon that mere forms 
but I shall require them to swear exe 
pressly, that when the sum of £ 100 was 
Ae it was upon the security of the 

eposit.” 


The said observations emphasise the 
Substance of the transaction rather than 
the form. It implies that a debtor. who 
has already effected a mortgage by de« 
posit of title deeds in respect of an eare 
lier advance, need not go through the 
formality of receiving back the said docu- 
ments from the creditor and formally re= 
delivering them to the creditor as secus 
rity for further advances taken by him. 
It would comply with the requirements 
of law if there was clear evidence that 
the documents already deposited with thea 
creditor would also be charged by wav of 
deposit of title-deeds in respect of the 
further advances. The doctrine accept« 
ed by this decision may. for convenience 
of reference, be described as the doctrine 
of constructive delivery. ‘Learned coun< 
sel for the respondent attempted to cons 
fine the scope of this decision to a case 
of further advances on the basis of 
documents already deposited with the 
creditor in respect of earlier advances. 
It is true that the principle was enun- 
clated in the context of the said facts, 
but is of wider application. In our view, 
the same principle will have to be in« 
voked wherever documents of title have 
already been in the possession of credi- 
tor at the time when the debtor seeks to 
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create a mortgage ‘by deposit of title- 
deeds ....... ieee 


We, therefore, hold that there was con 
structive delivery of title deeds which 
‘were already in the possession of the 
‘mortgagee as security for the additional 
loan of Rupees five lakhs, 


7. The next question is whether 
fhe parties intended that the document 
dated 30-1-1965 should be considered as 
the sole evidence of the equitable mort- 
gage. The document refers to an ear- 
lier oral agreement when it recites "as 
agreed upon in person”. Later on it refers 
to a deposit of title deeds alreadv made 
when it recites “have deposited this day 
the title deeds.” and an earlier agree- 
ment regarding the loan and the rate of 
interest pavable thereon when it recites 
(have) agreed that vour bank may con- 
tinue to hold the said title deeds as secu- 
rity by wav of eauitable mortgage for the 
due payment on demand with interest 
vecacnueeess ” The document does not state 
that an equitable mortgage was being 
created by the execution of the same by 
‘the mortgagors. It is in the nature of a 
record of what had been done earlier by 
the eonstructive deliverv: of title-deeds 
with the intention to create an equitable 
mortgage. 


&. In Sundarachariar wv- _Nalavana 
Ayyar, AIR i931 PC 36 the Privv Coun- 
cil was concerned with a document al- 
most similar to the one tn auestion in 
this case. The facto of that case are 
these: A person in Madras gave a pro-= 
missory note and on the same day gave 
a memorandum which contained a list 
of the title deeds with the introductory 
words “as agreed upon in person, I have 
delivered to vou the under-mentioned 
documents as security”. The Privy Coun- 
cil was of the view that the memorandum 
was delivered to the mortgagee. It was 
held that the memorandum remained a 
list of the documents deposited and 
nothing more. The above view of the 
Privy Council has been approved bv the 
Supreme Court in the case of United Bank 
of India Ltd. AIR 1965 SC 1591 and is 
followed by this Court in Rajamma V. 
P. Krishnanandasiri Goswamv. 1973 (2) 
Mys LJ 73 = (AIR 1973 Mys 310). ~ 


9. But it was argued bv Sri M. P. 
Chandrakanta Rai Urs, learned Govern- 
ment Advocate, relying upon the resolu- 
tion of the Board of Directors of Sree 
Shankara Textile Mills Limited that the 
parties intended to conclude the bargain 
by the execution of a document and that 
the letter dated 30-1-1965 was the said 
document. The relevant part of the re- 
Solution reads as follows :— 

T+ was further resolved to give an 
undertaking to the said Bank, wunder~ 
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taking to execufe a regular mortgage 

eed in respect thereof on the requisite 
stamp paper and get the same executed 
under Company’s seal and in conformity, 
with the Comnanv’s Articles of Associa- 
tion and get the same registered as and 
when the said Bank demands.” 


We do not think that the learned Govern= 
ment Advocate is right in his contention. 
The portion of the resolution extracted 
above only States that as and when the 
mortgagee demands. a regular mortgage 
deed could be executed. There was no 
such demand made by the mortgagee in 
this case. In anv event the letter dated 
30-1-1965 cannot be considered as the 
regular mortgage which the parties in- 
tended to execute. The resolution was 
only intended to clothe the Managing 
Agents of the Company to conclude the 
loan transaction and. if necessary. to ex- 
ecute qa formal deed. The resolution how- 
ever did not. prohibit the conclusion of 
the deal without the execution of a for- 
mal deed, if it was possible to do so. 


10. We. therefore, hold that the 
letter dated 30-1-1965 was not intended 
by the mortzagees to be the sole reposi- 
torv of the terms of the equitable mort- 
pape, but it was onlv a letter containing 
an acknowledgment of an already con- 
eluded eauitable mortgage. 
fore, not an instrument by which any 
right or liability was created in respect 
of immovable property. 


11. Tn the result, we hold that the 
document dated 30-1-1965 is not an in= 
strument evidencing an agreement re- 
lating to deposit of title deeds and is not 
liable for stamp duty under Article 6 of 
omens to the Mysore Stamp Act; 

Reference answered accordingly. 


~~ 
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NESARGI, J. 

Midche Linge Gowda and others, 
Petitioners y. Channamma, and another, 
Respondents. 

Civil Revn, Pein. No. £425 of 1973, 
D/- 9-7-1973. 

Index Note :— (A) Civil P. C. (1908), 
Order 39. Rule 1. Order 43. Rule 1 (r) — 
Application for ad mterim injunction — 
Even after hearing both sides application 
adjourned for hearing on merits with a 
direction to both the parties to maintain 
status quo — Such an order cannot be 
treated as one under Order 39, Rule 1 
— Hence not appealable under O. 43, 

l (Para 7) 
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Cases Referred: Chronological Paras 
AIR 1964 Assam 81, United Club v. 
Nowgking Football Assn. 8 
AIR 1951 All 8,- H. Bevis & Co. v. Ram 
Behari 8 
AIR 1951 All 558, L. D. Meston School 
Society v. Kashi Nath Misra 8 
AIR 1951 Cal 446. Saraiu Prasad Singh 


_ V. Ganga Prasad Shah 8 
41885) ILR 7 All 559, Amolak Ram v. 
Sahib Singh 8 


S. M. Gopal. for Petitioners: S. G. 
Dodda Kalegowda. for Respondent No. 1. 


ORDER :— This revision petition is 
directed against the order passed on 6-6- 
1973 bv the Civil Judge, Mandva, in 
M A. No. 23 of 1973. 


2. The petitioners are defendants 
2 to 4in O.S. No. 184 of 1973 lying on the 
file of the Munsiff, Mandya. Ist respon- 
dent is the plaintiff and the 2nd respon= 
dent is defendant 1. The parties to this 
petition will be referred as nlaintiff and 
PT OHR 1 to 4 in the course of this 
order. 


„~ .3. The few facts necessary for a 
decision in this petition may be narrated 
briefly ag follows: 


4, ‘The plaintiff filed the aboye- 
mentioned suit on 20-3-1973 pravine for 
Issue of permanent injunction against 
the defendants. Along with the. plaint. 
she filed I. A. No. 1 under Order 39, 
Rule 1 of the C. P. C. praving for issue 
of temporary injunction pending disposal 
of the suit. On 20-3-1973 itself, the 
plaintiff requested the Munsiff to grant 
ad interim injunction, but as the records 
show. the learned Munsiff thought it fit to 
fssue notice to the defendants as provid- 
ed in Rule 3 of Order 39. Civil P. C, The 
defendants appeared through their Coun- 
sel by 19-4-1973 and filed their written 
statements and objections to I. A. No. 4. 
The proceedings of the Mumsiff for that 
day disclose that defendants were heard. 
Then the Munsiff recorded the following 
in the order-sheet, 


“Heard the Advocates. The nartv 
whosoever is in possession is to maintain 
the status auo. The parties to maintain 
status auo until an order on merits is 


passed, 
Sd/- B. N. Lalge l 
For Issues and to hear I. A. No. & by, 
28-5-1973 
Sd/. B. N. LÆ 


fē Is this order that the plaintiff challenga 
ed in appeal in the Court of the Civil 
Judge, Mandya. The learned Civil Judge 
after entertaining the appeal and hear- 
ing both sides, has held that there was 
ample material before the Munsiff to 
enable him either to pass a temporary 
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injunction order or to reject I.A. No. 2% 
and the Munsiff ought to have applied his 
mind and exercised his discretion in re~ 
gard to that aspect of the matter, but 
the Munsiff has failed to do so and. 
therefore, it was just that the appeal was 
to be allowed and the injunction order 
was to be issued. It is this order of the 
Civil Judge that is challenged jn this 
petition. 


5e Sri M. S. Gopal, the Tearned 
Advocate appearing on behalf of the peti- 
fioners, urged in the first instance that 
there was no order that can be said to 
Tie either under Order 39. Rule 1. or 
Order 39. Rule 4, Civil P, C. passed by 
the Munsiff on 19-4-1973 and therefore, 
the order passed by the Munsiff on that 
dav could not have been appealed against 
in the Court of the Civil Judge, Mandya, 
and hence, the appeal before the Civil 
Judge was not maintainable. It is on 
this basis he contended that the order 
passed by the Civil Judge is without 
Jurisdiction and, therefore. it is to be set 
aside. He nextly urged that even if in 
the alternative it is held that the appeal 
was maintainable in the Court of the 
Civil Judge, Mandva. the Civil Judge 
ought not to have exercised his discre- 
tion for the first time but ought to have 
directed the Munsiff. Mandya, to exercise 
discretion vested in him by Order 39, 
Civil P. C. and proceed to nass suitable - 
orders on I. A. No. 1 


6. Sri S. G. Dodda Kalegowda. 
the Jearned Advocate appearing on be- 
half of respondent 1 plaintiff vehement- 
ly contended that the order passed by the 
Munsiff on 19-4-1973 amounted to rejec- 
tion of I. A. No.1, and. therefore, should 
be considered as an order passed under 
Order 39, Rule T, Civil P. C. and 
hence, it was appealable and the learned 
Civil Judge was right in entertain- 
ing the appeal and allowing the same. 
He nextly urged that even in casa 
it is held that the appeal was not main- 
tainable, this Court could in exercise of 
its revisional power under Section 115. 
Civil P. C. go into the merits of tbe 
matter and hold that the plaintiff was 
entitled to temporary jniunction as 
orined by the Civil Judge. and. there- 
fore, confirm that part of the order of the 
Civil Judge. 

_ Ye What is clear from fhe above 
stated facts fis that the plaintiff did noft 
prefer anv ap against the proceedings 
that took place on 20-3-1973 in the Court 
of the Munsiff, Mandya. It is to be ree 
membered that the plaintiff asked for ad 
interim or ex parte injunction on that 
day, but the same was not granted and 
a notice as contemplated under Order 39, 
Rule 3, Civil P. C. was issued. The pro< 


~ 
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«geedings dated 19-4-1973 in the Court 
«of the Munsiff, Mandya. have been al- 
weady excerpted above. It is plain that 
“s0 far as I No. 1. the application of 
the plaintiff for grant of temporary in- 
“gunction, is concerned, the Munsiff, 
@2yen after hearing the arguments of Ad- 
~vocates on both sides, thought it fit to ad- 
wourn I. A. No. 1 for hearing to 28-5-1973. 
ït is hence manifest that the Munsiff -did 
mot express any opinion in regard to the 
merits of I. A. No. 1 on 19-4-1973. but 
postponed hearing of I. A. No. 1 to 28-5- 
1973. The contention of Sri Doddakale 
“Gowda is that the observations made by 
the Munsiff that the party whosoever is 
in possession, is to maintain the status 
<quo until an order on merits is passed, 
‘would lead to a conclusion that the Mun- 
sif passed an order rejecting I. A. No. 1. 
“YZ am unable to atcede to this contention 
men- 
“tioned clearly later on, stating that hear- 
tng of I. A. No. 1 was to take place on 
“38-5-1973. If he had rejected the re- 
quest of the plaintiff on I. A. No. 1 he 
“~would not have postponed the hearing of 
1. A. No. 1 to a future date as there would 
“nave been no occasion to do so. It is, 
f hence, to my mind, clear that the Munsiff 
a simply. as a sort of observation and may 
ope aS a warning to the parties not to 
‘jereate any further dispute between them- 

selves, mentioned in the order-sheet of 
that dav that the party. whosoever was 
in possession, should maintain the status 
quo till an order on merits came to be 
passed. In view of this state of affairs, 
I hold that no order in I, A. No. 1 was 


{passed by the Munsiff on 19-4-1973 and, 


, hente. there is no scope for any conten- 
ition that I. A. No. 1 was rejected on 
\19-4-1973 and therefore, that order was 
jan order under Order 39, Rule 1, ivil 
1P. C. and, hence, appealable under O. 43. 
R. 1 f(r). Civil P. C. The contention of 
Sri M. S. Gopal is. in my opinion, sound 
and is to be upheld 


8. Sri Doddakala Gowda, sought 
‘support from the decision in Saraju Pra- 
‘sad Singh v. Gangaprosad Shah, AIR 
1951 Cal 446. It is seen therefrom that 
mil that is laid down therein is that an 
order granting an interim injunction i.e. 
‘prior to issue of notice to the defendants, 
“is an order under Order 39. Rule 1. Civil 
P. C. and, hence, appealable under O. 43. 
"R. F (r). Civil P. C. It is clear that this 
.€ecision is not applicable to the facts and 


“Circumstances of the case. He then 
placed reliance on the decisions in H. 
“Bevis & Co. v. Ram Behari AIR 1951 


All 8: L. D. Meston School Society v. 
“Kashi Nath Misra, AIR 1951 All 558 and 
“United Club v. Nowgking Football Assn. 
„AIR 1964 Assam 81. The decisions in H. 
“Bevis & Co.’s ease and L, D. Meston 
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School Society’s case are rendered plac- 
ing reliance on the decision reported in 
(1885) ILR 7 All 550. In both these de- 
clsions, jt is laid down that an order 
granting ex parte injunction i. e. prior to 
issue of notice to the defendants, is an 
order that falls under O. 39. R. 1. Civil 
P C. and, therefore, is appealable under 
Order 43, Rule 1 (r) Civil P. C€. I am 
unable to see how these decisions can be 
of any assistance to the case of respon- 
dent 1. The decision in United Club’s 
case AIR 1964 Assam 81 is rendered 
following the decision in L. D. Meston 
School Society’s case, AIR 1951 All 558. 
Sri Doddakale Gowda attempted to utge 
that the facts and circumstances available 
in the decision in United Club’s case. AIR 
1964 Assam 81 are similar to the facts 
and circumstances under consideration. 
What had happened in the said case was 
that the order in the first instance was 
granting of ad interim injunction and issu- 
ing of notice to the defendants. Thereafter 
the defendants appeared and filed their 
objections and the hearing of the in- 
junction application was being postponed 
on the ground that evidence was to be 
recorded, .In the meanwhile, the defen- 
dants preferred an appeal against the 
order granting ad interim injunction and 
it was contended that the appeal was nob 
maintainable as final orders on the in- 
junction application were still to be pass- 
ed in the lower Court. Their Lordships 
held that an appeal was maintainable and 
the fact that the defendants had appear- 
ed and filed their objections and their 
objections were about to be considered. 
would not be a ground coming in the way 
of filing an appeal by the defendants. 
Here again. I fail to see how this deci- 
sion can be of any assistance to the con- 
tention put forward by Sri Doddakale 
Gowda. 


9. In view of the foregoing rea- 
I have no hesitation in holding 
that no order was passed by the Munsiff. 
Mandya, on 19-4-1973 and much less an 
order falling either under Order 39. 
Rule 1 or under Order 39, Rule 4 of 
Civil P. C. Hence. no appeal could have 
been preferred to the Court of the Civil 
Judge, Mandya, and. therefore. M. A. 
No. 23 of 1973 was not maintainable. The 
Civil Judge. Mandya, had no jurisdiction 
to entertain the appeal and pass the im- 
pugned order. It deserves to be set aside. 


10. The last contention of Sri 
Doddakale Gowda that this Court, in 
exercise of its jurisdiction under S. 115 
of Civil P. C., should uphold the decision 
of the Civil Judge in granting temporary 
injunction to the plaintiff. cannot be con- 
sidered because the matter is clearly 
pending before the Munsiff and the par- 
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ties have filed their statements and it is 
for the Munsiff to consider the material 
before him. apply his mind and exercise 
his discretion and then proceed to pass 
an order under Order 39, Rule 1, Civil 
P. C. The question of this Court exer- 
cising its jurisdiction under S. 115, Civil 
P. C.. does not, therefore, arise. 


11. In the result, this petition 
succeeds and is allowed with costs. The 
order passed by the Civil Judge Mandva. 
in M. A. No. 23 of 1973. is set aside. The 
trial Court is hereby directed to dispose 
of I. A. No. 1 within one month from 
this date. 

Petition allowed. 
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BHIMIAH AND SADANANDA- 
SWAMY. JJ. 

Land Acquisition Officer. Davangere, 
Appellant v. Nagappa, Respondent. 

Misc. First Appeals Nos. 558, 559 of 
1970 and 25 of 1971, D/- 22-6-1973. 

Index Note:— (A) Land Acquisition 
Act (1894) (as amended in Karnatak), 


S. 18 — Reference under — Compen- 
sation for buildings acquired — Method 
of assessing compensation — Enhance- 


ment of compensation —- Burden of proof 
to prove inadequacy — Not always on 
the claimant. 


Where the. L. A. O. has not dis- 
charged the burden that lay upon him 
and in view of the fact that the acquired 
buildings were in good locality where 
the lands were more valuable than the 
exchanged sites and the Court below had 
accepted the lowest rates of construction 
as deposed to by the Commissioner to ar- 
rive at the cost of construction’ of super- 
structures, the lower Court was justified 
in enhancing the compensation as it had 
done. (1964) 1 Mys LJ 558. Followed. 

(Paras 4,5, 8) 

Cases Referred: Chronological Paras 
(1964) 1 Mys LJ 558. Gurujar v. Land 
Acquisition Officer 4 

V. C. Sabrad, High Court Govt. Plea- 
der, for Appellant. 

JUDGMENT :— These appeals arise 
out of L. A. C. Nos. 372, 364 and 367 
of 1969, disposed of by the Civil Judge, 
Chitradurga. 

2. Three houses were acquired 
under a preliminary notification dated 
14-7~1965 issued under Section 4 (1) of 
the Mysore Land Acquisition Act, The 
houses were situated in Chikkanahalli 
village within the Municipal limits of 
Davangere City. the purpose of the 
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acquisition being the extension of the 
regulated market area. Since the clai- 
mants had been granted free sites in liew 
of part of the compensation for the’ 
acquired properties, the Land Acquisi- 
tion Officer awarded compensation only 
in respect of the superstructures, The 
awards which have been marked as Exhi- 
bits in the lower Court only refer to the 
amounts determined by the Engineer of 
the Public Works Department. who drew 
up the estimate and costs of the acquired 
properties. The actual calculation made 
y the said Engineer is not incorporated 
in the award. nor is it filed before the 
lower Court. The Land Acquisition Offi- 
cer awarded Rs. 7, R. 6-75 P. and Rupees 
6-50 P. per square foot to the claimants 
in L. A. C. Nos. 372/69. 364/69 and 367 of 
1969 respectively. The learned Civi? 
Judge enhanced the compensation te 
Rs. 14, Rs. 13-50 and Rs. 13 respectively 
in the said cases. The present appeals 
are filed by the Land Acquisition Officer 
in respect of the enhancement made by 
the learned Civil Judge. 


3. The first point urged on behalf 
of the appellant is that the claimants are 
not entitled to any enhancement since 
they did not file their claim petition be- 
fore the Land Acquisition Officer whem 
notices under Section 9 of the Land Ac- 
quisition Act were served on them. 
Under Section 25 (3) of the Act. it is pro- 
vided that when a person interested has 
omitted to make the claim pursuant tea 
the notice under Section 9 for sufficient 
reason, the amount awarded by the Court 
may exceed the amount awarded by the 
Land Acquisition Officer. The claimants 
contended before the lower Court that 
on account of certain custom. they had 
to keep indoors due to epidemic having 
broken out and that thev could not file 
their claim statements within time after 
receipt of the notice under Section 9. 
This plea has been found to have beera 
qustified by the lower Court. The lower 
Court came to the conclusion that the 
claimants had made out sufficient reasom 
for not having filed their claim state- 
ments before the Land Acauisition Off- 
cer. In these circumstances, we do not 
find sufficient reason to interfere with 
the discretion exercised by the lower 
Court. 


4. It is next urged on behalf of 
the appellant that the claimants have 
failed to establish that the amount of 
compensation awarded by the Land Ac< 
quisition Officer is inadequate. that they 
have not adduced sufficient evidence to 
support their claim for enhancement and! 
that the lower Court was not justified in 
enhancing the compensation pavable to 
the claimants. It is contended that evem 


1974 


according to the evidence of P. W. 3, the 
Commissioner appointed by the Court, 
each square foot of building was worth 
only Rs. 10 in the year 1964 and that 
the lower Court should not have en- 
hanced the compensation in anv case to 
a rate higher than Rs. 10 per square foot. 
It is further contended that the burden 
“was entirely on the claimants to show 
that the award passed by the Land Ac- 
quisition Officer was not sustainable. In 
Gurujar v. Land Acquisition Officer. 
(1964) 1 Mvs LJ 558 it has been held that 
there is no inflexible rule that in every 
case in which the claimant complains 
that the compensation awarded is inade- 
quate, the onus is entirely upon him to 
prove the incorrectness of the award, 
and that if it appears from the award 
that the enquiry made by the Land Ac- 
quisition Officer is either defective or that 
the award rests upon irrelevant materials 
or upon data which had not been proved 
or established, it would be as much the 
duty of the claimant to establish the 
truth of his own casa as it would be the 
duty. of the Land Acquisition Officer to 
sustain his award. It is further held that 
one of the methods permitted by law for 
assessing the compensation pavable to a 
person whose building is acauired. is. to 
make the valuation of the land on which 
the building is constructed and to make 
a valuation of the property standing on 
it and to regard the aggregate of these 
two sums of money as the compensation 
payable, and that fer the purpose of 
making a valuation of the super-struc- 
ture. what should be done is to estimate 
the cost of construction of the building 
on the date of the preliminary notifica- 
tion and to deduct from it the deprecia- 
tion having regard to the age of the 
building. In that case, the Executive 
Engineer who was asked to make a re- 
port of the value of the super-structure 
had made a very obscure report. It was 
not clear whether he estimated the cost 
of the construction of the super-structure 
on the date of the preliminary notifica- 
tion. There was also no indication in 
that report whether on the date of the 
preliminary notification, it was possible 
to bring into existence a construction at 
_ the rates specified in his report. It was 

further not clear from his report whe- 
ther the rates employed by him were the 
rates prevailing on the date of the preli- 
minary notification or whether they were 
rates prevailing at some other antece- 
dent point of time. In that case, the Land 
Acquisition Officer rested his decision 
entirely upon the report of the Executive 


Engineer who was not called upon to give 
evidence and the claimants had no op- 
portunity to cross-examine him in regard 
to the validity of the data adopted by 
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him. It is under these circumstances 
that this Court held in that case that it 
was the duty of the Land Acquisition 
Officer to support his Award when the 
claimants questioned its correctness. 


De _iIn the present case, the Land 
Acquisition Officer has based his decision 
as to the value of the super-structure 
entirely on the report of the Engineer of 
the PWD. Apart from a reference to 
the report of the said Engineer, it is not 
clear from the award as to the basis 
which was adopted by the said Engineer 
for arriving at the value of the super- 
structure in eAch of these cases. Nei- 
ther the Land Acquisition Officer nor 
the Engineer who calculated the value of 
the structure has been examined in the 
case, As stated above, the report of the 
Engineer who made the calculations and 
arrived at the value of the super-struc- 
ture has also not been made available to 
the Court. Under these circumstances in 
the present case also, the onus was on 
the Land Acquisition Officer to establish 
the validity and the adequacv of the 
compensation awarded by him. It is in 
view of these circumstances we have to 
examine the evidence adduced on behalf 
of the claimants. 


6. The Commissioner appointed in 
the trial Court is a registered contractor 
and has been examined as P. W. 3. He 
drew up the report. Exhibit P-1' and 
Exhibit P-2 is the statement showing the 
valuation of the buildings. Exhibit P-3 
is the mahazar which merely says that 
the Commissioner inspected the spot and 
took measurements. In Exhibit P-1. it 
is stated that only the actual cost of ‘con- 
struction is worked out adopting PWD 
schedule rates. He has further stated 
that the acquired buildings are in a good 
locality, i. e. nearer to Davangere City 
which is growing fast on healthy sur- 
roundings and that mere exchange of an- 
other site elsewhere in each case will 
not equalise the value of the sites on 
which the buildings are situated. It is 
also in the evidence of other witnesses 
that the value of the sites given free to 
the claimants is much lower than the 
value of the lands on which the acquired 
buildings stood. Exhibit P-2 is the state- 
ment prepared bv P. W. 3, the Commis- 
sioner. showing ‘the valuation of the 
buildings acquired. Though it gives the 
length, breadth and the area and the 
amount of valuation, no further details 
are Piven as to the kind of materials 
used, kind of bricks. kind of wood used 
etc. According to the evidence of PW 3. 
he has classified the buildings acquired 
into four types A. B.C, D, but he has not 
stated the basis for such a classification. 
He has further stated in cross-examina- 
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tion that he has not constructed houses in 
Chikkanahalli village nor has he pur- 
chased any houses. He has further stated 
that he has purchased materials for. the 
type of the construction of the houses in 
question but he has no references for the 
same. Neither from the report submitted 
by him nor from his evidence it is pos- 
sible to make out whether he calculated 
the value of the buildings on the basis of 
the cost of construction, if constructed 
now, and made allowance for deprecia- 
kion having regard to the age of the 
. building or whether he took into conside- 
ration the value of the land on which 
the construction was put up or not. The 
proper valuation of the buildings would 
have been to arrive at the cost of the 
entire property acauired. namely, the ag- 
gregate of the costs of the buildings and 
the cost of the land as well. This has not 
been done by P. W. 3. He has merely 
arrived at the valuation of the super- 
structure only. According to his own 
evidence the land on which the buildings 
stood was much more valuable than the 
lands given free as part of the compen- 
sation to the claimants. Hence it can- 
mot be said that the lower Court should 
have acted upon the valuation arrived at 
by P. W. 3. We have therefore, to see 
whether the lower Court was justified in 
enhancing the compensation as it has 
done, 

* * * + * 
Even if we take the lower figure men- 
sioned by him, namely. Rs. 15 per square 
foot, the rate of compensation awarded 
by the trial Court cannot be considered 
to be unreasonable. 


8. As stated above, the Correct 
way of valuation would have been to ar- 
rive at the cost of the super-structure as 
well as the cost of the site on which the 
. buildings stood as on the date of the pre- 
liminary ‘notification. This could be done 
by estimating the value of the new build- 
-ling as on that date and making allow- 
Tance for depreciation according to the 

age of the building on the date of the 
preliminary notification. This has not 
been done by P. W. 3, and it is not known 
whether such a method was adopted by 
the Engineer who made the estimate 
which is the basis of the award of the 
Nand Acquisition Officer. Under these 
circumstances. the lower Court was iusti- 
fied in acting upon the 
P. Ws. 1 and 4. The highest rate award- 
ed by the lower Court is Rs. 14 per square 
foot. It is lower than the lower figure 
mentioned by the mason P. W. 4. Under 
the circumstances, we find no sufficient 
reason to interfere with the amount of 
compensation fixed bv the lower Court. 


9, It is urged by the learned Addi- 
tional Government Pleader that a fresh 
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opportunity should be given to the Land 
Acquisition Officer to adduce evidence in 
support of the awards made by him. It 
is not the case of the appellant that suffi- 
cient opportunity was not available to 
him in the. lower Court. Under the cir- 
cumstances, we find no reason to grant 
this request. 


10. These appeals, therefore, are 
dismissed. Since the claimants (respon- 
dents) are absent and unrepresented there 
will be no order as to costs. 


Appeals dismissed. 
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Ramachandra Bhat and another, Ap- 
pellants v. Srideviamma and others, Res- 
pondents. 


First Appeal No. 18 of 1970, D/- 
30-11-1973, decided by Full Bench on 
order of reference made by Venkata- 
hi and Venkataramiah, JJ., D/- 18-7- 


‘Index Note :— (A) Hindu Succession 
Act (1956), Section 8 — Applicability — 
Death of last male holder governed by 
Mitakshara Law prior to Act —- Mother 
succeeding as sole limited owner dying 
after Act — Determination of next rever- 
sioner — (X-Ref:— Hindu Law — Suc- 
cession). 


Brief Note:— (A) The provisions of 
Section 8 of the Hindu Succession Act 
apply to a case in which a last male hol- 
der governed by the Mitakshara Law, 
died prior to the coming into force of 
that Act, leaving behind him his mother 
who succeeded him as a limited owner 
and who died after the coming into force 
of the Act for the purpose of determin- 
ing the next reversioner to the estate of 
the last male holder. AIR 1966 Mvs 189. 
Overruled. (Para 20) 


Under the Hindu Law if the last 
male holder is succeeded by a limited 
owner, the succession does not open to the 
heirs of the last male holder until the 
termination of the limited estate and upon 
the termination of that estate the property 
descends to those who would have been 
the heirs of the last male holder-if he had 
lived upto and died at the moment of her 
death. There is a legal fiction in such 
cases that the last male holder should be 
deemed to have lived upto and died at 
the moment of the death of the limited 
owner and that legal fiction should be 
carried to its logical conclusion in apply- 
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ing the same in a given case. On this 
basis the law applicable to his estate 
would be the law applicable at the date 
of death of the limited owner and the 
provisions of Section 8 of the Act of 1956 
alone would be applicable to this case in 
determining the next heir as the death 
of the limited owner took place after the 
coming into force of the Act. (Para 14) 


The view expressed to the contrary 
in AIR 1961 Pat 498 and AIR 1963 Pat 
337 and AIR 1967 Pat 188 and AIR 1968 
Orissa 187 and AIR 1963 Mad 50 and AIR 
1964 All 308. Dissented from and held 
not good law in view of AIR 1970 SC 789. 

(Para 17) 


Editorial Note:— The view taken by 
the Full Bench in. this case is also sup- 
ported by the decision of the Supreme 
Court in AIR 1974 SC 665 (March Part). 
Cases Referred: Chronological Paras 
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B. P. Holla, for Appellants: K, 
Shivashankar Bhat, for Respondent No. 1. 


OPINION OF THE FULL BENCH 


VENKATARAMIAGR, J.:— The ques- 
tion referred to the Full Bench for its 
opinion is: 


“Whether the provisions of Section 8 
of the Hindu Succession Act apply to a 
case in which a last male holder govern- 
ed by the Mitakshara Law died intestate 
in the year 1920 leaving behind him his 
mother who succeeded him as a limited 
owner and who died after the coming 
into force of the Hindu Succession Act, 
for the purpose of determining the next 
reversioner to the estate of the last male 
holder ?” ` 


The above question arises in the 
folowing way. At a partition which 
took place in 1909 amongst one Krishna, 
his brother, Vasudeva. and his paternal 
uncle, Shankaranarayana Krishna was 
allotted certain properties. Krishna died 
on 23-2-1919 leaving behind him his 
widow Rukminiamma and a daughter 
Srideviamma (the plaintiff). At the time 
of his death Rukminiamma was pregnant 
and she gave birth to a posthumous male 
child on 13-9-1919. According to the law 
in force at that time. the estate of Kri- 
shna devolved on his son as his sole heir 
and hence the child became the full and 
absolute owner of the same. The child 
died on 13-1-1920 and his mother, 
Rukminiamma, succeeded to his estate as 
a limited owner. The said estate com- 
prised the properties with which we are 
concerned in these proceedings. On 4-8- 
1920 a document styled as ‘Vyavas- 
thu Pathra’ was executed by Rukmini- 
amma in favour of Vasudeva, the brother 
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of Krishna and Shankaranarayana. one 
of the sons of Vasudeva. Under that 
document the properties inherited by her 
as a limited owner, were transferred to 
ithe possession of Vasudeva and his son 
Shankaranarayana subiect to certain 
conditions. On account of several trans- 
fers that followed, the properties were 
in the possession and enjoyment of de- 
fendants 1 and 2 on 17-6-1967 on which 
date Rukminiamma, the limited owner 
under whom they claimed, died, After 
her death, her daughter, Srideviamma. 
the plaintiff, instituted a suit in O. S. 
No. 6 of 1968 on the file of the Civil 


Judge, Mangalore, out of which this 
appeal arises, for possession of those 
properties on the ground that she was 


the nearest heir of the last male holder 
when her mother. Rukminiamma the 
limited owner, died and, was, therefore, 
entitled to the properties which formed 
part of the estate of the last male holder 
and were in the possesSion of defendants 
I and 2. 


2. One of the pleas taken by de- 
fendants 1 and 2 in their written state- 
ment, was that the plaintiff was not the 
mext heir of the last male holder accord- 
ing to the law in force in 1920 when the 
hast male holder died and hence she 
could not institute the suit for posses- 
sion. The contention of the plaintiff was 
that she was the next heir of the last 
male holder under the provisions of Sec- 
tion 8 of the Hindu Succession: Act, 1956 


(hereinafter referred to as the Act of 
1956) as she was his sister. 
3. The Court below was of the 


Opinion that the relevant law. which 
should be applied to determine on whom 
the estate of the last male holder devolv- 
ed after the death of the limited owner, 
was the law in force on the date of death 
of the limited owner and not the law in 
force on the date of death of the last male 
holder. Accordingly it found that the 
provisions of Section 8 of the Act of 1956 
were applicable to the case on hand and 
that the plaintiff was the next heir of 
the last male holder. The Court below, 
therefore made a decree in favour ef the 
plaintiff, 

. 4. Aggrieved by the decree passed 
by the Court below. defendant 2 and de- 
fendant 3 who was brought on record as 
one of the legal representatives of defen- 
dant 1, have filed this appeal. 


5. When the above appeal was 
heard by a Division Bench of this Court, 
defendants 2 and 3 relied upon the deci- 
sion of this Court in Kempiah v. Girig- 
amma, AIR 1966 Mys 189 in which it 
had been held that where the last male 
holder died before the Act of 1956 came 
into ferce and the subsequent woman’s 
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estate came to an end after the coming 


into force of the Act of 1956. the ques- 


tion as to who would be the next heir to 
the estate of the last male holder, should 
be determined in accordance with the 
law in force on the date of the actual 
death of the last -male holder and not 
by the provisions of the Act of 1956 and 
contended that in the absence of anv evi- 
dence that there was no other nearer 
heir of the last male holder as the law 
Stood in 1920. the plaintiff had to fail. 
The Division Bench which heard the ap- 
peal having expressed its disagreement 
with the view expressed in Kempiah’s 
case, AIR 1966 Mys 189 referreq the 
question set out above for the opinion of 
the Full Bench. That is how this matter 
has come up before this Full Bench. 


6. Under the Hindu Law if the 
mext heir of the last male holder is a 
male, he takes the estate of the last male 
holder immediatelv and on his death, de- 
volution is traced irom him. That means 
he is treated as a fresh stock of descent. 
Tf the next heir of the last male holder 
is a female, she cannot except in Bom- 
bay become a fresh stock of descent. 
After her death the estate does not pass 
to her heirs but to the heirs of the last 
male holder. If that heir is also a female, 
dt reverts again to the heir of the last 
male holder. The above principle of law 
was accepted and applied in Moniram 
Kolita v. Kerry Kolitanv, (1880) 7 Ind 
App 115 (PC) in which Sir Barnes Pea- 
cock, speaking for the Judicial Commit- 
tee, observed at page 154 as follows:— 


l “According to the Hindu Law. a 
widow who succeeds to the estate of her 
husband in default of male issue, whe- 
ther she succeeds by inheritance or by 
survivorship (as to which see the Shiva- 
ganga case, (1863) 9 Moo Ind App 539 
at p. 604 (PC)) does not take a mere life- 
estate in the property. The whole estate 
for the time vested in her absolutely for 
some purposes though in some respects 
for only a qualified interest. Her estate 
iS an anomalous one and has been com- 
pared to that of a.tenant in tail. It 
would perhaps be more correct to savy 
that she held an estate of inheritance to 
herself and the heirs of her husband. 
But whatever her estate is, it is clear 
that until the termination of it. it is im- 
possible to say who are the persons who 
will be entitled to succeed as heirs to her 
husband. The succesSion does not open 
to the heirs of the husband until the 
termination of the widow's estate. Upon 
the termination of that estate, the pro- 
perty descends to those who would have 


been the heirs of the husband if he had 
lived upto and died at the moment of 
her death,” (underlining (italics) by us), 
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A Although in the aboye passage, 
‘he case of a widow succeeding to her 
fusband’s estate is dealt with, the same 
legal principle is extended to every 
temale whether she be a daughter, 
mother, father’s mother or father’s father’s 
mother who succeeds to the property of 
va male. Such female takes only a limit- 
qd estate in the property inherited bv 
mer and at her death the property passes 
mot to her heir, but to the next heir of 
‘he male from whom she inherited it., 


8. The point for consideration in 
this appeal is whether the question as to 
who is the next heir of the last male hol- 
der after the termination of the interven- 
ang estate of a limited owner, should be 


determined with reference to the law in. 


force at the time of the last male hol- 
der or with reference to law in force at 
the time of the death of .the limited 


owner. The above question has been 
raised and decided by several High 
Courts, the Privy Council and the 


Supreme Court in a number of cases in 
the context of the Hindu Law of In- 
heritance (Amendment) Act. 
“nafter referred to as the Act of 1929), 
‘Soy which a son’s daughter, daughter’s 
daughter, sister and sister’s son were de- 
«lared as being entitled to rank in the 
jorder of succession of a Hindu male dying 
intestate next after his father’s father 
and before his father’s brother. The said 
‘Act came into froce on 21-2-1929. The 
gelevant part of the said Act read as fol- 
Lows: 


“Whereas it is expedient to alter the 
order in which certain heirs of a Hindu 
male dying intestate are entitled to suc- 
weed to his estate, it is hereby enacted as 
follows :— 

1. * * * x 

2. A sons daughter. daughter’s 
daughter, sister and sister’s son shall, in 
the order so specified, be entitled te rank 
im the order of succession next after a 
father’s father and before a father’s bro- 
‘ther, 

3. * + * * $) 

9. In Lakshmi Ammal v. Anantha- 
xama Iyengar. AIR 1937 Mad 699 (FB) 
the question arose whether the Act of 
11929 was applicable-to a case where the 
Jast male holder had died before the said 
tAct came into force to determine who 
were his presumptive reversioners in the 
following way.: The last male holder 
who was one Venkatakrishna died un- 
married on 11-7-1922. He was succeed- 
ed by his mother Lakshmiammal against 
tvhom the plaintiff claiming to be pre- 
sumptive reversioner, filed a suit in 1927 


for certain reliefs in respect of the estate: 


of the last male holder which was in her 
| frands, Lakshmiammal’s 
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daughter and. 
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her son contended that after the Act of 
11929 came into force, they were the pre- 
sumptive: reversioners and the plaintif 
had ceased to be a presumptive rever- 
sioner. The Madras High Court observed 

in that case as follows: l 


“But the true principle seems to be 
that under the Hindu Law it is the death 
of the female heir that opens the in- 
heritance to the reversioners who will 
till then possess an inchoate right, gene- 
rally termed as a spes successions; in 
other words the male holder is regarded 
by the law as having lived upto and died 
at the moment of the death of the female 
heir. When a female heir intervenes, 
therefore, the fictional death of a Hindu 
male is some thing different from his 
actual death, the result being that the. 
date of his death is for this purpose post- 
poned to the death of the limited owner.” 
Ultimately the High Court of Madras held 
that in that case the succession opened 
to the heirs of the last male holder after 
the passing of the Act of 1929 and was 
therefore governed by its provisions. In 
Shakuntala Devi v. Kaushalya Devi, AIR 
1936 Lah 124; Raipali Kunwar v. Sarju 
Rai, AIR 1936 All 507 (FB): Pokhan 
Dusadh v, Mt. Manoa, AIR 1937 Pat 
117 (FB) and Bindeshari Singh v. Bali- 
nath Singh, AIR 1937 Oudh 402 also it 
was held that when the last male holder 
had died before the Act of 1929 came into 
force and the estate was in the posses- 
sion of a widow or a mother who died 
after the coming into force of the Act of 
11929, the succession fo the estate of the 
last male holder must be considered to 
have opened only after the termination 
of the life estate and the Act of 19298 
would apply in considering the heirs of 
the last male holder at the termination 
of the life estate. 


10. The Judicial Committee of the 
Privy Council had occasion to consider 
the above question in Lala Dunichand v. 
Mt. Anarkali, AIR 1946 PC 173. It ap- 
proved the view expressed bv the seve- 
ral High Courts referred to above, after 
rejecting the contention that the words’. 
‘Hindu male dying intestate’ occurring in 
the preamble to the Act of 1929 connoted 
future tense and hence they referred 
only to the ease of a Hindu male dying 


‘after the Act of 1929 eame into force, as.. 


follows: 


“In the argument before their Lord- 
ships reliance was placed on thé words’ 
‘dying intestate’ in the Act as connoting 
the future tense, but their Lordships. 
agree with the view of the Lahore High 
Court in ILR 17 Lah 356 = (AIR 1936 
Lah 124) that the words are a mere des- 
cription of the status of the deceased and 
have no reference and are not intended... 
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to have any reference to the time of the 
death of the Hindu male. The expres- 
sion merely means ‘in the case of inte- 
stacy of a Hindu male’. To place this 
interpretation on the Act is not to give 
retrospective effect to its provisions. the 
material point of time being the date 
when the succession opens, namely. the 
death of the widow.” 


11. In Fateh Bibi v. Charan Dass, 
AIR 1970 SC 789 the Supreme Court 
fully approved the. decision of the Privy 
Council in Lala Dunichand’s case. AIR 
1946 PC 173 in the folowing words :— 


“We are in entire agreement with 
the above observations of the Judicial 
Committee and accordingly hold that the 
point of time for the applicability of the 
‘Act is when the succession opens viz. 
when the life estate terminates. In con- 
sequence, it must be further held that 
the question as to who is the nearest re- 
vwersionary heir, or what is the class of 
reversionary heirs, will fall to be settled 
at the date of the expiry of the owner- 
Ship for life or lives. The death of a 
‘Hindu female life estate holder opens 
the inheritance to the reversioners and 
the one most nearly related at the time 
to the last full owner becomes entitled 
to the estate. We hold that the Act ap- 
plies also to the case of a Hindu male 
dying intestate before the Act came into 
operation and has been succeeded by a 
female heir who died after that date 
‘eee baa 


12. The Act of 1956 came into 
force on 17-6-1956. By that Act the Act 
of 1929 was repealed. In this case the 
limited owner died on 17-6-1967 and the 
succession opened after the coming into 
force of Act of 1956. The question is 
whether provisions of Section 8 of the 
[Act of 1956 which deals with the succes- 
sion to a Hindu male dying intestate after 
the Act of 1956 came into force can be 
applied while considering the question as 
to who is the next heir to the estate of 
the last male holder which had been 
inherited by the limited owner. who dies 
after the said Act has come into force. 


13. The decision in Kempiah’s 
‘case AIR 1966 Mys 189 no doubt sup- 
ports the contention of Sri B. P. Holla, 
learned counsel for defendants 2 and 3. 
We are now called upon to examine the 
e@orrectness of the said decision, The 
facts of that case were these. The last 
male holder died in 1918 and after his 
death, his mother succeeded him as a 
limited owner. She executed a settle- 


ment deed on 12-5-1919 under which the. 


property inherited by her was transfer- 
red in favour of defendant 2 in those pro- 
ceedings. She died in 1958 after the Act 
wf 1956 came into force. Thereafter the 
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plaintiffs, claiming to be the reversioners- 
to the estate. of the last male holder io 
view of the provisions of Section 8 of the: 
1956 Act, filed the suit for possession o® 
the same. The defendants resisted the 
claim mainly on the ground that the suc- 

cession to the estate was regulated by the 

law in force when the last male holder 

actually died and not by the provisions 

of the Act of 1956. When the matter 
came up before this Court in & secont. 
appeal, Hegde, J. was of the view that 

the matter required to be considered by 
a Division Bench as he felt that an ear— 
lier decision of this Court had not beera 
correctly decided, In his order of refer- 
ence to the Division Bench. he however 
observed that the case was governed by 

the provisions of Section 8 of the Act of 
1956. The Division Bench which con— 
sisted of Somnath Iyer and Gopivallabhe- 
Iyengar, JJ. took the view that the case: 
was governed by the law which was im. 
force when the last male holder actual- 

ly died and not by the provisions of Sec- 

tion 8 of the Act of 1956. The reasons. 
given by the Division Bench to come tes 
that conclusion were: (1) that the Act 
of 1956 was prospective and hence eoula 
mot apply to the estate of a male whe 
had died before the said Act came inte: 
force; (2) that since no provision had 
been made in the Act of 1956 for the de— 
volution of the property on the termi-— 
nation of the limited estate, the law pre- 

vailing prior to its coming into foree 
alone continued to apply to such a case: 

and (3) that the decision of the Privy 

Council in Lala Dunichand’s case AIR 
1946 PC 173 could not be rélied upon be— 
cause— (i) the Privy Council had not. 
taken into account the words ‘shall be- 

entitled to rank’ in the Act of 1929 Gib 
that a statute had to be interpreted im 
accordance with the language emploved 
in it, and (iii) Section 8 of the Act of T956- 
referred to the case of actual death of a 
Hindu male after that Act came into’ 
force, With great respect to their Lord- 

ships, we do not agree with the view ex- 

pressed in the above case as we are not 

convinced of anv of the reasons given im 


‘support of the decision. 


14. It is seen from the above de- 
cision that no attention has been given to 
the principle of law applicable to the 
case viz.. that the succession does not 
open.to the heirs of the last male holder 
until the termination of the limited estate 
and upon the termination of that estate! 
the property descends to those who would 
have been the heirs of the last male hol- 
der if he had lived upto and died at the 
moment of her death, although the said), 
principle was expounded by the Privy 
Council in Noniram Kolita’s case (1880) 
7 Ind App 115 (PC) in 1880 and had beem 
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followed by all Courts in India while 
dealing with the cases arising under the 
Act of 1929. If the above principle of 
law had been noticed then there would 
have been no difficulty in applying the 
Act of 1956 to the case before them. 
While deciding the above case. their 
Lordships reversed the process by first 
coming to the conclusion that the Act of 
1956 was prospective and then holding 
that it did not apply to the estate of a 
Hindu male who died before the said Act 
came into force. The logical method was 
ito. find out first when the succession 
opened and then to apply the law in 
force on the date when the succession 
opened. If that method had been adopt- 
ed, it would have been clear that in fact 
no retrospective effect was being given 
to the provisions of the Act of 1956 as 
observed by the Privy Council in Lala 
Dunichand’s case, AIR 1946 PC 173 with 
reference to the Act of 1929. It is no 
doubt true that the Act of 1956 does not 
deal with devolution of estate held bv a 
limited owner but it contains Section 8 


which is relevant for deciding the case. 


on hand. It is again erroneous to think 
that Section 8 applies only to a case 
where the death of the male holder takes 
place after the Act of 1956 came into 
force and not to any other case. In the 
jmatter of devolution of the estate of a 
Hindu male who is succeeded by a limit- 
ed owner, there is a legal fiction which 
jlays down that the last male holder 
Jshould be deemed to have lived upto and 
jdied at the moment of the death of the 
limited owner as already stated above 
and that legal fiction should be carried 
to its logical conclusion in applying the 
Jsame in a given case. It is relevant to 
refer here to the observation of Lord 
Asquith of Bishonpstone in East End 
Dwellings Co. Ltd. v. Finsburv Borough 
Council. 1952 AC 109 at p. 132 which 
are as follows: 


“If you are bidden to treat an im- 
aginary state of affairs as real. vou must 
surely, unless prohibited from doing so. 
also imagine as real the consequences and 
incidents of which. if the putative state 
of affairs had In fact existed, must in- 
evitably have flowed> from or accom- 
panied it. One of those in this case is 
emancipation from 1939 level of rent. 
The statute says that vou must imagine 
a certain state of affairs: it does not say 
that having done So vou must cause or 
permit vour imagination to bogcle when 
it comes to the inevitable corollaries of 
the state of affairs.” 

The above passage was quoted with ap- 
proval by the Supreme Court in M. K. 
Venkatachalam v. Bombay Dyeing and 
Manufacturing Co. Ltd.. AIR 1958 SC 
875. Hence we have to imagine in this 
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case that the. last male holder actuallyr 
died at the moment when the limited) 
owner who succeeded him died for thel 
purpose of determining the next heir}: 
and apply that law which would be ap-]: 
plicable to his estate if he had actuallyi, 
died at the time of the death of the 
limited owner. It follows that the pro-}' 
visions of the Act of 1956 alone woulc]: 
be applicable to this case as the deatt 
of the limited owner took place afte: 
the coming into force of the Act of 1956! 


15. Sri B. P. Holla neéxt relied 
upon the decision of the Supreme Court 
in Eramma v. Veerupanna. AIR 1966. 
SC 1879 and contended that Section 8 of! 
the Act of 1956 was only prospective. 
‘That case is of no assistance to him be-- 
cause the Supreme Court was not deal- 
ing with a case like the presant one in: 
that case and further as we have already 
Observed, we are not at all treating the 
said provision as having retrospective 
effect in order to decide the guesaon be~ 
fore us, 


16. It was lastly argued by Sri 
B. P. Holla that the words ‘dying inte- 
State’ taken along with ‘shall devolve’ in. 
Section 8 of the Act of 1956 meant that 
they referred to a future event as the 
finite verb in the sentence was in future 
tense. This is merely a futile exercise in. 
semantics as the case is not taken any: 
further by the above argument. 


17. With great respect we do not 
also agree with the views expressed on 
the above question in Renuka Bala Chat- 
terji v. Aswini Kumar Gupta. AIR 1961 
Pat 498: Nathuni Missir v. Ratna Kuer, 
AIR 1963 Pat 337; Chaturbhui Pradhan. 
v. Sabreswar Pradhan. AIR 1967 Pat 138: 
Mst. Jandebj v. Upendra Sahu, AIR 19628 
Orissa 187: Sampath Kumari v. Lakshmi- 
ammal, AIR 1963 Mad 50 and Rame- 
swar v. Hardas. AIR 1964 All 308. In 
all these cases the view expressed by 
the Privy Council in Lala Dunichand’s. 
case AIR 1946 PC 173 which has been 
later approved bv the Supreme Court in- 
Fateh Bibi’s case AIR 1970 SC 789 re- 
garding the time at which the succes~ 
Sion opens has either been lost sight of 
or has not been given due weight in de- 
Ciding the question. In view of the deci- 
sion of the Supreme Court in Fateh Bibi’s 
case the view expressed in these cases: 
to the contrary should be treated as hav- 
ing been overruled. 


18. Our view on the question re- 
ferred to the Full Bench receives sup 
port from the decisions reported in Hira- 
lal v. Kumud Bihari, AIR 1957 Cal 571: 
Bepin Bihari v. Smt. Laksha Sona Dassi, 
AIR 1959 Cal 27: Ratna Kumari v. 
Sundarlal, AIR 1959 Cal 787: Mt. Taro. 
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v. Darshan Singh, AIR 1960 Puni 
Kuldip Singh v, Karnail Singh. AIR 
1961 Punj. 573; Smt. Basno v. Charan 
Singh, AIR 1961 Puni 45: Harbhai v. 
Mohar Singh, AIR 1967 Punj 184: Ramulu 
v. Govur Venkanna, AIR 1965 Andh Pra 
‘466: Sanmuga Sundarathammał v. Nara- 
‘Yana Konar. AIR 1973 Mad 335: and 
«J. Sathyanarayana v. J. Seethamma, 
(1972) 2 Mys LJ 15 = (AIR 1972 Mys 
247). We respectfully agree with the 
‘opinions expressed therein. 


145: 


£9. In conclusion, we hold that 
~Kempiah’s case has been wrongly de- 
‘cided and we overrule it. 


28. Our answer to the question - 


„referred to the Full Bench is that the 
provisions of Section 8 of the Hindu Suc- 
cession Act apply to a case in which a 
‘tlast male holder governed by the Mitak- 
shara Law. died prior to the coming into 
‘force of that Act. leaving behind him his 
‘mother who succeeded him as a limited 
downer and who died after the coming 
‘into force of the Hindu Succession Act 
ifor the purpose of determining the next 
jreversioner to the estate of the last male 
i holder. 





Answered accordingly. 
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BHIMIAH AND SADANANDA 
SWAMY, JJ. 


Special Land Acquisition Officer. Ap-. 


pellant v. Sanagouda Paragouda Patil, 


Respondent. 
M. F. A. Ne. 341 of 1971. D/- 25-7- 
1973. 

(A) Land Acquisition Act (1894), S. 25 
{2) & (3) — Omission to file elaim in res- 
ponse to notice under Section 9 — “Suf~ 
ficient reason” for omission — What con- 
stitutes. 


Where the claimant, who failed to 
file his claim in response to a notice 
under Section 9, stated that he was an 
illiterate person, that he was not aware 
‘that objection was reauired to be filed 
‘ang that nobody had explained to him 
‘the penal consequences of the omission, 
‘this would be a sufficient reason within 
sub-section (3), The claimant in such 
cases should not be deprived of his right 
‘to claim enhanced compensation’ unless 
‘there is proof of deliberate’ refusal or 
‘omission, or negligence or want of good 
‘faith on his part. (1968) 1 Mys LJ 369; 
_AIR 1953 Mad 943: AIR 1963 Ker 194 and 
"ILR (1965) 2 Puni 525. Relied on. (Para 4) 


(B) Land Acquisition Act (1894), Sec- 
‘tions 25 (2) and 9 — Bar under S. 25 (2) 


AR/AR/A75/74/GMJ 


Spl. L. A. Officer v. S. P. Patil (S. Swamy J.) 


` Section 9 of the Act. and has held 


A.LR. 


when applicable — Requirements ‘of valid 
ee under Section 9 must be complied 
wit 


The burden of proving that a valid 
notice cornplying with the requirements 
of Section 9 has been served on the 
claimant is on the Land Acquisition Offi- 
cer. Where it has not been established 
that the notice served on the claimant 
is one which complied with the require- 
ments of a valid notice under Section 9, 
the bar under Section 25 (2) is not ap- 
plicable. (1972) 2 Mys LJ 181, Rel. on. 

(Para 5) 

(C) Land Acquisition ‘Act (1894). Ss. 25 
(3) and 54 — Exercise of discretion under 
Section 25 (3) in favour of claimant — 
Interference in appeal. 


Where the lower Court has consi- 
dered the explanation offered by the 
claimant for his failure to file his claim 
statement after service of notice under 
that 
there was sufficient reason for such 
failure, the High Court will not interfere 
with tne discretion exercised unless it 
appears that ‘in 2@xercisine its discretion 
the Lower Court has acted unreasonably 
or capriciously or has ignored relevant 
facts. AIR 1967 SC 249, Applied. 

(Para 6) 


(D) Land Acquisition Act (1894). Ss. 11 
and 3 (a} — Compensation in respect of 
well — Land if includes well. 


The definition of ‘land’ under S. 3 
includes things attached to the earth. 
The claimant would. therefore, be en- 
titled to compensation in respect of the 
well, 1955 Mad WN 111, Ref. (Para 7) 


V. G. Sabarad, for Avpelldnt; K. A, 
Swamy, for Respondent. 


SADANANDA SWAMY, J.:— These 
appeals arise oùt of the common order 
passed by the Civil Judge. Belgaum. in 
L. A. C. Nos. 1035, 1032 and 1034/70. The 
lands acquired are 26 acres 34 suntas in 
S. No. 98, 12 acres 17 guntas in S, No. 
72/1. plus 2, 14 acres 23 guntas in S. No. 
92/3, 1 acre 10 guntas in S. No. 96/7. and 
1 acre 22° guntas in S. No. 96/10. The 
last three lands were the subject-matter 
of L. A. C. 1034/70 and the other two 
are the subject-matters of L. A, C. Nos. 
1036 and 1032 of 1970 respectively. The 
lands are situated in Majati village, Huk- 
keri Taluk. Belgaum District. The pur- 
pose of acquisition was for the Hidkal 
Dam Froject. 

The preliminary notifications were 
issued on 26-6-1953, 12-1-1962 and 16-9- 
1963. The Land Acquisition Officer 
awarded Rs. 2,500 per acre for Bagayat 
Class I lands, at che rate of Rs. 2,000 for 
Bagayat Class II lands. Rs. 1,200 for 
Karesuli Class IL lands, at the rate of 
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Rs. 1,000 for Karesuli Class III lands, at 
the rate of Rs. 1.000 for Kempsuli Class 
II lands, Rs. 800 for Kempsuli Class III 
lands, at the rate of Rs. 1.000/- for Hal 
Soil and at Rs. 100 for waste land. The 
learned Civil Judge enhanced the com- 
pensation to Rs. 3.500 for Class I baga- 
yat lands, Rs. 3,000 for Bagavat Class I 
lands, Rs. 1,500 for Karesuli Class III 
hands. Rs. 1,200 for Kempsuli Class III 
lands, Rs. 1,800 for Jawar and Grouni- 
nut growing lands and Rs. 150 for waste 
lands. He also awarded compensation of 
Rs. 4,690 towards the value of the well 
situated in S. No. 98 in L. A. C. No.- 
1036/70 according te the valuation made 
by the Executive Engineer and for which 
no compensation has been paid by the 
Land Acquisition Officer. 


2. The learned Civil Judge consi- 
dered the oral evidence with regard to 


the yield and was of the opinion that the , 


figures given by the claimants were ex- 
aggerated. The Land Acquisition Offi- 
cér in his evidence has given the figures 
with regard to the vield from the res- 
pective lands on the basis of the crop 
cutting experiment held by competent 
authorities and the rates obtained from 
the Agricultural Produce Market Com- 
mittee. Adopting the rates mentioned by 
the Land Acquisition Officer himself, 
examined as D. W. 1, and multiplying 
the net income so calculated by 20 times, 
the learned Civil Judge arrived at the 
value of the lands acauired. Hence, the 
finding of the learned Civil Judge with 
regard to the valuation of the lands has 
to be confirmed. 


3. The main contention urged on 
behalf of the appellant Land Acquisition 
Officer in these cases is, that the 
claim for enhanced compensation is 
barred under Section 25 (2) of the Land 
Acquisition Act. It is relevant to state 
that the respondent-claimant in each of 
the appeals is the same person. The con- 
tention urged on behalf of the appellant 
is that the claimant who had been served 
with notices under Section 9 of the Act 
had either refused to make a claim or 
had omitted without sufficient reason to 
make such a claim, and is not therefore 
entitled to claim enhanced compensation. 


The claimant has admitted that he had 
been served with the notices under Sec- 
tion 9 of the Act, but has not preferred 
any claim statements in response to the 
motices. He has stated in his evidence 
that he was not aware of the penal 
nature of the consequences of the 
failure to file his claim statements 
after the said notices and therefore did 
not file his claim statements. He has 
also pleaded that he is an illiterate vil- 
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lager and was ignorant of the penal con- 
sequences of such failure The Special 
Land Acquisition Officer has sfated in 
his evidence that he is not in a position 
to state whether the penal consequences 
flowing from non-compliance with the 
notices under Section 9 of the Act had 
been explained to the claimant or not 
since the notices had been issued long 
before he took charge of his office. 


The learned Civil Judge held that 
the claimant has acted in good faith, that 
there does not appear to be any negli- 
gence on his part, that he was not aware 
of the technical provisions of Section & 
and Section 25 of the Act, that he ‘there- 
fore failed to prefer claims in response 
to the notices under Section 9. and came 
to the conclusion that there was suffi- 
cient reason for the omission under Sec- 
tion 25 (3) of the Act, and that therefore 
the claimant is entitled to ask for en- 
hanced compensation. The correctness 
of this conclusion is challenged before us. 


4, In Spl. Land Acquisition Off- 
cer v. Chikkaboranna, (1968) 1 Mys LJ 
369 = (AIR 1968 Mys 319) it has been 
held that even if there was any formal 
defect in the claim for enhanced com- 
pensation put forward by the claimant, 
where the District Judge has chosen to 
exercise his discretion under sub-sec. (3) 
of Section 25 of the Act, Section 25 (2) 
would not bar a claim for enhanced com- 
pensation. ` In ‘Spl. Land Acquisition 
Officer y. Aparai Krishna. (1972) 2 Mys 
LJ 181 = (AIR 1973 Mys 22) where a copy 
of the notice issued by the Land Acquisi- 
tion Officer under S. 9 of the Act had not 
been produced before Court. it was held 
that it is not possible to say whether the 
notice issued satisfied the statutory re- 
quirements of S. 9 of the Act. It was 
also held that unless it is shown that the 
notices satisfying the requirements of 
the Act have been served, it is not pos- 
sible to invoke the provisions of S. 25 (2) 
of the Act. It was further held that 
when the trial Court has in exercise of 
its jurisdiction held that the omission to 
prefer a claim in the circumstances may 
be condoned. the Appellate Court ought 
not to interefere with the exercise of 
such discretion. In Subramania v. State 
of Madras, AIR 1953 Mad 943 the 
claimants failed to make a claim in res- 
ponse to a notice under Sectlon 9 under 
a wrong and bona fide impression that 
if such a claim was made. they would los2 
the chance of having the acquisition pro- 
ceedings withdrawn in pursuance of their 
appeals to the higher authorities. It was 
held that it is desirable and sometimes 
even necessary, though it is not so re- 
quired under the Act. that Acquisition 
Officers should in a proceeding as to 
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valuation make it clear to the owners of 
lands that any failure to state the amount 
of the claim would be a bar to their hav- 
ing a chance of the award being revised 
in their favour by the Court. Since the 
claimants were not informed of the im- 
plications of their failure to state the 
amount of the claim at the enquiry be- 
fore the Acquisition Officer, it was held 
to be not a refusal to make such a claim 
or an omission without sufficient reason 
It was further held that Section 25 of 
the Act, being a penal provision, must 
be applied only in cases where there is 
clear and convincing proof of a delibe- 
rate refusal or an omission without iusti- 
fiable reason, or a failure to make such 
a claim after having been made aware 
of the consequences of such a refusal or 
omission, 


In Koya Haii v. Special Tahsildar, 
L. A.. AIR 1963 Ker 194 it has been held 
that Section 25 of the Act being a penal 
provision, must be applied onlv in cases 
where there is clear and convincing proof 
of deliberate refusal or omission to make 
a claim and that where there is 
meither negligence nor want of good 
faith the parties should not be deprived 
of the benefit of an enhanced valuation 
. that might be fixed by the Court. In 
state of Puniab v. Karnail Singh. ILR 
(1965).2 Puni 525 it has been pointed out 
that Section 18 of the Act does not debar 
a person who has refused or omitted to 
. make his claim before the Collector 
from seeking reference without showing 
sufficient cause for the omission, and that 
such omission is not intended by the 
legislature to go to the inherent jurisdic- 
tion of the Court so as to render its order 
void, that keeping in view its drastic 
effect, Section 25 calls for a reasonable 
construction inspired by a practical point 
of view and that a doctrinaire or rigid 
approach would be clearly out of place, 
It was further held that the rigour im- 
posed „by Section 25 should be applied 
only in cases where there is a clear and 
convincing proof of deliberate refusal or 
conscious or intentional omission with- 
out justifiable reasons. It was further 
observed that this stringent and penal 
provision has not been designed as a trap 
for depriving the claimants of fair and 
proper compensation for their acquired 
property and that proof of good faith 
and absence of negligence would appear, 
broadly speaking, to be safe tests to adopt 
in construing Section 25 of the Act. It 
was further observed as follows: 


“The Land Acquisition Officer en- 
quiring into valuation. etc. and award- 
ing the amount of compensation performs 
a statutory duty affecting citizens’ pro- 
perty: and in cases where land is to be 
acquired fer a public purpose, the exer- 
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cise of this duty must affect the expen- 
diture of public money. In assessing: 
compensation. therefore, he is rightly ` 
enjoined to exercise his own judgment, 

basing his award on correct principles dis- 

cernible: from the statutory scheme and 
with due regard to the interests of an 

parties affected. In cases, therefore, 

when his award is likely to be final and 
not open to reference and judicial re~ 

view by the Court, it would be desir- 

able, though not legally imperative, that 
he exercises his power of requiring state- 

ments in writing from the claimants. 
under Section 9 (2} of the Act; it would 
certainly promote the cause of justice, if 
ignorant claimants unrepresented by legal 

advisers are also properly informed that 

in the event of their omission to make 
the claim, as required by law. they would 

be disentitled to claim enhanced amount 
from the Court of reference. Even 

though the enquiry proceedings by the 
Land Acquisition Officer in this regard 
be considered to be administrative, never- 

theless, keeping in view the far-reaching 
effect of his award would be more in ac- 

cord with the fundamental concept of our 
democratic welfare set up. for it would 
not only democratise the general tone 
and standard of our administrative 
machinery, but would also enhance and 
strengthen the peaple’s faith and confide- 

nce‘in the administration, thereby pro- 
moting a feeling of satisfaction with our 

welfare set-up.” 

We respectfully agree with the ratio of 
the decisions referred to above. In the 

present case, it is no doubt admitted by 

the claimant that he has received the 
notices issued under Section 9 of the 
Land Acquisition Act. But what he has 
stated is in these words: f 


* I had received two notices — one 
under Section 9 ard the other under Sec- 
tion 12 (2) of the Act. directing me te 
receive the compensation amount. [ did 
not file any objections or statements in 
response to notice under Section 9, as 
I was not aware that objection is re- 
quired to be filed. Nobody had explained 
the penal consequences to me.” 


The lower Court has come to the con- 
clusion that there was sufficient reason| 
for the omission on the part of the clai- 
mant to file his claim statement in res- 
ponse to notices under S. 9 since he is an 
illiterate person and in view of the ex- 
planation offered by him. The claimant: 
in such cases should not be deprived of 
his right to claim enhanced compensation 
unless there is proof of deliberate re- 
fusal or omission, or negligence or want 
of good faith on his part. The Land 
Acquisition Officer has not established 
any one of these circumstances in this 
case, i 


| 
i 
| 
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5. There is another reason why 
‘the claimant is to be allowed to urge his 
‘claim for enhanced compensation, It Is 
No doubt true that the claimant has ad- 
mitted the service of notice under Sec- 
tion 9, but the copy of the notice served 
on the claimant has not been produced. 
Where is no evidence to show the date on 
which the notice in each case was served 
on the claimant. Hence, it is not possible 
to ascertain whether all the requiremenis 
of a valid notice under Section 9 of the 
Act had been complied with in order to 
attract the penal provisions of Sec. 25 
jot the Act. The burden of proving that 
a valid notice complying with the re- 
quirements of Section 9 had been served 
on the claimant is certainly on the Land 
Acquisition Officer. Therefore, it has 
not been established in this case that the 
notice served on the claimant is one 
-lwhich complied with the requirements 
of a valid notice under Section 9 of the 
Act, and the bar under Section 25 of the 
Act is therefore not applicable. 


6. Mr. Swamv. next relied on the 
following observations of the Supreme 
Court in U. P Co-operative Federation 
v. Sunder Bros.. Delhi, AIR 1967 SC 
249: 


"In dealing with the matter raised 
‘before it at the appellate stage the ap- 
pellate Court would normally not be 
justified in interfering with the exer- 
ise of the discretion under appeal 
solely on the ground that if it had consi- 
gered the matter at the trial stage it mav 
have come to a contrary conclusion. If 
the discretion has been exercised by the 
trial Court reasonably and in a judicial 
manner the fact that the appellate Court 
would have taken a different view mav 
not justify interference with the trial 
Court’s exercise of discretion. As is often 
said jt is ordinarily not open to the ap- 
pellate Court to substitute its own exer- 
feise of discretion for that of the trial 
Judge; but if it appears to the appellate 
Court that in exercising its discretion the 
tria] Court has acted unreasonably or 
eapriciously or has ignored relevant facts 
then it would certainly be open to the 
appellate Court to interfere with the trial 
Court’s exercise of discretion.” 


These observations were made with re- 
ference to Section 34 of the Indian Arbi- 
tration Act under which the Court may 
Stay the proceedings if it is satisfied as 
to the existence of certain circumstances. 
There is no reason why the same prin- 
ciple should not apply to the exercise of 
discretion by the trial Court under Sec- 
tion 25 (2) and (3) of the Act. The lower 
{Court has considered the explanation of- 
ifered by the claimant for his failure to 
file his claim statement after service of 
notices under Section 9 of the Act. and 
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has held that there was sufficient reason 
for such failure There is no reason to 
interfere with the discretion exercised 
in favour of the claimant by the Lower 
Court in allowing him to urge his claim 
for enhanced compensation. Hence, the 
contention of the appellant has to be re- 
jected. 


7. It is next contended on behalf 
of the appellant that the Land Acquisi- 
tion Officer was justified in refusing to 
award separate compensation for the 
well and that the lower Court should 
not have awarded compensation in res- 
pect of the same. The definition of 
‘land’ under Section 3 of the Land Ac- 
quisition Act includes things attached to 
the earth. The claimant would therefore 
be entitled to compensation in respect 
of the well. But the learned Govern- 
ment Pleader relied on the extract from 
the decision of the Madras High Court 
contained in 1955 Mad WN at page 111 
of its Journal Section under the heading 
“Short Notes of Recent Cases”. It is 
mot possible to gather the facts of that 
case. But what has been decided in that 
case is that ordinarily no compensation 
is awarded for a well which is situated 
on land acquired separately and in addi- 
tion to the value of the water in the 
well. It also appears to have been held 
that in the absence of exceptional cir- 
cumstances, the award of compensation 
for a well in respect of the structures 
and in addition to the compensation for 
the water in the well cannot be support- 
ed, From the contents of this short note 
of the decision it can be gathered that in 
that case what was claimed was com- 
pensation for the structure of the well 
as well as separate compensation for the 
water in the well and it appears 
to have been held that apart from 
the compensation for the structure of 
the well, no compensation is payable 
separately for the water in the well un- 
less there are special circumstances. 
Hence, the decision proceeds on the as- 
sumption that the claimant is entitled to 
compensation for the structure of the 
well. In the present case, the structure 
of the well has been valued by the Ex- 
ecutive Engineer at the instance of the 
Land Acquisition Officer. 


It has been elicited in the cross-exa- 
mination of the Land Acquisition Officer 
that he does not remember how the land 
S, No. 98 is irrigated and whether the 
wel] is situated in survey No. 98. I¢ is 
therefore clear that the Land Acquisition 
Officer did not award any compensation 
for the well situated in Survey No. 98. 
The lower Court was therefore justified 
a awarding compensation for the welp 
also. 


78 Knt.  [Prs. 1-3] 


8. In the eit. these appeals are 
dismissed with costs. 
Appeals dismissed. 
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S. Rajagopal. Petitioner v. 
Armugam and others, Respondents. 


Election Petn, No. 3 of 1972, 
19-7-1973, 


Index Note:— (A) Constitution (Sche- 
duled Castes) Order, 1950, Paragraphs 2 
and 3, read with Schedule Part VIII, 
' Item 1 (2) — Convert to christianity 
again professing Hinduism and accepted 
back by his original Scheduled Caste — 
Can he then again be coveréd under 
Paragraph 2? Yes — (X-Ref:— Repre- 
oe of the People Act, 1951, S. 100 

(c) ). 


C. M. 


D/- 
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Brief Note:— (A) Members of the 
castes, races and tribes specified in 
Parts I to XIII of the Constitution (Sche- 
duled Castes) Order, 1950 are deemed to 
be members of the Scheduled Castes 
under Paragraph 2 of the Order: Para- 
graph 3 of the Order prescribes that not- 
withstanding the contents of Paragraph 2 
a person who does not profess Hindu or 
Sikh religion cannot be deemed to be a 
member of a Scheduled Caste. Where a 
person converts himself from Hindu reli- 
gion to Christianity he ceases to be a 
member of Scheduled castes under the 
said Order. However. if such convert 
again comes back to and starts profes- 
sing the Hindu religion and he is accept- 
ed back by his original caste he would 
become member of the scheduled caste 
within the meaning of Paragraph 2 and 
he will not be hit by Paragraph 3 as 
he has again started professing Hinduism. 
However, mere professing Hinduism 
again without being accepted back by 
his caste will not entitle such person to 
the benefit of being covered under Para- 
wraph 2 of the Order. In the instant case 
on the basis of evidence it was held that 
the petitioner had been accepted bv his 
original scheduled caste and hence was 
covered by Paragraph 2 of the Order. It 
was also held that the presiding officer 
had improperly rejected the communica- 
tion of the petitioner for election to the 
Scheduled caste seat in as much as he 
had not considered the several issues 
raised by the petitioner in order to show 
that he was entitled to contest for the 
said reserved seat and that the rejection 
was hasty. unwarranted and erroneous. 

(Paras 14, 15. 16, 21, 23, 27. . 38) 
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M. N. Venkatachaliah and B. N. 
Dayananda, for Petitioner: V. K. Go- 


vindarajulu, V. G. Dharmakumar and G. 
Kasturi. for Respondent No. 1. 


OEDER :— This Election Petition 
concerning the rejection of his nomina= 
tion in the 1972 General Elections was 
filed on 24-4-1972 under Section 81 read 
with Section 100 (c) of the Representa- 
tion of the People- Act, 1951' (hereinafter 
referred to as the R. P. Act). by Sri S. 
Rajagopal against eleven persons as res- 
pondents. Respondents Nos. 2 to 11 were 
set ex parte on 26-6-1972. The sole con- 
testant that remained is the successful 
candidate ist Respondent Sri C. M. 
Armugam. For convenience, I shall re- 
fer to the petitioner as Rajagopal and ist 
Respondent as Armugam. 


2. The above two persons were 
the only contestants in the 1967 General 
Elections from the same “68 KGF (Sche- 
duled Caste) Assembly Constituency” to 
elect a member to the Mysore Legisla- 
tive Assemblv. Rajagopal won and Armu- 
gam lost. Armugam filed E. P. No. 4 of 
1967 in this Court. Mv learned predeces- 
sor Mr. Justice Gopivallabha Iyengar (as 
he then was (sic — allowed the petition) 
by his order dated 30-8-1967. Rajagopal. 
went up in appeal to the Supreme Court 
in C. A. No. 1553 of 1967. and the ap- 
peal was dismissed on 3-5-1968. The 
judgment is reported in AIR 1969 SC 
101. 


3. In E. P. No. 4 of 1967. five 
issues were framed, Issues Nos. 2 and £ 
were not pressed. Issue No. 5 relates 
only to the relief. The issues left for 
determination were Issues Nos. 1 and 3, 
which are as below: 


“(1) Does the petitioner prove that 
on the date of election the respondent 
No. 1 was an Indian Christian (Protes- 
tant) by conversion and not a member 
of the Scheduled Caste (Adi Dravida) 
professing Christian Religion and there- 
fore, not qualified to stand for election 
to the Mysore Legislative Assembly as a 
candidate for the seat reserved for Sche- 
duled Castes from the KGF Constituency 
and his election should be declared void 
under Section 100 (1 (a) of the Repre- 
sentation of the People Act, 1951 ? 


+ 2 * + * 


(3) Even if it is true that Respon- 
dent No. 1 got himself converted to 
Christianity, does the respondent prove 
the facts and the circumstances set out 
in Paragraph 11 of the written statement 
and do they constitute in fact and in law 
conversion back to Hindu religion as al- 
leged, and is it enough in law to give 
him the benefit of the Constitution (Sche- 
duled Castes) Order, 1958)?” 
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Both these issues were decided against 
Rajagopal and in favour of Armugam. 
The Supreme Court had before it the 
consideration of Issues Nos. 1 and 3 only. 


4, In paras. 3. 4 and 5 of the judg- 
ment of the Supreme Court it is stated— 

“3. The Constitution (Scheduled 
Castes) Order. 1950 was made by the 
President in exercise of his powers con- 
ferred by Clause (1) of Article 341 of 
the Constitution which is as follows:— 

“341 (1) The President mav with res- 
pect to any State or Union Territory, 
and where it is a State, after consulta- 
tion with the Governor thereof. by pub- 
lic notification, specify the castes, races 
or tribes or parts of or groups within 
castes, races or tribes which shall for 
the purposes of this Constitution be 
deemed to be Scheduled Castes in rela- 
tion to that State or Union Territory. as 
the case mav be.” 


4. The relevant provisions of this 
Order, with which we are concerned, are 
contained in paragraphs 2 and 3 and 
Item 1 (2) of Part VIII of the Schedule 
to the Order, which are as follows:— 

‘2. Subject to the provisions of this 
Order, the castes, races or tribes or parts 
of, or groups within the castes or tribes 
specified in Parts I to XIII of the Sche- 
dule to this Order shall, in relation to the 
states to which those parts respectively 
relate, be deemed to be Scheduled Castes 
so far as regards members thereof resi- 
dent in the localities specified in relation 
to them in those parts of that Schedule. 


3. Notwithstanding anything contain- 
ed in Paragraph, 2. no person who pro- 
fesses a religion different from the Hindu 
or the Sikh religion shall be deemed to 
be a member of a Scheduled Caste. 


THE SCHEDULE 
Part VHI — Mysore 


1. Throughout the State except 
Coorg. Belgaum, Bijapur. Dharwar, 
Kanara, Sough Kanara. Gulbarga, Rai- 
chur, and Bidar districts and Kollegal 
taluk of Mysore District :— 


1. ck % $ 

2. Adi Dravida 

3. * x + 

5. These provisions made it quite 


clear that a person, who is an Adi Dra- 
vida, is qualified to be a candidate for 
the seat reserved for a member of the 
Scheduled Caste from this KGF Consti- 
tuency in the State of Mysore, provided 
he satisfied the additional requirement of 
paragraph 3 of the Order of not profes- 
sing a religion different from the Hindu 
or the Sikh religion at the time when his 
qualification to be a candidate has to be 
determined. In the present case there- 
fore, the validitv of the candidature of 
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the appellant depended on the question . 
whether. in January and February. 1967, 
when he was nominated as a candidate 
for the reserved seat and was declared 
elected, he was or was not a member of 
Adi Dravida Caste and professing a reli— 
gion different from the Hindu or the Sikh 
religion, The ease of the respondent. as 
mentioned above, was that the appellant 
had become a Christian in 1949 and was 
still professing the Christian religion a* 
the time of the elections in 196%. This 
plea was met by the appellant by plead- 
ing that he never became a convert to 
Christianity and that, in any case even if 
it be held that he had once become «x 
Christian in the year 1949, he was pro- 
fessing the Hindu religion at the rele— 
vant time in the year 1967. These are 
the pleas, that are reflected in Issues 1 
and 3 reproduced above.” 


5. Further on in the judgment of 


the Supreme Court. we find the follow— 
ing: 


ant was converted to Christianity in the 
year 1949, so that he lost the capacity of 
an Adi Dravida in which capacity alone 
he could have been held to be a member 
of a Scheduled Caste under the Constitu-- 
tion (Scheduled Castes) Order, 1950. 

* 


In our opinion if this test is applied* 
to the present case, it must be held thet 
at least by the year 1967, when the pre- 
sent election in question took place. the 
appellant had started professing the- 
Hindu religion, 

$ * * * * 

In the present case, therefore, we 
agree with the finding of the High Court 
that the appellant on conversion to 
Christianity, ceased to belong to the Adi 
Dravida caste and. consequently, the bur- 
den lay on the appellant to establish that, 
on his reverting to the Hindu religion ky 
professing it again, he also became once 
again a member of the Adi Dravida 
Hindu caste.” 

6. At the end of the judgment the- 


Supreme Court has left one question: 
open, observing: 
yD ae aha Ordinarily. the member-- 


ship of a caste under the Hindu religion 
is acquired bv birth. Whether the mem-- 
bership of a caste can be acquired by 
conversion to Hinduism or after reconver~ 
sion to Hinduism is a question on which 
we have refrained from expressing our 
opinion, because, even on the assumption 
that it can be acquired. we have arrived’ 
at the conclusion that the appellant must 
fail in this appeal.” 

7. On the basis of the pleadings 
here issues were framed on 3-7-1972. 
They were recast as below on 22-8-1972. 
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““(J} Does petitioner prove that on 
‘the date of Election. he was a member 
‘of the Hindu Adi Dravida Caste, a sche- 
‘duled caste within the meaning of the 
‘Constitution (Scheduled Castes) 
71950 by birth and, alternatively. if it is 
-held he was converted into Christianity. 
by reconversion and readmission into and 
acceptance by the Adi Dravida Hindu 
Caste, and that he was therefore entitled 
‘to stand and contest as a candidate at the 
‘election ‘to the Mysore Legislative As- 
‘sembly from 68. KGF (Scheduled Caste) 
Assembly Constituency notified by the 
Election Commission by Notification 
«dated 1-2-1972 ? 


(2) Does petitioner prove that the 
‘order of rejection dated 9-2-1972 by the 
Returning Officer of petitioner’s nomina- 
‘tion, was an improper rejection within 
‘the meaning of S. 100 (1) (c) of the Re- 
presentation of the People Act, 1959, 
rendering the election of first respondent 
‘from 68, KGF (Scheduled Caste) Assemb- 
-ly Constituency void ? 


(3) Whether the petitioner having 
:abandoned Hinduism and embraced 
«Christianity in the vear 1949 has lost the 
‘membership of the Adi Dravida Hindu 
Caste and incurred the disqualification 
under para. 3 of the Constitution (Sche- 
uled Castes) Order, 1950? Is this issue 
concluded against the petitioner by vir- 
tue of the judgment of the Supreme 
Court of India in C. A. No. 1553 of 1967? 

(4) To what relief is petitioner en- 

“titled?” ; 
8. 95 witnesses (P. W. 1 to 
"P, W. 25) were examined for Rajagopal. 
-24 witnesses (R. W. 1 to R. W. 24) were 
-examined for Armugam. Exhibits P-1 to 
-P-158 (a) were marked for Rajagopal. 
Exhibits R-1 to R-46 were marked for 
-Armugam. Exhibits C-1 to C-3 were 
marked ‘as documents for the Court. 


9, It is not disputed that Raia- 
sopa] was born an Adi Dravida Hindu. 
‘That he was converted to Christianity in 
the year 1949 and that at least by the 
-year 1967 he had started professing the 
Hindu religion, are aspects which are 
concluded by the iudgment of the 
“Supreme Court. Whether his contention 
that he was accepted by the Adi Dravida 
Hindu fold and reverted to that fold, thus 
-entitling him to contest from a Constitu- 
ency reserved for members of the Sche- 
duled Castes. is the question that remains 
for determination, 

10. Clause (c) of Section 100 (1) 
of the R. P. Act is improper rejection of 
a nomination. Rajagopal’s contention 1s 
on this ground. Since this is the crux of 
the matter, I shall refer. in extenso, to 
the material placed before the Returning 
“Officer. The Nomination paper of Raia- 
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gopal was filed on 8-2-1972. Scrutiny of 
nominatlon was fixed for 9-2-1972. On 
that day, Armugem filed his objections 
(Exhibit P-101) to the candidature of 
Rajagopal, as below: 


ah) The respondent is an Indian 
Christian and his correct name is S. 
Victor Rajagopal, having embraced the 
Christian faith long ago. 


(2) The Kolar Gold Fields Constitu- 
ency is reserved for a member of the 
Scheduled Caste and the respondent pe- 
ing an Indian Christian cannot file his 
nomination paper for elections for the 
Reserved Seat of this Constituency havy- 
ing abandoned his Hindu Religion for 
Christian religion. Thus he incurs the 
disqua-ification under paragraph 3 of the 
Constiiuticn (Scheduled Castes} Order, 
1950. Even now he professes Christia- 
nity. 

(3) In the General Elections held to 
the Mysore Legislative Assembly for the 
Reserved Seat of this Constituency (KGF) 
in February 1967. the respondent contest- 
ed the elections and was returned to the 
Mysore Legislative Assembly. 


(4) The petitioner filed an Election 
Petition in Election Petition No. 4/1967 
in the High Court of Mvsore at Banga- 
lore which tried the petition and through 
its order dated 30th August 1967, the High 
Court of Mysore allowed the petition and 
declared the election of the respondent 
to fill the Reserved Seat of the Kolar 
Gold Field Constituency to be void. and 
awarded costs of Rs. 11500 to the peti- 
tioner. The Order of the High Court of 
(Mysore has been published in the Mysore 
Gazette dated 16th November 1967 aft 
page 987. 

(5) Aggrieved by the Order of the 
High Court of Mysore the respondent ap- 
pealed to the Supreme Court of India, 
New Delhi, in Civil Appeal No. 1553/1967 


‘and his appeal was also dismissed with 


costs cn 3rd May 1968.” 
The other recitals in the objections are 
not germane for our purpose. 

11. On the same date Rajagopal 
filed his Reply Statement (Ext. P-102) 
before the Returning Officer, as follows: 


*(1) I am not a Christian as alleged 
by Sri C. M. Armugham, and that my 
name is not S. Victor Rajagopal and I 
have not embraced Christianity. I was 
born as a member of the Adi Dravida 
Caste amongst Hindus. Mv father late 
Sri Sahadevan and mv mother Smt. Ven- 
katamma. belong to the Hindu Adi Dra- 
vida Caste. The Adi Dravida Caste is 
one of the Scheduled Castes notified under 
the Constitution (Scheduled Castes) 
Order. 

(2) I am and have always been pro- 
fessing the Hindu Religion and faith as 
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member, My wife is a Hindu Adi Dra- 
vida lady whom I- married in the year 
1955. Against the entries of my children 
in the birth register of the Municipality 
the Caste of their mother is shown as 
Adi Dravida Hindu. My children are 
brought up as Hindus and have been 
shown in School records as belonging to 
the Hindu Religion and of Adi Dravida 
Caste. In the 1962 General Election to the 
Mysore Assembly Constituency. I contest- 
ed as a candidate from the Reserved 
Scheduled Caste Constituency. 


(3) My election to the Assembly in 
the year 1967 general election was chal- 
lenged by Sri C. M. Armugam on the 
alleged ground that I allegedly embraced 
' the Christian faith and has ceased to be 
a Adi Dravida. Hindu. The proceedings 
of the election petition before the 
Honourable High Court of Mvsore which 
ended in the Court holding that I had 
ceased to be Adi Dravida Hindu, was 
taken to the Honourable Supreme Court 
` of India, in Civil Appeal No. 1553 of 1967 
and the Supreme Court by its Order 
dated. 3-5-1968 (reported in ATR 1969 SC 
101), made the following observations: 


"fa) In our opinion, if this test is 
applied to the present case, it must be 
held that at least by the year 1967, when 
the present election in question took 
place, the appellant has started profes“ 
sing Hindu life. 

(b) It is true that his close relatives 
like his father and brother-in-law, treat- 
ed him as belonging to his caste.. But 
mere recognition by a few such relatives 
cannot be held to be equivalent to a re- 
cognition by the members of the Caste 
in general...... consequently, it has to be 
- held that appellant has failed to establish 
that he became a member of the Adi 
Dravida Hindu Caste after he started 
professing the Hindu Religion.” 


(4) The main point on: which the 
previous proceedings turned was that the 
material that all conversions into Christi- 
anity at Ponnai Anaicut festival at which 
I was allegedlv converted into Christian- 
ity, had to be recorded in the Baptismal 
Register, maintained in the ‘Yehamur 
Church’ and that at all events I was con- 
tinued to be accepted by the Hindu Adi 
Dravida Caste as one of the members, 
was not, placed before the Court. 


(5)I am producing a copy of a 
certificate from the Presbyter of Church 
of South India,-Yehamur Pastorate, dated 
29-1-1972, stating that there is no entry 
in the Baptism Register maintained in 
the Church of South India, Yehamur, re- 
garding my alleged baptism. I am also 
producing the following documents to 
show that the members of the Adi Dra- 
vida Community of KGF have always 
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considered and accepted me as ons 2f the 
members of Hindu Adi Dravida Commu- 
nity, KGF:— . 

fa) The copy of the address of wel- 
come presented to me both in Tamil and 
in English by the members of the Adi 
Dravida Scheduled Caste Conference held 
on 11-8-1968 at Skating Rink, Nundy- 
droog Mines, KGF under the President- 
ship of Sri Elumalai, 


(b) Copy of the resolution passed by 
the Conference touching my membership 
of the Adi Dravida Scheduled Caste. 

(c) Six photographs taken at the 
KGF Adi Dravida Scheduled Caste Con- 
ference. 

(d) Hight cuttings of different news- 
papers reporting the proceedings of the 
KGF Adi Dravida Scheduled Caste Con- 


ference. 


(6) Even assuming for the sake of 
argument that I have once been convert- 
ed into Christianity which position I em- 
phatically repudiate, the Honourable 
rie Court of India, has observed 

at-— , 

‘In our opinion if this test is applied 
to the present case it must be held that 
at least by the year 1967, when the pre- 
sent election took place, the appellant 
had started professing the Hindu life.’ 
Further the Supreme Court said: 


‘Even though the marriage was not 
celebrated according to the strict Hindu 
rites prevalent amongst Adi Dravidas, 
the marriage was not in Christian form 
and is alleged to have been in some re- 
formed Hindu manner, Thereafter, the 
appellant in 1961, took the step of hav- 
ing his service cards corrected so as to 
show him as an Adi Dravida Hindu in- 
stead of Christian. This was followed by 
his candidature as a member of Adi Dra- 
vida Hindu Caste in the general elections 
in 1962, and, subsequently, he gave out 
the caste of his children as Adi Dravida 
Hindus. These various steps taken by the 
appellant clearly amount to a public 
declaration of his professing the Hindu 
faith. The first step of marriage cannot, 
of course, by itself be held to be a suffi- 
cient public declaration that the appel- 
lant believed in Hindu Religion; but the 
Subsequent correction of entries in ser- 


vice cards and his publicly standing as a 


candidate from the Reserved Scheduled 
Caste Constituency, representing himself 
as an Adi Dravida Hindu, taken together 
with the later act of showing his child- 
ren as Adi Dravida Hindu in the School 
records must be held to be a complete 
public declaration by the appellant that 
he was by this time professing Hindu 
Religion. Finally, in the General Election 
of 1967 also, the appellant by contesting 
the seat reserved for a member of a 
Scheduled Caste on the basis that he was 
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an Adi Dravida Hindu, again purported 
to make a publie declaration of his faith 
in Hinduism. In these circumstances, we 
. hold that at the relevant time in 1967, 
_ the appellant was professing Hindu Reli- 
gion, so that paragraph 3 of the Constitu- 
tion (Scheduled Castes) Order, 1950, did 
‘not apply to him.’ 

(7) It is settled law that a Hindu 
converted into Christianity can bé re- 
converted into Hinduism and that for 
such re-entry no formal ceremony or 
rituals are necessary. 

(8) Though the Honourable Supreme 
Court, has left this question open 
and has not expressed any opinion on it 
in one way or the other, it is clear from 
a number of decisions of various High 
Courts that on reconversion into Hindu- 
ism, a person can become the member of 
the same Caste in which he was born 
and to which he, belonged before having 
been converted into another religion. 
The basis of these decisions is that the 
members of the Caste may accept on re- 
conversion of a person as a member of 
the Caste even though he may have lost 
such membership on conversion to ano- 
ther Religion (vide Kotapalli Narasiah 
v. Jammanna Jogi, E. P. 9 of 1967 = Re- 
ported in (1969) 2 Andh WR 118; K. 
Narasimma Reddy v. V. G. Bhoopathi and 
Manicka Rao, E. P. No. 18 of 1967; Allum 
Krishniah v, Orapalle Venkatasubbiah, 
E. P, No. 10 of 1967 = Reported in ILR 
(1969) Andh Pra 1110, decided by the 
Andhra Pradesh High Court and K. Para- 
malai v, Alangaram, E, P. No. 9 of 1967 
decided by the Honourable High Court of 
Madras). 

(9) Even assuming a prior conver- 
sion to Christianity, the rituals and wel- 
coming acknowledgment and confirma- 
tion of my acceptance into the Adi Dra- 
vida Caste clearly establishes that the 
Hindu Adi Dravida Community. has ac- 
cepted and always owned me as its mem- 
ber. I have celebrated the marriages of 
my brothers Sri S, Govindaraj and Sri S. 
Manickam, on 25-6-1969 at KGF and on 
95-2-1970 near Vellore in the traditional 
manner customary to Adi Dravida Hindus. 
I am producing a copy of the invitation 
sent out by me on the occasion. The mem- 
bers of the Adi Dravida Community both 
in my family circle and outside it, at- 


tended and participated in the function. 


I am a member of the Mysore State 
- Scheduled Caste Cell of the Mysore Pra- 
desh Congress Committee (R), which 
clearly shows that I was accepted as Adi 
Dravida Hindu by the Adi Dravida 
Hindus. I have also been a part of Hindu 
Adi Dravida Community and fully and 
unequivocally accepted as a member of 
the same, J , 
(10) The decision of the Court in 
the earlier election petition would not 
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bar me for the resi of my life from stand- 
ing from the Adi Dravida Caste for the 
reserved seat in view of the fact that the 
earlier proceedings may be res judicata 
only as between the same parties to the 
previous proceedings. The present elec- 
tion, the contest is amongst many other 
candidates amongst whom Sri C. M. 
Armugam, may happen to. be one. The 
question whether I am a member of Adi 
Dravida Caste at the time of present 
election will have to be decided on the 
facts now obtaining -whether first of all, 
I was converted into Christianity and 
secondly whether even if it was so, I 
was accepted by the Adi Dravida Caste 
aS a member thereof. For one thing the 
certificate from the Yehamur Church will 


conclusively show that there was no 
such earlier conversion at the Ponnai 
Anaicut festival or elsewhere, At all 


events, there is abundant, overwhelming 
and legally conclusive material to show 
that in any event I was accepted as a 
member of the Hindu Adi Dravida Caste. 
The Honourable Supreme Court itself 
had held that even in 1967, I was profes- 
sing the Hindu life and what was found 
wanting then was evidence of my having 
been accepted by the Caste. That evi- 
dence is now available in abundance. On 
the judgment of the Supreme Court it- 
self I would qualify with proof of my 
being a member of the Adi Dravida 
Hindu Caste throughout, 


The contention in paras 6, 7 and 8 
of the objection petition of Sri C. M. 
Armugam, is irrelevant for the purposes 
of deciding that I belong to Adi Dravida 
Hindu Caste. 


I, therefore, claim that I am a mem~< 
ber of the Hindu Adi Dravida Caste, a 
Scheduled Caste within the meaning of 
para 2 of the Constitution (Scheduled 
Castes) Order, 1950 and that I am entitled 
to be a candidate for the election at the 
KGF Scheduled Caste Assembly Consti- 
tuency and I further pray, that the peti- 
tion of Sri C. M. Armugam, objecting to 
my candidature to contest be rejected.” 


12. On that very date, the Re~ 
turning Officer passed an order (Ext. 
P-103) reading as below: 

“Shri S. Rajagopal’s 
papers:— 

Objection by C. M. Armugam and 
his counsel who is duly authorised by 
C. M. Armugam is stated in the petition 
filed before me today. The substance is 
that Shri S. Rajagopal is not a Scheduled 
Caste. He is a Christian. This point has 
been elaborately dealt by the Mysore 
High Court and Supreme Court in their 
judgment in Election Petition No. 4 of 
1967 decided on 30-8-1967 and Civil Ap- 
peal No. 1553 of 1967 decided on 3rd May 
1968 respectively. The judgments are 
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read before me. Mr. Rajagopal has read 
some ‘judgments of Andhra High Court 
and Tamil Nadu High Court wherein it 
is stated that a Scheduled Caste who has 
converted himself to Christianity would 
get the benefits of Scheduled Caste after 
his reconversion to original Scheduled 
Caste, The Mysore High Court in their 
judgment referred supra has made it 
very clear, that a Scheduled Caste who 
has converted himself to Christianity 
would not get the benefits of the Sche- 
duled Caste after his reconversion to the 
original Scheduled Caste. The relevant 
portion of the judgment of High Court of 
Mysore referred above reads as follows: 

‘The disability of respondent (Shri 
S. Rajagopal) to claim the benefit of the 
provisions of the Scheduled Castes Order 
on his conversion to Christianity would 
mot cease by his reversion.’ 

The Supreme Court in their judg- 
ment referred supra have refrained to 
give any finding on the issue. Hence we 
are all bound by the judgment of the 
High Court of Mysore, in the State of 
Mysore unless the judgment is reversed 
by the Supreme Court. I therefore order 
that Shri S. Raiagopal after his recon- 
version to Scheduled Caste cannot get 
ithe benefit of the Scheduled Castes Order. 
As this Constituency ie, 68 KGF (SC) 
Assembly Constituency is a Reserved 
' Constituency, I order that Shri S. Raja- 
gopal is not qualified to stand as a candi~ 
date in this Constituency. Hence his 
nomination paper is rejected today this 
day of 9th February 1972.” 


It is this order that is the subject-matter 
of the controversy. Í 


13. Despite the voluminous evi- 
dence, at the commencement of his argu- 
ments Sri S. N. Venkatachalaiah, peti- 
tioner’s (Rajagopal’s) learned Advocate, 
represented, and I feel rightly, that Issue 
No. 1 is the main issue and, after the 
judgment of the Supreme Court in Raja- 
gopal v. Armugam, the all-embracing 
issue, that Issue No. 2 flows as a corol- 
lary, and that issue No. 3 does not sur- 
vive for consideration. Sri S. Duraiswami 
Ayyangar, appearing fairly late for the 
first respondent (Armugam) agreed with 
the above stand. Issue No. 4 concerns 
only the relief, 


14. The question, therefore, dwin- 
dies into a narrow compass, starting 
with premises which admit of no doubt. 
Rajagopal was born an Adi Dravida 
Hindu. The Supreme Court judgment is 
conclusive that Rajagopal was converted. 
_linto Christianity which is casteless, in 
the year 1949, so that he lost his capa- 
city of an Adi Dravida Hindu, in which 
capacity alone he could have been held 
to be a member of the Scheduled Castes 
under the Constitution (Scheduled Castes) 
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Order, 1950 and that it must be held that 
at least by the year 1967 he had started 
professing the Hindu religion. Ht is settled 
law that reconversion to Hinduism does 
not require any formal ceremony or ritu- 
als or expiatory ceremonies, that a re- 
convert to Hinduism can revert to his 
original Hindu caste on acceptance by 
the members of that caste and that the 
quantum and degree of proof of accept- 
ance depends on the facts and circum- 
Stances of each case, according to the 
established customs prevalent in a parti- 
cular locality amongst the caste there. 
It is not the case of Armugam or any of 
his witnesses, nor was it even suggested 
in the cross-examination of Rajagopal or 
his witnesses, that he was ex-communi- 
cated or ostracised by the Adi Dravida! 
Hindu Community. 


15. The Supreme Court accepted 
the evidence given on behalf of Raja- 
gopal, that though he had been convert- 
ed into Christianity in 1949, he did later 
on profess the Hindu religion. It listed 
seven circumstances as below: 


"(i) that he married a Hindu Adi 
Dravida woman in the year 1955; 

(ii) that against the entries of child- 
ren in birth registers of the Municipality, 
the caste of the mother was shown as 
Adi Dravida Hindu; 

(iii) that his children were brought 
up as Hindus; 

(iv) that, when his children were ad- 
mitted in school, they were shown as 
Hindus in the school records; 


(v) that, in 1961, the appellant made 
an application for correction of his ser- 
vice cards and had the entry of his reli- 
Zion as Christianity altered, so that he 
was subsequently shown as Adi Dravida 
Hindu in those ecards; 


(vi) that, in 1962, in the general 
elections, he stood as a candidate from a 
Reserved Scheduled Caste ‘Constituency; 
an 


(vii) that he again stood as a candi- 
date in this general election of 1967 from 
the same Reserved Scheduled Caste Con- 
stituency.” 


From the above Sri Venkatachalaiah as- 
serts that the Supreme Court has met the 
petitioner half-way, and he has to cover, 
the other half, and his endeavour would 
be to do so. With immense patience he| 
has listed, as below, twelve events in this, 
context which are post-January and 
February 1967, which were crucial 
months considered by this Court and thel 
Supreme Court: 

(i) Rajagopal celebrated the marri~ 
age of his younger brothers Govindaraj 
{25-6-1969) and Manickam (25-2-1970) in 
the Adi Dravida manner, at which the 
majority of persons present were Adi 
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Dravida Hindus, This is borne out, bė- 
sides the evidence of Rajagopal, by that 
of P.W. 14 M. Ramadas, P.W. 15 S. Go- 
vindan and P.W. 18 M. Jayaraman; 

(ii) Rajagopal has been looked upon 
as a peace-maker among the Adi Dravida 
Hindus of KGF. Besides Rajagopal, 
P.W. 17 A. Jayaraj, P.W. 19 M. C. Peru- 
mal and P.W. 22 M. A. Amalorpavam 
speak about this; l 

(iii) Rajagopal was invited to partix 
cipate in the foundation-stone laying 
ceremony on 24-4-1969 of the Kanna- 
bhiran Temple at Jambokolam, the de=- 
votees of which are Adi Dravida Hindus. 
P.W. 16 K. Seethapathi supports Raja- 
gopal in this regard; 

(iv) Rajagopal has been participating 
in the ‘Margazhi’ Thiruppavai function at 
Kannabhiran Temple at III Line, Ken- 
nedy Block, KGF, which essentially ís 
maintained by the Adi Dravida Hindus 
there. On this aspect, P.W. 16 K. Seetha- 
pathi corroborates Rajagopal, 

(v) We have Rajagopal’s evidence 
that he has been presiding over the Adi- 
Krittikai Festival at the Mariamma Tem- 
ple, I Post Office Block, Marikuppam 
(KGF), and starting the procession of the 
Deity. He says that the devotees of that 
temple are mostly Adi Dravida Hindus. 


(vi) According to Rajagopal, there is 
a Scheduled Castes Cell in the Organisa~ 
tion of the Ruling Congress, and he is 
an Executive Committee member of that 
Cell purely meant for Scheduled Castes. 
This gains some support from the testi- 
mony of RW 22 IPD. Salappa. 

(vii) The funeral ceremonies and 
obsequies of Rajagopal’s father Sahade- 
van who died on 8-11-1971 were per- 
formed in the Adi Dravida Hindu form. 
In this regard, Rajagopal’s evidence is 
supported by that of P.W. 14 Ramadas 
and P.W. 18 M. Jayaraman, 

(viii) Rajagopal participated along 
with Armugam, in the first annual cere- 
monies of the late M. A. Vadivelu (a 
much respected Adi Dravida Hindu 
leader in KGF). performed at Kannabhi- 
ran Temple, KGF. R.W. 5 M. A. Ethiraj, 
brother of M. A. Vadivelu, speaks about 
this and describes his deceased brother 
as an educated, very methodical and up- 
right man. 


(ix) Raiagopalľ's children have been 
treated as Adi Dravida Hindus even sub- 
sequent to 1967. On this, besides Raja- 
gopal, wẹ have the evidence of P.W. 12 
S. Imanuel Das, P.W. 9 Pearujohn, and 
even Armugam himself, who issued the 
Certificate to Rajagopal’s son R. Kumar 
on 17-6-1972 that he is a Scheduled 
Caste Adi Dravida ae . 

x) Rajagopal speaks about the gene- 
ral Seite by the, majority of the 
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residents of the Mining area of KGE who 
are Adi Dravida Hindus, and that they 
have been treating him as one among 
them. He further says that he has parti- 
cipated in the All-India Scheduled Castes 
Conference at New Delhi held on the 
30th and 31st of August: 1968. 


On all the above aspects, the feeble 
cross-examination of Rajagopalľs wit- 
nesses referred to above has not, in the 
least, shaken the testimony they have 
given in their examination~in-chief. That 
Rajagopal has Christian relations cannot 
be a hurdle against him, because it is ob- 
vious from the evidence that it is not 
uncommon for the Adi Dravida Hindus 
in KGF to have Christian relatives. 


_ (xi) 16. Several of the witnesses on 
Rajagopal’s side viz. P.W. 2 Sambashivan, 
P.W. 3 A. N. Swaminath Pillay, P.W. å 
Rev. Ashirvadam, P.W. 15 S. Govindan, 
P.W. 16 K. Seethapathi, P.W. 17 A. Jaya- 
rai, P.W. 19 M. Perumal, P.W. 20 
Narayanaswamy and P.W. 22 M. A, Ama- 
lorpavam, have spoken firmly that 
throughout they have regarded Raja- 
gopal as an Adi Dravida Hindu belonging 
to that fold in KGF. This also finds cor- 
roboration in the testimony of Armu- 
gam’s witnesses R. W. 1 J. C. Adimoolam, 
R.W. 5 M. A, Ethiraji, R.W, 8 K. P. Ar- 
mugam, R.W. 9 S. M. Armugam, R.W. 10 
G. Subbarayan, R.W., 14 N. C. Dwaraka- 
nath, R.W. 16 V. Doraiswamy and R.W. 21 
K. T. Muniswamy, according to whom 
they learned that Rajagopal had been 
converted to Christianity only from the 
order of this Court dated 30-8-1967 and 


. the judgment of the Supreme Court 


dated 3-5-1968. 


(xii) 17. That takes us to the mag- 
num opus viz. the Conference held at the 
Skating Rink, Nundydroog Mine KGF on 
11-8-1968. 

18. The preponderance of evi- 
dence, not merely on Rajagopal’s side, 
but even from many important witnesses 
on the side of Armugam, discloses that 
the conference was a Scheduled Castes 
Conference. I do not agree with Sri M. K. 
Nambyar, who appeared towards the 
very end to argue, that it was a cosmo- 
politan, heterogeneous, Congress confer- 
ence, nothing to do with the Scheduled 
Castes. The evidence discloses that the 
vast majority of the persons present was 
Adi Dravida Hindus. That others inte- 
rested in them and having a leaning to- 
wards the Congress (R) also participated 
and that the tri-colour was too visible. 
does not detract from the view that 
essentially and in substance it was a 
Scheduled Castes conference with some 
persons of other castes being present, 
interested in their cause. 

19. We have it from the evidence 
that long and meticulous preparations 
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were made for the conference and it was 
widely publicised several days before it 
took place. 
* * %* * E 


20. The attendance at the Confer- 
ence varies from about 200 to 300, ac- 
cording to many of Armugam’s witnesses, 
and almost to about 1500 to 2000 accord- 
ing to Rajagopal’s witnesses. From the 
Notes of Spot Inspection (Ex. C-2) and 
the Report of the Commissioner accom- 
panied by the sketch (both marked as 
Ex. C-3), it is obvious that the Skating 
Rink can easily hold about a thousand 
persons, both sitting and standing. We 
can, therefore, safely take it that at least 
about a thousand persons, mostly drawn 
from the Scheduled Castes, with a 
sprinkling of members of the other com- 
munities interested in them, had gather- 
ed at the Conference, This finds support 
from Armugam’s witness R.W. 14 N., C. 
Dwarakanath. He says— 

wees When I went to the Confer- 
ence Hall at about 10-30 am., I could 
find place to stand only at the rear, 
Nba I stood for some time and came 

ack.” 
That the Skating Rink was over-crowded 
is also evident from the fact that, as dis- 
closed by some of Armugam’s witnesses 
themselves, several persons had gathered 
even outside. It is admitted that it was 
not a closed door conference. i 

21. One contention of Sri M. K. 
Nambyar, learned Advocate for Armu- 
gam, was that, all along, the petitioner 
suppressed the fact that he was a Chris- 
tian and that fraud .vitiates every act. 
But fraud has to be pleaded, and here it 
is not. That his caste people were not in 
the dark, is obvious from what Armugam 
himself has deposed. Speaking about the 
General Elections in 1962, in the exami- 
nation-in-chief itself, he says— 


"a... At the time of the scrutiny of 
the nominations, I had raised an oral ob- 
jection before the Returning Officer that 
petitioner Rajagopal was a Christian and 
was not entitled to contest for the re- 
served seat...... j 
What emerges from the overall position 
is, that to gain a temporary advantage, 
when Rajagopal was a minor, he became 
a Christian to be admitted into Voorhees 
Hish School and Voorhees High School 
Christian Hostel, with all the attendant 
advantages, run by Christians in Vellore 
in Tamil Nadu, that he was barely for 
1} months there and then reverted as a 
Hindu, with his caste members wholly 
acknowledging him as one of their own, 
he having rejoined them and taking a 
prominent role. 

22. Sri Nambyar represented that 
there is no specific pleading in the peti- 
tion alleging that Rajagopal was re-con= 
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verted to Hinduism. As Sri Venkata- 
chalaiah stated, there is nuo express 
pleading, and what is not on the lines 
can be gathered by reading between 
them, That re-conversion is implied is 
apparent from the written statement of 
Armugam where, at the end of para- 
graph 20, it is alleged— 

So far no provision is mada 
for converts to Hinduism te be included 
in the original caste in the said order of 
the President (referring to the Constitu- 
tion (Scheduled Castes) Order, 1950), at 
that rate it is submitted, that any Hindu 
after conversion may claim to be taken 
back to the Scheduled Caste fold after 
reconversion.” (The bracket is mine). 


23. Towards the commencement 
of the arguments, Sri S. Duraiswami 
Ayyangar, appearing for Armugam, con- 
ceded, and I must say fairly, that the 
Conference did take place in the Skating 
Rink, KGF on 11-8-1968 and that the 
photos Exs. P-3 series (Exs. P-3 to P-3 
(k)) represent the incidents and scenes 
there. He also represented that a religi- 
ous ceremony was performed at the Con- 
ference on Rajagopal by P.W. 5 Thiru- 
vengadam Swamiar. As spoken to by 
many of Rajagopal’s witnesses, it was a 
‘Shuddhi’ or cleansing ceremony to re- 
move the stigma of his being considered 
as a Christian pursuant to the judgments 
of this Court and the Supreme Court and 
their publication in some newspapers 
and that it was not a ceremony to con- 
vert him, already a Hindu, into Hindu- 
ism. That he was professing Hinduism 
already is apparent from the Supreme 
Court judgment, Sri Nambyar made a 
subtle distinction, which to my mind is 
without a difference, that professing does 
not mean being re-converted or belong- 
ing to. In the Supreme Court judgment, 
the three expressions have been synony- 
mously employed. For years together 
Rajagopal professed the Hindu religion, 
was reconverted and belonged to it by 
public declaration and his mode of life,| 
as instanced by the seven items listed in 
the judgment of the Supreme Court, and 
the twelve more added now, before his 
nomination was rejected by the Return- 
ing Officer on 9-2-1972 which, as con- 
tended by Sri Venkatachalaiah, was nei-}. 
ther proper nor justified. 


24. At a very belated stage it was 
suggested to some of Armugam’s wit- 
nesses that the late M. A. Vadivelu, with 
a few others, walked out of the Confer- 
ence when the English address (Ex.*P-56) 
was translated to the audience by P.W. 22 
M. A. Amalorpavam, This, evidently, is 
an afterthought put forward on behalf of 
Armugam. It is abundantly apparent that 
the late M. A. Vadivelu was closely as- 
sociated with the conference from the 
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very time it was thought of, was an 
ardent sponsor of it. and had made 
arrangements for its success since about 
three months prior to it by correspon- 
dence with the Mining Authorities as is 
evident from Ex, P-8 dated 3-7-1968 and 
Ex. P-9 dated 29-7-1968. The former 
which is a handbill in Tamil, the English 
translation of which is mentioned as 
‘admission of Rajagopal into our caste’; 
the latter is on the letter heads ‘Kolar 
Gold Field Adi Dravida Scheduled Caste 
Conference’, addressed to ‘The Superin- 
tendent, KGMU, Nundydroog Mine, 
Oorgam’. That the signatures in Exs. P-8 
and P-29 are of Vadivelu is amply 
borne out by the testimony of P.W, 19 
M. C. Perumal, P.W. 22 Amalorpavam 
and even R.W, 1 J. C. Adimoolam, all of 
whom are familiar with his handwriting 
and signature. No suggestion has been 
made for Armugam in the deposition of 
Vadivelu’s brother R.W. 5 Ethiraj, that 
the signature is not that of his brother 
Vadivelu. The alleged walk out by Vadi- 
velu with a few others at the Conference 
when the English Address Ex. P-56 
presented to Rajagopal was being trans- 
lated into Tamil, cannot for a moment 
be believed. 


25. What is more, are. three strik- 
ing circumstances. According to Raja- 
gopal’s witnesses who were present at 
the Conference, the English Address Ex. 
P-56 presented to Rajagopal was read by 
Vadivelu, and this finds confirmation 
from Armugam’s witness R.W. 2 P. M 
Venkatesh, Secondly, the address Ex. 
P-12 presented to P.W. 13 Kakkan in 
Tamil a language most of those present 
understood, mentions towards the end 
that one purpose of the Conference was 
to admit Rajagopal who was born in the 
Adi Dravida Hindu Community, to Adi 
Dravida (Depressed Class Hindu). Again, 
it reiterates in the para “May we request 
you to encourage Thiru S. Rajagopal, so 
that he can continue to serve the people 
of KGE”. It is not the case of Armugam 
that when this passage was read, before 
the translation of the English Address 
Ex. P-56 to Rajagopal, there was even the 
mildest kind of protest. And to round it 
off, we have the testimony of Armugam’s 
star -witness R.W. 1 J. C, Adimoolam . at 
para 47— 


“P.W. 13 Kakkan left the Conference 
Hall at about 12-30 P.M. He left between 
12 Noon and 12-30 P.M. P.W. 23 Elu 
Malai also left with him. Vadivelu and 
his brother R.W. 5 Ethiraj walked out 
with them. I was told that they had 
arranged food for P.W. 13 Kakkan and 
P.W. 23 Elu Malái in the Guest House. 


26. One resolution passed at the 
Conference is Ex. P-13 on which there is 
no serious attack. It is in Tamil, signed 
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by P.W. 23 T. P. Elu Malai and P.W. 13 
P. Kakkan. Below the signatures is the 
date 11-8-1968. The English translation 
of it (Ex. P-13 (a)) reads as below: 


__ “This Conference resolves. to set 
right the doubt arising in his election 
petition, recognise and also admit him to 
our Caste, Sri S. Rajagopal, who was 
born in our Caste brought up amidst us, 
also lived amongst us and who repre- 
sented our Caste in Mysore Legislature 
for the past 6-7 years serving efficiently 
and honestly.” 


There is no serious attack on this Reso- 
lution, though others, viz., Exs, P-47 to 
P-55, have been assailed on the ground 
that there is tampering with the date. 


27. That concludes the 12th and 
the most important aspect mentioned by 
Sri Venkatachalaiah. The Conference, to 
my mind, was ‘Vox Populi Vox De’. With 
the seven instances expressed by the 
Supreme Court, followed by the 12 
others with the evidence now, there can 
be no room for doubt that after Raja- 
Zopal’s professing and belonging to the 


‘genus of the Hindu community, ha was 


accepted by the specie Adi Dravida 
Hindus also. He was therefore wholly 
competent in the early part of 1972, hav- 
ing regained his original caste of Adi 
Dravida Hindu, by abundant proof that 
he belonged to the mainstream of that 
community, and was fully entitled to 
contest for a seat reserved for the Sche- 
duled Castes. I wish the Returning Off- 
cer, who rejected the nomination paper, 
had bestowed better thought on this zs- 
pect. On 9-2-1972 Armugam filed his ob- 
jections to the nomination of Rajagopal, 
on the same day, Rajagopal filed his 
reply statement, and on that very day 
the Returning Officer passed his order, 
without considering the various points 
raised by Rajagopal ‘Justice hurried is 
justice buried’, resulting in these avoid- 
able and longwinded consequences. 


28. To assail the acceptance of 
Rajagopal to the Adi Dravida Hindu fold 
in KGF, Armugam has referred to three 
aspects, which are rightly described by 
Sri Venkatachalaiah as a last-ditch 
manoeuvre. They are (1) The institution 
of Nattamdars; (2) The existence of Adi 
Dravida Jana Sabha. They are held out 
for Armugam to be the only arbiters for 
the acceptance of persons into the Adi 
Dravida Hindu fold in the KGF; (8) Exs. 
R-19 and R-20 which are put forward as 
resistance by many leading Adi Dravida 
Hindus in KGF to the acceptance of 
Rajagopal back into the Adi Dravida 
Hindu fold, Having already inferred that 
the evidence on Armugam’s side is parti- _ 
san and does not inspire confidence, these 
three aspects need not detain us long. 
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29 The question of Nattamdars 
and Adi Dravida Jana Sabha are inter- 
related, and I shall consider them toge- 
ther. There is no whisper in the written 
Statement of Armugam about the Nat- 
tamdars or Adi Dravida Jana Sabha in 
KGF. No custom is specifically pleaded. 
The institution of Nattamdars was not 
put to any of Rajagopal’s witnesses, ex- 
cept himself. A Nattom is alleged to be 
in every block in the mining area in 
KGF whose population consists of mostly 
Adi Dravida Hindus and, according to 
Armugam’s witnesses, the headman of 
each block is a Nattamdar. It is further 
the case on Armugam’s side that the 
Nattamdar in each block is the penulti- 
mate head, that the Adi Dravida Jana 
Sabha, composed almost wholly of Nat- 
tamdars, and the President of the Adi 
Dravida Jana Sabha take the ultimate 
decision. They say that the President for 
quite some time is R.W. 21 K. T. Muni- 
swamy. 


30. I shall set out here, fairly in 
extenso, the testimony of some of the 
witnesses on Armugam’s side to demon- 
Strate that there are as many versions 
as there are witnesses: (After discussing 
oe RE here, the judgment proceed~ 
ed: 

31. In view of the above wholly 
discrepant and unconvincing evidence, 
the institution of Nattamdars and the 
existence of the Adi Dravida Jana Sabha, 
in KGF can be dismissed as belated in- 
ventions for the purposes of defence as 
contended for Rajagopal. Moreover, des- 
pite the alleged existence of documents, 
spoken to by some of the witnesses of 
Armugam, not a piece of paper has been 
produced into Court. The best evidence 
not being placed before Court, seriously 
militates against the institution of Nat- 
_tamdars and the existence of the Adi 
Dravida Jana Sabha. The Supreme Court 
in Saraswathi . Ammal v. Jagadamba, 
(AIR 1953 SC 201) has observed. 


ania Oral evidence as to instances 
which can be proved by documentary 
evidence cannot safely be relied upon to 
establish custom, when no satisfactory 
explanation for withholding the best kind 
of evidence is given.” 


32. It is laid down in Moham- 
mad Baqar v. Naum-un-Nisa Bibi, AIR 
1956 SC 548, that the burden of proving 
a custom in derogation of the general law 
being heavily on the party who sets it 
up, it is incumbent on him to prove it 
by clear and cogent evidence. There is 
no such proof, whatever, here. Armu- 
gam’s plea that the Nattamdars and Adi 
Dravida Jana Sabha are the sole arbiters 
to accord acceptance to a reconverted 
Hindu into the Adi Dravida Hindu fold, 
cannot certainly be countenanced., 
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33. With a very backward and 
predominantly illiterate labour-class 
community like the Adi Dravida Hindus 
in KGF, who are mostly emigrants from 
Tamil Nadu in search of employment, the 
existence of anciently established and 
well-regulated organised institutions, is 


‘far from probable. 


34. Rajagopal was an employee 
of the Mysore Mine where R.W. 12 P. M. 
Somanna was the Welfare and Labour 
Officer, and subsequently Somanna has 
been the Chief Labour Officer in the 
Bharat Gold Mines in KGF which, as he 
describes, is a Public Sector Undertaking 
of the Government of India and com- 
prises all the Gold Mines and the allied 
establishments. With his vast experience 
as a Labour Officer, he was the most 
competent witness to speak to the insti- 
tution of the Nattamdars and the exist- 
ence of the Adi Dravida Jana Sabha in 
KGF, On this aspect not even a single 
question was put, or even a hint thrown, 
in his examination-in-chief. 

35. What is a natural and human 
realistic situation can be fairly safely 
fathered from two paragraphs in the 
deposition of Rajagopal, which run as 
below : 

“The majority of the population in 
KGF is Adi Dravida Hindus. Each mine 
management has been constituting a 
panchayat under its supervision. In KGF 
there have been no caste panchayats 
meant exclusively for Adi Dravida 
Hindus, which are registered or recognis~- 
ed. There are some unrecognised pancha- 
yats. Each block has one such. I am un- 
able to say if these panchayats maintain 
any registers of the members of that 
block. I belong to the unrecognised pan- 
chayat of Chellappa’s block. They do 
not maintain any register. There is no 
record to show that I am a member of 
that panchayat, either now or earlier. 

x 


There is no custom of a ‘natam’ 
(headman) conducting the panchayat for 
a block meant exclusively for the Adi 
Dravida Hindus. There is no election as 
such for electing panchayatdars. When- 
ever there is a dispute some ten or so 
persons would gather and select one 
among them to be the Panchayatdar. 
That man usually is the eldest person 
and a respectable man of that place. 
Like that there have been several per- 
sons in my block namely the Chelly’s 
Block, For the last 5 or 6 years there are 
no such panchayats. They are defunct. 
This is the case regarding all the blocks.” 

36-37. As the last straw Armugam 
has put in evidence Exs. R-19 and R-20, 
which are alleged to be in trotest of the 
subject of Rajagopal’s acceptance being 
decided by the Conference, 
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I am inclined to agree with Sri Venkata- 
chalaiah that Exs. R-19 and R-20 do not 
inspire the least confidence and appear 
to have been manufactured by Armugam 
subsequent to the Conference, for the 
purposes of this case, 


38. By and large, 
Court has met Rajagopal half-way by 
holding that he was re-converted as a 
Hindu at least by the year 1967, satisfy- 
ing Cl, (3) of the Constitution (Scheduled 
Castes) Order, 1950. It has also given 
seven instances to show his urge to re- 
vert as an Adi Dravida Hindu, but held 
that these instances were not sufficient 
to conclude that he was accepted by the 
Adi Dravida Hindu fold.. Rajagopal has 
now covered the other half of the way, 
without a semblance of reasonable doubt. 
I have found that at the material time in 
early 1972 he further fulfilled the re- 
quirements of Cl. (2) of the above Order. 
The rejection of his nomination paper by 
the Returning Officer was, therefore, 
(hasty, unwarranted and erroneous. 


39. ` Iam in full agreement with 
the submission of Sri Nambyar that the 
purity of elections has to be maintained. 
To my mind, how else can this be done, 
except by righting the wrong done to an 
individual seeking election and entitled 
to contest from a particular Constituency 
and who has been denied the legitimate 
opportunity to do so at the very initial 
stage, that of scrutiny of the nomination 
papers? 


40. In the result, the finding on 
Issue No, 1 is that Rajagopal (petitioner) 
was a member of the Hindu Adi Dravida 
Caste, a Scheduled Caste within the mean- 
ing of the Constitution (Scheduled Cas- 
tes) Order 1950, by birth, that in 1949 he 
was converted to Christianity, and subse- 
quently by re-conversion to Hinduism 
and re-admission into and acceptance by 
the Adi Dravida Hindu caste, he was en- 
titled to stand and contest as a candidate 
at the election to the Mysore Legislative 
Assembly from 68, KGF (Scheduled 
Caste) Assembly Constituency notified by 
the Election Commission by Notification 
dated 1-2-1972. Issue No. 2 is answered 
in the affirmative. Issue No. 3 does not 
survive for consideration. On the relief 
Issue No. 4, I declare the election of 
Armugam {list respondent) to be void. 
The petition is allowed with costs. Advo- 
cate’s fee Rs. 2.000, 

Petition allowed. 
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Index Note:— (A) Civil P, C. (1908), 
O. 3, R. 4 (2) — Change of counsel by 
client during pendency of case— Agree- 
ment as to fee payable for entire case — 
No proof of misconduct or want of capa- 
city on part of counsel — Leave of Court, 
whether justified subject to the condition 
that client pays¥full fee, 


Brief Note:— (A) A client has the 
opportunity to change his counsel during 
the pendency of a case and is entitled to 
leave of the Court to do so. But that 
leave will be subject to the condition 
that he pays the fee determined by the 
Court granting the leave. In case there is 
an agreement between the client and his 
Advocate with regard to the fee payable 
for the entire case and there is no proof 
of misconduct on the part of the Advo- 
cate, or where the Advocate himself has 
not discharged the client, leave will be 
granted subject to the condition that the 
client pays the full fee agreed upon for 
the entire case. If there is no agreement 
between the client and the Advocate with 
regard to the fee payable to the Advo- 
cate, then leave will be sanctioned, where 
the Advocate himself has not discharged 
the client, on payment by the client of 
such fee which is found reasonable by the 
Court on the basis of quantum meruit, 
taking into consideration all the circum- 
stances of the case. AIR 1933 Bom 192, 
Dissent from. Case law referred. (Para 8) 


Where the agreement between the 
client and the Advocate related to the 
fee in all cases entrusted to the Advocate 
under Order III, Rule 4, C.P.C., leave 
can be granted to the client to engage 
another Advocate in the pending cases 
only on the payment of the full fee 
agreed upon for the entire case. 

(Para 9) 


[It would be in keeping with the dig- 
nity of the profession if the exact terms 
of the agreement are reduced to writing 
and signed by the client and a machinery 
is devised by the Bar Council to settle 
such disputes between the client and his 
Advocate without allowing them to be 
agitated before the Court.] (Para 12) 
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B. Tilak Hegde, for Petitioner; G. R. 
Ethirajulu Naidu, for Respondent, 


ORDER :— The petitioner is the City 
Improvement Trust Board, Mysore. These 
revision petitions are filed against the 
orders of the Additional Civil Judge, 
Mysore in L.A.C. Nos. 10 of 1969, 78 of 
1971, 87 of 1970 and 203 of 1971 respec- 
tively, holding that the petitioner is en- 
titled to the leave of the Court to termi- 
nate the appointment of the respondent 
as its counsel subject to the condition 
that the petitioner deposits Rs. 500 for 
payment to the respondent within three 
weeks in each of these cases. 


The facts are similar and the point 
involved is common. Hence; they are dis- 
posed of by a common order. 

2. The respondent is the Advo- 
cate who had been engaged by the peti- 
tioner to appear in some Land Acquisi- 
tion Cases on its behalf. It is stated that 
the respondent had been appointed as 
the Legal Advisor of the petitioner in the 
year 1969 for one year. The term was 
extended by two years and it expired on 
31-1-1972, According to the Resolution 
dated 24-2-1972 of the Board of Trustees 
of the petitioner, the respondent was ap- 
pointed as their Legal Adviser for a fur- 
ther period of two years with effect 
from 1-7-1972. The intimation sent to the 
respondent states that his claim for legal 
services rendered will be according to 
the G. O. No. LAW 64/LAG 60 dated 1-8- 
1960 read with G. O. No. PLM 5/GCB 62 
dated 20-2-1963. The Special Land Ac- 
quisition Officer. City Improvement Trust 
Board, Mysore, engaged the respondent 
in the Land Acquisition Cases and the 
respondent has filed into Court the Vaka- 
lat on his behalf, The Board of Trustees 
of the petitioner, by resolution dated 
93-5-1973, terminated the services of the 
respondent as the Legal Adviser with 
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immediate effect and appointed Sri N. S. 
Veerabhadriah, Advocate, Mysore as 
Additional Advocate of the petitioner. The 
Special Land Acquisition Officer, City Im- 
provement Trust Board, Mysore. filed 
memos in the Land Acquisition Cases to 
the effect that the respondent is_ no 
longer the Legal Adviser of the peti- 
tioner with effect from 26th May, 1973 
and that Sri N. S. Veerabhacriah has 
been appointed as the Additional Advo- 
cate of the petitioner to appear in these 
eases on behalf of the petitioner. Sri 
N. S. WVeerabhadriah, thereafter filed 
vakalats on behalf of the Special Land 
Acquisition Officer. The respondent filed 
a memo stating that he has no objection 
to retire provided his full fee is paid by 
the petitioner. To this memo, the peti- 
tioner has filed objections, In the objec- 
tion statement it is stated by' the peti- 
tioner that the respondent is not entitled 
to the full fee as the case is still pending 
before the Court, that the bills of the 
respondent for the payment of his fee 
will be considered by the petitioner ac- 
cording to the Government Order, and 
that therefore the memo filed by the 
respondent may be rejected and he may 
be directed to retire from the cases. 


3. Following the decision of this 
Court in Commr. M. H. R.C. & E. Act v. 
Ratnavarma Hegde, (1964) 2 Mys LJ 365 
the lower Court held that the petitioner 
would be entitled to the leave of the 
Court for determining the Vakalat only 
after it makes payment of the full fees 
to which the respondent is entitled under 
the contract. Since under the terms of 
the G. Os. referred to in the communica- 
tion sent to the respondent by the peti- 
tioner the full fee payable in each of 
these cases is Rs. 500, the lower Court 
held that the petitioner should deposit 
the sum of Rs. 500 in each of these cases 
before leave could be granted by the 
Court to terminate the appointment of 
the respondent. 


4, The Government Order No. 
LAW 64/LAG 60 dated 1-8-60 states that 
the fees in the Land Acquisition Cases 
should be calculated at the rates pres- 
cribed thereunder subject to the maxi- 
mum of Rs, 500 per case ard where se- 
veral cases, are clubbed together. the 
fee payable to the counsel shall be full 
fee in the case in which evidence is re- 
corded and 1/4th of the Schedule fees in 
other cases subject to the total maximum 
of Rs. 1,000/-. It is not disputed on be- 
half of the petitioner that having regard 
to the value of the subject-matter in 
dispute in each of these Land Acguisi- 
tion Cases, the full fee payable to the 
respondent, in case there is no clubbing 
together of any of these cases, would he 
Rs. 500 in each of these cases if the res~ 
pondent continued to appear for the peti- 
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tioner till the cases were disposed of. 
What is contended on behalf of the peti- 
tioner is that the réspondent is not en- 
titled to the full fee payable in each of 
these cases but is entitled to be paid only 
a proportion of the same according to 
the stage at which the case was on the 
date the services of the respondent were 
terminated by the petitioner. It is con- 
tended that if the case in which the res- 
pondent had been engaged is at the stage 
of first hearing the respondent would be 
entitled only to a nominal fee and that 
if it is at the stage of evidence he may be 
entitled to a larger proportion of the full 
fee payable for the case and since all 
the abovesaid land acquisition cases are 
still pending in the lower Court, the res- 
pondent would not be entitled to the full 
fee payable in each of these cases, but 
that he is entitled to only a proportion of 
the same to be determined by the peti- 
tioner. 


5. Exhibit C is an extract from 
the proceedings of the meeting of the 
Board of Trustees of the petitioner held 
on 21-2-1973 and it shows that the Gov- 
ernment had suggested the appointment 
of Sri N. S. Veerabhadriah as an Addi- 
tional Advocate of the petitioner. The 
Board recorded its opinion that since 
there was not sufficient work to its pre- 
sent Advocate there is no need for an 
additional Advocate for the time being 
and that the matter would be consider- 
ed when the work load increases. : 

Ext. D is the communication dated 
- 97-4-1974 from the Government to the 
Chairman of the petitioner-Trust Board. 
The relevant portion reads as follows: 

“The present Advocate is stated to 
be there for more than ten years. There- 
fore, it would be expedient to give op- 
portunity for others as a policy, once in 
two years; since the Mysore City Įm- 
provement Trust Board, Mysore, has not 
called for applications from the Bar to 
assess the relative merits, the Resolution 
No. 449 dated 24-2-1972 of the City Im- 
provement Trust Board, Mysore, for con- 
tinuing the present Advocate is not good 
and accordingly, it is cancelled. 

Further, the Resolution of the City 
Improvement Trust Board, Mysore, dated 
21-2-1972 is also hereby cancelled. Sri 
‘N, S. Veerabhadriah should be appointed 
as additional Advocate with immediate 
effect. Necessary orders in this behalf 
may please be issued immediately.” 
After receipt of the above communica- 
tion, the petitioner sent the following 
communication to the respondent on 
26-5-1973: 

The services of Sri M. P. Ramanna, 
B.A. LL.B. Advocate, Mysore, who is 
working as Legal Adviser of the City Im- 
provement Trust Board, Mysore, are 
ceased with immediate effect. 
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Sri N. S. Veerabhadriah, B. A., B. L., 
Advocate, Mysore, is appointed as Addi- 
tional Advocate of the City Improvement 
Trust Board, Mysore, with immediate 
effect. 

Sri M. P. Ramanna is requested to 
hand over all the cases and papers of 
the Board that are pending with him to 
Sri N. S. Veerabhadriah immediately. 
Further he is also requested to send a 
copy of the list showing the documents 
handed over to the Additional Advocate 
for reference to this office. 


_ Pending recommendation for selec- 
tion of a Legal Adviser to the Board after 
inviting applications from the Mysore 
Bar Association, Sri N. S. Veerabhadriah 
will be in additional charge of the Legal 
Adviser of the Board.” 


Under -Clause (2) of Rule 4 of Order ITT, 
C. P. C., the Vakalat filed by an Advocate 
Shall be deemed to be in force until de- 
termined with the leave of the Court by 
a writing signed by the client or the 
Pleader, as the case may be, and filed in 
Court, or until the client or the Pleader 
dies, or until all proceedings in the suit 
are ended so far as regards the client. 
After considering the case law on the 
subject, it was observed by Tukol, J. in 
(1964) 2 Mys LJ 365 at p. 371 as follows: 


“For the aforesaid reasons I have no 
doubt in my mind in holding that a client 
can seek leave to change his Advocate 
and when there is no proof of misconduct 
on the part of the Advocate or where the 
Advocate himself has not discharged 
the client, the client will be entitled to 
the leave after he makes full payment 
of the fees to which the Advocate is en- 
titled either under the contract or under 
the appropriate rules.” 


In that case, there was no agreement 
between the client and the Advocate as 
to the fee payable, Hence, relying upon 
the practice prevailing in the High Court, 
it was held that the fee prescribed for 
such an appeal, that is, a fee of Rs. 50 
would be payable. to the Advocate. But 
since the client in that case had express- 
ed his willingness to pay Rs. 500, leave 
to terminate the engagement of the Ad- 
vocate was granted subject to the con- 
dition that the client deposits Rs, 500 
for payment to the Advocate. 


6. In Radhika Debi v. Ramasray 
Prasad (AIR 1930 Pat 403) it was held 
that where the client did not want the 
ease to be conducted by an Advocate 
and where the client did not establish 
stfficient cause for obtaining leave of the 
Court, the client must pay the Advocates 
their full fees for the entire case, since 
the Advocates were prevented from be- 


‘ing engaged by the other side. The Ad- 


vocates for the client were directed to 
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file an account showing the.dues to the 
Advocates concerned. In Pankajkumar 
y. Sudheerkumar (AIR 1934 Cal 58) it 
has been observed that the practice of 
that Court was that no order for change 
of Attorney is made unless provision is 
made for payment of the Attorney ex- 
cept where the Attorney has by his own 
conduct or misconduct discharged him- 
self. In A. V. Sundaramurthy v. S. 
Muthaiah, (1945) 1 Mad LJ 56 = (AIR 
1945 Mad 190) the appeal was posted for 
hearing before the High Court in the 
draft cause list. At that stage, the client 
expressed his desire to change his Advo- 
cate. The fee agreed in that case to be 
paid to the Advocate for the conduct of 
the appeal was Rs. 900. The petitioner 
had paid a sum of Rs. 450 towards the 
fee and: other sums towards the expen- 
ses of preparation of the records. The 
contention of the client was that the 
amount which he had paid already by 
then is sufficient remuneration for the 
work already done by the Advocate, that 
he has no means to pay the balance and 
that he had been offered financial help 
on condition of his engaging a different 
Advocate. It was held that in the ab- 
sence of misconduct on the part of the 
Advocate, the client is not entitled to the 
sanction of the Court for change of the 
Advocate without making a satisfactory 
arrangement to pay the Advocate who 
was in charge of the case till then. Since 
there was no allegation of misconduet 
against the Advocate, the Court directed 
that the Advocates on record should be 
paid their full fee before the change of 
Vakalat is sanctioned. In Narayandas v, 
Narayandas (AIR 1982 Bom 3638) it was 
observed by Wadia J. that it is a rule of 
the Court not to sanction a change 
of Solicitors when the former Soli- 
citor has not discharged himself so 
long as his costs remain unpaid. But in 
Dharmdas v. Kachudas (AIR 1933 Bom 
182) Mirza J. differed from the above- 
said view of Wadia J. and held that it 
is not open to an Attorney to say that 
his client shall continue to employ him 
in the suit or proceeding until all the 
costs due to him are paid. In Hormusii 
K. Bhabha v. Nana Appa (AIR 1934 Bom 
299) it has been held that the contract 
between the Advocate on the Appellate 
side and his client is one governed by 
the rules of contract under the Indian 
Contract Act, that he may be sued for 
negligence as an agent and can sue for 
his fees, that he is a special kind of 
agent, or an agent selected out of a spe- 
cial class, for whom this kind of agency 
contract is reserved by law but never- 
theless governed by the law relating, to 
agency. In State v. Nrusingha Naik, 
(AIR 1955 Orissa 102) it has been held 


that a Pleader is entitled to a fee for 
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work done on the basis of quantum me- 
ruit in the absence of any specific agree- 
ment fixing a stipulated fee; and that 
such an agreement may be express or 
implied and can be the basis of a suit 
by the Pleader. 


7 It was contended by Mr. Hegde 
on behalf of the petitioner, that thie 
Court had in (1964) 2 Mys LJ 365 no 
occasion to consider a case like the pre- 
sent one where the client urged thai 
only part of the fee agreed for the entire 
case is payable to the Advocate, and that 
the observations in that decision are not 
applicable to the present case. He also 
relied on the decision in Babui Radhika 
Debi v. Ramasray Prasad 131 Ind Cas 
41 = (AIR 1931 Pat 137). This decision 
is a consequence of the direction issued 
in the decision in AIR 1930 Pat 403, re- 
ferred to above, to the client and the 
Advocate requiring their accounts to be 
produced. It has been held taat the legal | 
practitioner is entitled to recover his fee 
settled between himself and his client 
and that when he is not able to prove 
such a settlement he is entitled to the 
fee which is payable to a suczessful party 
under the rules. Since the fee payable 
to the Advocates was not settled with 
the client, it was held that the criterion 
of the compensation payable to the Ad- 
vocates for the work done and for the 
loss sustained by them due to the termi- 
nation of their engagement, would be 
at least that pavable under the scale ac- 
cording to the rules of the Court. He 
next relied upon the decision in Sib 
Kishore v. Manik Chandra, 29 Ind Cas 
453 = (AIR 1916 Cal 669). In that case, 
it has been held that where a party em- 
ploys a Pleader without any agreement 
as to the amount of fees or the manner 
of payment thereof, the Pleader is en- 
titled to recover on the basis of quan- 
tum meruit which ought to be determin- 
ed with reference to all the circumstan- 
ces of the case. In Halsbury’s Laws of 
England, 3rd Edn., Vol. 36, at page 73, it 
has been stated that where the client 
during the pen- 
dency of a case, the Court has jurisdic- 
tion to order payment of the amount 
found due as if the work had been fully 
performed, further that the Solicitor will 
not be allowed the full amount of the 
remuneration asreed to be paid to him 
unless there has been no default, negli- 
gence, improper delay or other conduct 
on his part affording reasonable ground 
for the change of Solicitor. 


8. From the above discussion, it 
is clear that a client has the opportunity 
to change his counsel during the pen- 
dency of a case and is entitled to leave 
of the Court to do so, But that leave will 
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be subject to the condition that he pays 
the fee determined by the Court grant- 
ing the leave. In case there is an agree- 
ment between the client and his Advo- 
cate with regard to the fee payable for 
the entire case and there is no proof of 
misconduct on the part of the Advocate, 
or where the Advocate himself has not 
discharged the client, leave will be 
pranted subject to the condition that the 
client pays the full fee agreed upon for 
the entire case. If there is no agreement 
between the client and the Advocate 
with regard to the fee payable to the 
Advocate, then leave will be sanctioned, 
where the Advocate himself has not dis- 
charged the client, on payment by the 
client of such fee which is found reason- 
able by the Court on the basis of quan- 
tum meruit taking into consideration all 
the circumstances of the case. 


9. It is contended on behalf of 
the petitioner that the appointment of 
the respondent was for a particular 
period, that the respondent has no right 
to say that he should continue to appear 
for the petitioner after the termination 
of his services. It is to be seen that the 
communication dated 10-3-72 marked 
Ext. “A” states that the respondent is 
appointed as Legal Adviser for a further 
period of two years from 1-2-1972. It is 
not clear whether the respondent would 
be required to continue to appear in the 
cases pending as on the date of termina- 
tion of the said period or not. It is stated 
_ on behalf of the respondent in this Court 
that when he was first appointed as 
Legal Adviser to the petitioner, he was 
not asked to appear in any case of the 
petitioner pending as on that date. In 
the statement of objections filed by the 
petitioner in the lower Court, it is not 
stated that the respondent was engaged 
to appear for the petitioner in the cases 
of the petitioner pending on the date of 
his first appointment in any Court. In 
the absence of any such allegation or 
material to support the same it cannot 
be assumed that there was an implied 
agreement between the client and the 
Advocate that the Advocate could cease 
to appear in: pending cases for the peti- 
tioner on the termination of the period 
of his appointment as Legal Adviser or 
that he should hand over the papers re- 
lating to the cases pending as on the 
date of the termination of his services to 
the petitioner without payment of the 
full fee payable for the entire case in 
such cases. Hence, the agreement þe- 
tween the client and the Advocate in 
these cases must be construed as one 
relating to the fee in all cases entrusted 
to the respondent, Hence under Order 
III, Rule 4, C. P. C. leave can be granted 
to the petitioner to engage another Ad- 
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vocate in the pending cases only on the 
payment of the full fee agreed upon for 
the entire case. The decision in AIR 1933 
Bom 182, no doubt states that it is not 
incumbent on the Court to insist upon 
the client paying the full costs of the 
Attorney before he is allowed to change 
his Attorney. In this respect, it has dif- 
erred from an earlier decision of the 
same Court in Narayandas’s case, AIR 
1932 Bom 363. But the view of other 
High Courts referred to above is to the 
effect that leave could be granted oniy 
subject to the condition that the client 
pays the full fee for the entire case 
where there is agreement between the 
client and the Advocate with regard to 
the fee payable, provided the Advocate 
has not himself discharged and there is 
no proof of misconduct on the part of the 
Advocate. Hence, I prefer to follow the 
view taken by the majority of the High 
Courts. 


10. In the present case, the ter- 
mination of the services of the respon- 
dent was the result of the direction of the 
Government issued to the petitioner- 
Trust Board based on a policy. There is 
no suggestion of any misconduct or want 
of capacity on the part of the respon- 
dent. It is contended on behalf of the 
petitioner that the appointment of the 
respondent as Legal Adviser means that 
the services of „the respondent were en- 
gaged not only to appear in the cases of 
the petitioner in the Court but also to 
give legal opinion, to issue notices, for 
drafting documents etc. and that the 
period of appointment could only relate 
to the services of the respondent other- 
wise than appearing in the cases pending 
in the Courts. It may be so. In the ab- 
sence of a specific allegation in that be- 
half in the objections filed by the peti- 
tioner in the lower Court, the respon- 
dent had no ovportunity to meet the 
same. 


11. It is further contended by 
Mr. Hegde, appearing for the petitioner, 
that according to the G. Os. prescribing 
the scale of fees, the maximum fee pay- 
able to the respondent in each land ac- 
quisition case is Rs. 500 but that amount 
is subject to the second condition, name- 
ly, that if the cases are clubbed, the 
maximum payable for such clubbed cases 
would be Rs. 1.000 only. It is stated that 
it is not possible to know at the present 
time whether any of the pending land 
acquisition cases would be clubbed with 
other cases or not and that it would be 
against the terms of the agreement to 
direct the petitioner to pay Rs. 500 in 
each of these cases, There is much force 
in this contention. The respondent will 
be entitled to Rs. 500 in each of these 
eases only if they are not clubbed with 
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other cases. If two or more of the pend- 
ing land acquisition cases are clubbed to- 
gether or with other cases, the respon- 
dent would be entitled to claim the full 
fee of Rs. 500 in the case in which evi- 
dence is recorded and one fourth of the 
schedule fee in other cases subject to a 
total maximum of Rs. 1,000 towards re- 
muneration in respect of such clubbed 
cases. Hence, the petitioner will” deposit 
Rs. 500 towards fee payable to the res- 
pondent in each of these cases, Leave will 
be granted to the petitioner to engage 
another Advocate subject to the said 
condition. But the respondent will be 
allowed to withdraw the sum of Rs. 500 
in such of those cases which are not club- 
bed with other land acquisition cases. In 
case two or more of such cases are club- 
bed together or with other land acqui- 
sition cases, the respondent will be allow- 
ed to withdraw such sum he is entitled 
to as stated herein above. 


12. In AIR 1955 Orissa 102 (SB) 
it has been observed that Section 16 of 
the Contract Act raises a presumption 
against the person who stands in a fidu- 
ciary relationship. to another, and it 
would be extremely difficult for the 
Lawyer to establish the bona fides of an 
agreement even if it is reduced to writ- 
ing, and that it is desirable that the Bar 
Council should devise a machinery by 
which a Tribunal could be established 
wherever a Bar Association exists and 
that disputes between a Lawyer and his 
client with regard to the fee payable 
might be settled by reference to such 
Tribunal without their being brought to 
the notice of the Court. The following 
observations of Sulaiman, C. J. In re: 
Ranjit Singh (AIR 1936 All 359) (SB) 
were cited with approval: 


‘Tt would increase the dignity of the 
profession as well as its purity if a com- 
mon practice grew up under which the 
exact terms of the contract of engage- 
ment of counsel were reduced into-writ- 
ing, preferably signed by the client, and 
maintained in the Advocate’s office. Such 
a contract would make it impossible for 
any dispute or misapprehension to arise 
later.” 


I am also of the opinion that it would be 
in keeping with the dignity of the pro- 
fession if the exact terms of the agree- 
ment are reduced to writing and signed 
by the client and a machinery is devised 
by the Bar Council to settle such disputes 
between the client and his Advocate 
without allowing them to be agitated be- 
fore the Court. 


13. With the abovesaid modifica- 
tion in each of the orders of the lower 
Court the orders of the lower Court are 
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confirmed. The parties shall bear their 
own costs in these revision petitions. 


Orders modified. 


` 
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R. A. Jayaram, Petitioner v. State 
of Mysore, Respondent. 
Writ Petn. No. 1891 of 1972, DA- 


21-9-1973. 


Index Note:— (A) Mysore Motor 
Vehicles Rules (1963), R. 111 (5) (added 
by Mysore Motor Vehicles (Second Am- 
endment) Rules, 1972) — Validity — Not 
in conflict with Section 2 (3) of the Act. 
r ae Motor Vehicles Act (1939), 


Brief Note:— (A) It is clear from 
the language of sub-rule (5) that it comes 
into operation only after the contract 
contemplated by sub-section (3) of Sec- 
tion 2 of the Motor Vehicles Act has 
been entered into. As the list under the 
sub-rule has to contain the names of the 
persons included in the contract and to 
be carried in the vehicle, it is obvious 
that the list contemplated is not the 
contract. The list is neither a contract nor 
a document containing all the terms of 
the contract. None of the requirements 
of sub-rule (5) of Rule 111 can. therefore, 
be regarded as being in any way incon- 
sistent with the definition of the expres- 
Sion ‘contract carriage’ given in Section 
2 (3) of the Act on the ground that the 
contract contemplated by tke definition 


. of the expression ‘contract carriage’ can 


be either oral or in writing and that it 
includes even an implied contract but 
sub-rule (5) requires the contract to be 
(Para 8) 


Index Note:— (B) Mysore Motor 
Vehicles Rules (1963), R. 111 (5), (6) and 
(8) (added by Mysore Motor Vehicles 
(Second Amendment) Rules (1972)) — 
Constitutional validity —— (<-Ref:— Con- 
stitution of India, Art, 19 (1) (£), (5). 


Brief Note:— (B) Carrying on the 
business of transporting passengers with 
the aid of motor vehicles is a fundamen- 
tal right guaranteed by Art. 19 (1) {g} 
By imposing conditions specified in Rule 
111, certain restrictions have been put 
on the right of a person to carry on his 
business of contract carriage operator. 
From the nature of the conditions im- < 
posed, it is clear that they have been 
prescribed with a view to prevent the 
evasion of the provisions of the Motor 
Vehicles Act and the Rules made there- 
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under and to prevent the violation of the 
conditions imposed on the permit hold- 
ers. Hence, the restrictions imposed by 
sub-rules (5) to (8) of Rule 111 are in the 
interest of the general public. A list con- 
taining the names of passengers can be 
prepared before the commencement ' of 
the journey. Preparing the list and carry- 
ing the same in the vehicle does not un- 
duly interfere with the business of the 
contract carriage operator. If the list is 
carried, it will facilitate the prescribed 
authorities to check the vehicle at any 
time to find out if any passengers not 
included in the contract and the list are 
being carried in the vehicle. The require- 
ment of sub-rule (5) of securing attesta- 
tion of the list by the Secretary of the 
R.T. A. before the commencement of the 
journey is however an unreasonable res- 
triction out of proportion to the evil 
sought to be remedied. It is possible to 
strike down only the offending part of 
sub-rule (5) which requires attestation 
of the list and to retain the other part of 
the sub-rule. As only the offending por- 
tion of sub-rule (5) is declared as void 
retaining the remaining portion, the 
challenge to sub-rules (6) and (8) has to 

fail. (Paras 9, 10, 11, 12, 13, 14, 15) 


Index Note:— (C) Motor Vehicles 
Act (1939), S.2 (3) — Mysore Motor 
Vehicles Rules (1963), R. 111 (7) — Vali- 
dity — Not inconsistent with S. 2 (3). 


Brief Note:—— (C) The stage for ope- 
ration of sub-rule (7) of Rule 111 comes 
after the contract contemplated by Sec- 
tion 2 (3) of the Motor Vehicles Act 1s 
entered into. The requirement of sub- 


rule (7) therefore does not, in any Way, - 


conflict with the provisions of Section 2 
(3) of the Act. (Para 16) 


Index Note:— (D) Mysore Motor 
Vehicles Rules (1963), R. 111 (7) — Vali- 
dity— Violates Art. 19 (1) (g)— (X-Ref:— 
Constitution of India, Art. 19 () (g), (5)). 


Brief Note:-— (D) The prohibition 
contained in sub-rule (7) becomes opera- 
tive only at a stage after the contract to 
use the vehicle as a whole has been en- 
tered into. Once such .a contract is en- 
tered into, the sub-rule prohibits enter- 
ing into contract with individual passen- 
gers in respect of individual seats. It also 
prohibits booking or permitting indivi- 
dual passengers to book individual seats 
in the vehicle, The prohibition contained 
in sub-rule (7) is directed against those 
who are included in the contract as well 
as those who are not included in the con- 
tract, As there are specific provisions in 
sub-rules (6) and (8) prohibiting carrying 
of persons who are not included in the 
contract, the prohibition contained in 
sub-rule (7) really operates against per- 
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= sons who are included in the contract. A 


person will be precluded from booking a 
seat in the vehicle hired as a whole, even 
though the contract was entered into to 
carry him along with others. The langu- 
age employed in sub-rule (7) is such as 
to prohibit entering into contract with 
individual passengers in respect of indi- 
vidual seats even though they are includ- 
ed in the contract. The restriction im- 
posed is clearly unreasonable which af- 
fects a person’s business. 

(Paras 17, 13) 


Cases Referred: Chronological Paras 


AIR 1962 SC 723 = 1962 Supp (1) SCR 
829, Kunhikoman v. State of Kerala 14 
AIR 1954 SC 728 = 1955 SCR 707, Saghir 
Ahmad v. State of U. P. 9 


M. K. Nambiar and M. R. V. Achar, 
for Petitioner; M. P. Chandrakantharaj 
Urs (Govt. Advocate), for Respondent. 


i ORDER :— The petitioner has prayed 
in this writ petition for a declaration that 
sub-rules (5) to (8) of Rule 111 of the 
Mysore Motor Vehicles Rules, 1963 (here- 
inafter referred to as the Rules) added 
by the Mysore Motor Vehicles (2nd Am- 
endment) Rules, 1972 are illegal, void, 
inoperative and ultra vires the provi- 
sions of the Motor Vehicles Act, 1989 
(hereinafter referred to as the Act) and 
violative of the petitioner’s fundamental 
rights under Art. 19 (1) (g) of the Con- 
stitution of India. 


a The petitioner is operating 
five contract carriages, the permits for 
which were granted under Section 51 of 
the Act. Of those, three permits were 
issued by the Regional Transport Autho- 
rity, Bangalore valid for the entire State 
of Mysore. The fourth permit was grant- 
ed by the State Transport Authority, 
Mysore and counter-signed by the State 
Transport Authority, Kerala which is 
valid for the inter-State route Bangalore 
to Cannanore, The fifth permit held by 
is an All‘ India permit 
issued by the State Transport Authority, 
Mysore. 


3. The expression ‘contract carri- 
age’ is defined in Section 2 (3) of the 
Act as follows:— 


**contract carriage’ means a motor 
vehicle which carries passenger or pas- 
sengers for hire or reward under a con- 
tract express or implied for the use of 
the vehicle as a whole at or for a fixed 
or agreed rate or sum— 


(i) on a time basis whether or not 
with reference to any route or distance, 
or 


(ii) from one point to another, and 
in either case without stopping to pick up 
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or set down along the line of route pas- 
sengers not included in the contract; 
and includes a motor cab notwithstand- 
ing that the passengers may pay sepa- 
rate fares.” 

Section 51 of the Act provides for grant 
of contract carriage permit. Sub-section 
(2) of the said Section empowers the 
R.T. A. to attach to the permit any one 
or more of the conditions specified in 
the said sub-section. Among the condi- 
tions enumerated in sub-section (2), the 
10th one refers to other conditions that 
may be prescribed. The word ‘prescrib- 
ed’ as defined in Section 2 (21) of the 
Act means prescribed by the rules made 
under the Act. Section 68 empowers the 
State Government to make rules for the 
purpose of carrying into effect the pro- 
visions of Chapter IV in which is con- 
tained Section 51. Section 133 of the Act 
provides that all rules made under the 
Act shall be laid for not less than four- 
teen days before Parliament or the State 
Legislature, as the case may be, as soon 
as possible after they are made, and 
shall be subject to such modifications as 
Parliament or such Legislature may 
make during the session in which they 
are so laid. It also provides that the 
rules can only be made after previous 
publication and that they shall on pub- 
lication in the Official Gazette come into 
force on the date of publication unless 
some date is appointed. 


It is in exercise of the powers con- 
ferred by Section 68 read with Section 
51 that Rule 111 of the Rules was fram- 
ed by the State Government. The said 
rule prescribes the additional statutory 
eonditions to be imposed in contract car- 
riage permits. By the Mysore Motor 
Vehicles (2nd Amendment) Rules, 1972, 
Rule 111 was amended by adding sub- 
rules (5) to (8). The amendment was 
published in the Mysore ‘Gazette on the 
3rd of August, 1972 and came into force 
on that date: 


4, Sub-rules (5) to (8) of Rule 111 
added by the Mvsore Motor Vehicles (2nd 
Amendment) Rules, 1972 which are chal- 
lenged in this writ petition, read as fol- 
lows: 

(5) The holder of the permit shall, 
before the commencement of a journey 
prepare or cause to be prepared a list 
containing the name, address and signa- 
ture of the person or persons who have 
entered into a contract, express or im- 
plied, for the use of the vehicle as a 
whole for the concerned trip and the 
name and address of the person or per- 
sons included in the contract and to be 
carried by the vehicle and furnish a 
copy of such list to the Secretary of the 
R.T.A. concerned and another copy of 
such list duly attested by the said Secre- 
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tary shall be carried by the driver in the 
vehicle and shall be produced on de- 
mand for the inspection by any police 
officer not below the rank of a Sub-Ins- 
pector of Police or by any Officer of the 
Motor Vehicles Department not below 
the rank of an Inspector of Motor Vehi- 
cles, provided that where the contract is 
entered into and the journey is com- 
menced either after office hours or on 
a holiday an unattested copy of such list 
shall be carried in the vehicle and an- 
other copy thereof shall be delivered to 
the Secretary of the R.T.A. concerned 
on the next working day following the 
day of the commencement of the journey. 


° (6) No person who is not included in 
the contract and whose name is not in- 
cluded in the list referred to in sub-rule 
(5) shall be carried by such vehicle. 


(7) Neither the holder of the permit 
nor the person or persons who have en- 
tered into a contract for the use of the 
vehicle as a whole shall enter into or 
cause or allow to enter into contract 
with individual passengers in respect of 
individual seats, or book or permit indi- 


vidual passengers to book individual 
seats in the vehicle. 
(8) No person who is not included 


in the contract and whose name is not 
included in the list referred to in sub- 
rule (5) shall be picked up or set down 
down along the line of the route.” 


5. On the coming into force of 
the Mysore Motor Vehicles (2nd Amend- 
ment) Rules, 1972 the petitioner and 
other contract carriage permit holders © 
are required to obey the new conditions 
imposed by the rules. 


6. The petitioner has challenged 
the validity of these rules first on the 
ground that they conflict with the pro- 
visions of the Act and secondly on the. 
ground that they impose unreasonable 
restrictions on the fundamental right of 


_ the petitioner guaranteed by Art. 19 (1) 


(g) of the Constitution, 


7. Sub-rule (5) of Rule 111 re- 
quires the holder of the permit to pre- 
pare or cause to be prepared before the 
commencement of the. journey, a list. 
The said list should contain: (1) the 
name, address and signature of the per- 
son or persons who have entered into the 
contract, express or implied, for the use 
of the vehicle as a whole Zor the con- 
cerned trip; and (2) the name and address 
of the person or persons included in the 
contract to be carried by the vehicle. It 
further provides that a copv of the list 
so prepared shall be furnished to the 
Secretary of the R.T.A. concerned and 
another copy of such list duly attested 
by the Secretary shall be carried by the 


_ driver in the vehicle and produced on 
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demand for inspection by any police offi- 
cer not below the rank of a Sub-Inspec- 
tor of Police or by any Officer of the 
_ Motor Vehicle Department not below the 
rank of an Inspector of Motor Vehicles. 
But, where the contract is entered into 
and the journey is commenced either 
after office hours or on a holiday, the 
furnishing of the list to the Secretary of 
the R.T. A. and securing attestation to a 
copy of the same before commencement 
of the journey is dispensed with. In such 
cases, it is provided that an unattested 
copy of such list shall be carried in the 
vehicle and another copy thereof shall 
be delivered to the Secretary of the 
R.T.A. concerned on the next working 
day following the day of the commence- 
‘ment of the journey. Sub-rules (6) and 
(8) are complementary to sub-rule (5) 
and the same may also be considered 
along with sub-rule (5). Sub-rule (6) pro- 
vides that no person who is not includ- 
ed in the contract and whose name 15S 
not included in the list referred to in 
sub-rule (5) shall be carried by such 
vehicle. Sub-rule (8) provides that no 
person who is not included in the con- 
tract and whose name is not included in 
the list referred to in sub-rule (5) shall 
be picked up or set down along the line 
of the route. If sub-rule (5)-is valid, it 
was fairly conceded by Sri M. K. Nam- 
biyar, learned counsel appearing for the 
petitioner, that sub-rules (6) and (8) 
would also be valid, inasmuch as the 
validity of sub-rules (6) and (8) has been 
challenged only on the ground that sub- 
rule (5) is invalid. Hence, independent 
consideration of the validity of sub-rules 
(6) and (8) has become unnecessary. 


8. The first contention of Sri 
Nambiar is that sub-rule (5) of Rule 111 
is ultra vires the Act in that it is in con- 
flict with the definition of the expression 
feontract carriage’ contained in Section 2 
(3) of the Act. He submitted that the 
contract contemplated by the definition 
of the expression ‘contract carriage’ can 
be either oral or in writing and that it 
includes even an implied contract. It was 
contended that sub-rule (5) requires the 
contract to be reduced into writing, and 
is therefore in conflict with Section 2 (3) 
of the Act. It is clear from the language 
of sub-rule (5) that it comes into opera- 
tion only after the contract contemplat- 
ed by sub-section (3) of Section 2 has 
been entered into. The sub-rule requires 
the preparation of a list giving name. 
address and signature of the person or 
persons entering into the contract and 
the names of the persons included in the 
contract and to be carried by the vehi- 
ele. That list is required to be attested 
by the Secretary of the R. T. A. and car~ 

ried by the driver of the vehicle with a 
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further obligation to produce the same 
as and when required by the prescribed 
authority. “As the list has to contain the 
names of the persons included in the 
contract and to be carried in the vehicie, 
it is obvious that the list contemplated 
is not the contract. The list is neither a 
contract nor a document containing all 
the terms of the contract. None of the 
requirements of sub-rule (5) of Rule 111 
can, therefore, be regarded as being in 
any way inconsistent with the definition 
of the expression ‘contract carriage’ 
given in Section 2 (3) of the Act. Hence, 
it is not possible to accept the first con- 
tention of Sri Nambiyar that sub-rule (5) 
of Rule 111 is ultra vires, the same being 
in conflict with Section 2 (3) of the Act. 


9. The next contention of Sri 
Nambiyar is that sub-rule (5) of R. 111 
offends Art, 19 (1) (8) of the Constitu- 
tion, which guarantees to the petitioner 
the fundamental right to carry on any 
occupation, trade or business. Clause (5) 
of Art. 19 of the Constitution enables the 
State to. make any law imposing in the 
interest of the general public, reasonable 
restrictions on the exercise of the right 
conferred by Art. 19 (1) (£). That, carry- 
ing on the business of transporting pas- 
sengers with the aid of motor vehicles 
is a fundamental right guaranteed by 
Art. 19 (1) (g), is now well settled by the 
decision of the Supreme Court in Saghiz 
Ahmed v. State of U. P., AIR 1954 SC 
728. By imposing conditions specified in 
Rule 111, certain restrictions have been 
put on the right of the petitioner ito 
carry on his business of contract carriage 
operator. The only question for conside- 
ration is, as to whether the restrictions 
imposed by sub-rule (5) of Rule 111 are 
reasonable restrictions imposed in the 
interest of the general public. The ques- 
tion as to whether the restriction impos- 
ed is reasonable or not would depend 
upon the nature of the business carried. 
Though restrictions can be imposed in 
the interests of general public, such res- 
trictions must be reasonable and when 
the reasonableness of the restrictions im-° 
posed is challenged, it is for the Court 
to decide having regard to all relevant 
facts and circumstances as to whether the 
restrictions imposed are reasonable or 
not. ; 


16. It was contended by Sri M. P. 
Chandrakantharaj Urs, learned Govern- 
ment Advocate appearing for the State, 
that the restrictions imposed by sub-rules 
(5) to (8) of Rule 111 are in the interest 
of the general public. It was submitted 
that the contract carriage permit holders 
are misusing the privilege granted to 
them under the permits and are using 
the contract carriages as stage carriages 
by carrying individual passengers by 
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issuing separate tickets to them without 
there being any contract for the use of 
the vehicle as a whole for carrying the 
passengers. From the nature of the con- 
ditions imposed, it is clear that they have 
+been prescribed with a view to prevent 
ithe evasion of the provisions of the Act 
land the Rules made thereunder and to 
Tprevent the violation of the conditions 
4+imposed on the permit holders. Hence, I 
‘have to conclude that the restrictions im- 
Iposed by sub-rules (5) to (8) of Rule 111 
sare in the interest cf the general public. 


11. The requirements of sub-rule 

(5) have to be fulfi_led before the com- 

mencement of the ourney itself as ex- 

pressly provided by the sub-rule. The sub- 

mission was that the requirements of sub- 

rule (5) are onerous and impossible of per- 

formance in certain circumstances. It was 
contended that the restrictions imposed are 
unreasonable and out of proportion to the 
evil sought to be remedied. Before the com- 
mencement of the journey, the holder of the 
‘permit is required to prepare or cause to be 
prepared a list containing the name, address 
and signature of the person who has entered 
into the contract and the names and addresses 

of the persons included in the contract and 
to be carried by the vehicle. A contract car- 

riage is a motor vehiclé which carries voas- 
sengers for hire or reward for the use of the 
vehicle as a’ whole for a rate or a sum fixed 
or agreed, on a time basis, whether or not 
with reference to any route or distance, OT 
from one point to another, subject to the 
condition that the vehicle shall not be stopped 
to pick up or set down passengers not in- 
cluded in the contract. But a stage carriage 
as defined in Section 2 (29) of the Act is a 
motor vehicle carrying or adopted to carry 

more than six persons excluding the driver 
which carries passengers for hire or reward 

at separate fares paid by or for individual 

passengers, cither for the whole journey or 

for a stage of the journey. The important 
idifference between the contract carriage and 
ithe stage carriage is, that whereas in the 
tease of the contract carriage the motor vehicle 
jas whole is hired under a contract, in the 
case of a stage carriage the contract is only 
|with the individual cassengers. The second 
|difference is that whereas the stage carriage 
jean stop for picking up or setting down any 
dpassengers. the contract carriage is prohibited 
tfrom stopping to pick up or set down along 
the line of the route, passengers not included 
in the contract. If there is no contract to 
hire the motor vehicle as a whole, and pas- 
sengers are carried for hire or reward at 
separate fares paid by or for the individual 
passengers, ix a motor vehicle in respect of 
which only a contrect carriage permit is 
granted, it would be operating not as a con- 
tract carriage, but really as a stage carriage, 
if the motor vehicle is adapted to carry more 
than six persons excluding the driver. If 
the contract carriage stops to pick up or set 
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down passengers not included in the contract 
its operation cannot be regarded as legal as 
the very definition of the expression ‘contract 
carriage’ contains such a prohibition. Before 
the contract carriage carries the passengers, 
the contract must have been entered into. It 
is only those that are included in the contract 
hiring the vehicle as a whole that can be 
carried by the vehicle. In view of the pro- 
hibition against stopping for picking up and! 
setting down the pssengers contained in Sec-| 
tion 2 (3) of the Act, it is not possible to| 
accept the contention of Sri Nambiyar that, 
it is enough if there is a contract hiring the. 
vehicle as a whole and that the person con- 
tracting is entitled- to carry anv passenger in 
the vehicle, so long as the number of the 
passengers agreed upon is not exceeded. 


It was submitted that it will not be pos- 
sible in majority of cases to know who are 
all the passengers that will actually travel in 
the contract carriage. If a person hires a_ 
contract carriage for taking a marriage party 
the only indication available at the time of 
entering into the contract is that passengers 
to be carried are onlv the members of the 
marriage party, and persons who will actual- 
ly join the marriage party and travel in the 
vehicle may not be known at that time. In 
such cases, the persons included in the con- 
tract are the members of the marriage party, 
even though the names of all the members 
of the marriage party are not known on the 
date the contract is entered into. But the 
expression ‘marriage party’ is sufficient to in- 
dicate as to who are the persons that are in- 
In a case like this. 
a person who is a member of the marriage 
party is included in the contract and a per- 
son unconnected with the marriage cannot 
be regarded as included in the contract. When 
the contract for hiring a contract carriage is 
entered into, the contract must indicate as 
to who are the passengers to be carried in 
the vehicle. That may be done either by giv- 
ing the names of the persons or by giving 
particulars from which it can be ascertained 
as to who are included in the contract. But 
before the commencement of the journey, the 
names of the passengers included in the con- 
tract and who are travelling in the vehicle 
will be known. ‘Therefore, a list containing 
their names can be prepared before the com- 
mencement of the journey. Preparing the list 
and carrying the same in the vehicle does not 
unduly interfere with the business of the con- 
tract carriage operator. If the list is carried, 
it will facilitate the prescribed authorities to 
check the vehicle at ‘any time to find out if 
any passengers not included in the contract 
and the list are being carried in the vehicle. 


12. Sri Nambiar contended that the 
requirement of getting the list attested by the 
Secretary of the R. T. A. is an unreasonable 
restriction. The contract carriages are nor- 
mally hired for carrying a group of 
persons, for special occasions such as mar- 
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Tiages, picnics, excursions, sight seeing etc. 
The contract for hiring the contract carriage 
may be entered into well in advance or within 
a short time before the actual commencement 
of the journey. After preparing the list be- 
fore the commencement of the journey im 
accordance with sub-rule (5) it has to be taken 
to the Secretary of the R. T. A. concerned 
and got attested by him. It is the attested 
copy of the list that the driver is required to 
carry with him. Having regard to the normal 
duties of the Secretaries of the R. T. As. it 
may not be possible for them to attest the 
lists brought to them promptly. The persons 
who bring the lists for attestation may have 
to wait for considerable Jength of time, with 
the result. it may become impossible for the 
contract carriage operator to commence the 
journey on the date and time desired by the 
contracting party. If the contracting parties 
are not assured of commencement of the 
journey at a time when they desire to com- 
mence the journey, they will not be interested 
in hiring a contract carriage.. The Secre- 
taries of the R. T. As. are stationed in places 
where the Regional Transport Authorities are 
functioning. It is obvious that the Secre- 
‘taries will not be available in all the places 
in the State. The contract carriage operators 
may have to commence journeys from places 
where no Secretaries of the R. T. As. are 
posied. In many of the places of tourist 
interest like Nandi Hills, Belur, Halebeedu, 
Shravanabelogala, Jog Falls, etc., no Secre- 
taries of the R. T. A. are stationed. If the 
journeys have to commence from such places 
in: respect of which contracts are concluded 
in those places, and if the requirement of 
sub-rule (5) has to be satisfied. one has to 
travel all the way from those places to the 
place where the concerned Secretary of the 
R. T. A. is stationed to secure the attestation 
of the list. All this involves spending of 
considerable time as well as money. A party 
who is interested in commencing the journey 
within a short time will therefore be preclud- 
ed from doing so if the requirements of sub- 
rule (5) of Rule 111 have to be fulfilled be- 
fore the commencement of the journey. The 
resullant position would be that the intending 
users of the contract carriages may not hire 
them as they cannot commence the journey 
according to their own convenience. As in 
many cases contracts for hiring contract car- 
riages are entered into within a short time 
before the commencement of the journey, the 
business of the contract carriage operators 
will be adversely affected in substantial 
degree. Having regard to all these factors, I 
ihave no hesitation in coming to the conclu- 
‘sion that the requirement of sub-rule (5) of 
securing attestation of the list before the com- 
mencement of the journey is an unreasonable 
Tesfriction out of proportion to the evil sought 
ito be remedied. 


. 13. The next question for considera- 
tion is as to whether it is possible to strike 
dowa only the offending part of sub-rule (5) 
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which requires attesfation of the list and to 
retain the other part of the sub-rule. Sri; 
Chandrakantaraj Urs, learned Government 
Advocate appearing for the State, submitted 
that the offending part of the rule is sever- 
able and that therefore the other part could 
be retained. He submitted that only the fol- 
lowing portion of the sub-rule may be de- 
clared as void, retaining the other portion in-- 
tact 


“furnish a ccpy of such list to the Secre-- 
tary of the R. T. A. concerned and ancther 
copy of such list duly attested by the said’ 
Secretary provided that where ‘the: 
contract is entered into and the journey is. 
commenced either after office hours or on 2 
holiday an un-attested copy of such list shali 
be carried in the vehicle and another copy 
thereof shall be delivered to the Secretary of 
the R. T. A. concerned on the next working: 
day following the day of the commencement 
of the journey.” f 
After deleting tke portion suggested by Sri 
Chandrakantaraj Urs, sub-rule (5) of R. IH 
will read as follows: 


“The holder of the permit shall, before- 
the commencement of the journey prepare or 
cause to be prepared a list containing the 
name, address and signature of the person or 
persons who have entered into a contract, ex- 
press or implied, for the use of the vehicle- 
as a whole for the concerned trip and the 
name and address of the person or persons- 
included in the contract and to be carried by 
the vehicle and shall be carried by the driver- 
in the vehicle and shall be produced on de- 
mand for inspection by any police officer nat 
below the rank of a Sub-Inspector of Police- 
or by any officer of the Motor Vehicies De- 
partment not below the rank of an Inspector 
of Motor Vehicles.” 


44, But it was contended by Sri 
Nambiyar that this is not a case where ths- 
principle of severability can be applied, as 
the rule making authority could not havs 
framed the sub-rule without the offending 
portion. In support of his contention, he 
relied upon the decision of the Supreme 
Court in Kunhi Koman v. State of Kerala, 
AIR 1962 SC 723 wherein it is laid dowm 
that in order to apply the principle of sever- 
ability, what has to be ascertained is whe- 
ther the authority could have made the pro- 
vision without the offending portion of the 
same. It was contended by Sri Nambiyar 
that the core of sub-rule (5) lies in requiring: 
the list being attested by the Secretary of 
the R. T. A. and if that requirement is bad‘ 
as imposing an unreasonable restriction om 
the petitioners fundamental right, it is im- 
possible to infer that the rule making autho- 
rity would have made the sub-rule without, 
the offending portion of the same. The 
Jatter part of the rule which says that the 
journey can commence without securing the 
attestation from the Secretary of the R. T. A.r 
in cases where the contract is entered into 
and the journey is commenced either after 
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office hours ‘or on’ a holiday and that it is 
enough if an unattested copy of the Hist is 
carried in the vehicle itself, suggests that the 
rule making authority would have made the 
rule without the: ‘offending portion of the 
same pertaining to the attestation of the list 
by the Secretary of the R. T. A. Hence, I 
do not accept the contention of Sri Nambiyar 
that the offending portion of the rule is not 
severable in this case. It is therefore enough 
to declare only the cffending portion of sub- 
-Irule (5) as void retaining the remaining por- 
tion of the same. 


15. As only the offending portion of 
sub-rule (5) is declared as void retaining the 
remaining portion, the challenge to, sub- 
rules (6) and (8) has to fail for the reasons 
already stated. 


£6. The next contention of Sri 
Nambiyar is that sub-rule (7) of Rule 111 
is ultra vires, it being in conflict with: the 
definition of the expression ‘contract carriage’. 
Sub-section (3) of S. 2 only defines the ex- 
pression ‘contract carriage’. But, sub-rule (7) 
of Rule 111 imposes certain restrictions on 
the holder of the permit and the person who 
has entered into a contract with the permit 
holder for the use of the ‘vehicle as a whole, 
in the matter of entering into further con- 
tract with individual passengers in respect ot 
individual seats or in the matter of book- 
ing or permitting. individual passengers to 
book individual seats in the vehicle. The 
stage for operation of sub-rule (7) of R. 111 
comes after the contract contemplated by 
Section 2 (3) of the Act is entered into. The 
requirement of sub-rule (7) therefore does 
not, in any way, conflict with the provisions 
of Section 2 (3) of the Act. Hence, it is not 
possible to accede to the contention of Sri 
Nambiar that sub-rule (7) of Rule 111 is ultra 
vires of the Act. 


47. It was next contended by Sri 
Nambiar that sub-rule (7) of Rule 11 is 
void as offending the petitioner’s funda- 
mental right to carry on his business con- 
ferred by Article 19 1) (g) of the Constitu- 
tion. It was contenced that the restriction 
imposed by the said sub-rule is an unreason- 
able restriction. Sub-rule (7) of Rule 111 is 
directed against the holder of the permit as 
well as the person entering into a contract 
for the use of the vehicle as a whole. The 
prohibition contained in sub-rule (7) be- 
‘icomes operative only at a stage after the con- 
tract to use the vehicle as a whole has been 
entered into. Once such a contract is en- 
tered into, the sub-rule prohibits entering 
into contract with individual passengers in 
respect of individual seats. It also prohibits 
booking or permitting individual passengers 
to book individual seats in the vehicle. It 
was submitted by Sri Chandrakantaraj Urs 
that this sub-rule has been introduced to pre- 
vent contract carriage operators from operat- 
ing their service as stage carriage services. 
-~ Jt was submitted that the holders of contract 
Carriage permits are misusing the privilege 
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given to them by entering intc contract with 
individual passengers in respect of individual 
seats, as is done in the case of stage carriage 
services. It is in order to prevent contract 
carriage services being misused as stage 
carriage ‘services contrary to the conditions 
of the permit that this sub-rule has been 
introduced. If a person has entered into a 
contract for the use of the vehicle as a whole 
with a permit-holder for carrying a group 
of persons included in the contract, he can- 
not in turn enter into contract with individuat 
passengers in respect of individual seats to 
carry whom alone the contract was entered’ 
into with the permit holder. It follows that 
if a person enters into a contract with the 
permit holder to carry a group of persons 
included in the contract, he cannot thereafter 
collect fare from individual passengers for 
carrying them in the vehicle in accordance 
with the contract entered into by him. If 
for example the head-master of a schooi 
enters into a contract with the permit holder 
to carry 50 students of his school for excur- 
sion, he will be precluded from entering into 
a contract with his students for giving seats 
in the said vehicle on payment of particular 
amount. Similarly, a travelling agent who 
has entered into a contract with the permit 
holder hiring the vehicle asa whole for taking 
a group of tourists included in the contract 
to a place of sight seeing, cannot, after he 
has entered into the contract with the permit 
holder, enter into a contract with the tourists 
included in the contract and give seats on 
payment of a particular amount as considera- 
tion. If the prohibition contained in sub- 
rule (7) of Rule 111 is given effect to, neither 
the headmaster nor the travelling agent in 
the illustrations given above, would be able 
to reimburse themselves from the students or 
tourists carried by them in the vehicle. The 
prohibition contained in sub-rule (7) is direct-{ 
ed against those who are included in the con-} 
tract as well as those who are not included} 
in the contract. As there are specific provi-} 
sions in sub-rr. (6) and (8) prohibiting carrying| 
of persons who are not included in the con-|} 
tract, the prohibition contained in sub-| 
rule (7) really operates against persons whe 
are included in the contract. A person willl 
be precluded from booking a seat in thef 
vehicle hired as a whole, even though the} 
contract was entered into to carry him along 
with others. HH the headmaster of a schoof 
hires a contract carriage as a whole to take 
the students of his school for excursion to a 
particular place, and only some students of 
the school are actually carried by the vehi- 
cle, it cannot be said that the students carried 
were not included in the contract merely be- 
cause the contract refers to the students of 
the school without mentioning the names of 
the particular students. The headmaster in 
such a case is prohibited by the rule from 
giving seats to the students of his school on 
payment of a particular amount. Even if 
in the contract entered into by the head- 
master with the permit holder the names of 
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the students to be carried in the vehicle are 
specifically included, the headmaster is pro- 
hibited by the rule from entering into con- 
tracts with those students for giving seats to 
them on payment of a particular amount. 
It is unreasonable to expect that the head- 
umaster should first enter into contract with 
the students and thereafter only enter into 
a contract with the permit holder. The res- 
triction imposed is clearly unreasonable which 
affects the petitioner’s business. 


18. But Sri Chandrakantaraj Urs sub- 
mitted that allotting of seats and receiving 
consideration from persons to whom seats 
are allotted, by a person who has entered 
into a contract with the permit holder is 
permissible provided the persons to whom 
seats are ‘allotted are those who have been 
included in the. contract. But, the language 
employed in sub-rule (7) of Rule 111 is such 
as to prohibit entering into contract with 
individual passengers -in respect of individual 


seats even though they are included in the 


contract. Besides, as sub-rules (6) and (8) 
of Rule 111 prohibit carrying of persons who 
- are not included in the contract and the list, 


sub-rule (7) will become unnecessary if the . 


interpretation suggested by Sri Chandrakanta- 
raj Urs is accepted. 


19. In the result, this writ petition is 
allowed and (a) the following portion of sub- 
rule (5) of Rule 111, viZ. 


“to the Secretary of the R. T. A. con- 
cerned and another copy of such list duly 
attested by the said Secretary ......... provid- 
ed that where the contract is entered into 
and the jurney is commenced either after 
office hours or on a holiday an unattested 
copy of such list shall be carried in the vehi- 
cle and another copy thereof shall be deliver- 
ed to the Secretary of the R. T. A. concern- 
ed on the next working day following the 
day of the commencement of the journey” 
and (b) sub-rule (7) of Rule 111 of the 
Mysore Motor Vehicles Rules, 1963, are 
declared void as offending Art. 19 (1) (g) 
of the Constitution. 


20. No costs. 
Petition allowed. 
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Smt. Yasodamma and another, Petitioners 
v. Inderchand Vimalchand Jain and another, 
Respondents. 

Civil Revn. Petn. No. 1068 of 1973, D/- 
1-8-1973. 

Index Note: — (A) Civil P. C. (1908), 
Order 16. Rule 1 — Application under, after 
closure of evidence — Whether permission can 
be granted. 

Brief Note: — (A) Where, after closing 
evidence on both sides and the suit was set 
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Yasodamma v. Inderchand (J. Shetty J.) 


A. I. R. 


down for arguments an application under 
Order 16, Rule 1 was filed, it was held that 
the application should not be rejected merely 
because it was presented at a late stage and 
that permission should be granted if there was 
good reason for not taking out summons to 
witnesses earlier. (1970) 2 Mys LJ 348, Rel. 
on. (Para 3) 


Cases Referred: Chronological Paras 
(1970) 2 Mys LJ 348, Huddappa v. Guri- 
kalla Thimmaiah 3 


L. S. Seshagiri Rao, for Petitioners; S. 
Ananth, for Respondent No. 1. 


ORDER:— This revision petition by 
defendants 2 and 3 is from an order made 
on I. A. No. VI filed by them before the 
trial Court in O. S. 1998/68 seeking permis- 
sion of the Court to summon two witnesses 
on their behalf. 


Z. The suit against them was on a 
pronote. One of the issues in the suit was 
whether the pronote was vitiated by fraud or 
misrepresentation. The defendants probably 
began the suit, and closed their evidence on 
6-8-1971. On behalf of the plaintiff-firm, evi- 
dence was closed on 20-1-1973. The case was 
posted for arguments on 27-1-1973 on which 
date the petitioners made on application 
under Order 16, Rule 1 read with Sec. 151, 
CPC for summoning two more witnesses on 
their behalf. The reason given in their affi- 
davit in support of the application, was 
that they expected the plaintiff to examine 
certain witnesses, but it did not and there- 
fore, the need arose for summoning the 
attestors of the suit pronote viz., H. M. Sri- 
nivasia and Anusuya. The trial Court rejected 
the application stating that defendants should 
have filed an application for re-opening the 
case and cannot seek permission for adduc- 
ing further evidence when once the evidence 
is completed by both the parties. 


3. It seems to me that the trial Court 
has misunderstood the scope of Order 16, 
Rule 1. The said Rule provides that at any 
time, after the suit is instituted, a party is 
entitled as of right to take summonses to: 
witnesses. The Court, unless it holds that 
the application of the party lacks bona fides 
cannot refuse to issue summonses. The 
salutary principle behind the said rule is that 
Court ordinarily should not shut out relevant 
documents and deny opportunity to any party 
to summon witnesses. The application of any 
party cannot be rejected merely because it 
was presented at a late stage of the proceed- 
ings. If there is good reason for not taking 
summonses to witnesses earlier, the Court 
should not refuse permission even if the case 
is already set down for arguments. My view 
finds support from the decision of this Court 
in Huddappa v. Gurikalla Thimmaiah, 1970 
(2) Mys LJ 348. 


4. In the result, I allow the revision 
petition, set aside, the order impugned and 
direct the learned Munsiff to permit the de- 
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fendants: to examine the two witnesses who 
are the attestors to the suit pronote. No costs. 
| Revision allowed. 
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JAGANNATHA SHETTY, J. 


Sree Gajanana Motor Transport Co. Ltd., 
Petitioner v. State of Mysore and others, 
Respondents. 


Writ Petns. No. 1033 and 1034 of 1971, 
D/- 19-9-1973. 

. Index Note: — (A) Motor Vehicles 
Act (1939), Section 43 (1) — Attaching con- 
dition specifying charges for carrying mails 
in stage carriages — If quasi-judicial function 
of R. T. A. 

Brief Note: — (A) Power to specify 
charges for carrying mails in stage carriages 
is not a quasi-judicial power of R. T. A. and 
as such the said power can be interfered with 
by the State Government. If therefore, there 
is a notification issued by the State Govern- 
ment under Section ¿3 (1) (i) specifying the 
rates of charges for carrying mails in stage 
carriages the R. T. A. is bound to specify that 
' rate while attaching the said condition to a 
permit. AIR 1971 SC 1705, Rel. on. 

(Paras 19, 20, 21) 


Index Note: — (3) Motor Vehicles Act 
(1939), Section 43 (1) (3) — Government 
notification specifying charges for carrying 
mails in stage carriages — Is not ultra vires 
of Section 43. 


Brief Note: — (B) The contention that 
the goods are carried only in public carriers 
and that the fixing of freights is referable 
only to the goods carried in public carriers 
is not supported by the provisions of sub-sec- 
tion (3) of Section 48. There may be goods 
which may be carried in any stage carriage 
and that may be in addition to or to the ex- 
clusion of passengers. It is open to the 
R. T. A. to attach to a permit of any stage 
carriage conditions subject to which the goods 
may be carried. This is evident from cl. (xi) 
of sub-section (3) of Section 48 of the Act. 
Likewise, the R. T. A. may attach a condition 
to a permit of any stage carriage that mails 
shall be carried on specified charges. The 
word “charges” in Section 43 (1) (i) means 
nothing but “freights’” as used in Section 43 


(3) (xv). It cannot be ascribed a different 
meaning. (Paras 11, 14) 
Cases Referred: Chronological Paras 


AIR 1972 SC 2250 = (1973) 1 SCR 765, 
Inter State Transport Commission, New 
Delhi v. Manjunath Kamath 17 

AIR 1971 SC 1705 = 1971 (Supp) SCR 816, 
B. Sri Kantiah v. Regional Transport Au- 
thority, Anantapur 20 

AIR 1964 SC 1573 = (1964) 7 SCR 1, Raja- 
gopala Naidu v. State Transport Appellate 
Tribunal, Madras 17 


CR/DR/B243/74/GDR 


S. G. Mctor Transport Co. v. State (J. Shetty J.) 


[Prs. 1-3] Knt. 101 


S. V. Krishnaswamy and R. B. Brahma- 
var, for Petitioners; M. Ramakrishna (Govt. 
Pleader) and M. Papanna (Central Govt. 
Pleader), for Respondents. 

ORDER:— In this batch of six writ 
petitions, the petitioners have challenged the 
validity of the notification dated 30th May, 
1968, issued by the State Government under 
Section 43 (1) of the Motor Vehicles Act, 
1939 (‘the Act’). 

2. By the said notification, the State 
Government has fixed the rates of freight 
chargeable in respect of postal mails carried 
in stage carriages owned by operators other 
than the State Transport Undertakings. 

3. For the petitioners it was contend- 
ed that the said notification is invalid 
and ultra vires of Section 43 of the Act. 

4. Before I proceed to consider the 
contentions urged, it is necessary to set out 
the notification and the relevant provisions 
of the Act. 

5. The Notification dated 
reads as follows: 

“S. O. 1251 — Whereas the Government 
of Mysore considers that it is necessary to 
fix the rates of freight charges for the postal 
mails carried in stage carriages owned by 
operators other than the State Transport 
Undertakings in the State of Mysore. ~ 

Now, therefore, in exercise of the powers 
conferred by sub-section (1) of Section 43 
of the Motor Vehicles Act, 1939 (Central Act 
4 of 1939), the Government of Mysore here- 
by issues the following directions to the State 
Transport Authority, the draf: of the direc- 
dons having been previously published in the 
Mysore Gazette dated the 9th November, 
1967, under Notification No. HD 350 TMA 
65, dated the 31st October, 1967 and the ob- 
jections and suggestions received having been 
considered in consultation with the State 
Transport Authority, after giving the repre- 
sentatives of the interests affected an oppor- 
tunity of being heard as required by the 
proviso to the said sub-section. 

Directions — The State Transport Au- 
thority is directed to fix the rates of freight 
chargeable in respect of postal mails carried 
in stage carriages owned by operators other 
than the State Transport Undertakings in the 


30-5-1968 


-State having regard to the following matters, 


namely:— 

1. Subject to a minimum of rupees fifteen 
per month the rate of freight charges shall 
be fixed at the rate of half the maximum 
passenger fare per kilometre Zor every 37.2 
kilograms. 


2. In cases where the stage carriages 
have to divert from their normal route for 
the sole purpose of picking up or setting 
down the postal mails, an additional amouni 
at the rate of 62 paise per kilometre shall be 
charged; and 


3. The weight of the mails shail be equal 
to the average of the mails weighed for all 
the seven days in a week on the routes where 
mails are carried on all the days of the month 
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and for the six days in a week where they 
are not carried on Sundays. The freight rate 
per month shall be worked out on the basis 
of 30 days or 26 days a month as the case 
may be.” 


Section 43, so far as it is relevant for the 
present case, provides: 


“43 (1) A State Government having re- 
gard to— 


(a) the advantages offered to the public, 
trade and industry by the development of 
motor transport, and 

(b) the desirability of co-ordinating road 
and rail transport, and 

(c) the desirability of preventing the de- 
terioration of the road system, and 

{d) the desirability of preventing uneco- 
nomic competition among motor vehicles, 
May from time to time, by notification in the 
Official Gazette, issue directions to the State 
‘Transport Authority— 

(i) regarding the fixing of rates and 
freights for stage carriages, contract carriages 
and public carriers; 

(ii) tegarding the prohibition or restric- 
tion, subject to such conditions as may be 
specified in the directions, of the conveying 
of long distance goods traffic generally, or of 
specified classes of goods, by private or pub- 
lic carriers; 

(iii) regarding the grant of permits for 
alternative routes or areas, to persons in 
whose cases the existing permits are cancel- 
led or the terms thereof are modified in exer- 
cise of the powers conferred by clause (b) or 
clause (c) of sub-section (2) of Section 68-F; 

(iv) regarding any other matter which may 
appear to the State Government necessary, 
or expedient for giving effect to any agree- 
ment entered into with the Central Govern-, 
ment or any other State Government or the 
Government of any other country relating to 
the regulation of motor transport generally, 
and in particular to its co-ordination with 
other means of transport and the conveying 
of long distance goods traffic: 

Provided that no such notification shall 
be issued unless a draft of the proposed di- 
rections is published in the Official Gazette 
specifying therein a date being not less than 
one month after such publication, on or after 
which the draft will be taken into considera- 
tion and anv objection or suggestion which 
may be received has, in consultation with the 
State Transport Authority, been considered 
afer giving the representatives of the inte- 
rests affected an opportunity of being heard.” 


6. The section empowers State Gov- 
ernments to give directions in regard to the 
fixing of fares and freights for stage carriages, 
contract carriages and public carriers, and 
prohibitions or restrictions of the conveying 
of long distance goods traffic. The directions 
‘shall be published for objections and if any 
objection is filed, it shall be taken into con- 
sideration before issuing those directions. Ac- 
cording to the section, consultation with the 
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State Transport Authority is also necessary 
before issuing- any direction. The said Au- 
thority can speak for the Regional Transport 
Authority also. All these statutory require- 
ments have been complied with in the present 
case before issuing the impugned notification, 
and there is no complaint on this point. 

7. The petitioners rely on the provi- 
sions of Section 48 (3) of the Act in support 
of their submission and, therefore, it is ne- 
cessary to set out the relevant portion of 
Section 48 (3) of the Act, which reads thus: 


- “48 (3). The Regional Transport Autho- 
rity, if it decides to grant a stage carriage 
permit, may grant the permit for a service to 
stage carriages of a specified description or 
for one or more particular stage carriages, 
and may, subject to any rules that may be 
made under this Act, attach to the permit 
any one or more of the following condi- 
tions, namely:— 

ka * Æ $ 

(vii) the weight and nature of passen- 
gers’ luggage that shall be carried free of 
charge, the total weight of luggage that may 
be carried in relation to each passenger, and 
the arrangements that shall be made ior the 
carriage. of luggage without causing incon- 
venience to passengers; 

(viii) the rate of charge that may be le- 
vied for passengers’ luggage in excess of the 
free allowance. 

% Æ * EG 

(xi) the conditions subject to which goods 
may be carried in any stage carriage in ad- 
dition to or to the exclusion of passengers; 

(xii) that fares shall be charged in ac- 
cordance with the approved fare table; 

* £ r * 


(xv) that mails shall be carried on any’ 
of the vehicles authorised by the permit sub- 
ject to such conditions (including conditions 
as to the time in which mails are to be car- 
ried and the charges which may be levied) 
as may be specified.” 

8. It is seen from the above provi- 
sions that if the R. T. A. decides to grant a 
stage carriage permit, it may grant the permit 
and attach to it any one or more of the con- 
ditions set out in sub-section (3) of Sec- 
tion 48 of the Act. One of the conditions 
is that fares shall be charged in accordance 
with the approved fare table, and another 
condition is that mails shall be carried on any 
of the vehicles with specified charges. It can 
also attach conditions subject to which goods 
may be carried in any stage carriage in ad- 
dition to or to the exclusion of passengers. 


9, It was urged for the petitioners 
that fares could be fixed only in respect of 
passengers to be carried in stage carriages 
and contract carriages and freights could be 
fixed only in respect of goods to be convey- 
ed in public carriers, and this power to fix 
fares and freights cannot be invoked to de- 
termine charges for carrying mails in stage 
carriages, which power, according to them, is 
Within the exclusive quasi-judicial power of 


1974 


the R. T. A. These contentions proceeded 
æn two assumptions, viz., (i) that there is a 
-difference between ‘freight and ‘charges’, and 
ii) that freight is referable to goods which 
„could be carried in public carriers and that no 
woods are carried in stage carriages or con- 
‘tract carriages. 

10. It is difficult to accept these con- 
‘tentions based on such a right bifurcation of 
‘functional operations. Ordinarily, it may be 
that public service’ vehicles including stage 
carriages and contract carriages, are meant 
‘to carry passengers for hire or reward. Pub- 
‘ic carrier means an owner of a transport 
-vehicle who transports or undertakes to trans- 
port goods or persons in any public place 
‘for hire or reward. Section 43 does not state 
that the State Government can by a notifica- 
“tion issue directions to the State Transport 
Authority regarding the fixing of fares for 
stage carriages and contract carriages, and 
freights in respect of public carriers. Sec- 
‘tion 43 (1) (i) reads “regarding the fixing of 
fares and freights for stage carriages, con- 
tract carriages and public carriers”. If we 
-accept the contention for the petitioners, we 
"have to dissect the said clause as ‘regarding 
the fixing of fares for stage carriages and 
-contract carriages’. and ‘freights for pub- 
‘lic carriers’. This would amount to rewriting 
the said clause, a function which is wholly 
impermissible for a Court of law to do. 


1}. The contention that the goods are 
carried only in public carriers and that the 
{fixing of freights is referable only to the 
goods carried in public carriers is not sup- 
[borted by the provisions of sub-section (3) 
of Section 48. There may be goods which 
imay be carried in any stage carriage and 
ithat may be in addition to or to the exclu- 
Įsion of passengers. It is open to the R. T. A. 
‘ito attach to a permit of any stage carriage con- 
jditions, subject to which the goods may be 
carried. This is evident from clause (xi) of 
sub-section (3) of Section 48 of the Act. Like- 
wise, the R. T. A. may attach-a condition 
to a permit of any stage carriage that mails 
shall be carried on specified charges. 

12. The word ‘charges’ is not defined 
‘under the Act, nor the word ‘freight’ is de- 
fined. But, in my opinion, they have no 
‘different meanings. 

13. The Concise. Oxford Dictionary 
‘defines ‘charges’ thus: 

“Expense (at his own); price demanded 
for service or goods”. 

“Freight” is defined as— 

“Hire of ship for transporting goods; 
transport of goods by water, charge for this; 
cargo, shipload; load, burden, hire or let out 
ship) for carriage of goods and passengers.” 
There is a neat definition of the word 
“freight? in Law Lexicon by T. P. Mukherjee 
ane K. K. Singh, Vol. I, 1971, Edn., at page 

TI: 

“Freight” in the ordinary mercantile 
sense is the reward payable to the carrier for 
the carriage of the goods.” 
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14.  Taxīmg into consideration the 
above meanings of the words ‘freight’ anc 
‘charges’ I cannot ascribe different and 


distinct meanings to the said words. They 
are, in my opinion, used synonymously. It 
is no doubt true that when two words arg 
used in different provisions of a statute, it 
might mean that they carry different mean- 
ings. But regard being had to the well ac- 
cepted meanings of the words ‘charges’ and 
‘freight’, one cannot say that they are used 
with different meanings in Section 43 (1) (i) 
and Section 43 (3) (xv)., 

15. The next contention urged was 
that the power to specify charges for carry- 
ing mails in stage carriages is a quasi judi- 
cial power of the R. T. A. and that the saic 
power cannot be interfered with by the State 
Government and that therefore, it is imper- 
missible for the State Government to issue 
the impugned notification. 


16. If the power to specify charges is 
within the exclusive jurisdiction of the 
R. T. A. in exercise of its quasi judicial 
power, then, no other authority much less 
the State Government, can interfere with such 
power. 


17. The legal position on this ques- 
tion is well settled by the two decisions ož 
the Supreme Court — ‘Rajagopal Naidu v. 
State Transport Appellate Tribunal, Madras, 
AIR 1964 SC 1573 and Inter State Transpor: 
Commission, New Delhi v. Manjunath 
Kamath, AIR 1972 SC 2250. 


18. In Rajagopal Naidu’s case AIR 
1964 SC 1573, Gajendragadkar, J., (as he then 
was) speaking for the Court, observed that 
the scheme of the Motor Vehicles Act shows 
that the hierarchy of Transport Authorities 
contemplated by the relevant provisions of the 
Act is clothed both with administrative and 
quasi judicial functions and powers, that when 
applications are made for permits under rele- 
vant provisions of the Act and they are con- 
sidered on the merits, particularly in the light 
of evaluation of the claim of the respective 
parties, the Transport Authorities are exer- 
cising quasi judicial powers and are discharg- 
ing those functions as quasi judicial tribunals 
and that the Government has no power to 
issue any order concerning with matters which 
fall to be determined by appropriate Trans- 
port Authorities in exercise of their quasi 
judicial powers and in discharge of their 
quasi judicial functions. The said view was 
reiterated in Manjunath Kamath’s case AIR 
1972 SC 2250. 


19. R. T. A. and the State Transport 
Authority are administrative bodies; but they 
exercise quasi judicial functions in the matter: 
of issue and cancellation of permits, or rene- 
wal of permits or altering the timings cf 
permits. In the exercise of that function, the 
Government cannot interfere. But, attaching 
a condition specifying the fares and freight 
cannot be said to fall within the quasi judi- 
cial power of the R. T. A. Section 48 (3) 
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(xii) states that fares shall be charged in ac- 
cordance with the approved fare table. 


20. So far as fares and freights are 
concerned, if any notification is issued under 
Section 43 (1) (i), the R. T. A. is bound to 
obey the same and attach the rates prescrib- 
ed by the Government as a condition to any 
permit of a stage carriage. This is clear from 
the decision of the Supreme Court in B. 
Srikantaiah v. R. T. A., Anantapur, AIR 
1971 SC 1705, wherein it was held: 


ade ae cmon Once a notification is issu- 
ed by the Government in exercise of the 
powers under Section 43 (1) (i), the condi- 
tions of the permit stand statutorily amended 
by virtue of Section 59 (3) (c).” 


zi. The same principle, in my opin- 
ion, should apply to the charges for carrying 
mails if it is a condition of the permit. I 
have already held that ‘charges’ means noth- 
ing but ‘freights’. If, therefore, there is a 
notification issued by the State Government 
under Section 43 (1) (i) specifying the rates 
of charges for carrying mails in stage car- 
riages, the R. T. A. is bound to specify that 
rate while attaching the said condition to a 
permit. : 


22. In the result, these writ petitions 
fail and are dismissed with costs. Advocate’s 
fee Rs. 100/-. 


Petitions dismissed. 
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SADANANDASWAMY, J. 

M. Subraya Hegde, Appellant v. M. G. 
Prabhu Shikar, Respondent. 

Ex. Second Appeal No. 26 of 1973, D/- 
4-9-1973. 

Index Note: — (A) Civil P. C. (1908), 
Section 51 Explanation — Mysore Agricul- 
tural Lands (Prohibition of Alienation) Ordi- 
nance (2 of 1973), Clauses (4), (7) — Scope. 

Brief Note: — (A) Though land cannot 

- be attached, judgment-debtor can raise a loan 
under Cl. (7) on security of land and satisfy 
decree. (Para 2) 


A. R. Koujalgi, 
Bhatta, for Respondent. 


JUBGMENT:— Appellant is the judg- 
ment-debtor and respondent is the decree-hol- 
der. The respondent obtained a money dec- 
ree for payment of Rs. 2,017.89 directing the 
judgment-debtor to pay the decree amount in 
three equal instalments payable within 30th 
April, 1971, 30th April, 1972 and 30th April, 
1973. The said decree was passed on 12-2- 

_ 1971 by consent of parties. Thereafter, the 
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for Appellant; K. L 


M. S. Hegde v. M. 


' debt. 


G. P. Shikar (Sadanandaswamy J) A.I. R. 


judgment-debtor cemmitted default in pay- 
ment of the first instalment within the sti- 
pulated time. The decree-holder fled the 
Execution Case 42/1971 and realised Rupees- 
1,000/- from the judgment-debtor. Again the 
judgment-debtor is stated to have paid Rupees- 
100/- in Ex. C. 107/71 and thus in all he 
paid Rs. 1,100/- only towards the decree 
Since the judgment-debtor committed: 
default in’ payment of the balance of the 
decretal amount, the decree-holder filed the ~ 
Execution. Case 55 of 1972. The prayer in 
execution case was (a) by attachmtént and sale 
of movables, and (b) by arrest and deten- 
tion of the judgment-debtor in civil prison. 
The judgment-debtor resisted the attachment’ 
of movables. The decree-holder prayed for 
the arrest of the indgment-debtor. Both the 
lower courts have held that the judgment- 
debtor possessed azricultural lands and that 
he has sufficient means to pay. 

2. It is urged on behalf of the judg- 
ment-debtor-appellant by Mr. A. R. Kowjalgi, 
that in view of the Mysore Ordinance 2 of 
1973, (the Mysore Agricultural Lands (Pro- 
hibition of Alienation) Ordinance, 1973), any 
sale of agricultural land in execution of a dec- 
ree is prohibited under Clause (4) of the said 
Ordinance and that the means of the judg- 
ment-debtor should be calculated leaving out 
of account the agricultural lands belonging 
to him, since, according to him, the said 
lands are exempted from attachment under 
the explanation to Section 51 of the Civil 
Procedure Code. But, it is to be seen thatp 
under Clause (7) of the said Ordinance it is 
open to the judgment-debtor to raise a loan 
on the agricultural lands belonging to him 
by offering the same as security in favour of 
a registered Co-operative Society or a Bank.} 
Hence, this contention has to be rejected. 


3. Mr. Kowjalgi prayed for time to 
pay the balance of decretal amount due be- 
fore the end of October, 1973. Mr. K. I. 
Bhatta, learned Counsel appearing for the dec- 
ree-holder-appellant, has no objection to the 
judgment-debtor being granted time till the 
end of October, 1973. Since both the par- 
ties have agreed, the judgment-debtor-appel- 
Jant is granted time till the end of October. 
1973 to pay the entire balance of the decre- 
tal amount and on the failure to pay or 
deposit the same in Court within the speci- 
fied time, the decree-holder is entitled to pro- 
ceed with the execution and get the judgment- 
debtor arrested. 


4. This second appeal otherwise fails 
and it is dismissed. No costs. 


Appeal dismissed: 
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Hėéggappanavara Markhandappa and 


others, Petitioners v. State of Karnataka and 
others, Respondents. 


Writ Petns. Nos. 967 to 972 of 1972, D/- 
23-8-1973. 


Index Note: — (A). Constitution of 
India, Article 226 — Delay — Challenge to 
acquisition of land — Notification published 
in 1969 — Petition filed in 1972 — Petitioners 
held guilty of laches. (Para 3) 

Index Note: — (B) Mysore Industrial 
Areas Development Act (18 of . 1966), Sec- 
tions 28, 2 (7) — Acquisition of land for a 
company — Validity. 

Brief Note: — (B) Lands could be ac- 
quired under the Act for development of in- 
dustrial area, which expression includes an 
industrial estate, as defined in Section 2 (7). 
Where the State Government had issued a 
notification declaring the area where the 
lauds acquired are situate, as an industrial 
area, and in fact an industry was established 
there, Held the purpose for which the lands 
were acquired fell within the object of the 
Act. (Para 4) 


Index Note: — (© Mysore industrial 
Areas Development Act (18 of 1966), Sec- 
` tion 21 — Acquisition of land for an indus- 
trial company — Acceptance of deposit even 
prior to issuance of notification — Does not 
invalidate acquisition — Acquisition not fraud 
on power. 

Brief Note: — (C) Section 2] empowers 
the Board to receive deposits in advance in 
contemplation of allotment of lands to any 
person, institution or authorities. It cannot, 
therefore, be said that any adverse inference 
is required to be drawn against the State or 
the Board on the ground that large amounts 
were received towards the cost of the land 
to be allotted later. As long as the acquisi- 
tion of the land is for the purpose of the 
Act, that negotiations were made with indivi- 
duals concerned before taking steps for ac- 
quisition under the Act cannot, by itself, be 
regarded as a circumstance justifying an infer- 
ence that there has been a fraud on power. 

If acquisition of land is made for the 
purpose of development, organisation and 
growth of industrial estates and industrial 
areas, the fact that a single industry belong- 
ing to a single company or institution was 
established in a particular area does not 
mean that the acquisition of the land was 
for the particular individual or institution and 
not for the purpose of development, organisa- 
tion and growth of industrial estates and in- 
dustrial areas. AIR 1970 SC 1771, Rel. on. 

(Para 5) 

Index Note: — (D) Mysore Industrial 
Areas Development Act (18 of 1966), Sec- 
tion 29 — Award, held not one made under 


. Section 29. (3). 


BR/CR/A849/74/AGT 


Heggappanavara v. State (Malimath J.) 


[Prs. 1-2] Knt. 105 


Brief Note: — (D) The award under 
Section 29 (3) could be made only when 
there is a failure to reach the agreement and 
the State Government refers the case to the 
Deputy Commissioner. As a result of dele- 
gation of power under the Rule 14 of My- 
sore Industrial Area Development Rules 1966, 
the Assistant Commissioner gets power under 
Section 29 (3) to refer the case to the 
Deputy Commissioner for determinating the 
amount of compensation in the event of there 
being a failure to reach an agreement between 
the parties in regard to the compensation to 
be paid for the lands acquired. The Assis- 
tant Commissioner, it is obvious, could not 
have himself proceeded to determine compen- 
sation under sub-section (3) of Section 29 of 
the Act. It is only on a reference made by 
the Assistant Commissioner that the Deputy 
Commissioner could determine compensation 
after following the procedure prescribed by 
sub-section (4) of Section 29 of the Act. It 
is, therefore, not possible to treat the so- 
called award dated 31-12-1970 as an award 
made under sub-section (3) of Section 29 of 


the Act. AIR 1972 SC 2497; Dist. 
(Paras 8, 9F 
Cases Referred: Chronological ` Paras 


AIR 1972 SC 2497 = 1972 Lab IC 1622. 
Deokinandan v. Agra Dist. Co-operative 
Bank 9 

(1971) W. P. No. 2052 of 1971, D/- 8-9-1971 
(Mys), Jeevanbhat Narayanbhat v. Deputy 
Comnr. T 

AIR 1970 SC 1771 = (1971) 1 SCR 719. 
Ramtanu Co-operative Housing Society 
Ltd. v. State of Maharashtra G 


S. K. Venkataranga Iyengar, for Peti- 
tioner; R. N. Byra Reddy, Advocate-General. 
for Respondents. 

ORDER:-—- The petitioners who own. 
certain lands in Ranebennur taluka of the 
Dharwar District, have challenged in these 
writ petitions notifications issued by the State 
Government on 4th September, 1969 and 8th 
September, 1970, produced in the cases as 
Exts. “A” and “F” respectively issued under 
the Mysore Industrial Areas Development Act. 
1966 (hereinafter referred to as the Act), in 
so far as they pertain to acquisition of peti- 
tioners’ lands. They have also prayed for 
the quashing of the communication from the 
Assistant Commissioner, Haveri Sub-Division. 
Haveri produced in the cases as Ext. ‘H™ 
wherein it is stated that fresh proceedings. 
will be taken in accordance with the provi- 
sions of the Act for awarding compensation. 
to the owners whose lands have been acquir- 
ed under the impugned notifications. 


2. The first contention of Shri S. K. 
Venkataranga Iyengar, learned Counsel ap- 
pearing for the petitioners is that the acqui- 
sition of the petitioners’ lands by the im- 
pugned notifications under the Act is fraud 
on power. It was submitted that the acqui- 
sition of about 700 acres of land belonging 
to different persons under the impugned noti- 
fications was solely for the purpose of pro- 
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viding land for M/s. Harihar Poly-fibres and 
mot for achieving any of the purposes of the 
Act. It was submitted that if land is re- 
‘quired for an ordinary company for the pur- 
pose of establishing its own industry in a 
particular place, the ordinary provisions of 
the Land Acquisition Act could have been 
invoked. It was submitted that whereas 
‘under the ordinary provisions of the Land 
Acquisition Act, possession of the land could 
be taken only after the award is made and 
the amount is tendered, under the Act the 
authorities are empowered to take possession 
even. before the compensation amount is de- 
termined and the same is tendered to the 
-citizens whose lands are acquired. 


3. The learned Advocate-General, at 
the outset, took the stand that the petitioners, 
“being guilty of laches and acquiescence, should 
not be permitted to assail the acquisition 
made under the impugned notifications. The 
notification under Section 28 (1) of the Act 
was published in the Gazette of 4th Septem- 
ber, 1969 and the notification under Sec- 
tion 28 (4) of the Act was published in the 
‘Gazette of 8th September, 1970. These writ 
petitions were filed by the petitioners in April, 
1972. It is also clear from the pleadings 
‘that evén before the final notification was 
issued under Section 28 (4) of the Act, the 
petitioners did deliver possession of the lands 
some time in June, 1969. It is not possible 
to draw any inference that the delivery of 
possession of the lands by the petitioners and 
others in June, 1969, was a result of either 
undue influence or coercion or force. This 
is, therefore, a case where the petitioners, 
after the law was set into motion, voluntarily 
delivered possession of the respective lands. 
Jt is stated in the counter-affidavit filed by the 
Administrative Officer of the Mysore Indus- 
trial Areas Development Board, Bangalore 
that after the lands were vested in the Board 
and were made over ‘to M/s. Harihar Poly- 
fibres. erection of the industrial unit com- 
menced to the knowledge of the petitioners, 
involving huge expenditure. As already men- 
tioned, the writ petitions were filed some time 
in April, 1972, whereas the notification was 
issued under Section 28 (4) of the Act in 
‘September 1970. These circumstances, in 
“my opinion, justify the contention of the 
Jearned Advocate-General that the petitioners 
‘are guilty of laches and acquiescence. 


k. Even on merits, I find it difficult 
to accede to the contention of Sri Venkata- 
ranga Iyengar, that there has been a fraud 
on power. Section 28 (1) of the Act provi- 
des that if at any time, in the opinion of the 
State Government. any land is reauired for 
the purpose of development by the Board, 
or for any other purpose in furtherance of 
‘the objects of the Act, the State Government 
may by notification, give notice of its inten- 
tion to acquire such land. After giving 
notice as provided by law and considering the 
‘Objections, the State Government is em- 
powered by sub-section (4) of Section 28 to 
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make a declaration to the effect that the 
lands are needed for acquisition as nofified 
in the notification issued under sub-section (1) 
of Section 28. Sub- section (5) of Section 28 
provides that on the publication in the Offi- 
cial Gazette of the declaration under sub- 
section (4), the land shall vest absolutely in 
the State Government free from all encum- 
brances. Sub-section (8) of Section 28 pro- 
vides that where the land has been acquired 
for the Board, after it has taken possession 
of the land, it may transfer the land to the 
Board for the purpose for which the land has 
been acquired. It is clear from sub-section (1) 
of Section 28 that under the Act land could 
be acquired either for the purpose of deve- 
lopment by.the Board or for any other pur- 
pose in furtherance of the object of the Act. 
The object of the Act can be gathered from 
the preamble to the Act, which reads as 
follows: 


“An Act to make special provision for 
securing the establishment of industrial areas 
in the State of Mysore and generally to pro- 
mote the establishment and orderly develop- 
ment of industries therein, and for that pur- 
pose to establish an Industrial Areas Deve- 
lopment Board for purposes connected with 
the matters aforesaid.” 


The expression ‘industrial area’ has been 
defined in Section 2 (6) of the Act-.to mean 
any area declared to be an industrial area 
by the State Government by notification 
which is to be developed and where indus- 
tries are to be accommodated; and includes, 
an industrial estate. Sub-section (7) of Sec- 
tion 2 defines ‘industrial estate’? to mean any 
site selected by the State Government where 
factories and other buildings are built for 
use by any industries or class of industries. 
It is, therefore, clear that lands could be ac- 


‘quired under the Act for development of 


industrial area, which expression itself in- 
cludes an industrial estate, as defined in sub- 
section (7) of Section 2 of the Act. It is not 
disputed that in these cases the State Govern- 
ment has issued a notification declaring the 
area where the lands acquired are situate, as 
an industrial area. It is also not disputed that 
the lands acquired were given to M/s Harihar 
Polyfibres for the purpose of establishing an 
industry and that in fact an industry has 
been established. Prima facie, therefore, the 
purpose for which the lands were acquired 
fall within the object of the Act. 


5. But, it was contended by Shri 
Venkataranga Iyengar that the real object 
of acquisition of lands is not the develop- 
ment of an industrial area under the Act 
but to benefit M/s Harihar Polyfibres. Shri 
Venkataranga Iyengar wants me to draw 
such an inference mainly from two ‘circum- 
stances. The first circumstance pressed into 
service 1s the admitted fact that even before 
the notification was issued under Section’ 28 
(1) of the Act, the Mysore Industrial Areas 
Development Board, Bangalore constituted 
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under the Act had received large amounts 
from M/s Harihar Polyfibres towards the 
‘cost of providing the lands for the establish- 
ment of their industry. The second circum- 
stance pressed into service is the fact that 
the entire area acquired which consists of 
‚nearly 700 acres has been given to M/s. Hari- 
‘har Polyfibres and not to any other industry. 
“The learned Advocate-General, relying upon 
Section 21 of the Act, contended that the 
Board did not commit any impropriety or 
illegality in receiving large amounts from 
M/s. Harihar Polyfibres towards the cost of 
the land. Section 21 of the Act provides 
that the Board may accept deposits on such 
conditions as it deems fit from persons, ins- 
titutions or authorities to whom allotment or 
lease or sale of lands, buildings or sheds is 
{made or is likely to be made in furtherance 
lof the objects of the Act. Section 21 of 
the Act clearly empowers the Board to re- 
ceive deposits in advance in contemplation 
of allotment of lands to any person, institu- 
tion or authorities. Ik cannot, therefore, be 
isaid that any adverse inference is required 
to be drawn against the State or the Board 
on the ground that large amounts were re- 
_ ‘ceived from M/s. Harthar Polyfibres towards 
ithe cost of the land to be allotted to them. 
'As a corollary, it also follows that even be- 
fore initial’ steps are taken for acquisition 
of land for the purpose of the Act, negotia- 
ltions could be made with persons, institutions 
or authorities who may be in need of land 
for establishing industries. As long as the 
jacquisition of the land is for the purpose of 
ithe Act, that negotiations were made with 
individuals concerned before taking steps for 
¡acquisition under the Act cannot, by itself 
‘be regarded as a circumstance justifying an 
jinference that there has been a fraud on 
“power. The essential question to be deter- 
mined is, as to whether the acquisition is 
really for the purpose of the Act or it is only 
a camouflage for achieving some other ob- 
ject. As already mentioned, a notification 
‘was issued by the State Government declaring 
the area in question as an industrial area. 
“The lands were acquired for the purpose of 
establishing an industry. The expression 
‘industrial estate’ means any site selected by 
the State Government where factories and 
‘Other buildings are built for use by any 
‘industries or class of industries. Even if in 
a particular place, a single industry is esta- 
blished, the same would answer the definition 
of the expression ‘industrial estate’, as defin- 
ed in Section 2 (7) of the Act. The pream- 
ble itself clearly states that one of the ob- 
jects of the Act is to promote the establish- 
ment and orderly development of industries 
lin industrial areas. If, therefore, the lands 
lin question were acquired for the purpose of 
establishing an industry by M/s. Harihar 
‘Polyfibres with a view to secure d planned 
and orderly development of industries in 


ithat particular area, it cannot be said that 
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the action taken for acquisition of the landsl 
amounts to fraud on power. 


6. Shri Venkataranga Iyengar relied 
upon the decision of the Supreme Court in 
Ramtanu Co-operative Housing Society v. 
State of Maharashtra, AIR 1970 SC 1771.° 1 
may quote here with advantage paragraph 21 
the judgment, on which reliance was plac- 
ed: 


“Counsel ‘on behalf of the petitioners 
contended that there was procedural discrimi- 
nation between the Land Acquisition Act and 
the Act in the present case. It was said that 
there was a Special procedure designated by 
the Land Acquisition Act of acquisition of 
land for companies whereas in the present 
case the State was acquiring land for com- 
panies without adopting the precedure of the 
Land Acquisition Act. It is to be remember- 
ed that the Act in the present case is a spe- 
cial one having the specific and special pur- 
pose of growth, development and organisa- 
tion of industries in the State of Maharash- 
tra. The Act has its own procedure and 
there is no provision in the Act for acquisi- 
tion of land for a company as în the case of 
Land Acquisition Act. In the present case, 
acquisition under the Act is for the purpose 
of development of industrial estates or indus- 
trial areas by the Corporation or any other 
purposes im furtherance of the objects of the 
Act. The policy underlying the Act is not 
acquisition of land for any company but for 
the one and only purpose of development, 
organisation and growth of incustrial estates 
and industrial areas. The Act is designed 
to have a planned industrial city as opposed 
to haphazard growth of industrial areas in all 
parts of the State. The Act is intended to 
prevent growth of industries in the develop- 
ed parts of the State. Industries are there- 
fore to be set up. in the developing or new 
parts of the State where new industrial towns 
will be brought into existence. The object of 
the Act is to carve out planned areas for in- 
dustries. On one side there will be engineer- 
ing industries and on the other there will be 
chemical industries. There will be localisation 
of industries with the result <hat the resi- 
dents and dwellers of towns and cities will 
not sutfer either from the polluted air or 
obnoxious chemicals of industries or the 
dense growth of industries and industrial 
population, within and near about the residen- 
tial areas. The Land Acquisition Act is a 
general Act and that is why there is specific 
provision for acquisition of land by the State 
for public purpose and acquisition of land 
by the State for companies. The present Act 
on the other hand is designed for the sole 
purpose of development of industrial areas 
ajd industrial estates and growth and deve- 
Jopment of industries within the State. Indus- 
‘rial undertakings or persons who are engap- 
ed in industries all become entitled to the’ 
facilities on- such industrial growth. Under 
the Land Acquisition Act acquisition is at 
the instance of and for the benefit of a com- 
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pany whereas under the present Act acquisi- 
tion is solely by the State for public pur- 
pose. The two Acts are dissimilar in situa- 
tions and circumstances.” 

The Supreme Court upheld the validity of 
the Maharashtra Industrial Development Act, 
1961, which, in many respects, is similar to 
the Act with which we are concerned. Their 
Lordships of the Supreme Court have em- 
phasized that under the Industrial Develop- 
ment Act, the policy underlying is not ac- 
quisition of land for any company but for 
the one and only purpose of development, 
organisation and growth of industrial estates 
and industrial areas. If acquisition of land 
is made under the Act for the purpose of 
development, organization and growth of in- 
dustrial estates and industrial areas, the fact 
that a single industry belonging to a single 
company or institution was established in a 
particular area does not mean that the acqui- 
sition of the land was. for the particular indi- 
vidual or institution and not for the purpose 
of development, organisation and growth of 
industrial estates and industria] areas. On the 
facts, I have no hesitation in coming to the 
conclusion that the lands in question were 
acquired for the purpose of development, 
organisation and growth of industrial estates 
and industrial areas in the area in question 
and not for a particular company. As the 
acquisition of the lands is for the purpose 


of the Act, I do not find it possible to accede’ 


to the contention of Shri Venkataranga Iyen- 
gar that there has been fraud on power. 


7. The ‘next contention of Shri Ven- 
kataranga Iyengar is that the Assistant Com- 
missioner, Haveri Sub-Division, Haveri, had 
no jurisdiction to direct, by his order Ext. 
‘H’ dated 17-6-71 that fresh proceedings for 
determination of compensation should be 
_conducted in accordance with the Act. It 

was contended that the Assistant Commis- 
` sioner has determined and fixed compensation 
as per his award dated 31-12-1970 produced 
in the case as Ext. ‘G°. The determination 
of compensation under the Act is regulated 
by Section 29 of the Act. Sub-section (1) of 
Section 29 provides that where any land is 
acquired by the State Government under 
Chapter VII of the Act, the State Govern- 
ment shall pay for such acquisition compen- 
sation in accordance with the provisions of 
the Act. Sub-section (2) provides that where 
the amount of compensation has been deter- 
mined by agreement between the State Gov- 
ernment and the person to be compensated, 
it shall be paid in accordance with such 
agreement. Sub-section (3) provides that 
where no such agreement can be reached, the 
State Government shall refer the case to the 
Deputy Commissioner for determination of 
the amount of compensation to be paid for 
such acquisitions as. also the person or per- 
sons to whom such compensation shall be 
paid. Sub-section (4) provides that on re- 
ceipt of a reference under sub-section (3), 
the Deputy Commissioner shall serve notice 
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on the owner or occupier. of such land and 
on all persons known or believed to be in- 
terested therein to appear before him and 
state their interests in the said land. Sec- 
tion 30 of the- Act provides that the provi- 
sions of the Land Acquisition-Act, 1894 shall 
mutatis mutandis apply in respect of the en- 
quiry and award by the Deputy Commissioner 
the reference to Court, the apportionment of 
compensation and the payment of compensa- 
tion, in respect of lands acquired under 
Chapter VII. The award dated 31-12-70, it 
was contended, must be regarded as arm 
agreement between the State Government 
and the persons whose lands are acquired’ 
under sub-section (2) of Section 29 of the 
Act. If compensation is determined by agree- 
ment, as provided by sub-section (2) of Sec- 
tion 29, it was asserted that the question 
of taking further steps for determining the 
compensation under the Act would not arise 
in this case. The very award was challens- 
ed in this Court by some other person whose 
lands were similarly acquired. This Court ir 
judgment rendered in Jeevanbhat Narayarm 
Bhat v. Deputy Commr., W. P. No. 2052 of 
1971, D/- 8-9-1971 (Mys), held that the afore- 
said award cannot be regarded as an agree- 
ment between the State Government and the 
persons to be compensated. In view of the 
said decision of this Court, if is not possible 
to accede to the contention of Shri Venkata- 
ranga Iyengar that I should regard the award’ 
in question as one falling under sub-section 
(2) of Section 29 of the Act. 


8. It was alternatively contended that 
the award should be regarded as one falling 
under sub-section (3) of the Act. Sub-sec- 
tion (3) provides that where no agreement is 
reached the State Government shall refer the 
case to the Deputy Commissioner for deter- 
mination of the amount of compensation tc 
be paid for such acquisition as also the per- 
son or persons to whom such compensation 
shall be paid. The reading of the award does, 
give an impression that the Assistant Com- 
missioner did proceed to determine compen- 
sation. But, the Asst. Commr. himself states in 
the award that he has made the same in exer- 
cise of the powers of the State Government 
under sub-section (2) of Section 29 of the 
Act delegated to him. It is, therefore, clearf 
that the Assistant Commissioner himself does 
not proceed to make an award under sub- 
section (3) of Section 29 of the Act. Besides, | 
the award under Section 29 (3) could be! 
made only when there is a failure to reach! 
the agreement and the State Government re-! 
fers the case to the Deputy Commissioner. Kt 
is, no doubt, true that under Rule i4-of the 
Mysore Industrial Areas Development Rules, 
1966, the State Gcvernment has delegated its 
powers under sub-sections (2), (3), (6), (7)| 
and (8) of Section 28 and sub-sections (1), (2) 
and (3) of Section 29 to the Assistant Com-!} 
missioner in charge of the revenue sub-divi-! 
sion. As a result of delegation of power. 
under the aforesaid rule, the Assistant Com-! 
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missioner gets power under sub-section (3) of 
Section 29 to refer the case to the Deputy 
Commissioner for determining the amount of 
compensation in the event of there being a 
failure to reach an agreement between the 
parties in regard to the compensation to be 
paid to the lands acquired. The Assistant 
Commissioner, it is obvious, could not have 
himself proceeded to Cetermine compensation 
under sub-section (3) of Section 29 of the 
iAct. In the event of failure to reach an 
lagreement, all that the Assistant Commis- 
isioner could have done, in exercise of the 
delegated powers, is ta refer the case to the 
Deputy Commissioner for determination of 
compensation. The Assistant Commissioner 
has not made any such reference in this case. 
It is only on a reference made by the Assis- 
tant Commissioner that the Deputy Com- 
imissioner could determine compensation after 
following the procedure prescribed by sub- 
section (4) of Section 29 of the Act. It is, 
therefore, not possible to treat the so-called 
award dated 31-12-1970 as an award made 
Veal sub-section (3) of Section 29 of the 
Act. 


9. it was submitted by Shri Venka- 
taranga Iyengar that the award dated 31-12- 
1970 was made by one Shri Adhip Chau- 
dhuri, the Assistant Commissioner, Haveri 
Sub-Division, Haveri. It is bis successor 
Shri D. S. Jainar as Assistant Commissioner 
of Haveri Sub-Division that made the order 
as per Ext. ‘H? to the effect that fresh pro- 
ceedings will have to be taken in consonance 
with the provisions of the Act for determin- 
ing compensation. Reliance was placed on 
the decision of the Supreme Court in Deoki- 
mandan Prashar v. Agra Dist. Co-op. Bank, 
AIR 1972 SC 2497, that a quasi judicial 
order passed by a statutory authority in exer- 
cise of its jurisdiction was not liable to be 

' simply withdrawn by an officer who succeeds 
him. This is not a case of the successor 
withdrawing an order made by his predeces- 
sor. ` As already mentioned, this Court has 
icome to the conclusion that the award in 
question dated 31-12-1970 -cannot be regard- 
ed as an agreement under Section 29 (2) of 
the Act. The award itself does not purport 
ito ‘be one under sub-section (3) of Section 29 
iof the Act. On an examination of the 
true character of the award, I have come to 
the conclusion that it cannot be regarded as 
an award made by the Deputy Commissioner 
on a reference made to him under sub- 
section (3) of Section 29 of the Act. This is, 
therefore, a case where no award as such 
thas been made under sub-section (3) of Sec- 
tion 29 of the Act. All that the successor 
Shri D. S. Jainar has done is to take note 
of the fact that no award has yet been 



















have to be taken to make a proper award 
in accordance with law. Hence the principle 
laid down by the Supreme Court cannot at 
all be invoked in this case. As no determina- 
tion of compensation under the Act has 
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has been made, it is obvious that jeces:| 
sary steps have to be taken in that regard. 


10. I cannot fail to notice the hard- 
ship and inconvenience caused to the peti- 
tioners and others whose lands have been 
acquired, as compensation amount due to 
them has not yet been determined and paid 
to them. As already noticed, under the Act 
the citizen loses possession of the land even 
before the compensation amourt is determin- 
ed and tendered to him. In cases arising 
under the Act, the State has necessarily to 
take expeditious steps for determining and 
payment of compensation to persons whose 
lands are acquired. The learned Advocate- 
General, having regard to all these circum- 
Stances, made a statement that as far as pos- 
sible, attempts will be made to determine and 
pay compensation to the petitioners and 
others similarly situated within about four 
months from today. The authorities may con- 
sider if some ad hoc payments could be made 
to the petitioners pending final determination 
of compensation. 


Li. For the reasons stated above, 
these writ petitions fail and are dismissed. No 
costs, 


Petition dismissed. 
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State of Mysore, Petitioner v. K. L. 
Subbanna and others, Respondents. 


C. R. P. No. 1360 of 1973. D/- 10-8- 
1973. 


Civil P. C. (1908), Section 115 — 
“Subordinate Court” — Motor Accidents 
Claims Tribunal — (X-Ref:— Motor 
Vehicles Act (1939), Section 110-D), 


The Motor Accidents Claims Tribu- 
nal is not a Court subordinate to’ the 
High Court within the meaning of Sec- 
tion 115. So. a revision petition cannot 
be entertained by the High Court under 
Section 115 against its order. (Para 2) 

S. Basavaraja (Govt. Pleader), for 
Petitioner; K. Shivashanka- Bhat, for 
Respondents Nos. 1 and 2. 

ORDER :— The revision is brought 
on behalf of the State of Mysore against 
the order of the Motor Accidents Claims 
Tribunal, Chitradurga. By the order 
under revision, the Presiding Officer of 
the Claims Tribunal has held that the 
application filed by the State was not 
maintainable and also it wés barred by 
limitation. 

Zs It is not shown before me how 
a C.R.P. is maintainable. The claims: 
Tribunal ex facie is not a Court subordi- 
nate to the High Court so as to maintain| 


AR/AB/A136/74/ADG 


110 Knut. 


the revision petition under Section 115, 
C, P. C. 


3.. Civil Revision Petition is there- 
fore dismissed as being not maintainable. 
4, No costs. | 
Petition dismissed. 
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Shantaram Sadashiva Harithe, Appellant 
v. Sripada Bhavani Shankar Chinkkaramane 
and others, Respondents. 


Second Appeal No. 268 of 1970, D/- 
20-8-1973. 

Index Note: — (A) Partnership Act 
(1932), S. 42 (b) -— Firm, formed for stipulat- 
ed period, continued for incidental purpose — 
Dissolution of firm — When takes place. 

Brief Note: —- (A) A partnership firm, 
does not get automatically dissolved under 
clause (b) of Section 42 after the expiry of 
the period for which it was formed if it con- 
tinues for a limited purpose | incidental to the 
main purpose. 


Where the partnership after the expiry 
of its term continued for disposing of the 
stock on hand and for collecting the out- 
standigs, it was held that it did not bring 
about the dissolution of the firm automatical- 
ly ,under clause (b). Partnership was how- 
ever held dissolved on fhe death of a partner 
and limitation for a suit for dissolution and 
accounts was held to start from the date of 
death of partner. AIR 1937 Mad 599, Rel. 
on. (Para 7) 


Cases Referred: Chronological Paras 
AIR 1937 Mad 599 = 45 Mad LW 749, 
Gundayya v. Siddappa 
T. S. Ramachandra, for ‘Appellant; C. N. 
Kamath (for No. 1) and A. R. Koujalgi (for 
No. 11), for Respondents. 


JUDGMENT: This appeal is filed by 
the second defendant in Suit No, 
422 of 1957 on the file of the Civil Judge, 
Junior Division, (Now Munsiff), Gumta, and 
against the judgment of the District Judge, 
Karwar in C. A. No. 161/62. The suit was 
for dissolution of Partnership and accounts 
and filed by the first respondent herein. 

2: The partnership firm was consti- 
tuted in the name and style of Salt Market- 
ing Association, Sanikatta, in the year 1947. 
The exact date of the constitution of the 
partnership is not made known, nor the deed 
of partnership which ought to be in the cus- 
tody of the defendant, has been produced. 
The case of the plaintiff is, that the partner- 
ship was constituted for the purpose of pur- 
chase and sale of salt for a period of three 
years only. After the said period expired 
the business was continued and a balance- 
sheet was prepared only in the year 1956. He 
o filed the present suit for dissolution 
in 1957. 


AR/CR{A381/74/MNT 


[Prs. 1-6] S. S. Harithe v. S. B. S. Chinkkaramane (Venkataswami J.) 


A. 1 R.. 


3. It is admitted that one of the part- 
ners, Padmanabha by name, died on 8-12- 
1954. On behalf of the appellant herein and’ 
the other defendants, it was contended that. 
the business came to an end in the year 1952’ 
and the same was continued thereafter only 
for the purpose of clearing away the stock 
of salt still with the firm and collection of ` 
the outstandings. due to it. The appelant 
herein who was the Secretary of the Society 
has also spoken to the fact that the stock of 
Salt was cleared by the end of December 
1952, and the outstandings were collected only 
in the year 1955. It is also contended that 
all the members of the present firm became: 
members of another co-operative Society, thus 
virtually allowing the firm to be absorbed in. 
the said Society. It is, therefore, contended 
that the dissolution took place in the year 
1952, and in December of that year at the 
latest. In this view of the matter, the suit 
having been filed more than three years be- 
yond that date, that is on 7-12-1957, was. 
barred by time. 


The trial Court dismissed the suit 
holding that the dissolution.of the firm took 
effect in the year 1952 itself having regard’ 
to the provisions of Section 42 of the Part- 
nership Act, and that being so, the suit was. 
clearly barred by time. In appeal by the 
plaintiff, the learned District Judge reversed 
the said finding and decreed the-suit as pray- 
ed for, with certain directions. Aggrieved by 
this decree, the second defendant appeals. 

5, On behalf of the appellant Sri T. 
S. Ramachandra, the learned Counsel, mainly 
placing reliance on the provisions of Sec- 
tion 42 of the Partnership Act, in particular 
clauses (a) and (b) thereof, contended that 
the dissolution took place, as cohcluded by 
the trial Court, in the year 1952. He argued 
that as all the members of the firm joined 
another Co-operative Society thereby putting 
an end to the adventure or undertaking per- 
manently, the partnership came to an end 
within the meaning of Cl. (d) (sic) (b?) of 
Sec. 42 of the Act. He also contended that 
it was the common case of the parties that 
the period during which the partnership was- 
to run was only three years, if not earlier 
determined. In that view, whether or not the 
business was continued merely for the pur- 
pose of selling the salt that was found in 
stock and for the collection of the outstand-- 
ings due to the firm would not be of any 
materiality in regard to the point of time of 
the dissolution of the partnership business. 
In this context, he placed reliance on cl. (a) 
of Section 42 of the Partnership Act. 


6. On a careful consideration of the 
matter, I am clearly of opinion that this 
contention is unacceptable. The fact that the 
firm was continued for the limited purpose 
of clearing stock on hand and collecting the 
outstandings is not seriously disputed. The 
question is, whether such continuance, in the 
absence of any other circumstance of a con- 
clusive character leading to an inference that 
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the firm had been dissolved earlier, has the 
effect of postponing the dissolution of part- 
nership. It seems to me that the answer to 
this, is to be found in the enunciation of the 
High Court of Madras in Gundayya V. 
Siddappa, AIR 1937 Mad 599. Varadachariar, 
J. (as he then was) has stated the position 
thus, at page 602 of the above report: 


“We may add that even if it should be 
assumed that in 1915 the relationship of part- 
ners came into existence between plaintiff-1 
and defendant-!, the present suit would not 
be barred unless the defendants also make 
out that there has been a dissolution of the 
partnership more than three years prior to 
suit and the burden of making out such a 
dissolution is on the defendants; and it is 
well established that the mere fact that after 
a particular date ne further business was 
done will not amount to a dissolution of the 
partnership.” ) 


Indeed, Sri Ramachandra depended on 
this enunciation and erideavoured his best to 
show that such dissolution had taken place 
on the expiry of the term of such partner- 
ship. But, this statement of the law is sub- 
ject to a contract to the contrary. In the 
instant case, as earlier observed, the business 
was continued for a limited purpose and the 
balance-sheet of the partnership came to be 
struck only in the year 1956. This would 
clearly show that the firm continued and 
did not automatically stand dissolved on ac- 
count of the efflux of time agreed to, under 
clause (b) of Section 42 of that Act, which 
lays down that on completion of the adven- 
ture or undertaking, in regard to which the 
partnership was constituted, the firm shall 
stand dissolved. This clause again is subject 
to a contract to the contrary, and, if I may 
add, whether expressed or implied. 


7. The question that still remains to 
be considered is as to when the partnership 
actually stood dissolved. It is in the evidence 
that the Chairman of the firm, Padmanabha, 
who was also a partner, had died on 8-12- 
1954. This event by operation of law would 
bring about the dissalution of partnership. 
That it would be so can be seen from the 
very decision cited earlier. Taking that as 
the point of time for the commencement of 
running of time against the appellant and the 
oiher partners, the present suit would be 
' clearly in time, having been filed on the last 
day of ihe prescribed period of limitation. 
For all these reasons, the judgment of the 
court below must be accepted as correct. 


The result is that this appeal fails and 
js dismissed, but without costs. 


Appeal dismissed. 
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Eraiah, Appellant v. Basappa and others. 
Respondents. 


Second Appeal 
25-9-1973. 


Index Note: — (A) Hindu Law — Joint 
family — Two independent purchasers of un- 
divided interests of two different cO-parce- 
ners — First purchaser excluding second from 
joint possession — Latter not entitled to 
mesme profits. (X-Ref:— Civil P. C, (1£08),. 
Order 20, Rule 12). 


Brief Note: — (A) Two strangers who: 
purchase from two different coparceners of 4.” 
joint family their undivided interests separate- 
ly, cannot claim to be in joint possession of 
the erstwhile joint family properties, because 
there is no community of interest or agree- 
ment for joint possession. They have to 
divide those properties by metes and bounds. 
either by agreement or by bringing a suit 
for partition. _ Until that is done, neither of” 
them can claim a right of joint possession: 
with the other. The second purchaser is not 
entitled to mesne profits. AIR 1920 Bom: 


No. 546 of 1970, DJ- 


103, Ref. to. (Para 5} 
Cases Referred: Chronological Paras. 
AIR 1920 Bom 103 = 22 Bom LR 812 

Trimbak v. Pandurang 4. 


N. Bheemacharya, for A ellant: R 
Narasimha Murthy, for Respondente À 

JUDGMENT:— This second appeal js 
by a plaintiff. The suit is for partition of 
the suit properties and possession of his share 
therein. He also claimed mesne profits. The 
Munsiff, decreed the suit. In the first appeal 
preferred by defendant-1, the learned Civil 
Judge modified the decree of the learned’ 
Munsiff by disallowing the past mesne pro- 
fits granted by the learned Munsiff. 


2. The plaintiff and defendant-{ pur- 
chased separately undivided interest of two 
coparceners of a joint family in the proper- 
ties of that family. The purchase by defen- 
dant-1 was earlier and he was in possession 
of the _whole of those properties. Though 
the plaintiff purchased on 29-7-1958 the un- 
divided interest of another coparcener in 
those properties, he brought the suit only on ~ 
15-5-1965. It has not been disputed that he 
had issued any notice to defendant-1 de- 
manding a partition of those properties. His 
claim for mesne profits is on the ground that 
defendant-1 had unjustifiably excluded him 


( the plaintiff) from joint possession of the 
suit properties. 


3. In this appeal, Mr. N. Bhima- 
chatya, learned Counsel for the appellant. 
contended that the plaintiff was entitled to- 
be in joint possession of the suit properties 
along with defendant-1 and his being exclud- 
ed by defendant-1, from such joint posses- 
sion, entitled him to mesne prefits. 
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4, As laid down in Trimbak v. Pan- 
durang, AIR 1920 Bom 103, if a stranger 
purchases the undivided interest in the joint 
family properties, he is not entitled to Joint 
possession of those properties along with the 
non-alienating coparceners; he has to bring 
a suit for partition by metes and bounds of 
those properties; until he brings such suit he 
is not entitled to mesne profits as against the 
non-alienating coparceners. 


5, But there is no decided case in 
which the question whether two independent 
purchasers of undivided interests of two dif- 
ferent coparceners in joint family properties, 
have a right to be in possession of those 
‘properties and whether the purchaser who 1s 
excluded from such joint possession is entitl- 
ed to ask for mesne profits prior to his 
bringing a suit for partition. It appears to 
ime that two strangers who purchase from 
‘two different copaceners of that family their 










‘to be in joint possession of the erstwhile joint 
‘family properties, because there is no com- 
munity of interest or agreement for joint pos- 
‘session. They have to divide those proper- 
ties by metes and bounds either by mutual 
dagreement or by bringing a suit for partition. 
Until that is done, neither of them can claim 
(to have a right of joint possession with the 
Nother. Hence, the view taben by the learn- 
Ned Civil Judge that the plaintiff was not en- 
{titled to mesne profits prior to the date of 
(the suit is correct and does not call for inter- 
ference. 


6. In the result, this appeal fails and 
is dismissed. In the circumstances of the 
case, there will be no order as to costs in 
this appeal. 


Appeal dismissed. 
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Land Acquisition Officer, Tumkur, Ap- 
pellant v. T. S. Aswathanarayana Rao and 
others. Respondents. 

M. F. A. No. 333 of 1970, Dj- 20-8- 
1973. 


Index Note: (A) Land Acquisition 
Act (1894), Section 23 — Acquisition of 
cocoanut garden — Valuation of. 


Brief Note: — (A) When a cocoanut 
garden, areca garden or mango garden is ac- 
quired, the proper method of valuation is not 
to value the Jand separately and trees sepa- 
rately. but to consider the market value of 
the cocoanut garden or the like. Separate 
compensation cannot be awarded for fruit 
growing trees standing on land acquired. 

(Para 4) 
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L. A. Officer, Tumkur v. T. S. A. Rao (G. Bhat C. J.) 


undivided interests separately, cannot claim. 


A.I. R. 


N. Venkatachala, 2nd Addl. Govt. Advo- 
cate, for Appellant; P. R. Srinivasan. for 
Respondents Nos. 1 and 2. 


GOVINDA BHAT, C. J:— This is an 
appeal by the Land Acquisition Officer, 
Tumkur, under Section. 54 of the Land Ac- 
quisition Act, against the award and decree 
made in L. A. C. 178/1968 on the file of the 
Court of the Civil Judge, Tumkur. 


2. Three acres and 5 guntas of dry 
land and 3 acres of garden land containing 
86 cocoanut trees comprised in S. No. 30 of 
Madake Kannasandra village, Kunigal Talek 
were acquired for a public purpose pursuant 
to the notification made under Section 4 of 
the Act and published in the Gazette on 5-3- 
1968. Before the Land Acquisition Officer, 
the claimants claimed compensation at the 
rate of Rs. 4,000/- an acre in respect of dry 
land; Rs. 6,000/- an acre in respect of garden 
land and in addition, Rs. 250/- per tree for 
cocoanut trees standing on the land. The land 
Acquisition Officer awarded Rs. 800/- an acre 
for the dry jand; Rs. 1,500/- an acre for the 
garden land and at Rs. 130/- per cocoanut 
tree. On a reference made ‘to the Civil Court 
under Section 18 of the Act, the learned 
Civil Judge fixed the market value of the dry 
land at Rs. 1,500/- per acre. That part of 
the award has not been challenged before us 
as the amount of compensation fixed is just 
and reasonable. 

3. In regard to the garden land, the 
Court below awarded a sum of Rs. 2,500/- 
an acre besides awarding Rs. 250/- per cocoa- 
nut tree. That part of the award has been 
challenged in this appeal. 


4. The Court below has relied on the 
report of the Mahajardars (Ext. R-1) for 
valuing the garden land at Rs. 2.500/- per 
acre. That there were 86 cocoanut trees at 
the time of acquisition is not in dispute. The 
complaint of the learned High Court Gov- 
ernment Advocate Sri Venkatachala was that 
if the land is valued as garden land, then. a 
separate compensation cannot be awarded for 
the fruit growing trees standing on the said 
land for the reason that the land becomes a 
garden land on account of the existence of 
the fruit growing trees on it. If the cocoa- 
nut trees did not exist, the land would not 
be classed as garden land at all was the sub- 
mission made. This argument of the learned 
Government Advocate. in our opinion, is well 
founded. When a cocoanut garden. areca 
garden or a mango garden is acauired, the 
proper method of valuation is not to value 
the land separately and trees separately, but 
to consider the market value of the cocoanut 
garden or the areca garden and the like. In 
that view, the award made by the Court’ be- 
Jow in so far as the garden land with the 
cocoanut trees standing on it, cannot be sup- 
ported. 


>. The Land Acquisition Officer him- 
self has awarded compensation for the gar- 
den land at Rs. 1,500/- an acre besides Rupees 
130 per cocoanut tree. Since the Land Ac- 


a 
PA- 


guisition Officer himself has committed the 
error of volrin,: ths land and the cocoanut 
trees standit- on it separately, the proper 
course for us to adopt would be to affirm 
the awërd made ty the Land Acquisition Offi- 
cer. 

6. Accordingly, we allow this appeal 
in part. The compersation awarded by the 
Court belew in respect of dry land will stand 
undisturbed. But the award made by it in 
respect of the garden land and the coconut 
trees standing on it is modified and in respect 
of that the award given by the Land Acqui- 
sition Officer is affirmed. 

7. Parties will pay and receive costs 
in proportion to their success in this appeal. 

Appeal partly allowed. 
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MALIMATH, J. 


M-ħammed Qasim, Appellant v. 
Mohammed Mainuddin and others, Respond- 
ents. 


Second Appeal No. 906 of 1970, D/- 
29-1-1974. 


Index Note :— (A) Mysore Rent Control 
Act (22 of 1961), S. 21 () — Determination 
of lease by denial of Iandlord’s title — Suit 
by owner for declaration of title, possession 
and mesne profits — Suit barred under Sec- 
tion 21 (1) and no decree for possession could 
be made. l 


Brief Note :— (A) Plaintiff purchased the 
suit property from Defendants 1 and 2, under 
whom Defendant 3 was a tenant. But de- 
fendant 3 disclaimed the plaintifi’s title and 
set up title in himself. The third defendant 
continued in possession as a trespasser, plain- 
tiff brought a suit for declaration of title, 
possession and mesne profits. The case of 
the plaintiff was that the third defendant was 
a tenant of the suit premises but that the 
said tenancy stood determined under Sec- 
tion 111 (g) of the Transfer of Property Act 
when he disclaimed the lessor’s title and set 
up title in himself: 


Held that as the third defendant was to 
be treated as a tenant of the premises under 
the Rent Control Act and the plaintiff, a 
landlord, a decree for recovery of possession 
could not be passed in view of the bar con- 
tained in Section 21 (1). (Para 5) 


AS a person in possession of the pre- 
mises, after the determination of the lease in 
his favour, was also a tenant for the purpose 
of the Act, the third defendant was a tenant 
as defined in Section 3 (r) of the Act. As 
the title of the plaintiff had been established, 
it followed that he was a person who was 
entitled to receive rent in respect of the pre- 
mises in question. Hence, all the ingredients 
to attract the bar contained in the first part 
of sub-section (1) of S. 21 were satisfied. 
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the third defendant who was the tenant. 
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Hence, no decree for recovery of possession 
could be made in the suit in favour of the 
plaintiff who was the landlord and against 


(Para 3) 

The bar contained in sub-section (1) is 
against the Court or other authority making 
a decree or order for recovery of possession 
in favour of the landlord and against the 
tenant. If the Court comes to the conclu- 
sion that it is required to make a decree in 
favour of the landlord and against the ten- 
ant in respect of a premises to which the 
Act applies, the bar contained in sub-sec- 
tion (1) gets attracted, whether or not the 
defendant has taken the plea that he is a 
tenant of the premises. AIR 1964 SC 1348, 


Distinguished. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1348 = (1964) 3 SCR 214, 

Raizada Topandas v. M/s. Gorakhram 
_ Gokaichand 


N. Santhosh Hegde, for Appellant; J. 3, 
Gunjal, for Respondents. 


JUDGMENT :— This Second Appeal is 
by the third defendant against the decree 
passed by the Additional Civil Judge. Gul- 
barga in R. A. No. 95 of 1968, affirming 
the decree passed by the Munsiff at Sedam 
in O. S. 28/1 of 1966. 


2. The -frst respondent-plaintiff institu- 
ted the suit on the 3rd of June, 1966 for 
a declaration that he is the owner cf the suit 
house situate at Sedam, for possession and 
mesne profits at the rate of Rs. 10 per month 
from the Ist of April till realisation. The 
case of the plaintiff is that defendants 1 and 
2 were the original owners under whom the 
third defendant was a tenant. He purchased 
the suit property from defendants 1 and 2. 
But, defendant 3 forfeited his tenancy rights 
as he disclaimed the plaintiff’s title and set 
up title in himself. The plaintiff has further 
averred that in these circumstances, the third 
defendant is in possession as a trespasser. It 
is on the basis of these averments that the 
plaintiff sought a decree for declaration uf 
title, possession and mesne profits. The irid 
defendant, who is the contesting d:fendant, 
set up title in himself and asserted that he 
has perfected his title by adverse possession, 
He denied the plaintiff's title. The Court of 
first instance made a decree. in favour of the 
plaintiff, declaring his title and awarding pos- 
session and mesne profits, at the rate of 
Rs. 10 per month from the ist of April, 
1966. That decree having been affirmed on 
appeal by the learned Civil Judge, the third 
defendant has challenged the same in thi 
second appeal. 

3. Sri N. Santhosh Hegde, learned 
counsel appearing for the appellant, contend- 
ed that the decree passed, for possession and 
mesne profits, by the Court below is contrary 
to law. It was contended that in view 0 
the bar contained in sub-section (1) of S. 21 
of the Mysore Rent Control Act, 1961 (here- 
Riter referred to as the Act) no decree fop 
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possession could be passed in favour of the 
plaintiff and as against the third defendant. 
Such a contention was sought to be raised 
by the third defendant in the Court of first 
instance, but the Court of first instance did 
not permit the third defendant to raise such 
a contention. The first part of sub-sec. (1) 
of Section 21 of the Act in so far as it is 
material for the purpose of this case may 
be extracted as follows: 


“21- (1) Notwithstanding anything to the 
contrary contained in any other law or con- 
tract, no order or decree for the recovery of 
possession of any premises shall be made by 
any Court or other authority in favour of 
the landlord against the tenant: 


Provided that the Court may on an ap- 
plication made to it, make an order for the 
recovery of possession of a premises on one 
or more of the following grounds only, 
namely— 

The first part of sub-section (1) of S. 21 
contains an injunction against the Courts or 
any other authority not to make a decree or 
order for possession in favour of the land- 
Jord and against the tenant for possession of 
any premises. It is not disputed that the Act 
applied to the suit premises which is situate 
as Sedam in the district of Gulbarga. The 
second part of sub-section (1) of S. 21 which 
is in the nature of a proviso states that the 
Court as defined in the Act may on an ap- 
plication made to it make an order for re- 
covery of possession of a premises only on 
one or more of the grounds stated therein. 
This 1s not a case to which the proviso to 
sub-section (1) of Sec. 21 is attracted inas- 
much as the proceeding out of which this 
second appeal arises is not an applicaticn 
for recovery of possession of the premises 
made to the Court constituted under the Act 
on any of the grounds mentioned in sub- 
section (1) of S. 21 of the Act. So far as 
the first part of sub-section (1) of S. 21 js 
concerned, the same has to be given effect 
to when the Court has to make a decree in 
favour of the landlord and against the ten- 
ant in respect of any premises to which the 
Act applies. As already mentioned, the pre- 
mises is situate at Sedam to which the Act 
applies. The bar contained in sub-section (1) 
will be attracted when a decree for posses- 
sion is required to be made in favour of 
the landlord and against the tenant. The 
first question for consideration, therefore, is 
us to whether the third defendant is a tenant. 
The expression ‘tenant’ has been defined in 
Section 3 (r) of the Act which includes a 
person continuing in possession after the 
deter nination of the tenancy in his favour. 
The case of the Jandlord is that the third 
defendant was a tenant of the suit premises 
but that the said tenancy stood determined 
unde: Section 111 (g) of the Transfer of 
Property Act when he disclaimed the lessor’s 
fille and set up title in himself. Both the 
Courts below have held that though the third 
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defendant is in possession, he has failed to 
establish that he has perfected his title to 
the suit property by adverse possession and 
that the plaintiff has title to the suit property. 
As a person in possession of the premises 
after the determination of the Jease in his 
favour is also a tenant for the purpose of 
the Act, it has to be held that the third de- 
fendant is a tenant as defined in Section 3 (r) 
of the Act. The other question to be ex- 
amined is, as to whether the plaintiff is in 
the position of a landlord. The expression 
‘landlord’ has been defined in Section 3 (h) 
of the Act to mean any person who is for 
the time being receiving or entitled to receive 
rent in respect of any premises. As the title 
of the plaintiff has been established, it follows 
that he is a person who is entitled to receive 
rent in respect of the premises in question. 
Hence, all the ingredients to attract the bar 
contained in the first part of sub-section (1) 
of S. 21 are satisfied. Hence, no decree for 
recovery of possession could be made in the 
suit in favour of the plaintiff who is the 
landlord and against the third defendant who 
is the tenant. 


4. The contention of Shri J. S. Gunjal, 
learned counsel appearing for the first res- 
pondent, is that as it was not the case of the 
third defendant that he is the tenant of suit 
premises, the bar contained in sub-section (1) 
of S. 21 is not attracted. It is, no doubt, 
true that the third defendant did not assert 
that he is in possession of the suit premises 
as a tenant. On the contrary, he set up citle 
in himself and denied the title of the plain- 
tiff. The bar contained in sub-section (1) 
is against the Court or other authority mak- 
ing a decree or order for recovery of pos- 
session in favour of the landlord and against 
the tenant. If the Court comes to the con- 
clusion that it is required to make a decree 
in favour of the landlord and against the 
tenant in respect of a premises to which the 
Act applies, the bar contained in sub-sec- 
tion (1) gets attracted, whether or not the 
defendant has taken the plea that he is a 
tenant of the premises. Besides, it is neces- 
sary to note that in this case the third de- 
fendant did expressly seek permission of the 
Court to plead the bar contained in sub- 
section (1). The Court of first instance re- 
fused permission to the third defendant to 
take up such a contention. It cannot, there- 
fore, be said that the contention which is now 
pressed by Sri Santhosh Hegde was not pres- 
sed in the Court of first instance. It may 
be mentioned that though in a different form, 
this contention was permitted to be pressed 
in the lower Appellate Court. 


5. As the third defendant is a tenant 
of the premises to which the Act applies and 
the plaintiff is a landlord, the Courts below 
were not entitled to make a decree for re- 
covery of possession in view of the bar con- 
tained in sub-section (1) of S. 21 of the Aci 


6. I may notice another contention of 
Shri Gunjal urged on the basis of the ob- 
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servations of the Supreme Court in Raizada 
Topandas v. M/s. Gorakhram Gokalchand, 
AIR 1964 SC 1348. That was a case In 
which the Supreme Ccurt was required to 
examine the scope and effect of Section 28 
of the Bombay Rents. Hotel and Lodging 
House Rates Control Act, 1947. That was 
a case in which the plaintiffs instituted a suit 
in the City Civil Court. Bombay seeking a 
declaration that the defendants were not en- 
titled to enter into or remain in possession 
of a certain shop in Greater Bombay and 
for a permanent injunction restraining them 
from entering the shop. The defence to the 
suit was that the relationship between the 
parties was not that of a licensor and licen- 
see but that-the shop hed in fact been sub-let 
to them and that the agreement between the 
parties had ‘been given the form of a licence 
only as a cloak to protect the plaintiffs from 
ejectment under the Act by its landlord of 
the ground of unlawful sub-letting. It was 
further contended that as they were really 
tenants, their landlords-plaintiffs were not en- 
titled to institute the suit in the City Civil 
Court, Bombay and that the proper remedy 
for them was only to approach the Rent Con- 
trol Court under Section 28 of that Act. 
Their Lordships, repelling the contention of 
the defendants, held that it is only if the 
suit as framed is by a landlord or a tenant 
and the relief asked for is in the nature of 
a claim which arises out of the Act or any 
of its provisions, then only and not other- 
wise, the proceedings have to be initiated 
under Section 28 of the Act. In other words, 


their Lordships came to the conclusion that 


for the purpose of adjudicating as to whe- 
ther the plaintiffs had approached the proper 
forum or not, what has to be locked into 
is the averments in the plaint. That decision 
is not of any assistance for deciding the point 
that arises for consideration in this case. The 
question as to whether the suit filed in the 
Court of first instance was proper or not is 
not a matter which arises for consideration 
in this case. The only question for consi- 
deration in this case, is as to whether in a 
suit properly instituted in the Civil Court a 
decree for recovery of possession could be 
made in favour of the ‘landlord and against 
the tenant in view of the bar contained in 
sub-section (1) of S. 21. .The question which 
has arisen for consideration in this case did 
not arise for decision before the Supreme 
Court. Hence the said decision is not of any 
assistance for deciding the question involved 
in this case. 


7. Sri Gunjal, lastly submitted, in the — 


event of the decree for possession being set 
` aside, a decree for recovery of rent from 
the Ist of April, 1966 till the date of the 
decree could be made in this case instead of 
driving the plaintiff to another suit for that 
purpose. He submitted that if such a direc- 
tion is given, the plaintif is prepared to pay 
whatever court-fee he is liable to pay on the 
amount that the plaintif may be held en- 
titled to. Sri Santhosh Hegde fairly. submitted 
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that he has no objection for a decree: for 
arrears of rent being made in favour of the 
plaintiff from the ist of April, 1966 till the 
date of the decree by this Court. Having 
regard to the circumstances, the request of 
Sri Gunjal deserves to be acceded to. 

8. For the reasons stated above, this 
appeal is partly allowed. The decree for 
recovery of possession and mesne profits pas- 
sed by the Courts below is set aside. The 
decree passed by the Courts below declaring 
that the plaintiff is the owner of the suit 
property is confirmed. There shall be a 
decree in favour of the plaintiff for arrears 
of rent from the Ist of April, 1966 till the 
date of the decree at the rate of Rs. 10 per 
month, subject to the condition that the 
plaintifi-first respondent pays the court-fee 
on the amount to which he is entitled. No 
costs. 

Appeal partly allowed. 
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Rajabibi and others, Appellants v. S. 
Ameerali and another, Respondents. 


„4550ra Appeal No. 818 of 1972, D/- 26-1- 


Index Note:— (A) Civil P. C. (1968), 
S. 99, O. 1, Rr. 9, 10; O. 6, R. 17 — Suit by 
one co-sharer for ejection of trespasser with- 
eut impleading other co-sharers —~ Maintain- 
ability. 

_ Brief Note:— (A) If one of the Co- 
sharers instituted a suit for ejection against a 
trespasser, repudiating the claim of the other 
co-sharers and claiming exclusive title in 
himself, such a suit would not be maintain- 
able in the absence of the other co-sharers. 
Non-impleading of the co-sharers in a suit 
of this nature is a fatal defect, as the co- 
sharers are not only proper parties but are 
necessary parties. The failure on the part 
of the defendants to raise an objection in 
the Court of first instance on this ground 
Is not sufficient to justify repelling the conten- 
tion raised by them in second appeal. But, 
as such a contention was not raised in the 
Court of first instance, it is more appropriate 
to give an opportunity to the plaintiff to 
amend his plaint and to implead the other 
co-sharers as parties. AIR 1965 SC 271 
Rel. on; AIR 1967 Mys 143, Distinguished. 

(Paras 3, 4) 
Cases Referred: Chronological Paras 
AIR 1967 Mys 143 = (1966) 2 Mys LI 148, 

Shivangouda -v. Gangawwa > 
AIR 1965 SC 271 = (1964) 6 SCR 1, 

Kanakarathanammal v. Loganath Mudaliar 


oe 3, 4 


Kadidal Manjappa, for Appellants; M. 


_Papanna, for. Respondents Nos. 1 and 2. 


JUDGMENT :— This is a second appeal 
by the legal representatives of the first defen- 


FR/FR/C573/74/DHZ, 
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dani against the decree passed by the Civil 
Judge, Bangalore in R. A. 45 of 1969. rever- 
sing the decree passed by the Munsiff, Rama- 
nagaram, in O. S. No. 171 of 1966. 


2. The first respondent-plaintiff insti- 
tuted the suit for a declaration that he is the 
owner of the suit property and for perman- 
ent injunction or in the alternative fcr pos- 
session and for cancellation of the khata in 
respect of the suit site made by the second 
defendant in favour of the first defendant and 
for an appropriate direction to the Second 
defendant to change the khata of the suit in 
the name of the plaintiff. The case of the 
plaintiff is that the suit property belonged 
to one Syed Yeduila. He died in the year 
1944. His, further case is that on his death, 
his two sons Syed Yaccob and Syed Moham- 
med became the owners of the suit property 
and were in possession cf the same. It is 
further averred that the said two brothers 
sold the suit property in favour of the plain- 
tiff on the 15th of June, 1960. It is his fur- 
ther case that the second defendant the Muni- 
cipality did not change the khata in spite of 
his request and maintained khata in the name 
of the first defendant. Though there is also 
a prayer for injunction, the prayer that was 
pressed by the plaintiff was thc prayer for 
declaration of title and possession and not 
for a permanent injunction. The frt defen- 
dant resisted the suit on various grounds. 
While admitting that Syed Ycdulla was the 
original owner of tk2 suit property, he con- 
tended that Sved Yedulla and his wife con- 
veyed the suit property and another property 
in favour of cne Sved Bakar on the 10th of 
August, 1942 and that the said Syed Bakar 
in turn sold the suit property to the first 
defendant on the 20th of June, 1954, under 
the sale Ext. D-1. The case of the first de- 
fendant is that he is in possession and en- 
joyment of the suit property ever since he 
purchased the same from Syed Bakar. The 
Court of first instance dismissed the suit 
of the plaintiff. On appeal, the learned Civil 
Judge has made a decree in favour of the 
plaintiff declaring that the plaintiff is the 
owner of the suit property and directing the 
first defendant to deliver possession along 
with mesne profits. He has directed enquiry 
regarding mesne profits under O. 20, R. 12 
(1) (c) of the Civil P. C. It is the said decree 
that is challenged by the legal representa- 
tives of the first defendant. 


3. The first contention that was urged 
by Shri Kadidal Manjappa, learned counsel 
appearing for the appellant, is that the suit 
is not maintainable in the absence of the 
other co-sharers. Jt has come in evidence 
that Syed Yedulla died in the year 1944 leav- 
ing behind him his widow, his two sons Syed 
Yacoob and Syed Mohammed and two 
daughters. The widow died a couple of 
years thereafter, leaving behind her two sons 
and two daughters. As Syed Yedulla was 
admittedly the owner of the suit property, on 
his death it is not only the two sons that 
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cculd succeed to his estate. His wife as well 
as his two daughters would also become 
sharers. It is, therefore, clear that immediate- 
ly after the death of Syed Yedulla not only 
his two sons but also his widow and two 
daughters have inherited the property as co- 
sharers. As far as these facts are concern- 
ed, they are not in challenge before me. The 
plaintiff has claimed exclusive title in him- 


self to the suit property on the basis of the . 


sale deed executed by Syed Mohammed and 
Syed Yacoob on the 15th of January, 1960. 
The plaintiff has not filed the suit for and 
on behalf of the other co-sharers. 


was in possession of the suit property on 
the date of suit. In view of these circum- 
Stances it was contended that the suit as now 
brought without impleading the other co- 
sharers is not maintainable. The Supreme 
Court has in Kanakarathanammal v. Loganath 
Mudaliar, AIR 1965 SC 271 held that when 
there are other co-sharers in respect of the 
suit properties, the suit by one of the co- 
sharers alone without impleading the other 
co-sharers is not maintainable. Their Lord- 
Ships held that as the other co-sharers are 
necessary parties to the suit, non-impleading 
of them is a fatal defect and that the pro- 
visions of Order 1, Rule 9, Civil P. C. do 
not save such a suit. The said decision was 
considered by this Court in Shivangouda v. 
Gangawwa, (1966) 2 Mys LJ 148 = (AIR 
1967 Mys 143). Justice Hegde (as he then 
was) held that a suit for ejecting a trespasser 
by one of the co-owners without impleading 
the other co-owners is maintainable and the 
decision of the Supreme Court in Kanakara- 
thanammal’s case AIR 1965 SC 271 was dis- 
tinguishable. His Lordship held that if a 
suit is brought by one of the co-sharers for 
ejectment against a trespasser, it would be 
maintainable without impleading the co- 
sharers as a party, provided the co-sharer 
who has instituted the suit has not repudiated 
the right of the other co-sharers but has 
claimed relief for the benefit of all the co- 
sharers. It, therefore, follows that if one of 
the co-sharers instituted a suit for ejection 
against a trespasser, repudiating the claim of 
the other co-sharers and claiming exclusive 
title in himself, such a suit would not be main- 
tainable in the absence of the other co- 
sharers. It is because on the facts his Lord- 
ship Justice Hegde came to the conclusion 
that the suit in that case must be regarded 
as having been brought by the plaintiff with- 
out repudiating the rights of other co-sharers 
that it was held that the suit was maintain- 
able. But, in the present case, the plaintiff 
has claimed exclusive title in himself and has 
brought the suit for a declaration that he is 
exclusive owner of the property and for pos- 
session, repudiating the claim of the other 
co-sharers. Hence, the dictum laid down by 
the Supreme Court in Kanakarathanammal’s 
case AIR 1965 SC 271 applies to the facts 


ef the present case. 


| x It is now ' 
the admitted position that the first defendant - 


I have, therefore, to hold . 
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that in the absence of the other co-sharers, 
the suit is not maintainable. 
4. But, it was maintained by Shri 
Papanna that as the objection regarding the 
non-impleading of the other co-sharers was 
not taken by the defendant in the Court of 
first instance. I should not permit the appel- 
lant to raise such a contention for the first 
time in second appeal. But it has to be 
pointed out that in Kanakarathanammal’s 
' case AIR 1965 SC 271 the Supreme Court 
held that non-impleading of the co-sharers 
in a suit of this nature is a fatal defect, as 
the co-sharers are not only proper parties but 
lare necessary parties. The Supreme Court 
further held that in the absence of other co- 
sharers, the plaintiff alone would not be en- 
titled to claim any relief against the defend- 
ant. As the defect is of: a fatal character, 
the failure on the part of the defendants to 
raise an .objection in the Court of first in- 
stance is not sufficient to justify repelling the 
contention raised by the appellants. But, as 
such a contention was not raised in the Court 
of first instance, it is more appropriate to give 
an opportunity to’ the plaintiff to amend his 
plaint and to implead the other co-sharers 
as parties. The decrees passed by the 
Courts below in the absence. of necessary 
parties, viz., the co-sharers have, therefore, to 
be set aside. 
5. For the reasons stated above, this 
appeal is allowed and the judgment and decree 
' passed by the Court below are set aside and 
' the case is remitted back to the Court of 
- first instance with a direction to the Court 
of first instance to give the plaintiff two 
months’ time to amend the plaint and to 
~ jmplead the other co-sharers as parties to the 
suit and to proceed to dispose of the suit on 
merits afresh. , If the plaintiff fails to apply 
for amendment of the plaint within two 
months to be granted by the Court of first 
instance, the Court of first instance shall pro- 
ceed to dismiss the suit. Having regard to 
the circumstances of the case, the parties are 
directed to bear their respective costs in this 
Court as well as in the two Courts below. 
Appeal allowed. 
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N. Bansidhar, Petitioner v. Dwarakalal, 
Respondent. 

Civil Revn. Petn. No. 1688 of 1972, DJ- 
3-12-1973. 

Index Note:— (A) Civil P. C. (1908), 
S. 115 — Incompetent revision — Cannot be 
returned for presentation as an appeal in 
proper court — (X-Ref:— Civil P. C., O. 7, 
R. 10). 

Brief Note :— (A) Revisional jurisdiction 
under Section 115 is peculiar to the High 
Court. Therefore when a revision petition 
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filed under it is not maintainable no question 
of returning it for presentation in the form 
of an appeal to the Court to which such 
appeal lies arises. Such a thing is not con- 
templated ' by the provisions of Order 7, 
Rule 10, Civil P. C. even if it is to be said 
that the said rule applies when read with 
Section 141, Civil P. C. AIR 1974 Karnatak 
41, Dist.; AIR 1971 Mys 251; AIR 1971 Mys 
347 and AIR 1942 Mad 657 (2), Rel. on. 
(Para 6) 
Cases Referred: Chronological Paras 
AIR 1974 Karnatak 41 = (1973) 2 Mys LJ 
395, Vishnumoorthi v. Rudra Shedthi 5 
AIR 1971 Mys 251 = (1971) 1 Mys LJ 305, 
K. C. D. Swamy v. Leela Marathey 6 
AIR 1971 Mys 347 = (1971) 1 Mys LJ 397, 
Umamaheshwar Cotton Ginning and Pres- 
sing Factory v. Rama Rao 6 
AIR 1942 Mad 466 = (1942) 1 Mad LJ 390. 
Perumalla Venkayya v. Batchu Pullayya 6 
AIR 1942 Mad 657 (2) = (1942) 2 Mad LI 
99, Rama Kurup v. Kunhipathumma 6 


M. M. Jagirdar, for Petitioner; Murali- 
dhar Rao, for, Respondent. 

ORDER :— This revision petition js 
directed against the order passed by the 
Munsiff, Yadgir, on 5-7-1972 in Misc. Case 
No. 12/1971 rejecting the application filed by 
the petitioner herein presumably under Sec- 
tion 144, Civil P. C. The relief sought in 
that application was to direct the respond- 
ent-landlord to refund the amount of rent 
drawn by him which the petitioner had de- 
posited as per the orders of the Court pas- 
Sed in the eviction proceedings initiated on a 
petition filed by the respondent against him 
on the ground that he was in arrears of rent. 


2. The trial Court ultimately allowed 
the petition filed by the respondent and pas- 
sed an order of eviction against the peti- 
toner on the said ground. and the District 
Judge, Gulbarga, confirmed that order. But, 
this Court, in revision, set aside both the 
orders and remitted the case to the trial 
Court, to dispose of the matter afresh, and 
it was thereafter the application out of which 
this revision petition arises was filed. 

3: Sri Muralidhar Rao learned coun- 
set for the respondent rzised a preliminary 
objection regarding the maintainability of 
this revision petition. He contended that the 
impugned order purports to be cne passed 
under Section 144, Civil P. C. and that no 
revision under Section 115, Civil P. C. lies 
against it. 

4. Sti Manohar Rao Jagirdar learn- 
ed counsel for the petitioner did not dispute 
the correctness of the above contention, and 
indeed he conceded that no revision lies 
against such an order. But, what he sub- 
mitted was that instead of dismissing this 
revision petition on the ground of non-main- 
tainability it may be returned to the petitioner 
for being presented in the form of an appeal 
before the Civil Judge. 


5. Now the question is whether the 
said prayer of Sri. Jagirdar can be counten- 
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anced. In support of his submission that such 
a prayer is tenable even though the revision 
petition is not maintainable, Sri Jagirdar re- 
lied upon the following passage in Vishnu- 
moorthi v. Rudra Shedthi, (1973) 2 Mys LJ 
395 (399) = (AIR 1974 Karnatak 41): 


“8. The above discussion will necessari- 

ly lead to the conclusion that this revision 
petition is not maintainable. [I have no 
doubt in my mind that the petitioners have 
bona fide pursued their remedy in a wrong 
forum, viz. this Court. Instead of filing an 
appeal, before the Court of Civil Judge, the 
petitioners have, under a bona fide impres- 
sion that a revision is competent, filed this 
revision petition. The petitioners cannot be 
lamed for approaching this Court instead 
of preferring an appeal to the Court of Civil 
judge. The wordings employed by the Court 
of first instance themselves were responsible 
for this situation. Instead of the Munsiff 
holding that the suit has abated against de- 
fendants 2 and 3. if he had dismissed the suit 
on the ground that the necessary parties are 
not before him, the petitioners would have 
been posted with the information that a 
decree dismissing their suit has been passed 
‘and that the remedy available to them is to 
prefer an appeal to the Court of Civil Judge. 
The petitioners, in these circumstances, should 
not be penalised for no fault of theirs in ap- 
proaching this Court in revision, instead of 
filing an appeal to the Court of the Civil 
Judge. 

9. For the reasons stated above, I direct 
that the memorandum of revision petition be 
returned to the petitioners for being present- 
ed as a memorandum of regular appeal in 
the Court of the Civil Judge, accompanied 
by appropriate court-fee. The petitioners 
shall be entitled to: make an appropriate ap- 
plication for condonation of delay and I have 
no doubt that the application will be dealt 
with in accordance with law. No costs.” 


And further submitted that this C. R. P. also 
may be disposed of on the same lines. I 
do not think it is possible to accede to the 
said submission. No doubt in the case relied 
upon by Sri Jagirdar this Court despite hold- 
ing that the revision petition was not main- 
tainable ordered the same to be returned for 
being presented as a memorandum of regular 
appeal before the Civil Judge. But, what 
circumstances weighed with the Court in 
making that order are fully set out in para- 
graphs 8 and 9 which I have extracted above, 
and it was in those circumstances this Court 
made that order. It appears to me that the 
quesiion whether a revision petition filed to 
this Court under Section 115, Civil P. C. 
which is not maintainable can be returned 
for being presented in the form of an appeal 
to a Court subordinate to it, did not come 
up for consideration in that case, and, if I 
may say so with respect, the observations 
mace in that case cannot be understood as 
having considered this question and answered 
it in the manner suggested by Sri Jagirdar. 


N. Bansidhar v. Dwarakalal (R. Gowda 5.) 


ALR, 


Therefore, the said observations on which 
n OnE relied are not of much assistance 
o him. 


6. Sri Jagirdar did not point out any 
other decision of this Court in which a view 
he pressed before me is taken. On the other 
hand, Sri Murlidhar Rao submitted that what 
this Court has consistently done in dealing 
with such petitions is to dismiss them, and 
he also drew my attention to two cases viz. 
K. C. D. Swamy v. Leela Marathey, (1971) i 
Mys LJ 305 = (AIR 1971 Mys 251) and 
Umamaheshwar C. G. P. F. v. Rama Rao. 
(1971) 1 Mys LJ 397 = (AIR 1971 Mys 347) 
In supporl of his submission. In my opinion, 
when the revision petition itself is not main- 


tainable, the question of returning it 
for presentation to another Court sub- 
ordinate to this Court in~ the form of 


an appeal does not at all arise, and'the benefit! 
of Rule 10 of Order 7, Civil P. C. cannot 
be extended to such cases because it is incon- 
Sistent with the principle underlying the said 
Rule. When a petition of this type cannot 
be represented in its existing form in any 
Court, the question of returning it for pre- 
sentation to the proper Court in the form 
of an appeal does not at all arise. In other 
words, when a revision petition filed under 
Section 115, Civil P. C. is not maintainable 
and the Court te which it is sought to be 
re-presented in the form of an appeal can- 
not take cognizance of such a petition in 
its existing form, it is not permissible to re- 
turn the same for presentation to the Court 
to which an appeal lies, and, such a thing, 
in my opinion, is not contemplated by the 
provisions of Order 7, Rule 10, Civil P. C. 
even if it is to be said that the said rule ap- . 
plies when read with Section 141, Civil P. C. 
A similar question came up for consideration 
before the Madras High Court in Rama - 
Kurup v. Kunhipathumma, (AIR 1942 Mad 
657 (2) (658) ) and dealing with that question 
this is what Patanjali Sastri, J. as he then 
was, said: 


“The petitioner asks for return of the 
nemo of civil revision petition for presenta- 
tion to the District Court as an appeal as in 
view of the decision in (1942) 1 Mad LJ 390 
= (AIR 1942 Mad 466) an appeal lies in 
case like this to the District Court and civil 
revision petition is therefore incompetent. Mr. 
Govinda Menon for the petitioners relies on 
the provisions of Order 7, Rule 10 read with 
Sections 107 (2) and 141, Civil P. C. as sup- 
porting the prayer. I do not consider that 
these provisions are applicable to the case 
as revisional jurisdiction is peculiar to this 
Court and there can be no question of re- 
turning the civil revision petition for presen- 
tation as a civil revision petition to any other 
Court in the province. The prayer cannot 
therefore be allowed............ j 


The above view also accords with the view T 
haye taken. Therefore, when the revision 
petition itself is not maintainable under Sec- 
tion 115, Civil P. C., no question of return- 
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ing it for presentation in the form of an 
appeal to the Court to which such appeal lies 
arises. Hence the prayer of Sri Jagirdar 
cannot be acceded to. 


7. However, it appears to me that the 
petitioner was pursuing his remedy in this 
Court under a bona fide impression that a 
revision would lie against such an order 
instead of filing an appeal, and I have no 
doubt that if he files an appeal against the 
order under revision and makes an applica- 
tion for condonation of delay in preferring 
that appeal the appropriate Court will deal 
with that application in accordance with law. 
With this observation, this revision petition 
is dismissed. No costs. 


Revision dismissed. 
j 


4 


AIR 1974 KARNATAK 119 (Y 61 C 44) 
VENKATASWAMI, J. 

T. P. Boraiah, Petitioner v. Mysore Re- 
venue Appellate Tribunal and others, Res- 
pondents. 

Writ Petns. Nos. 2843 and 3080 of 1971, 
D/- 12-11-1973. . 

Index Note :— (A) Constitution of India, 
Articles 226, 227 —— Exercise of jurisdiction 
under. 

Brief Note :— (A) Where the petitioner 
challenged refusal of renewal of his stage 
carriage permit and application for variation 
of the route, which were refused because the 


petitioner had failed to run the servicein spite. 


of its earlier renewal after curtailment of the 
route; and after undertaking to run the service. 


Having regard therefore to the facts and 
circumstances of the case, this is not a fit 
case where this Court should exercise its 
discretionary jurisdiction under Arts. 226 and 
227 of the Constitution. (Paras 4, 5) 


Index Note :— (B) Motor Vehicles Act 
(1939), S. 58 — Refusal of permit — Past 
conduct can be taken into consideration. 

. Brief Note:— (B) It is no doubt true 
that Section 58 of the Motor Vehicles Act in 
particular does not refer to any ground re- 
fatable to non-rendering of service in accor- 
dance with the permit granted. What is to 
be remembered is that the section provides 
that even an application for renewal must be 
treated as one for the grant of new permit. 
Once an application for renewal has to be 
dealt with as an applicetion for a permit it 
stands to reason that the past conduct of 
the operator would be a relevant ground to 
be taken into consideration, quite apart from 
the fact that it may net strictly fall within 
the relevant clauses of Section 47 governing 
the matters to be considered. (Para 6) 

Index Note :— (C) Motor Vehicles Act 
(1939), S. 60 — Principle of — Applicability. 

Brief Note :— (C) Section 60 refers to 
eases of cancellation or suspension of permits 
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T. P. Boraiah v. Mysore Rev. App. Trib. (Venkataswami J.) 


. tively. 
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which are in force and excludes the applica- 
tion of the principle specified therein for the 
purpose of grant of renewal of a permit. 

: (Para 6) 

M. Rangaswamy, for Petitioner; M. R. 
Venkatanarasimhachar (for Nos. 4 and 5 in 
W. P. No. 2843 of 1971) and (for Nos. 12 and 
15 in W. P. No. 3080 of 1971) and Guru- 
shettappa for C. S. Shanthamalappa (for No. 
8 in W. P. No. 3080 of 1971), for Respond- 
ents. 

ORDER :— These two petitions can be 
disposed of by a common order. The peti- 
tioner was a stage carriage operator on the 
route Mangala to Mysore, a distance of 69 
miles, prior to the promulgation of what 
is known as Kanakapura scheme nationalising 
certain routes embraced by that scheme. Con- 
sequent upon the promulgation of the Scheme 
his permit was curtailed on the portion of 
the route Kollegal to Mysore with effect from 
1-12-1966. The result was that he was left 
with only a portion of the route lying be- 
tween Mangala and Kollegal, a distance of 
10 miles only. Presumably because it was un- 
economical, he did not operate on that por- 
tion of the route for nearly 2% years. Jn- 
deed when that permit was due to expire, 
he applied for renewal after giving an under- 
taking that he would operate on that portion 
of the route although the distance was un- 
economically short. In spite of such re- 
newal he failed to operate. When the posi- 
tion stood thus, on 17-1-1968 he applied for 
grant of variation of the route in such a 
way as to circumvent the nationalised por- 
tion. That application stood rejected on 4-5- 
1968. The petitioner appealed and it is stat- 
ed that the appeal was pending, a: the time 
when the permif was due to expire on 9-10- 
1970. He however applied for renewal of 
that permit well in time on 18-2-1979. The 
said application was rejected by the R. T. A. 
concerned on 17-11-1970. The petitioner ap- 
pealed to the S. T. A. T. and M. R. A. T. 
unsuccessfully and the said appeals were dis- 
missed on 6-1-1971 and 8-10-1971 respec- 
In these petitions, the petitioner has 
challenged the said orders of the Tribunals.. 

2. W. P. 2843 of 1971 is referable to 
the order rejecting the application for renewal 
and W. P. 3080 of 1971 relates to the order 
refusing to grant the variation praved for. 
The Tribunal after examining the question 
relating to the renewal of the permit, and 
after concluding against the petitioner, reject- 
ed his request for variation of the route on 
that basis. It is however contended on be- 
half of the respondent that such rejection of 
the request of variation had also been based 
on the ground that there was no need, by 
the R. T. A. concerned. 


3. On behalf of the petitioner, it is 
urged thus :— 

That the ground relating to. non-running 
of service in accordance with the permit 
granted, would not be available to the autho- 
rities while considering the question of renewal 
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of a permit. If at all such a ground is sought 
ta be relied on, the authorities could do so 
in accordance with the provisions of Sec- 
tion 60 of the Motor Vehicles Act. The 
argument is that if the proceedings had been 
instituted under Section 60 of the Act, the 
petitioner would have had an opportunity to 
show cause as to why his permit should not 
be cancelled or suspended in accordance with 
the terms thereof. On a careful considera- 
tion of the matter I am unable to accept 
this contention. 


4. Before proceeding to deal with this 
contention, I should like to observe that hav- 
ing regard to the facts and circumstances of 
the case, this is not a fit case where this 
Court should exercise its discretionary juris- 
diction under Articles 226 and 227 of the 
Constitution. It is seen that after the curtail- 
ment of the route covered by the permit held 
by the petitioner, pursuant to the coming into 
force of the Kanakapura scheme, the peti- 
tioner has not paid any attention to run the 
service on the remaining portion of the route 
between Mangala and Kollegal whatever the 
reason be. In regard to the reasons furnish- 
ed by him, there is a reference to two ver- 
sions in the proceedings of the Tribunals 
below. In the first instance before the 
R. T. A. he had given out the reason speci- 
fically as the break down of the vehicle. At 
a later stage during the proceedings before 
the higher authorities, he had put forth the 
Treason that it was uneconomical to run a 
since carriage over a short distance of 10 
miles, 


5. Neither of these reasons could be 
a good ground to stop the service for a period 
of over 24 years. This is not all. Some time 
subsequent to 1-12-1966, the date on which 
- the curtailment took effect, he applied for 
renewal of the said permit and secured the 
same after giving an undertaking as record- 
ed by the Tribunals below, that he would run 
the service in fact between Mangala and 
Kollegal. In spite of this undertaking he 
has not chosen to take advantage of the 
permit so renewed. While the position stood 
thus, the petitioner applied for renewal and 
igrant of variation. If the Tribunals in these 
circumstances have refused to accede to his 
request, it was well within its discretion to 
do so. It is however mentioned on behalf 
of the petitioner now that the reference to 
the undertaking in the orders impugned are 
not to be found in writing and it was only 
a part of the argument urged on behalf of 
the contesting respondents. Assuming that is 
so, it would not make any difference to the 
conclusion arrived at by me that this is not 
a fit case where discretionary jurisdiction 
could be reasonably and justly invoked. 


6. I now turn to the main conten- 
tion urged on behalf of the petitioner. It 
is no doubt true that Section 58 of the Motor 
Vehicles Act in particular does not refer to 
any ground relatable to non-rendering of 
service in accordance with the permit granted. 


Ratnavathi v. M. Belchada (G. Bhat C. J.) 


A-I. R. 


What is to be remembered is that that sec- 
tion provides that even an application for 
renewal must be treated as one for the grani 
of new permit. Once an application for Te- 
newal has to be dealt with as an application 
for a permit subject to certain preferences 
indicated under the very provision, it stands 
to reason that the past conduct of the opera- 
tor would be a relevant ground to be taken 
into consideration, quite apart from the fact 
that it may not strictly fall within the rele- 
vant clauses of Section 47 governing the 
matters to be considered. In that view the 
renewal prayed for must be said to have 
been rejected properly by virtue of S. 58 of 
the Act. The next section relied on is Sec- 
tion 60 which provides for cancellation or 
suspension of permits in circumstances falling 
under one or the other of the clauses men- 
tioned therein. Ft is plain from that provi- 
sion that it refers to cases of cancellation or 
suspension of permits which are in force 
and thus excludes the application of the prin- 
ciple specified therein for the purpose of grant 
of renewal of a permit. It may be as con- 
tended on behalf of the petitioner that he 
might have had sufficient explanation, apart 
from the two mentioned by him earlier, to 
prevent any action being taken pursuant to 
that section. We are not at present con- 
cerned with any such situation. Hence these 
contentions cannot prevail. 


7. In the result, these petitions fail 
and are accordingly dismissed. No costs. 
Petitions dismissed. 


AIR 1974 KARNATAK 120 (V 61 C 45) 
GOVINDA BHAT, C. J. 


Ratnavathi, Appellant v. Munda Bel- 
chada and others. Respondents. 


M. F. A. No. 220 of 1973, D/- 9-11-1973. 


Index Note:— (A) Civil P. C. (1968), 
0O. 39, R. 1 — Temporary injunction by ap- 
pellate Court when may be granted. 

Brief Note:— (A) If before the trial 
Court the plaintiff had the benefit of an order 
of temporary injunction until the disposal of 
the suit and beřore the appellate Court, he 
is able to show that irreparable damage would 
be caused to him if the order of injunction 
is not continued, the appellate Court may 
grant an order of temporary injunction if the 
equities of the case warrant the making of 
such an order. 1971 (D) Mys LJ NRC item 
No. 165, Explained. (Para 1) 
Cases Referred: Chronological Paras 
1971 (1) Mys LJ NRC No. 165 1 


U. L. Narayana Rao, for Appellant; M. 
Gopalakrishna Shetty, for Respondents. 


JUDGMENT :— The appellant was the 
plaintiff in O. S. No. 244 of 1968 on the file 
of the Court of the Munsiff, Buntwal (South 
Kanara). That was a suit for permanent 
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injunction restraining the defendants from in- 
terfering with the plaintiff’s peaceful posses- 
sion and enjoyment of the suit schedule pro- 
perties. During the pendency of the suit, the 
trial Court granted a temporary injunction. 
The suit was decreed in part. The plaintiff 
preferred R. A. No. 74 of 1973 in the Court 
ef the Civil Judge at Mangalore. In the 
said appeal the plaintiff-appellant made an 
application for an order of temporary injunc- 
tion restraining the defendants from interfer- 
ing with the possession and enjoyment of the 
plaintiff of the properties in respect of which 
the suit had been dismissed. The learned 
Civil Judge rejected that application on the 
ground that this Court in 1971 (1) Mys LJ 
NRC Item No. 165, has held that where the 
trial Court dismisses the suit, the appellate 
Court is not entitled to make an order of 
temporary injunction. 


The learned Civil Judge has read the 
decision as laying down that under no cir- 
cumstances an order of temporary injunction 
can be made by the appellate Court when 
the trial Court dismisses the plaintiff's suit. 
That is not the correct view of the law. Ordi- 
narily, where the original Court after trial 
records a finding thet the plaintiff is not in 
possession and the suit is dismissed on that 
ground, it would not be a fit case for order- 
ing temporary injunction by the appellate 
Court during the pendency of the appeal. 
There may however be exceptional circum- 
stances justifying the appellate Court in mak- 
ing an order of temporary injunction. It is 
not possible to lay down all the circumstances 
under which an order of temporary injunc- 
tion can be made. Each case has to be dealt 
with on its own merits. If before the trial 
Court the plaintiff had the benefit of an order 
of temporary injunction until the disposal of 
the suit and before the appellate Court, he is 
able to show that irreparable damage would 
be caused to him if the order of temporary 
injunction is not continued, the appellate 
Court may grant an order of temporary in- 
junction if the equities of the case warrant 
the making of such an order. While mak- 
ing such an order the appellate Court may 
impose terms on the appellant to safeguard 
the interests of the respondent if the appeal 
ultimately fails. The order of the Court 
below, therefore, is clearly erroneous and can- 
not be sustained. 


2. I, therefore, allow this appeal, set 
aside the order of the Court below and re- 
mand the matter for disposal in accordance 
with law. It is ordered accordingly. No 
costs, 


Appeal allowed. 


B. Devendrappa v. State of Mysore (J. Shetty J.) 


[Prs. 1-5] Knt. 12! 


AIR 1974 KARNATAK 121 (V 61 C 46) 
JAGANNATHA SHETTY, J. 

Babu Devendrappa Yarnal, Petitioner v. 
State of Mysore and another, Respondents. 

Writ Petn. No. 2660 of 1973, D/- 14-9- 
1973. 

Index Note: — (A) Land Acquisition 
Act (1894), Sections 17, 5-A — “Urgency” — 
Land acquired for purpose of providing 
house sites to landless and houseless rural 


workers —- Purpose is so urgent as to dis- 
pense with enquiry under Section 5-A. 
(Para 3) 


Index Note: — (B) Land Acquisition 
Act (1894), Section 4 read with Section 17 
—- Notification under, issued by State Gov- 
ernment —- Opinion as fo urgency was form- 
ed by it — Village Panchayat members kav- 
ing no hold in the matter — Acquisition is 
not mala fide on ground of their enmity with 
landowner. (Para 4) 


S. L. Benadikar, for Petitioner. 


ORDER:— The petitioner has challeng- 
ed the Notification issued under Section 4 (1) 
read with Section 17 of the Land Acquisition 
Act. By the said notification, the land be- 
longing to the petitioner, has been acquired 
for public purpose to wit for providing house 
sites to the landless and houseless rural wor- 
kers of Lolsur, Taluka Gokak. 

hs Two contentions are urged by Sri 
S. L. Benadikar, learned Counsel for the peti- 
tioner: (i) That the purpose for which the 
land is acquired is not so urgent as to dispense 
with an enquiry under Section 5-A; and (ii) 
That the acquisition is mala fide as it is done 
at the instance of the Village Panchayat 
members who are inimical with the petitioner. 

3. On the first contention, the Cour‘ 
will have to simply peruse the reason given 
in the notification for acquiring the land 
The purpose for the acquisition shown there- 
in is to provide house sites to the Jandle«« 
and houseléss rural workers. It is a basic 
need for all human beings, to have a little 
shelter for protection if not for comfort. 
Earlier it is provided, better it is for the so- 
ciety. Certainly I cannot hold that there is 
no urgency on this problem. 


4, On the charge of mala fides, I 
find only vague allegations. All that the 
petitioner has stated is that the Village Pan- 
chayat members are inimical with him. The 
land is not being acquired either for or at 
the instance of the village panchayat. The 
notification was issued by the State Govern- 
ment and the opinion on the urgency of the 
problem was formed by the State Govern- 
ment. The members of the village pancha- 
yat have no hold in the matter of the ac- 
quisition of the land. 

5. In the result, the writ petition is 
rejected. 


Petition rejected. 


Sanum aam eramentienerim snanurercerese oea SE e e me mee ee e 


FR/GR/C700/74/VSS 





122 Kant. [Prs. 1-3] 


AIR 1974 KARNATAK 122 (V 61 C 47) 
GOVINDA BHAT, C. J. 


M. S. Ramaiah and others, Appellants v. 
Special Land Acquisition Officer, Respondent. 

M. F. As. 167, 168 and 169 of 1973, 
D/- 9-11-1973. 

Index Note :— (A) Land Acquisition Act 
(1894), S. 11 — Award is an offer to the 
claimants — Unless award is accepted it is 
not binding on them. (Para 3) 


Index Note :— (B) Land Acquisition Act 
(1894), S. 18 — Reference under — Duty of 
Court — When claimant is absent or if pre- 
sent fails to adduce evidence. 

Brief Note:— (B) When a reference is 
made to the Court, if is its duty to deter- 
mine the amount of compensation payable 
for the land or lands acquired. The Court 
has no jurisdiction to refuse to determine 
the amount of compensation even where the 
claimant remains absent or where he is pre- 
sent, fails to adduce evidence. The Court 
further has to apply its mind and make an 
award and cannot blindly confirm the award 
of the Land Acquisition Officer. (Para 3) 


Index Note :— (C) Land Acquisition Act 
(1894), S. 26 — Passing of an award by 
Court — Duty. 

Brief Note :— (C) The award which the 
Court passes must be in the form of a judg- 
ment containing the statement of the grounds 
for the award. Where the claimant remains 
absent or does not produce evidence, it is 
not open to the Court to dispose of the re- 
ference stating that the claim of the claimant 
is dismissed or that the reference is rejected. 

(Para 3) 


Index Note :— (D) Land Acquisition Act 
(1894), S. 18 — Reference under — Cannot 
be dismissed for default under O. 9, R. 8 
of the Civil P. C. and consequently O. 9, 
R. 9 is not applicable — (X-Ref:— Civil 
P. C. (1998), O. 9, Rr. 8 and 9). (Para 4) 

B. Gopalaiah, for Appellants; N. Venka- 
tachala 2nd Addl. Govt. Advocate, for Res- 
pondent. 


JUDGMENT :— The appellants in the 
above appeals were the claimants in L. A. 
Misc. No. 612/67, 371/68 and 610/67 on the 
file of the Court of the Civil Judge, Banga- 
lore District, which were references made 
under Section 18 of the Land Acquisition 
Act (hereinafter called ‘the Act’) for deter- 
mination of the amount of compensation for 
the land acquired from the claimants. When 
the said reference came up for hearing on 
3-6-1971 before the learned Civil Judge, the 
counsel for the claimants sought for an ad- 
journment of the case, which was however 
rejected on the ground that the cases were 
pending for over four years and that on ear- 
lier occasions adjournment had been granted 
and yet the claimants had not taken neces- 
sary steps. In the absence of evidence adduc- 
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ed by the claimants to show that the amount 
awarded by the Land Acquisition Officer in 
the Aaward made by him under Section It 
of the Act, is inadequate, the learned Civil 
Judge disposed of the reference by an order 
dated 3-6-1971 which reads thus : 

“Since there is no evidence to displace 
the correctness of the awards, the claims of 
the petitioners are dismissed. The awards 
are confirmed.” 


2. Thereafter the claimants filed ap- 
plications under Rule 9 of Order IX of the 
Civil P. C. for setting aside the aforesaid 
order. When the applications came up for 
hearing, it was contended on behalf of the 
Land Acquisition Officer that the order fell 
under Rule 3 of Order XVII of the Civil P. C. 
and the remedy of the claimants is to prefer 
appeals. The learned Civil Judge rejected 
that contention and held that the order was 
made under Rule 3. He however, held that 
there was no sufficient cause for non-appea- 
rance of the claimants when the cases came 
up for hearing and therefore dismissed the 
applications. Aggrieved by the said order, 
eames have preferred the above ap- 
peals. 


3. The cases before the Civil Judge 
are references made by the Land Acquisition 
Officer under Section 18 of the Act for deter- 
mination of the amount of compensation 
payable for the lands acquired as the clai- 
mants did not accept the awards made under 
Section 11 of the Act. An Award made 
under Section 11 by the Land Acquisition 
Officer is in the nature of an offer to the 
claimants and therefore, unless the award is 
accepted by the claimants. the same is not 
binding. Where the claimant does not accept 
the award and seeks a reference under Sec- 
tion 18. the Land Acquisition Officer is 
bound to make a reference to the Court for 
determination of the amount of compensa- 
tion for the lands acquired. When such a 
reference is made to the Court, it is the duty 
of the Court under the Act to determine the 
amount of compensation payable for the 
land or lands acquired. The Court has no 
jurisdiction to refuse to determine the amount 
of compensation even where the claimant 
remains absent or where he is present, fails 
to adduce evidence. The award of the Court 
in a reference under Section 18 must be in 
the form provided under Section 26 of the 
Act. Section 26 reads thus: 

“26. Form of Awards,— 


(1) Every award under this part shall be 
in writing signed by Judge, and shall specify 
the amount awarded under clause first of 
sub-section (1) of S. 23, and also the amounts 
(if any) respectively awarded under each of 
the other clauses of the same sub-section, 
together with the grounds of awarding each 
of the said amounts. 

(2) Every such award shall be deemed 
to be a decree and the statement of the 
grounds of every such award a judgment 
within the meaning of Section 2, clause (2), 


` the said order. 
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and Section 2, Clause (9) respectively, of 
the Civil Procedure Code, 1908 (V of 1908) 
and the provisions of the said Code relating 
to execution shall, so far as may, apply to 
the execution of such award.” 
(Proviso omitted as unnecessary). 

It is plain from Section 26 that the award 
which the Court passes must be in the form 


of a judgment containing the statement of, 


the grounds for the award. Where the claim- 
ant remains absent or does not produce evi- 
dence, it is not open tothe Court to dispose 
of the reference stating that the claim of 
the claimant is dismissed or that the refer- 
ence is rejected. The Court has to pass an 
award in the manner provided under Sec- 
tion 26. For making such an award, the 
Court has necessarily to rely on the mate- 
rials contained in the award of the Land Ac- 
quisition Officer under Section 11 and the 
evidence of the Land Acquisition Officer, if 
any, tendered before the Court. Ordinarily 
the burden is on the claimant to show that 
the compensation offered by the Land Ac- 
quisition Officer is inadequate and therefore 
he has to lead evidence in support of the 
claim for enhancement of compensation. But 
there may be cases where on the face of the 
award made under Section 11 the amount 
offered by the Land Acquisition Officer can 
be held to be arbitrary. If on the basis of 
the date furnished in the award of the Land 
Acquisition Officer, the Court finds that the 
market value of the land has not been de- 
termined in accordance with settled princi- 
ples of valuation, the Court has to determine 
the compensation in accordance with such 
principles on the basis of the data available 
on record. Therefore, the Court has to apply 
its mind and make an award and cannot 
blindly confirm the award of the Land Ac- 
quisition Officer. 

4. The order of the Civil Judge dated 
3-6-71 disposing of the references, does not 
show that the learned Civil Judge had applied 
his, mind and determined the amount of com- 
pensation for the lands acquired. Prima 
facie, the order does not conform to the re- 
quirements of Section 26 of the Act. The 
remedy of the appellants is to appeal against 
The applications under 
Rule 9 of Order IX of the Code are 
‘wholly misconceived. As stated earlier. a 
reference under Section 18 cannot be dis- 
missed for default under Rule 8 of Order IX 
of the Code. Consequenily, Rule 9 of 
Order IX can have no application. This 
legal position when put to the learned Coun- 
sel for the parties was not contested before 
me. 

5, The learned Civil Judge was right 
in dismissing the application under Rule 9 
of Order IX although the reasons given by 
him are not vald. 

6. For the reasons stated above, these 
appeals fail and are dismissed but without 
costs, ~ 

Appeal dismissed. 
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Shankara Bhat, Petitioner v. Bheema 
Bhat and another, Respondents. 


Civil Revn. Petn. No. 1631 of 1973, DJ- 
2-11-1973. 


Index Note: — (A) Civil P. C. (1998), 
Order 18, Rule 17 — Recalling witnesses — 
Right of Court to act under the rule is not 
restricted to action of its own motion — It 
can recall a witness at the instance of the 
party. AIR 1947 Bom 156 and AIR 1966 
(Para 8) 


Index Note: —- (B) Civil P. C. (1908), 
Order 18, Rule 17 — Right to examine wit- 
ness recalled under Rule 17 — Only the court 
can put questions te him — Ordinarily no 
cross-examination is allowed without leave cf 
Court. 


Brief Note: — (B) The right to put 
questions to the witness recalled under R. 17 
is given only to the Court and even cross- 
examination is not ordinarily permitted on 
the answers given to such questions, without 
the leave of the Court, Under that rule 
therefore, a witness cannot be recalled at the 
instance of a party for the purpose of exa- 
mining, cross-examining, or re-examining, 
and that rule is not intended to serve such 
purpose. Therefore, an opportunity to a 
party to recall a witness for the purpose of 
examining, cross-examining or re-examining 
is not governed by Rule 17. AIR 1966 Andh 
Pra 295, Followed. (Para 9} 


Cases Referred: Chronological ‘Paras 


AIR 1966 Andh Pra 295 == (1966) 1-Andk 
WR 22, Sultan Saleh Bin Omez v. Vijaya- 
chand Sirimal 8, 3 

AIR 1947 Bom 156 = 48 Bom LR 7L 
eae Amthalal v. Amthalal Nana- 
a ò 


P. Ganapathy Bhat, for Petitioner; P. 
Vasudeva Aithal, for Respondents. 


ORDER:— The question raised in this 
revision petition is whether a party to a suit 
has a right under Rule 17 of Order 18, Civil 
Procedure Code (hereinafter referred to as 
Rule 17), to recall a witness for the purpose 
of further examining, cross-examining or Te- 
examining, and that question arises in the fol- 
lowing circumstances: 


2. The petitioner and the first respon- 
dent are brothers and the second respondent 
is the minor son of the first respondent. On 
24-8-1966 the petitioner, the first respondent 
and their father Thimmanna Bhat divided 
their family properties under a registered 
partition deed (Ex. P-2) of even date, and 
ane of the terms in that partition deed was 
that the said Thimmanna Bhat was entitled 
to collect by way of ‘owelty’ 520 Kgs. o= 
arecanut from the petitioner and the first re3- 
pondent. Then Thimmanna Bkat bequeath- 
ed his right to collect ‘owelty’, after his deata, 
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from the first respondent in favour of the 
petitioner under a will, Ext. P-1. 


3. After the death of the said Thim- 
manna Bhat, the petitioner filed a suit against 
the respondents in O. S. No. 133 of 1970 on 
the file of the Munsiff at Buntwal, South 
Kanara, for recovery of the value in cash cf 
the ‘owelty’. The respondents resisted that 
suit and inter alia contended that the right 
given to Thimmanna Bhat to collect by way 
of ‘owelty’ 520 Kgs. of arecanut was nct a 
heritable right and that he was entitled to 
the same only during his lifetime, and it is 
unnecessary to refer to’ his other contentions. 


4. In view of the stand taken by the 
respondents, one of the issues framed in chat 
suit was whether Thimmanna Bhat had a 
heritable right to collect ‘owelty’ so as to 
bequeath the same. The respondents in sup- 
port of their case, examined one Shanker as 
D. W. 2 who is one of the attestors of the 
partition deed Ext. P-2. Long after his evi- 
dence was recorded the first respondent filed 
an application, I. A. VI, under Section 15], 
Civil Procedure Code to recall D. W. 2 tor 
the purpose of further examining him; what 
was stated in that application was that though 
D. W. 2 deposed in his evidence that Thim- 
manna Bhat was entitled to collect ‘owelty’, 
during his lifetime, that fact does not find 
a place in his deposition and that it was 
hence necessary to further examine him to 
elicit that fact for a just decision of the 
case, 


5. The petitioner resisted that appli- 
cation and denied that D. W. 2 deposed to 
the said fact in the course of his evidence. 
He contended that the prayer made in I. A. 
VI was misconceived and untenable. 


6. The learned Munsiff declined to 
accept the version of the first respondent viz., 
that D. W. 2 deposed to the said fact, and 
in so declining this is what he stated in the 
impugned order: 


“The notes of the examination in chief 

of D. W. 2 made by Sri K. K. Bhat during 
D. W. 2’s evidence do not disclose that 
D. W. 2 stated in his examination in chief 
that the owelty was payable only during 
the lifetime of Thimmanna Bhat. Under these 
circumstances, I see no force in the conten- 
tron that the material point on which D. W. 
2 spoke during his evidence has been acci- 
dentally omitted by the Court while record- 
ing his evidence.” 
Despite taking that view, he allowed I A. 
VI on the ground that the said fact might 
not have been elicited from D. W. 2 due to 
inadvertence and he should be permitted to 
elicit the same. However, in allowing that 
application and in passing the impugned order 
which is extracted below, the view he took 
was that the right to recall a witness for 
the purpose of further examining, cross- 
examining or re-examining is traceable to 
Rule 17 and not to Section 151, Civil Pro- 
cedure Cade. 
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“I. A. No. 6 is allowed and the defen- 
dants are permitted to recall and examine 
D. W. 2 subject to the condition that they 
pay costs of Rs. 40/- to the plaintiff by the 
next date of hearing. The palintiff is allow- 
ed to further cross-examine D. W. 2.” 


7. The said order is attacked by Sri 
Ganapathi Bhat learned Counsel for the peti- 
tioner on two grounds. Firstly it was con- 
tended by him that under Rule 17 it is only 
the Court which can suo motu recall a wit- 
ness if it considers it necessary and that nei- 
ther party to a suit has any such right or 
can move the Court to do so. Secondly, it 
was contended that when a witness is recalled 
under Rule 17, it is only the Court that can 
put questions to him and neither party has 
any right to examine, cross-examine or Ye- 
examine the witness so recalled, and that in 
the instant case the learned Munsiff in pass- 
ing the impugned order permitting D. W. 2 
to be further examined and cross-examined 
by the parties has exercised jurisdiction’ net 
vested in him by law and as such the im- 
pugned order is clearly illegal and is liable 
to be set aside. 


8. Rule 17 on the basis of which the 
said two contentions are advanced reads thus: 


“17. The Court may at any stage of a 
suit recall any witness who has been exa- 
mined and may (subject to the law of evi- 
dence for the time being in force) put such 
questions to him as the Court thinks fit.” 
On a close reading of the said rule, it is diffi- 
cult to accede to the contention that under 
that rule it is only the Court that can suo 
motu recall a witness and not at the instance 
of a party. The words of the said Rule do 
not suggest that there is any such restriction 
either on the power of the Court or on the 
right of a party to recall a witness, and in 
my opinion, either the Court on its own, 
motion or at the instance of the party can 
recall a witness under the said rule and there 
is no warrant for the proposition that it is 
only the Court that can sou motu act under 
that rule. A similar view has been taken in 
Madhubhai Amthalal v. Amthalal Nanalal, 
AIR 1947 Bom 156 and the relevant portion 
reads thus: 

“Mr. Banaji has argued that the right of 

the Court to act under that rule is restricted 
to action of its own motion and that nei- 
ther party has a right even to invite the 
Court so to act. I do not see any such fet- 
ter on the powers of the party or on those 
of the Couri sieisen f think that either 
the litigant can ask the Court to act under 
Order 18, Rule 17 cr that the Court can do 
it of its own motion.” 
Even in Sultan Saleh Bin Omer v. Vijaya- 
chand Sirimal, AIR 1966 Andh Pra 295 the 
same view has been taken and the relevant 
portion therein reads thus: 

“The right to act under this Rule is not 
restricted to the Ceurt on ifs own motion 
but may be exercised at the instance of a 
party.” 
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It must, therefore, be said that the first con- 
tention of Sri Ganapathi Bhat is devoid of 
force and must fail. 


9, However, the said rule, in my 
opinion, makes it abundantly clear that the 
right to put questions to the witness recalled 
under Rule 17 is given only to the Court and 
even cross-examination is not ordinarily per- 
mitted on the answers given to such ques- 
tions, without the leave of the Court. Under 
that rule therefore, a witness cannot be re- 
called at the insance of a party for the pur- 
pose of examining, cross-examining, or Te- 
examining, and that rule is not intended to 
serve such purpose, and the purpose for 
which that rule can be invoked is the one 
that is indicated above. Therefore, the con- 
tention of Sri Ganapathi Bhat that an op- 
portunity to a party to recall a witness for 
the purpose of examining, cross-examining 
or re-examining is, not governed by Rule 17 
is well founded. In this connection. I may 
also refer to the following observations in 
AIR 1966 Andh Pra 295, which accords 
with the above view: 


“A close reading of this rule makes it 
obvious that the right under that Rule to put 
question at any stage of a suit, or recall any 
witness for that purpose, is given to the 
Court. The Court can put questions to the 
witness recalled, and no cross-examination is 
ordinarily allowed upon the answers to the 
questions put by the Judge without leave...... 
It cannot therefore be said that an opportu- 
nity to a party to recall any witness for the 
purpose of examining, cross-examining or re- 
examining is governed by Order 18, Rule 17 
CPC D E 4 
The learned Munsiff, therefore, when act- 
ing under Rule 17, was clearly in error in 
passing the impugned order permitting the 
respondents and the petitioner respectively 
to examine and cross-examine D. W. 2. If, 
however, the circumstances warranted that 
an opportunity should have been given to 
the respondents to recall D. W. 2 for the 
purpose of further examining, the Jearned 
Munsif could have granted that opportunity 
in exercise of his inherent jurisdiction under 
Section 151 Œ. P. C. But, it is obvious that 
the learned Munsiff did not think that he 
had such power under that section and could 
act thereunder, and, on an erroneous view 
proceeded to think that under Rule 17 he 
had that power. It is this confusion in his 
mind in understanding the true scope of 
the provisions of Section 151, Civil Proce- 
dure Code and Rule 17, that led him to pass 
the impugned order. It was therefore submit- 
ted by Sri Ganapathi Bhat that under that 
tule the only order the learned Munsiff could 
have made was to recall D. W. 2 for the pur- 
pose of putting some questions by him with 
regard to the said fact, if he considered it 
necessary, and even on the facts of this case 
that was the only order that he could have 
made but not the impugned order permitting 
the respondents to examine D. W. 2 further. 
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His argument was that the purpose for which 
D. W. 2 was sought to be recalled was to 
elicit the said fact viz., whether he deposed 
that Thimmanna Bhat was entitled to collect 
‘owelty’ during his lifetime, and that there- 
fore the proper course was for the learned 
Munsiff to put relevant questions to him and 
not to permit the respondents to further exa- 
mine him, and at any rate under Rule 17 
such an order was unwarranted. What he 
ultimately submitted was that if the learned 
Munsiff can be said to have exercised his 
discretion properly in recalling D. W. 2 under 
Rule 17, he can put such questions, to him 
as are relevant to elicit the said fact, and the 
impugned order will have to be modified ac- 
cordingly. 

10. Since the learned Munsiff taking 
the view that due to inadvertence the res- 
nondents might not have elicited the said 
fact from D. W. 2 and the same is material, 
passed the order recalling him, I do not pro- 
pose to interfere with the said discretionary 
order. However, the direction permitting 
D. W. 2 to be examined and cross-examin- 
ed by the parties, cannot be upheld for the 
reasons already stated, and is hereby set 
aside. It is however open to the learned 
Munsiff to put such questions to D. W. 2 as 
he considers proper and necessary to elicit 
the fact which according to him, was not 
elicited due to inadvertence; it is also open 
to him to permit the petitioner-plaintiff to 
cross-examine D. W. 2 upon the answers 
given to his questions. The impugned order 
shall stand modified accordingly. However, 
the view expressed by the learned Munsiff 
regarding the effect of Sections 91 and 92 of 
the Evidence Act remains undisturbed. 


H. With the szid modification, this 
revision petition is dismissed. No costs. 
Order accordingly. 
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Saraswathi Printing Works, Petitioner Y. 
State of Mysore and others, Respondents. 


W. P. No. 815 of 1970, D/- 19-10-1973. 


Index Note: — (A} Land Acquisition 
Act (1894), Section 49 (1) — Scope and ap- 
plicability —- Acquisition of part of land 
along with portion of building protruding on 
it —- Owner expressing desire that whole 
building be acquired — Award in respect of 
whole building without fresh notifications 
under Sections 4 and 6 is valid. 


Brief Note: — (A) There is no other 
provision barring Section 49 (1), which would 
enable an owner to express a desire for the 
asquisition of the whole of the land of which 
the portion proposed for acquisition forms 
a part and having regard to the intendment 
of the second proviso to Section 49 (1) it 
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would be clear that Sec. 49 (i) is equally ap- 
plicable to land. And in the absence of any 
specific provision in the Act, expressly pro- 
viding for the acquisition of only the build- 
ing de hors the land, Section 49 (1) would be 
equally applicable to cases of lands with 
building. l (Para 8) 


Where portions of plots along with a 
portion of the building in the occupation of 
a tenant and protruding on the plots was 
sought to be acquired under Section 6 Noti- 
fication and when the owner expressed his 
desire under Section 49 of the Act that the 
whole building be acquired, the Land Ac- 
quisition Officer accepting the offer proceed- 
ed to make his award, the validity of the 
award cannot be challenged on the ground 
that the officer had no jurisdiction to make 
the award without any further notification 
under Sections 4 and 6 or consent or sanction 
of the Government. Section 49 (2) and (3) 
of the Act had no application to the case. 
AIR 1964 SC 350, Applied; AIR 1915 Bom 
15, Not Foll. (Paras 11. 12) 
Cases Referred Chronological Paras 
AIR 1964 SC 350 = (1964) 3 SCR 382, State 

of Bihar v. Kundan Singh 9 
AIR 1915 Bom 15 = 17 Bom LR 192, Bhag- 
wan Das v. Special Land Acquisition Offi- 
cer 7 


S. K. Venkataranga Tvengar. for Peti- 
tioner; H. K. Narayan (Govt. Pleader), for 
Respondents 1, 2 and 4. 


ORDER:— This Writ petition is direct. 
ed against an award made by the Special 
Land Acquisition Officer, Mangalore Muni- 
cipality in L. A. C. 43 of 1963. The 
petitioner is a tenant in a portion of the 
building which was also acquired at the ins- 
tance of the owner, but had not been duly 
notified under the Land Acquisition Act. 


2: The material facts are as follows: 
The Government by a Notification under 
Section 6 of the Land Acquisition Act, bear- 
ing No. RD 65 LML 63 dated 17-1-1967, ac- 
quired portions measuring 11 cents and 1 
cent of land out of site Nos. 108/2 and 
107/1B respectively. The lands are situate 
within the limits of Mangalore Municipality. 
There were buildings on these lands. The 
petitioner was a tenant in a portion of the 
said buildings. It would appear that a small 
portion of the said buildings was also pro- 
jecting on the portions of the lands proposed 
to be acquired. After service of notices 
under Sections 9 and 10 of the Acquision 
Act, the owner expressed a desire that the 
whole of the building might be acquired, pre- 
sumably pursuant to the provisions of Sec- 
tion 49 of the Act. The Land Acquisition 
Officer, accepted this view of the owner and 
proceeded to acquire the remaining portion 
of the building, without reference to any 
further notification under Section 4 or 6 of 
the Act or consent or sanction of the Gov- 
ernment. On behalf of the petitioner, the 
acquisition as such was not questioned, but 
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a claim for the value of the improvements 
had been advanced. Consequently, the Land 
Begun Officer made the impugned 
award. 


3: On behalf of the petitioner, it has 
been urged that the award was invalid in 
that the Land Acquisition Officer had no ju- 
risdiction to proceed with the acquisition in 
the absence of a decision by the Government 
to acquire by the issue of appropriate Notifi- 
cation in that behalf under the relevant pro- 
visions of the Acquisition Act, notwithstand 
ing the provisions of Section 49 of that Act. 
Alternatively, it is contended that having re- 
gard to the provisions of sub-sections (2) and 
(3) of Section 49 and the definition of the 
expression ‘land’ in the Acquisition Act, the 
sanction of Government would still be ne- 
cessary for such an acquisition. It was also 
argued that to hold that Section 49 (1) would 
enable such acquisition to be made by a 
Land Acquisition Officer on his own, al 
though at the express desire of the owner, 
might Jead to great abuse as in conceivable 
cases, of which the present case is one, it 
might lead to the incurring of a commit 
ment, financial and otherwise, by the Gov- 
ernment far beyond what was in its contem- 
plation at the time the acquisition was ac« 
tually proposed. 


4. On behalf of the respondents, 
particularly Mr. Holla, the learned counsel 
appearing on behalf of the owner, contend- 
ed that on a fair reading of Section 49 (1) 
with all its provisos it would be clear that 
such a power to acquire has been vested in 
a Land Acquisition Officer. He also con- 
tended that the petitioner had no locus 
standi to maintain the petition as he had 
acquiesced in the acquisition and confined 
his claim only to the value of the improve- 
ments effected by him. On behalf of the 
State, it was also contended that the possis 
bility of the abuse of such power, as envis- 
aged on behalf of the petitioner, was reduc- 
ed in a considerable measure by the super- 
visory powers exercisable by the Government 
and other superior authorities by virtue of 
Section 15-A of the Act and a Notification 
issued by the Government prescribing the 
financial limits of the jurisdiction exercisable 
by such Land Acquisition Officers. 


5. For the purpose of appreciating 
the contentions urged, it is necessary to set 
out the relevant provisions of the Acquisi- 
tion Act. 

“49. Acquisition of part 
building, — 

(1) The provisions of this Act shall 
not be put in force for the purpose of ac- 
quiring a part only of any house, manufac- 
tory or other building, if the owner desires 
that the whole of such house, manufactory 
or building shall be so acquired: 

Provided that the owner may, at any 
time before (Deputy Commissioner) has made 
his award under Section 11, by- notice in 
writing, withdraw or modify his expressed 


of house or 
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desire that the whole of such house, manu- 
factory or building shall be so acquired: 


Provided also that, if any question shall 
arise as to whether any land proposed to be 
taken under this Act does or does not form 
part of a house, manufactory or building 
within the meaning of this section, the (De- 
puty Commissioner) shall refer the determina- 
tion of such question to the Court and shall 


not take possession of such land until after 


the question has been determined. 


In deciding on such a reference the 
Court shall have regard to the question whe- 
ther the land proposed to be taken is rea- 
sonably required for the full and unimpaired 
use of the house, manufactory or building. 


(2) If, in the case of any claim under 
Section 23, sub-section (1) thirdly, by a per- 
son interested, on account of the severing of 
the land to be acquired from his other land. 
the (appropriate Government) is of opinion 
that the claim is unreasonable or excessive, 
it may, at any time before the (Deputy 
Commissioner) had made his award, order 
the acquisition of the whole of the. land of 
which the land first sought to be acquired 
forms a part. 


(3) In the case last hereinbefore provided 
for, no fresh declaration or other proceed- 


. Ings under Sections 6 to 10, both inclusive, 


shall be necessary; but the (Deputy Commis- 


. sioner) shall without delay furnish a copy of 
' the order of the {appropriate Government) to 


the person interested, and shall thereafter 
proceed to make his award under Section 11.” 


6. The above provisions have been 


‘analysed by the Supreme Court in a deci- 


sion, I shall presently refer to. Indeed that 
decision has been relied on on behalf of both 
the parties. 

7. In support of the contention of the 
petitioner, a Division Bench decision of the 
Bombay High Court in Bhagwandas v. Spe- 
cial Land Acquisition Officer, AIR 1915 
Bom 15 has been relied on. The facts of 
that decision are almost on all fours with 
those in the present case, except for the cir- 
cumstance that no building was involved 
therein. The owners therein had taken ad- 
vantage of the provisions of Section 49 (1) 
in respect of the acquisition of a portion of 
the land, and expressed a desire that the 
whole of the land might be acquired. The 
Acquisition Officer accepted the view of the 
owner and proceeded to acquire the whole 
of the land. But the owners objected that 
in the absence of fresh steps taken pursuant 
to the provisions of Section 4 and Section 6 


` of the Acquisition Act, the award would be 


_ illegal. The Court has observed thus: 
l aa ETIE ĮI think the proceedings are 
invalid and briefly for this reason. The 


Government have no right whatever and no 
power against the wishes of the owner to 
take this land except as provided by the 
Land Acquisition Act. Here they have taken 


. the claimants’ land without the declaration 
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required. That seems to me to be funda- 
mentally and absolutely wrong. An argu- 
ment was advanced as to whether Section 49 
did not, by its terms, imply that the Notifi- 
cation of the whole might be dispensed with 
although the whole was to be acquired, 
provided that there had been a declaration 
regarding the part. I will not spend time in 
discussing the phraseology of this section, 
but will content myself with expressing the 
opinion at which I have arrived after care- 
fully reading it. My opinion is that Sec- 
tion 49 confirms the view that in a case of 
this kind acquisition or rather the taking up 
of land without a declaration relating to the 
land taken is absolutely illegal. I feel no 
doubt, therefore, that the acquisition was 
contrary to law and that the whole of the 
proceedings beginning with the Collector’s 
award are bad, and must be set aside.” 


8. The above enunciation, in my 
view, clearly suports the contention of the 
petitioner. But this decision is sought to be 
distinguished by Sri Holla on the ground that 
what was involved therein was land only and 
not a building. It seems to me that this dis- 
tinction makes no difference to the principal 
enunciation therein. I say so because of two 
Teasons: First, there is no other provision 
barring Section 49 (1), which would enable 
an owner to express a desire for the acqui- 
sition of the whole of the land of which the 
portion proposed for acquisition forms a 
part and having regard to the intendment of 
the second proviso to Sec. 49 (1) it would be 
clear that Sec. 49 (1) is equally applicable to 
land. And in the absence of any specific 
provision in the Act, expressly providing for 
the acquisition of only the building de hors 
the land, Section 49 (1) would be equally 
applicable to cases of lands with buildings. 
But, in view of the enunciation of the Sup- 
reme Court in the decision to be referred to 
hereafter. J am unable to accept and fol- 
low the decision of the the Bombay High 
Court in Bhagwandas’ case. : 


S. I now turn to the decision of the 
Supreme Court in State of Bihar v. Kundan 
Singh, AIR 1964 SC 350. On behalf of the 
petitioner, reliance was placed on the fol- 
lowing enunciation occurring in paragraph 10 
of the said report. It reads thus: 


“The provisions of Section 49 (1) pres- : 
cribe, inter alia, a definite prohibition against 
putting in force of any of the provisions of 
the Act for purpose of acquiring a part only 
of any house, if the owner desires that the 
whole of such house shall be acquired. This 
prohibition unambiguously indicates that if 
the owner expresses his desire that the whole 
of the house should be acquired, no action 
can be taken in respect of a part of the 
house under any provision of the Act, and 
this suggests that where a part of the house 
is proposed to be acquired and a notification 
Is issued in that behalf, the owner must make 
up his mind as to whether he wants to allow 
the acquisition of a part of his house or 
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not. If he wants to allow the partial acquie æfrom the Bar, regarding a case where the 


sition, proceedings would be taken under the 
relevant provisions of the Act and an award 
directing the payment of adequate compen- 
sation would be made and would be follow- 
ed by the taking of possession of the pro- 
perty acquired. If, on the other hand, the 
owner desires that the whole of the house 
should be acquired, he should indicate his 
desire to the Land Acquisition Officer and 
all further proceedings under the relevant 
provisions of the Act must  stop............ ii 
(Emphasis italics supplied). 

10. But the above enunciation will not 
be of much help to the petitioner. When 
one has regard to a later enunciation in the 
same case, to which attention was invited on 
behalf of the respondent (owner) by Sri 
Holla. It occurs in paragraph 12 of the 
same report and reads thus: 

“Tt would be noticed that if an objection 
is made by the owner under Section 49 (1), 
the Collector may decide to accept the objec- 
tion and accede to the desire of the owner 
to acquire the whole of the house, In that 
case, further proceedings will be taken on the 
basis that the whole of the house is being 
acquired. In some cases, the Collector may 
decide to withdraw acquisition proceedings 
altogether, because it may be thought not 
worthwhile to acquire the whole of the house; 
in that case again, nothing further remains 
to be done and the notification issued has 
merely to be withdrawn or cancelled. But 
cases may arise where the Collector may not 
accept the claim of the owner that what is 
being acquired is a part of the house; in that 
case, the matter in dispute has to be judicial- 
ly determined, and that as provided for by 
the second proviso to S. 49 (1)............06 ni 
(Emphasis (italics) supplied). 

ii. It seems to me that the latter 
enunciation clearly suggests that the Land 
Acquisition Officer could proceed with the 
acquisition, if he agreed with the desire of 
the owner that the whole of the building 
ought to be acquired, as if the whole of such 
building had been proposed to be acquired. 
In the instant case, the position is such as 
would clearly attract the principle underly- 
ing the latter enunciation. J am not, there- 
jfore, in agreement with the main contention 
of the petitioner. 


12. But it was sought to be argued 
that the facts of the case are such as would 
attract the provisions of sub-sections (2) and 
(3) of S. 49 of the Acquisition Act. This 
argument clearly is without force. The pro- 

isions contained in those sub-clauses relate 
fo an option reserved to Government to ac- 
quire the whole of the land in any case where 
compensation for severance of the acquired 
Hand claimed under clause ‘thirdly’ of S. 23 
lis either excessive or unreasonable. In the 
‘instant case, we are not faced with any such 
contingency. 


13. in concluding as above, Y wish to 
observe that no argument has been addressed 


building only, that is the superstructure ex- 
cluding the land on which it is standing, is 
sought to be acquired and if any such case, 
the provisions of Section 49 (1) would be 
attracted in the absence of any statutory pro- 
vision providing for such an acquisition. It 
is needless to observe that in such a case an 
anomaly might arise in regard to the manner 
in which such a building could be taken pos- 
session of by the Government, pursuant to 
the Acquisition Act. I should, therefore, not 
be understood as expressing any concluded 
opinion on such a question. I say so because 
in the instant case, in my opinion, the im- 
pugned award is unclear as to the subject- 
matter of the acquisition under Section 49 (1) 
of the Act, that is, whether what is acquired 
is only the building or the land and the build- 
ing together. 

14. In the light of the above discus- 
sion, I do not consider it necessary to examine 
the contention relative to locus standi urged 
on behalf of the respondent. 

15. In the result, the petition is dis- 
missed. No costs, 

Petition dismissed. 
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Index Note :— (A) T. P. Act (1882), Sec- 
tion 60 — Right to redeem — Extinguishment 
of Revenue sale as a result of mortgagee’s 
default to pay land revenue — Mortgagor’s 
right is not lost. 


Brief Note :— (A) There is an exception 
to the general rule that a Government sale 
for arrears of land revenue gives a title 
against all the world and that exception is 
where the revenue sale is the result of pos- 
sessory mortgagee’s failure to discharge his 
obligation of paying arrears of revenue. 
Mortgagor’s right to redeem is not lost in 
such a case, as the mortgagee cannot take 
advantage of his own wrong. (1896)- ILR 
20 Bom 492, Followed. (Para 5) 


Index Note :— (B) Limitation Act (1963), l 
S. 61 (a) — Suit for redemption filed withia 
68 years from date of mortgage — Suit not 
time barred. 2 (Para 6) 
Cases Referrer: Chronological Paras 
(1896) ILR 26 liom 492, Kalappa v. Shivaya 5 
(1889) Bom PJ 160, Sambhu v. Babaji 5 


(1863-66) 10 Mov Ind App 540 = 2 Sar 133 
(PC), Nawab Sidhee Nazir Ali Khan v. 


% Rajab O-ojoodhyaram Khan 5 


K. S. Srinivasa Iyer, for AppeHant: R, J. 
Babu, for Respondent. 
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JUDGMENT :— This is a second appeal 
brought on bebalf of defendant-9 and it arises 
out of a suit brought by the respondent- 
plaintiff for redemption of a mortgage dated 
8th November, 1915 under which a house 
site and a one half share in Vrithi were mort- 
gaged with possession by one Laxmipathi 
Pandit in favour of Chandappa and another 
for a term of 10 years. The consideration 
for the mortgage was as follows: (a) Rs. 100 
received in cash; (b) Rs. 1,000 to be paid to 
discharge a prior mortgage of C. Nagappa; 
(c) Ks. 306 to be paid to discharge debt due 
to Anantharajaiah. The finding of the courts 
below is that the debt items (b) and (c) were 
not discharged by the mortgagee. and there- 
fore that the mortgage is supported by con- 
sideration only to the extent of Rs. 100. 
Ext. P 26 is a registration copy of the mert- 
gage deed Under the terms of the mortgage 
the mortgagee undertook to pay the revenue 
due from the Vrithi lands. On 23-5-1918 
the Vrithies were partitioned and the suit 
schedule properties were allotted to the share 
of Laxmipathi the mortgagor On 24th July, 
1925 the mortgagee effected a sub-mortgage 
in favour of one Venkataramana Setty. uncle 
of defendants | and 10. There was a parti- 
tion in the sub-mortgagee’s family under 
which the mortgage properties were allotted to 
defendants 8 & 10, Laxmipatm died leaving 
defendants 12 and 13 as his heirs Defend- 
ants {2 and 13 conveyed their right in the 
equity of redempticn to the plaintiff for a 
consideration of Rs. 400 on 2-7-1952. 


2. Neither the mortgagee nor sub- 
mortgagee paid the revenue to the Govern- 
ment from the Vrithi lands and therefore 
there was a revenue sale of the lands under 
which the suit property was purchased by one 
K. Venkataramana Setty. The sale was. con- 
firmed on 16th August, 1937. On 2nd 
September, 1940 the purchaser K. Venkata- 
ramana Setty sold his right to the family of 
defendant-9 


3. Defendants 1 to 6, 12 and 13 re- 
mained ex parte. The name of the 7th de- 
fendant was deleted. Defendant 9 was the 
contesting defendant. He contended, inter 
alia, that there is no subsisting mortgage and 
that the suit is barred by limitation. 


4, The trial Court overruled all the 
objections of defendant 9 and decreed the 
suit. That decree was affirmed on appeal in 
R. A. No. 8 of 1969 by the Court of the 
Civil Judge, Mandya, and it is against the 
said judgment and decree that the above se- 
cond appeal has been preferred. 





5. The main question that arises in 
this second appeal is, whether the right of the 
mortgagor which has come to the plaintiff 
has been extinguished by reason of the re- 
venue sale held on 7th May, 1936 which, as 
earlier stated, was confirmed on 16th August, 
1937. The argument of Sri Iyer for the ap- 
pellant, was that the right of the mortgagor 
has been extinguished by reason of the re- 
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venue sale. Sri Babu, learned Counsel ap- 
pearing for the respondent, relying on the 
decision of the Bombay High Court in Kal- 
appa v. Shivaya, (1896) ILR 20 Bom 492, 
submitted that there is an exception to the 
tule that a revenue sale gives a title against 
all the world and that exception is that 
where the prcpetty is put in the possession 
of a mortgagee and under the mortgage deed 
there is an obligation on the part of the 
mortgagee to pay the arrears of revenu: and 
if the mortgagee fails to discharge that obli- 
gation the mortgagor’s right is not lost. This 
is what Sarjent, C. J., stated in Kalappa’s case 
(1896) ILR 20 Bom 492: 


“The District Judge says that the mort- 
gagee was bound to preserve the property 
from forfeiture o1 sale for arrears of revenue. 
If this were so, the sale would have been 
the result cf the mortgagee’s default, and the 
plaintiff would not lose his right to redeem. 
This was decided in Sambhu v. Babaji, (1889 
Bom PJ 160) and is in accordance with the 
judgment of the Privy Council in Nawab 
Sidhee Nuzur Ally Khan v. Rajah Ojoodhy- 
ram Khan, ( (1863-66) 10 Moo Ind App 540 
at p 559) (PC) where the right of the mort- 
gagor to redeem is put on the ground that 
the mortgagee could not take advantage of 
his own wrong. It is an exception to the 
general rule that a Government sale for! 
arrears of revenue gives a title against all the 
world.” 


Mr. Iyer has not been able to point out any 
decision taking a contrary view. I am entire- 
ly in agreement with the learned Chief Jus- 
tice, and in that view the contention urged 
on behalf of the appellant is rejected. 

6. The second zround urged by the 
learned Counsel for the appellant was that 
the suit for redemption is barred by limita- 
tion. There is absolutely no substance in the 
contention as the suit for redemption has 
been brought within 60 years of the date of 
the mortgage, which is the period of Liita] 
don for redemption of a mortgage with pos- 
session. 


T. No other contentions were -.irg2d. 


8. In the result, the appeal fails and 
is dismissed with costs. 
Appeal dismissed. 
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K. Raghavendra Naik and others, 
Petitioners v. State of Mysore and others, 
Respondents. 

W. F No. 965 of 1972. D/- 30-10-1973. 


Index Note: — (A) Constitution of 
India, Article 26 — Madras Hindu Religi- 
ous and Charitable Endowments Act (19 
of 1951), Section 58 (1) — Section 58 (1) is 
not ultra vires of Article 26. 
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Brief Note:— (A) Seition 58 {1) ıs 
not ultra vires of Article 26 and is valid 
not only with regard 'to public temples 
but also with regard to religious institu- 
tions belonging to a particular religious 
denomination such as Gowda Saraswatha 
Brahmin Community of Karkala Pete. 
AIR 1954 SC 282, Rel. on. (Paras 5, 7, 8. 9) 


Index Note: — (B) Madras Hindu 
Religious and Charitable Endowments Act 


(19 of 1951), Section 58 (D) — Scheme 
under, does not include interim scheme. 
Brief Note-— (B) The “Scheme” 


contemplated under Section 58 (1) 1s a 
Scheme to be settled ance after hearing 
all the interested parties and it does not 
include an interim scheme and hence the 
Deputy Commissioner has no power to 
frame an interim scheme pending consi- 
deration of the application for-framing a 
regular scheme. (Para 12) 
Cases Referred: Chronolcgical Paras 
AIR 1954 SC 282 = 1954 SCR 1005, 

Commr, H. R. E, Madras v. Sri Laksh- 

mindra Thirtha Swamiar of Sri Shirur 

Mutt 6. 9 


U. L. Narayana Rao, for Petitioners; 
M. Ramakrishna, High Court Govt. Flea- 
der (for Nos. 1 to 3). K. R Karanth (for 
Nos. 10 to 18) and B. P. Holla (fcr Nos. 14 
to 19), for Respondents. 


ORDER:— The validity of Section 58 
(1) of the Madras Hindu Religious and 
Charitable Endowments Act (Act XIX of 
1951) (‘the Act’). and the correctness of 
the order made thereunder bv the Deputy 
Commissioner, H. R, and C E.. South Ka- 
nara, are the questions for decision in this 
writ petition under Article 226. 


2. Briefly stated the facts leading 
to the petition are these:— 


The petitioners are the Managing 
Trustees of Sri Venkataramana Temple. 
Karkal, South Kanara. I+ is a religious 
denominational institution founded by the 
Gowda Saraswath Brahmin Community 
of Karkala Pete and Hoblij in the year 
1537. The temple has got its own arrange- 
ments for the administration of its affairs. 
Complaining of mismanagement commit- 
ted by the petitioners in the affairs of the 
temple, respondents 4 to 9 made an appli- 
cation in the month of July 1971 under 
Sections 45 and 58 of the Act before the 
Deputy Commissioner. HR & CE South 
Kanara. Therein, they have prayed as 
follows:— 


“That the Court may be pleased to 
issue notices to the respondents and such 
other persons interested as deems fit, and 
suspend the respondents 1 and 2 exercis- 
ing the power under Section 45 till the 
disposal] of this application and settle the 
scheme incorporating the provisions as set 
out in the application and award costs of 
this application and grant such other re- 
liefs as deemed necessary in the case.” 


K. R. Naik v. State (J. Shetty J.) 
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3. The Deputy Commissioner afier 
notice to the petitioners. posted the appli- 
cation for preliminary hearing on 28-3- 
1972. On that day, he made a brief order 
as follows:— 

“Application under Sections 45 and 
58 read with Section 95 of the Madias 
HR & CE Act, 1951.— 

This case coming an preliminary 
hearing before me on 29-3-1972 in the 
absence of the Advocate for the peti- 
tioners and Advocate for the respondents. 
The Advocate for the petitioner and the 
Advocate fo: respondents eight to thirteen 
having pleaded that a scheme may be 
framed for the better administiation of 
the temple pending disposal of the zase 
under the powers vested with the Deputy 
Commissioner under Section 58 (1) of the 
Madras HR & CE Act, 1951. ii is hereby 
ordered thar a scheme under S 58 (1) 
of Madras HR & CE Act, 1951 for betler 
administration of Sri Venkataramana 
Temple, Karkala. be framed pending 
disposal ef the ease. 

Sd- 
Deputy Commissioner, HR & CE., 
S. K., Mangalore ` 

4, The said order is challengeg on 
the ground that the Deputv Commissioner 
has no jurisdiction to order framing cf 
an interim scheme pending application to 
ee the scheme under Section 58 of the 

ct « 


5. The second contention urged 
for the petitioners was that Section 58 (1) 
is ultra vires of Article 26 of the Consti- 
tution. I will take up the second conten- 
tion first. 

6. The validity of several provi- 
sions cf the Act including, Section 58, 
caine up for consideration before the Sırp- 
reme Court in tke leading case Commr., 
H. R E. Madras v. Sri Lakshmindra Tir- 
tha Swamiar of Sri Shirur Mutt. AIR 1954 
SC 282. B. K. Mukherjea, J., speaking for 
the Court observed at page 294 thus: 


“We find nothing wrong in Section 58 
of the Act which relates to the framing 
of the Scheme by the Deputy Cemmis- 
sioner. It is true that it is a Government 
Officer and not the Court who is given the 
power to settle the scheme. but we think 
that ample safeguards have been provid- 
ed in the Act to rectify any error or un- 
just decision made by the Deputy Com- 
missioner, Section 61 provides for an ap- 
peal to the Commissioner against the order 
of the Deputy Commissioner and there is 
a right of suit given to a party who is ag- 


_ grieved by the order of the Commissioner 


with a further right of appeal to the High 
Court.” 

“The objection urged against the pro- 
vision of Clause (3) (b) of Section 58 does 
not appear to us to be of much substance. 
The executive officer mentioned in that 
clause could be nothing else but a mana- 
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ger of the properties of the Math, and he 
cannot possibly be empowered to exercise 
the functions of the Mathadhipathi him- 
self. In any event, the trustee would have 
his remedy against such order of the De- 
puty Commissioner by way of appeal to 
the Commissioner and a'so by way of suit 
as laid down in Sections 61 and 62. Sec- 
tion 59 simply provides a scheme for the 
application of the ‘Cy pres’ doctrine in case 
the object of the trust fails either from 
the inception or by reason of subsequent 
events. Here again the only complaint 
that is raised is, that such order could be 
made by the Deputy Commissioner. We 
think that this objection has not much 
substance, In the first place, the various 
objects on which the trust funds could be 
spent are laid down in the section itself 
and the jurisdiction of the Deputy Com- 
missioner is only to make a choice out of 
the several heads, Further an appeal has 
been provided from an order of the De- 
puty Commissioner under this section ‘to 
the Commissioner. We, therefore, cannot 
agree with the High Court that Ss. 58 and 
59 of the Act are invalid.” 


T: Mr. Narayana Rao, learned 
Counsel for the petitioners, urged that the 
ratio of the said decision should be limit- 
ed only to the public temple and cannot 
be extended to a denominational institu- 
tion such as the one before me. 


, 8. I think that the contention has 
no substance. In that case, the 
arose out of a scheme in. connection with 
a mutt known as Shirur Mutt of which 
the petitioner therein was the head or su- 
perior. The Endowment Board called upon 
the petitioner to show cause why a scheme 
should not be framed for the administra- 
tion of the trust and the petitioner chal- 
Jenged the validity of the Act under which 
the scheme was framed. The main conten- 
tion in the appeal was that having regard 
to the fundamental right guaranteed by 
our Constitution in matters of religion and 
religious institutions belonging to a parti- 
cular religious denomination. the Act in- 
cluding Section 58 regulating the framing 
of a scheme was ultra vires and void. The 
Supreme Court while striking Gown some 
of the provisions of the Act held that Sec- 
tion 58 was not void or ultra vires of 
Articles 25 and 26 of the Constitution. 


9, Article 26 refers not only to 
Religious denominations but also sections 
thereof, a mutt or spiritual fraternity. The 
temple in question in the present case is 
admittedly belonging to the religious de- 
nomination, viz.. Gowda Saraswatha Brah- 
min Community of Karkala Pete. The 
freedom to manage its religious affairs is 
guaranteed under Article 26 and not by 
lany other provisions of the Constitution. 
In relation to ‘that right, the Supreme 
¡Court in Shirur Mutt case AIR 1954 SC 
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matter ` 
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282 uvheld the validity of Section 58. 
There is, therefore, no scope for the peti- 
tioners to contend ‘that that decision is 
only applicable to the rights of the pub- 
lie institutions, and not to an institution 
run by denominations or sections thereof. 


10. This brings me back to the 
first contention urged for the petitioners. 
In my opinion. there is considerable force 
in it. Section 58 {1) provides,— 


"When the Deputy Commissioner has 
reason to believe that in the interests of 
the proper administration of a religious 
institution, a scheme should be settled for 
the institution, or when not less than five 
persons having interest make an applica- 
tion in writing, stating that in the inte- 
rests of the proper administration of a 
religious institution a scheme should be 
settled for it, the Deputy Commissfoner 
shall consult in the prescribed manner the 
trustee and the persons having interest 
and the Area Committee, if any, having 
jurisdiction over the institution: and i, 
after such consultation, he is satisfied that 
it is necessary or desirable 'to do so, he 
shall, by order, frame a scheme of admin- 
istration for the institution. 

(2) A scheme settled under sub-sec- 
tion {1) for a temple or for a specific en- 
dowment other than ome attached to a 
math may contain provisions for,— 

XX xx xx xx 

(Omitted as unnecessary) 

1i. The Rules framed under S, 58 
(1), provide for a detailed procedure to 
be followed by the Deputy Commissioner 
before he orders framing of a scheme in 
respect of any institution. 

12. Any person aggrieved by the 
scheme framed under Section 58 (1), may 
appeal to the Commissioner under Sec- 
tion 61 (1) of the Act. Any person ag- 
esrieved iby the order of the Commissioner 
may institute a suit with a right of appeal 
to the High Court as provided under Sec- 
tion 62 of the Act. The scheme of the 
Act, as it appears to me, is that the’ De-! 
puty Commissioner after following thei 
procedure in accordance with law. _ may: 
order framing of a scheme for the admin- 





istration of the institution and 
he „has no power to fram2 an 
interim scheme pending consideration of 


the application for framing a regular 
scheme. The ‘scheme’ contemplated under] 
Section 58 (1) is a scheme to be settled 
once after hearing all the interested par- 
ties and it does not include -an interim 
scheme, Section 58 does not authorise the 
Deputy Commissioner to settle an interirn 
scheme. There is no otber provision in 
the Act conferring jurisdiction on the De- 
puty Commissioner to frame an interim 
scheme. 


13. In the result, the writ petition 
is alowed. The order dated 29-3-1972 An- 
nexure-B made by respondent 2 is here- 
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by quashed. It is needless to state that 
the Deputy Commissioner has got still the 
power to dispose of the application of res- 
pondents 4 to 9 in accordance with law. 
14. No order as to costs. 
Petition allowed. 
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K. Jayvarmaraja Ballal. Petitioner 
v. Mysore State Transport Appellate Tri- 
buna] and others, Respondents. 

W. FPF. 3040 of 1971 D/- 23-10-1973. 

Index Note: — (A) Motor Vehicles 
Act (1939), Section 63 (1) and Mysore 
Motor Vehicles Rules (1863), Rule 123 (2) 
(33) — Permit on inter-regional route — 
Cent of nesmit without prior consulta- 
tion with R. T. A. of the other region — 
Whether valid. 


Brief Note: — (A) The Motor Vehi- 
cles Rules can only supplement but not 
supersede the power of Road Transport 
Authority existing under Section 63 (1) of 
tr- Act. Any non-compliance by the Re- 
gional Transport Authority seized with an 
application for a permit on an inter-regio- 
nal route, with the requirements of Rule 
123 (2) (ii) of the Motor Vehicles Rules 
would not per se render the permit grant- 
ed under Section 63 (1) ineffective. Such 
a permit would nevertheless become effec- 
tive in the other region the moment it is 
countersigned. AIR 1970 SC 1542. Ex- 
plained and distinguished. Case law refer- 
red. (Para 10) 


Index Note: — (B) Motor Vehicles 
Act (1939), Section 63 (1) — Application 
for permit on inter-regional route — To 
be dealt with as such — Until permit is 
countersigned by R. T. A. of other region, 
permit will not be intra-regional in cha- 
racter — (X-Ref:— Section 47 (3)). 

(Para 13) 
Cases Referred: Chronological Paras 
AIR 1972 Mys 171 = (1972) 1 Mys LJ 188, 
G. Veeranna v. Mysore Revenue Appel- 
late Tribunal, Bangalore 4, 
AIR 1971 Mys 226 = (1971) 1 Mys LJ 
388. Venkatappa v. Mysore State Trans- 
port Appellate Tribunal, Bangalore 


AIR 1970 SC 1542 = (1971) 1 SCR 474, 
Mohammed Ibrahim v. State Transport 
' Appellate Tribunal, Madras, 4,7, 8,11 
AIR 1969 SC 1130 = (1969) 3 SCR 730, 
Obliswami Naidu v. Addl. State Trans- 
port Appellate Tribunal, Madras 13 
(1966) W. P. No. 1569 of 1964. D/- 26-7- 
1966 (Mys), H. S. Basheer Ahmed Khan 
v. State Transport Appellate Tribunal 
4, 9, 10 
AIR 1963 Mys 329 = (1963) 2 Mys LJ 241, 


M. C. Krishna Murthv v. Mysore Reve- 
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A.I. R. 
nue Appellate Tribunal, Banga- 
lore 4,5. 9 

M. N. Hegde, for Petitioner; P. 


Vishwanatha Shetty (for Ne. © M Ranga- 
swamy (for Nos. 3 and 4) and M. R. V. 
Achar (for No. 7), for Respondents. 

ORDER:— By this petition. by a 
Stage carrage operator. a common order 
made by the Mysore State Transport Ap- 
pellate Tribunal (STAT) in Appeals Nos. 
223, 224, 264, 255 and 289 of 1969 has been 
challenged. 

2. The material facts are these: 
The petitioner preferred an application 
for a permit to the Regional Trans- 
port Authority (RTA) South Kanara, 
for the route, Mangalore to Jog and back. 
After certain proceedings which.it is un- 
necessary to set out, the RTA ultimately 
took the matter up for consideration on 
17-2-1969 and granted the permits praved 
for. It is undisputed that the route in 
auestion is an inter-regional one. The ob- 
jectors and other operators preferred 
several appeals separately. as detailed 
earlier, to the STAT against the said 
order of grant by the RTA. The STAT 
set aside the grant on almost the sole 
ground that the route being an inter-re- 
gional route, in the absence of prior con- 
sultation with the RTA of the other re- 
gion over which the route traverses as re- 
quired by Rule 123 (2) (ii) of the Motor 
Vehicles Rules of 1963, the permit would 


_be invalid. Hence this petition. 


3; It is not in dispute that there 
has not been any prior consultation with 
the RTA of the other region, namely. Shi- 
moga District. On behalf of the petitioner., 
it is contended that the decisions relied 
on by the STAT to arrive at the afore- 
said conclusion, have not been read and 
interpreted properly by the said Tribunal. 
It is. therefore, necessary to examine 
briefly the several decisions cited before 
me, in the context of the points raised in 
this petition. But before doing so it is 
necessary to reproduce the relevant sta- 
tutory provisions, namely Section 63 (1) 
of the Motor Vehicles Act and Rule 123 
of the Motor Vehicles Rules, governing 
the grant of permits, on inter-regional 
routes and the need for counter-signature 
of such permits. 


“63. Validation of permits for use 
outside region in which granted, (1) Ex- 
cept as may be otherwise prescribed, a 
permit granted by the Regional Transport 
Authority of any one region shall not be 
valid in any other region, unless the per- 
mit has been counter-signed by the RTA 
of that region, and a permit granted in 
any one State shall not be valid in any 
other State unless counter-signed by the 
STA of that other State or by the RTA 
concerned.” 


(Provisions and other sub-sections not 


set out, as unnecessary.) 


K. J. Ballal v. M. 


“Rule 123. Grant of permits without 
counter-signature. — (1) The Regional 
Transport Authority of any Region may, 
subject to the provisions of Section 45 of 
the Act, issue a permit to be valid in any 
other region or regions within the State 
without the counter-signature of the other 
RTA or the other RTAs concerned and 
shall as soon as possible send copies of 
such permits to the RTA or RTAs con- 
cerned. 


(2) The Regional Transport Authoiity 
granting permit under sub-rule (1) shall, 
before issuing a permit:— 


(i) Notify under Section 57 (3) of the 
Motor Vehicles Act 1939 the whole of the 
route cr area which lies within the State 
and in respect of which an application for 
ə permit has been received by publishing 
the same in the Official Gazette and by 
cau -ng publication of the copies of such 
Notification on the Notice Boards of the 
other RTAs concerned and shall hear the 
applicant and any other person making 
representations; 


(ii) Consult the Regional Transport 
Authority or the Regional Authorities con- 
cerned; 


Provided that it shall not be neces- 
sary to follow the procedure laid down in 
clauses (i) and (ii) above in respect of ap- 
plications for a permit made under Sec- 
tion 68-F of the Act.” 


4, The decisions- cited are: M. C. 
Krishna Murthy v. Mysore Revenue Ap- 
pellate Tribunal, Bangalore, (1963) 2 Mys 
LJ 241 = (AIR 1963 Mys 329): M@chammed 
Ibrahim v. State Transport Appellate Tri- 
bunal. Madras. AIR 1970 SC 1542; Verka- 
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tappa v. Mysore State Transport Appellate 


Tribunal Bangalore (1971) 1 Mys LJ 388 
= (AIR 1971 Mys 226): G. Veerann- v. 
Mysore Revenue Appellate Tribunal Ban- 
galore, AIR 1972 Mys 171 and H. S. Ba- 
sheer Ahmed Khan vy. State Transport Ap- 
pellate Tribunal, W. P. No. 1569 of 1964, 
D/- 26-7-1966 (Mys). 


5. In Krishna Murthy’s case (1963) 
2 Mys LJ 241 = (AIR 1963 Mys 329). this 
Court was concerned with the interpreta- 
tion of Rules 3 and 4 of the Motor Vehi- 
eles Rules as were in force prior to the 
promulgation of the Rules of 1963. Rule 
4 (b) of the said Rules was in pari mate- 
ria with the present Rule 123 (2) (ii) and 
had enjoined prior consultation with the 
RTA of the other Region in regard to the 
grant of a permit on an inter-regional 
rovte, The Court has observed therein 
that in the absence of any such prior con- 
sultation, which was mandatory, the per- 
mit granted by an RTA would have no 
efficacy or effect. 


6. The above principle has been 
reiterated in Veeranna’s case, AIR 1972 
Mys 171. In this decision, the scope, na- 
ture and manner of consultation enjoined 
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in Rule 123 (2) (ii) has also been explain- 
ed. It is however unnecessary to refer to 
this aspect for no question bearing om it 
has arisen in the instant case, 


T in Moharned Ebrahim’s case 
AIR 1970 SC 1542 the Supreme Court had 
been primarily concerned with a ques- 
tion of determination of the number of 
stage carriages by an RTA in compliance 
with Section 47 (3) of the Motor Vehicles 
Act. ‘The observations relied on are to 
the fallowing effect, occurring in Para 14 
of the said report: 


Pict ules We are therefore of opin- 

ion that Section 47 (3) of the Act will not 
apply either to grant or to counter-signa~- 
tures of permits both in the case of inter- 
State and inter-Regional permits.. The 
relevant authorities in two States or in 
two regions will ensure agreement and act 
in concert as the case may be. The-num- 
ber of services in the region can of course 
be fixed by the RTA but they will be for 
the region only. The number of services 
for inter-regional or inter-State routes 
beyond the frontier of the region will 
have to be determined ky agreement.” 
I shail presently have occasion to advert 
to this enunciation in the light of a con- 
tention -urged on behalf of the respon- 
denis. p 

8. In Venkatappa’s case (1971) 1 
Mys LJ 388 = (AIR 1971 Mvs 226) this 
Court merely followed . the decision in 
Ebrahim’, case AIR 1970 SC 1542 (supra) 
and held that the provisions of Sec, 47 (3) 
of the Motor Vehicles Act would not be 


(Venkataswami J.) 


applicable to a case of inter-regional 
route. 
9, In the only” remaining case of 


Basheer Ahmed Khan W. P. No. 1569 of 
1964. D/- 26-7-1966 (Mys) this Court has 
explained the decision in Krishna Mur- 
thy’s case (1963) 2 Mys LJ 241 = (AIR 
1963 Mys 329) and has in a way observed 
that even in the absence of prior consul- 
tation, as enjoined under the old Rule 4 
(b), the power to grant a permit on an 
inter-regional route had not been taken 
away. But any such grant to be effective 
in the other region will have to satisfy 
the requirements of counter-signature by 
the RTA of that other region, In other 
words. such a permit will cease to be one 
granted under Rule 123, but is considered 
as one granted under Section 48 read with 
Section 63 (1) of the Motor Vehicles Act. 
The relevant observations are as follows: 

It is seen from what has been 
stated by this Court in the said decision, 
that those rules which create a special 
procedure for the grant of inter-regional 
permits not requiring counter-signature, 
can only supplement but not supersede the 
power of the RTA existing under Sec. 63 
(1) of the Motor Vehicles Act. What is 
made clear in that decision is. that if the 
RTA proposes to issue a permit to be 
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valid in any other region without the 
counter-signature of the RTA having ju- 
risdiction in that region, then, it should 
be done in accordance with the procedure 
laid down in the said rules: one of the 
conditions in those rules being the pre- 
vious consultation with the RTA of the 
other region. But that is not to say that 
a permit issued under Section 63 (1) by 
one RTA would not be valid in another 
region even when the counter-signature 
of the RTA having jurisdiction in that an- 
other region, has been obtained to the per- 
mit It is clear from what has been stat- 
ed in the abovesaid decision of this Court 
that when the counter-signature of ‘the 
RTA of another region has been obtained, 
the. permit will be valid in that other re- 
Bion, even though the previous consulta- 
tion required under the Rules had not 
taken place. .....ccccceeees 


10. Keeping the above principles 
in view, I shall now proceed to examine 
various contentions urged on behalf of the 
parties. In so far as the petitioner’s con- 
tention is concerned, suffice it to say that 
the decision of this Court in Basheer Ah- 
med Khan’s case W. P. No. 1569 of 1964, 
D/- 26-7-1966 (Mys) would fully support 
ithe view that any non-compliance by the 
RTA seized with an application for a per- 
mit on an inter-regional route, with the 
requirements of Rule 123 (2) (ii) of the 
Motor Vehicles Rules would not per se 
render the permit granted ineffective. 
Such a permit would nevertheless become 
efiective in the other region the moment 
it is counter-signed. The view of.the Tri- 
bunal to the contrary, therefore cannot be 
upheld. 


11. The observations in Mohamed 
Ebrahim’s case AIR 1970 SC 1542 relating 
to the requirement of an agreement be- 
tween the RTAs concerned with an inter- 
regional route could perhaps have been 
relied on only when there had been no 
rules framed pursuant to Section 63 (1) 
of the Motor Vehicles Act providing for 
such a contingency. In this view, the 
said decision of the Supreme Court can 
be of no help in setting aside the grant 
made in favour of the petitioner. The 
impugned order of the STAT therefore, is 
clearly unsustainable. 


12. In the above view of the 
matter, the first contention urged on be- 
half of the respondents based on the 
breach of 'the provisions of Rule 123 (2) 
(ii) and as to the consequences of such a 
breach, cannot prevail. 


13. It was next contended that until 
such a permit on an inter-regional route, 
is counter-signed it. will clearly partake 
the character of an intra-regiona] route 
snd therefore it was the clear duty of the 
RTA to have made a determination of 
the number of stage carriages to be per- 
mitted on the route in accordance with 


State 
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Section 47 (3) of the Motor Vehicles Act. 
Not having done so. the order of grant 
would be unsustainable in the light of the 
decision of the Supreme Court in Obali- 
swami Naidu’s case, AIR 1969 SC 1130. In 
my opinion. the factual assumption under-! 
lying such an argument that such permit 
would be intra-regional in character, is 
clearly unacceptable. The application is 
clearly for an inter-regional route and 
the same requires to be dealt with as 
such. Hence, I am not persuaded to 
accept this contention also. 


14, In the result, this petition suc- 
ceeds and is allowed. The impug»2d 
order of the STAT is, therefore, set aside. 
Since it is submitted that some other con- 
tentions urged on behalf ofthe appellants 
therein had not been considered, the mat- 
ter will stand remitted ‘to the said Tribu- 
nal, for a fresh disposal of the appeals in 
accordance with law and in the light of 
the observations made therein. No costs. 


Petition allowed. 
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VENKATASWAMIY, J. 
Vithal Mankari, Petitioner v. State of 
Mysore and another, Respondents. 
Writ Petn. No. 2386 of 1971, D/- 12- 
10-1973. 


Index Note: — (A) Essential Commo- 
dities Act (1955), Section 3 — Mysore 
Foodgrains (Wholesale) Dealers Licens.ng 
Order 1964, Clause 2 (e) and Clause 3 — 
Commission Agent in possession of food- 
grains in excess of quantities mentioned in 
Clause 2 (e) Expl. — He must be deemed 
to be wholesale dealer — Burden is on him 
Us establish that he is not wholesale dea- 
er. 
> Brief Note: -- (A) Where a person 
described as Commission Agent is found 
to be in possession of foodgrains notified 
as Essential Commodities in excess of 
quantities mentioned in Expl. to Clause 2 
(e) he would be deemed to be a wholesale 
dealer and the burden will be on him to 
establish that he was not a wholesale dea- 


ler within Clause 3. (Para 4) 
Index Note: — (B) Essential Commo- 
dities Act (1955), Section 3 — Mysore 


(Wholesale) Dealers Licensing Order 1964 
-—— Licensing Order passed pursuant to 
Central Government Order GSR 888 of 
1961 — GSR. 888 rescinded by another Cen- 
trai Government Order GSR 906 of 1966 
— Licensing order is saved by proviso in 
GSR 906. 

Brief Note: —— (B) Although the Cen- 
tral Government Order GSR 888 dated 
28-6-1961 pursuant to which the Licensing 
Order 1964 was made by the State Gov- 
ernment was rescinded by another Cen« 
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tral Government Order GSR 906 dated 
9-6-1966 the Licensing Order 1964 cannot 
be deemed 'to have been rescinded as it is 
saved by the proviso in the Central Gov- 
ernment Order GSR 906 dated 9-6-1966. 
(Paras 6, 7) 


B. S. Raikote for M. M. Jahagirdar, 
for Petitioner; H. N. Narayan. Govern- 
ment Advocate, for Respondent No. 1. 


ORDER:— This is a petition by a 
merchant of Bhalki, under Articles 226 
and 227 of the Constitution, He has chal- 
lenged an Order of confiscation made by 
the Deputy Commissioner, Bidar in PSB/ 
ENQ/2509/68-69 dated 13-1-1969. By that 
order foodgrains belonging to the peti- 
tioner were confiscated as per the provi- 
sions of S. 6-A of the Essential Commodi- 
ties Act, 1955. The said Order was later 
confirmed by the Sessions Judge at Bidar, 
the designated authority. on appeal by 
the petitioner. 

2. On behalf of the petitioner two 
contentions were urged by the learned 
Counsel Sri B. S. Raikote. 


3. The first contention is that by 
virtue of the definition, of the ‘wholesale 
dealer’ occurring in Clause 2 (e) of the 
Mysore Foodgrains (Wholesale) Dealers 
Licensing Order 1964, and the fact that 
the petitioner had been described by the 
authority himself as ‘Commission Agent’, 
the petitioner would not be liable to com- 
ply with the requirement of taking out of 
license provided under Clause 3 of the 
said Rules. That being so, he was not lia- 
ble to be proceeded against under Sec- 
tion 6-A of the Essential Commodities 
Act. I am unable to accede to this con- 
tention. 


4, Although the petitioner has 
been so described in the notice issued to 
him by the Deputy Commissioner, in 
order to earn the exemption provided 
under the definition of ‘wholesale dealer’, 
he must be a Commission Agent, who only 
acts on behalf of the wholesalers or pro- 
ducers on commission, but is not actually 
holding any stock in the conduct of his 
business. In the instant case, there is not 
much doubt that the petitioner was in 
possession of sufficient stock of foodgrains 
motified as Essential Commodities. When 
once he was in possession of such food- 
grains, in such quantities as would bring 
him within the mischief of the Order of 
1964, he would clearly not fall within the 
exemption provided in the definition of 
‘wholesale dealer’, Once his case falls 
outside that exception, the explanation 
provided for in Clause 2 (e) would be 
clearly attracted. The explanation js as 
follows: 


A EE OA For the purposes of this 
clause, any person who stores any one of 
the foodgrains in quantity of ten quintals 
or more or twenty-five quintals or more 


Vithaj v. State (Venkataswami J.) 


[Prs. 1-7] Knt. 135 


of all the foodgrains taken together. at 
any time, shall unless the contrary is pro- 
ved, be deemed to be a wholesale dealer 


By virtue of the above explanation, it was 
the duty of the petitioner to have taken 
the burden on himself by raising an ap- 
propriate plea in that behalf, to establish 
that he was not a wholesale dealer com- 
ing within the purview of Clause 3 of the} 
Order. It is seen from the record that 
he has nowhere pleaded that he was not a 
wholesale dealer within ihe meaning of 
the above Licensing Order of 1964. This 
contention therefore, has to be rejected. 


5. The next contention is that the 
Licensing Order of 1964 under which he 
has been proceeded against, was not in 
force on, the dates relevant for the pre- 
sent proceedings. The argument is that 
the said Licensing Order’ of 1964 had been 
made pursuant to an Order of the Cen- 
tral Government in GSR 888, dated 28th 
June, 1961, The said Central Govern- 
ment Order had been rescinded even on. 
9-6-1966 by another order bearing GSR 906 
issued by the Central Government: Hence, 
the erfument is that once the basis for ,Li- 
censing Order of 1964 is knocked out that 
Order must be deemed 'to have been res- 
cinded. The contravention in question is 
said to have occurred on 14-9-1967. i.e., 
long subsequent to the Order of the Cen- 
tral Government in GSR 906. dated 9-6- 
1966. In these circumstances, the proceed- 
inks, against the petitioner were clearly il- 
egal. : 


5. It is no doubt true that the 
notification of 'the Central Government 
which had been made the basis for the 
issuence of the Licensing Order of 1964 
had been repealed by the later (GSR 906) 
dated 9-6-1966. But there is a proviso in, 
the said Government Order which in 
effect operates aS a saving clause. The 
said proviso is sought to be interpreted 
on behalf of the petitioner, as referring 
only to certain past actions of the autho- 
rities acting under the said earlier Order 
of the Central Government, dated 28-6- 
1961. In other words, the argument seems 
to imply that what is saved by the proviso 
is only the concluded acts of such autho- 
rities acting under that Order. I am un- 
able to accept this interpretation as sound. 


7 The proviso in the GSR 906 
dated 9-6-1966, reads ‘thus: 


“That the orders of the Government 
of India in the Ministry of Food and Agri- 
culture (Department of Food) specified in 
the Schedule below shall stand rescinded: 


Provided that, notwithstanding such | 
rescission, any order made by a State 
Government or any officer subordinate te 
that Government in pursuance of the 
orders so rescinded and in force imme- 
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diateiy vefore the commencement of this 
order shall he deemed to have been made 
in pursuance of this order and under the 
relevant provisions of Section 3 of the 
said Act and shall continue in force ac- 
cording to its tenor, and accordingly any 
appointment made, licence or permit 
granted or direction issued under the 
order aforesaid and in force immediate} LY 
befor e such commencement shall continue 
in force according to its tenor until and 
=a pe it is superseded by any appoint- 
ment made, licence or permit granted or 
direction issued under any other order 
made in pursuance of this order and 
under the relevant provision’ of Section 3 
of the said Act.” 


SCHEDULE 
GSR. No. Date 
2. 888 28-6-1961. 


It is clear from ‘the proviso that any 
Order made by the State Government 
pursuant to the rescinded Order of the 
Central Government (GSR 888). should be 
deemed to have been made pursuant to 
the later Order of the Central Govern- 
ment in GSR 906. The Licensing Order 
of 1964 is clearly made pursuant to the 
rescinded Order of the Central Govern- 
ment (GSR 888) as could be gathered 
from the preamble to the notification 
publishing it, It is, therefore, clear that 
even assuming that the Licensing Order 
would also stand rescinded by virtue of 
the rescission of the Central Government 
Order GSR 888, the said Order is clearly 
saved by the above proviso. Hence, this 
contention also has no merit. 
8. In the result, this petition fails 
and is accordingly dismissed, No costs. 
Petition dismissed. 
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BHIMJAH AND SADANANDA- 
SWAMY, JJ 


B. Channabyre Gowda and others, 
Appellants v. State of Mysore, Respon- 
dent. 


First Appeal No. 19 of 1970, D/- 7-9- ` 
To. 


Index Note: — (A) Civil P. C, (1908), 
Order 6, R. 18 — Time fixed for amend- 
ment — Failure to amend within time. 


Brief Note: — (A) No order of Court 
extending time for amendment fixed by 
court. Defendant not filing additional 
written statement since amended plaint 
was not filed within time fixed. Held 
lower court was in error in treating 
amended plaint as one filed in compliance 
with Order 6 Rule 18. ILR (1953) 3 Rai 
988, Rel, on; (1911) 14 Cal LJ 627 and AIR 
1940 Mad 641, Distinguished. (Para 4) 
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B. C. Gowda v. State (Sadanandaswamy J.) 


A.I. R. 


Index Note:— (B) Contract Act 
(1872), Section 70 — Enjoyment of benefit 
—- Burden of Proof. 


Brief Note :— (B) Under Section 70, 
the burden is on the plaintiff to establish 
that the defendant enjoyed the benefit 
which he is bound to restore to the plain- 
tiff. The privilege of vending toddy was 
conferred by the Government plaintiff on 
the defendant. and it‘could be assumed 
that the plaintiff did not intend to do so 
gratuitously. There was however ne evi- 
dence adduced on behalf of the plaintiff 
to show that the defendant made any 
profit out of the contract entered into by 
him with the plaintiff. It was not pos- 
sible to estimate the value of the privilege 
of vending toddy which was conferred on 
the defendant by the plaintiff in terms of 
money. The plaintiff was not entitled to 
any relief under Section 70 of the Con- 
tract Act. (Para 6, 7) 

Index Note:— (C) Constitution of 
India, Article 299 — Contract made on be- 
half of State in exercise of its statutory 
power — Article 229 (1) does not apply.— 
Held however that terms of contract were 
not proved. (1968) 1 Mys LJ 69, Relied on. 

(Para 8) 

Cases Referred: Chronological Paras 
AIR 1973 SC 1174 = (1973) 1 SCWR 430, 
Pannalal v, Dy. Commr.. Bhandara 7 
(1968) 1 Mys LJ 69 = 13 Law Rep 62, 
State of Mysore v. Dasappa Naidu 8 
AIR 1965 Andh Pra 191 = (1965) 1 Andh 
WR 176, Venkataswami v. Narasayya 5 
ILR (1953) 3 Raj 988, Roop Kishore v. 
Jug Raj 4 
AIR 948 "Pc 56 = 74 Ind App 295, Firm 
Govindram Seksaria v, Edward Rad- 
6 


one 
AIR 1948 PC 29 = 70 Ind App 1, Mohan 
Manuch v. Manzoor Ahmad Khan 5 
AIR 1940 Mad 641 = 51 Mad LW 655, 
Rahmat Bi v. Krishna Doss 4 
(1911) 14 Cal LJ 627 = 10 Ind Cas 503, 
Gaj Kumar Chand v, Lachman Ram 4 


N. V. Ramachandra Rao, for Appel- 
lants; Annadanayya Puranik (Govt. Plea- 
der), for Respondent, 


SADANANDASWAMY, J.:— The ap- 
pellants are the defendants and this ap- 
peal is filed against the decree passed by 
the Principal Civil Judge, Bangalore, in 
O. S. 16/68, The suit filed by the respon- 
dent-State of Mysore for recovery of 
Rs. 77,610-7-0 has been decreed. The 
plaint allegations are these: The privi- 
lege'of vending toddy in Hosakote Taluk 
for the period from lst July, 1954, to 30th 
June, 1955, was auctioned and the first 
defendant took up ‘the contract of vending 
toddy and obtained licence therefor agree- 
ing to pay a monthly rental of Rs, 12,401/- 
and other cesses and deposited two 
months’ rent in advance. Since the Ist 
defendant was the highest bidder, his bid 
wag accepted, The second defendant stood 
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surety for the due performance of the ob- 
ligations under the con'tract by the ist de- 
fendant and executed a bond. 


The 1st defendant paid the agreed 
rent upto October, 1954 and thereafter 
committed default in the payment of 
monthly rent due to the plaintiff. Conse- 
quent'on the default by the first defen- 
dant, the plaintiff exercised its option. to 
hold a fresh sale and notified the re-sale 
of the privilege of vending toddy, but no 
re-sale was actually held and the list de- 
fendant continued to exercise 'the privi- 
lege of vending toddy till the end of the 
lease period. The plaintiff was also en- 
titled under the Rules to collect 'the dues 
by distraining the daily sale proceeds rea- 
lised by the Ist defendant at the spot, and 
by such attachment, a sum of Rs. 1731-14-6 
was collected and adjusted towards the 
arrears of rent, After adjusting the said 
sum and the security deposit, the lst de- 
fendant became due in a sum of Rupees 
77610-7-0 including the cesses due and 
the interest at 64% upto 1-1-56. 


The defendants filed separate written 
statements, The ist defendant admitted 
having taken up the right of vending 
toddy, but he denied his liability to pay 
the other cesses. He alleged that only 
Rs. 62,005/- would be the correct amount 
in item (i) of the plaint claim and not 
Rs. 64,989-12-9. He also contended that 
the Deputy Commissioner executed an ag- 
reement in favour of the defendant, that 
the said document remained with the 
plaintiff and that the alleged contract is 
illegal and void as the Deputy Commis- 
sioner had no power to enter into the 
contract on behalf of the State as con- 
templated under law, He therefore de- 
nied his liability to pay any part of the 
suit claim. The second defendant also de- 
nied his liability contending that he was 
not a party to the contract between the 
ist defendant and the plaintiff, In the 
reply statement, the plaintiff denied that 
the Deputy Commissioner had entered 
into any written contract with the defen- 
dants. Issues were framed and evidence 
was -recorded. On 31-10-60, the suit was 
decreed in favour of the plaintiff. The de- 
fendants appealed to the High Court in 
R. A, 156/61 and R. A. 157/61. 


On 7th June, 1966, the appeals were 
allowed by consent of all the parties and 
the suit was remanded to the Lower Court 
with the direction that it should be tried 
de novo, the parties were allowed ‘to 
amend their pleadings and to lead such 
further evidence as they chose ‘to, and the 
evidence which had already been record- 
` ed was to be treated as part of the re- 
cord in the case. After remand, the plain- 
tiff applied for amendment of the plaint. 
On 16-10-1968 the amendment was allow- 
ed. The additional contention taken by 
the plaintiff was that if the Court comes 
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to the conclusion that the agreement en- 
tered into with the 1st defendan is void 
under the provisions of Article 229 of the 
Constitution of India, the plaintiff is en- 
titled to the sum claimed in the plaint as: 
compensation under Section 70 of the Con- 
tract Act. It was stated that since the 
act of conferring the privilege to sell 
toddy by the defendant was not intend- 
ed to be done gratuitously and since the 
defendant has enjoyed all the benefits 
thereof, the defendant is bound to pay 
compensation to the plaintiff and that the 
said compensation would be Rs. 77,610-7-0. 
The order of 16-10-1968 gave time for 
amendment of the plaint as well as for ad- 
ditional written statement of the defen- 
dants till 21-10-68. 


On 21-10-68, the second defendant’s 
counsel prayed for time to file the addi- 
tional written statement. Time was given 
till 28-10-68. Since the Judge was on 
casual leave on 28-10-68, the case was ad- 
journed to 11-11-68. On that date, the de- 
fendants and their counsel were absent. 
Since there was no additional written 
statement filed the Court observed that 
there is no additional issue framed and 
posted the case for evidence to 21-11-68. 
After several adjournments, on 19-6-1969 
both sides filed memos stating that there 
was no more evidence. Thereupon, the 
case was posted for arguments to 25-6- 
1969 on which date, arguments were heard 
and judgment was pronounced on 30-6- 
1969, decreeing the suit. 


2: The issues framed are the fol- 
lowing:— 

(1) Was there no valid contract be- 
tween the plaintiff and the defendant ? 

(2) Was the contract terminated sub- 
sequent to October, 1954 ? 


(3) Is the suit not maintainable ? 


(4) Are the defendants not liable for 
cesses, etc. ? 


(5) Is the 2nd defendant not liable for 
the suit claims ? 


(6) To what relief, if any, is the plain- 
tiff entitled ? 
The Lower Court held on the 1st issue that 
there was no- valid contract; on the 2nd 
issue that the contract was not terminated 
subsequent to October, 1954: on the 3rd 
issue that the suit is maintainable: on the 
4th issue that the defendants are liable 
for cesses and on the 5th issue that the 
Seona defendant is liable for the suit 
claim. : 


3. In the lower Court, at the time 
of arguments, it was not contended for 
the plaintiff that the contract was in ac- 
cordance with law. The Lower Court, 
therefore, proceeded to consider the plain- 
tiffs claim under Section 70 of the Indian 
Contract Act. It came to‘the conclusion 
that the agreed amount of monthly rental 
should be deemed to be the henefit retain- 
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ed by the defendants which they are liable 
to pay to the plaintiff and that under Sec- 
tion 70 of the Contract Act, the defendants 
are liable for the suit claim. It further 
held that even though the surety bond ex- 
ecuted by the second defendant was not 
registered, that circumstance would not 
affect the debt and the personal covenant 
contained in the document and that both 
id defendants are liable for the suit 
claim, 


4, It is contended by Mr. Rama- 
chandra Rao, on behalf of the appellants, 
that though the Court allowed the appli- 
cation of the plaintiff for amendment of 
the plaint after remand, the amendment 
was not carried out in time, that the 
plaintiff could not rely upon the amend- 
ed plaint to urge its rights under Sec- 
tion 70 of the Contract Act and that the 
lower Court is in error in granting relief 
to the plaintiff under that provision. After 
remand, the plaintiff filed an application 
for amendment of the plaint under O. VI, 
Rule 17, Civil Procedure Code, on 9-8- 
1966. After hearing the parties, the Court 
allowed the application and gave time for 
amendment of the plaint by the plaintiff 
till 21-10-1968. In the application for 
amendment of the'plaint. the plaintiff 
had prayed that it may be permitted to 
file an amended plaint. The amended 
plaint was filed in the Office of the Court 
on 7-11-68. It was signed only by the 
plaintiffs’ Advocate. 7-11-68 was not a 
date on which the case had been posted 
for hearing before the Court. Along with 
the amended plaint, an application was 
filed seeking permission to file the amend- 
ed plairit on 7-11-68, That application 
does not seem to have been brought to the 
notice of the Court and no order appears 
to have’ been passed on that application. 
The amended plaint was therefore filed 
17 days after the time fixed by the Court 
for amendment of the plaint. 


M. Rama Chandra Rao relied on ‘the 
decision in Roop Kishore v, Jug Raj. ILR 
(1953) 3 Raj 988. In that case, the plain- 
tiffs filed an amended plaint beyond the 
time fixed by the Court and it was held 
that they were not entitled to file the 
amended plaint beyond the time fixed by 
the Court. Under Order VI, Rule 18 if 
the party who has obtained leave to 
amend his pleading does not amend it 
within the time fixed for that purpose by 
the Court, he shall not be permitted to 
do it after the expiration, of such time, 
unless the time is extended by the Court. 
In the present case, there is no order of 
the Court extending the time for amend- 
ment of the plaint. The learned High 
Court Government Pleader relied on the 
decision in Gaj Kumar Chand v. Lachman 
Ram, (1911) 14 Cal LJ 627. In that case, 
the plaintiff prayed for addition of. the 
second defendant, a subsequent alienee 
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from the lst defendant. This application 
was granted and he was added as a de- 
fendant. The. plaint, however, was _not 
amended and did not disclose any cause 
of action against the second defendant. 
But no objection was taken by the added 
defendant in his written statement to the 
effec, that the plaint did not disclose any 
cause of action_ against him, The trial 
proceeded on the assumption that the 
plaint had been amended and it was held 
that the defendant cannot take the plea 
in the Appellate Court that the suit ought 
nor have been allowed to proceed against 


In the present case, the defendants did 
not file any additional written statement 
since the amended plaint had not been 
filed within the time fixed by the Court. 
In the Calcutta case, the defendant did 
file the written statement after the amend- 
ment of the plaint and did not raise the 
objection as to the want of cause of ac- 
tion against him. In the present case 
since no fresh evidence was adduced by 
the plaintiff in support of the allegations 
in the amended plaint, the defendants also 
did nut adduce any further evidence after 
remand, Hence, the observations made in 
the Calcutta case do not apply to the pre- 
sent case. 


He next relied on the decision in 
Rahmat Bi v. Krishna Doss, AIR 1940 
Mad 641, In that case, though the amend- 
ment was not carried out within the time 
fixed by the Court, an application for 
extension of time to carry out the amw 
endment of the plaint had been filed. An 
order had been passed on that application 
to the effect that orders will be passed on 
that application along with the judgment. 
When judgment was delivered, the Court 
said “Amendment will be made by the 
Court’. The Judge directed the office of 
the Court to carry out the amendment 
and this was done. It was held that there 
was sufficient compliance with the provi- 
sions of Order VI, Rule 18, It is thus 
seen that the amendment was carried out 
according to the orders of the Court and 
it must be deemed to be an order extend- 
ing the time for amendment of the plaint. 
In the present case, there is no such order 
extending the time fixed by the Court, 
Hence, that decision has no application to 
the facts of this case. The lower Court 
was therefore in error in treating the am- 
ended plaint as one filed in compliance 
with Order VI, Rule 18. The plaintiff 
could not proceed on the basis of the am- 
ended plaint. 


5. The learned Government Plea- 
der contended that even if the amended 
plaint is ignored and the original plaint 
only is considered as the plaint in the 
case, the plaintiff is entitled to rely upon 
she provisions of Section 70 of the Indian 
Contract Aci even in the absence of an 
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express pleading in that behalf. He relied 
on the decision in Venkataswami v. Nara- 
sayya, AIR 1965 Andh Pra 191. In that 
case, the plaintiff stated that in the alter- 
native, the defendant having made the 
collection of fees payable during the time 
of the contract to the plaintiff, he is en- 
titled to recover the amount by way of 
damages. The observation of the Privy 
Council in Mohan Manucha v. Manzoor 
Ahmed Khan, AIR 1943 PC 29 to the 
effect that 


ta defendant who when sued for 
money lent pleads that the contract was 
void can hardly regard with surprise a 
demand that he restore what he received 
thereunder” 


was relied on and it was held that the 
plaintiff was entitled to relief under Sec- 
tion 70 of the Indian Contract Act, though 
there was no pleading to that effect. It 
was held that the plaintiffs claim could 
aiso be sustained on the equitable princi- 
ple of unjust enrichment. This decision 
supports him. 


6. Assuming that the plaintiff 
could rely upon the provisions of Sec- 
tion 70 of the Contract Act, we have to 
consider whether the plaintiff is entitled 
to the relief claimed in the plaint. The 
privilege of vending toddy was conferred 
by the plaintiff on the first defendant, and 
it can be assumed that the plaintiff did 
not intend to do so gratuitously. There- 
fore, if the first defendant had enjoyed a 
benefit out of such a privilege, he is 
bound to make compensation to the 
plaintiff in respect of the same. It has 
been held in Firm Govindram Seksaria v. 
Edward Radbone, AIR 1948 PC 56 that 
under Section 65 of the Contract Act, 
the plaintiff could not recover any sum 
unless he proved the value of the ‘advant- 
age’ which the defendants received under 
the contract. Similarly, under Section 70, 
the burden is on the plaintiff to establish 
that the first defendant enjoyed the bene- 
fit which he is bound to restore to the 
plaintiff. Exhibit P.3 is the statement of 
demand and credits relating to the lease 
period prepared from the accounts mair- 
tained by the plaintiff. It shows the 
amounts credited to the account of ‘the 
first defendant during the lease period. 
Tne first defendant, in his evidence, ad- 
mits the correctness of 'the amounts cre- 
dited to his account in Exhibit P.3. Even 
if we take into consideration the aver- 
ments in the amended plaint, it is stated 
that the plaintiff was entitled under the 
Rules to collect dues by distraining the 
daily sale proceeds realised by the first 
defendant at the spot and that by such 
arrangement Rs. 1,731-14-6 was collected 
aid adjusted towards the arrears found 
ldue by the first defendant. It is also 
stated in the amended plaint, that since 
the defendant enjoyed the benefit of the 
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privilege of vending toddy he is bound 
to make compensation to the plaintiff and 
that such cOmpensation would be Rupees 
77,010-7-0, 


In the original plaint also the sama 
amount is claimed. It represents the 
monthly rental due from October 1954 to 
April 1955 after adjusting the security dee 
posit for the months of May and June 1955 
and the amount of Rs. 1,731-14-6 collect< 
ed by distraining of the sale proceeds as 
well as cesses and interest due. There is 
no cther allegation even in the amended 
plaint as to what the benefit was to the 
first defendant. Two witnesses were exa« 
mined on behalf of the plaintiff. P. W. 2 - 
is the Excise Clerk. 


¥ * $X * 


So, ihe evidence of these P. Ws. does nof 
throw any light as to what benefit was 
derived by the first defendant. He has 
stated that he ran the toddy shops for 2 
or 3 months and after that he could nof 
pay the instalments regularly and there- 
fore, the Government re-sold the right in 
public auction, that no bidders came for- 
ward to purchase them and that there- 
after, he was asked to run the shops and 
to pay to the Government whatever he 
got from the sale realisations. He has 
further stated that there was no contracf 
betveen him and the plaintiff. It is fur- 
ther elicited that this was the only con-« 
tract of excise taken in his life and thaf 
he has not kept accounts during the pe 
riod of the lease. He has further stated 
that every month the Amildar was de- 
manding the arrears of rent from him and 
re-selling the right on his non-payment. 
He has further stated that whenever he 
paic towards the suit transaction, it was 
deposited and his rights were heing re-sold 
to cthers so that he could not make use 
of his privilege or realise any benefit 
from the contract. He has stated 
that only thereafter, when no 
bidders came forward, the Deputy Coma 
missioner would ask him to run the shop 
and deposit whatever he could conveni- 
ently pay. He has further stated that in 
the end, the Government itself managed 
the shops for about one month and 20 
days. He has produced Ext. D-i series 
which gre the receipts given for the de=- 
posits made by him. 


D. W. 2 is the second defendant who 
is the elder brother of defendant-l, 
Though he has stated that he never stood 
surety for the Ist defendant, in his cross- 
examination he has: admitted that he has 
put his signature to Ext. P-2, the surety. 
bond, that he is literate and that he has 
studied Kannada and English unto Lower 
Secondary, Some of the receipts in Ext, 
D-1 series show that amounts have been | 
realised by ‘Galla Jafthi’, during the pe- : 
o of these lease subsequent to October 


140 Knt. [Prs. 6-8] 


There is no ev’'dence adduced on be- 
half of the plaintiff to show that the first 
defendant made any profit out of the con- 
tact entered into bv bim with the plain- 
tiff. The first defendant had to get the toddy 
tapped from the trees in the area allowed 
to him and to get the toddy sold through 
shops. He has to maintain his own tafi 
for the tapping of the toddy as well as 
for its sale in the toddy shops. There is 
no evidence adduced on behalf of the 
plaintiff to show that the realisations from 
the sales of toddy exceeded the expenses 
incurred by the first defendant, Even in 
the amended plaint it has not been plead- 
ed that the first defendant actually made 
any profit out of the contract. It has not 
been suggested to D. W. 1 in cross-exa- 
mination that he made anv profit out of 
the coniract, 


The lower Court has decreed the suit 
since it came to the conclusion that ıt 
must be deemed that the ist defendant 
got a benefit out of the contract and that 
such benefit must be deemed to be the 
total of monthly rentals which he had 
agreed to pay under the contract. It is no 
doubt true that when the first defendant 
entered into the contract, he hoped that 
after paying the agreed monthly rentals, 
he would still make a profit, In other 
words, the sale realisations, he hoped, 
would be over and above the expenses in- 
curred by him including the payment of 
the monthly rentals to the plaintiff. But 
it cannot be assumed that the first defen- 
dant did make a profit out of the suit 
transaction. 


Ts The learned Government Plea- 
der relied on the decision in Pannalal v. 
Dy. Commr., Bhandara. AIR 1973 SC 1174. 
In that case, a contractor had built hos- 
pital buildings. It was held that in the 
absence of any other material the con- 
tract between the parties provided a use- 
ful basis for calculating the benefit which 
accrued to the defendants under Sec. 70 
nf the Contract Act. It was not contend- 
ed on behalf of the defendants in that 
case that the rates agreed upon and ihe 
rates enhanced were not fair rates or that 
anybody else would have undertaken the 
work at cheeper rates. It was held tnat 
the only reasonable way of arriving at the 
value of the benefit derived by the Gov- 
ernment was on the basis of the rates ag- 
reed upon (including future increases in 
rates by P. W. D.) and that it would be a 
fair indication of the value of the work 
done by the plaintiff-contractor. On the 
‘basis of this decision it is contended that 
the monthly rental agreed upon by the 
defendant would afford a faiy basis for 
determination of the benefit which ac- 
crued to him. The case before the Sup- 
reme Court was one of a building contract. 
The quantum of work done for the defen- 
dant by the contractor was definite and 
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ascertainable. The only dispute was with 
regard to the rates at which payment had 
to be made to the contractor, 4 is in 
those circumstances that it was held that 
the benefit which accrued to the defen- 
dant can be calculated on the basis of the 
rates agreed upon between the contractor 
and the person for whose benefit the 
building had been put up. 


In the present case. it is not possible 
to estimate the value of the privilege of 
vending toddy which was conferred on 
the first defendant by the plaintiff in 
terms of money. The plaintiff has failed! 
to prove. that the first defendant made. 
any profit by the utilisation of the privi-| 
lege of vending toddy conferred on him. 
Ext. P-3 shows the amounts credited by 
the lst defendant towards the arrears of 
rents due by him subsequent to October 
1954. During part of the period of the 
lease after the Ist defendant began com- 
mitting defaults, the plaintiff exercised its 
right of seizing the realisations at the 
toddy shops, It is in the evidence of the! 
first defendant . that though a re-auction] 
was held by the plaintiff, there were no 
bidders. These circumstances go to show 
that the first defendant could not have 
made any profit out of the suit transac- 
tion. In any case, it was open to the 
plaintiff to plead and adduce ‘evidence to 
show that the first defendant did make 
profits out of the suit transaction and to 
claim that benefit from the Ist defendant 
as being payable to the plaintiff under 
Section 70 of the Contract Act, There is 
no evidence to show that the first defen- 
dant made any profits out of the suit 
transaction. The plaintiff has. therefore, 
failed to establish that any benefit accru- 
ed to the first defendant from the suit 
‘transaction. The plaintiff is therefore not 
entitled to any relief under S. 70 of the 
Contract Act. The lower Court was in 
error in awarding relief under S. 70 of the 
Contract Act on the basis that the month- 
ly rental agreed to oy the first defendant 
represented the benefit which accrued to 
him out of the suit transaction. 


8. It is next urged by Mr. Puranik 
High Court Government Pleader that the 
plaintiff is entitled to succeed even on the 
basis of the original plaint since, accord- 
ing to him, the contract entered into by 
the plaintiff with the first defendant was 
one in exercise of the statutory power of 
the State under the Excise Act, and not 
one entered into under the Executive 
Power of the State, and that the contract 
is not void even if it is not in compliance 
with Article 229 of the Constitution of 
India. He relied on the decision in State 
of Mysore v. Dasappa Naidu, (1968) 1 Mys 
LJ 69, wherein it has been held that if a 
contract is made on behalf of the State in 
exercise of its statutory power, Art. 229 
(1) of the Constitution has no application. 


1974 


That was a case in which a contract haa 
been made under Section 25 of the My- 
sore Excise Act. We have to consider 
whether the plaintiff is entitled to succeed 
on the basis of the original plaint itself. 
In para 2 of the plaint, it is alleged that 
the defendants took up a contract of 
vending toddy and obtained licence there- 
after agreeing to pay a monthly rentai of 
Rs. 12,401 and other cesses, and defaulted 
after October 1954 in the payment of the 
monthly ventals. The cause of action is 
stated to be on 1-10-54 and the subse- 
quent dates of default. The defendants 
called for certain particulars under Or. VI, 
R. 5, C. P. C. The particulars sought for 
were whether the contract referred to in 
Para 2 of the plaint was oral or written 
the date on which the same was entered 
into, the terms thereof and if written 
calling upon the plaintiff to produce the 
same to the Court. 

In reply, the particulars furnished by 
the plaintiff were as follows: 


“The contract of vending toddy in 
Hoskote Taluk commenced from 1-7-1954. 
The excise sale was held bv the Deputy 
Commissioner as per Excise Rules. The 
defendants bid in the publice auction 
and as they were the highest bid- 
ders, they were given the said contract as 
per the Rules. They also agreed to pay 
a monthly rental and other cesses leviabie 
under Excise Law.” 


In the written statement of the first de- 
fendant, it was alleged that the Deputy 
Commissioner executed a written apree- 
ment in favour of the defendant which is 
with the plaintiff and that the said con- 
tract is illegal and void as the Deputy 
Commissioner has no power to enter into 
such a contract on behalf of the State. 

In the reply statement, it was stated 
that it is not true that the Deputy Com- 
missioner entered into any written con- 
tract with the defendants as averred in 
the written statement of the first defen- 
dant and that the first defendant is put 
to strict proof of the same. Ext. P-] is 
the notification dated 3-4-1954 giving 
notice that the exclusive privilege of sell- 
ing country liquors ete.. in the District oi 
Bangalore, Mandya, Mysore and Hassan 
would be put up to public auction by the 
Deputy Commissioners of the District 
concerned or the Revenue Assistant Com- 
missioners on the dates and at places des- 
cribed in the schedule annexed to the 
notification and subject to the conditions 
set forth in the notification. 


Ext. P-2 is the unregistered security 
pond executed by the defendants, It sta- 
tes that there is an excise contract in the 
name of the first defendant and that the 
properties mentioned therein are given as 
security for the abovesaid contract. Ext. 
P-3 is a statement of payments prepared 
on the basis of the relevant register show- 
ing the amounts due on the 10th of every 
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month during the period of the contract, 
the amounts credited by the first defen- 
dant ag well as the amounts adjusted to- 
wards his account and the balance due 
from the first defendant. Ext. P-4 series 
are the documents executed by the first 
defendant. They are nine in number. 
They refer to different toddy shops. They 
state that the first defendant undertakes 
to advide by the terms and conditions em- 
bodied in the licence referred to therein 
granted by the Deputy Commissioner in 
his favour in respect of the shops for sale 
of toddy. None of these documents con- 
tains the terms of the contract between 
the parties, The liability of the first de- 
fendant cannot be established by relying 
upon any of these documents. Ext, P-4 
series refer to but do not set out the con- 
diticns and terms contained in the licen- 
ces issued by the Deputy Commissioner in 
respect of each of the shops. Unless the 
licences are produced it is not possible to 
ascertain the terms of the contract. 
Hence, the liability of the first defendant 
cannot be ascertained in the absence of 
proof of the terms of the contract entered 
into by the first defendant with the plain- 
tiff. The liability of the second defendant 
depends upon the liability of the first de- 
fendant since he is merely a surety. Iņ 
spite of the particulars having been valied 
for by the first defendant from the plain- 
tiff before the written statements were 
filed, the plaintiff has not furnished the 
required particulars, The plaintiff has not 
stated whether the contract is in writing 
or not. Though the plaintiff was asked 
to produce the documents relied upon by 
it ta the Court, the plaintiff has not pro- 
duced the same before the filing of tne 
written statement. Even thereafter. the 
plaintiff has failed to produce the docu- 
ment or documents which set out the 
terms of; the contract between the first 
defendant and itself even during the trial. 


It was contended by Mr. Puranik, 
that the first defendant has admitted nis 
liability to pay Rs. 62,005/- in his written 
statement. In para 3 of the original plaint 
it was stated that the monthly rental aue 
from October 1954 to April 1955. after 
adjusting the security deposit for the 
months of May and June. was Rupees 
64,939-12-9. In the written statement, the 
first defendant stated that the amount of 
Rs, 64.989-12-9 claimed in item 1 of para 3 
of the plaint is not correct and that if 
would be only Rs. 62,500/-. But it was 
further contended in the written stale- 
ment that the Deputy Commissioner had 
executed a written agreement in favour 
of the defendant: which is with the 
plaintiff and that it is illegal and void. He 
also pleaded that subsequent to October 
1954, the right of selling toddy was put 
to auction by the plaintiff and even if 
there had been a valid contract. it had 
been terminated, He further pleaded that 
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he is not liable to pay the suit amount 
om prayed for dismissal of the eae S 
Sul 

Under these circumstances, fie alle- 
gations referred to in the written state- 
ment cannot be construed as an admis- 
sion to pay Rs. 62,005/-. The defendant 
only contested the correctness of ‘the cal- 
culation made by the plaintiff to arrive at 
the figure Rs. 64,989-12-9 and stated that 
the proper calculation would only show 
the figure Rs, 62,005/-, Since the plain- 
tiff has failed to prove the terms of the 
contract and since there is no admission 
on the part of the first defendant, the 
plaintiff is not entitled to claim any 
amount from the first defendant on the 
basis of the contract alleged to have been 
entered into by the first .defendant in 
favour of the plaintiff. Hence, the plai- 
tiff cannot also ask for any relief against 
the second defendant: 

9. The appeal is therefore allow- 
ed. the judgment and decree of the 
lower Court are set aside.and the suit is 
dismissed. In the circumstances of tne 
case, the parties shall bear their own costs 
in this appeal, 

_Appeal allowed. 
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S. Sidde Gowda and others, Peti- 
tioners v. Mysore State Transport Aprel- 
late Tribunal and others, Respondents. 


Writ Petns. Nos, 155, 1391. and 2337 
of 1972, D/- 7-9-1973. 


Index Note: — (A) Motor Vehicles 
Act Nee | Section 58 (2) (as amended by 
Act 59 of 1969) — Amended provision 
brought into force from 1-11-1970 — Pro- 
vision if applicable to permits issued prior 
to 1-11-1970. 


Brief Note: — (A) Where the amend- 
ment of S. 58 (2) providing for an applica- 
tion for renewal of a stage carriage permit 
at a point of time not less than 120 days 
before the date of expiry of the permit, 
was brought into force from 1-11-1970 
and the permit holder applying for rene- 
wal of vermit after that date had ample 
time to make the application in accord- 
ance with the amended provision but he 
made the application within the period 
specified in the unamended Section 58 (2) 
because the application was in respect of 
the permit granted before 1-11-1970, his 
conduct in not applying within the time 
available under the amended provision 
would disentitle' him to any relief. AIR 
1955 Raj 97, Referred to. (Paras 3 & 6) 

(The ‘question of renewal of permits 
expiring in the month of February 1971 
left open.) ` 


BR/CR/A844/74/GMJI 


S. Sidde Gow da v. M. S. T. A. Tribunal 


A.I. RB. 


Index Note: — (B) Motor Vehicles 
Act (1939), Section 58 (3) — Sub-sec. (3) 
is special provision made in special law 
governing matter of condonation of delay 
~-— Operation of Section 5, Limitation Act 
(1963), is excluded under Section 29 (2) of 
that Act. (X-Ref:— Limitation Act (1963), 
Sections 5 and 29 (2).) (Para 8) 


Cases Referred: Chronological: Paras 


AIR 1955 Rai 97 = 1954 Rai LW 615 (FE). 
Jethmal v. Ambsingh 4 


P. Shankarappa, M. R, V. Achar and 
C. S5. Shanthamallappa, for Petitioners; 
V C. Brahmarayappa (Govt, Pleader). for 
Respondents Nos, 1 & 3. 


ORDER:— All these petitions raise a 
common question of law and therefore 
they are disposed of together by a com- 
mon order. W. P.-2337/72 has been post- 
ed for admission only. 


2. All these petitioners are stage 
carriage operators, They had permits 
valid upto certain periods. In W. P. 1391/ 
72 the permit was valid upto 13-3-1971. 
In W. P. 155/72 the permit was valid till 
30-6-1971. In W. P. 2337/72, which is 
posted for admission, the permit was valid 
upto 31-3-1971. Pursuant to the provi- 
sions of Section 58 of the Motor Vehicles 
Act. all of them have applied for renewal 
of their respective permits on 6-4-1071, 
19-12-1970 and 30-12-1970 respectively. 
According to the provisions in force privr 
to 1-11-1970, they were entitled to appiy 
for renewal at a point of time not less 
than 60 days before the date of expiry of 
their permits, The said provision regard- 
ing the limitation prescribed for applica- 
tion for renewal of a permit, was amend- 
ed by the Motor Vehicles (Amendment) 
Act, 1969, (Act 56 of 1969). It is common 
ground that this Act was brought into 
force from 1-11-1970. By Section 25 of 
that Act Section 58 (2) of the Motor Vehi- 
cles Act was amended providing for an 
application at a point of time which is 
not less than 120 days from the date of 
expiry. The applications concerned in 
W. Ps. 155 and 1391/1972 were rejected 
by the Regional Transport Authority, The 
application concerned in W. P. 2337/72 
was rejected by the State Transport Au- 
thority. The petitioners appealed to the 
appropriate Tribunals, namely. the State 
Transport Appellate Tribunal and the 
Mysore Revenue Appellate Tribunal, un- 
successfully. Hence, these petitions, 

3. On behalf of the petitioners, it 
is contended that the aforesaid amend- 
ment which came into force from 1-ii-~ 
1970 would not affect permits which were 
granted earlier to that date and the per- 
mit holders would be entitled to avail 
themselves of ‘the period of limitation 
specified in Section 58 (2) as in force prior 
to the aforesaid amendment. AIl the ap- 
plicants herein, however, have preferred 
their applications for renewal well with- 
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in the period specified in the unarnended 
Section 58 (2) of the Motor Vehicles Act. 
But it is seen from these applications that 
all of them could have applied for such 
renewal subsequent to the coming into 
force of the amended provision and in 
compliance with it. Their conduct in not 
applying within the time available would 
show that they had misunderstood the 
scope of the amended Section 58 (2) or 
were totally ignorant of it. In either 
event, in law they would be disentitled to 
relief. In this state of affairs, it is not 
possible to postulate that any vested right 
of theirs was really affected in reality. 
Except for the petitioners in W. P, 1391/ 
72, who had hardly three days time to 
apply for such renewal after 1-11-1970, 
the date of coming into force of the am- 
ended provision, the others had ample 
time to make the applications for renewal 
jin accordance with the amended provi- 
sion, 

4, The true legal position in this 
behalf has been set out by a Full Bench 
of the Rajasthan High Court in Jethmal 
v. Ambsingh, AIR 1955 Rai 97 (FB). It 
reads thus: 

“Although a law of limitation is pri- 
marily a law relating to procedure and as 
such comes into effect right from the 
moment it has been enacted and governs 
all proceedings instituted thereafter and 
thus has retrospective operation, there is 
overwhelming authority in favour of the 
principle that where a subsequent law 
curtails the period of limitation previous- 
ly allowed, and such law comes into force 
at once, it should not be allowed to have 
retrospective effect, which it would other- 
wise have, so as to destroy pre-existing 
vested rights of suit, because the giving 
of such retrospective effect amounts to 
not merely a change in procedure but a 

_forfeiture of the very right to which the 
procedure relates.” 


5. The above enunciation has to be 
understood in the context of the destruc- 
tion of a right vested in a party who is 
governed by certain law of limitation, the 
period referred to therein: having been 
curtailed by a later law. 


6. A similar situation occurred 
while re-enacting the Limitation Act of 
- 1908 by the Limitation Act of 1963. In 
order to cover situations such as those 
present in the instant case, a provision 
has been expressly enacted in Section 30 
(b) whereby a special period of limitation 
has been prescribed in regard to such 
cases, Such a provision has been absent 
in the instant case. But in view of the 
fact that ‘the petitioners in these cases had 
time to comply with the amended pro- 
visions of the Act, I do not feel inclined 
to accept the submissioii that as a rule 
this provision should not be made applic- 
able to all permit holders whose permits 
have heen issued prior to 1-11-1970. To 
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hold otherwise, it would mean thet the 
effect of the amended provision of Sec- 
tion 58 (2) would remain in abeyance 
until all such perrnits are renewed by 
having recourse to the unamended provi- 
sions of Section 58 (2) prior to amend- j 
ment. Such could not be the intention o: 
the Legislature. As observed in the afere- 
said enunciation, this law is intended to 
take effect immediately and therefore 
must apply to all applications for renewal 
made subsequent to this amendment. 


T. It is no doubt true. as pointed 
out by Sri Venkatanarasimhachar, the 
learned Counsel appearing on behalf of 
the petitioner in W., P. No. 2337/72, that in 
this view of the law. it would give rise to 
a certain anomalous situation that rene- 
wals of permits expiring in the month of 
February 1971 could not be effected at all, 
in that any application for renewal in re- 
gard to them would necessarily be barred 
by time even on 1-11-1970. I am however 
not confronted with such a situation in 
the present case and, therefore, do not 
propose to examine this anomaly in 
depth. 


a 

8. An additional contention was 
raised in W. P. No. 2337/72. It is that 
Section 5 of the Limitation Act would still 
be applicable and therefore his applica- 
tion under that provision filed along with 
the application for renewal of the permit 
ought to have been considered in the 
light of the provisions of that Section. I 
am unable to accede to this contention. 
‘Under Section 29 (2) of the Limitation 
Act of 1963 the operation of Sections 4 to 
23 of the Limitation Act: must be deemed 
to be excluded, if a similar provision had 
been made in any special or local law. 
Section 58 (3) of the Motor Vehicles Act 
is in the circumstances, a special provision 
made in a special law governing the mat- 
ter of condonation of delays in making 
applications for renewal, That section 
provides that when the period of delay 
did not exceed 15 days it was open to the 
authority to condone the same on suffi- 
cient cause shown and on payment of the 
prescribed fee. I do not therefore agree 
with this contention. Hence, all the con- 
tentions fail. 

9, These petitions are therefore 
dismissed. There will be no order as to 
costs. 


Ramappa 


Petitions disrmiss23, 
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Index Note: — (A) Hindu Law — 
Partitien — Adoption by ceceased copar- 
cener’s widow after partition between 
surviving coparceners — Right of adopt- 
ed son to accretions. . 

_ Brief Note: — (A) Any property ac- 
quired by the other coparceners with the 
aid of the joint family property which 
was subject to partition, is also impres- 
sed with the character of joint familv 
property. Any partition that may 
have taken place between the members of 
the coparcenary prior to the adoption 
would have no effect on the above ques- 
tion, and hence, an acquisition made by 
any of the coparceners who were parties 
. to the partition, with the aid of the family 
property cannot be considered as separate 
property in their hands. Such acquisition 
also has to be treated as joint family pro- 
perty. It would be illogical to hold that 
when the property which belonged to the 
joint family at the time of 'the death of 
the adoptive father is available for parti- 
tion, any property acquired with the aid 
such property would not be available for 
partition. AIR 1957 Bom 214 (FB), Fol- 
lowed; AIR 1954 SC 379, Distinguished. 

(Para 12) 

Index Note :— (B) Civil P, C. (1908), 
Order 20, Rules 18 and 12 — Suit for 
partition and separate possession — 

(contd. on col. 2) 


Irappa v. Ramappa (Venkataramiah J.) 


A. I. R. 


oe of past and future mesne pro- 
S. 
Brief Note :— (B) Held on facts that 

the Court was not right in directing de- 
fendant to pay 'the past mesne profits and 
m respect of future mesne profits the pro- 
per direction had to be given under R. 18 
(1) and not under Rule 12 of Order 20, 
Civil P. C. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1957 Bom 214 = 59 Bom LE 176 
(FB), Krishtappa Venkatappa v. Gopal 


Shivaji Ramachandra Kulkarni 11 
AIR 1954 SC 379 = 1955 SCR 1, Srinivasa 
Krishnarao v. Narayan Devji ik 


AIR 1943 PC 196 = 70 Ind App 232. Anant 
Bhikappa v. Shankar Ramchandra 11 


V. Krishna Murthy, for Appellants; 
K. A. Swamy (for No. 1) and S. Vijaya- 
shankar (for 3. 5 (A) to 5 (C)), for Res- 
pondents, 


VENKATARAMIAH, J.:— Agegrieved 
by the decree passed in Civil Suit No. 3 
of 1968 on the file of the Civil Judge, 
Bijapur, the plaintiffs therein have filed 
the above appeal and the ist defendant 
therein has filed cross-objections. The 
said suit was instituted by the plaintifis 
for partition and separate possession of 
the share of the plaintiffs in the suit pro- 
perties. The parties to the suit are relat- 
ed to each other as follows :— 


TRAPPA 


Lakshmappa 
(Died on 8-1-1952) 
=a 








| 


Sangappa.wife Ningawwa Hanumappa Chennawwa, 
(Died on a (Deft. 4) (Deft. 5) 
| | | ] 
Trappa Ramappa Neelawwa Kasawwa 
(Died 6n 29.3-38) (Deft. 1) (Deft. 2) (Deft. 3) 


Wife Lakshmibai (PIE. 2) 


| 
lrappa (adopted on 16.5.1962) (Plff. 1) 


The propositus Irappa hed one son by 
name Lakshmappa. Lakshmappa had two 
Sons and a daughter by name Sangappa, 
Hanumappa and Chennawwa (defendant 
5). It is stated that Hanumappa relin- 
quished his interest in the suit properties 
on 3-5-1941. That on 7-9-1951 a partition 
took place between Lashmappa and his 
son Sangappa, At that partition the pro- 
perties described in plaint Schedule ‘A’ 
five items in Schedule ‘B’ and some mov- 
ables were allotted to the share of San- 
gappa and the properties described in 
Schedule 'Œ were allotted to Lakshmap- 
pa. On the same day a partition took 
place between Sangappa and his only sur- 
viving son Ramappa, defendant-1 (his first 
son lIrappa having died on 29-3-1938). 
Thereafter plaintiff-1 was taken in adop- 


tion by Lakshmibai, plaintiff-2, the widow 
of Irappa, the first son of Sangappa, tto 
her husband. Sangappa died on 20-4-1965 
leaving behind him his widow Ningawwa, 
defendant-4, his son defendant-1 and two 
daughters Neelawwa (defendant-2) and 
Kesavva (defendant-3), Lakshmappa exe- 
cuted a Will on 7-9-1951 bequeathing the 
properties which were allotted to his 
share (Plaint 'C schedule properties) in 
favour of his daughter Chennawwa, de- 
fendant-5. Lakshmappa died on 8-1-1952. 

sae The case of the plaintiffs is that 
the lst plaintiff is the adopted son of 
Irappa, the first son of Sangappa by vir- 
tue of adoption which took place on 
16-5-1952, and that he was entitled to a 
share in all the properties described in 
the plaint Schedule A to D, It is further 


í 
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pleaded that the partition which took 
place between Lakshmappa and Sangap- 
pa. the partition which took place between 
Sangappa and Ramappa. defendant-1, and 


the will executed by Lakshmappa on 7-9-51. 


were inoperative and not binding on the 
plaintiff-1 and he is entitled to claim par- 
tition in respect of those properties not- 
withstanding those transactions, It was 
alternatively pleaded that the two parti- 
tions and the Will which came into exis- 
tence on 7-9-1951 were collusive and sham 
transactions and ‘therefore ineffective. 


3-4. The defendants denied the 
validity of the adoption of plaintiff-1 by 
plaintiff-2. They also pleaded that the 
partition deeds and the Will which came 
into. existence on 7-9-1951 were not sham 
and collusive transactions, With regard 
to two items of properties, namely, Sur- 
vey Nos. 83/2 and 91 described in Sche- 
dule ‘B’ of the plaint, it was contended 
that they were the self-acquisitions of the 
first defendant and were not therefore 
available for partition, The Court below 
while upholding the adoption of the Ist 
plaintiff by the 2nd plaintiff passed a pre- 
liminary decree in favour of the plaintiffs 
for 6/20th share instead of 6/15th share 
claimed in the plaint in the properties 
described in plaint schedules ‘A’ and ‘B’ 
and at serial 1 and 7 in Schedule ‘D’. It 
upheld the plea of the defendants that the 
partitions and the Will dated 7-9-1951 
were true and genuine and accordingly 
nefatived the case of the plaintiffs with 
regard to properties described in plaint 
‘C’ schedule, The Court below negatived 
the contention of the defendants that the 
lands bearing Survey Nos. 83/2 and 91 
which were acquired jin 1963 and 1964 
were the self acquisitions of the first de- 
fendant. It therefore, held that those two 
items were also available for partition. 
The Court below further ordered that the 
defendant should pay in all Rs. 1,300/- by 
way of past mesne profits for six years 
prior to the date of suit to the plaintiffs 
and further directed an enquiry into the 
future mesne profits under Rule 12, O. 20, 
Civil Procedure Code. Aggrieved by the 
decree passed by the Court below the 
plaintiffs have filed this appeal in so far 
as it related to the determination of the 
share of the plaintiffs in the properties 
and in so far as the decree of the Court 
below rejected the case of the first plain- 
tiff in regard to the plaint ‘C’ schedule 
properties, The first defendant has filed 
cross-objections challenging the finding of 
the Court below on the question cf adop- 
tion of the first plaintiff by the 2nd plain- 
tiff, the finding of the Court below that 
items 83/2 and 91 of plaint ‘B’ schedule 
were divisible and the finding with regard 
to the liability of the defendants to pay 
mesne profits past and future. 

5. We shall first take up the ap- 
peal of the plaintiffs for consideration. 
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The first ground relates to the genuine- 
ness and binding nature of the two parti- 
tion deeds and the will which came into 
existence on 7-9-195). 
x * k - * 
In the circumstances, we are of the opin- 
ion that the finding of the Court below 
that the three documents, viz.. the parti- 
tion Deed between Lakshmappa and San- 
gappa {Ex. D-27)} the partition deed be- 
tween Sangappa and his son Ramappa, 
Defendant-1 (Ex. D-26) and the- Will of 


“Lakshmappa (Ex. D-28) are not collusive 


documents, but genuine documents bind- 
ing on the parties, has got 'to be affirmed. 


6. The plaintiffs have not made 
out any case, at any rate, to reopen the 
partition which took place between Lak- 
shmappa and Sangappa (Ex. D-27). It 
therefore, followed that under the Will, 
Ex. D-28, the 5th defendant Chennawwa, 
the legatee thereunder, acquired title to 
the properties described in plaint 'C’ sche- 
dule, which had been allotted in favour of 
Lakshmappa under Ex, D-27. We, further 
hold that the properties described in 
plaint ‘C’ schedule are not available for 
partition and those properties have been 
rightly excluded by the Court below from 
the purview of the suit. 


i 7. At the conclusion of the hear- 
ing, learned Counsel for both the parties 
appearing in this appeal, submitted that 
the allotment of 6/20th share in the divi- 
sible properties to the plaintiffs made in 
the preliminary decree passed by the 
Court below may be confirmed. Hence. 
we do not propose to go into the question 
whether the plaintiffs have been allotted 
a proper share or not in this appeal. 


ri 


8. No other point arises for ċonsi- 
deration in the appeal filed by the plain- 
tiffs. The appeal, therefore, has to fail. | 


9, We shaill now advert to the 
cross-objections filed by Defendant-1. We 
hereby record the submission rightly 
made by the counsel for defendant-1. in 
view of the overwhelming evidence avail- 
able in the case, that he would not question 
the finding recorded by the Court below 
on the validity of the adoption of plain- 
tiff-1 by plaintiff-2. Hence, nothing more 
need be stated about that question while 
dealing with the cross-objections. 


10. The second question raised in 
the cross-objections relates to the twa 
lands bearing S. Nos. 83/2 and 91 describ- 
ed in the Plaint B Schedule. They were 
acquired in the name of defendant-1 on 
1-7-1963 and 17-4-1964 respectively after 
the partition between Sangappa and de- 
fendant-l1, was effected under Ex. P-27. 
Although it was not disputed that these 
two items of property were acquired with 
the aid of the other family properties. it 
Was argued by Sri K. A. Swamy that be- 
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cause these two items had been acquired 
after the partition between Sangappa and 
defendant-1 took place and long after 
the death of the adoptive-father of plain- 
tiff-1, they should be excluded from the 
scope of the partition suit. In other words, 
he contended that they should be treated 
as separate properties of defendant-1. 


11. Reliance was placed by Sri K. 
A. Swamy, in support of the above con- 
tention, on the decision of the Supreme 
Court in Srinivasa Krishnarao Kango v. 
Narayan Devji Kango, AIR 1954 SC 379, 
in which it was held that the doctrine of 
relation back as expounded by the Privy 
Council in Anant Bhikappa v. Shankar 
Ramchandra, AIR 1943 PC 196 extended 
only 'to the properties of the family and 
not to the properties inherited by any of 
the members of the coparcenary from col- 
laterals prior to the date of adoption. In 
that context, the Supreme Court observed 
that when an adoption is made by a 
widow of either a coparcener or a sepa- 
rated member, then the right of the ad- 
opted son to claim properties as on ‘the 
date of the death of the adoptive father 
by reason of the theory of relation back 
is subject to the limitation that alienations 
made prior to the date of adoption are 
binding on him, if they were for purpo- 
ses binding on the estate, and that the 
relation back to the right of an adopted 
son is only ‘quoad’ the estate of the ad- 
optive father, The Supreme Court was 
not concerned in the above case whether 
the properties acquired with the aid of 
the properties, which formed the joint 
family estate at the time of the death of 
adoptive father, could be a subject-mai- 
ter of partition or not. On this question, 
we have a decision of the Full Bench of 
the High Court of Bombay in Krishtappa 
Venkappa v. Gopal Shivaji Ramachandra 
Kulkarni, AIR 1957 Bom 214 (FB). in 
which it is observed as follows: 


“With regard ‘to accretions, it is clear 
that the adopted son must have his share 
in the accretions to the property which 
remained with the dividing coparceners. 
He would also have his share in any in- 
come earned with the aid of the property 
which was originally joint family proper- 
ty.” 


12. We are in respectful agree- 
ment with the observations of the Full 
Bench of the High Court of Bombay, for 
it would be illogical to hold that when 
the property which belonged to the joint 
family at the time of the death of the ad- 
optive father is available for partition 
any property acquired with the aid of 
such property would not be available for 
partition. It is reasonable to hold that any 
property acquired by the other coparce- 
ners with the aid of the joint family pro- 
perty which was subject to partition, is 
also impressed with the character of joint 
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family property, Any partition that may 
have taken place between the members of 
the corparcenary prior to the adoption 
would have no effect on the above ques- 
tion. and hence, an acquisition made by 
any of the coparceners who were parties 
to the partition, with the aid of the fami- 
ly property cannot be considered as sepa- 
rate property in their hands. Such ac-| - 
quisition also has to be treated as joint 
family property. 

13. The above view can be justi- 
fied in another way. It is settled law that 
when the property of a joint family comes 
into the hands of a sole surviving copar- 
cener, it continues to retain the character 
of joint family property although there is 
no other coparcener in the family and the 
right of alienation of the sole surviving 
coparcener may be uninhibited and any 
accretion thereto or acquisition made by 
the sole surviving coparcener with its aid 
would also be joint family property. 
When a male child is born to him, such 
child would become entitled to all the 
rights of a coparcener in the joint family 
property, including accretions ‘thereto or 
property acquired with its aid. In a case 
where there has been a partition prior to 
the adoption and the properties of the 
family have passed on into the hands of 
divided members of the family, the posi- 
tion cannot be different in so far as the 
above question is concerned. We. there- 
fore, reject the contention of Sri K. A. 
Swamy that the lands bearing S. Nos. 83/2 
and 91 should be treated as separate pro: 
perties belonging ‘to defendant 1. 

14, The last question to be consi- 
dered relates to that part of the decree 
passed by the Court below which directs 
defendant 1 to pay past mesne profits to 
the plaintiffs in respect of the suit lands. 
Although it is averred in the course of 
the plaint that there had been a demand 
for a partition made by the plaintiffs a 
few months prior to the date of the suit, 
no evidence has been placed in support 
of it. The Court below was, therefore, 
not right in directing defendant 1 to pay 
the past mesne profits of Rs. 1,300. In sa 
far as the direction with regard to pay- 
ment of future mesne profits made by the 
Court below. it has to be observed that 
the proper direction that should have 
been given in this case was one under 
sub-rule (1) of Rule 18 of Order 20, Civil 
P. C. and not under Rule 12 of Order 20,| 
Civil Procedure Code. 

15.° The Cross-objections, there- 
fore, succeed in part. The decree for past 
and future mesne profits passed by the 
Court below is set aside. A direction 
is however issued for holding an enquiry 
under sub-rule (1) of Rule 18 of Order 20, 
Civil P. C, for ascertainment of the pro- 
fits payable to the plaintiffs from the date 
of suit till the date of delivery of posses- 
sion of the share of the plaintiffs. 
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16. In the result, ‘the appeal fails 
and it is dismissed. The cross-objections 
are allowed in part as indicated above. 
In other respects, the decree of the Court 
below is confirmed. There will be no 
order as to costs both in the appeal and 
the cross-objections, 

Appeal fails, 





AIR 1974 KARNATAKA 147 (V 61 C 57) 
M. S. NESARGI, J. 


The State of Mysore, Petitioner v. 
Sri Murarao Narasinga Rao, Muthalik De- 
sai and another, Respondents. 


a Petn, No. 3305 of 1968, D/- 15-3- 


(A) Bombay Merged Territories and 
Areas (Jagirs Abolition) Act 1953 (39 of 
1954), Sections 5 (1) (b) and 8 — Interpre- 
tation of — Jagirdar in actual possession 
of uncultivated lands on appointed date — 
Lands whether vest in Government — 
Jagirdar whether entitled to occupancy 
rights — Statute to be so construed as to 
harmonise with and effectuate its object. 
67 Bom LR 291, Dissented from, 


The aim and object of the Jagirs 
Abolition. Act was 'to abolish jagirs of va~ 
rious kinds in the merged territories and 
merged areas in the State of Bombay and 
to provide for matters consequential and 
incidental thereto. In construing the pro- 
visions of the Jagirs Abolition Act the 
principle of harmonious construction has 
to be applied. The expressions used 
therein should ordinarily be understood 
in a sense in which they best harmonise 
with 'the object of the statute, and which 
effectuate the object of the Legislature. 
In. doing so the attempt should be to avoid 
conflict rather than create it. 

(Paras 11, 18, 20) 


The objects and eims of abolishing 
Jagirs have to be borne in mind in under- 
standing and interpreting the provisions 
of Sections 5 and 8. Occupancy rights in 
jagirdars have been recognised by Sec. 5. 
These rights are recognised simultane- 
ously with the abolition of Jagirs and 
vesting of certain pieces of properties in 
the J agirs in the Government. All these 
provisions’ have simultaneously come in~ 
to force. In Section 8 it ‘is specifically 
provided that all righis held by a jagir- 
dar in such property, shall*be deemed to 
have been extinguished and it shall be 
lawful for the collector, subject to the 
general or special orders of the State 
Government, to dispose them of as he 


deems fit, .subject always~to the rights: 
of way and. other rights of the public or’ 


of individuals legally subsisting. It is, 
therefore. essential to achieve the object 
of abolishing the jagir, to extinguish all 
tt A A 
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rights of the jagirdars in such jagirs and 
to vest pieces of properties in iagirs in 
Government so as to enable the Govern 
ment to dispose of the rights in these pro- 
perties as deemed fit by it. The Courts 
should first consider as to which proper- 
ties vest in the State Government under 
Section 8 and thereafter proceed to con- 
sider whether out of the residual proper- 
ties the jagirdar or jagirdars would be en- 
titled to occupancy rights under Section 5. 
(Paras 9, 21) 
On harmonious construction of all the 
provisions of the Aci it cannot be said 
that what vests in the State under Sec- 
tion 8 is what does not come within Sec- 
tion 5 (2). 


Therefore, the uncultivated lands, 
ie., the grazing lands in question where 
grass is generally grown, though in the 
actual possession of the Jagirdar on the 
appointed date. vested in the Government 
and the Jagirdar was not entitled to o2- 
cupancy rights and therefore could not be 
recognised: as occupant. (Case law dis- 
cussed), (1965) 67 Bom LR 291, Dissent- 
ed from. (Paras 23, 24) 


(B) Interpretation of Statutes — 
a atomet of objects and reasons — Use 
of, 


It is true that the statement of ob- 
jects and reasons for introducing a parti- 
cular piece of legislation cannot be used 
for interpreting the legislation, if the 
words used therein are clear enough, But 
the statement of objects and reasons can 
be referred to for the purpose of ascer- 
taining the circumstances which led to the 
legislation in order to find out what was 
the mischief which the legislation aimed 
at. In construing an enactment and deter- 
mining its true scope, it is permissible to 
have regard to all such factors as can le- 
Sitimately be taken into account to as- 
certain the intention of the legislature, 
such as the history of the Act, the rea- 
son which led to its being passed. the 
mischief which had to be cured as well 
as the cure as also the other provisions of 
the Statute. (Para 18) 
Cases Referred Chronological Paras 


AIR 1969 SC 971 = (1969) 3 SCR 908, 
Shivshankar Prasad . v, Baikunth Na th 


Singh 
AIR 1965 SC 639 = (1965) 1 SCR n 
Krishnayya v. Seshachalam 20 
AIR 1965 SC 1747 = (1965) 3 sae Pa 
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R. N. Byra Reddy, Advocate-Gene- 
ral, for Petittoner; V. Krishna Murthy, 
for Respondent No. 1. 


ORDER:— The,State has filed. this 
writ petition praving for issue of an ap- 
propriate writ, order or direction calling 
for the records and proceedings in Peti- 
tion No. 227/1966 and Case No. 2940 of 
1965 on the file of the then Mysore Reve- 
nue Appellate Tribunal, Bangalore. (to be 
hereinafter referred to as the Tribunal). 
and quashing the order dated 8-11-1967 
passed thereon by the Tribunal. 


2. This matter arises out of the 
provisions of the Bombay Merged Terri- 
tories and Areas (Jagirs Abolition) Act, 
1953 (to be hereinafter referred to as the 
Jagirs Abolition Act) under which the ap- 
_ pointed date was 1-8-1954. 


3, The necessary facts are that 
respondent-1 was a jagirdar under the 
Jagirs Abolition Act. The jagir village 
held by him was a ‘proprietary jagir vil- 
lage’ under the J agirs Abolition Act. The 
lands in question are grazing lands where 
grass'is naturally grown, and situated in 
this village. They were. on the appoint- 
ed date. in actual possession of respon~ 
dent-1 as provided in Section 5 (1) (b) of 
the Jagirs Abolition Act. Respondent-1l’s 
name came to be entered as an ‘occupant 
under the Jagirs Abclition Act. in the re- 
cord of rights, Certain objections were 
raised by certain members of the public 
in regard to these entries. and demands 
were made to the concerned authorities in 
the Revenue Department for sanction of 
certain areas in the lands in question to 
people belonging to backward classes as 
sites for construction of houses, An en- 
quiry under Section 37 of the Bombay 
Land Revenue Code (to be hereinafter re- 
ferred to as the Code) was held. Al the 
Revenue authorities, including the Divi- 
sional Commissioner, Belgaum. concerned 
with the enquiry. held that the lands in 
question vested in the Government under 
Section 8 of the Jagirs Abolition Act and 
respondent-1 was not entitled to occu- 
pancy rights and, therefore, could not be 
recognised as occupant, Respondent-1 in- 
stituted proceedings before the Tr'bunal 
and the Tribunal decided in favour of 
respondent-l. This is the order that is 
challenged in this writ petition. 


4, The records make it clear that 
the following facts are found either un- 
disputed or established. 

(1) The village in auestion is a pro- 
priétary jagir village. 

(2) the lands in question are grazing 
lands where grass grows naturally and 

(3) the said. lands were, on the ap- 
pointed date, in actual possession of res- 
pondent-] ‘and respondent-1 was securing 


4, š 
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some income from these lands by sale of 
the naturally grown grass ete. 


5, The questions that have arisen 
for determination are: (1) whether in 
view of Section 5 (1) (b) of the Jagirs 
Abolition Act, respondent-1 is entitled to 
occupancy rights, or (2) whether in view 
of Section 8 of the Jagirs Abolition Act, 
the lands vest in the Government, i 

6. Section 5 (1) (b) of the Jagirs 


Abolition Acts reads as follows:— 
(5) (1) Ina proprietary jagir village,— 
a * 


(b) in the case of lands other than 
Gharkhed land, which is in the actual 
possession of the jagirdar or in the pos- 
session of a person other than a perma- 
nent holder holding through or from the 
jagirdar, such jagirdar, 


ET shall be entitled to all the 
rights and shall be liable to all the obli~ 
gations in respect of such land as an oc- 
cupant under the Code or any other law 
for the time being in force:” 


On reading the above provisions indepen~ 
dently of the other provisions in the 
Jagirs Abolition Act, it appears that res- 
pondent-1 would be entitled to be recog- 
nised as an occupant. in regard to the 
lands in question, under the Code. 

7. Section 8 of the Jagirs Aboli 
tion Act, reads as follows:— 


“All public roads, lanes and paths, 
the bridges, ditches, dikes and fences. on 
or beside the same, the bed of the sea and 
of harbours, creeks below high water 
mark, and of rivers, streams. nalas, lakes, 
wells and tanks and all canals and water 
courses, and all standing and flowing 
water, all unbuilt village site lands. all 
waste lands and all uncultivated lands 
(excluding lands used for building or 
other non-agricultural purposes} which 
are situate within the limits of anv iatir 
village. shall, except in so far as any 
rights of any person other than the jagir- 
dar may be established in or over the 
same and except as may otherwise be 
provided by anv law for the time be'ng 
in force, vest in and shall be deemed to 
be, with all rights in or over the same or 
appertaining thereto, the property of the ` 
State Government and all rights held by 
a jagirdar in such property shall be deem- 
ed to have been extinguished and it shall 
be lawful forsthe Collector, subject to the 
general or special orders of the State Gov- 
ernment, to dispose them of as he deems 
fit. subject always to the rights of way | 
and other rights of the public or of indi- 
viduals legally subsisting. 

Explanation: For“the purposes of this 
section ‘land shall be deemed to be uncul- 
tivated if it has not been.: cultivated 
for a continuous period of three vears 
immediately before the appointed date.” 


There. can be no doubt that the lands in 
question are ‘uncultivated lands’ mention= 
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ed in the above provision. The explana- 
tion to Section. 8 has not been called into 
application in this case. Reading of Sec- 
tion 8. independently of the othe. provi- 
sions of the Jagirs Abolition Act, makes it 
appear that the lands in question vest in 
the State Government. 


8. It is. therefore, seen that so far 
as the type of the lands involved in he 
petition is concerned, the above two pro- 
visions in the Jagirs Abolition Act. ap- 
pear to overlap. 


9. The learned Advocate-General 
appearing on behalf of the State vehe- 
mently argued that the aims and ob- 
jects of the Jagirs Abolition Act should 
be borne in mind and the principle of 
harmonious construction of the provisions 
of a Statute should be taken into consi- 
deration while interpreting the above two 
provisions. He urged that according to 
the above two principles, the Courts 
should first consider as to which proper- 
ties vest in the State Government under 
Section 8 of the Jagirs Abolit'on Act and 
thereafter proceed to consider whether 
out of the residual properties the jagirdar 
or jagirdars under the Jagir- Abo'lion 
Act would be entitled to occupancy rights 
ead section 5 of the Jagirs Abolition 

ct. 


10. Sri V. Krishna Murthy, the 
learned Advocate appearing on behalf of 
respondent-l, contended that there is no 
non obstante clause in Section 8 of the 
Jagirs Abolition Act and therefore Sec- 
tion 5 is independent of Seciion 8 and, 
hence. what a jagirdar is entitled to under 
Section 5 cannot be regarded as having 
been taken away by Section 8. He fur- 
ther urged that when once a jagirdar be- 
comes entitled to occupancy rights under 
Section 5 of the Jagirs Abolition Act, pro- 
visions of Section 8 would not at all be 
called into play and even if according to 
Section 8 the very property can be re- 
garded as vesting in the State Govern- 
ment, it cannot. under the scheme of the 
Act, be held that such property vests in 
the State Government in spite of the pro- 
visions of Section 5 of the Jagirs Aboli- 
tion Act. He placed reliance on the deci- 
sion of the Bombay High Court in Amba- 
bai .Janhavibai v. State of Maharashtra, 
67 Bom LR 291 and on the decision in 
Mavinkurve v, Madhavsinghiji, AIR 1965 
SÇ 1747. In the decision.in Ambabai’s 
case the provisions of the Bombay Per- 
sonal -Inams Abolition Act, 1952 (to, be 
hereinafter referred to as the Inams Abo- 
lition Act); have been considered. In 
Mavinkurve’s case the provisions of the 
Jagirs Abolition Act have been consider- 
ed. 

11. There can be no doubt that 
harmonious constructions of all the provi- 
sions in the Jagirs Abolition Act is called 
tor. j . 


State v. Murarao (Nesargi J.) 


[Frs. 7-15] Knt. 149 


12. The aim and object of the 
Inams Abolition Act was to abolish per- 
sonal inams in the State of Bombay. By 
Section 4 of the Inams Abolition Act. all 
personal inams and rights in respect of 
such personal inams were deemed to have 
been extinguished with effect from and on 
the appointed date, save as expressly 
provided by the provisions of the Act. 
Section 5 (1) of the Inams Abolition Act 
mace the inam village or the inam land 
liable to payment of land revenue. Sec- 
tion 5 (2) of the Inams Abolition Act 
maae an inamdar, in respect of the inam 
land in his actual rossession. entitled to 
all the rights and liable to all obligations 
as an occupant, under the Code, in res- 
pect of such land. It may be mentioned 
here itself that uncultivated grazing lands 
where grass was growing naturally and in 
actual possession of the inamdar. would 
naturally be included in this provision. 
By Section 7 of the Inams Abolition Act, 
all public roads, lanes and paths. bridges, 
ditches, dikes, fences etc.. and all unculti- 
vated lands (excluding lands used for 
building or other non-agricultural purpo- 
ses) were made to vast in the State Gov- 
ernment. It is, in my opinion. appro- 
priate to mention here that Section 5 (2) 
(a) of the Inams Abolition Act is in no 
way different from Section 5 (1) (b) of 
the Jagirs Abolition Act and Section 7 of 
the Inams Abolition Act is almost in pari 
materia with Section 8 of the Jagirs Abo- 
liticn Act, 


13. The aim and object of the Ja- 
girs Abolition Act was to abolish jagirs 
of various kinds in the merged territories 
and merged areas in the State of Bombay 
and to provide for matters consequential 
and incidental thereto. By Section 3 of 
the Jagirs Abolition Act, all jagirs. were 
deemed to have been abolished, save as 
expressly provided by or under the provi- 
sions of the Act, on and from the appoint- 
ed date, As already narrated. the Jagirs 
Abolition Act by Section 5 (1) (b), recog- 
nised that jagirdars in regard to lands 
other than Gharkhed lands in their actual 
possession, were entitled to rights of an 
occupant under 'the Code. The Act. by 
Section 8, vested certain pieces of proper- 
ties in jagir villages, in the State Govern- 
ment. 


14. Tt is, therefore, manifest that 
the principle governing the interpretation 
of the provisions of Sections 4, 5 and 7 
of the Inams Abolition Act and the provi- 
sions of Sections 3. 5 and 8 of the Jagirs 
Abolition Act would be one and the same. 


15. In Rangildas v. Collector of 
Surat, AIR 1957 Bom 270. the Bombay 
High Court considered Sections 4, 5 and 7 
cf the Inems Abolition Act in regard ta 
certain inam lands which fell within the 
category of ‘uncultivated lands’ (exclud- 
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ing lands used for building or other non- 
agricultural purposes) in Section 7 of the 
Act. It was held that by Section 4 not 
only all personal inams but also all rights 
which were subsisting in respect of such 
personal inams. were extinguished so that 
any privileges that an inamdar enjoyed 
in respect of an inam village or land 
ceased to be available to him from the 
appointed date. It was also held that the 
enumeration of ‘lands used for building or 
other non-agricultural purposes’ is un- 
doubtedly in terms an exception to Sec- 
tion 7 and by no stretch of imagination 
can that be deemed to be an exception to 
Section 5. Their Lordships found that 
all that happened by reason of the exclu- 
sion of such lands from the operation of 
Section 7 of the Act was that such lands 
do not vest in the State Government, but 
they remain liable, as other inam lands 
and inam villages do. to assessment to 
land revenue. The said case went up to 
the Supreme Court and the decision of 
the Supreme Court is Rangildas v. Col- 
lector of Surat, AIR 1961 SC 281. The 
main contention all through was that Sec- 
tion 7 of the Inams Abolition Act created 
an exception to Sections 4 and 5 with res- 
pect to lands of inamdars used for build- 
ing or for other non-agricultural purposes 
and, therefore. the appellant’s inam land 
which was used entirely for non-agricul- 
tural purposes (namely, building) could 
not be assessed to land revenue under 
Section 5 of the Act. The Supreme Court 
found that there was no warrant for. hold- 
iug that Section 7 was an exception to 
Secticns 4 and 5 of the Act. It was point- 
ed out that Section 4 abolished personal 
inams and the rights of inamdars with pes- 
pect to such inams and Section 5 made 
ali inam villages or inam lands subject 
to the payment of full assessment of land 
revenue in accordance with the Code, and 
Section 7 dealt with vesting of certain 
parts of inam lands in the State (namely, 
public roads, lanes and paths, all unbuilt 
village site lands all waste lands and all 
uncultivated lands and so on), ang further 
that an exception had been made so far as 
vesting was concerned, with respect to 
lands used for building or other non-agri- 
cultural purposes by the inamdar. The 
result of this exception was summarised 
as follows by the Supreme Court: 


“The result of the exception is that 
such inam lands do not vest in Govern- 
ment and remain what they were before 
and are thus subject to the provisions of 
Sections 4 and 5 of the Act, The appel- 


lant therefore cannot claim because of the - 


exception contained in S. 7 that the lands 
excepted from vesting are not subject to 
Sections 4 and 5 of the Act. The argu- 
pee therefore based on Section 7 must 
ail.’ 


What has been clearly held by the Sup- 
reme Court is that the lands which do not 


state v. Murarao (Nesargi J.) 


A.I. R. 


fall within the categories mentioned in 
Section 7 of the Inams Abolition Act, will 
retain their original character but will be 
subject to payment of land revenue under 
the Code as provided in Sections 4 and 5 
of the Inams Abolition Act. Ig did not 
accept the contention that Section 7 was 
an exception to Sections 4 and 5. Hi, 
therefore, follows, in my opinion, that 
Sections 4 and 5 also cannot be regarded 
as exceptions to Section 7. In this view 
of the matter, the contention of Sri V. 
Krishna Murthy, the learned Counsel ap- 
pearing for respondent-1. that because 
under Section 5 (1) (b) of the Jagirs Abo- 
lition Act, respondent-1 is entitled ‘to be 
recognised as an occupant in regard to the 
lands in question, the lands cannot veest 
in the Government in spite of the provi- 
sions of Section 8 of the Act. has to fail, 


16. In Mavinkurve's case AIR 1965 
SC 1747, the lands concerned were forest 
lands. The dispute was in regard to right 
to cut and remove the trees from the 
forest lands and application of Section 40 
of the Code. It has already been men- 
tioned that the forest lands were in a 
jagir village and the provisions of the 
Jagirs Abolition Act were applicable. The 
High Court as well as the Supreme Court 
held that the jagirdars became the occu- 
pants of the forest lands and were entitl- 
ed to trees standing on the forest lands. 
We are not concerned with the dispute 
relating to the right to cut and remove 
the trees from the said forest lands and 
the interpretation of Section 40 of the 
Code. Sri V. Krishna Murthy sought sup- 
port of this decision to substantiate his 
contention that when a jagirdar became 
entitled to occupancy rights in regard to 
all lands in his actual possession (except 
Gharkhed lands) under Section 5 (1) fb) 
of the Jagirs Abolition Act, such lands 
fell out of the application of Section 8 
of the Jagirs Abolition Act. He contend- 
ed ‘that forest lands fell within the cate- 
gory of uncultivated lands and. hence, 
this decision conclusively laid down the 
proposition canvassed by him. I am not 
impressed by ‘this reasoning because a 
reading of Sec. 8 of the Jagirs Abolition 
Act makes it abundantly clear that forest 
lands are excepted from the application 
of Section 8 as there is no’reference made 
therein to such lands. ‘On the other 
hand, separate provision in Section 9 in 
regard to right to trees, is made, Simi- 
larly, there is a separate provision in re- 
gard to such a right in the Inams Aboli- 
tion Act also. It is evident that there was 
no dispute before the Supreme Court as 
to whether the jagirdar In question was 


or was not entitled to occupancy. rights in 
regard ‘to such forest lands. The Supre- 
me Court has not held that the jagirdar 
in question was entitled to occupancy 
rights in regard to forest lands on the 
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basis that the forest lands fell within the 
category of uncultivated lands. When 
Section 8 of the Jagirs Abolition Act did 
not make such forest lands vest in tne 
Government, there was no obstacle in 
the operation of Section 5 (1) (b) of the 
Act, in favour of the concerned jagirdar. 
Therefore, this argument of Sri V. Krishna 
Murthy has to fail. 


17. In Ambabai’s case (1965) 67 
Bom LR 291 the lands concerned were 
uncultivated lands wherein grass was 
growing naturally and the concerned mm- 
amdars were getting some income. The 
Bombay High Court held that Section 7 
of the Inams Abolition Act does not ap- 
ply to lands which, on the appointed 
date, were in actual possession of tne 
inamdar even if they were uncultivated 
lands, and, therefore, when it was shown 
that the lands. cultivated or uncultivat- 
ed, were in possession of the inamdar on 
the appointed date, the inamdar would 
become the occupant of such lands under 
Section 5 of the Act and such lands will 
_ not vest in the State Government under 
Section 7 of the Act. It further held 
that Section 7 of the Act deals 
lands and other properties, which were 
not in the possession of any person on 
the appointed date, while Section 5 of 
the Act makes provision for lands. which 
on that date were in possession of the 
inamdar or some other person. It cannot 
be gainsaid that the principle laid down 
in this decision amply supports the con- 
tention of Sri V. Krishria Murthy. The 
relevant portion of the judgment reads 
as follows:— 


“There, therefore, appears to be a 
conflict between the two provisions. it 
is a well-settled rule of construction that 
different provisions of the Act must be 
read together, so as to bring about har- 
mony between them, This can be done 
by holding that Section 7 applies to 
lands. which were not in the possession 
of any person on the ae oa date. This 
is also suggested by the scheme of the 
Act. Apart from waste and uncultivated 
lands. the other properties mentioned in 
Section 7: are public roads, paths, lanes. 
rivers,. canals ete., which ordinarily are 
not in the possession of anv particuiar 
person, but the use and benefit of which 
are taken by the public in general. Sec- 
tion 7, therefore, appears to deal with 
lands and other properties. which were 
not in the possession of any person on 
the appointed date. while Section 5 
makes provision for lands which on that 
date were in possession of the Inamdar 
or some other person. It has been urged 
by Mr: Rane that Section 7 carves out an 
exception to what is provided in Section 
5. This argument does not seem to be 
correct, because Section 7 refers to many 
other properties such as publie road. 
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rivers and canals to which Section 5 does 
not apply and which ordinarily are not 
in the possession of any particular per- 
son. It has been contended that the in- 
tention of the Legislature that such lands 
should vest in Government is also shown 
by the fact that in Section 10 it has made 
provisions for compensation for the abo- 
lition or extinguishment of rights in un- 
cultivated lands. This circumstance 15 
rot of much assistance, because in many 
villages there are uncultivated lands such 
as lands used for grazing of village cat- 
tle. which are not in the possession of 
any person, but which are set apart or 
reserved for the use of all the villagers. 
The Legislature may have considered it 
desirable to provide for compensation for 
the loss of the inamdar’s rights, if any, in 
such lands. 


It seems to us that the question whether 
the inamdar loses his rights to the lands, 
which were in his actual possession. but 
which were not cultivated, should be 
decided by reading together Sections 5 
and 7 and so construing them as to bring 
about harmony between them, and if this 
is done, Section 7 will, in our opinion- not 
apply to lands. which on the appointed 
date were in actual possession of the 
oe even if they were uncultivated 
ands.” 


Their Lordships of the Bombay High 
Court have proceeded on the basis that 
apart from waste and uncultivated lands, 
the other properties mentioned in Sec. 7 
are public roads, paths, lanes, rivers, 
canals ete.. use and benefit of which is 
taken by the public in general and, there- 
fore, Section 7 appears to deal with lands 
and other properties which were not in 
the possession of any person on the ap- 
pointed date. Reading of Section 7 of 
the Inams Abolition Act. does not appear 
to warrant such an assumption. ‘Fences, 
wells, canals and all unbuilt village site 
lands’ are also mentioned in Section 7. 
These are properties in regard to which 
it cannot be said that they are ordinarily 
not in possession of any particular per- 
son. Therefore, to assume that Section 7 
appears to deal with lands and other pro- 
perties which were not in possession of 
any person on the appointed date, wouid 
not. in my opinion, be accurate reading 
of Section 7 of the Act. This aspect ol 
the matter is further clear on reading 
the later part of Section 7 wherein, it is 
provided as follows:— 


in so far as any rights of 
any person other than the inamdar may 
be established in or over the same and ex- 
cept as may otherwise be provided by any 
law for the time being in force vest in 
and shall be deemed to be with all rights 
in or over the same or appertaining 


thereto, the property of the State Gov- 
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ernment and all rights held by an inam- 
dar in such property shall be deemed io 
have been extinguished.......... X 


Section 10 of the Inams Abolition Act 
makes it further clear that any inamdar 
having any right or interest in any pro- 
perty referred to in Section 7. shal be 
entitled to compensation in the manner 
provided therein. It cannot be gainsaid 
that an inamdar would generally be in 
possession of all th> pieces of properties 
in that inam, What is particularly stress- 
ed in Section 5 (2) (a) of the Inams Abo- 
lition Act is actual? possession of lands. 
It is in the very manner that the provi- 
sions in Section 5 (1) (b), Section 8 and 
Section 11 run in the Jagirs Abolition 
Act. Therefore, it is with great respect 
that I do not agree with ‘this decision. 


18. It is true that the statement 
of objects and reasons for introducing a 
particular piece of legislation cannot be 
lused for interpreting the legislation if 
‘the words used therein are clear enough. 
‘But the statement of objects and reasons 
ean be referred to for the purpose of as- 
ecertaining the circumstances which led 
ito the legislation in order to find out 
jwhat was the mischief which the legis- 
lation aimed at. In construing an enact- 
ment and determining its true scope, it is 
permissible to have regard to all such 
factors as can legitimately be taken into 
account to ascertain the intention of the 
legislature, such as the history of the 
Act. the reason which led to its being 
passed, the mischief which had to be 
cured as well as the cure as also the 
other provisions of the Statute. I have 
already pointed out that the principle of 





harmonious construction kas to be ap- 
plied. In doing 30, the attempt should 
be to avoid conflict rather than create it. 


19. The Supreme Court has in 
Siraj-ul-Haq Khan v. Sunni Central 
Board of Waaf, U. P.. AIR 1959 SC 198 
while interpreting Section 5 (2) of the 
U. P. Muslims Waafs Act, laid down as 
follows:— 


“It is well settled that in construing 
the provisions of a statute. courts should 
be slow to adopt a construction which 
tends to make any part of the statute 
meaningless or ineffective; an attempt 
must always be made so to reconcile the 
relevant provisions as to advance the 
remedy intended bv the statute. In such 
a case. it is legitimate and even neces- 
sary to adopt the rule of liberal construc- 
ticn so as to give meaning to all parts of 
the provision and to make the whole of 
it effective and operative.” 


20. It is laid down in New India 
Suga~ Mills Ltd. v. Commr. of Sales Vax. 
Bihar, AIR 1963 SC 1207 that it is a re- 
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cognised rule of interpretation of statutes 
that the expressions used therein should 
ordinarily be understood in a sense in 
which they best harmonisé with the ob- 
ject of the statute, and which effectuate 
the object of the Legislature, and further 
that if an expression is susceptible of a 
narrow or technical meaning. as well as 
a popular meaning, the Court would be 
justified in assuming that the Legislature 
used the expression in- the sense which 
would carry out its object and reject 
that which renders the exercise of its 
powers invalid. It is also held that in in- 
terpreting a statute, the Court cannot ig- 
nore its aim and object. To the very 
same effect is what is laid down in Krish- 
nayya v. Seshachalam, AIR 1965 SC 339. 
ae Supreme Court has observed as fol- 
ows:— 


“It is common place that every pro- 
vision of a statute has to be given full 
effect and wherever possible the Court 
should not place that construction upon 
a provision which would tend to make it 
redundant or to overlap another provision . 
or to limit its application in disregard to 


_its general applicability unless, of course, 


that is the only construction which could 
be reasonably placed upon it. 


Secondly. Court cannot ignore the 
object of the Legislature in enacting this 
Act which was to grant relief to the agri- 
culturist and any beneficial measure of 
this kind should as far as permissible, 
be interpreted in such a way as to carry 
out the main object which the Legisla- 
ture had in view.” 


21. I have already made clear as 
to what are the aims and objects of the 
Inams Abolition Act and the Jagirs Abo- 
lition Act. Occupancy rights in inamdars 
have been recognised by Section 5 of the 
Inams Abolition Act. Occupancy rights 
in jagirdars have been recognised by 
Section 5 of the Jagirs Abolition Act. 
These rights are recognised simultane- 
ously with the abolition of Inams and 
Jagirs and vesting of certain pieces of 
properties in the Inams and Jagirs in the 
Government. All these provisions have 
simultaneously come into force. But the 
objects and aims of abolishing inams and 
jagirs have to be borne in ming in under- 
standing and interpreting these provi- 
sions. Here again, it is to be particular- 
ly noted that in Section 7 of the Inams 
Abolition Act and in Section 8 of the 
Jagirs Abolition Act, it is specifically pro- 
vided that all rights held by an inamdar 
(under the Inams Abolition Act) and a 
japirdar (under the Jagirs Abolition Act) 
in such property. shall be deemed to 
have been extinguished and it shall be 
lawful for the collector, subject to the 
general or special orders of the State 
Government, to dispose them of as he 
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‘deems fit, subject always to the rights of 
way and other rights of the public or of 
individuals legally subsisting. It is for 
the first time that the two Acts make 
either the inamdar or the jagirdar entitl- 
ed to occupancy rights. It is, therefore, 
essential to achieve the object of abolish- 
ing the inam or jagir, to extinguish all 
rights of the inamdars or the jagirdars 
in such inams or jagirs and to vest pieces 
‘of properties in inams or jagirs in Gov- 
ernment sO aS to enable the Government 
to dispose of the rights in these proper- 
ties ag deemed fit by it. In view of such 
‘a ‘position being available in the very 
scheme of the J agirs Abolition Act, I con- 
‘sider that there is considerable force in 
the arguments put forward by the learn- 
ed Advocate-General, 


22, I am of the view that the 
decision of the Supreme Court in Shiva- 
shankar Prasad v. Baikunth Nath Singh, 
AIR 1969 SC 971, amply supports the 
aforementioned view. In the said deci- 
sion the Supreme Court has considered 
the provisions of the Bihar Land Reforms 
Act (30 of 1950). In that case, the pro- 
perty in question’ was an estate as defin- 
ed in Section 2 (i) and the notification 
issued under Section 3 covered the en- 
tirety of the estates, What was urged on 
behalf of the appellants was that what 
had vested in ‘the State was the non- 
bakasht lands as well as the proprietary 
interest in the Bakasht lands and hence, 
the Bakasht lands do not have the pro- 
tection of Section 4 (d); consequently it 
is not necessary for them to exclusively 
proceed under Section 14. The Supreme 
Court held as follows:— 


“Reading Sections 3, 4 and 6 toge- 
ther. it follows that all Estates notified 
under Section 3 vest in the State free of 
all encumbrances. The quondam pro- 
prietors and tenure-holders of those Esta- 
tes lose all interests in those Estates. As 
proprietors they retain no interest in 
respect of them whatsoever. But in res- 
pect of the lands enumerated in Sec, 6 the 
State settled on them the rights of rai- 
yats. Though in fact the vesting of the 
Estates and the deemed settlement of rai- 
yat’s rights in respect of certain classes 
of lands included in the Estates took place 
simultaneously, in law the two must be 
treated as different transactions: first 
there was a vesting of the Estates in the 
State absolutely and free of all encum- 
brances, Then followed the deemed set- 
tlement by the State of raiyat’s rights on 
the quondam proprietors. Therefore. in 
law it would not be correct to say that 
what vested in the State are only those 
interests not coming within Section 6.” 


23. It is easy to see that the con- 
tention that was repelled by the Sup- 
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reme Court was that what vested in the 
State were only those interests not fall- 
ing within Section 6 of the Bihar Land 
Reforms Act, and that contention is simi- 
lar to the contention put forward on be- 
half of respondent-1 that what vests in 
the State under Section 8 of the Jagirs 
Abolition Act is what does not come with- 
an Section 5 (2) of the Jagirs Aboliticn 
ct. 


24. In view of the foregoing rea- 
sons, I allow this writ petition with costs, 
and quash the order dated 8-11-1967 pass- 
ed by the Tribunal in Petition No. 227 of 
1966 and Case No. 2940 of 1965. Advo-l 
cate’s fee Rs. 250/-. 

Petition allowed. 


AIR 1974 KARNATAKA 153 (V 61 C 58) 
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Hadali Rajeeva Shetty, Petitioner v. 
ae Shetty and others, Respon- 
ents. 


oo Petn. No. 280 of 1973, D/~ 28-3- 


(A) Karnataka Land Reforms Act 
(10 of 1962). Sections 83 and 112 —- As- 
sistant Commissioner holding summary 
enquiry — Jurisdiction to decide whether 
a person is tenant. 


When there is no provision in the Act 
conferring jurisdiction on the Assistant ` 
Commissioner to decide whether a per- 
son is a tenant or not and when there is 
a special provision conferring power on 
the Tribunal to decide that question, it 
has to be held that the Assistant Commis- 
sioner cannot decide that question. How- 
ever, if there is undisputed and unim- 
peachable evidence regarding the said 
question, he would be justified in conti- 
nuing the proceedings. It is only when 
the question involves a bona fide dispute 
and is susceptible of two prima facie 
opinions that he should stop further pro- 
ceedings and ask the person who is inter- 
ested in setting aside the transaction to 
go to the Tribunal for a declaration that 
he is a tenant of the disputed lands. 

(Para 7) 


M. Gopalakrishna Shetty, for Peti- 
tioner; P. Vishwanatha Shetty, for Res- 
pondent No. 1. 


ORDER:— This petition under Arti- 
cle 227, raises a short but an important 
question, The question is, whether the 
Assistant Commissioner. while holding a 
summary enquiry under Section 83 of the 
Karnataka Land Reforms Act, 1961 (Act 
No. 10 of 1962), hereinafter referred to 
as the Act, could decide whether a per- 
son is a tenant or not. 
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Oo R The facts leading to the ,peti- 
tion are simple and all I need say is 


—— 
« 


On 14th May 1969, the petitioner pur- 
chased certain agricultural lands irom 
respondent-2. Respondent-1 claiming to 
be the tenant of the said land, filed an 
application before the Assistant Commis- 
_ sioner under Section 83 of the Act. He 
prayed therein that the sale ‘in favour of 
the petitioner should be declared invalid. 
The Assistant Commissioner held an en- 
quiry and set aside the sale. holding that 
respondent-l was a tenant and the im- 
pugned sale was in contravention of Sec- 
tion 39 of the Act, It may be relevant 
to state that under Section 39 it is ob- 
ligatory for the landlord to offer his lands 
to his tenant before he sells the same to 
any other person. It was found in the 
instant case that respondent-2 did not 
make such an offer to respondent-1. 


3. Against the order of the Assis- 
tant Commissioner. the petitioner appeal- 
ed before the Karnataka Revenue Appel- 
late Tribunal. The main question urged 
before the Tribunal was relating to the 
jurisdiction of the Assistant Commis- 
sioner to decide the disputed question of 
tenancy set up by respondent-l. It was 
urged that in a summary jurisdiction 
vested in the Assistant Commissioner 
under Section 83, the Assistant Commis- 
sioner has no power to decide the ques- 
tion of tenancy as the same is required 
to be decided by the Tribunal constituted 
under the Act. The Revenue Appellate 
Tribunal did not agree with the conten- 
tion, It held that though Section 132 of 
the Act bars the jurisdiction of the Civil 
Court to decide the disputed question of 
fenancy claimed by any party, that bar 
cannot be extended to fhe Assistant Com- 
missioner who is required to hold an em 
quiry regarding the validity of any sale 
complained of. The Tribunal observed: 


“The intention of the Legislature is 
clear, namely that only the jurisdiction of 
the Civil Court to decide such questions 
is barred and not amy other authority.” 
The Revenue Appellate Tribunal after 
referring to Sections 82, 83, 112. 132 and 
133 of the Act observed that it is only the 
Civil Court which could make a refer- 
ence in respect of any issue arising im the 
suit which is required to be decided by 
the Tribunal constituted under the Act 
and no such power is given to the Assis- 
tant Commissioner while holding a sum- 
mary enquiry under Section 83. The Tri- 
bunal further held that the power to 
hold a summary enquiry regarding the 
sale complained of also, includes the 
power to determine all questions relating 
to the validity of the sale. Thereupon, 
the Tribunal considered the merits of the 
case on evidence and recorded a finding 
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that respondent-i is a temang of the land's 
purchased by the petitioner. The peti- 
tloner’s appeal. was accordingly dismissed. 


d, The following provisions of the 
Act have got a bearing on the question ta 
which an answer has to be found. The 
Act has beem substantially amended by 
the Karnataka Act I of 1974 Section 92 . 
of the Act provides: N 

_ “82. Reporting of illegal transac- 
tions, — Every village officer and every 
officer of the Revenue, Registration and 
Land Records Departments shall report 
to the prescribed authority. as the case 
may be, every transaction im respect of 
any land in contravention of any of the 
Provisions of this Act, which comes to the 
notice of such officer”. : 

(By Karnataka Land Reforms (Amend- 
ment) Act, 1973. the words “Court or 
other” in the above Section are omitted 
and after the words “of this Act” the 
words “as they stood before and as they 
stand after the date of amendment of the 
Amendment Act” shall be inserted) ` 

Section. 83 provides: 

: “83, Inquiry regarding illegal trans- 
actions, — The preseribed authority shall, 
alter a summary fnquiry, determine whe- 
ther the fransaction reported to it under 
Section 82 or coming to. Ïts notice in any 
other manner is in contravention of the 
provistons of this Act. and make a decla- 
ration accordingly. Amy transaction so 
declared to be in contravention of any of 
the provisions of this Act shall be nuit 
and void,” 


(In Act I of 1974, after the words, “of this — 
Act” in two places, the words “as they 
stood before or as they stand after the 
date of commencement of the Amend- 
ment Act” shall be inserted), 


Section 112 so far.as ft fs relevant 
provides: 


“112. Duties of Court, — For the 
purpose of this Act, the following shall 
be the duties and functions to be per- 
formed by the Court, nameliy:— 

a) xx XX XX 

(b) to decide whether a person is a 
tenant or not.” 

(The above question after the. Karnataka 
Act I of 1974 is required to be decided by 
the Tribunal). 

Section 132 provides: 

"132. Bar of jurisdiction. — (1) Na 
Civil Court shall have furisdiction to set- 
deal with any question 
which is by or under this Act required 
to be settled, decided or dealt with by the ' 
Court. the Deputy Commissioner, the As- 
sistant Commissioner. the Tahsildar, the 
Mysore Revenue Appellate Tribunal or 
the State Government. in exercise of their 
powers of contral’’. 


a 
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(2) “Ne order of the Court, the. De- 
puty Commissioner, the Appellate Autho- 
rity, the Mysore Revenue Appellate Tri- 
bunal, or the Tahsildar made under this 
Act shall be questioned in any civil or 
eriminal court”. 

Section 133 provides: 

“133. Suits involving issues required 
to be decided under this Act, — (1) If 
any suit instituted in the Court as defined 
in this Act, involves any issues which 
are required to be settled, decided or dealt 
with by that court under this Act the 
same shall be tried as preliminary issues 
and the suit shall be proceeded with after 
deciding such preliminary issues. 


(2) {aj} If any suit instituted in any 
Civil Court (that is, other than the Court 
as defined in this Act) involves any issues 
which are required to be settled, decid- 
ed or dealt with by the Court then the 
Civil Court shall stay the suit and refer 
such issues to the Court for decision. 


{b} On receipt of such reference the 
Court shall deal with and decide such 
issues in accordance with the provisions 
of this- Act and shall communicate iis 
decision to the Civil Court which has 
made the reference”. 


To make the picture complete, I have to 
refer to Section 39 which provides that 
‘if a landlord at any time intends to sell 
the land held by a tenant, he shall first 
give option to his tenant by a notice in 
writing .to purchase the land and in case 
where the ‘tenant refuses to purchase, he 
may sell the land to others’. 


5. The. Act has constituted differ- 


ent authorities to decide different 
guestions. By Sections 112, 132 and 
133 it becomes clear that the Le- 


gislature wanted to bar the jurisdiction of 
Civil Courts to decide whether a person 
is a tenant or not. The power to decide 
that question has been exclusively given 
to the Tribunal, The Assistant Commis- 
sioner has been constituted as a prescrib- 
ed authority to determine the nature of 


the transaction complained of He. 
could invalidate any transaction by 


suo motu action or at the instance 
of the interested party. The power 
conferred on the Assistant Commis- 
sioner is to hold a summary enquiry, 
In that limited jurisdiction, he cannot 
eonfer upon himself the power to decide 
any question which the Act expressly. 
confers on the Tribunal. If the Legisla- 
ture had intended that the . Assistant 
Commissioner . also should decide - the 
question whether: ‘a.person is a tenant or 
not, nothing _ would - ‘have been easier to 
sive’ expression ‘to such an intention by 
express words in the enactment. 

‘The reasoning of the Tribunal 
ma iherE- is, po provision made under. 
the “Act for. the Assistant. Commissioner 


ert oe, 
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to refer the. disputed question of tenancy 
for decision to the Tribunal and therefore 
he should be held to ‘have the power to 
decide the, question is not warranted by 
the provisions of the Act, ~ 


The Assistant Commissioner, of 
course, is not competent to refer the dis- ` 
puted question of tenancy to the Tribunal. 
But that does not mean, he himself could 
decide that question, 


7. It was urged for respondent-1 
that the question whether respondent-1 is 
a tenant or not, is an incidental question. 
and-not a question relating to the -juris- 
diction of the Assistant Commissioner to 
enquire into the sale complained of and 
therefore the Assistant Commissioner was 
competent to decide the said question. It 
is dificult to accept this contention. The 
status of respondent-1 is an important 
question to be decided by the Assistant 
Commissioner before he-makes a declara- 
tion invalidating the sale complained of. 
The Assistant Commissioner could declare 
the sale invalid only when he finds that 
respondent-1 was a tenant and his land- 
lord has not offered to respondent-1 to 
purchase the land. The entire matter be- 
fore the Assistant Commissioner rests on 
the tenancy pleaded by respondent-1. It 
was not an incidental question which 
falls ior adjudication before the Assistant 
Commissioner. Tt ‘was one of the main 
questions for decision. I do not think 
that the Assistant Commissioner could 
decide such an important question affect- 
ing the rights of the parties in his sum- 
mary jurisdiction. When there is no pro- 
vision in the Act conferring jurisdiction 
on ‘the Assistant Commissioner to decide 
whether a person is a tenant or not and 
when ‘there is a special provision confer- 
ring power on the ‘Tribunal to decide 
that question, it has to be held that the] 
Assistant Commissioner cannot decide 
the said question. The. fact that the As- 
sistant Commissioner has been conferred 
suo, motu power to initiate proceedings 
for invalidating any transaction made in 
contravention of any of the provisions of 
the Act, makes no logical distinction in 
I may make it 
clear that in every case when the ten- 
ancy is pleaded or disputed 'the Assistant 
Commissioner need not stay his hands. 
If there is undisputed and unimpeachable 
evidence regarding: the said question. the 
Assistant Commissioner would be justi-- 
fied in. continuing the proceedings. It 
is only when the question, raised involves 
a bona fide dispute and is susceptible of 
two prima facie opinions, the Assistant 
Commissioner would be, well-advised to 


stop further proceedings -and ask the per-|-. 


son who is interested in setting aside the] - 
transaction to go to the Tribunal for a 
declaration that he is a tenant of the dis-|- 
puted lands. 


When such a declaration isi .. 


ae 
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produced before him, he may proceed 
with the enquiry .and make an order 
thereafter in accordance with law. ‘The 
case on hand, on perusal of the evidence, 
shows that there is a bona fide dispute 
on the ‘tenancy pleaded by respondent~1. 
The view taken by the Tribunal is there- 
‘fore patently erroneous and the impugn- 
ed orders must be held to be without au~ 
thority. 


8. In that view, I think it unne- 
cessary to consider the other contentions 
raised by counsel for the parties. 


Ramachandra v. 


9. In the result. the petition is al- 
lowed and the impugned orders are 
quashed. Liberty. however, is reserved 
to the parties to obtain proper declara- 
tion from the Tribunal constituted under 
the Act and to pursue their remedies be- 
fore the Assistant Commissioner under 
Section 83 of the Act. In the circum- 
stances, I make no order as to costs. 

Petition allowed, 


AIR 1974 KARNATAKA 156 (V 61 C 59) 
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Ramachandra . Manjanath Kamath, 
Petitioner v. Jagannath Laxman Prabhu, 
and others. Respondents. 

Writ Petn. No. 1822 of 1972, D/- 20~3- 
1974. 


(A) Karnataka Prevention of Frag- 
mentation and Consolidation of Heldings 
Act (1 of 1967), Section 40 — Anplicabi- 
lity — Sale in contravention of Bombay 
Prevention of Fragmentation and Conso- 
lidation of Hoidings Act — Protection of 
Section 40, if available. AIR 1967 SC 651, 
Rel. on. 


Protection of Section 40 of 'the Kar- 
nataka Prevention of Fragmentation and 
Consolidation of Holdings Act is avail- 
able to all cases of contravention of Sec- 
tion 9 or Section 31 of the Bombay Pre- 
vention of Fragmentation and Consolida- 
tion of Holdings Act irrespective of the 


fact whether proceedings under the Bom-., 
pending or not when the: 


bay Act are 
Karnataka Act came into force. That 
protection, however, cannot be extended 
to a case in which there was already a 
declaration invalidating the sale under 
the Bombay Act. AIR 1967 SC 651. Re- 
lied on. (Para 7) 


(B) Karnataka: Prevention of Frag- 
mentation and” Consolidation of Holdings 
Act (1 of 1967), Section 40 — Anplicabi- 
lity — Sale in contravention of Bombay 
- Prevention of Fragmentation and Conso- 
lidation of Holdings Act before ‘com- 
mencement of Karnataka Act — Purcha- 


_ JR/JR/E247/74/VSS 


Jagannath (K. J. Shetty J.) . 


A. LR. 


sers in possession of land and paid pres- 
cribed fine to Government — Sale pro- 
tected by Section 40, (Para 6) 
Cases ‘Referred: Chronological Paras 
AIR 1967 SC 651 =- (1964) 5 SCR 853, 

Bai Achhuba v. Kalidas 8 


N. A. Mandagi. for ‘Petitioner; K. S 
Bhatta, for Respondent No. 1. 

ORDER:— This petition under Arti- 
cle 227 of the Constitution, ‘is directed 
against the order of the Karnakata Reve- 
nue Appellate Tribunal dated 12-7-1972 
made in Revision No. 155/71 (MPFCH). 


2. The facts which are not now in 
dispute are these: An extent of 22 gun- 
tas in Sv. No. 64/2 of Bilelkhand village, 
Bhatkal Taluka. was considered as a 
fragment under the- provisions of the 
Bombay Prevention of Fragmentation 
and Consolidation of Holdings Act, 1947 
(shortly called ‘the Bombay Act’). The 
said portion’ was sold by respondent 3, in 
favour of Respondents 1 and 2. On 24-12- 
1967, the Assistan: Commissioner declar- 
ed the sale to be invalid, as it was cont- 
rary to the provisions of the Bombay Act. 
He also directed the purchasers to pay a 
fine of Rs. 200/-. 


3. “Agerieved by the said order, 
respondents 1 and 2 appealed to the De- 
puty Commissioner. The Deputy Com- 
missioner dismissed their appeal. They 
further preferred a revision petition be- 
fore the Karnataka Revenue Appellate 
Tribunal. The Tribunal allowed the re- 
vision petition, setting aside the order of 
the Assistant Commissioner with a direc- 
tion to him to dispose of the matter af- 
resh and in accordance with law. 


4. Interrupting the narration, I 
have to state-one other fact. On 11-2- 
1967. Maniunath, the father of the peti- 
tioner. purchased the said land from res- 
pondent-3. On 1-5-1969, the Bombay 
Act was repealed by the coming into force 
of the Karnataka Prevention of Fragmen- 
tation and Consolidation of Holdings Act, 
1966 (hereinafter referred to as ‘the Kar- 
nataka Act’), 

i When the Assistant Commis- 
sioner took up the matter for considera- 
tion, pursuant to the order of remand. the 
Karnataka Act was in force. Before him, 
Respondents 1 and 2 contended. that they 
are entitled to.the benefit of the- provi- 
sions of Section 40 of the Karnataka Act. 
The Assistant Commissioner upheld that 
plea and declared that the ‘sale-in favour 
of Respondents 1 and 2.shall not’ be deem- 
ed void despite the provisions to the con 
trary under the Bombay Act. The vpeti- 
tioner unsuccessfully “challenged -that 
decision in a revision. petition before the 
Tribunal, He has noéw approached’ this 
Court under Article ‘227 -of - the, Constitu- 
tion. Aoa xA 

6. The decision in ‘this case. turns 
on the meaning and scope of Section 40 
of the Karnataka Act. > 


“i 


to the present case, as the 
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“40, VALIDATION OF CERTAIN 


TRANSFERS, PARTITIONS AND SUB- 


DIVISIONS MADE BEFORE THE COM- 
MENCEMENT OF THIS ACT:— 


“The transfers or partitions or sub- 
divisions of any land in contravention of 
the provisions of the Bombay Prevention 
of Fragmentation and Consolidation of 
Holdings Act, 1947. (Bombay Act 62 of 
1947) made before the date of commence- 
ment of this Act shall, notwithstanding 
the provisions of Section 9 or of Section 
31 of the said Bombay Act, not be deem- 
ed void merely on the ground of the, con- 
travention of any of the provisions of the 
said Bombay Act if the person in posses- 
sion of the land at the aforesaid date by 
virtue of any transfers or partitions or 
sub-divisions or purported transfers or 
partitions or sub-divisions, pays to the 
State Government within the prescribed 
period a penalty equal to one per cent 
of the consideration of the land trans- 
ferred, partitioned or sub-divided, or 
one hundred rupees. whichever is less: 


Provided that, if such ‘transfer is 
made in favour of a tenant in actual pos- 
session of the land_ transferred or of a 
person in actual possession of a conti- 
guous holding the penalty payable in res- 
pect thereof shall be one rupee.” 


It is clear from the above provisions, 
that if a sale or sub-division of any land 
was made, before the commencement of 
the Karnataka Act, and that sale or divi- 
sion though contrary to the provisions of 
the Bombay Act, shall not be deemed to 
be void, merely on ‘the ground of such 
contravention if the person is in posses- 
sion of that land and pays to the State 
Government within the prescribed ‘time, 
a penalty equal to one per cent of the 
consideration of the land transferred gr 
sub-divided. There is no dispute in this 
case about the possession of the land by 
respondents 1 and 2, and their payment 
of prescribed fine to the Government. 
The sale in their favour is, therefore, 
clearly protected by Section 40 of the 
Karnataka Act. 


7. Mr, Mandagi. learned Counsel 
for the petitioner urged that Section 40 
of the Karnataka Act cannct be attracted 
proceedings 


‘for invalidating the said sale was pend- 


| 


ing before a competent authority before 
the Bombay Act was repealed. But, ° 

can see no distinction in the position of 
law and the applicability of Section 40 
to a case in respect of which there were 
pending proceedings under the Bombay 
Act. Section 40 is a declaration made by 
the legislature. It declares that trans- 
fers or sub-divisions made in contraven- 
tion of Section 9 or Section 31 of the 
Bombay Act, shall not. be deemed. void 
merely on that ground.. The protection 


Ramachandra v. Jagannath 


(K. J. Shetty J) [Prs. 6-10] Knt. 157 


of Section 40. therefore, would be avail- 
able to all cases of contravention of Sec- 
tion 9 or of Sec. 31 of the Bombay Act, 
no matter whether there were concerned 
proceedings pending or not when the 
Karnataka Act. came into force, But that 
protection cannot be extended to a case 
in which there was already a declaration 
O ca the sale under the Bombay 

ct. l 


8. The decision of the Supreme 
Court in Bai Achhuba v. Kalidas Harnath 
Ojha. AIR 1967 SC 651, on which reliance 
was Placed by Mr, Mandagi, is of no as- 
sistance to him. On the contrary, it sup- 
ports my above view. The Supreme 
Court in that case was considering the 
scope and effect of Section 84-A (1) of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948. The said section affords a 
close parallel with the provisions of Sec- 
tion 40 of the Karnataka Act. In that 
case, there was already a declaration 
that a transfer was invalid being cont- 
rary to the provisions of Sections 63 and 
64 of the Bombay Tenancy and Agricul- 
tural Lands Act. The Supreme Court 
held that the operation of Section 84-A 
{1} is only prospective in the sense that 
it bars making of any declaration or a 
finding that a transfer is invalid after 
the Section 84-A (1) came into force. It 
was also observed that the said Section 
does not affect the adjudication in which 
a transfer had already been held to n 
invalid, 


9. Mr. Mandagi next contended 
that by Section 6 of the Mysore Gene- 
ral Clauses Act, 1899, the proceedings re- 
lating to the impugned sale pending be- 
fore the Assistant Commissioner under 
tae Bombay Act, should be deemed to 
have been continued despite the repeal of 
the Bombay Act and the petitioner be- 
ing a purchaser on 11-12-1967, (?) has got 
a right to continue 'that proceeding, with- 
out reference to Section 40 of the Kar- 
nataka Act. Suffice it to state that the 
Asst. Commr. was not concerned with the 
validity of the sale in favour of the peti- 
tioner, He was only concerned with the 
validity of the sale made by respondent-3 
in favour of respondents 1 and 2. Sec- 
tion 6 of the Mysore General Clauses 
Act, therefore has no application to the 
facts of this case. 


10, In the, result. the petition 
fails and is dismissed. No costs. 


Petition dismissed. 
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Thimme Gowda, Petitioner v. State 

and another, Respondents. 

E Petn. No, 684 of 1973, D/- 1-3- 


(A) Land Acquisition Act (1894), 
Section 17 ‘Urgency’ — Providing sites to 
siteless people — Ordinarily, not urgent 
purpose. (X-Ref:— Section 5-A). 

The Government could dispense en- 
quiry under Section 5-A only in excep- 
tional case when the case is so urgent 
that ‘the time that is likely to be spent 
over the hearing under Section 5-A, 
would produce great harm or public 
mischief. Where the acquisition propos- 
ed is only to provide sites to siteless 
people, that purpose ordinarily cannot 
be regarded as an urgent purpose so as 
to invoke power under Section 17 (4). 

(Para 6) 

(B) Land Acquisition Act (1894), 
S. 17 (4) — Satisfaction of the Govern- 
ment — Not necessary for Government 
to specify circumstances which formed 
foundation for its opinion — Require- 
ments of law should, however, be satis- 
fied on scrutiny and investigation of pro- 
ceedings culminating im direction made 
under Section 17 (4), AIR 1963 Mys 318, 
Rel. on. (Para 5) 


Chronological Paras 
AIR 1963 Mys 318 = (1965) 1 Mys LJ 
275, Kashappa Shivappa Manvi v. 
Chief Secy. Govt. of Mysore 5 


Thilaka Hegde, for Petitioner: G., V. 
Shantharaju, for Respondents. 


ORDER:— The only question raised 
in this petition under Article 226 is whe- 
ther the public purpose to provide sites 
to siteless people can be said to be so 
urgent as to dispense ‘the requirement of 
enquiry under Section 5-A of the Land 
Acquisition Act, 1894 (“The Act’). 

2. The petitioner is the owner ot 
S. No. 121/1 situate at Madenahalli vil- 
lage of Maddur taluk, An extent of 1 
acre 24 guntas of land in the said survey 
number, was sought to be acquired for 
the public purpose, to wit, to provide 
sites to siteless people. The Government 
issued a notification dated 9-1-1973 under 
section 4 of the Act, The Government 
further directed that in view of the 
urgeney of the case, ‘the provisions of 
Section 5-A shall not apply to the acqui- 
sition. The Government exercised their 
power under Section 17 (4) of the Act. 
The petitioner challenges the validity of 
the said -notification. 


3. The main grievance of the -peti- 
tioner, is that there ‘was.no urgency in 
the matter so as to dispense. the enquiry 
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under Section- 5-A of the Aet and there-~ 
fore the notification was invalid. In sup- 
port of that contention, counsel for the 
petitioner has referred to me. some pro~ 
ceedings of the Group Panchayat, Ma 
denahalli, The said Panchayat, by its 
resolution dated 14th June, 1972. resolved 
to recommend to the Government to ac~- 
quire lands in S. Nos, 118, 119, 156 and 
123 for the purpose of extension of the 
village. On receipt of the said recom- 
mendation. the Government after about 
7 months, issued the impugned notifica- 
tion. By the impugned notification, the 
Government have not proposed to acquire 
any of the lands recommended by ‘the 
Group Panchayat. It is not known how 
the Government came to the conclusion 
that the petitioner’s land is more suitable 
for providing sites to the siteless. 


4, In the statement of objections] 
filed on behalf of the State, it is simply 
stated that it became necessary for the 
Government to invoke Section 17 (4) of, 
the Act. It is further stated that the 
petitioner is not entitled to question the 
wisdom of the Government in this pro- 
ceedings particularly when he has not 
ae allegations of mala fide against the 
ate. 


5. It is absolutely not necessary 
for the State to specify the circumstan- 
ces which formed the foundation for their 
opinion to dispense the enquiry under 
Section 5-A of the Act. The requirements 
of the law should however, be satisfied 
on the scrutiny and investigation of the 
proceedings culminating in the direction 
made under Section 17 (4). 


In Kashappa Shivappa Manvi v. The 
Chief Secretary, Govt. of Mysore, (1965) 
1 Mys LJ 275 = (AIR 1963 Mys 318) this 
Court observed, that. the establishment 
of the formation of opinion created in 
the mind of the Government as to the 
applicability of sub-section (1) or sub- 
section (2) of Section 17 to the land can 
be made out not only by what is contain- 
ed in the direction made under Section. 17 
(4), but also by other processes such as 
by the scrutiny of the proceedings cul- 
minating in the direction made under 
Section 17 (4). 


6. On a perusal of the records, I 
find that there was absolutely no mate- 
rial before the Government for the for- 
mation of their opinion that the matter 
was so urgėnt as to invoke the power 
conferred under Section 17 (4). The 
statement of objections does not give the 
basis or the circumstances justifying the 
dispensing of the enquiry. It is now well 
settled that the Government could dis- 
pense the enquiry under Section 5-A only 
in exceptional cases when the case ig so 
urgent that the ‘time that is likely to be 
spent over the hearing directed by Sec- 
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tion 5-A, would produce great harm or 
public mischief. The acquisition propos- 
ed is only to provide sites to siteless 
people, and that purpose ordinarily can- 
not be regarded as an urgent purpose so 
as to invoke the provisions of Section 17 
(4) of the Act and the present case can- 
not be an exception to that rule. 


7. In the result, the petition is 
allowed and the impugned notification in 
so far as it relates to the acquisition of 
the petitioner’s land, is quashed. No costs 
in the circumstances. 

Petition allowed. 
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GOVINDA BHAT, C. J. AND 
SRINIVASA IYENGAR, J. 
Mrs. Agnee D’Souza and another, 
Appellants v. The Special Land Acquisi~ 
tion. Officer, Mangalore, Respondent. 


Misc. First Appeal No. 80 of 1970, D/~ 
28-8-1973. 

(A) Index Note:— Land Acquisition 
Act (1894), Section 23 — Matters to be 
considered in determining compensation 
—- Improvements on land — Evidence. 


(A) Brief Note:-— Where valuation 
statement in respect of improvements on 
land prepared by an Engineer are filed 
in Court and the Engineer examined as 
a witness, the evidence so adduced should 
not be totally rejected by the Court be- 
cause the Engineer has given evidence in 
support of his valuation statement which 
gives the rates adopted by him. (Para 4) 


B. B. Shetty, for Appellants: A, Pura- 
nik (Govt. Pleader). for Respondent. 


SRINIVASA IYENGAR, J.:— The 
appeal is by the claimants against the 
award and decree made by the 2nd Addl. 


Civil Judge, Mangalore. in O, P. No. 
1229/65. Parcels of land comprised in 
S. Nos. 74/44, 74/12 and 74/15 in 


Panambur village were acquired for the 
purpose of Mangalore Harbour Project. 
The notification under Section 4 of the 
Land Acquisition Act was published in 
the Mysore. Gazette on 27-7-1963. The 
claim before the Land Acquisition Officer 
by claimant No, 1 was in regard to the 
value of the land and certain improve- 
ments effected on them, The improve- 
ments in particular were, a house. well 
and other trees. The Land Acquisition 
Officer made an award in regard to 
Survey No. 74/44 which was treated as 
Wet II at Rs. 5,000/- an acre, in regard 
to S. No. 74/12 which was treated as gar- 
den land the award was at Rs. 4,000/~ an 
acre; regarding S. No. 74/15 which was 
treated as Wet II the compensation 
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awarded was Rs, 4,000/- an acre, Feeling 
dissatisfied with the award made by the 
Land Acquisition Officer, the claimants 
sought a reference to the Civil Court. 
The first claimant was a chalgeni tenant 
and the second claimant was one of the 
co-owners of the property, The learned 
Civil Judge determined the market value 
oz the Wet IE land and Wet III land at 
Rs. 7,500/- and Rs. 6,000/- an acre res- 
pectively, In regard to the garden land, 
he came to the conclusion that no en- 
hancement was justified. In regard to 
the improvement also he was of the opi- 
nion that 'the award made by the Land 
Acquisition Officer was adequate. How- 
ever, he ultimately rejected the reference 
on the basis that claimant No. 1 was only 
a chalgeni tenant and claimant No. 2 had 
not made a claim before the Land Acqui- 
sition Officer pursuant to the notice 
rete Section 9 of the Land Acquisition 
ct. 


2. Feeling aggrieved by the re~ 
jection of the reference and the determi- 
nation of the market value of the lands 
and the improvements, the claimants 
have appealed. 

3. So far as ‘the wet lands are 
concerned, the learned Civil Judge valued 
the lands on the basis of the value of the 
yield from the lands. The basis adopted 
by him was the net income of 15 muras 
of rice in respect of Wet II and 12 muras 
of rice in respect of Wet HT. There is no 
evidence on record justifying modifica- 
tion of the basis in any manner. We are, 
therefore. of the opinion that in regard to 
the market value determined by the learn- 
ed Civil Judge in respect of the wet lands, 
no modification is called for. Similarly, 
with regard to the garden land, the learn- 
ed Civil Judge proceeded on the basis of 
the yield, namely, the annual rental of 
Rs. 200/-. There is no other basis to de~- 
termine the market value. Accordingly, 
the claim for enkancement in regard to 
the garden land also must be rejected. 


4, So far as the improvements are 
concerned, it is urged that a valuation 
statement prepared by an Engineer had 
been filed into Court and the Engineer 
was also examined as C. W., 4 and the 
evidence afforded by the same should not 
have been rejected altogether. Ext. C-5 
is his valuation statement and Ext. C-6 is 
a plan of the building. The learned Civil 
Judge did not act upon the valuation 
statement given by C. W. 4 on the ground 
that it was unilateral and had not been 
prepared after notice to the Land Acqui- 
sition Officer. It is admitted that no notice 
of the inspection to be made by the Engi- 
neer or the valuation he was going to 
make had been given to the Land Acqui- 
sition Officer. This is an infirmity which 
tke learned Civil Judge was entitled to 
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take note of. The more material circum- 
stance in the case is that the claimant 
was not examined and there was no ac- 
count maintained in regard to the cost of 
construction of the building C. W. 1 
Saturine D’Souza who is a close relation 
of claimant No. 2 Lawrence D'Souza stat- 
ed that he was in charge of the construc- 
tion. but he could not give any particu- 
lars about the cost of construction of the 
building and as to how it has been met. 
In these circumstances, the valuation as 
given by the Engineer cannot be accept- 
ed on its face value. But, in our opinion, 
it could not altogether have been ignored 
because he has given evidence in support 
of his valuation statement and the valu- 
ation statement also gives the rates ad- 
opted by him, On the side of the Land 
Acquisition Officer, no one had been exa- 
mined, The officials of the P. W. Depart- 
ment who had prepared an estimate of 
the value of the construction had not 
been cited or examined as witnesses. 
Considering the entire circumstances, in 
our opinion, the value of the building can 
reasonably be estimated -at Rs.. 15,000/-. 
We accordingly modify the market value 
in regard to the building at Rs. 15 ,00G/-. 
In other respects, the award of the learn- 
eq Civil Judge will stand, : 


-De The learned Civil Judge’s ac- 
tion in rejecting the reference cannot be 


A. D'Souza v. 5. L. A. Officer (S5, Iyengar J.) 


between the parties 
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supported. Claimant No. 1 had preferred 
a claim pursuant to the notice under Sec- 
tion 9 of the Act. ft also transpires that 
the statement of claimant No, 2 had also 
been recorded at an earlier time before the 
Revenue Inspector, Claimant No, 1 was a 
chalgeni tenant and he had an interest in 
the land. A claim by such a person 
would enure to the benefit of the other 
persons holding different interests in the 
property. We therefore hold that the re- 
jection of the reference by the learned 
Civil Judge was not correct, It has been 
stated before us that so far as the land 
value is concerned, it has been agreed 
that the entire com- 
pensation should go to claimant No. 2. 
There shall be an order accordingly. In 
regard ‘to the improvements, the entire 
value. of the improvements should go to 
claimant No. 1, including the enhanced 
amount now made in this judgment. The 
statutory allowance of 15% on ‘the in- 
creased amount shall also be paid to 
claimant No. 1. : 


6. In the result, the appeal is al- 
lowed in part. Parties shall bear their 
own costs. 


Order accordingly, 
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right of admission to employees. of pri~ 

vate institutions, is violative of Art. 14 
(Oct) 178 A 
Art. 14 — Plea as to unconstitutiona- 
lity under Art. 14 — Who can raise — 
Test as to availability not as rigorous as 
in the case of other fundamental rights 
(Oct) 178 B 

Art. 19 (1) (£) — See also 

(1) Advocates Act (1961). S. 49 (c) 
(Oct) 190 B 
(2) Import Control Order (1955), Cl. 8 
(Jan) 4 B 
Art. 19 (1) (¢) — A citizen has no 
fundamental right to trade with the Gov- 
ernment. Therefore he has no right to 
insist that the Government should accept 
his offer merely because it happened to 
be lowest (Jan) 23 B 
Art. 19 (1) (e) — Right to fish — 

Whether a fundamental] right 

(Feb) 46 A 


Art. 19 (1) (g) — Prohibition of the 
use of a particular mode of fishing in 
public interest even by an administrative 
order is not violative of Art. 19 (1) (g) 

{Feb) 46 B 





























Constitution of India (contd.) 
———Art. 22 (5) — See Ibid. Art. 226 
(April) 85 
= Art. 97 — “Specifically appropriated”, 
interpretation of — Spending amount 
from public funds by contribution to re- 
construct places of worship destroyed 
during disturbances, if warranted 
{Feb} 48 A 
Art. 27 — Absence of specific ap- 
progriation in the Act imposing a tax — 
Impost if unconstitutional (Feb) 48 B 
— Art. 27 — Scope (Feb) 48 C 


———Art. 30 (1) — See also Education — 
Kerala Education Rules (1959), Chap. 14-A, 
R. 44 (Nov) 197 C 
Art. 30(1) — Institution established 
and administered by minority community 
— Froof (Nov) 197 A 
Art. 30 (1) — Institute established by 
minority community’ — Is it absolutely 
necessary that the institute must have 
been constructed by the minority commu- 
nity? No (Nov) 197 B 


Art, 31-A — See Tenancy Laws — 
Kerala Land Reforms Act (1964). S. 81 (1) 
(a), Proviso (Jan) 28 A 
Art. 31-B — Validation of Act — Ex- 
tent of immunity (Feb) 45 
‘Art. 226 — See also Defence of India 
Rules (1962), R. 126-M (Sep) 169 


Art. 226 — Writ against Cashew Cor- 
poration of India Ltd. —- Whether lies 
(Jan) 4 A 
Art, 226 — Revenue Recovery pro- 
ceedings against highest bidder at auction 
sale of excise shops — Fixation of liabi- 
lity without giving any opportunity vio- 
lates principles of natural justice i 
(Jan) 2L 


Art. 226 — As the provisions con- 
tained in store purchase Manual are 
merely compilation of executiye instruc- 
tions and not statutory rules for violation 
of any of the provisions writ will not issue 
(Jan) 23 C 
-——Art, 226 — Proceedings under are 
inappropriate for investigation of facts 
































(Jan) 28 B 
Art. 226 — Proceeding under — 
Nature and scope — Not appellate but 


supervisory and limited 
(Mar) 64 B (FB) 


——Arts. 226, 22 (5) — Detention under 
Maintenance of Internal Security Act — 
Challenge on allegation that grounds sup- 
plied to detenu were vague -— Interfer- 
ence before matter was considered. by 
Advisory Board, if permissible 





(Apr) 85 
Art. 226 — Transfer of assets and 
liabilities of a Co-operative Society in- 


valid — ‘Writ to quash transfer refused 
in the circumstances and suitable direc- 
tion issued i (Apr) 95 B 
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Constitution of India (contd.) 
Art, 226 — Writ proceeding — Nature 
of — If review lies against order dismiss- 
ing writ appeal (Sep) 167 
Art. 226 — Jurisdiction under Arti- 
cle 226 cannot be invoked for resolution 
of dispute involving pure question of 
facts (Oct) 190 A 
——Art. 226 — Civil P. C. (1908). S. 115 
— High Court cannot issue a writ against 
itself in respect of an order made under 
its revisiona] jurisdiction conferred by 
S. 115 (Oct) 190 C 
——Art. 226 — Who can apply — Exist- 
ence of right is the basis of petition 
(Oct) 192 

tee—Art. 226 — Government officer il- 
legally removing advertisement boards 
displayed by petitioner — Relief to pre~ 
vent prospective offending action can be 
granted (Dec) 220 B 
Art. 226 — Petitioner having prima 
facie right to display advertisement 
boards on Municipal Highway — Govt. 
Engineer not competent tc interfere — 
Prohibitory relief can be granted 

(Dec) 220C 
Art. 227 — See also Defence of India 
Rules (1962). R. 126-M (Sep) 169 
Art. 227 — Petition under — Point 
not specifically raised cannot be consider- 
ed (Dec) 210 A 
-——Art, 227 — Order of Court or Tribu- 
nal impugned — Court or Tribunal is not 
necessary party (Dec) 210 B 


CO-OPERATIVE SOCIETIES 


—Kerala Co-operative Societies Act (21 of 
1969), S. 14 (4) and (6) — Transfer of as- 
sets of Co-operative Society — Non-com- 
mliance with the sub-sections — Transfer 
invalid (Apr) 95 A 
Ss. 28 (2), 109 (2) and R. 44 (1)  — 
Rule is not ultra vires S. 28 (2) 




















(Jun) 115 
——S. 109 (2) — See Ibid. S. 28 (2) 
(Jun) 115 
-Herala Co-operative Societies Rules 
(1269), B. 44 — Disqualification for mem- 
bership (Apr) 92 
R. 44 (1) (f) — See Ibid. S. 28 (2) 





(Jun) 115 





Court-fees Act (7 of 1370) 
See onder Ccurt-fees and Suits Valua- 
ticns, 


COURT-FEES AND SUITS VALUA- 
TIONS 

—Court-fees Act (7 of 1870}, S.7 (iv) (£) 
— Suit for acecunts — Appeal against 
whole of preliminary decree for taking 
accounts ~— Is defendent entitled to alter 
valuation made by alaintiff. AIR 1931 
Rang 146 (£B) and AIR 1958 Rai 144 and 
AIR 1925 All 787, Dissented from 

(Aug) 147 


Court-fees and Suits Valuations (contd) 
-—Kerala Court-fees and Suits Valuation 
Act (10 of 1960), S. 52 — Court-fee on 
appeals — Appeal against decree for re- 
covery of property with mesne profits — 
Appellant not challenging quantum of 
mesne profits decreed —- He need not pay 
court-fee separately on mesne profits 
(Jul) 140 (FB) 


DEBT LAWS 


—Kerala Agriculturists’ Debt Relief Act 
(íí of 1970), S. 4 (2) — ‘Debt’ includes 
Rent payable regarding lease of land with 


building thereon — Exemption under 
Clause (h) does not cover such rent 
(Mar) 75 A 





S. 15 (5) — Eviction proceedinss pur- 
suant to arrears of rent (falling within 
the term ‘Debt’) must be stayed under 

(Mar) 75 B 


Defence of India Rules, 1962, R. 126-M — 
Gold articles seized from dealer’s house — 
Confiscation of under — Articles not 
proved as dealer’s personal belonging — 
Can confiscation be challenged? No 


(Sep) 169 
EDUCATION 


—Kerala Education Rules (1959), Ch. 14A, 
Rr. 44, 45 — Appointment of Headmaster 
— Do the rules apply to school estab- 
lished and administered by minority com- 
munity ? No (Nov) 197 C 
Chap. 14-A, R. 45 — See Ibid, 
Chap, 14-A, R. 44 (Nov) 197C 
—Kerala University Act (14 of 1957), S. 27 
— See Education — Kerala University 
Act (1969), S. 34 (Jun) 118 A 
—Kerala University Act (9 of 1969). S. 34 
and Regulations made thereunder, Reg. 5 
(1) (b) — Exemption from prescribed 
qualifications — Granting of — Whether 
Syndicate has power to grant, after com- 
ing into force of the Act (Jun) 118 A 
S. 34 — Issuing regulations by Aca- 
demic Council under, is in exercise of 
delegated ` power — Such power cannot 








be exercised with retrospective effect 
in absence of express provision 

(Jun) 118 B 

Ss. 34 ard 35 — Exemption from 





prescribed qualifications — Could validly 
be granted:-by.Academie Council by mak- 
ing Regulation and not by passing a re- 
solution (Jun) 118C 
S. 35 — See Ibid. S. 34 (Jun) 118C 
—Kerala University Ordinances (1957), 
Chap. XV, O. 7 — See Education — Kerala 
University Act (1969). S. 34 (Jun) 118A 
—Kerala University Regulations, Reg. 5 
(1) (b) — See Education — Kerala Uni- 
versity Act (1969), S. 34 (Jun) 118 A 








Subject Index, 


' Evidence Act (1 of 1872), S. 3 — See Con- 


Stitution of India, Art. 30 (1) 
(Nov) 197 A.B 
——S. 114 — Deeds — A document is 
presumed to be executed on the day men- 
tioned in it as the date of execution l 
(Jun) 121 A 
——S. 115 — Can compromise imply wai- 
ver without evidence of conscious fore- 
going of statutory rights? No (Jul) 139 


Gold (Control) Act (45 of 1968), S. 71 — 
See Defence of India Rules (1962), 
Rule 126-M (Sep) 169 


Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 18 (2) (a) — Desertion — 
De facto separation of husband due to 
exigencies of his employment — Not suff- 
cient to attract S. 18 (2) (a) (Jun) 124B 


Hindu Law — Alienation bv father for 
antecedent debts — Binding character of 

(May) 108B 
——-Alienation of joint family property 
by father set aside — Improvement by 
alienee —- Compensation — Measure of 

(Mav) 108 D 


Ancestral property — Right by birth 

(May) 108 A 
—~——-Antecedent debt — Security bond for 
payment of further Kuri chit subscrip- 
tions, if alienation for antecedent debt — 
Incidents of Kuri Chit (May) 108 C 


——Pious obligation — Mortgage decree 
against father — Mortgage itself found 
not for legal necessity nor for discharge 
of antecedent debts — Extent of liability 
of son’s share for decree debt on theory 
of pious obligations (Sep) 173 


Hindu Marriage Act (25 of 1955), S. 9 — 
— “Without reasonable excuse” —- Mean- 
ing of — Aged parents of husband living 
with him — If reasonable excuse 

(Jun) 124 A 


——S. 10 — Petition for judicial separa- 
tion — Court cannot normally Act upon 
uncorroborated evidence of petitioner to 
find guilt of the respondent (Feb) 43 A 


——S. 10 (1) read with S. 23 — Case for 
granting judicial separation on anv of the 
statutory grounds not made out — Court 
cannot grant separation in its discretion 
i (Feb) 43 C 
S. 10 (1) (a) — Animus deserendi not 
proved -——- Judicial separation cannot be 
decreed (Feb) 43 B 


HOUSES AND RENTS 


—Kerala Buildings (Lease and Rent Con- 
trol) Act (2 of 1965), S. 18 (1) (b) — Delay 
in filing appeal — S. 5 of Limitation Act 
(1963), is not applicable to excuse delay 
(Sep) 162 (FB) 
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Import Control Order (1955), Cl. 8 —- 
Policy adopting distribution of imported 
cashewnuts only to those actual users 
Who were importing raw cashewnuts for 
two years before ist September, 1970 is 
arbitrary (Jan) 4B 


Interpretation of Statutes — Procedural 
enactment —— See Civil P. C. (1908), O. 21, 
R. 85 (Ker) (Oct) 185 
-——Discretionary and statutory powers — 
Exercise of — Duty of Court 
(Mar) 64 C (FB) 

Kerala Agriculturists Debt Relief Act 

(11 of 1970) 

See under Debt Laws. 


Kerala Buildings (Lease and Rent Con- 
trel) Act (2 of 1965) 
See under Houses and Rents. 


Kerala Compensation for Tenants Im- 
provements Act (29 of 1958) 
See under Tenancy Laws. 


Kerala Co-operative Societies Act (21 of 
1969) 


see under Co-operative Societies, 


Kerala Co-operative Societies Rules (1969) 
See under Co-operative Societies. 


Kerala Court-fees and Suits Valuation 
Act (10 of 1960) 

i See under Court-fees and Suits Valua- 
ons. 


Kerala Education Rules (1959) 
See under Education. : 


Kerala Land Acquisition Act (21 of 1962). 
Ss. 2 (3). 3, 4, 5 — Enquiry under Sec- 
tion 5 must be by one and the same au- 
thoricy and not by two Separate sets of 
officers, concurrently (Jan) 2 B 


-—5. 3 — See also Ibid, S, 2 (3) 

(Jan) 2 B 
—5. 3 — Land acquisition with an 
object to cut a canal — Nothing on re- 
cord to show that canal is meant to irri- 
gate other lands — Acquisition held. no 
for a public purpose (Jan) 2 a 
——S. 4 — See Ibid. S. 2 (3) (Jan) 2B 


——5, 5 — See also Ibid, S. 2 (3) 
(Jan) 2B 
———S. § — Enquiry: under — No notice 
to the objector — No opportunity to the 
objector of being heard in support of his 
objections — Proceedings vitiated 
(Jan 2A 
——§&. 33 (2), Second Proviso — Protest 
must precede receipt of compensation or 
must at least be simultaneous — It may 
not be in writing (Mar) 73 
-——S, 52(1) — Kerala Land Acquisition 
Rules (1962), Rule 7 — Withdrawal of 
acquisition —- Grounds for — Validity _ 
(Mar) 64 A (#3) 
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Kerala Land Acquisition Rules (1962), È. 7 
— See Kerala Land Acquisition Act (1962), 
S. 52 (1) (Mar) 64 A (FB) 


Kerala Land Reforms Act {1 of 1964) 
See under Tenaney Laws. 


sin Municipal Corporation Act (30 of 
See under Municipalities. 
Kerala Pancnayats Act (32 of 1960) 
See under Panchayats. 
‘Kerala Small Cause Courts Act (8 of 1957) 
Š. 12 — See Civil P. C. (1908), S. 102 
(Jan) 17 
——Sch, — See Civil P. C (1908). S. 102 
(Jan) 17 
Kerala University Act (14 of 1957) 
See under Education, 
Kerala University Act (9 of 1969) _ 
See under Education. 
Kerala University Ordinances (1957) 
See under Education. 
Kerala University Regulations, 
See under Education. 
Laceadive, Minicoy and Amindivi Islands 
(Restrictions on Entry and Residence) 
Rules (1967). R. 3 — Right to move about 
freely within territory of India — Do the 


restrictions imposed by rules violate Arti- 
cle i9 (1) (d) of the Constitution ? No 


(Aug) 148 

——R. 4 — See Ibid, R. 3 (Aug) 148 
—R, 6 — See Ibid, R. 3. (Aug) 148 
R. 7 — See Ibid. R. 3 . (Aug) 148 





T imitation Act (9 of 1908), Arts. 142. 144, 
148 — Suit for possession against a mort- 
gages — Discharge of mortgage bv pay- 
ment of mortgage money — Possession of 
mortgagee does not become adverse — 
Art. 144 applies and not Art. 148 or 142 

(Mav) 102 


—Art. 144 — See Ibid, Art, 142 





(May) 102 

Art. 148 — See Ibid, Art. 142 
l (May) 102 
Limitation Act (36 of 1963), 5. 5 — See 


also Houses sand Rents — Kerala Build- 
ings (Lease and Rent Control) Act (1965), 
S. 18 (1) (b) (Sep) 162 (FB) 
—--S. 29 (2) — See Houses and Rents — 
Kerala Buildings (Lease and Rent Con- 
trol) Act (1965). 5. 18 (1) (©) 
(Sep) 162 (FB) 
——Art. 137 — Does not apply to appli- 
cations except those under C.P.C, 
(Nov) 202 


Matintengnee of Internal Security Act 
(23 of 19713 


See under Public Safety. 


Marumakkathayam Lew -— Gift bv hus- 
band te wife and ali children — Construc- 
tion (Apr) 82 A 


. Motor Vehicles Act (4 of 1939), 
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Marumakkathayam Law (contd) 

{rifi — Properties donated by hus- 
band to wife and children prior to 
Marumakkathayam Act (Madras) — Basis 
for partition (Apr) 82 C 


marwad — See T. P. Act (1882), S. 91 
(Dec) 218 


! i S. 62 — 
Notification for proposal to issue tempo- 
rary permit on a particular route — Ap- 
plication for such permit does not reauire 
applicant to mention nature of permit on 
the route for which it is sought (Apr) 81 


———S. 62 (1) (c) — Temporary need — 
Authority granting temporary permit —— 
Proceedings for pucca permit pending — 
Grant of temporary permit held. was to 
meet a temporary need under S. 62 {1} fc) 

(Oct) 188 


, mD, §3 —— Application for counter-sig- 


nature of primary permit for contract 
carriage — Matters to be considered — 
Contract carriage and stage carriase — 
Distinction i (Jul) 12¢ 


MUNICIPALITIES 


-Kerala Municipal Corporation Ac 
(30 of 1961), 5. 210 — National Highway 
in Corporation boundary — Whether vests 
in Corporation (Dec) 220 A 





PANCHAYATS 


— Kerala Panchayats Act (32 of 1960). S. 55 
(2) — Supersession of Panchayat — Vali- 
dity ~ (May) 98 


PUBLIC SAFETY 


Maintenance of Interna] Security Act 
(26 of 1971), S. 3 — See Constitution of 
India, Art. 226 (Apr) 85 
———§. 10 — See Constitution of India, 
Art. 226 (Apr) 85 


———-§, I — See Constitution of India. 
Art. 226 (Apr) 85 





Specific Relief Act (1 of 1887), S. 54 — 
See Tenancy Laws — Kerala Land Re- 
forms Act (1964). S. 125 (3) (May) 100 


Specific Relief Act (47 of 1963), S. 16 (c) — 
Specific performance of contract — Ab- 
sence of averments as laid down in Sec- 
tion 16 (c) — Effect (Aug) 153 


—-——-S, 37 — See Civil P. C. (1908). O. 39. 
R. 2 (Aug) 154 A. B, 


Succession Act (39 of 1925), S. 5 — See 
Travancore Christian Succession Act 
(1092), S. 7 (May) 107B 
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Succession Act (contd.} 

S. 29/2) — “Any other law for the 

‘ime being in force’ — If includes Tra- 

vanceore Christian Succession Act, 1092 
(May) 107 A 


Tami! Nadu Marumakkathavam. Act (22 of 
31933). S, 48 and Proviso — Applicability 
— Neither S. 48 nor proviso is retrospec- 
tive in operation (Apr) 82 B 


Telegraph Act {13 of 1885), S. 7 — See 
Constitution of India, Art. 14 
(Aug) 157B 


— 5, 1§ (3) — See Limitation Act (1963), 
Art. 137 (Nov) 202 


Telegraph Rules, 1951, R. 116 — If gives 
arbitrary right (Aug) 157 C 


R. 414 — Categorisation of applicants 
for telephone connection under instruc- 
tions from Central Government for giving 
priority to applicants — If ultra vires 

(Aug) 157 A 


TENANCY LAWS 


—Kerala Compensation for Tenants Im- 
provements Act (29 of 1958), S.5 (3) — 
Revaluation of compensation for improve- 
ment — Revaluation on ground of changes 
in marketable condition of improvements 
cannot be claimed (Jun) 116 C 


—Kerala Land Reforms Act (1 of 1964), 
S. 2 (14) and S. 75 — Married daughter 
if member of family (May) 104D 


Ss. 2 (25) and 30-B — Kudikidappu- 
karan — Who is (Sep) 161 (FB) 
S. 7-A — Non-eviction benefit under 
— Availabilitv conditions (Apr) 94 


S. 19-A — Pre-Act rights of kudiki- 




















dappukaran to continue — If rights in 
respect of unauthorised structures en- 
visaged (Aug) 154 C 
——S, 75 — See also Ibid, S. 2 (14) 
(May) 104 D 
Ss. 75, 77 — Application for shifting 
Kudikidappu — Bona fide requirement 
sufficient — Necessity need not be proved 
(May) 104 A 


—~—5. 77 — See also Ibid. S. 75 

(May) 104 A 
——S. 77 — Right to apply for shifting 
kudikidappu — Condition precedent — 
Compliance (Jan) 1 A 


S. 77 — Shifting of kudikidappu — 
Right of Land-owner — Nature of 

(Jan) 1 B 
S. 77 — Shifting of kudikidappu — 
Offer of alternative site — Necessary con- 
siderations (Jan) 1 C 
5. 77 — Application under — Bona 
fide —— Delay in making application 

(May) 104 B 

—S, 80-B (1) — See Ibid, S. 2 (25) 
(Sep) 161 (FB) 
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Tenancy Laws - Kerala Lane Beforms 
Act {contd} 


——S3. 81 (D (a) proviso, 85 (2), Expl. V. 
88 Q-A) and (5) (as amended by Kerala 
Act 17 of 1972) -—— Constitutional validity 

(Jan) 28 A 
wren, 84 (1) (As it stocd prior to amend- 
ment by Aci 17 of 1972) —- Invalidity of 
transfer of land in excess of ceiling area 
— Transfer within ceiling arsa —- Subse- 
quent raising of ceilinp area does not 
affect validity of transfer (Jac) 38 C 


S. 85 (2). Expl. V. — See ibid, S. 3h 
(1) (a), Proviso (Jan 28 A 


————-§. 88 (1-A) and (5) —— See Thid, 5. 81 
(1) ía), Proviso {Jam 28 A 


——S, 101 — Powers of Land Tribunal - 
A land Tribunal has no power to 
aside an ex parte decree or order passed 
by it in a proceeding (Apr) 91 
——S. 125 (3) — See alse Civil P. T, 
(1908), O. 39. R. 2 (Aug) 154 A 


—~——S, 125 (3) -= Suit for iniunction dy 
a person claiming to be a tenant ~~ Tenant 
even if in wrongful possession is entitled 
to an order of injunction (Mav) 100 


—~—9, 125 (33 — Suit fer possession of 
basis of title — Defendant contending that 
he is a tenant — Civil Court must stay 
suit (Nov) 205 





at 
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Torts — Insanity — Tortious act commits 
ted voluntarily with knowledge of act —~ 
Liability is not absolved (Fan) 25 


Transfer of Property Act (4 of 18823. S. 8 
~—- Deed — Construction (Jan) 18A 
m9, 47 — Co-owners — Ouster from 
possession — Is a matter of proof -—— Evie 
dence necessarily depends upon facts and 


circumstances of the case (san) 18 D 
———S,. 51 — See Civil P. C. (1908), S. 47 ` 

(Jan) 116 B. 
9, 53 — See Civil P. C. (1908), 0O. 24. 
R. 63 (Dac) 214 
eS, §0 — See Limitation Act (1398). 


Art. 142 (Mav? 102 
———5S., 64 — Mortgage of lease-hold right 
of Devaswom — Devaswom obtaining de= 
cre2 of eviction against mortgagee — Fresh 
lease granted to mortgagee — Suit for 
redemption — Not maintainable 

(Oct) 183 
——S. 91 — Marumekkathayam law — 
Malabar tarwad — Junior member ob-: 
taining possession of tarwad property by! 
redeeming mortgage on it — Property 
sucsequently mortgaged bw the {junior 
member — Other members cannot resa. 
deern mortgage ~ (Dec) 218 , 
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Transfer of Property Act (contd.) 


——--§ 105 —- See also Tenancy Laws — ` 


Kerala Land Reforms Act (1964). S. 2 (95) 
(Sep) 161 OFB) 


D, 105 — Tenancy at will — Nature 
and character of —- It is liable to termi- 
Nation at the option of the tenant or land- 
lord (Jul) 132 B 


omens, 105 and 108 (m) and (o) — Ten- 
ency at will — Claim for damages — 
Liability of tenant for waste (Jul) 132C 


-——§. 108 m) and (o0) — See Ibid, S. 105 


(Jul) 132 C 
——§, 11I — Merger — Essentials of 

(Jan) 18 C 
——S, 111 (e) — Determination of lease 


— Surrender — Mere: abandonment by a 
tenant of his possession is not a surrender 
(Jul) 132A 


Travancore Christian Succession Act (2 of 
1992), S. 5 — “Streedhanom” — Given on. 
occasion of marriage belongs to wife alone 
— That husband is also an executes 
under streedhanom deed will not alter 
incidents of the gift (Jan) 11 A 


——5. 7 — Succession Act (1525), S. § — 
Not applicable to succession to property 
situate outside Travancore area l 

(May) 107 B 


Trusts Act (2 of 1882), S. 81 — Doctrine 
of advancement — Both spouses acting in 
concert for acquisition of property — 
Beneficial interest of either spouse is pre- 
sumed from attendant circumstances 


(Jan) 11 B 
——S, 90 — See also T. P. Act (1882), 
5. 64 (Oct) 183 





S. 90 — Benefit of provision — Party 
must specifically plead so (Jan) 18B 


LIST OF KERALA CASES OVERRULED, REVERSED AND 
. DISSENTED FROM ETC., IN A. LR. 1974 


. Diss, = Dissented from in; Not F. 
~ Revers, 


1958 Ker LJ 1177, Rayappan v. Yagap- 
pan Nadar — Over. AIR 1974 Ker 
51 C (Mar). 

1966 Ker LT 594 = 1966 Ker LJ 623, 
Chozhi Vasudevan v.  Sreemathi 
Amma — Over. AIR 1974 Ker 161 
(FB) (Sep). 

1966 Ker LT 805. Varkey Devassy v. 
State of Kerala — Over. AIR .1974 
Ker 48 A (Feb), 

AIR 1967 Ker 215 (FB) V. M. Rayi 
Nambudiripad v. Inspecting Asstt. 
Commr. of Agricultural I.-T. and 
5. T. (Spl) Kozhikode — Revers. AIR 
1974 SC 1369 (Aug). 

1968 Ker LT 486, Merchant S. N. Co. vy. 
Thanulingom Pillai —— Over. AIR 
1974 Ker 136 (Jul). 

1971 Ker LJ 375, Muhammed Kassiyan 


I l 


Kadija Ummal. v, Nanan Sathyadasan E 


Not Followed in: Over. = Overruled in: 
Reversed in. 


— Over. AIR 1974 Ker 140 (FB) 
(Jul). 


(1972) C. R. P. No. 791 of 1972. D/- 21-12- 
1972 (Ker). Vely v. Chitta — Over. 
AIR 1974 Ker 205 (Nov). 


(1973) C. R. P. No. 1278 of 1972. D/- €-4- 
1973 (Ker), Krishnaswamy vy, Kantha- 
swami Udayar — Over. AIR 1974 Ker 
205 (Nov). 

(1973) C. R. P. No. 298 of 1973, D/~ 28-4- 
1973- (Ker), Kunhayammy v. Shan- 
mughan — Over, AIR 1974 Ker 205 
(Nov). 

1973 Lab IC 558 C (Ker), Chirukandoth 
Chandrasekharan v. Union of India 
— Over. AIR 1974 Sc 1832 C (Oct). 


1973 Ker LT 726. Ammu Brahmaniamma 
v. Gopalan — Over, AIR 1974 Ker 
4140 {FB} (Jul), 
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AIR 1974 KERALA 1 (V 61 C 1) 
G. VISWANATHA IYER J. 


Cheekutty. Petitioner v. The Land Tri- 
bunal Alangad and others, Respondents. 

Original Petn. No. 5081 of 1972. D/- 
12-2-1973. 

Index Note:— (A) Kerala Land Re- 
forms Act (1 of 1954), Section 77 — Right 
to apply for shifting kudikidappu — Con- 
dition precedent — Compliance. 

Brief Note:— (A) A notice asking the 
kudikidappukaran to shift is sufficient 
compliance with the condition for being 
entitled to apply for shifting kudikidappou 
to a new site. Any request prior to the 
issue of notice by the land-owner is not 
necessary. (Para 4) 

Index Note:— (B) Kerala Land Re- 
forms Act (1 of 1964), Section 77 — Shift- 
ing of kudikidappu — Right of Land- 
owner — Nature of. 

Brief Note:— (B) A landowner cannot 
be compelled to ask for shifting only to 
another part of the existine land merely 
because such existing land comprises of 
a large area. If he bona fide requires the 
land for an industrial purpose and if he 
offers suitable alternative site, he has a 
right to ask the kudikidappukaran to shift 
to a new Site. (Para 2) 


Index Note:— (C) Kerala Land Re- 
forms Act (1 of 1964). Section 77 — Shift- 
ing of kudikidappu — Offer of alternative 
site — Necessary considerations. 

Brief Note:— (C) Alternative site 
offered for shifting of kudikidappu must 
be fit for erecting a homestead. Existence 
Or non-existence of improvements therein 
is not a matter to be considered bv the 
Tribunal. (Para 3) 


M. Mohammed Moonan. for Petitioner; 
Govt. Pleader, (for No. 1) and Xavier 
DQ/DQ/B657/73/SSG 
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Arakar and K. V, Benedict (for Nos. 2 
and 3). for Respondents. 

_, ORDER:— This original petition is 
filed by a kudikidappukaran against the 
order passed by the Land Tribunal. Alan- 
fad directing him to shift to a new site 
offered by the landlord Respondent. The 
Respondent land owner applied under 
Section 77 of the Land Reforms Act to 
shift the kudikidappu situated in the A- 
schedule property belonging to him and 
occupled by the petitioner. He alleged that 
he bona fide required the land for 


an industrial purpose, namely. the 
conduct of choola business. he also 
agreed to transfer a new site fit 


for erecting a homestead and also to pav 
the reasonable cost of shifting the» kudi- 
kidappu to the new site. The petitioner 
opposed that application on the sround 
that the claim is not bona fide and it is 
made only as a counterblast to his appli- 
cation for purchase of kudikidappu. 

‘The amount offered for shifting the 
kudikidappu was also stated to be inade- 
quate. The Land Tribunal found that the 
land is required for the conduct of choola 
business and therefore the kudikidappu 
must be shifted from that place. The Land 
Tribunal also came to the conclusion that 
the alternate site offered is fit for erecting 
a homestead and then directed the res- 
pondent to execute a transfer deed for 10 
cents of land in the B-schedule property 
and also pay a sum of Rs. 750/- towards 
shifting charges to the petitioner. The 
petitioner was directed to shift his kudi- 
kidappu to the new site within two months 


from the date of that order. It is the cor- 


rectness of this order that is challenged in 
this writ petition. 


2. The first point urged by the 
petitioner is that the land is not required 
bona fide bv the land owner for anv in- 
dustrial purpose. The Land Tribunal made 


x 
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a local inspection to understand the con- 
flicting statements made bv the petitioner 


and the respondent and considering the 
evidence of the respondent and also the 
evidence of the petitioner, came to the 
_ conclusion that the claim made by the 
land-owner is bona fide and that the 


kudikidappu must be shifted to a new Site. 


The petitioner contended that the 
property in which the kudikidappu is 
situated has got an area of nearly 2 acres 
and if the site where the kudikidappu 1s 
situate is required for anv industrial pur- 
pose he mav be asked to skift to another 
part of the same property instead of being 
asked to shift to a new site. On this point 
it ig the right of the land-owner. if he 
requires this land for an industrial pur- 
pose, to ask the kudikidappukaran to shift 
to a new site. He canrot be compelled to 
ask the kudikidappukaran to shift to an- 
other part of the same provertv. There- 
fore, in the light of the finding that this 
land is bona fide required for an indust- 
rial purpose bv the land-owner the con- 
clusion arrived at by the Land Tribunal 
on this point cannot be said fo be incor- 
rect. 


3. The second point urged bv the 
petitioner is that the alternate site has 
been found to be suitable for residential 
purpose only on the basis of the local in- 
spection made by the Land Tribunal. In 
this connection it has to be stated that the 
only point that was urged bv the peti- 
tioner before the Land Tribunal regard- 
ing the alternate site was that there are 
no improvements in the alternate site and 
therefore he cannot be asked to shift to 
that place from the existing site. The 
existence or non-existence of Improve- 
ments in the alternate site is not a rele- 
vant matter to be considered at all. The 
only point that has to be looked into be- 
fore the kudikidappukaran is asked to shift 
to a new site is to find out whether the 
alternate site is fit for erecting a home- 
stead. On this point there is no challenge 
by the petitioner. l 

Therefore. even though in the order 
the Land Tribunal has stated that 
he inspected the site and found that though 
there are no improvements. the site is fit 
to erect a homestead, that cannot be said 
to be the onlv factor relied cn bv the Land 
Tribunal in holding that the alternate site 
is suitable for residential purpose. 


4. The third point urged by the 
petitioner is that the application is not 
maintainable under the amended Act (as 
amended by Act 25 of 1971). The conten- 
tion is elaborated this wav. Before an ap- 
plication for shifting the kudikidappu is 
made the kudikidappukaran must be given 
one month’s notice by registered post and 
before a notice is issued the land-owner 


v. State 
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must make a requisition to the kudikidap- 
pukaran to shift to the new site and onlv 
if he failed to shift to the new site his 
right to apply will arise and after his right 
to apply arises he must give one month’s 
notice by registered vost to the kudikidap- 
pukaran. This has not been done in this 
case. The counsel for the petitioner refer- 
red me to the copy of the notice issued bv 
the land-owner to the kudikidapnukaran 
and contended that the notice does not 
refer to any previous reauest made by the 
land-owner to the kudikidappukaran to 
shift to the new site. : 

This contention is also not sustain- 
able. Under Section 77 a right to apply 
to shift a kudikidapou to a new site will 
arise if the kudikidappukaran on a request 
made by the land-owner does not comnlv 
with it. The notice in this case clearly 
shows that the land-owner reauested the 
kudikidappukaran to shift to the new site. 
It is not necessary that a request must be 
made to the kudikidanpukaran before the 
issue of the notice. The notice itself is the 
statutory mode of requisition prescribed 
by Section 77. Therefore. on this point 
also I do not find any illegality or irregu- 


larity in the order passed by the Land 
Tribunal. 


5. It is needless to state that the 
petitioner need shift to the new site onlv 
Within twe months after the respondent 
transfers the new site to the petitioner 
and deposits the amount of Rs. 750/- 
towards shifting charges. 


6. In the result. subject to the 
above direction. the original petition is 
dismissed. But, in the circumstances. I 
make no order as to costs. 

Petition dismissed. 


AIR 1974 KERALA 2 (V 61 C 2) 

vV. P. GOPALAN NAMBIYAR J. 

K. N. Appu. Petitioner v. State of 
Kerala and others, Respondents. 

O. P. No. 2090 of 1970. D/- 25-1-1973. 

Index Note:— (A) Kerala Land Ac- 
quisition Act (21 of 1862). Section 5 — 
Enquiry under — No notice to the objec- 


tor — No opportunity to the ; objector 
of being heard in support of his objec- 
tions — Proceedings vitiated. 


Brief Note:— (A) Section 3 (2) enicins 
the Collector to give obiector an oppor- 
tunity of being heard either in person or 
by counsel. When after preferring obiec- 
tions, the obiector neither received any 
notice of enquiry under Section 5 nor 
was he heard in support of his objections, 
the proceedings were vitiated for not be- 
ing conducted in the manner provided by 
the statute. (Para 3) 


CQ/FQ/B188/73/SGK 
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Index Note:— (B) Kerala Land Ac- 
quisition Act (21 of 1962) Sections 2 (3), 
3 4. 5 — Enquiry under Section 5 must 
be by one and the same authority — Ex- 
ercise of concurrent jurisdiction by Tahsil- 
dar constituted as Collector for land ac- 
quisition and bv Revenue Divisional 
Officer, simultaneously -—- Proceedings 
vitiated. 

Brief Note:— (B) The reasonable in- 
ference from Sections 3. 4. 5 is that one 
and the same authority should function 
for the purposes of these sections. and not 
that two separate sets of officers can func- 
tion concurrently. The association of Re- 
venue Divisional Officer who’ does not 
figure as Collector either in the primary 
sense or in the inclusive sense of the de- 
finition is unwarranted. uniustified and 
is sufficient to vitiate the acauisition pro- 
ceedings, (Para 4) 

Index Note:— (C) Kerala Land Ac- 
quisition Act (21 of 1962) Section 3 — 
Land acquisition with an obiect to cut a 
canal — Averments and materials placed 
before the Court not showing that canal 
is meant to irrigate other lands — Purpose 


underlying the acquisition not a public 
purpose — Notification under Section 3 
quashed, (Para 5) 


A. P. Chandrasekharan, for Petitioner: 
Govt. Pleader, for Respondents. 


JUDGMENT:— The petitioner seeks 
to quash Section 3 (1) Notification dated 
29th July 1967 issued under the Kerala 
Land Acauisition Act (Ext. P-3) and the 
Section 6 Declaration dated 26th April 
1969 (Ext. P-6), issued in respect of one 
acre and 19 cents-in Sy. No. 457/1 of 
Ollukkara Village. belonging jointly to 
the petitioner and his mother and sisters. 


2. Two main grounds are urged to 
quash the notification and the decalara- 
tion. namely. first that the Section 5, en- 
quiry has not been conducted in the 
manner provided by the statute and the 
petitioner has not been afforded an oppor- 
tunity of being heard on the objections: 
and second. that the acquisition was not 
really for a public purpose. 


3. As far as the first of these ob- 
qections is concerned. Section 5 (3) of the 
Act requires the Collector to publish a 
notification in the gazette and also cause 
public notice of the substance of such 
notification to be given at various places 
in the locality. Section 5 (1) enables any 
person interested in the land acauired to 
object to the acquisition of the land with- 
in thirty davs of the issue of the notifica- 
tion. Section 5 (2) enioins the Collector 
to give the obiector an opportunity of 
being heard either in person or by Coun- 
sel. The Kerala Land Acauisition Rules 
1963 have been framed under the Act. 
Rule 3 (b) states that if obiections are 
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received within time. the Collector shall 
fix the date for hearing the obiections and 
give notice thereof to the obiector. The 
form in which the notice is to be issued 
has been prescribed as Form IV (B). The 
petitioner has alleged in paragraph 10 of 
the petition that after preferring Ext. P2 
objections he did not receive any notice of 
enquiry enjoined by Section 5 of the Act, 
nor was he heard in support of the ob- 
jections. To this. the answer made in 
paragraph 6 of the counter-affidavit is in 
very vague and general terms. namelv. 
that the Section 5 notice was served on 
all interested parties by registered post 
and the enauiry was conducted bv the 
Tahsildar on 26-2-1967 (the date 26-2-1967 
is an obvious mistake, and the learned 
Government Pleader who appeared stated 
at the hearing that the correct date was 
26-10-1967). The learned Government 
Pleader stated with reference to the files 
that he was unable to sav that notice of 
the enquiry on the obiections had ac- 
tually been served on the petitioner. This 
one ground is sufficient to vitiate the pro- 
ceedings. 


å, There is vet another illegality 
in regard to the enauiry into the objections 
under Section 5 of the Act. Ex. P-3 
notification shows that the Tahsil- 
dar was constituted the Collector for pur- 
pose of land acquisition as defined by Sec- 
tion 2 (3) of the Act. The petitioner has 
alleged in paragraph 5 of the petition. 
that the Tahsildar who made the enauirv 
reported that the acquisition is not neces- 
Sary. In paragraph 4 of the counter-affi- 
davit it is admitted that the Tahsildar 
was of the opinion that the acauisition 
may be withdrawn. The said paragraph 
proceeds to state that further enauiries 
were made by the Revenue Divisional 
eas and the District Collector and 

at 


at these reveal that the ac- 
quisition owas necessary. It is also 
Stated therein that after the service. 


of notice under Section 5 of the Land Ac- 
quisition Act. on all the interested per- 
sons. the Section 5 enauiry was conducted 
by the Revenue Divisional Officer in the 
presence of the petitioner. and that the 
Tahsildar has also conducted enauiries on 
26-2-1967 (26-10-1967?). The Tahsildar 
having been constituted expressly bv the 
notification as the “Collector” for purpose 
of the land acquisition. I do not think that 
simultaneously the Collector and Revenue 
Divisional Officer can also exercise con- 
current jurisdiction and functions in res- 
pect of the acquisition proceedings. The 
Government Pleader contended that the 
definition in Section 2 (3) of “Collector” 
takes in the “Collector” primarily. and 
only “includes” the “Officer appointed to 
perform the functions pf the Collector.” 
But to hold that both can function simul- 
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taneously would be to introduce chaos 
and confusion in the land acquisition pro- 
ceedings. The reasonable inference from 
Sections 3. 4 and 5 is that one and the 
same authority should function for the 
purposes of these sections. and not that 
two separate sets of Officers can function 
Concurrently. Whatever that be, the asso- 
ciation of the Revenue Divisional Officer 
who does not figure as a Collector either 
in. the primary sense of in the inclusive 
sense of the definition is certainly unwar- 
ranted and unjustified and that is suffi- 
cient to introduce a second vitiating ele- 
ment in these proceedings. 


5. The petitioner’s Counsel also 
contended that the acquisition was not for 
a ‘public purpose’ as the obiect was only 
to cut a canal from the eastern side of the 
petitioner’s property, where it is bounded 
by the Peechji Canal and take the waters 
to the western boundary of his provertv. 
and no more. The purpose. it was said. 
was really to benefit the lands of one 
Kaipulli Krishnan situated on the west of 
the petitioner’s property, at whose inst- 
ance, according to the petitioner, the land 
‘acquisition proceedings have been set 
afoot. It was contended by the netitioner’s 
Counsel that the proposed canal being 
confined only to the vetitioner’s property 
and intended to benefit only Krishnan’s 
property. the underlying purpose of the 
acquisition cannot be regarded as public. 
The Government Pleader contended and 
the counter-affidavit has stated that the 
canal is meant to irrisate not onlv the 
lands of Krishnan. but also Sv. Nos. 456. 
448 etc. of Ollukara Village. On the aver- 
ments and materials placed. I am not 
satisfied that the acauisition is for a 
public purpose. The Section 3 notification 
is therefore liable to be auashed. 


6. I allow this writ petition and 
quash Ex. P-3 notification and Ex. P-6 de- 
claration. I make no order as to costs. 

Petition allowed. 


AIR 1974 KERALA 4 (VY 61 C 3) 
G. VISWANATHA IYER J. 

K. L. Mathew and another. Peti- 
tioners v. Union of India and another. Res- 
pondents. 

O. P. Nos. 3435 and 3457 of 1972, D/- 
29-1-1973. 

Index Note:— (A) Constitution of 
India, Article 226 — Writ against Cashew 
Corporation of India Ltd. — Whether lies. 

Brief Note:— (A) The Cashew Cor- 
poration of India Ltd. in effect discharges 
a governmental function in the matter of 
import and export of raw cashewnuts. 


DQ/EQ/B616/73/YPB 


i 


K. L. Mathew v. Union of India (G. V. Iver J.) 


A. I. R- 


Thus its position is that of an agent of 
the Central Government. In the discharge 
of this duty of allotment of imported raw 
cashewnuts the Central Government and 
the Corporation have to conform to the 
Imports and Exports Control Act. Import 
Control Order and the Policy Statement. 
That being so, if there is a violation of 
the provisions in the discharge of this 
duty either by the Central Government 
or its agent the aggrieved person can seek 
for appropriate directions or orders not- 
withstanding that the Corporation is a 
private limited company registered under 
the Companies Act. 

(Paras 14. 12, 13) 

Index Note:— (B) Import Control 
Order (1955), Clause 8 — Import of raw 
cashewnuts — Policy adopted by Cashew 
Corporation of India that raw cashewnuts 
will be distributed only to those actual 
users who were importing raw cashewnuts 
for two years before Ist September. 1970 
— Denial to distribute on that score 
amounts to denial of equality. (X-Ref:— 
re en of India, Articles 14, 19 (1) 
g). 

Brief Note:— (B) The policy adopted 
by the Cashew Corporation of India Ltd. 
that the imported raw cashewnuts will þe 
distributed onlv to those actual users who 
were importing raw cashewnuts for two 
years before Ist September 1970 is arbit- 
rary. The policy will be indirectly creating 
a monopoly in some actual users which is 
not warranted by the Order or the Policy 
Statement laid down by the Government in 
the matter of import of raw cashewnuts. 
Hence denial to distribute on that vround 
to certain actual users “amounts to denial 
of equality. (Paras 14. 15) 


On import the imported item has to 
be distributed to the actual users follow- 
ing certain definite non-discriminatoryv 
principles. An actual user may be denied 
allotment onlv if he comes under clause 8. 
If the factories owned by these actual 
users were existing on 1st September 1970. 
the mere fact that before 1st September, 
1970 they were not depending on import~ 
ed nuts will not in anv way make them 
non-actual users of raw cashewnuts. 

(Paras 14. 15) 
Cases Referred: Chronological Paras 
AIR 1965 SC 40 = (1964) 6 SCR 885. 
Tata Engineering and Locomotive 
Co.. Ltd. v. State of Bihar 13 
AIR 1963 SC 1811 = (1964) 4 SCR 99, 
State Trading Corpn. of India v. 
Commercial Tax Officer 12 

V. K. K. Menon. M. Ramachandran, 
C. J. Balakrishnan and U. K. Ramakrish- 
nan. for Petitioners: George Vadakkel and 
K. Prabhakaran {Central Govt. Standing 
Counsel). for Respondents. 

DER:— These two original 
petitions are filed by proprietors of two 
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cashew factories in Quilon District. They 
seek a writ of certiorari or other appro- 
priate writ or direction calling for and 
‘ quashing the communications refusing to 
allot imported raw cashewnuts to the 
petitioners. to carry on the manufacturing 
or processing business in their ‘factories 
and also for a writ of mandamus to direct 
the 2nd respondent. the Cashew Corpora- 
tion of India Limited, to allot imported 
raw cashewnuts to them. 

2. The petitioner in O. P. No. 3455 
of 1972 is the proprietor of a cashew fac- 
tory and is engaged in the processing of 
raw cashewnuts and in the exporting of 
processed cashew kernels. His factory was 
started In 1964 with a labour strength of 
about 100 workers. This strength is being 
increased and to provide employment for 
these workers at least 750 tons of raw 
cashewnuts is necessary per annum. There 
are about 70 manufacturer~-exporters 
mostly concentrated in Quilon District 
doing this business and the indigenous 
production of raw cashewnuts in India is 
hardly sufficient to meet 30% of the de- 
mand of the factories. The rest of the 
raw cashewnut requirement is met bv im- 
ports from African countries. Due to pau- 
city of finance and other reasons the peti- 
tioner was not able previously to directly 
import cashewnut and was therefore 
carrying on the business with indigenous 
raw nuts. To improve his export turnover 
and to give work to his existing labour he 
has to process more nuts into cashew ker- 
nels and for that he has to depend on im- 
ported cashewnuts onlv. 


3. The petitioner in O. P. No. 3457 
of 1972 is also a proprietor of a cashew 
factory engaged in the business of pro- 
cessing cashewnuts into cashew kernels 
and exporting them to foreign countries. 
The factory previously belonged to one 
N. Ramachandra Reddiar who was carry- 
Ing on this business in this factory from 
1948. He was regularly importing cashew- 
nuts till] August 1967 and conducting the 
business and on account of domestic trou- 
bles the factory was closed for some time 
until the petitioner purchased it in 1971. 
Before purchasing this factory the peti- 
tioner was carrving on the business by 
taking factories on hire and processing and 
exporting cashewnuts. His export turn 
over was over 8 lakhs in 1970-71 and over 
10 lakhs in 1971-72. In Mavy 1971 he pur- 
chased this factorv. The petitioner has a 
labour strength of 500 workers and he re- 
quires about 1500 tons of raw cashewnuts 
per annum. He has also to depend on im- 
ported cashewnuts to continue the business 
as indigenous nuts are not available. 


4. Before 1970 raw cashewnuts 
were being imported on what is known as 
on open General Licence System. Subiect 
to availability of foreign exchange any 
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person can import raw cashewnuts on 
satisfving the conditions prescribed by the 
Imports and Exnorts Control Act, Rules 
and Cirders. In course of time the Central 
Government found that this import system 
has created unhealthy competitions among 
the importers leading to a progressive rise 
in the cost of imports. The cashew in- 
dustry had grown enormously and at the 
same time was dominated by trade inte- 
rests with ready access to bank finance 
and tne processing units set up in various 
places were not getting enough raw nuts 
for processing. Very little attempt was 
being made to collect the indigenous raw 
nuts for processine and export and more 
than three-fourth of the reaquiremenis 
of the trade was found depending on the 
import. In order to meet this increase in 
demand for imported raw nuts and in 
order to be in a better bargaining posi- 
tion vis-a-vis the exporting countries and 
to ensure adeauate supply of raw nuts at 


reasonable prices the Central Govern- 
ment decided te canalise the import of 
raw cashewnuts through the Cashew 


Corperation of India Limited with effect 
from lst September, 1970. In August. 
1970 the Cashew Corporation of India 
Limited was formed as a subsidiary com- 
pany to the State Trading Corporation 
Limited registered under the Indian 
Companies Act. All its shares are vested 
in the State Trading Corporaton Limited. 
After this date the issue of licence to 
Import raw nuts on Open Licence System 
was stopped except when applied for bv 
the Cashew Corporation of India Limited. 
Thereafter that company began import- 
ing raw cashew nuts in terms of the im- 
port policy prescribed by Central Govern- 
ment from time to time. As per that 
policy statement the users were directed 
to arply to the company for allotment. 


5. The petitioners applied to the 
2nd Respondent for allotment of imported 
raw cashewnuts for processing and for 
export. They were informed bw the 2nd 
Respondent — by letters dated 14-10-1971 
(Ext. PI), 14-2-1972 (Ext. P6) and 6-6-1972 
(Ext. P8) in O. P. No. 3455 of 1972 and by 
letters dated 21-7-1971 (Ext. P3), 31-8-71 
(Ext. P4). 19-2-1972 (Ext. P8) and 25-2- 
1972 (Ext. P9) in O. P. No. 3457 of 4972 
that they are not entitled to get allotments 
because as per the policv laid down 


by -he 2nd respondent only those 
persons who were depending on im- 
ported raw cashewnuts during the 
years 1968. 1969 and till 3ist August 


1970 are eligible for allotment. The peti- 
tioners do not come within this provision. 
Again according to the policy adopted bv 
the 2nd Respondent as a condition for al- 
lotment of imported raw cashewnuts an 
undertaking that the entire quantity of 
the raw cashewnuts imported and allotted 
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to the factories will be processed and ex- 
ported must be given and another 20 per 
cent of this quantity must be purchased 
from the indigenous market. processed and 
also exported. Only if these conditions are 
Satisfied that these factories will be allot- 
ted imported raw cashewnuts, This means 
that all those who want to get allotment of 
imported raw cashewnuts must procure 
indigenous raw cashewnuis and process 
them to make up the 20 per cent of the 
allotment of the imported raw nuts. The 
petitioners who want to carrv on this busi- 
ness are denied allotment of imported raw 
nuts and so if they want to carry on their 
business they have to compete with the 
allottees in the purchase of indigenous 
raw nuts. That means they are faced with 
acute competition from these allottees in 
the indigenous market making them un- 
able to carry on the cashew business. 
This practically is an attempt to stifle 
those who do not get allotted imported raw 
nuts. This in turn is likely to create a 
monopoly to those who were_in the field 
before 1970 and those wha come into the 
field later cannot succeed in the carrving 
on the business. So, the denial of allot- 
ment to the petitioners is challenged in 
this writ petition on the ground that this 
allotment svstem of the 2nd Respondent 
is arbitrary. beyond its powers and is also 
discriminative. 


6. The 2nd Respondent has filed a 
counter affidavit in answer to the con- 
tentions raised by the petitioners: Accord- 
ing to the 2nd Respondent. it is open to 
them to refuse allotment of imported raw 
cashewnuts under paragraph 97 (5) (a) of 
Chapter IV of the Import Control] Rules 
and Procedure. They have adopted this 
procedure for allotment of raw cashewnuts 
in consultation with the trade and the Gov. 
ernment of India. According to them. in 
the context of constraints in supply posi- 
tion and unresulated additions to installed 
capacitv. a method of rationing was in- 
evitable. Discussions were therefore held 
with the established associations of the 
cashew industry and the trade interests 
to obtain their views in regard to the 
basis of allocation of imported cashewnuts. 
Various views were expressed as regards 
the procedure to be followed in the alloca- 
tion of nuts at the discussion and even- 
tually an equitable method of rationing 
in the light of the objectives of canalisa- 
tion was evolved for determining the 
quota. The primary considerations that 
were taken into account were: 


(a) Minimum dislocaticn in the exist- 
ing pattern of trade and industry. 


(b) Due recognition to the element of 
export performance to maintain and aug- 
ment the level of exports. 


(c}) Safeguarding against anv switch 
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over from indigenous nuts to imported 


nuts 


(d) Due recognition to the necessity 
for processing in duly licensed units. 
Only those who had participated in the 
import and export business during the 
years 1968 and 1969 and had processing 
Capacity were taken as eligible for alloca- 
tions of imported raw cashewnuts and the 
quota for each was determined on the 
basis of the lowest of the quantities cal- 
culated in relation to the best imports 
during 1968 and 1969. These allottees were _ 
also required to undertake to effect ex- 
ports of kernels corresponding to the raw 
nuts allotted to them. Later on. a modifi- 
cation of the criteria for entitlement of 
imported nuts was approved bv the Board 
of Directors of the 2nd respondent on the 
basis of the discussions with the 
representatives, As a result 
of this discussion, individual units 
set up in 1970 before canalisation 
and also the capacity af other units which 
Were already in the field were also taken 
into account and a re-allocation was made 
taking into account the figures of import- 
export performance during the years 1968 
and 1969 and the first eight months of 1970. 
This allocation has worked satisfactorily 
and industry has shown better perform- 
ance both in the processing and in the 
level of exports in 1971-1972. So, the same 
Policy is continued in 1972 as well. The 
Cashew Corporation of India Ltd., is a 
wholly subsidiarv of the State Trading 
Corporation of India ‘Limited. The al- 
lottees are also required to give an under- 
taking that they will export quantities of 
kernels equivalent to the raw cashewnuts 
allotted to them plus 20% procured from 
the local market. The petitioner in O. P. . 
No, 3457 of 1972 purchased the factorv 
only in May. 1971 after the distribution 
Policy was made known to the trade in 
November, 1970. That petitioner should, 
have known that the factory having not 
worked in 1967-68 is not eligible for anv 
allocation. The denial of anv allotment 
of imported raw cashewnuts to the peti- 
tioner is perfectly legal and sustainable 
on valid grounds and there is no violation 
of Articles 14 and 19 (1) (g) of the Con- 
stitution. It is finally contended that the 
second Respondent being a company re- 
gistered under the Companies Act no writ 
will lie against it. 


7. The petitioners have in the light 
of the various contentions raised by the 
2nd Respondent regarding the maintain- 
abilitv of the writ against it sought per- 
mission to amend the writ petitions to in- 
clude a prayer for the issue of a writ 
of mandamus or other appropriate writ 
directing the first Respondent to allot or 
to cause the 2nd Respondent to allot- to 
the petitioners imported raw cashewnuts 
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sufficient to carry on the manufacturing 
activities in their factories. Those peti- 
tions were allowed. The petitioners have 
also filed a reply affidavit to the various 
contentions raised by the 2nd Respondent. 
Tn the reply affidavit it is stated that the 
policy of distribution adopted by the 2nd 
Respondent js against the provisions of 
the Imports and Exports Control Act, 1947 
and the Import Control Order. 1955. The 
2nd Respondent is only an agency coming 
under Clause 6 (c) of the Import Control 
Order, 1955 through which the import 
and distribution of raw cashewnuts is 
canalised. As such, it is only a nominee of 
the Government of India to carry out the 
specific function of import and distribution 
of raw cashewnuts statutorily directed to 
be carried out by the Control Act and the 
Control Order referred to above, Being 
a nominee of the Government of India it 
is not open to the 2nd Respondent to arbi- 
trarily allot or refuse to allot the import- 
ed commodity. The provision in the distri- 
bution policy adopted by the 2nd Respon- 
dent that the allocation of imported raw 
cashewnuts will be made only fo those 
who had import and export performance 
during the years 1968-69 has nothing to do 
with the objectives of the Act or the 
Order. The obiect of the Act was only 
to canalise the import. Previously, raw 
cashewnuts were being imported under 
the Open General Licence Svstem. This 
led to unhealthy competition and the 
foreign exchange resources were either 
wasted or misused. It was not possible to 
bargain with the foreign traders for a re- 
asonable price for the commodities. To 
get over this the Government decided to 
canalise the import. The obiect was never 
to restrict the use of imported raw cash- 
ewnuts by the processing units in India. 
The canalising agency. whether the Gov- 
ernment or the nominee of the Govern- 
ment, cannot, on importing the raw 
cashewnuts, refuse to allot to the actual 
users all imported raw cashewnuts for 
processing and exporting. The im- 
port policy statement of the Gov- 
ernment of India clearly stated 
that the 2nd Respondent must release the 
imported raw cashewnuts to the actual 
users. The petitioners beings actual users 
are entitled to get an allotment of the im- 
ported cashewnut. The fact that they 
were not importing raw cashewnuts dur- 
ing the years 1968-69 or the first eight 
months of 1970 is no ground to Genv them 
an allotment. The factories which the 
petitioners are running now were proces- 
sing and exporting cashew kernels during 
the earlier years as well. The restriction 
in the distribution of imported raw cash- 


ewnuts is unreasonable and beyond the 
powers of Respondents 1 and 2 under the 
Act and the Order referred to above. This 
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distribution also virtually destroys the 
processing and exporting activities of the. 
petitioner. Under the guise of this distri- 
bution what is really done is that the 
non-allottees are effectively prevented 
from carrying on the business, which is 
not the obiect of the Import Control Act 
or the Order. It is again contended that 
this policy was not being uniformly 
followed because after 1970 the Kerala 
Government constituted a Company called 
the ‘Kerala State Cashew Development 
Corporation Limited’ and this company 
took over some of the factories previously 


-Closed down during the years 1964 and 


1965 and to this Corporation the 2nd Res- 
pondent has allotted imported raw cash- 
ewnuls though the; said Corporation does 
not satisfy any of the conditions mention- 
ed in the distribution policy alleged in 
the counter-affidavit. Again. the 2nd Res- 
pondent who is only a canalising agency 
under the Control Order. 1955 has begun 
to carry on the processing work. It cannot 
against its own policy of allotment begin 
to carry on the business of processing of 
these raw cashewnuts for export. In such 
circurmstances, and for all the reasons, the 
petitioners contend that the distribution 
policy adopted by the 2nd Respondent as 
nominee of the 1st Respondent is arbitrary 
and discriminatory. 


8. During the course of the argu- 
ment of these writ petitions counsel for 
the 2nd Respondent sought permission to 
file an additional counter-affidavit to 
answer the additional facts mentioned in 
the petitioners’ reply affidavit and that 
permission was granted. In the additional 
counter affidavit the 2nd Respondent ad- 
mitted the supply of imported raw cas- 
hewnits to the Kerala State Cashew Deve- 
lopment Corporation Limited and also the 
processing activities carried on bv it as 
an experimental measure. According to 
the 2nd Respondent, this allotment to the 
Kerala State Cashew Development Cor- 
poration is only a temporary ad hoc ar- 
rangement to tide over certain labour pro- 
blems of the Kerala Corporation and that 
the allotment for that purpose cannot be 
questioned by the petitioners. The proces- 
Sing activity is only started as an ex- 
perimental measure to find out the aualityv 
of raw nuts imported from sources other 
than the traditional sources which also 
cannct be said to be uniustified. For these 
reasons, the 2nd Respondent sought to 
sustain their earlier contentions. 

9. The first question that arises 
for determination relates to the character 
of the functions carried on by the 2nd 
Respendent and 2nd Respondents vrela- 
tionship with lst Respondent. The Ist Res- 
pondent enacted the Imports and 
Exports Control Act. 1947, to pro- 
hibit, restrict or otherwise control im- 


8 Ker. ([Prs. 9-10] K. L. Mathew v. 


ports and exports. That Act authoris2d 
the Central Government to make provision 
by a notified order for prohibiting, restri- 
cting or otherwise controlling the impcrt 
and export of goods of anv specified des- 
cription, In pursuance to this enactment 
the Central Government issued the Ira- 
port Control Order. 1955. Clause 3 of that 
Order prohibited the Import of any goods 
of the description specified in Schedule I 
except and in accordance with a licenze 
granted by the Central Government. Item 
20 of Part IV of Schedule I relates to 
cashewnut. Clause 6 provides for the 
refusal to grant ‘a licence in certain cir- 
cumstances. If the Government decides 
to canalise imports and distribution ther2- 
of through a special or specialised asencv 
or channels. the issue of a licence can be 
refused as per Clause 6 (1) (c) of the 
Order. Till 31st of August, 1970 cashew- 
nuts were allowed to be imported on the 
Open General Licence System. This 
` System was found to create unhealthy 
competition and wastage of foreign ex- 
change. So, the Government decided to 
modify the system of importing of cas- 
hewnuts. The Government of India. Min- 
strv of Foreign Trade. issued an order on 
3ist of August, 1970 withdrawing this 
item from the Open General Licence 
System. The order is in these terms:— 


“GOVERNMENT OF INDIA 


MINISTRY OF FOREIGN TRADE 
. IMPORT TRADE CONTROL 
ORDER NO. 3/70 


New Delhi. the 31st August. 1976. 


In pursuance of the Imports (Control) 
Order. 1955, the Central Government 
hereby makes the following amendment 
in the Open General Licence No. 
LXXXVIII published with the Govern- 
ment of India. Ministry of Foreign Trade 
Imports (Control) Order No. 1/70 dated 
the 31st March. 1970. namely. 


The following entry mav be deemed 
to have been deleted from the Scheduie 
to O. G. L, No. LXXXVIII with immediate 
effect: — 


5. No. Part of the Descripticn 

l I. T. C. Schedule of the goods 

20 -© IV Cashewnuts 
Sd/- 


(R. J. Rebello) 
Chief Controller of Imports & Exports” 


10. Simultaneously, a company 
called the Cashew Corporation of Inda 
Lid. was formed as a subsidiary to the 
State Trading Corporation of India. an- 
other private company Set up by the Gov- 
ernment of India under the Companies 
Act. 1956. The shares of this subsidiarv 
company are all held bv the State Trad- 
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ing Corporation of India Ltd. On forming 
this company the Government of India, 
Ministry of Foreign Trade. issued another 
order dated 31st of August. 1970 by which 
the import of cashewnuts was canalised 
through the Cashew Corporation of India 
Ltd. The public notice to this effect pub- 
lished in the Gazette of India is in the 
following terms:— 


“GOVERNMENT OF INDIA 


MINISTRY OF FOREIGN TRADE 
IMPORT TRADE CONTROL 
PUBLIC NOTICE NO. 131-ITC (PN)/70 


New Delhi. the 3lst August, 1970. 


Subiect:— Import of cashewnuts (S. No. 
20/IV) 


Conseauent on the removal of Cas- 
hewnuts (S. No. 20/IV) from the O. G. L. 
No. LXXXVIII vide Ministry of Foreign 
Trade Import Trade Control Order No. 3/70 
dated the 31st August. 1970 it has been 
decided to canalise with immediate effect 
the imvort of Cashewnuts (S. No. 20/IV) 
through the Cashew Corporation of India 


Ltd. 
Sd/- 


(R. J. Rebello) 
Chief Controller of Imports & Exports” 


On taking this decision the import trade 
control policy in respect of this item was 
stated in the book Import Trade Control 
Policy commonly called the ‘Red Book’. 
In Sec. 3 of that Book under the heading 


“List of items the import of which is 
canalised through the State Trading 
Agencies’ cashewnut is ineluded and it 


is stated against that entry that the 
Cashew Corporation of India Ltd. will be 
the canalising agency and the svstem of 
licensing will be "to be released to actual 
users by the canalising agency”. Clause 
53 of the Policy Statement further pro- 
vides that the canalising agency should 
apply for bulk allocation of foreign ex- 
change and for imports in order to enable 
it to organise efficient procurement of 
imported materials for distribution to ac- 
tual users. The policy. as I said earlier has 
been formulated with an emphasis on the 
need for increased production and exports. 
expansion of opportunity for employment, 
development of small scale industries. with 
due regard to the fulfliment of the Gov- 
ernment’s socio-economic obiectives. Along 
with this policy statement the Govern- 
ment of India, Ministry of Foreign Trade. 
have also published the Import Trade 
Control Hand Book which contains the 
rules and procedure that have to be follow- 
ed in importing raw materials. Rule 97 
prescribes the procedure for allotment of 
imported materials to actual users bv the 
ecanalising agency. Sub-rule (5) of Rule 97 
provides that the actual users must ap- 
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proach the canalising agency concerned 
for allotment and they have to conform to 
procedures if anv prescribed bv such 
agency. 


11. 
have to 


provisions we 
gather the relationship 
of the 2nd Respondent company 
with the Central Government and 
the functions which they have to carrv 
out in accordance with the poliey state- 
ment. It will be seen that the State Trad- 
ing Cornoration Ltd. controls the 2nd Res- 
pondent and the former is controlled bv 
the Central Government. Under the Im- 
port and Export Control Act and Import 
Control Order the Government have 
undertaken to discharge certain duties in 
the matter of import of cashewnuts and 
its distribution on withdrawing the Open 
General Licensing Svstem of import of 
this commodity. This function which it 
has to statutorily perform is delegated to 
the 2nd Respondent as per the order re- 
ferred to above and also the policy state- 
ment mentioned above. So. the 2nd Res- 
pondent is in effect discharging or carry- 
ing out a governmental function in the 
matter of import and export of raw cashew- 
nuts. or in other words. it can rightiv 
be called an agency of the Government. 
What the Government has to do is done 
by it throush the agency of the 2nd Res- 
pondent. So'that. in the discharge of this 
duty of allotment of imported raw cashew- 
nuts Respondents 1 and 2 have to conform 
to the Import and Export Control Act, 
Import Control Order and the Policy 
Statement. That being so. if there is a 
violation of the provisions in the discharge 
of this duty either bv the 1st Respondent 
or its agent the 2nd Respondent, the as- 
grieved person can approach this Court 
under Article 226 and seek for appropriate 
directions or orders. 


12. The contention that the 2nd 
Respondent is a company registered under 
the Companies Act and therefore is not 
a public authoritv amenable to the writ 
jurisdiction js unsustainable in the light 
of what has been stated above regarding 
the relationship of the company with the 
Ist Respondent and the duties which the 
lst Respondent has to carry out under 
the statutory provisions. Though the 
Cashew Corporation of India Ltd. or for 
that matter the State Trading Corporation 
of India Ltd. is a private limited company 
it does not in anv wav affect this question. 
The administration of the affairs of the 
Corporation is a concern of the Govern- 
ment of India. The legal ahd beneficial 
ownership of the Corvoration vests in the 
Government of India. The character of 
such companies is described by Martin 
Wolff (Private International Law. (1945) 
at page 56) as follows: 


From these 
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“It occurs frequently that a State 
creates e. g.. for a commercial purpose. a 
separate legal entity, in law distinct from 
the State but in fact. if the veil of per- 
Sonality is pierced. identical with it. Ex- 
amples gre ............ notably many com- 
panies under State control the State pos- 
sessing all or practically all the shares in 
that company (See Quotation in AIR 1963 
SC 1811 at p. 1835). 


This Corporation is performing in the 
matter of import and allotment a Govern- 
mental function under the statute and 
therefore it is nothing else than an agent 
of the Govt. Justice Shah in his separate 
judgment in State Trading Cornoration of 
India v. Commercial Tax Officer (AIR 
1963 SC 1811 at p. 1849) at paragraph 115 
has thus said:— 


“Where, however. the Corporation is 
performing in substance governmental. 
and not commercial! functions, an infer- 
ence that it is an agent of the Govern- 
ment may readily be made.” 


18. In the light of what I have 
Said above it is not necessary to go into the 
question of thse applicability of the doct- 
rine of lifting the veil of incorporation to 
this case. Gajendragadkar. C. J. has in the 
decision reported in Tata Engineering and 
Locomotive Co. Ltd. v. State of Bihar 
(AIR 1965 SC 40) noticed that in course of 
time the doctrine that the corporation or 
the company was a legal ora separate 
entity of its own mav be subiected to cer- 
tain exceptions as a result of the impact 
of complexity of economic factors and to 
meet the requirements of different econo- 
mic problems. The Government cannot 
set up a separate legal entity. delegate 
governmental functions to it and then 
through that separate entitv trv to escape 
out of the obligations imposed on it bv 
the statute. The creation of a separate 
entity may facilitate the carrving out of 
many of the present dav functions of the 
Government. But one cannct forget that 
when the rights of individuals are in anv 
wav affected or otherwise interfered with 
in this process the true nature and the 
character of the function carried out 
by the legal entitv will come up for seru- 
tiny and if what has been done is realiv 
a violation of the statutorv obligations. 
that violation cannot be looked at diffe- 
rently as an action of a non-governmental 
authority and taken out of iudicial review. 
The question involved in this case is one 
such governmental action carried out bv 
the Govt. through the 2nd Respondent 
and a writ will lie under Article 226 of 
the Constitution. The wording of that 
Article itself supports mv conclusion. 
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14, The main contention urged on 
behalf of the petitioners is that the policy 
adopted in the allotment of imported raw 
cashewnuts is highly arbitrary and against 
the provisions of the Import Contral 
Order and the statement of poliev laid 
down in the Import Control Policy, The 
Import Control Order. Clause 6 provides 
for refusa] of the issue of a licence to a 
person to import raw materials if the 
State decides to canalise the import and 
distribution of such imported raw mate- 
rial through a specialised agency. On im- 
port the imported item has to be distribut- 
ed to the actual users following certain 
definite non-discriminatory principles. An 
actual user mav be denied allotment only 
ifhe comes under cl. 8 of the Order. The 
Import Policy Statement provides that 
the imported cashewnuts will be releasec, 
to actual users bv the canalising agencv 
It does not allow a picking and choosing 
of the actual users for distribution. There 
may be existing actual users or there may 
be persons who may bona fide require the 
imported raw material for actual use. In 
releasing the imported item the claims of 
all these actual users will have to be 
looked into and their demands reasonably 
or proportionately satisfied with the avail- 
able stock of the imported item. A self- 
imposed restriction bv which the distri- 
buting agencv refuses to consider the 
claims of bona fide actual users will really 
be an illega] exercise of the discretion. 
The factories now owned bv the peti- 
tioners were existing factories on 1-9-1970. 
The fact that before Ist September. 1970 
these petitioners were not depending on 
imported nuts will not in any wav make 
them non-actual users of raw cashewnuts. 
The rule that imported cashewnuts will 
be distributed only to those who were 
importing raw cashewnuts for two ears 
immediately before 1st September. 1970 
will be indirectly creating a monopoly in 
some persons which the Import Trade 
Policy Statement does not contemplate 
and statute and orders relevant 
to this do not envisage. This 
self-imposed rule is really arbitrary 
and is not warranted by the Import Con- 
trol Order or the Policy Statement laid 
down by the Government in the matter 
of import of raw cashewnuts. Therefore. 
Respondents 1 and 2 were nat justified in 
restricting the allotment of imported raw 
cashewnuts to only those persons who 
were importing raw cashewnuts for two 
years immediately preceding Ist Septem- 
ber, 1970. 


15. This decision to allot import- 
ed raw cashewnuts to only those who 
were importing them before Ist Septem- 
ber. 1970 has another adverse effect on 
those who do not come under that cate- 


gory. The cashew industry depends large- 
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ly on imported raw nuts. The above set 
of persons who are eligible for this allot- 
ment are required to procure certain 
quantity of indigenous raw cashewnuts, 
process and export them and such quantitv 
must be more or less equal to 20 per cent 
of the allotted imported nuts. This means| 
these allottees are getting a monopoly in| 
the matter of allotment of imported nuts 
and they are required to compete with 
other processing units depending only on! 
indigenous raw cashewnuts. With the re- 
sources In their hands the allottees may 
very well manage to procure indigenous 
raw nuts at the risk of the other proces- 
sing units depending solely on them. 
That means the other processing units are 
denied imported raw cashewnuts and at 
the same time they are asked to face a 
keen competition in the purchase of indi- 
genous raw nuts. That means they are 
faced with a very severe strain to carrv 
on the cashew business bv the poliev of 
allotment adopted by Respondents 1 and 
2. Very soon this industry will become the 
monopoly of the existing allottees. This 
will be the result of the arbitrary fixation 
of a rule that imported raw nuts will be 
allotted only to those who were importing 
them for two vears immediately preceding 
lst September, 1970. 


16: That Respondents 1 and 2 
themselves are not following the rule is 
clear from what has been done by them 
after 1st Sept., 1970, Kerala Government 
have set up a Corporation called the ‘Ker- 
ala State Cashew Development Corpora- 
tion Ltd.’ and this company has taken over 
some of the factories previously owned or 
managed by private individuals. Manv 
factories were closed down on account of 
the vicissitudes In the trade and labour 
situation after 1964 and 1965. This com- 
pany owned by the Kerala Government 
requires imported raw caShewnut for pro- 
cessing in the factories managed by it. 
This company came into being only after 
1970 and if the self-imposed rule laid 
down by the 2nd Respondent is followed 
the company is not entitled to allotment 
of raw cashewnuts. But it is conceded 
that this company has been allotted im- 
ported raw cashewnuts. atever may 
be the reasons which they have put for- 
ward in the counter-affidavit to iustifv 
this allotment, it is not consistent with 
their stand that those who were not de- 
pending on imported raw cashewnuts be- 
fore ist September. 1970 are not eligible 
for allotment of imported cashewnuts. This 
action of the 2nd Respondent is urged bv 
the petitioners to show that this self- 
imposed rule is really arbitrary and never 
intended to be followed uniformly to all 
those who applied for allotment of im- 
ported cashewnuts. There is much force 
in this contention. Again. the 2nd Respon- 
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dent has admitted in the counter-affidavit 
and the petitioners rely on them. that 
they have begun to make use of some 
quantity of imported raw cashewnuts for 
processing in units hired by them or em- 
ployed by them. As per the order ap- 
pointing them as the canalising agencv 
they are to import and distribute. Thev 
cannot make use of this facility to make 
use of these imported cashewnuts for their 
own use. If they are deemed to be actual 
users they can also be only reckoned. as 
actual users after Ist September. 1970. So 
that. in their own case the self-imposed 
rule is not followed. This is an additional 
circumstance to show that the rule is ar- 
bitrary and is not being followed when- 
ever the 2nd Respondent chooses to think 
otherwise. In such circumstances. the 
complaint of the netitioners that this arbi- 
trary rule denying them anv allotment of 
imported raw cashewnuts amounts to a 
denial of equality or eaual protection bv 
the State and also amounts to an abuse of 
the exercise of the statutory function im- 
posed on the lst Respondent under the 
Import and Export Control Act and Im- 
port Control Order, 1955, is correct. 


16. In the result. I allow these ori- 
ginal petitions to the extent stated below. 


(a) In O. P. No. 3455 of . 1972 the 
orders refusing allotment evidenced bv 
Exts. P1, P6 and P8 are set aside. 

(ob) In O. P. No. 3457 of 1972 the 
orders refusing allotment evidenced bv 
Exts. P3. P4, P8 and P9 are set aside. 
ss (c) Respondents 1 and 2 are directed 
to consider afresh the request made bv 
the petitioners for allotment of imported 
raw cashewnuts without insisting on their 
showing import performance before 1-9- 
1970 and make allotments of imported 
raw cashewnuts to them subiect to and in 
accordance with the current policy state- 
ment (Red Book) of the Government of 
India and in the light of the observations 
made above. 

(d) There will be no order as to costs. 

Order accordingly. 
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other, Respondents. 
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Index Note:— (A) Travancore Chris- 
tian Succession Act (1692). Section 5 — 
“Streedhanom” — Given on occasion of 
marriage belongs to wife alone — That 
husband is also an executee under stree- 
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Pnom deed will not alter incidents of the 
gift. 


Brief Note: — (A) The fact that both 
the husband and wife are mentioned as the 
executee and grantee under the document 
will not make the gift to fall bevond the 
definition “streedhanom”. Husband’s name 
is Included in the document onlv to enable 
him to manage the property on her behalf. 
(1924) 14 Trav LJ 1, Rel. on. (Para 3) 


Index Note:— (B} Trusts Act. Section 
81 — Doctrine of advancement — Both 
Spouses acting in concert for acquisition 
of property — Beneficial interest of either 
spouse is presumed from attendant cir- 
cumstances and conduct is one such cir- 
cumstance, 


Brief Note:— (B) Where it is not pos- 
sible to find out the exact amount and fix 
the proportion of the contributions. both 
the spouses are entitled to equal share. 

The buildine was put up on the 
streedhanom property and it was intended 
by both the spouses to be the matrimonial 
home. Large amounts were sent by the 
husband to his wife for construction of- 
the building and he also attended to the 
construction, work nearly for 5 vears. The 
wife was also an earning member. In these - 
circumstances, both the spouses should 
be entitled to equal share in the house. 
(Case law discussed). (Paras 12. 14) 
Cases Referred: Chronological] Paras 
(1971) 2 All ER 1021 = (1971) 1 

WLR 1022. Davis v. Vale {41 
(1970) 3 All ER 449 = (1970) 1 WLR 
192, Falconer y. Falconer 
(1970) 2 All ER 780 = (1970) 3 WLR 
255, Gissing v. Gissing 9. 11. 14 
(1969) 2 All ER 385 = (1969) 2 WLR 
966, Pettitt v. Pettitt 8. 1 
(1968) 1 All ER 67 = (1968) 1 WLR 


180. Ulrich v. Ulrich and Felton 6 
(1965) 3 All ER 363 = (1965) 3 WLR 
875, Jansen v. Jansen 11 


AIR 1963 Ker 297 = 1963 Ker LT 
an Chellappan Nadar v. Krishnan 
air 
AIR 1958 SC 789 = (1959) SCR 799. 
K. A. Dhairyawan vy. J. R. Thakur 6 
(1924) 14 Trav LJ 1, George Lonan 
v. Arthur Peter Hoogwerf 
K. Sudhakaran. for Appellant: P 
Sukumaran Nair, for Respondents. 
JUDGMENT:— Plaintiff is the ap- 
pellant. The suit is for declaration of his 
title and possession over item 1 and for 
partition of items 2 to 4. Defendants 1 and 
2, husband and wife, had a daughter bv 
name Thankammal who was the wife of 
plaintiff. She died on 2-12-1963. Plaintiff 
had married her in the vear 1952. At that 
time item No. 1 was settled on plaintiff 
and deceased Thankammal by defendant 
l as per Ext. P-1 Streedhanom deed. A 
building was put up on this item later 
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and this Thankammal was residing there 
and the plaintiff who was in military 
service used to come occasionally here to 
live and then go back to his nlace of ser- 
vice. Items 2 to 4 are acaulsitions in the 
name of Thankammal. When Thankammal 
died the plaintiff was awav. On hearing 
the news of her death he came on 12-12- 
1963. He staved in the house and after 12 
or 18 days returned to his place of 
service. Subsequently dispute seems to 
have arisen between the parties as regards 
the rights over item No. 1. So, the plain- 
tiff filed a suit for declaration of his title 
and possession over item No. 1 and for 
partition of items 2 to 4 and allotment of 
a one-half share to him. He claimed that 
the building in item No. 1 was put un with 
his funds and it exclusively belonged to 
him, and so far as item 1 was concerned 
his case was that as per Ext. P-1 the pro- 
perty belonged to him and his wife and 
on her death her share also devolved on 
him. Defendants 1 and 2 contended that 
item No. 1 and the building and_ other 
items scheduled to the plaint exclusivelv 
belonged to Thankammal, item No. 1 was 
given to Thankammal as Streedhanom by 
the Ist defendant. the plaintiff's name was 
included in the Streedhanom deed only to 
facilitate the. management of the property 
and by that no right is obtained bv him. 
The deceased Thankammal was a teacher 
and the building in item INo. 1 was con- 
structed by her with her own funds and 
the plaintiff did not vet anv right over 
the buildine in item No. 1. They admitted 
the plaintiffs right over items 2 to 4. 


2. The trial Court found that item 
No. 1 was given by way of Streedhanom 
on the occasion of the marriage of the 
plaintiff with Thankammal and even 
though in the Streedhanom deed plain- 
tiffs name was also mentioned as one of 
the executees. being a Streedhanom sift 
deceased Thankammal alone was entitled 
to it as per law. The building was found 
to be one put up by the plaintiff with his 
funds, and therefore the trial Court 
decreed partition of items 1 to 4 and 
allotment of one-half share to the plain- 
tiff, and in effecting the division the 
building was directed to be included in 
the share to be allotted to the plaintiff. 
Defendants 1 and 2 appealed to the Dist- 
rict Court, and the plaintif? filed a cross- 
appeal. The plaintiff’s crcss-appeal re- 
lated to the refusal of the trial court to 
recognise plaintiffs one-half right as a 
grantee under Ext. Pl. According to the 
plaintiff. by the terms of Ext. Pl he is 
entitled to one-half and the other half 
belonged to his wife and on her death 
one-half of that one-half viz., one-fourth 
is inherited by him and therefore he is 
entitled to three-fourth over item No. 1. 
The appeal by Defendants 1 and 2 was 
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only against the decree of the trial court 
to the effect that the building over item 
No. I belonged tp the plaintiff. Accord- 
ing to them, the building belonged to the 
deceased Thankammal and on her death 
plaintiff is entitled to only one-half and 
the other half is inherited by Defendants 
1 and 2. The lower appellate court con- 
sidered these twa claims, disagreed with 
the trial court on the auestion of owner- 


Ship of the building but confirmed the 


finding of the trial Court as regards the 
ownership of item No. 1. The lower ap- 
pellate court came to the conclusion that 
there was no sufficient evidence to come 
to the conclusion that the building was 
put up with the plaintiff's funds. The 
plaintiff might have sent some amounts 
to his deceased wife. But. there is absolu- 
tely no evidence ta connect those amounts 
with the construction of the building. On 
the other hand. it has come out in evidence 
that these amounts were sent for main- 
tenance of his wife and alsoto give some 
amounts to his parents. So. in the absence 
of sufficient evidence to come to the con- 
clusion that the building was put un with 
the funds of the plaintiff, the lower ap- 
pellate court took the view that the build- 
ing must be held to helong to the person 
to whom the property belonged. The pro- 
perty having been found to belong to the 
deceased Thankammal. the building must 
also be deemed to belong to her and on 
her death the plaintiff will be entitled to 
get oniy one-half. The other half must 
go to Defendants I and 2. On this finding 
the appeal was allowed and the cross- 
appeal was dismissed. It is against these 
that the plaintiff has filed the present 
appeal. 

3. In this appeal the plaintiff has 
raised two points. The first point is that 
as per the terms of Ext. Pl himself and 
his wife are the grantees of item No. 1 
and therefore he is entitled to one-half 
in his own right. Ext. Pl is the Streedha- 
nom deed executed bw the Ist defendant 
on the occasion of the marriage of the 
plaintiff with Thankammal. The decision 
of the Travancore High Court reported 
in George Lonan v. Arthur Peter Hoog- 
werf. ( (1924) 14 Trav LJ 1) is to the effect 
that among Christians. Streedhanom given 
at the time of the marriage belongs to 
the wife alone. It is very rarelv given to 
the bride. It is entrusted either to the 
bridegroom or to the bridegroom’s rela- 
tions and though it is so entrusted to the 
bridegroom or bridegroom’s relations. the 
beneficial interest of it is to the bride. 
This principle has been giyen statutorv 
recognition in Section 5 of Travancore 
Christian Succession Act. 1092. where the 
word ‘Streedhanom’ has been defined as 


follows:— 
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‘‘Streedhanom’ means and includes 
any money or ornaments, or in lieu of 
money or ornaments, any property. mov- 
able or immovable, given or promised to 
be given to a female or. on her behalf, to 
her husband or to his parent or guardian 
by her father or mother: or. after the 
death of either or both of them, by anv 
one who claims under such father or 
mother. in satisfaction of her claim against 
the estate of the father or mother:” 


The fact that this Streedhanom deed is 
executed in favour of the husband and the 
Wife will not alter the nature of the right 
intended to be conveved. The document 
itself mentions that some ornaments have 
been given to the bride at the time of the 
marriage and that this vrapertv is being 
conveyed as Streedhanom. The fact that 
the plaintiff is also an executee under the 
document will not in anv wav alter the 
character of the gift or incidents of the 
gift. The learned counsel for the appellant 
contended that the definiton of the word 
‘Streedhanom’ in the Travancore Christian 
Succession Act will not in terms applv to 
the terms of the grant under Ext. Pl. Ac- 
cording to him, in order that the gift may 
enure to the benefit of the wife it should 
have been given to her or on her behalf 
to her husband or to her husband’s rela- 
tion. Ext. P1 does not come under that 
category. In Ext. Pl, as I said earlier, 
both the plaintiff and Thankammal are 
mentioned as the executee and grantee. 
From this it is argued that this does not 
satisfy the requirements of the definition 
of the word ‘Streedhanom’ under the Act, 
and therefore the rights of the parties 
must be decided on the basis of the ap- 
parent tenor of the document, i. e., the 
plaintiff and the deceased Thankammal 
must be taken tn have got one-half right 
each. This contention cannot be accepted. 
Even assuming that the legal right over 
one-half passed on to the plaintiff under 
Ext. Pl, this being the streedhanom given 
on the occasion of his marriage to Than- 
kammal and streedhanom being alwavs 
taken as a gift to a female. the beneficial 
interest over this one-half must be deem- 
ed to have been given to Thankammal 
alone. He must hold his one-half right on 
her behalf and in that view he has no 
beneficial interest over this one-half and 
the entire beneficial interest belonged only 
to his wife. This can be looked at from 
another point also. Being a streedhanom 
given on the occasion of the marriage of 
the plaintiff and deceased Thankammail, 
plaintiffs name is included in the docu- 
ment’ onlv to enable him to manage the 
property on her behalf. That this is sene- 
rally being done will be clear from the 


decision reported in (1924) 14 Trav LJ 1 
and the case referred to therein. So, 
in any view of the matter the full right 
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over item No. I belonged to the deceased 
Thankammal alone and on her death and 
as per the Travancore Christian Succes- 
Sion Act the plaintiff will be entitled to 
get only one-half suhiect to such restric- 
tions provided for in the Act. 


4. The second point urged on be- 
half of the plaintiff is thet the building 
in item No. i was constructed by the plain- 
tiff. The defence case is that it was con- 
tructed with the funds of Thankammal. . 
The vlaintiff produced money order cou- 
pons. Exts. P 16 to P 50. to show that in 
the reriod during which the building was 
put up he had sent large amounts to his 
wife. Healso deposed as PW.'1 that while 
he was at Trivandrum on leave he used 
to suvervise the construction of the build- 
ing. The building was commenced in 
1954 and was completed in 1959. These 
amounts were sent not for her mainten- 
ance, because she had a job and she was 
getting a monthly salary, PW. 2.a mason 
also deposed that it was he who construct- 
ed the building and the plaintiff while he 
was here used to look after the construc-~ 
tion work and also pay him amounts by 
Way of wages and for purchase of mate- 
rials, But, this evidence is not sufficient 
to come to the conclusion that all the 
amounts required for the building pro- 
ceeded from the plaintiff. The amounts 
covered by these money order coupons 
Exts. P 16 to P 50 come to Bs. 1,205/- 
Cr course, the plaintiff has sworn that 
over and above what he sent by money 
orders, whenever he came on leave he 
used to bring some amount which was 
spent on the building. Even then it is 
not possible tc come to the conclusion 
that the building which was stated to be 
worth Rs. 3,500/- was completely con- 
structed with his funds alone. Deceased 
Thankammal was 2 teacher and she was 
earning a substantial income monthly by 
way of salary and she could also invest 
amctnts for the construction cf the build- 
ing. In such circumstances, the reason- 
able conclusion will be that the building 
has been put up with the funds of bcth 
the plaintiff and deceased Thankammal. 
The name ‘PF. T. Mandiram’ (P stands 
for Paul (plaintiff) and ‘T’ for Thankam- 
mal) also justifies this conclusion. 


>. It is contended that the finan- 
Cia] contributions if any, of the husband 
to put up the building in the property of 
the wife must be taken as a gift by him 
to har by way of advancement. In the 
case of acquisitions by the husband in the 
name of his wife the theory of advance- 
ment is not generally applied among 
Christians in India. In Kerala amons 
marumakkathavyees it was being applied 
to a limited extent. but recently it has 
been further restricted by iudicial deci- 
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sions. Even in England where this theory 
was started originally this is not being 
followed as can be séen frem the observa- 
tion of Lord Dennine MR in Falconer v. 
Falconer. (1970)3 All ER 449 at p. 452: 


_ “If this case had come up for deci- 
slon 20 years ago. there would undoubt- 
edly have been a presumption of advance- 
ment: because at that time whenever a 
husband made financial contributions te- 
wards a house in his wife’s name. there 
Was a presumption that he was making 
a gift to her. That presumption found 
its place in the lawin Victorian davs when 
a-wife was utterly subordirate to her hus- 
band. It has no place, or, at anv rate. 
very little place. in our law todav. see 
Pettitt v. Pettitt. (1969) 2 All ER 383 ver 
Lord Reid. Lord Hodson and Lord Diplock. 
We have decided these cases now for some 
years without much regard to a presump- 
tion of advancement. and I think we 
should continue so to do”. 


6. Again. there is no difficulty in 
considering the rights of the parties over 
the building apart from the land on which 
it stands. In India a building can be 
owned separately from the land on whica 
it stands and the English Maxim Quicquid 
jinaedificatur solo solo cedit has no ap- 
plication (See Dr. K. A. Dhairyvawan_ v. 
J. R. Thakur A. I. R. 1958 S. C. 789 and 
Chellappan Nadar v. Krisknan Nair 1963 
Ker LT 750 = {AIR 1963 Ker 297). 


7. This building was put up on 
the streedhanom property and it was in- 
tended to be their matrimonial home. It 
is not possible to come to the conclusion 
that there was an agreement as regards 
the proprietary interest which the parties 
intended to have. on the building. As a 
matter of fact, there would not have been 
any agreement, because at the time of 
the construction they would have only 
an intention that they should have a com- 
mon use and enjoyment for themselves 
and their children. While that use con- 
tinues their respective proprietary inter- 
ests in it are of no practical importance 
to them. As a matter of fact. they would 
have given no thought to the subiect of 
proprietary rights at all. Where the 
acquisition or improvement is made as a 
result of contributions in money or monevs 
worth by both the spouses acting in con- 
cert the proprietary interests in the build- 
ing resulting from their respective con- 
tributions depend on their common inten- 
tion as to what those interests should be. 
As stated earlier. at the time when this 
building was being put up both parties 
could not have thought about this aques- 
tion. In such a situation what isthe method 
which the Court will have to resort 
to find out the common irtention? 
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8. This aspect of ascertaining the 


common intention has come up for judicial 
consideration in the case of contractual 
rights and obligations. In the case of 
contracts when some event has happened 
for which the parties have made no provi- 
sion in the contract, because at the time 
it was made neither party foresaw the 
possibility of that event happening and 
so never in fact agreed what its legal 
consequences would be on their respec- 
tive contractual rights a term is implied 
in the contract. In such a situation the 
court imputes to the parties a common 
intention which in fact they never form- 
ed and it does so by forming its own 
opinion as to what would have been the 
common intention of reasonable men as 
to the effect of that event on their con- 
tractual rights and obligations if the pos- 
sibility of the event happening had been 
present to their minds at the time of enter- 
ing into the contract. Similarly. when 
certain family asset is being acauired 
neither spouse would have thought to an 
event happening, viz.. the cesser of their 
common use and enjoyment which alone 
would give practical importance of their 
respective proprietary interests in the 
asset, In such a situation the court some- 
times impute to them a constructive com- 
mon intention which is that which in the 
courts opinion would have been formed 
by reasonable spouses, Differently out. . 
in such a situation the court will presume 
that this was the intention of the parties 
at the time when the asset was being 
acquired, Recently, in Pettitt v. Pettitt 
(1969 2 All. E. R. 885 the House of Lords 
had occasion to consider this question. 
Lord Diplock referring to his iudgment 
in Ulrich v. Ulrich and Felton (1968-1 
All ER 67. at p. 72) held that the follow- 
ing passage in it fairly summarised the 
broad concensus of judicial opinion dis- 
closed by the post-war cases as to the 
common intentions which. in the absence 
of evidence of an actual intention to the 
contrary, are to be imputed to spouses 
when matrimonial homes are acauired or 
built as a result of their concerted acts 
of a kind which are typical of transac- 
tions between husband and wife todav 
The passage in (1968)1 All ER 67 relied 
on reads thus:— 


“When these voung people pool their 
Savings to buy and eauip a home or to 
acquire any other family asset. they do 
not think of this as an ‘antenuptial’ or 
‘post-nuptial’ settlement, or give their 
minds to legalistic technicalities of 
‘advancement’ and ‘resulting trusts’. Nor 
do they normally agree explicitly what 
their equitable interests in the family 
asset shall be if death. divorce or separa- 
tion parts them. Where there is no ex- 
plicit agreement, the court’s first task is 
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to infer from theic conduct in relation ta 
the property what their common inten- 
tion would have been had they put it 
into words before matrimonial differ- 
ences arose between them. In the common 
case today, of which the presentis a tvpeial 
example, neither party to the marriage 
has inherited capital. both are earning 
their living before marriage. the wife 
intends to continue to do so until they 
start having children. They pool their 
Savings to buy a house on mortgage in 
the husband’s name or in joint names 
and to furnish and eauip it as the family 
home. They meet the expenses of its 
upkeep and improvement and the pav- 
ments of instalments on the mortgage 
out of the family income, to which the 
wife contributes so long as she is earning. 
In such a ease, the prima facie inference 
from their conduct is that their common 
intention is that the house, furniture and 
equipment should be family assets...... i 
So holding it was observed that such a 
family asset shall belong to them eguallv. 
But this approach to the problem through 
the medium of implied contractual obliga- 
tion had not the maioritv support in the 
House then. 


9, In a still more recent case Gis- 
sing y. Gissing (1970) 2 All. E. RK. 780. the 
House of Lords in England had occasion 
again to consider a similar question and 
the legal principles applicable are stated 
in the speeches of Lord Reid, Lord Pear- 
son and Lord Diplock. They have applied 
the law of Trust to such a case. Lord 
Reid observed at page 782 thus: 


“If there has been no discussion and 
no agreement or understanding as 
to sharing in the ownership of the house 
and the husband has never evinced an 
intention that his wife should have a 
share, then the crucial question is whether 
the law will give a share to the wife who 
has made those contributions without 
which the house would not have been 
bought. I agree that this depends on the 
law of trust rather than on the law of 
contract, so the question is under what 
circumstances does the husband become 
a trustee for his wife in the absence of 
any declaration of trust or agreement on 
his part. It is not disputed that a man 
can become a trustee without making a 
declaration of trust or evincing any inten- 
tion to become a trustee. The facts may 
impose on him an implied, constructive 
or resulting trust. Why does the fact 
that he has agreed to accept these con- 
tributions fram his wife not impose such 
a trust on him?” 


Lord Pearson observed thus at page 787: 


“f think it must often be artificial 
to search for an agreement made between 
husband and wife as to their respective 
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ownership rights in property used by both 
of them while they are living together 
In most cases they are unlikely to enter 
into negotiations or conclude contracts or 
even make agreements. The arrange- 
ments which they make are likely to be 
lacking in the precision and finality which 
an agreement wouid be expected to have. 
On the other hand. an intention can be 
imputed; it can be inferred from the 
evidence on their conduct and the sur- 
rouncing circumstances. The starting 
point, in a case where substantial con- 
tributions are proved to have been made, 
ls tke presumption of a resulting trust. 
although it mav be displaced by rebutt- 
ing svidence. It may be said that the 
imputed intent does not differ very much 
from an implied agreement. Accepting 
that, I still think it is better to approach 
the question through the doctrine of 
resulting trusts rather than through con- 
tract law.” 

and Lord Dipleck observed as follows at 
page 790: 


“An express agreement between 
spous2s as to their respective beneficial 
interests in land conveyed into the name 
of one of them obviates the need for 
showing that the conduct of the spouse 
Into whose name the land was conveyed 
was intended to induce the other spouse 
to azt to his or her detriment on the 
faith of the promise of a specified benefi- 
cial interest in the land and that the 
other spouse so acted with the intention 
of acquiring that beneficial interest. The 
agreement itself discloses the common 
intenzion required to create a resulting, 
implied or constructive trust. But parties 
tc a transaction in connection with the 
acquisition of land may well have formed 
a ccCmmon intention that the beneficial 
interest in the land shall be vested in 
them jointly without having used express 
werds to communicate this intention to` 
one enother; or their recollections of the 
words used mav be imperfect or conflict-. 
ing by the time any dispute arises. In 
such a case — a common one where the 
parties are spouses whose marriage has 
broken dowr — it mav be possible to infer 
pete common intention from their con- 

uct. 


As in so many branches of English 
law in which legal rights and’ obligations 
depend on the intentions of the parties to 
a transaction, the relevant intention of 
each party is the intention which was 
reasonably understood by the other party 
to be manifested by that partv’s words or 
conduct notwithstanding that he did not 
consciously formulate that intention in 
his own mind or even acted with some 
different intention which he did not com- 
munizate to the other party. On the other 
hand. he ts not bound bv any inference 
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which the other party draws as to his in- 
tention unless that inference is one which 
can reasonably be drawn from his words 
or conduct. It is in this sanse that in the 
branch of English law relating to constru- 
ctive. implied or resulting trusts effect is 
given to the inferences as to the inten- 
tions of parties to a transaction which a 
reasonable man would drew from thelr 
words or conduct and not to any subiec- 
tive Intention or absence of intention 
which was not made manifest at the time 
of the transaction itself. It is for the court 
to determine what these inferences are.” 


10. After coming to the conclusion 
that the common intention regarding the 
beneficial interest of either spouse is pre- 
sumed from the conduct of each contribut- 
ing to the acquisition or improvements, 
Lord Diplock has described various factual 
situations and conducts of the spouses trom 
which a common intention as to how the 
beneficial interest in it should be held can 
be inferred. Initial contribution to acquire 
Or improve the matrimonial home. sub- 
sequent contributions to discharge mort- 
gage loans taken for purchase. indirect 
contribution to the household expenses 
which enables the other spouse to divert 
his earning to discharge the loan taken to 
acquire the matrimonial home have been 
taken as conducts evidencing a common 
intention that the contributing spouse 
should be entitled to some beneficial in- 
terest in the matrimonial home. 


Ii. This majority decision of the - 


House of Lords in the case (1970) 2 All 
ER 780 settled the law which was in an 
unsettled state even after the decision of 
the House of Lords in (1969) 2 All ER 385. 
This principle applied to acauisition of 
matrimonial homes is equally applicable 
to subsequent improvements effected on 
them. Lord Denning MR has in Davis v. 
Vale (1971) 2 All. E. R. 1021 referred to 
the equitable school of thought on this 
point in these lines: 


“According to this school. if the house 
belonged at the outset to the wife alone. 
and afterwards the husband made sub- 
stantial improvements to it at his own 
expense. then he ought in eauitv to have 
a share in the improved house unless he 
had agreed to forego it. The court imputed 
to the parties a common intention to that 
effect comine into play when the improve- 
ments were effected. This school of thought 
found expression in the matitoritv judg- 
ment in Jansen v. Jansen (1965) 3 All ER 
363. and in the speeches of Lord Reid and 
Lord Diplock in (1969) 2 All ER 385.” 
Then after referring to the recent legis- 
lation in England on this point stated thus: 


“It is a declaration of the law-—~a de- 
claration of what the law is now. of what 
it is to be in the future. and also of what 
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the iaw was before the Act. it affirms, 
therefore, the decision of this court in 
(1965) 3 All ER 363, and the principles ad- 
opted by the equitable school. To this I 
would add the elucidation given in (1970) 
2 All ER 780, the speeches in which show 
that the beneficial interest is given. not 
by means of contract law. but imputing 
a trust by the one for the other. It is a 
resulting, implied. or constructive trust 
which does not need to be in writing.” 


12. The situation and problems 
in India are the same. Now-a-days. in urban 
areas mostly. due to the various welfare 
measures taken by the Government in 
constituting Improvements Trusts. Hous- 
ing Boards, advancing loans to Govern- 
ment servants and middle and lower 
Income groups on the security of plots of 
land to acquire or build houses and ad- 
vancing loans to Housing Co-operative 
Societies who in turn advance loans to its 
members to acquire or build houses, so 
many houses have been built or are com- 
ing up. Many of these houses have also 
been built by spouses contributing in 
money or moneys worth for the acauisi- 
tion of land or for construction of build- 


ing on the lands already acauired. ‘in 
the name of one or other or 
both. Many are acauired or built 
on wholly or partially borrowed 


amounts on the security of the land and 
the house. These loans are renaid only| 
over a period and on easv instalments and 
So the acquisition is complete only when 
all the instalments are paid. These houses 
are mainly used as the matrimonial homes 
of the spouses. In the same wav other 
Household articies like furniture and other 
durable chattels are acquired for the com- 
mon use and enjoyment of both the 
spouses and their children. Many of these 
acquisitions will be in the name of one 
or other of the spouses and rarely in the 
name of both. The funds for such acauisi- 
tion or completion of acquisition may pro- 
ceed from both. What are the legal cen- 
sequences of such acquisition? Is the 
spouse in whose name the title stands the 
full beneficial owner? Has the spouse who 
has contributed for its acauisition any 
beneficial interest in law. if so what is 
the share? An answer to this is found in 
the provision of Sections 81. 82 and 94 of 
the Indian Trusts Act. 1882. The language 
used in these provisions is very wide. 
Here an inference of trust can be drawn 
from all attendant circumstances and 
conduct is one such circumstance. So the 
principle stated in the above English de- 
cisions underlie the Indian law as well. 


13. Following these principles I 
hold that in this case the plaintiff has a 
beneficial interest in the building in his 
own right and his deceased wife had only 
a fractional] right over it. 
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14. Then the question is what is 
the quantum of the share which the ap- 
pellant is entitled. Largely it should be a 
question of fact depending unon the con- 
tribution made by the spouses to the ac- 
quisition or improvement. The law is 
stated thus in (1970 (2) All ER 780 at 
p. 792) by Lord Justice Diplock: 

“Tn such a case the court must first 
do its best to discover from the conduct 
of the spouses whether anv inference can 
reasonably be drawn as to the probable 
common understanding about the amount 
of the share of the contributing spouse 
on which each must have acted in doing 
what each did, even though that under- 
standing was never expressly stated by 
one spouse to the_other or even conscious- 
ly formulated in words by either of them 
independently. It is onlv if no such in- 
ference can be drawn that the court is 
driven to applv as a rule of law. and not 
as an inference of fact, the maxim ‘eaua- 
litv is equity’. and to hold that the bene- 
ficial interest belongs to the spouses in 
equal shares”. 


Here large amounts are seen sent by the 
plaintiff to late Thankammal. Over and 
above that he swears that he brought 
amounts whenever he came on leave and 
attended to the construction of the build- 
ing which took nearly 5 vears to com- 
plete. But. even then it is not possible to 
find out the exact amount and fix the 
proportion of the contributionsandso the 
rule of law that ‘equality is equity’ will 
have to be followed. Hence I hold that 
the plaintiff and his wife had equal share 
in the house. and on his wife’s death the 
plaintiff inherited one-half of her share, 
that is, he gets on the whole threefourth 
right over the building and one-fourth 
should belong to Defendants 1 and 2, No 
other question arises for determination 
in this appeal. 

15. In the result, jn modification 
of the decrees and iudements of the courts 
below I hold that the plaintiff is entitled 
to three-fourth right over the building 
and Defendants 1 and 2 are entitled to 
only one-fourth right in the building. 
Subject to this modification the trial 
court’s decree is confirmed. The parties 
shall bear their costs. 

Order accordingly. 
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Poonkakandi Puthivaveettil Chandu 
Nair, Appellant v. Mundamkandi Kut- 
tiambeth Abdurahiman. Respondent. 

A.S. A. No. 1 of 1970. D/- 6-12-1972, 
against judgment of Madhavan Nair J. 
in S.A. No. 551 of 1965. 
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P. P. C. Nair v. M. K. Abdurahiman (G. Nair J.) 


Index Note:— (A) Civil P. C. (1908), 
Section 102 Kerala Small Cause 
Courts Act (1957). Section 12 and Sche- 
dule — Suit for recovery of sum of 
Rs. 25/- — Small Cause Court only in- 
vested with jurisdiction by Government 
— No second appeal lies. (Para 4) 


A. Achuthan Nambiar and others, for 
Appellant; B. Mosakuttv and others. for 
Respondent, 

GOVINDAN NAIR, J.:— This is an 
appeal from the decision of Madhavan 
Nair J. in second appeal No. 551 of 1965. 
The appeal is bv the defendant. The aues- 
tion is whether the second appeal taken 
by the plaintiff before this Court was 
maintainable. The learned Judge who 
heard the appeal held it was. It is urged 
before us that this decision requires re- 
consideration. We think. the appellant is 
entitled to succeed on this contention. 

2. The suit was for rent for a 
year. Rs. 25/-. The suit was originally 
filed as a Small cause suit. The defen- 
dant raised the contentions that the plain- 
tiff had no title to the property and the 
lease pleaded was untrue. The defendant 
also contended that in view of the de- 
fence that the plaintiff was not entitled 
to tne property. the suit should not be 
tried as a small cause suit. The plaintiff 
therzafter withdrew the suit and the trial 
Court as well as the first appellate Court 
dealt with the matter as if the suit was 
a regular suit. Issue No. 2 raised in the 
case was “whether the plaintiff has title”. 
The triaj Court decreed the suit. In ap- 
peal the decision of the trial Court was 
reversed and this Court in second appeal 
No. 551 of 1965 restored the decision of 
the trial Court. 


3. The question whether a second 
appeal was maintainable will have to be 
determined with reference to Section 102 
of the Code of Civil Procedure which is 
in these terms :-— 

_ “102. No second appeal in certain 
sults. No second appeal shall lie in anv 
suit of the nature cognizable by Courts 
of Small Causes. when the amount or 
valus of the subject-matter of the origi- 
nal suit does not exceed one thousand 
rupees. 

The question therefore is whether the 
Suit was of a nature cognizable by Courts 
of Small Causes. This has to be deter- 
mined in accordance with the provisions 
of Section 12 of the Kerala Small Cause 
Courts Act. 1957 and the schedule to that 
Act. Section 12 enacts that a Court of 
Small Causes shall not take cognizance 
of the suits specified in the Schedule as 
suits excepted from the cognizance of a 
Court of Small Causes, 


4, The suit in question was not 
one of the nature specified in the sche- 
dule as a suit excepted from the cogniz- 
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ance of a Court of Small Causes. 
(9) in the Schedule is 

“a suit for the recovery of rent. other 
than house-rent unless the Judge of the 
Court of Small Causes has been expressly 
invested by the Government with the 
authority to exercise jurisdiction with 
respect thereto”. 

It is admitted before us that the 
Small Cause Court has been expressly 
invested by the Government with autho- 
rity to exercise jurisdiction jn a suit for 
recovery of rent. So item (9) of the Sche- 
dule is not applicable. Reference was 
made to item (20) “a suit for a declara- 
tory decree”. In the suit however, there 
was no prayer that a declaration should 
be given that the plaintiff is the owner 
of the property. In fact. the suit as orgi- 
nally framed was never sought to be am- 
ended and no additional reliefs were 
asked for. So we think that item (20) of 
the Schedule is also not applicable. Nor 
was it contended that the suit will fall 
under anv of the other items In the Sche- 
dule. There was therefore no bar in the 
suit being tried as a Small Cause Suit. 
Section 102 of the Code of Civil Proce- 
dure is therefore a bar to the maintain- 
ability of a second appeal. The decision 
of this Court cannot stand. We allow this 
appeal. reverse the decree of this Court 
in S.A. No. 551 of 1965 and restore that 
of the lower appellate Court. We direct 
the parties to bear their costs throughout. 

Appeal allowed. 


Item 


AIR 1974 KERALA 18 (V 61 C 6) 
P. SUBRAMONIAN POTI. J. 
Balakrishnan and others. Appellants 
v. Makkam and others. Respondents. 
Second Appeal No. 1344 of 1966. D/- 


17-11-1972 against order of Sub J. Koz- 
hikode in A.S. No. 72 of 1968. 
Index Note:— (A) T. P. Act (1882). 


Section 8 — Deed — Construction. 


Brief Note:-— (A) Where, on a docu- 
ment it is pleaded that the right to pro- 
perty under the document reallv belongs 
to someone else. or also to someone 
else. good evidence is reauired to dislodge 
the presumption from the fact that the 
tenor of the document is otherwise. 

l (Para 2) 


Index Note: — (B) Trusts Act (1882), 
Section 90 — Benefit of provision — 
Party must specifically plead so. 

Brief Note:-— (B) Person seeking 
benefit of Section 90 must plead so. In 
the absence of such a pleading it Is not 
proper for a Court to go into that aques- 
tion. The mere fact that an advantage 


has been gained by a aualizied owner is. 
nas PEEN KUNTO Oy a UENTA a 
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Balakrishnan v. Makkam (P. S. Poti J,) 


A, i. R. 


not sufficient to for other persons to 
Claim that the benefit enures to them 
also. 1897 AC 180 and AIR 1943 Nae 302, 
Followed. (Paras 5. 7) 


Index Note:— (C) T. P. Act (1882), 
Section 111 — Merger — Essentials of. 


Brief Note:— (C) In order that there 
should be merger, the interest of the 
lessor and the lessee must be in the whole 
Of the property. Otherwise there would 
be no merger. The interest of the lessor 
and the lessee in the whole of the pro- 
perty must unite in the same person at 
the same time. (Para 10) 


Index Note:— (D) T. P. Act (1882), 
Section 47 — Co-owners — Ouster from 
possession — Is a matter of proof — Evi- 
dence necessarily depends unon facts and 
circumstances of the case. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1957 Andh Pra 337 = (1957) 1 

Andh WR 169, K. Visweswara v. 

K. Krishnamurthi 8 
AIR 1943 Nag 302 = 1942 Nag LJ 

338. Mohammad Khan v. Keder- 


mal 8 
1897 AC 180 = 66 LJ Ch 413 Ken= 
nedy v. De. Trafford 8 


T. L. Viswanatha Iver. K. T. Harin- 
dranath, N. V. Prabhakaran and P. Ram- 
aranjan, for Appellants; V. Sankara Menon 
and M. Raman Menon. for Respondents. 


JUDGMENT:— Defendants 1 to 6. 8 
and 9 are the appellants in this appeal. 
The suit out of which this appeal has 
arisen was One for partition of Thek- 
keveedu paramba which originally be- 
longed in jenmom to the tarwad of the 
plaintiffs and the deceased father of de- 
fendants 1 to 6. Kunhikuttan. The 7th 
defendant is the widow of the said Kun- 
hikuitan. A prior karnavan of the tar- 
wad, one kanarukutty. demised the pro- 
perty to one Chandu on kanom. One 
Ravunni. the uncle of the plaintiffs. took 
an assignment of this kanom right. While 
he was in enjoyment under the said 
kanom, he created a sub-kanom right on 
20-9-1877 under Ext. A-1 in favour of 
one Chathukutty. Later. Ravunni as- 
signed his rights in the property to two 
members of his tarwad. namely. Makkam. 
his sister and her cousin Cheeru. The 
plaintiffs claimed under the said Makkam 
while the defendants claimed under 
Cheeru. Kunhikuttan, the deceased father 
of defendants 1 to 6. was the son of 
Cheeru. Ext. A-2 is the assignment by 
Ravunnvy in favour of Makkam and 
Cheeru and that was on 27-11-1889. 
Sometime thereafter. on 6-1-1890 Cheeru. 
one of the two assignees under Ext. A-2, 
obtained an assignment of the sub-kanom 
risht of Chathukuttvy under Ext. A-3 
which is the same as Ext. B-3. The case 
in the plaint is that the said assignment. 
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Ext. B-8, was taken in 1890 with the 
funds of Makkam as well as Cheeru otherwise. 


though the document stands in the name 
of Cheeru alone. As such, it is claimed 
that the plaintiffs are entitled to the sub- 
tenancy rights eaually with the defen- 
dants. This plea of the plaintiffs is re- 
futed by the defendants. according to 
whom, Ext. B-3 having been an acauisi- 
tion of the sub-kanam right by Cheeru 
alone, the defendants are solely entitled 
to that right and that should not be the 
subiect of partition. Therefore, the aues- 
tion that arose for decision in the Courts 
below was whether Ext. B-3 right taken 
by Cheeru enured to Makkam also and 
whether the plaintiffs were entitled to 
partition jin regard to such sub-kanom 
rights also. On that. the Courts below 
have found in favour of the. plaintiffs 
and, therefore. the defendants have come 
up in appeal. 


2. On the question pleaded in the 


plaint, the Courts below have taken 
divergent views. While the plaintiffs’ 


case is that for taking Ext. A-3 Makkam 
contributed eauallv with Cheeru though 
the document was taken in the name of 
Cheeru. that has not been accepted bv 
the appellate Court though the trial 
Court accepted the case. It is seen from 
Ext. A-3 that the assignment was ‘taken 
on payment of a sum of Rs. 45/-. On the 
face of it, the document shows that it was 
taken with the funds of Cheeru who is 
the assignee thereunder. There is no 
evidence to show that Makkam contribut- 
ed one half of the consideration and even 
the trial Court which found in favour of 
the plaintiffs, did not base its conclusion 
on the evidence in the case. On the other 
hand. it assumed that it was for Cheeru 
and those claiming under her to show 
that the document was taken by Cheeru 
alone: in other words, the view taken by 
the trial Court was that the source of 
consideration for the acauisition must be 
proved by Cheeru. failing which it will 
be assumed that the property belonged 
to Cheeru as well as Makkam. As rightly 
pointed out bv the appellate Court. one 
is unable to appreciate this approach to 
the case by the trial Court. The docu- 
ment, so long as it stands in the name of 
Cheeru. must be taken to be evidence of 
acquisition of rights by Cheeru alone and 
it is for the person who contends against 
the apparent tenor of anv document to 
prove it. Whenever a document of ac- 
quisition is seen to be standing in the 
name of a person and it is pleaded that 
the right to the propertv under the docu- 
ment does reallv belong to someone else 
or belongs.also to someone else. it is for 
the person who pleads so to adduce evi- 
dence to dislodge the presumption that 
would normally be available from the 


3. The appellate Court seems to 
have made the correct approach and 
found that in the absence of any evi- 
dence, it cannot be said that Makkam 
contributed one half for the acauisition 
under Ext. A-3. Notwithstanding this 
finding and contrary to the finding of 
the trial Court. the plaintiffs were given 
a o as the Court was of the view 
that as a co-owner the acauisition under 
Ext. A- 3 made by Cheeru must be taken 
to have been on behalf of Makkam also. 
To reach this conclusion the Court relied 
on the provisions of Section 90 of the 
Indian Trusts Act. 1882. According to 
the Court, as a co-owner, Cheeru obtain- 
ed an advantage and that advantage was 
in derogation of the rights of Makkam 
and so. that advantage must be held for 
the benefit of Makkam also. There is a 
plea of adverse possession at the instance 
of the defendants. According to them. 
Cheeru who obtained Ext. A-3 had dealt 
with the properties and this dealing for 
a long number of vears must be sufficient 
to show that at no time the property 
was treated as that of Makkam also. On 
that. the Court below seemed to think 
that since in the case of a co-owner, 
ouster has to be positively proved. that 
must be found to have not been so prov- 
ed in the case and therefore the defen- 
dants are not entitled to succeed in their 
plea of adverse possession. 


4. Before me, the question of the 
source of consideration for taking Ext. 
A-3 has not been raised. So. the finding 
of the Court below on that must stand. 
It would mean that there is no proof of 
the plea in the plaint that Makkam con- 
tributed one half for the acauisition un- 
der Ext. A-3. 


5. Before I go into the correctness . 
or otherwise of the findine of the Court 
below on the question of holding in trust 
of the property by Cheeru, I must neces- 
sarily notice the contention urged bv the 
learned counsel Shri. T. L. Viswanatha 
Iyer that it is not for this Court to go 
into this question without a pleading in 
that behalf. The applicability of Section 
90 of the Indian Trusts Act to the facts 
of anv case must be determined on the 
evidence. Whether any person has obtain- 
ed advantage as a qualified owner and 
whether that advantage has been in de- 
rogation of the interest of another are 
matters depending upon the proof of 
facts. Necessarily. therefore. any person 
seeking to avail of the benefit of Section 
90 of the Indian Trusts Act must plead 
so. In the absence of such a pleading. it 
is not proper for a Court to go into that 
question. In this case, as I have pointed 
out, the onlv basis for the claim of the 
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plaintiffs that Makkam has one half right 
under Ext. A-3 was that she had contri- 
buted eaquallv with Cheeru. There is no 
plea that Cheeru in taking Ext. A-3 had 
taken advantage of her position as a cCoO- 
owner or that it was in derogation of the 
rights of the co-owner. In fact. there 
is no issue on this in the suit. In these 
circumstances. the Court below oueht not 
to have gone into the auestion as to whe- 
ther the property was held by Cheeru in 
trust for the benefit of Makkam also. 

6. Since the Court helow has gone 
into the question of the availability of 
Section 90 of the Indian Trusts Act and 
that has been urged before me too. im 
fairness to counsel, I would iust point out 
here that even assuming that the plead- 
ings in the case are sufficient. on merits 
the plaintiffs are not entitled to succeed. 

7. The following conditions are 
requisite for the application of Sec. 90 
of the Trusts Act: 

(i) A tenant for life. co-owner. mort- 
gagee or other aualified owner of anv 
property gains an advantage, l 

Gi) such an advantage is gained bv 
i a himself of his position as such, 
an 

(iii) it is in derogation of the rights 

of other persons interested in the pro- 
perty. 
It is the use by a person placed in a 
fiduciary position of the advantage of 
that position that imposes zhe obligation 
to hold the gains in trust. The mere fact 
that an advantage has beer: gained bv a 
qualified owner is. therefore. bv itself 
not sufficient to enable other persons In- 
terested in the property to claim that the 
benefit enures to them also. 


8. It is well settled since the de- 
cision in Kennedy v. De. Trafford. 1897 
AC 180 that a co-owner does not stand 
in a fiduciary position to the other co- 
_ owners. If a co-owner gains an advantage 
he does not hold such an advantage for 
and on behalf of the other co-owners 
unless it be that there is something more 
than the co-ownershinp to impose on him 
the obligation to act in a fiduciary capa- 
city. Mav be, there are agreements be- 
tween the co-owners or may be. the co- 
ownership property is held under a co- 
venant which imposes certain obligations 
on one of the co-owners. These place 
such co-owner in a position different 
from that of a co-owner pure and simple. 
Where this is not shown, the mere fact 
that a person who gains an advantage 
happens to be a co-owner will not bv it- 
self be sufficient to enable the other 
co-owners to claim that such advantage 
must be held for their benefit too. I need 
only refer to the decisions in Moham- 
madkhan v. Kedermal. AIR 1943 Nas 302 
and K. Visweswara v. K. Krishnamurthi, 
AIR 1957 Andh Pra 337. 
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9. Under Ext. A-2. Makkam and 
Cheeru obtained rights of Ravunni. Thev 
were told that the property was outstand- 
ing under a kanom with Chathukuttv 
and it was open to them to redeem him 
and enjoy it. There is nothing in the 
transfer deed Ext. A-2 which casts an 
obligation on any one of the two to rex 
deem the sub-kanom on behalf of the 
other. They were each independent ac- 
quisitions of one half of the rights under 
Ext. A-2 and it was open to them in that 
capacity to recover the sub-kanom of 
Chathukutty to the extent of their one 
half. Cheeru chose to take an assign- 
ment of the entire sub-kanom right un- 
der Ext. A-3 by paving the entire con- 
sideration. In doing so, she was not exer~ 
cising anv act in derogation of the rights 
of the other co-owner. “Acting in dero~ 
gation of the rights” of the other would 
arise only when the party concerned was 
obliged to act in the interest of the other 
and did nat so act. Therefore. in taking 
Ext. A-3 Cheeru was acting for herself 
and no question of holding the property 
by wav of constructive trust under Sec- 
tion 90 of the Indian Trusts Act would 
arise. 


10. There is a contention of the 
counsel for the plaintiff that even assum~ 
ing that there was no trust it must be 
held that the sub-kanom right had come 
to an end when Cheeru. as Kanomdar, 
obtained an assignment. In other words, 
the plea is one of extinction of the sub- 
kanom right by merger. There is no scope 
for this plea for more reasons than one. 
In order that there should be merger. the 
interest of the lessor and the lessee must 
be in the whole of the property. Other- 
wise there would be no merger. The in- 
terest of the lessor and the lessee in the 
whole of the property must unite in the 
same person at the same time. Admitted- 
ly, that is not the case here. Moreover. 
it is not correct to state, as a principle 
of law, that wherever the holder of a 
larger right acquires a‘ lesser right. there 
would be merger. It would alwavs be a 
question of intention whether the person 
who acquires such right intends to keep 
it alive. That will have to be decided 
with reference to several circumstances. 
One test commonly applied is to consider 
whether it would have been in the in~ 
terests of the person who acauires such 
interests to keep the subsidiary or lesser 
interest alive for his own benefit. If it 
will be advantageous to have such in« 
terest survive he would be deemed to 
have intended to keep it alive since the 
Court may always presume that any per- 
son would normally act in furtherance of 
his own interests. It cannot be stated 
that in all cases where a lesser right is 
acquired by a person who holds a larger 
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right in the propertv. there must neces- 
sarily be a merger. If that is the case. 
then merger is a matter to be pleaded 
and proved. There is neither plea nor 
proof in this case and it cannot be pre- 
sumed that by taking Ext. A-3, Cheeru 
intended that Ext. A-3 right should be 
extinguished. On the other hand. the cir- 
cumstances point the other wav. She 
takes the document not as a release but 
as an assignment. She takes it in her 
name and not in the joint names of her- 
self and her sister and these very cir- 
cumstances indicate a case of very un- 
equivocal expression of intention to keep 
Ext. A-3 right alive. Hence there is no 
scope for this plea urged at the hearing 
by counsel for the plaintiffs to support 
the judgment of the Court below. 


li. Apart from this. I find that 
the plaintiffs would be unable to support 
their case in the face of the plea of 
adverse possession set up bv the defen- 
dants. On this I find that the Court þe- 
low was wrong in its approach. Ouster 
of a co-owner from possession is of course 
a matter for proof. But what evidence 
is necessary to inter ouster must depend 
upon the circumstances of the case. The 
evidence in this case points to the fact 
that at least from the year 1927 onwards 
Cheeru has been dealing with this pro- 
perty, executing a series of documents. 
Even strangers have come into possession 
under these documents. Suits have þeen 
filed on the basis of these documents and 
the persons on whom possession has de- 
volved pursuant to such documents are now 
seen to be in possession. The plaintiffs 
have been out of possession all alone. 
It is not as if the court below has not 
noticed that the property has been dealt 
with by Cheeru and those claiming under 
Cheeru by executing a series of docu- 
ments under which persons who are, said 
to be put in possession are now in pos- 
session. One must remember the fact 
that even as early as in 1890 Ext. A-3 
was taken not in the joint names of Che- 
eru and Makkam. but that of Cheeru 
alone. The conduct is consistent with 
the case that parties understood the right 
under Ext. A-3 to have been acauired by 
Cheeru alone. That conduct ranges over 
a period of more than 70 vears. There 
is nothing on record to show that Mak- 
kam or her heirs ever exercised acts of 
possession with regard to this property 
or evinced interest in Ext. A-3 right. It 
is in this background that the dealing 
with these properties solely by Cheeru 
and her heirs for at least the last 40 vears 
has to be appreciated. Viewed in this 
context, there is no reason to hold that 
there has been no ouster. It is too much 
to say that in spite of all this, it was not 
brought to the notice of Makkam and her 
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children. The suit would in these circum- 
stances be barred because of the adverse 
possession of the defendants. 

In the result. the second appeal is al- 
lowed in reversal of the concurrent decre- 
es of the courts below. The suit will 
have to be dismissed so far as the claim 
for partition of Ext. A-3 right is concern- 
ed. Whatever rights the parties have 
under Ext. A-2 subject to Ext. A-3 sub- 
kanam may be available for partition and 
a preliminary decree is passed in regard 
to such rights as praved for in the plaint. 
But the decree which has been granted 
by the court below for partition will be 
limited to the right under Ext. A-2 and 
not under Ext. A-3. In the circumstances, 
the parties will suffer their costs in this 
appeal and in the courts below. 

Appeal allowed. 


AIR 1974 KERALA 21 (V 61 C 7) 

V. BALAKRISHNA ERADI J. 

Mundavalappil Kunhikannan. Peti- 
tioner v. The State of Kerala and others, 
Respondents. 

Original Petn. No. 6135 of 1971 D/-~ 
14-11-1972. 

Index Note:-— (A) Constitution of 
India, Art. 226 — Revenue Recovery pro- 
ceedings against highest bidder at auction 
sale of excise shops — Liability of the 
bidder for the loss sustained by the deptt. 
—- Loss not quantified in a fair and just 
manner — No opportunity given to bidder 
to state his case — Fixation of liability 
was violation of principles of natural 
justice, (Para 2) 


M. P. Balagopalan Nambiar, for Peti- 
tioner; Govt. Pleader, for Respondents. 


ORDER:— The right to conduct two 
toddy shops in the Pappinisseri Range 
for the period 1-10-1968 to 31-3-1969 was 
put to reauction bv the Excise Depart- 
ment on 18-9-1968 and the writ petitioner 
was declared to be the highest bidder. 
The auction sale in respect of the two 
shops was subseauently confirmed by the 
Board of Revenue on 30-9-1968. Accord- 
ing to the petitioner notwithstandine the 
confirmation of the sale the department 
did not give him possession of the shops 
and the petitioner was not even called 
upon to execute any agreement as con~ 
templated under section 25 of the Abkari 
Act. No licence was also issued to him 
in respect of the two shops. It is further 
alleged in the writ petition that when 
the petitioner went over tothe two shops 
on 1-10-1968 it was found that both the 
shops were under the custody of certain 
labourers -who had been emploved in 
those shops by the previous bidder con- 
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sequent on whose default in payment of 
the kist the reauction had been held. Even 
though this matter was brought to the 
notice of the Excise authorities the peti- 
tioner alleges that no action was taken 
by the department to deliver possessicn 
of the shops to him with the result that 
it became impossible for him to conduct 
the shops for any portion of the pericd 
covered by the resale notification. To 
the petitioner’s surprise revenue recovery 
Proceedings were initiated against him 
for recovery of substantial amounts ag- 
gregating to about Rs. 10,000/- and odd 
by wav of balance kist alleged to be due 
by him in respect of the two shops. 
There upon he made a representation to 
the revenue recovery authoritits as per 
Ext. P2 dated 1-1-1970 denying anv liabi- 
lity for kist in respect of the two shops 
and reauesting that the revenue recovery 
proceedings should be drooped. In repiy 
to the said representation the petitioner 
was informed by the District Collector. 
Cannanore, as per the communicaticn 
Ext. P1 dated 23-7-1970 that he was given 
time till 30-9-1970 to clear the abkari 
arrears in question and that in the event 
of failure by the petitioner to remit tke 
entire arrears before the said date stens 
would be taken to recover the amount 
under the Revenue Recovery Act. The 
petitioner has thereupon come up to this 
Court with this writ petition challengirg 
the legality of the proposed revenue re- 
covery proceedings and praving for tke 
issuance of a writ of mandamus directing 
the respondents to forbear from resorting 
to such proceedings against him for tke 
realisation of the alleged abkarf arrears. 


2. In the counter affidavit filed 
on behalf of the respondents it is stated 
that even though the petitioner had rem:- 
tted on the date of resale 1/19th of tke 
bid amounts by wav of security. he had 
committed a default in remitting tke 
balance sum required to make up 20% of 
the bid amaunt within ten days of tke 
communication of the confirmation of 
the bid as required under the terms of 
the sale notification. It is further stated 
in the counter affidavit that it is only on 
account of the petitioner’s failure to 
comply with the aforesaid requirement 
that he was not allowed to conduct 


business in the shops. The counter affi- 
davit proceeds to state that the two 
Shops were under the departmental 


management for Some time subseauent to 
1-10-1968 and that they remained 
closed for certain subseauent periods for 
want of departmental management 
agents. It is not disclosed in the counter 
affidavit on what basis the alleged liab-- 
lity of the petitioner has been auantified 
and what stens had been taken bv the 
department to mitigate the alleged 
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damage suffered by it on account of the 
default stated to have been committed bv 
the petitioner in complying with the 
provision regarding deposit of 20% of the 
bid amount bv wav of security. If the 
department had conducted a resale, 
things would have been different. be- 
cause if would then have been possible 
to know precisely the quantum of loss 
suffered bv it in consequence of the peti- 
tioner’s default which necessitated re- 
sale. In a case like the present one. where 
the department takes upon itself the 
responsibility of running the shop through 
its agents, it is necessary to have the ac- 
count taken in a fair fashion and to have 
a quantification of the loss, if anv. which 
can be reasonably said to have been caus- 
ed on account of the default of the highest 
bidder consequent on which the depart- 
mental management was undertaken. It 
is not as if the law would permit an arbi- 
trary demand being made against a per- 
son merely because he has committed a 
default in complving with the terms of 
the sale notification. His liability will 
have to be quantified in a fair and just 
manner and where the department itself 
had undertaken the responsibility of 
managing the shops. the necessity for 
such a quantification would become all 
the more grave. In the present case. it 
is not disputed that the petitioner has 
not been informed about the manner in 
which and the data based on which the 
quantification of his liability has been 
effected. Nor has he been afforded anv 
opportunity of making his representations 
concerning the said matter. Rules of 
natural justice and elementary fairness 
require that before making any final de- 
mand on the petitioner for making good 
the loss sustained by the department. he 
should be informed of the data on which 
the demand is based and should also be 
given an opportunity to state his case. 
It is only when the revenue recoverv 
proceedings were initiated that the peti- 
tioner in this case came to know for the 
first time about the fixation of the liabi- 
lity and the issuance of a demand as aga- 
inst him. This is grossly violative of the 
principles of natural justice. The revenue 
recovery proceedings are therefore auash- 
ed and there will be a direction to the 
respondents to forbear from taking anv 
steps against the petitioner for the re- 
alisation of anv amount that may be due 
by him in respect of T. S. Nos. 4 and 24 
of Pappinisseri Range for 1968-69 until 
the petitioner’s liability is duly quantifi- 
ed after notice to him in the manner 
indicated in this iudgment. 

3. The original petition is allowed 
to the extent indicated above. The parties 
will bear their respective costs. 

Petition allowed. 
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AIR 1974 KERALA 23 (V 61 C 8) 
V. BALAKRISHNA ERADI. J. 


General Electrical and Engineering 
Co. Trichur, Petitioner v. The Chief 


Engineer (Projects) and others. Respond- 
ents. 
D/- 


Original Petn. No. 6242 of 1971, 
9-6-1972. 

Index Note:— (A) Constitution of 
India, Art. 14 — The Government in 
awarding a contract to a person other 
than one whose tender was lowest cannot 
be said to have practised arbitrary discri- 
mination because the Government can 
choose a person to their liking to fulfil 
of a contract. (Para 3) 


Index Note:— (B) Constitution of 
India, Art. 19 (1) (£) — A citizen has no 
fundamental right to trade with the Gov- 
ernment — Therefore he has no right to 
insist that the Government should accent 
his offer merely because it happened to 
be lowest. (Para 3) 


Index Note:— (C) Constitution of 
India, Art. 226 — As the provisions con- 
tained in Store Purchase Manual are 
merely compilation of executive instruc- 
tions and not statutory rules, fer violation 
of any of the provisions writ will not 
issue, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1816 = (1972) 1 SCWR 
832 = 1972 Tax LR 2298. State of 
Orissa v. Harinarayan Jaiswal 

AIR 1939 SC 490 = (1959) Supp. (1) 
SCR 787, Achuthan v. State of 
Kerala 


VvV. M. Prabhakaran Nair and K. P. 
Radhakrishna Menon. for Petitioner: Govt. 
Pleader, for Respondents. 


ORDER:— This writ petition has 
been brought by a firm of partners enga- 
ged in the business of manufacture and 
sale of structural fabrications. pump sets 
etc. having its registered office and place 
of manufacture in Trichur town. The 
Chief Engineer (Projects), Government 
of Kerala—l respondent—- issued a noti- 
fication dated 10-11-1970 inviting tenders 
for the supply and erection of sixteen 
numbers of radial gates for the sluices of 
Pazhassi Barrage at Kuilur. In response 
to the said notification the petitioner firm 
submitted its tender on 8-3-1971 offering 
to supply and erect the gates in question 
for a total sum of Rs. 22,35.200/-. A copy 
of the tender submitted by the petitioner 
has been produced before this court and 
marked as Ext. Pl. Altogether seven 
tenders were received by the Ist respond- 
ent and the petitioner’s tender was found 
to be the lowest. Considerable time was 
taken up for reaching a final decision on 
the question of awarding the contract and 
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ultimately the petitioner was informed 
by the Chief Engineer as ner his com- 
munication Ext. P2 dated 1-12-1971 that 
the work has been awarded to the 3rd 
respondent as per a Government Order 
dated 23-11-1971. Ext. P3 is a conv of 
the said Government order. The peti- 
tioner has come up with this writ peti- 
tion seeking to quash Exts. P2 and P3 and 
praying for the issuance of a writ of 
mandamus compelling the Chief Engineer 
(Ist respondent) and the State of Kerala 
(2nd respondent) to accept the petitioner’s 
tender and to award the contract to him. 
It is contended on behalf of the petitioner 
that as the person who had submitted the 
lowest tender the petitioner was entitled 
to expect that the contract in question 
would be awarded to it and that in choos- 
ing she 3rd respondent an arbitrary dis- 
crimination has been practised against the 
petit.oner. According to the petitioner, 
the Ist respondent (Chief Engineer) had 
inspected the petitioner’s factory and had 
been fully satisfied about the technical 
competency of the petitioner firm to ex- 
ecute the work in question and had. there. 
fore, recommended to the Government 
that the contract may be awarded to the 
petitioner. The petitioner has alleged 
that the 3rd respondent — Kerala Ele- 
ctrica] & Allied Engineering Company 
Limited — has been given an undue pre- 
ferertial treatment purely on account of 
the circumstance that it is a Government 
owned company and its Chairman atthe 
relevant time happened to be occupying 
also the position of Chairman of the Stores 
Purchase Committee. Reliance was plac- 
ed by the petitioner on some of the provi- 
sions contained in the Store Purchase 
Manual compiled by the Government of 
Kerala in support of his contention that 
in the matter of awarding contracts bv 
invitation of tenders the principle to be 
ordinarily followed is that the contract 
shouid be settled in favour of the lowest 
tenderer. It is urged on behalf of the 
petitioner that the provisions contained 
in the aforesaid manual have the force of 
rules and that the award of a contract 
in violation of those rules is liable to be 
called in question before this court under 
Article 226 of the Constitution. On the 
said basis the petitioner contends that 
the Government have acted illegally in 
passing the order Ext. P3 sanctioning the 
award of the contract in question in fav- 
our cf the 3rd respondent. The petitioner 
has elso alleged that the impugned action 
has been taken without due regard to the 
financial interests of the State Govern- 
ment because an additional expenditure 
of more than Rs. 3 lakhs has been caused 
to the Government by reason of the con- 
tract being awarded to the 3rd respond- 
ent in terms mentioned in Ext. P3. 
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This action, the petitioner contends. can- 
not be regarded as having been taken 
with due care and caution and that it is 
in that sense vitiated by want of good 


- faith. 


2. A detailed counter-affidavit 
has been filed on behalf of the State Gov- 
ernment by the Secretary to Govern- 
ment, Water and Power Department. It 
is stated therein that the Government had 
bestowed anxious consideration on all re- 
levant aspects before the final decision 
was taken bv the Cabinet of Ministers to 
award the contract to the 3rd respondent 
company. In the first instance the de- 
partmental purchase committee had at its 
meeting held on 21-7-1971 discussed the 
subject in great detail and after ex- 
amining all the various aspects the com- 
mittee was of the opinion that the peti- 
tioner had neither the special equipment 
nor the experience to execute the highly 
specialised work of making and suppiy- 
ing the radial gates. The Additional 
Director of Industries (Technical) who 
had been consulted by the committee had 
also expressed the opinion that with the 
machines installed in the  petitioneér’s 
factory it is not possible to fabricate the 
heavy gates and hoists conforming to 
the Indian Standard Institute specifica- 
tion. He was further of the opinion that 
as a small scale unit the petitioner’s 
factory was capable of manufacturing 
only small gates and other fabrications. 
The committee therefore came to the con- 
clusion that the Government would be 
taking a risk if the maior work involving 
a highly specialised iob is to be entrust- 
ed to the petitioner firm since it lacked 
experience and also necessarv tools and 
equipments. The committ2e after deal- 
ing with the merits of the other tenderers 
recommended the entrustment of the work 
to the 3rd respondent companv since in 
its opinion the 3rd respondent had all the 
necessary machinery and 2auinments for 
the manufacture of radial gates and the 
hoisting mechanism and it had already 
supplied several shutters and gates to the 
irrigation hranch of the Public Works: De- 
partment, The matter was thereafter 
placed before the concerned Ministers in 
charge of the portfolios of “Works. Water 
and Power” and Industries. and negoti- 
ations were held with the representatives 
of the 8rd respondent company in the 
presence of the two Ministers with a view 
to reduce the rate auoted by the 3rd res- 
pondent. It was then agreed bv the 3rd 
respondent to take up the work at a total 
cost of Rs. 26. lakhs without anv escala- 
tion either in the costs of materials or 
wages. Thereafter. the subiect of finali- 
sation of the award of the contract was 

placed before the Cabinet of Ministers 
and the final decision was taken by the 
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Cabinet to settle the contract in favour 
of the 3rd respondent. On the basis of 
these averments it has been submitted 
in the counter-affidavit that the impugn- 
ed action has been taken by the State 
Government in the best interests of ensur- 
ing the prompt and proper execution of 
the work by a contractor possessing the 
requisite technical skill and wherewithal, 
Who can be depended upon to carry out 
the work satisfactorily. 


3. As pointed out by the Supreme 
Court in Achuthan v. State of Kerala, 
AIR 1959 SC 490, it is perfectly open to 
the Government even as it is to a private 
party to choose a person to their liking 
to fulfil contract which thev wish to be 
performed. When one person is chosen 
rather than another the aggrieved party 
cannot claim the protection of Article 14 
because the choice of the person to fulfil 
the particular contract must be left to the 
Government. The petitioner has no right 
to insist that the Government should ac- 
cept his offer merely on the ground that 
it happens to be the lowest. A citizen 
has no fundamental right to trade with 
the Government nor can there be any 
infringement of either Article 19 (D) (g) 
or Article 14 of the Constitution if the 
Government refuses to accept the lowest 
tender and decides to enter into the con- 
tract with the person who in its opinion 
is the most competent and dependable 
amongst the tenderers. State of Orissa 
v. Harinarayan Jaiswal. (1972) 1 SCWR 
832 = (AIR 1972 SC 1816). 


4. Though the counsel appearing 
for the petitioner sought to rely on some 
of the provisions contained in the Store 
Purchase Manual in support of his con- 
tention that the award of the contract to 
the 3rd respondent is in violation of some 
of those provisions. the 'said argument 
ignores the fact that the Store Purchase 
Manual is a mere compilation of execu- 
tive instructions which are intended only 
for the guidance of the subordinate of- 
ficers of the State Government and are 
not statutory rules having the force of 
law. Even if there has been anv viola- 
tion of anv of the provisions in the said 
manual that will not give rise to a cause 
of action entitling the petitioner to ap- 
proach this court for relief under Article 
226 of the Constitution. 


5. In the light of the avermenis 
contained in the counter-affidavit. the 
truth of which is fully borne out by the 
contents of the file produced before me, 
I have no hesitation to hold that the 
petitioner’s allegation that the contract 
has been awarded to the 8rd respondent 
only with the obiect of favouring a Gov- 
ernment owned company is devoid of any 
factual foundation. The pnetitioner’s suit- 
ability for the award of contract has been 
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examined in detail and the grounds on 
which the petitioner has been eliminated 
are fully relevant in the matter of taking 
a decision concerning the award of a 
major specialised work. 


6. The original petition is. there- 
fore, devoid of merits and is dismissed. 
The parties will bear their respective 
costs, 

Petition dismissed. 


AIR 1974 KERALA 25 (V 61 C 9) 


T. C. RAGHAVAN. C. J. AND P. 
UNNIKRISHNA KURUP, J. 


Ranganagulu, Appellant v. Mullackal 
Devaswam. Respondent. 


Second Appeal No. 257 of 1969. D/- 
18-1-1972, 


Index Note:— (A) Torts —— Where a 
person committed tortious act voluntarily 
while he was in position to know the 
nature of the act. insanity of the person 
cannot be held to be of that degree which 
would absolve him from the liability for 
his act. (Case law discussed.) (Para 8) 


Cases Referred: Chronological Paras 


1964 AC 698 = (1963) 3 WLR 215, 
Williams v. Williams 

(1957) 58 WALR 56, Adamson v. Motor 
Vehicle Trust 

(1952) 1 All ER 925 = (1952) 1 TLR 
947, Morriss v. Marsden 

1950 P 39 = (1949) 2 All ER 339. 
White v. White 

(1950) 4 DLR 363 (Can). Tindale v 
Tindale 


V. G. Sankaranarayvana Pillai and P. 
Karunakaran Nair. for Respondent. 


RAGHAVAN. C. J.:—- We are told 
that there is no decision of any Indian 
Court on the question involved in this 
case: and we also find that “there is sin- 
gularly little English authority” on this 
aspect of the law (vide Winfield on Tort). 
The question relates to the liability of a 
person of unsound mind for a tort com- 
mitted by him. 


2. The appellant is a Hindu þe- 
longing to Ramnad District; and he used 
to come to Alleppey often. And during 
such visits. he used to go to the Mullackal 
temple and worship there. On 7th Oct- 
ober 1961. he entered the temple wear- 
ing shirt and shoes and broke the idol of 
the deity: and he was caught and handed 
over to the police. From his behaviour. 
the police suspected that he must have 
been insane: and they handed him over 
to the nearest doctor. The doctor kept 
him under observation till 2ist October 
and issued a medical certificate stating 
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“Indifferent to the surroundings. 
Does not sleep at night. Talks incoherent- 
ly. Laughs without any reason.” 

And from this he came to the conclusion 
that the appellant was insane. 


3. The appellant was prosecuted 
before the criminal court for criminal 
trespass, mischief, etc.: and the magistrate 
acquitted him holding that he was insane. 
The matter was taken up in appeal before 
this Court: and this Court confirmed the 
acquittal. Thereafter came the present 
suit for damages for breaking the idol 
and also for the expenses incurred bv the 
respondent (the Travancore Devaswom 
Board) for conducting purification cere- 
mony in the temple. The trial court held 
that the appellant was insane: the trial 
court also fixed the damages including 
the expenses for the purification cere- 
mony at Rs. 3202.63. In the suit. the ap- 
pellant was not represented by any 
guardian as he was then normal: and he 
himself filed the written statement and 
was also examined as a witness. (In this 
Court also. he is not represented by 
guardian.) It was argued before the trial 
court by the counsel of the appellant that. 
since the appellant was insane at the re- 
levant time, he was not liable to be 
mulcted in damages — in other words, he 
was not liable in tort. This argument 
was met by the counsel of the respond- 
ent by an alternate argument that, even 
if the appellant was insane. since the lia- 
bility for meeting the expenses for puri- 
fication and for re-installing the idol was 
a liability falling under the relevant rules 
framed by the Devaswom Board under 
the Travancore-Cochin Temple Entry 
(Removal of Disabilities) Act--a statutory 
liability. it was in the nature of an ab- 
solute liability and therefore the appel- 
lant was liable. This argument was re- 
jected by the trial court. which held that 
the relevant rules were ultra vires. In 
appeal before the District Judge by the 
Devaswom Board, the main contention 
related only to the second auestion. It 
was conceded that the appellant was in- 
sane at the relevant time: but it was urs- 
ed that, since the liability cast on him 
was a statutory liability in the nature of 
an absolute liability, he was Hable. And 
this contention was accepted by the Dis- 
trict Judge. Since there was no con- 
troversy regarding the quantum of the 
damages, the amount awarded by the 
Munsif was confirmed. 


4, Our attention has been drawn 
to works like Halsburv’s Laws of Eng- 
land. 3rd Edn., Vol. 37. P. 134. paragraph 
236, Fleming on the Law of Torts. 1957 
Edn., o. 27, Pollock’s Law of Torts. 15th 
Edn.. p. 48. Clerk & Lindsell on Torts, 
12th Edn.. p. 88, paragraph 163, Salmond 
on the Law of Torts, 15th Edn.. P. 583. 
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topic 161 and Winfield on Tort, 8th Edn. 
p. 733. What we have been able to gather 
by wav of principles from these learned 
authors may be stated. 


5. The M’Naghten Rules applic- 
able to crimes regarding the test of in- 
sanity do not apply to the civil law-torl 
(Williams v. Williams: 1964 AC 698), 
since the obiect of the law of tort is com- 
pensation and not punishment (White v. 
White: 1950 P. 39). Insanity by itself is 
not a defence in tort. But. if a particu- 
lar tort requires a particular state of 
mind. for instance, malice or some speci- 
fic intent, then insanity may be a good 
defence to disprove the existence of 
Such malice or intent. Similarly, if the 
action of the defendant is not a volun- 
tary act, but the act of an automaton. 
like the act of a fever patient in his de- 
Hrium or of a somnambulist in his sleep 
or of an epileptic In his paroxysm. then, 
for such an act. the defendant is not 
liable (Morriss v. Marsden: (1952) 1 All 
ER 925). Again, if the insanity of the 
defendant is of so extreme a type as te 
preclude any genuine intention to do the 
act complained of. there is no ability 
on the defendant since there is no volun- 
tary act on his part (see also Tindale v 
Tindale: (1950) 4 DLR 363 (Can). Whe- 
ther the insanity is or is not of that de~- 
gree is a auestion which has to be decid- 
ed in each case depending upon the facts 
and circumstances of the case. If the 
defendant knew the nature and quality 
of his act, it is no defence that he did not 
know that what he was doing was wrong 
( (1952) 1 All BR 925). In wrongs depen- 
dent upon negligence, the conduct of the 
defendant must be judged bv reference 
to his knowledge or means of knowledge: 
and in such cases. insanity may be rele- 
vant as evidence that the necessary 
knowledge or means of knowledge did not 
exist. However. insanitv is no defence to 
an action for negligence in operating a 
motor vehicle. Adamson v. Motor Vehicle 
Trust; (1957) 58 WALR 56. 


6. These are the principles or the 
main principles we have been able fto 
gather from the several works on tort 
placed before us: and we have to consider 
the evidence before us in the light of 
these principles. 


f As we have indicated earlier, 
the evidence available regarding the 
mental condition of the appellant is con- 
tained in the medical certificate (Ex. D-1 
issued bv the doctor (Dw. 2) and the 
doctor’s evidence in the box. The four 
things mentioned in Ex. D-1 are that the 
appellant was indifferent to the surround- 
ings. that he did not sleep at night. thaz 
he talked incoherently and that he laugh- 
ed without any reason. The evidence of 
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Dw 2 is also to the same effect. The 
doctor was cross-examined on these points 
to bring out whether any one of these 
conditions could by itself indicate mental 
derangement: and the doctor admitted 
that none of these conditions by itself 
would be sufficient to hold that the per- 
Son was insane. But the doctor stated 
that, considering all these circumstances 
together. he came to the conclusion that 
the appellant was insane. This evidence. 
it must be stated, is not sufficient to hold 
that the appellant was not in a position 
to know the nature and quality of his 
act: nor can it be stated from this evi- 
dence that the appellant’s acts were in~ 
voluntary. 


8. Now that both the lower Courts 
have concurrently held, though on this 
evidence alone. that the appellant was 
insane and that the magistrate and this 
Court in revision also held so in the cri- 
minal case, we have to consider whether 
the insanitv was of that degree in which 
the appellant would not have known the 
quality and the nature of his act. As 
stated already. it is difficult to hold. with 
the evidence of the doctor and his certifi- 
cate, that the appellant was notin a 
State to know the nature and auality of 
his act. Moreover, the appellant himself 
gave instructions for preparing his writ- 
ten statement and also appeared through 
counsel not represented by a guardian. 
He also gave evidence that he was never 
insane: that he occasionally had dizziness. 
when he used to sit down and also used 
to lose consciousness; and that, after 
some time. he used to regain conscious- 
ness. In the light of these (of course, 
these were after the incident), we are 
even tempted to say that much import- 
ance should not be attached to the medi- 
cal certificate, at any rate. it is not pos- 
sible to hold that the appellant was in- 
capable of understanding the nature and 
quality of his act: obviously. the appel- 
lant’s act in breaking the idol was not an 
involuntary act either — the act of an auto- 
maton. Even if he was under the im- 
pression that he had the right to enter 
the sanctum sanctorum of the temple or 
he was not aware of the conseauences of 
his act, still. if he knew the nature of his 
act and if the act was not an involuntary 
act, he is liable for the act if the act is 
tortious. 


9. Now a word about the statu- 
tory liability. Under Section 9 of the 
Travancore-Cochin Temple Entry (Re- 
moval of Disabilities) Act. the Cochin De- 
vaswom Board or the Travancore De- 
vaswom Board as the case may be has 
power to make rules for carrying into 
effect the provisions of the Act, and such 
rules may provide for the maintenance 
of order and decorum in temples and the 
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due observance of the religious rites and 
ceremonies performed in temples. Rules 
have been framed: and the rules, inter 
alia. prohibit entry into the sanctum 
sanctorum (Srikoil), the kitchen (Thida- 
palli), ete. prohibit the entry into the 
temple (Nalambalom. Belikapura. ete.) of 
males with coat. shirt. vest. ete. and 
prohibit the entry of all into the temple 
premises with footwear. One of the Rules 
Rule 18. provides that. if any person con- 
travenes any of the provisions of the 
rules or disobeys any direction lawfully 
given in pursuance thereof and renders 
necessary any purificatory ceremony ac- 
cording to the custom and usage, such 
person shall be liable to pav the costs of 
the necessary ceremony and the same 
Shall be recoverable from him as arrears 
of public or land revenue or otherwise. 
In view of our decision that the appel- 
lant is liable under the general law of 
tort, we do not express any opinion on 
this aspect of the case. (The trial Court 
held that this rule was ultra vires, while 
the lower appellate Court held other- 
wise.) 


(After discussing the evidence re- 
garding quantum of damages. the judeg- 
ment proceeded — Editor.) 


10-11. In the result, we accept the 
finding of the District Judge that the 
appellant is liable: and to that extent we 
dismiss the second appeal. Regarding the 
quantum of the damages. we allow the 
second appeal in part and reduce the am- 
ount to Rs. 1500/-. We also direct both 
parties to hear their respective costs 
throughout. 

Order accordingly. 
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Velupillai Naravana Pillai, Advocate, 
Petitioner v, N. Gopala Pillai and others, 
Respondents. 

C. R. P. No. 1269 of 1971: D/- 
1972. ; 

Index Note:— (A) Civil P. C.. S. 20 
— Suiis on contracts — Where two courts 
have jurisdiction, choice of forum is with 
plaintiff and not with defendant. 


Brief Note:-— (A) Thus where the 
contract was with the first defendant: 
that was at A: the breach of contract 
was also at A: even if Court B also had 
jurisdiction (since the properties given as 
security by the second defendant were at 
B) the turisdiction of A court is not taken 
away. In such a case, the defendant could 
not insist that the suit should have been 
instituted at B. (Paras 2. 4) 
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Cases Keferred: Chronological Paras 
(1955) 2 Mad LJ 228. Pulickal Estates 
(1947) Ltd. v. Joseph 3 


K. Sukumaran and Smt. K. K. Usha. 
fer Petitioner. H. Sivaramakrishan Iver 
and T. S. Narayanan, for Respondents, 


_ORDER:— The second defendant who 
claimed that the lower court at Quilor 
had no jurisdiction to try the suit ang 
lost is the petitioner before me. 


2, The first defendant was the 
stake-holder in a chitty; and the second 
and third defendants were sureties. The 
second defendant, the petitioner. gave also 
Immovable properties as security. The 
chittv was not properly conducted: and 
the plaintiff, the first respondent who 
was a Subscriber in the chittv. brought 
the sult. The petitioner’s claim was that,| 
Since the properties given as security by 
him were situate within the jurisdiction 
of the court at Mavelikara, the suit should 
not aave been filed at Quilon — it should 
have been instituted at Mavelikara. 


3. The Subordinate Judge has fol- 
lowed the decision of the Madras High 
Court in Pulickal Estates (194'7) Ltd. v. 
Josedh (1955) 2 Mad LJ 228 by Bala- 
krishna Aiyar J.. who, in a Similar case, 
held that the Madras court had jurisdic- 
tion and not the Ottappalam court. The 
correctness of that decision is being chal- 
lenged in this revision petition. In the 
alternative. it is claimed that that decision 
does not apply to the present case. 


4, I have seen the decision of the 
Madras High Court: and I am in entire 
agreement with the reasoning of Bala- 
krishna Aiyar J. However. I am prepar- 
ed even to agree with the contention of 
the counsel of the petitioner that the said 
decision does not apply to the present 
case In view of certain averments in the 
plaint. Still, the petitioner cannot suc-: 
ceed. There are three defendants in this 
suit: and it cannot be disputed that the 
sut against’the first defendant was pro- 
perly laid in the court at Quilon. The 
contract was with the first defendant: 
that was at Quilon: the breach of that, 
Contract was also at Quilon. If so, for the 
sake of argument, even if it is accepted, 
that the Mavelikara court had also juris-' 
diction since the properties given as 
security were at Mavelikara. still the| 
jurisdiction of the Quilon court is not 
taken away. In such a case where there: 
are two courts which have jurisdiction. 
the plaintiff has the right to choose the 
court in which he should institute his 
suit. The defendant cannot insist on the 
choice of the forum. This preposition isi 
well founded and well established. In 
this view of the matter also. the suit was 
properly instituted in the Quilon court. 


- 
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5. The civil revision petition is 
dismissed with costs. The records will be 
sent back without delav. 

Petition dismissed. 
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V. P. GOPALAN NAMBIYAR AND G. 
VISWANATHA IYER, JJ. 


M. T. Joseph and others. Petitioners 
V. S of Kerala and others, Respon- 
ents. 


Original Petns. Nos. 288. 375 to 
of 1973. D/- 27-7-1973. 

Index Note:— (A) Kerala Land Re- 
forms Act (£ of 1964) (as amended by 
Kerala Act 17 of 1972). Ss. 81 (1) (a) pro- 
viso, 85 (2) Expl. V, 88 (1-A) and (5) 
— Constitutional validity. (X-Ref:— 
Constitution of India, Article 31-A). 


Brief Note:— (A) The proviso to Sec- 
tion 81 (1) (a) should be considered to 
take in only lands held under current or 
time-expired leases or otherwise held 
in lawful or permissive occupation. So 
understood. the proviso does not offend 
Article 31-A of the Constitution. and can 
well be regarded as a measure of agrarian 
reform. In that view, neither Explana-~ 
tion V to Section 85 (2) nor sub-section 
(1-A) of Section 88, would be invalid. 
Sub-section 5 of Section 88 is not invalid. 

(Paras 16. 6. 7. 9. 13. 14. 15, 24. 25) 


Index Note:— (B) Constitution of 
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India, Article 226 — Proceedings under 
are inappropriate for investigation of 
facts. (Para 10) 


Index Note:— (C) Kerala Land Re- 
forms Act (1 of 1964). Section 84 (1) {As 
it stood prior to amendment by Act 17 
of 1972) — Invalidity of transfer of land 
in excess of eeiling area — Transfer 
within ceiling area — Subsequent rais- 
ing of cetling area does not affect validity 
of transfer. 


Brief Note:— (C) The effect of Sec- 
tion 84. is to invalidate transfers effect- 
ed by a person owning or holding land 
in excess of the ceiling area. after the 
date of publication of the Land Reforms 
Bil] (15-9-1963). In order to determine 
whether the transfer is in excess of the 
ceiling area, what is material is the law 
relating to ceiling area on the date of the 
transfer. and not the law regarding ceil- 
ing area on the date of the acauisition or 
any date subsequent to the transfer. 
Therefore, transfers. lawful with respect 
to the ceiling limit in force, when thev 
were made. cannot be rendered unlawful 
by reason of changes in law relating to 

ceiling area, made subseauently. 
(Paras 11. 16) 
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Cases Referred: Chronological Paras 


1973 Ker LT 356 = 1973 Ker LJ 


259, Sivaramakrishnan v. State 

of Kerala 11, 29, 31 
AIR 1971 Ker 98 = 1970 Ker LT 

659 (FB). Narayanan Nair v. 

State of Kerala 11. 29 
AIR. 1970 SC 1880 = (1970) 2 SCR 

10. Budhan Singh v. Babi Bux 24 


AIR 1961 SC 1649 = (1962) 1 SCR 
152, State of Bihar v. Ramesh- 
war Pratap Narain Singh 7 
AIR 1959 SC 519 = 1959 Supp (1) 
SCR 748. Atmaram v. State of 
Punjab 7 


C. K. Sivasankra Panicker. S. Nara- 
yanan Poti, D. Narayanan Potti, P. G. P. 
Panicker, T. A. Narayanan Nair, V. Bhas- 
kara Menon. for Petitioners: Adovcate- 
General. for Respondents. 


GOPALAN NAMBIYAR, J.:— These 
writ petitions challenge the constitutional 
validity of certain provisions of the 
Kerala Act 17 of 1972 amending the 
Kerala Land Reforms Act, 1963 (Act Iof 
1964). For convenience, the Act challeng- 
ed may be referred to as Amending Act, 
and I of 1964 as the Act. 


2. The petitioner in O. P. No. 288 
of 1973 is the father and the petitioners 
in the remaining three O. Ps.. are his 
children. Unless otherwise indicated. the 
facts are with reference to O. P. No. 288 
of 1973. In pursuance of a scheme for 
the reclamation of the Vembanad Lake, 
sanction was accorded by Ext. P3 order 
dated 23rd October 1939 for the registry 
of Q. 5. T. Blocks covering an extent of 
1,454 acres in the joint names of the peti- 
tioner and his father Thommen on terms 
and conditions evidenced by Ext. P4. 
One of the conditions was that the ‘Thara 
Vila? (land value) at Rs. 10/- per acre 
was to be recovered in ten instalments. 
Ext. R-1 agreement was executed on the 
10th Kartikam 1116 M. E. (in July 1941) 
between the petitioner and the Tahsildar 
of Ambalapuzha. permitting the petitioner 
to enter the lands prepare the bunds and 
carry on cultivation. It was stipulated 
that. if. on survey conducted bv the 
P. W. D authorities, it is found that the 
petitioner had occupied excess area, the 
same would be assigned to the petitioner 
on Payment of the land-value at the rate 
specified in Ext. P3 and a fresh agree- 
ment would be executed. It was further 
stipulated that the rights of the petitioner 
under the agreement will not be transfer- 
red by him to any person without the 
previous consent of the Government and 
that anything done contrary to the said 
provision will not bind the properties 
covered bv the agreement. The proper- 
ties were described as in Sy, No. 444/1 of 
Kumarakam Village. In 1963. a further 
extent of 161.60 acres was assigned to the 
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petitioner, the total extent thus assigned 
being 1,615.60 acres. In 1964, according 
to the Government, the Survey Depart- 
ment surveved the three blocks and found 
that only an extent of 967.64 acres in 
the area reclaimed and enioved by the 
petitioner was in Sy. No. 444/1 and the 
balance was outside the survey number 
specified in the agreement. The 1964 
Survey disclosed that the petitioner was 


in possession of 2015.48 acres. Accord- 
ing to the petitioner. he was entitled to 
©. S. T. Blocks covering an extent of 


1.615.60 acres by actual assignment. and 
the rest on the terms of Ext. R-1 to have 
the excess occupied lands assigned on pav- 
ment of the land-value at the specified 
rate. On 15th June 1957, Ext. P8 settle- 
ment deed was executed by the petitioner 
in favour of his children. As stated in the 
petition the same comprised the proper- 
ties covered by Q.S. and T. Blocks assisen- 
ed by Ext. R-1. Itis admitted that there 
has been alienations of the excess occupied 
lands in favour of strangers. These docu~ 
i themselves have not been produc- 
ed. 


3. According to the provisions of 
the Act as it stood till its amendment. by 
Act 35 of 1969, for the purpose of re- 
ckoning the ‘ceiling area’. in excess of 
which a person was not entitled to own, 
hold. or possess land, certain exemptions 
were available. For the sake of conveni- 
ence, I may reproduce the relevant por- 
tions of Clauses {a} and (1) of Section 81 
as they stood prior to 1-1-1970. 

“81. Exemptions — (1) The provisions 
of this Chapter shall not apply to— 

(a) lands owned or held by the Gov- 
ernment of Kerala or the Government of 
India or a local authority or the Cochin 
Port Trust or anv other authority which 
the Government may. in public interest. 
exempt. by notification in the Gazette. 
from the provisions of this Chanter. 

Explanation 1 — “Lands owned bv 
the Government of Kerala” shall. for the 
purposes of this clause, have the same 
meaning as “Government Land” under 
sub-section (1) of Section 2 of the Kerala 
Government Land Assignment Act. 1960; 
but lands escheated to the Government 
and held by tenants entitled to fixitv of 
tenure under Section 13 shall not be 
deemed to be lands owned by the Govern~ 
ment of Kerala.” 


x x x x x 
(1) Kayal padasekharams of Kut- 
tanad area specified in Schedule IV so 
long as such padasekharams are used for 
the cultivation of paddy or such other 
crops as the Government may, by noti- 
fication in the Gazette specify.” 
By Act 35 of 1969. Sectior 31 (1) and 
Schedule IV were omitted: and bv Act 13 
of 1971 a new Schedule IV was inserted 
providing for rates of compensation in 
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respect of ‘lands other than nilams’ under 
Part I of the Schedule. and for ‘nilams’ 
(paddy fields) under Part II thereof. Then 
followed the Amending Act 27 of 1972 
which made important changes in the 
provisions of the Act. It is difficult to 
piece together these amendments and to 
read them in the Basic Act, and the ab- 
sence of an edited text of the Act at the 
time af hearing. incorporating the latest 
amendments had further hampered the 
sufficiently difficult process of piecing to~ 
gether these amendments. Sections 14, 
15, 16, 18 and 20 of the Amending Act, 
were attacked, Section 14 amends Section 
81 of the Act. The relevant amendment 
attacked. is the insertion of a new pro- 
viso as follows:— 

“14. Amendment of Section 81 — In 
Section 81 of the Principal Act, in sub- 
section (1),— 

(i) in clause (a), before Explanation I 
the following proviso shall be inserted 
namely:— 


“Provided that the exemption under 
this clause shall not apply to lands owned 
by the Government of Kerala and held 
by any person under lease whether cur- 
rent or time-expired or otherwise.” 
Section 15 of the Amending Act, amend~ 
ed Section 84 of the Act by adding sub- 
section { ey which is as follows:— 

(3). For the removal of doubts, it 
Is hereby clarified that the expression 
“ceiling area” in sub-sections (1) and (2) 
means the ceiling area specified in sub- 
section (1) of Section 82 as amended by 
the Kerala Land Reforms (Amendment) 
Act. 1969 (35 of 1969).” 
Section 16 of the Amending Act amend- 
ed Section 85 by sub-section {ii} of Sec- 
tion 16. A new explanation was added 
at the end of sub-section (11) of Section 
85 which is as follows: 

"16 (ii) the following Explanation 
shall be inserted at the end, namely:— 

‘Explanation V. — Where a person 
owns or holds land in excess of the ceil- 
ing area including lands owned by the 
Govt. of Kerala the excess lands to be 
surrendered shall. as far as possible, be 
the lands owned by the Government of 
Kerala. 


Section 18 of the Amending Act amends 
Section 86 of the Act. These amendments 
provide inter alia that on determination 
of the particulars of the lands. to be sur~ 
rendered under Section 85. the owner- 
ship or possession or both shall vest in 
the Government, free from all encum- 
brances. Section 20 of the Amending Act 
amended Section 88 of the principal Act 
by introducing two new sub-sections — 
sub-section (1A) and sub-section (5) 
which are as follows:— 

"20 (1A) — Notwithstanding any- 
thing contained in sub-section (1). no per- 
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son shall be entitled to any compensation 
in respect of anv land owned by the Gov- 
ernment of Kerala and held by him 
under lease, or otherwise.” 


x x x x x x 
(5). For the removal of doubts. it is 
hereby declared that the compensation 
payable under this Section in respect of 
a land shall be deemed to include the 
compensation for growing crops and im- 
provements. if anv. thereon and that no 
person ‘shall be entitled to any amount 
other .than the compensation payable 
under this section for the vesting in the 
Government or extinguishment of his 
rights. (including his rights in respect of 
growing crops and improvements, if anv). 
in respect of the land.” 
The -effect of these amendments. as far 
as the petitioner and his lands are con- 
cerned, may be summed up as follows: 


4. Prior to the recent amendments 
‘kayal lands’ were exempt from the com- 
putation of the ceiling area. But now, 
by reason of the deletion of Clause (1) of 
Section 81 (1). Kayal lands have also to 
be included in the reckoning. Being so. 
under Section 85 of the Act, the peti- 
tioner is liable to surrender even kaval 
lands in excess of the ceiling area: and 
under Explanation V. newly added to the 
Section, the excess lands to be surren- 
dered shall. as far as possible, be Govern- 
ment lands. As it originally stood. thirtv 
days’ notice of surrender had to be given 
by Land Board, on default of which. the 
ownership or possession could be assum- 
ed by the Government. After amend- 
ment. the ownership or possession of lands 
to be surrendered under Section 85. are 
to vest automatically in the Government 
free from all encumbrances on the deter- 
mination of the extent and particulars of 
the lands. 


5. Accordingly. the petitioner in 
O. P. 288 of 1972 was served with Ext. Pl 
notice by the Land Board to file anv ob- 
jection to the Land Board determining 
under Section 85 (5) (c) the extent and 
the identity of the land to be surrendered 
in accordance with the particulars 
specified in the draft statement enclosed. 
The said draft statement showed the total 
extent of lands owned. held and possessed 
by the petitioner as 3013.03 acres: and 
the extent to be surrendered as 2477.64. 
Part B of Ext. P-1 shows that the trans- 
fers made after 15-9-1963 (date of publi- 
cation of the Bill) had been treated as In- 
valid. Ext. P-2 is a copy of the obiec- 
tion filed by the petitioner. But as the 
lands vest in the Government immediate- 
ly after the determination of their ex- 
tent. the petitioner has approached this 
Court with this writ petition. He has 
contended that the lands covered byv the 
settlement of 15th June 1957 and those 
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covered by the alienations made bv him. 
between 15-9-1963 and 1-1-1970, cannot 
be treated as his lands and surrender can- 
not be enforced against him on the said 
basis. His children, who are the peti- 
tioners in O. P. 375 to 377 of 1973 have 
filed those writ petitions on the basis that 
there is no justification for treating the 
lands lawfully conveyed to them. under 
the settlement of 1957. as lands of their 
father and to proceed to enforce a sur- 
render on that basis. 


6. # The main question that has 
been agitated in these writ petitions is 
whether the amendments noticed earlier 
can be supported as a “law relating to 
the acquisition of anv estate or rights 
therein or the extinguishment or modifi- 
cation of such rights” as a measure of 
agrarian reform. If so. they are protect-! 
ed under Article 31-A; if not, it was not 
disputed that the amendments are uncon- 


. stitutional and may be declared to be so. 


The proviso to Section 81 (1) (a) which 
takes away the exemption in respect of 
lands. owned by the Government and 
held by a person under a lease “whether 
current or time expired or otherwise”, 
and thereby attracts the provisions for 
acquisition and vesting in resnect of such 
lands. it was said. cannot be regarded as 
a law relating to acquisiton of estates. 
The argument was. that whatever mav be 
the position in regard to acquisition etc. 
of Government lands, held under leases. 
current or time expired, the same cannot 
be extended to lands held bv persons un- 
lawfully, or as trespassers. And. if the 
expression “or otherwise” were to be 
stretched to comprehend such lands. the 
law relating to acauisition of such lands 
cannot be regarded as a law under Arti- 
ele 31-A or to relate to agrarian reform. 
It was said that the lands of the peti- 
tioners. in these cases. are lands of the 
Government, of which they are in un- 
lawful occupation as trespassers and they 
cannot be regarded either as “estates” or 
as “rights in estates” so as to be capable 
of acquisition. or as the case may be, ofj 
extinguishment or modification. I shall 
proceed to consider this argument. 


T: Clause (2) fa) of the Article 
31-A defines the expression ‘estate’. Under 
sub-clause (iii) thereof. the term ‘estate’ 
shall] include “any land held or let for 
purpose of agriculture ....... ere ‘aves’ Sub 
clause (b) of Article 31-A (2), states 
that: 


“the expression “rights in relation to 
anv estate” shall include anv rights vest- 
ed in a proprietor. sub-proprietor. under- 
proprietor, tenure-holder (raiyat, under- 
raiyat) or other intermediary and any 
rights or privileges in respect of land re- 
venue”, 


1974 


The learned Advocate-General counter- 
ed the argument of counsel for petitioners 
by contending that the expression “held” 
is wide enough to comprehend both law- 
ful and unlawful occupation and there- 
fore even an acquisition of Government 
land. in occupation of a trespasser is 
covered by Article 31-A (2) (a) (iii) and 
(b) of the Constitution. Without preju- 
dice to this contention, the learned Advo- 
cate-General stated, that on the facts of 
this case, the petitioners were in lawful 
or permissive occupation. We are unable 
to go the whole hog with the learned 
Advocate-General and to hold that even 
the lands occupied by a trespasser or 
one in unlawful occupation. can be cover- 
eh bv a law relating to acauisition of an 
estate or rights in an estate, or extin- 
guishment or modification of such rights 
under Article 31-A of the Constitution. 
In the cases before us. the auestion 
pointedly arises. as pointed out by my 
learned brother, Viswanatha Iyer J., in 
his judgment. with respect to the excess 
area Of about 399 acres occupied by the 
petitioners. In respect of these, even if 
they be land ‘held’ for purpose of agri- 
culture and therefore an “estate”. there 
Can be no auestion of acquisition by the 
Government of the land or “estate” as 
such, which already belongs to it. The 
acquisition can only be. if at all, of the 
rights in the land or ‘estate’, of the per- 
sons in occupation: or. there could be an 
extinguishment or modification of the 
rights of the occupants, if they had anv. 
The learned Advocate-General cited the 
decision in State of Bihar v. Rameshwar 
Pratap Narain Singh, AIR 1961 SC 1649 
to show the comprehensive nature of the 
term ‘estate’ as understood even before the 
17th Amendment of the Constitution. 
It was ruled therein that the expressions 
‘raiyats’ or ‘underralivyats’ or ‘other inter- 
mediaries’ occurring at the end of sub- 
clause (b) of Article 31-A (2) do not 
qualify or colour the meaning to be at- 
tached to the tenures newly’ added. It 
was further ruled that the right to hold 
a ‘Mela’ on the land was a right in anes- 
tate, that it was only a mode of user bv 
the owner of the land. like the right to 
hold a hat or a market: and is an in- 
terest in land, capable of transfer. The 
right of the proprietor of an estate to 
hold a ‘mela’ on own land, was held 
to be a right in an estate being appur- 
tenant to his ownership of the land. It 
was further observed that a licence to 
hold a Mela on another’s land in which 
no interest is transferred is not an in- 
terest in the land. Attention was also 
called to the exposition by the Supreme 
Court of the wide connotation of the term 
testate” in Atmaram v. State of Punjab. 


AIR 1959 SC 519. On the basis of these 
decisions, there is no difficulty to hold 
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that a right granted to gather men and 
material on Government land. to pre- 
pare the land for cultivation bv 
erecting bunds and making improve- 
ments thereon and to carrv on culti- 
vation therein is a right or interest 
in the land. It is not a mere li- 
cence, but, at least a licence coupled with 
interest. if nothing higher than that. The 
foundation of the right is the licence or 
permission to occupy the land: without 
such permission or licence from the 
Government. one who trespasses on Gov- 
ernment land and carries on cultivation, 
acquires no right or interest in the land. 
Therefore, the expression “held” in 
Article 31-A cannot be stretched to its 
widest extent so as to mean even lands 
held bya trespasser. or by one in unlaw- 
ful occupation of the land. Acauisition of 
such person’s rights cannot be acauisi- 
tion of rights in an estate, or even extin- 
guishment or modification of such rights. 
It may be noted that Section 2 (59) of 
the Act defined the expression ‘to hold 
land”. as to be in possession as owner or 
tenant or partly as owner and partly 
as tenant, 


8. The next question is whether 
the excess area of about 399 acres of land 
was in lawful or permissive occupation 
of the petitioners. By reason of the clause 
in Ext. R-1 by which the Government 
agreed to assign occupied lands in excess 
of — those assigned, on registry to the 
petitioner in O.P.No. 288 of 1973 the 
occupation, of the excess area commenced 
With an implied permission. with an ob- 
ligation to pay Tharavila at the specified 
rate. Bub it was contended for the peti- 
tioners that after the deletion of clause 
(1) of Section 81 (1) from 1-1-1970. oc- 
cupation of kaval lands in excess of the 
ceiling area become unlawful as a result 
of the operation of Section 83 of the Act. 
making the holding of lands in excess of 
the ceiling area unlawful from the noti- 
fied date (1-1-1970). Section 127 of the 
Act provides that its provisions shall have 
effect notwithstanding anvthing in any 
other law or custom, or usage. oF in anv 
contract express or implied inconsistent 
with the provisions of the Act. Despite 
the Clause in Ext. R-1. the occupation of 
kayal lands. in excess of the ceiling area 
therefore appears to be unlawful from 
1-1-70. But it is seen that notwithstand- 
ing the deletion of Section 81 (1) (1). the 
exemption under Section 81 (1) (a) re- 
garding lands owned or held by the Gov- 
ernment of Kerala. still continued to one- 
rate till 2-11-1972, when alone. Act 17 of 
1972 was passed. inserting the impugned 
proviso in Clause (a) of Section 81 (1). 
Had these provisions stood alone. it might 
have been possible to hold that the occu- 
pation of the lands in question till 2-11- 
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1972, was notan unlawful occupation, but 
one in accordance with the provisions of 
Ss. 81 (1) (a) of the Act. But the matter is 
complicated by certain proceedings be- 
tween the parties to which reference will 
now be made. 


9. Two Land Conservancy cases 
were filed against the petitioners in res- 
pect of portions of the lands in question. 
Exts. P6 and P7 are copies of the orders 
passed in these cases. directing eviction 
of the petitioners from portions of the 
excess lands occupied by them. The mat- 
ter is stated to be pending in appeal be- 
fore the Board of Reverue. There is 
also a civil suit. O.S. No. 52 of 1972, 
pending in the Sub Court. Alleppev insti- 
tuted by the State for recovery of pos- 
session of about 1047 acres of these lands 
from the petitioners. Ext. P-5 is a copy 
of the plaint. The Advocate-General 
stated that though it covers 1047 acres. 
the claim would be restricted only to 399 
acres shown to be occuniec in excess of 
the area assigned. It was strenuously ar- 
gued that as a result of these proceedings 
whatever might have been the nature of 
the petitioners’ possession of the lands 
prior to the institution of these proceed- 
ings. the same had become unlawful there- 
after. The Land Conservancy Act 1957 
and the machinery provided therein are 
to be utilised for eviction from Govern- 
ment land in unauthorised occupation of 
another. The fact that the Government 
proceeded to invoke the machinery of 
these provisions and obtained Exts. P6 
and P7 orders of eviction seem to indi- 
cate that the defendants-petitioners in the 
Land Conservancy cases. were treated as 
in unauthorised occupation. The finding 
in these cases is also that the occupation 
is unauthorised. The orders note the 
contentions urged on behalf of the defen- 
dants that their occupation is lawful and 
authorised by reason of the terms and 
conditions of Ext. R-1 agreement. The 
contentions are still at large in the ap- 
peal pending before the Board of Reve- 
nue, In Ext. P5 suit. while the plaint 
seems to proceed on the basis of unlawful 
occupation and claims recovery of pos- 
session with mesne profits. the written 
statement alleges lawful occupation in ac- 
cordance with an agreement to assign the 
excess area occupied. To suit the con- 
‘tentions of each side in these O. Ps., 
while a copy of the Government’s plaint 
was filed by the petitioners as Ext. Po. 
a copy of the petitioners’ written state- 
ment has been filed by the Government 
as Ext. R-2. As the proceedings are 
pending. it would not be proper to de- 
cide the question in these proceedings. 
Even the overriding effect of Section 127. 
may probably not avail against the con- 
tention now raised before us that the verv 
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institution of proceedings under the Land 
Conservancy Act. and the suit O. S. 52 
of 1970 amount to a repudiation of the 
relevant clause in Ext. R-1 or to action 
inconsistent therewith. All things con- 
sidered, having expressed the view that 
the proviso to Section 81 (1) (a) of the 
Act introduced by the Amending Act can 
only relate to lands held under leases 
whether current or time expired or held 
under permissive or lawful occupation, it 
seems better to leave the question whe- 
ther the petitioners are in permissive or 
lawful occupation or not. to the proceed- 
ings now pending before the Board of Re- 
venue and in the civil court. Till the 
question is finally decided in these pro- 
ceedings. the Land Board will not pur- 
Sue proceedings in respect of the lands in 
question in pursuance of Ext. Pi. 


10. It was said that by the settle- 
ment-deed of 1957, the properties had 
been conveved by the petitioner in O.P. 
No. 288 of 1973 to his children. the peti- 
tioners in the other writ petitions, and 
therefore the Land Board was wrong in 
treating these properties as still belong- 
ing to the petitioner in O.P. No. 288 of 
1973. The learned Advocate-General re- 
lied on Section 8 of the Kerala Land As- 
signment Act. which reads: 

9 Assignment to take effect with 
restrictions. conditions ete. according to 
their tenor. — All the provisions, res- 
trictions, conditions and limitations con- 
tained in any Pattah or other document 
evidencing the assignment of Government 
land or of anv interest therein shall be 
valid and take effect according to their 
tenor. notwithstanding anv law or for 
the time being in force or anv custom or 
contract to the contrary. 


Explanation — In this section. the 
expression “Government land” shall in- 
clude land under the control or manage- 
ment of the Government at. the time of 
the assignment.” 


Ext. R-1 is a document evidencing the as- 
signment. By the clause earlier noticed, 
it prohibits alienation without the previ- 
ous consent ot the Government and there- 
fore Ext. P8 settlement-deed was. accord- 
ing to the Advocate-General. rightly ig- 
nored by the Land Board and Ext. Pl 
notice issued on the basis that the same, 
was non est. Had the question depend- 
ed merely on the construction of the 
clause in Ext. P8. and Section 8 of the 
Land Assignment Act. we would have 
pronounced upon it here. But for the 
petitioners it was said that Ext. P8 has 
been accepted by the Government, on 
the basis of its pattas. have been issued to 
the petitioners in O. P. Nos. 376 to 378. 
levy notices have been issued to them and 
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levy paddy accepted, and they have been 
assessed separately to agricultural in- 
come-tax, and so on. In view of these, 
it was said that the petitioners in O. P. 
Nos. 375 to 377 had. in anv event pres- 
cribed for title by twelve years ‘adverse 
possession (against their father) after 
Ext. P-8 and before 1-1-70. and therefore 
the rights. if any of the Government 
have been extinguished. These aspects 
involve investigation of facts. for which 
these proceedings are inappropriate. We 
would therefore leave it to the Land 
Board to decide the auestion of the vali- 
dity of Ext. P-8 settlement. and the other 
contentions referred to herein. 


11. It was then contended that 
there are certain alienations, and trans- 
fers in respect of the Jands in question 
between 15-9-1963 and 1-1-1970 which 
Ext. P-1 notice has treated as invalid. 
Neither the documents nor copies have 
been filed, but the numbers and some 
other particulars of the documents are 
seen mentioned in Ext. P-1. The peti- 
ftioners contend that these transfers 
were lawfully effected by them before 
1-1-1970 in respect of kayal lands. which. 
till that date, were. exempted from the 
provisions as to ceiling area by reason .of 
Section 81 (1) (a) and (1) of the Act. and 
do not get retrospectively invalidated 
under Section 84 of the Act in the light 
of the amended ceiling provisions as on 
1-1-1970. Section 84 of the Act atitstood 
before its amendment by the Amending 
Act. in so far asis material, reads as 
follows: 

“84. Certain voluntary transfers to 
be null and void — (1) Notwithstanding 
anything contained in anv_ law for the 
time being in force, all voluntary trans- 
fers effected after the date of publication 
of the Kerala Land Reforms Bill. 1963, 
in the Gazette, otherwise than 

(i) by wav of partition; or 

(ii) on account of natural love and 
affection: or 

(iii) in favour of a person who was 
a tenant of the holding before the 27th 
July, 1960. and . continued to be so till 
the’ date of transfer: or 


(iv) in favour of.a religious.. chari- 
fable or educational institution of a pub- 
lic nature solely for the purposes of the 
institution. by a family or anv member 
thereof or by an adult unmarried person 
owning or holding land in excess of the 
ceiling area shall be deemed to be trans- 
Fers calculated to defeat the provisions of 
this Act and shall be invalid: 

(Proviso omitted) 


(2) Notwithstanding anvthing con- 
tained in anv law for the time being in 
force. all voluntary transfers effected by 
any person (other than a y or 
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any member thereof or by an adult un- 
married person) owning or holding land 
in. excess of the ceiling area after the ist 
July. 1969. otherwise than - 


(i) by way of partition: of 


(ii) in favour of a person-who was a 
tenant of the holding before the 27th 
July 1960, and continued to be so till the 
date -of transfer: or 

fiii) in favour of a religious, chari- 
table or educational institution of a pub- 
lic rature solely for the purposes of the 
instizution., shall be deemed to be trans- 
fers calculated to defeat the provision of 
this Act and shall be invalid; 


(Proviso omitted) 


Broadly stated. the effect of Section 84, 
Is to invalidate transfers effected by a 


person owning or holding land in excess 


of the ceiling area, after the date of pub- 
lication of the Land Reforms Bill (15-9- 
1963). That being the obiect of the sec- 
tion. in order to determine whether the 
transfer was in excess of the ceiling area, 
what is material is the law relating to 


ceiling area on the date of the transfer. and 


not the law regarding ceiling areaon the 
date of the acquisition or any date subse- 
quent to the transfer. The learned Advo- 
cate-General relied upon the Full Bench 
ruling of this Court in Narayanan Nair’s 
case 1970 Ker LT 659 = (AIR 1971.Ker - 
98) (FB) in which it was ruled (vide para- 
prach 44) with respect to the second pro- 
viso to Article 31-A (i) of the Constitu- 
tion that in order to decide whether com- 
pensation was pavable In respect of an 
acquisition’ effected from within the ceil- 
ing area. the law in force In regard to 
ceiling area was the one at the time of 
the acquisition, and not any anterior law 
regarding the same. It is difficult to - see 
how the principle of that decision can 
apply to invalidate transfers. lawful 
with respect to the ceiling limit in 
force, when they were made, but render- 
ed unlawful by reason of changes in the 
law relating to ceiling area, made 
subsequently. Broadly stated. the scheme 
of the Sections regarding ceiling area is 
this. Section 81 provides for exemption 
from ceiling area. Section 82 lays down 
the ceiling area of the land in case of 
unmarried adult person and families, and, 
by later amendments, in the case of Co- 
operative Societies. etc.. Section 83 makes 
unlawful the holding or possession of the 
lands in excess of the ceiling area after 
the notified date (1-1-1970). Section 84 
invalidates transfers effected after 15-9- 
1963. Section 85 provides for surrender 
of lands in excess of the ceiling area: 
Section 86 provides for the vesting of the 
lands to be surrendered under Section 85. 
The remaining sections need not be noti- 
ced. From this scheme of the provisions 
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it is quite possible to give the full scope 
and content. and free-play to Section 84 
of the Act, without reading into it. the 
provisions of Section 83, which came into 
force only on 1-1-1970. Indeed. the Full 
Bench decision in Narayanan Nair’s case 
(1970 KLT 659) speaking specifically with 
respect to Section 84 of the Act. stated 
in paragraph 50 that “the ceiling area 
referred to in sub-section (1) is 


the ceiling area under the Bill of 
of .1963 but the ceiling area for 
the purpose of sub-section (2) is 


the- ceiling under the Amending Act. To 
the same effect is also the principle of 
the decision of our learned brother 
Subramonian Poti J. in Sivaramakrishnan 
v. State of Kerala, 1973 Ker LT 356. In 
the light of these, there is no iustification 
to treat the alienations effected after 
15-9-63, and before 1-1-1970, and lawful 
and valid with respect to the law relating 
to ceiling area at the time when they 
were made. as having been invalidated 
by reason of the subsequent amendments 
in the law as to ceiling area. Ext. P-1 
notice to the extent to which it so treats 
the alienations should be declared illegal. 


12. Sub-section (3) of Section 84, 
(extracted earlier) newly added by the 
Amending Act which purports to be dec- 
laratory of the law. bv enacting that the 
ceiling area ‘specified in sub-sections (1) 
and (2) of Section 84 shall be the ceiling 
area specified in sub-section (1) of Sec- 
tion 82 as amended by Act 35 of 1969, 
can hardly serve any purpose. It cannot 
have retrospective effect, and cannot be 
regarded as really declaratory or clariie 
catory of the law. 


The attack on sub-section 
aay of Section 88. denying compensa- 
tion in respect of Government lands held 
“under lease or otherwise.” could. in the 
nature of things. be far weaker than the 
attack on the proviso to Section 81 (1) 
(a). Even if ‘or otherwise’ in this clause 
comprehends unlawful occupation, the 
denial of compensation in such eases is 
just and eauitable. And if it is restricted 
to lawful or permissive occupation, 
Article 31-A. is sufficient to protect the 
oe from anv attack based on Article 


14. The newly added sub-section 
(5) of Section 88 was attacked on the 
ground that growing crops on land, Is 
movable property and that acauisition of 
movable property along with the land, 
cannot be justified by the provisions of 
Article 31-A. as a, measure of agrarian 
reform. ‘Land’ itself is not defined in the 
Constitution. But by reason of Article 
367 of the Constitution, the General 
Clauses Act 1897 is made applicable to 
the interpretation of the provisions of 
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Constitution. That Act again does nof 
define ‘land’. But Section 2 (26) defines 
‘immovable property’, as including ‘land’ 
and ‘things attached to the earth’. The 
petitioners’ Counsel took us through the 
definitions of ‘immoveable’ and ‘moveable 
property’ in various enactments to show 
that immovable property does not include 
standing timber, growing crops or vrass. 
Strictly speaking. those definitions in the 
different statutes. are not applicable. as 
Only Section 2 (26) of the General 
Clauses Act, 1897 would apply. and that 
does not, in terms, define ‘land’. The 
learned Advocate General cited the mean- 
ing of the expression ‘land’ as given in 
Law Lexicons. Thus, for instance. Ballan= 
tyne in his ‘Law Dictionary’ describes 
‘land’ as including soil and everything at- 
tached to it. whether by course of nature, 
as trees. herbage and water, or by hand 
of man as buildings and fences. Black’s 
‘Law Dictionary’ adopts the same deserip- 
tion. Stroud’s Judicial Dictionary ex- 
plains the term ‘land’ as meaning not only 
the surface of the ground but also every= 
thing on. over, or under it. There seems 
to be little force therefore in the conten- 
tion that standing crops cannot form part 
of ‘land’, Under the Land Acquisition Act, 
when land is acquired. standing crops are 
treated as part of the Jand for award of 
damages under Section 23 (2) of the Aci. 
The acauisition of standing crops as part 
of the land, does not seem to offend the 
provisions of Article 31-A. Nor is there 
anv substance in the argument that the 
real obiect of acauisition of the kaval 
lands under the impugned provisions was 
to get at the crops and not in the land. 


15. Even so. there seems to he 
little substance In the contention of the 
petitioners that they had made extensive 
improvements by erecting bunds of a 
perimeter of nearly 22 miles. and putup 
improvements worth over hundred lakhs 
of rupees. and that as a result of the ac- 
quisition. they have been deprived of 
these valuable rights of improvements. 
This was pressed again to show that the - 
object of the acauisition was not to get 
at the land, but the improvements effect- 
ed thereon. It is difficult to appreciate or 
to accent this argument As occupiers of 
Government land. the petitioners are not 
entitled to any value of improvements 
under the provisions of the Land Conser- 
vancy Act. Neither does Ext. R-1 give 
them any right to claim the value of 
improvements. The acquisition being of 
the land together with the improvements 
and being one under Article 31-A for 
purpose of agrarian reform, the adequacy 
of compensation fs not justiciable. 


16. Our conclusions on the points 
argued. are as follows: 
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The proviso to Section 81 (1) (a) in- 
froduced by the Amending Act should 
be considered to take in onlv lands held 
under current or time-expired leases or 
otherwise held in lawful or permissive 
occupation. So understood, the proviso 
does not offend Article 31-A of the Con- 
stitution, and can well be regarded as 2 
measure of agrarian reform. In that view. 
neither Explanation V. to Section 85 (2) 
mor sub-section (1-A) of Section 88, would 
be invalid. Sub-section (5) of Section 88 is 
not invalid. Section 84 (1) of the Act 
cannot invalidate alienations made after 
15-9-1963 and prior to 1-1-1970. which 
were valid with respect to the law relat- 
ing to the ceiling area. in force when 
they were made. but become invalid by 
reference to the amendments in regard 
to the land ceiling effected subsequently. 
S. 84 (8) introduced by the Amending Act 
is not retrospective, nor really declaratory. 
In the light of our above conclusions, 
we would direct the Land Board to 
decide whether Ext. P-8 is invalid, whe- 
ther it has been accepted by the Gov- 
ernment, and whether the petitioners 
had prescribed for rights in pursuance 
of Ext. P-8 settlement even before 1-1- 
1970. The Land Board would. after in- 
vestigation, exclude from Ext. P-1 notice 
the properties covered by transfers 
effected subsequent to 15-9-1963 and 
before 1-1-1970. if such transfers were 
valid according to the law regarding band 
ceiling. at the time when they were 
made. The Land Board will not pursue 
further proceedings in respect of 399 
acres of land stated to be in occupation 
of the petitioners in these O. Ps. in 
excess of the lands assigned under Ext. 
R-1 and thereafter, till after the 
final determination of proceedings pend- 
ing before the Board of Revenue against 
Exts. P-6 and P-7 orders, and Ext, P-5 
suit, pending’ in the Sub Court, Allep- 
pey. These O. Ps. are disposed of as 
above. No costs. 


VISWANATHA IVER J.— 17. I agree 
to the conclusions arrived at by my learn- 
ed brother but in view of the important 
questions raised in these cases I shall 
state my reasons. 

18. These writ petitions arise un- 
der the Kerala Land Reforms Act. O.P. 
No. 288/73 is by the father and the other 
petitions are by his children. They relate 
to the same matter and are disposed of 
together by this common judgment. The 
petitioner in O. P. No. 288/73 has been 
served with a draft statement prepared 
under Rule 10 of the Kerala Land Re- 
forms (Ceiling) Rules by the Land Board. 
As per the statement he is stated to hold 
3,019.035 acres. Out of this an extent of 
520.99 acres is said to be exempted un- 
der Section 81 of the Land Reforms Act. 
15 acres is fixed as the ceiling area for 
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his family consisting of himself and his 
wife. An area of 2.477.645 acres is stated. 
to be liable to be surrendered under Sec- 
tion 85. The topy of the draft statement 
is filed as Ext, P-1. The petitioner chalien- 
ges the various entries in this statement 
and seeks to quash them. The main attack 
made by the father-petitioner is that cer- 
tain sections of the Land Reforms 
(Amendment) Act.: 1972 (Act 17 of 1972) 
relied on in the draft statement are ultra 
vires the powers of the State Legislature 
and therefore are null and void. It is fur- 
ther alleged that transfers made by him 

.une, 1957 in favour of his children 
have been ignored by the Land. Board 
and the lands comprised therein are treat- 
ed as lands still belonging to him. Again. 
the kayal lands which were exempted 
under Section 81 (1) of the Land Re- 
forms Act 1 of 1964 and which were 
alienated before 1-1-1970 and after 1-4- 
1964 have also been included in the 
Statement as lands belonging to him and 
liabl2 to be surrendered, All these are 
challenged. To understand these conten- 
tions some more facts have to be stated. 


19. The Government of Travan- 
core formulated the Vembanad Kayal 
Reclamation Scheme about the year 1939 
to reclaim and bring under cultivation. if 
possible at least a portion of the bed of 
the lake otherwise immersed in water. The 
scheme was sponsored at a time of acute 
food shortage in the State. In implementa- 
tion of that scheme various portions of 
the lake were assigned to various persons. 
On 14th Kumbham 1113 the petitioner 
applied for registry of portions of ‘Q’, ‘T’ 
and 'S blocks of the Vembanad lake. He 
was informed by the Government as per 
their letter dated 4th October. 1939. that 
if a joint application could be made by the 
petitioner and his father the Government 
would consider the same and the registry 
would be given in the joint names of the 
petitioner and his father subject to the 
following conditions which would be in- 
corporated in the. agreement to be ex- 
cuted by the parties:— 

(a) Tharavila will be fixed at Rs. 10/- 
per acre and assessment at the 13th 
tharam. i i 


(b) The tharavila is to be recovered 
in 19 gag annual instalments. 

(c) No tax will be levied for the 
first two years of the registry and that 
thereafter tax for. the whole area will 
have to be paid. 

(d) If adequate progress in the matter 
of reclamation is not made within two 
years of the registry e the registry is liable 
fo be cancelled by the Government. 

In pursuance of this endorsement the 
petitioner made the necessary application 
on 21-2-1115 along with his father pray- 
ing for the registry of Q. T. and S blocks 
of the Vembanad Reclamation Scheme 
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By the order dated 23rd October. 1939 
the Government sanctioned the registry 
of an area of 1454 acres in Q. T and S 
blocks, in their joint names‘on the terms 
and conditions set forth in the endorse~ 
ment dated 4th October, 1939 referred 
to above and agreed to by the petitioners 
in their petition quoted above. The copies 
of these two endorsements have been 
filed in the case as Exts, P-4 and P-3 
respectively. Subsequently, the peti- 
tioner entered into an agreement Ext. R-1 
with the Government on 10-12-1116 
(1941) in which the terms and conditions 
referred to earlier and other terms as 
well, were incorporated. That agreement 
referred to the orders sanctioning the 
registry and provided that a sum of 
Rs. 14,540/- had been fixed as the thara- 
vila which the petitioner was required to 
pay in ten annual equal instalments. It 
was noted that the first instalment of 
Rs. 1,454/- had already been paid and 
the balance must be paid in nine equal 
instalments. If default was made in the 
punctual payment of any one instalment 
the entire balance amount payable as 
tharavila was agreed to be recovered un~ 
der the Revenue Recovery Act or the 
Government was also given the option to 
cancel the registry and recover posses- 
sion of the lands as per the Land Con- 
servancy Act and Rules. Until all the 
instalments were completely paid off the 
petitioner was to have no right of allena- 
tion in the properties. It was further 
provided that in case the Government 
decided, on account of any breach of the 
conditions, to take back the land, he 
would not claim any value of improve- 
ments. It was also provided that the 
rights under the udampadi should not be 
transferred or encumbered without the 
previous consent of the Government and 
if any such transaction was made the 
same would not be binding on the proper- 
ties. There was one more clause in the 
agreement to the effect that on pay- 
ment of the first instalment and on execu- 


tion of the agreement the peti- 
tioner could enter possession and 
put up bunds as per the survey 


made by the P. W. D. and if after a pro- 
per survey it is found that he is in posses- 


sion of more area than that had been. 


already sanctioned to be assigned he 
should pay for the excess area at the 
same rate on which the sanctioned area 
has been ordered to be assigned and a 
fresh agreement executed. 


20. In pursuance of these orders 
and agreement the petitioner put up 
bunds, and according to him, the bunds 
put up by him have a perimeter of 22 
miles (comprising all the sides of the 
area occupied by him) costing nearly a 
crore of rupees. On the bunds he has 
planted cocoanut trees and put up build- 
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ings for fitting the pumping sets and puf 
up a number of other buildings and store 
houses. He paid all the instalments sti- 
pulated in the agreement and was culti- 
vating the kayal lands annually with 
paddy crops. The cultivation process is 
stated to be a very laborious and costly 
one involving dewatering and occasional 
strengthening and filling up the bunds or 
breaches therein. This arrangement con~ 
tinued for a long time thereafter. The 
petitioner executed a settlement deed in 
favour of his children on 15-6-1957 
transferring some of his properties in 
Kuttanad and Ambalappuzha taluks in- 
cluding the Q. S and T blocks in favour of 
his children. It is stated that the trans- 
ferees entered possession, began the cul- 
tivation on their own responsibility. paid 
tax respectively payable by them, 
measured levy on the basis of the extent 
each was holding and the Agricultural 
Income-tax was also being.paid by the 
respective transferees. The petitioner 
claims that he had divested himself of 
all his rights in the lands comprised in 
the settlement in favour of his children 
and the Government have dealt with the 
transferees as stated above recognising 
their independent rights in the lands. It 
seems, at about 1964 the lands within the 
bunds were surveyed and it was found 
that they comprised a large area than that 
sanctioned in Ext. P-3 order of registry. 
These lands are comprised not only in | 
Sy. No. 444/1 which alone. according to 
the Government, was intended to be con~ 
veyed but included other survey num- 
bers comprised in the adjoining taluk. A 
demand was made by the Revenue 
authorities claiming tharavilg for 161 and 
odd acres for the excess land comprised 
in Sy. No. 441. There seems to have been 
some dispute as regards the tharavila 
payable. Anyhow. the amount claimed 
was deposited. The areg thus registered 
initially and subsequently together came 
to 1,615 and odd acres only. There was 
still an area of 399 and odd acres within 
the bunds. The Government did not 
claim any tharavila for the same or offer 
to register those lands on the basis of 
the agreement. After 1-1-1970 the Gov- 
ernment treated the persons in posses-< 
sion as in unauthorised occupation of 
these lands and proceedings under 
the Land Conservancy Act were taken 
against the persons in possession and the 
Tahsildar, Ambalappuzha. passed one 
order on 15-6-1970 declaring that the oc- 
cupation is unauthorised. It was also 
stated in that order that the netitioners 
are not entitled to get- assignment of any 
more lands. Therefore, they were order=- 
ed to be evicted from these lands. A copy’ 
of that order is produced in this case as 
Ext. P.-6. Another case was also registered 
in respect of another portion of the 
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kayal against these petitioners under the 
Land Conservancy Act and orders passed 
‘thereon to evict them. The copy of that 
order is produced as Ext. P-7. After 
these orders were passed the Government 
filed a suit also in 1970 in the Alleppey 
Sub-Court as C. S. 52 of 1970 against 
the petitioner and his children for re- 
covery of 1047 and odd acres of land 
comprised in Q, T and S blocks on the 
basis that they are trespassers. Mesne 
profits for three years prior to the date 
of suit was also claimed. The suit was 
being contested by the petitioner, The 
plaint and the written statement are filed 
in this case as Exts. P-5 and R-2. In 
Ext. R-2 the petitioner claimed that he is 
entitled to get registry of the excess 
lands and in case he is liable to be evict- 
ed he is entitled to the value of improve- 
ments for putting up the bunds, buildings 
and planting cocoanut trees all along the 
bunds. While this suit was pending, Act 
17 of 1972 was passed and that came in- 
to force on 2-11-1972. Certain changes 
have been made in the ceiling provisions 
of the Act. Section 81 enumerates the 
various exemptions of lands from Chapter 
III of the Act. One such exemption is that 
the lands owned by the Government of 
Kerala shall be excluded. By Sec. 14 
clause (i) a proviso is added to clause (a) 
of sub-section (1) of Section 81 to the 
following effect, namely:— : 


“Provided that the exemption under 
this clause shall not apply to lands own- 
ed by the Government of Kerala and 
held by any person under lease whether 
current or time expired or otherwise.” 
By Section 16. Explanation V is added to 
sub-section (2) of Section 85 which reads 
as follows:— 


“Explanation V. — Where a person 


owns or holds land in excess of 
the ceiling area including lands 
owned by the Government of 


Kerala the excess lands to be surrendered 
shall, as far as possible, be the lands 
owned by the Government of Kerala. à 
By Section 20. sub-section (1-A) is added 
to Section 88 of the principal Act which 
reads thus*— 


*(1-A). Notwithstanding anything 

contained in sub-section (1), no person 
shall be entitled to any compensation in 
respect of any land owned by the Gov- 
ernment of Kerala and held by him un- 
der lease or otherwise:” 
And by the same section another sub- 
section is added to Section 88 of the 
principal Act after sub-section (4) there- 
in: 


*(5) For the removal of doubts, it 
fis hereby declared that the compensation 


payable under this section in respect of: 


a land shall be deemed to include the 
compensation for growing crops and im- 
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provements, if any, thereon and that no 
person shall be entitled to any amount 
other than the compensation payable una 
der this section for the vesting in the 
Government or extinguishment of his 
rights (including his rights in respect of 
growing crops and improvements, if any) 
in respect of the land.” 


There are other amendments made by 
the Amending Act of 1972. but they are 
not relevant for consideration in this case. 
So they are not stated. After this Act 
was passed the Land Board prepared the 
‘draft statement and served a copy of the 
Same on the petitioner, In this the Board 
ignored the settlement effected by the 
petitioner in favour of his children on` 
15-6-1957 (at the close of the arguments 
a copy of the settlement deed was pro- 
duced in this case and marked Ext. P-8). 
The Board has also ignored the transfers 
‘made by the petitioner and others of 
various portions of the kayal lands dur- 
ing the pericd 15-9-1963 to 1-1-1970. The 
petitioner challenges this draft statement 
on the ground that the Board was not 
right in ignoring the provisions of the 
settlement deed Ext. P-8 and also the 
transfers made during the period 1-4-1964 
to 1-1-1970 of the kayal lands. It is con- 
tended that the kayal lands were exempt- 
ed from Chapter III relating to ceiling and 
that exemption was taken away only by 
-Act 35 of 1969 which came into force on 
1-1-1970 and therefore the transfers ef- 
fected in respect of the kaya] lands ear- 
lier are not hit by the provisions of Sec- 
tion 84 of the Land Reforms Act. It is 
further contended that Government lands, 
which are held otherwise than under a 
lease whether current or time expired. do. 
not constitute an “estate” within the 
meaning of Article 31-A (1) and (2) of the. 
Constitution and a scheme of agrarian re~ 
form contemplated by the ceiling provi- 
sions including these Government lands 
is ultra vires the powers of the legislature 
as it is violative of Articles 14, 19 and 31 
of the Constitution, Therefore, the various 
amendments referred to above are also 
challenged as beyond the scope of Arti- 
cle 31-A of the Constitution. 


21, Consistent with the stand 
taken by the petitioner in O. P. No. 288 
of 1973 his children on receipt of notice 
of the draft statement have filed the three 
other original petitions wherein they also 
challenge the draft statement Ext. P-1. 
According to them, they have obtained 
transfer of these kayal Jands by Ext. P-8 
on 15-6-1957 and these lands cannot be 
taken as the lands of the father-peti- 
tioner, but reckoned only as their lands 
and compensation paid to them determined 
on the basis that the respective portions 
given to them under Ext. P-8 are taken 
as part of their lands. They also challenge 
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the inclusion of lands comprised in the 
transfers effected by them uring 
the period 15-9-1963 to 1-1-1970. They 
also challenge the provisions of the 
Amending Act 17 of 1872 by which 
Government lands held otherwise na 
lease current or time expired are includ~ 
ed and reckoned for the purpose of the 
ceiling provisions. ‘These lands do not 
it is contended, constitute an “estate” 
and therefore they cannot be included, 


22. In answer to these contentions 
the State has filed a counter-affidavit in 
- O. P. No. 377 of 1973 and filed a peti- 
tion to treat the same as the common 
affidavit for the other cases as well. That 
petition has been allowed. According to 
the Government, the settlement deed 
Ext. P-8 is in violation of the terms of 
‘ the agreement Ext. R-1 entered into by 
the petitioner in O. P. No. 238/73 with the 


Government in the year 1941. As per. 


that agreement any transfer without the 
previous consent of the Government will 
be invalid and will not bind the proper- 
ties. No such consent has been given 
Therefore. the Government is entitled to 
treat the father-petitioner as the owner 
of these properties. The transfers effected 
during the period 15-9-1963 to 1-1-1970 
in respect of kayal lands are invalid un- 
der Section 84 inasmuch as the exemption 
pranted under Section 81 (1) to kayal 
lands has been cancelled from 1-1-1970. It 
is further contended that even if the 
Government lands are held not under a 
lease but otherwise by trespass they form 
an “estate” within the meaning of Arti- 
cle 31-A (2) (a) (iii). At any rate the 
lands in excess over assigned area held 
by the petitioners are held by them per- 
missively and therefore it is not open 
to the petitioners to contend that they 
do not form an “estate” for the purpose 
of agrarian reform. Therefore, the pro- 
visions challenged in the original petitions 
are valid and cannot be held ultra vires 
in these cases. 


23. On these contentions the 
recs questions arise fcr determina- 
on:— 


(a) Whether the proviso to clause (a) 
of Section 81 (1). Explanation V to sub- 
section (2) of Section 85, sub-section (1-A) 
to Section 88 and sub-section (5) to Sec- 
tion 88 added by Act 17 of 1972 are ultra 
vires of the State Legislature? 


(b) Whether the petitioners are 
in possession of 399 and odd acres of 
Government lands on permission on the 
date of the amending Act 17 of 1972? 

(c) Whether the transfer effected by 
the petitioner in O.P, No, 288/73 in favour 
of his children by Ext, P-8 can be 
ignored in determining the lands liable 
to be surrendered by the petitioner 
therein? 


A. L R. 


_ (d) Whether the transfers effected by 
the petitioners during the period 15-9 
1963 to 1-1-1970 in respect of kayal 
lands can be ignored in determining the 
lands liable to be surrendered? 


(e) Whether growing crops and im= 
provements can be treated as rights or 
interests in land for the purpose of fix- 


ing compensation under the Act? 


24. Point (a):— The various pro- 
visions referred to in point (a) above are 
added by the Amending Act 17 of 1972 
which has not been included in the [Xth 
Schedule of the Constitution. Therefore 
whether these provisions are either valid 
as measures Of agrarian reform under 
Article 31-A of the Constitution. or whe-« 
ther they are even otherwise valid have 
to be considered. The learned Advocate 
General appearing on behalf of the State 
relied on only Article 31-A to sustain 
these provisions and he expressly stated 

so during the course of the arguments. 
Therefore, we are only called upon to 
consider whether these provisions are 
valid and can be sustained as a measure 
of agrarian reform under Article 31-A 
of the Constitution, Under Article 31-A 
no law providing for the acquisition by 
the State of any estate or of any rights 
therein or the i ent or modi- 
fication of any such rights, shall be deem- 
ed to -be void on the ground that it is 
inconsistent with, or takes away or 
abridges any of the rights conferred by 
Article 14, 19 or 31 of the Constitution. 
This provision is to the effect that the 
acquisition by the State is of any estate 
or of any rights therein or the extinguish- 
ment or modification of any such rights. 
What is an “estate” is defined in sub- 
clause (2) of Article 31-A. That clause is 
in the following terms: 


(9) (a) the expression “estate” shall, 
în relation to any local area, have the 
same meaning as that expression or 
its local equivalent has in the existing 
law relating to land tenures in force in 
that area and shall also include— 


(i) any jagir. inam or muafi or other 
similar grant and in the States of Tamil 
Nadu and Kerala, any janmam right; 

Gi) any land held under ryotwari 
settlement: 

(iii) any land held or let for pur- 
poses of agriculture or for purposes ancil- 
lary, thereto, including waste land, forest 
land, land for pasture or sites of build- 
ings and other structures occupied by 
cultivators of land. agricultural labourers 
and village artisans;” 
The Respondent relied on clause (2) (a) 
Gii) alone to sustain, the case that there 
is an estate here for the purpose of Arti- 
cle 31-A. As per this provision any land 
held or let for purposes of agriculture or- 
for purposes thereto will be an 
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estate. In respect of Government lands 
if they are held or let for purposes of 
agriculture they will directly come within 
the scope of this provision. Here there is 
no case of a letting and the petitioners 
are not claimed to be tenants of the Gov= 
ernment, - Therefore, that also can be 
ignored, Then the only other point is to 
consider whether any land is held for pur- 
poses of agriculture or for purposes an~ 
cillary thereto by the petitioners. The ex- 
pression “held” must be understood in 
the legal sense meaning “lawfully held”. 
If the property is held on trespass from 
the beginning or becomes so later, that 
cannot be taken from that stage to be 
“held” within the meaning of Arti- 
cle 31-A. He has no right to hold posses- 
sion of Government land as against the 
State and it will be incorrect to call a 
trespasser In possession of Government 
land as having an estate which. the State 
can acquire under Article 31-A. The ex- 
pression “held” in Article 31-A (2) (Gil) 
can be understood only as referring to a 
lawful holding. It must either be held 
ag an owner or there must be a permis- 
sion given by the State to hold posses- 
sion in order that the requirements of 

‘b~clause (iii) can be taken as satisfied. 
This view is supported by the decision of 
the Supreme Court in Budhan Singh v. 
Babi Bux, AIR 1970 Sc 1880. 


25. Then the question is what is 
the meaning of the expression Govern- 
ment land held “otherwise” mentioned in 
the proviso to Section 81 (1) (a). It is 
reasonable to understand a legislative pro- 
vision as having been enacted only with- 
in permissible limits even though the 
language used in the legislation is capa- 
ble of a wider meaning. If an expression 
has two meanings that meaning which is 
within the permissible limit alone can be 
taken as intended by the expression used 
in the legislation. So understood the exem- 
ption now made in cl. (a) of sub-sec. (1) 
of Section 81 by which “Government 
lands held under a lease current or time 
expired or otherwise” can be understood 
only as referring to such lands which are 
held by persons in permissive possession. 
The word “otherwise” ‘must be understood 
as a permissive occupation otherwise than 
under a lease. The word “otherwise” has 
no wider meaning in the context. So un- 
derstood. the exemption to clause fa) of 
that Section is perfectly legal and in that 
limited sense we uphold that provision 
as valid. So understood all the impeached 
provisions of the Amending Act 17 of 
1972 are also valid as measures of agrarian 

reform under Article 31-A. 


26. Point (b)—- The next ques- 
tion is whether any portion of the 
Government land is in the 
possession of the petitioner other- 
wise than under permission. An answer to 
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this question involves a narration of the 
developments that took place before the 
passing of the Amending Act 17 of 1972. 
After executing Ext. R. 1 udampadi the 
father-petitioner was allowed to enter 
possession and to put up the necessary 
bunds on the basis of the P. W. D. survey 
enclosing the lands that he proposed to 
cultivate. It is further provided that if 
aiter a proper survey it is found that a 
larger area was intended to be 
conveyed is included within the bunds, 
he must pay the tharavila in respect of 
the excess and execute a fresh agree~ 
ment. The survey was made only about 
the year 1964. Until then the petitioner 
was in uninterrupted possession of the 
entire kayal lands lying within the bunds. 
The permission to occupy the land to 
put up bunds and to cultivate mentioned 
in Ext. R-1 amounts to a permission to 
occupy Government land for the pur- 
of cultivation. So, the occupation 
by the petitioners at any rate upto 1964 
cannot be said to be without permission. 
Whether there is a change in their posses- 
Sion thereafter is the next aspect to be 
considered, 


27. When the lands in their 
possession were surveyed it was found 
that in it the survey number mentioned 
in Ex. R-1 they were in possession of 
161 and odd acres in excess. So, 
the father-petitioner was called upon 

pay the tharavila failing which 
coercive Revenue Recovery steps were 
threatened. The amount was paid under 
protest. Though an attempt was made to 
fet back that amount by way of a suit 
So far that has. not been successful and 
we do not know whether any steps in 
that regard are pending. Whatever that 
be, in respect of 161 and odd acres the 
possession has been recognised as posses~ 
sion on the basis of title. There was still 
an area of 399 and odd acres not includ~ 
ed in the survey number mentioned in 
Ext. R-1. In respect of it the Govern- 
ment did not take any steps to recover 
the tharavila or to recover the lands 
until 1970, and the permission under 
Ext. R-1 can. be deemed to continue. But 
after the exemption of kayal lands from 
the ceiling chapter was taken away the 
petitioner or persons under him became 
disentitled to own or hold more than the 
ceiling area, Any assignment of these 
lands will offend that provision (Sec. 83), 
So there was no scope for performing or 
enforcing the contract contained in Ext. 
R-1. So after 1-1-1970 when Act 35 of 
1969 was brought into force, the attitude 
of the Government changed. Steps were 
taken first under the Land Conservancy 
Act to evict the petitioners in respect of 
the excess lands. Exts., P-6 and P- 
orders were passed holding that the peti- 
tioners are in unauthorised occupation. 
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Not satisfied with that proceedings for 
being not sure of the favourable outcome 
of those proceedings (the petitioners had 
taken up the matter in appeal) a suit 
was filed before the Alleppey Sub Court 
to recover the excess lands with mesne 
profits for a period of ‘three years in 
the past and for future. In that tre 
stand taken up by Government is that 
these lands are in unauthorised occupa~ 
tion of the petitioners, that the  peti-~ 
tioners have no right to get assignment 
of these lands and that their continued 
' possession is only as trespassers. These 
facts, by themselves lead to the infer~ 
ence that the Government have ceased 
to recognise the possession of the peti- 
tioners as permissive. That was the 
position when Act 17 of 1972 was passed. 
So. on that day this was a land in tne 
possession of the petitioners without per- 
mission which may take such lands out 
of the category of “estate” under 
Article 31-A of the Constitution, If they 
are not estates, they cannot be acquired 
under Art. 31-A as a measure of agra- 
rian reform. But we cannot hasten to 
that conclusion. Those proceedings taken 
have not ended. An appeal filed by the 
petitioners under the Land Conservancy 


Act is pending and the suit is being 
resisted by filing a written statement 


(Ext. R-2). In these the stand taken up 
by the petitioners is just the opposite of 
the stand of the Government. They 
claim rights under. Ext. R-1 in respect 
of these lands. In this state of affairs it 
_ will be improper to enter a finding in 
these proceedings one way or other until 
those proceedings are finalised. Jf ulti- 
mately in those proceedings (I mean 
including the suit also) it is finally found 
that the petitioners were in lawful pos- 
session of these lands on the date of the 
Amending Act (2-11-1972) it will be open 
to the Land Board or Taluk Land Board 
to take steps under Section 85 (9). Until 
then these lands, viz., 399 and odd acres, 
should not be taken into account and 
should be taken out of the draft state- 
ment and subsequent proceedings of the 
Land Board. 


28. Point (c):z— The next ques- 
tion is whether the transfer effected by 
the father-petitioner in favour of his 
children by Ext. P-8 can be ignored in 
determining the lands liable to be sur- 
rendered by him. Really this is a ques- 
tion which cannot be decided in these 
proceedings under Article 226, A deter- 
mination of this question involves a 
consideration of the terms of the grant. 
According to the petitioners, the grant 
ig made by the Government under 
_Exts. P-3 and P-4 and Ext. R-1 is only 
an agreement for the purpose of fulfill- 
ing the terms of the grant, The tharavila 


~ 
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for the grant is to be paid In Instalments. 
The Government wanted to ensure the 
due payment of that and for that pur- 
Pose, according to the petitioners. Ext. 
R-1 agreement was entered into. Rights 
under that agreement alone cannot be 
assigned without permission. On the 
other hand, the respondent contends that 
Ext. R-1 is the grant and the terms of 
Ext. R-1, which restrict the power of 
alienation, control the grant. In answer 
to this contention and assuming for 
argument’s sake that that is right — not 
admitted —- the petitioners’ counsel al- 
ternatively contended that the posses- 
sion of the children-petitioners is ad= 
verse to the father from the date of Ext. 
P-8 grant and they have prescribed by 
adverse possession such title as the father 
had and that even going by the terms of 
Ext. R1 the conduct of the Government 
in recognising their possession and im- 
posing levy under the Essential Com- 
modities Act and the Paddy Procurement 
Order, the receipt of revenue tax from 
them, the assessment of Agricultural In-~ 
come-tax on them in respect of the in- 
come from these lands and other circum-< 
stances will tend to show that the trans- 
fer in their favour has been recognised 
and acted upon by the Government and 
it is not open to the Government to turn~ 
round and ignore all these matters, 
The nature of the contentions which I 
have stated clearly show that these are 
matters which require proper pleadings’ 
giving an opportunity to let in evidence 
and then a determination as to the cor- 
rectness of the respective contentions. 
The Land Board is given the power 
under Section 85 (5) read with the Ceil- 
ing Rules to determine the extent and 
identity of the lands which are Hable to 
be surrendered. I am sure that the 
Land Board will give due and serious 
consideration to these various aspects and 
after giving sufficient opportunity to the 
parties to adduce evidence determine 
this question. ‘There is power of revi- 
sion in the High Court under Section 103 
if the Land ‘Board acts erroneously. 
and therefore this is a matter which 
must be decided by the Land Board and 
not by us at this stage. 


29. Point (d)-—- Under Act I of 
1964 brought into force on 1-4-1964 kayal 
lands were exempted from the ceiling 
provisions contained in chapter III of 
the Act. Sections 81, 82 and 84 were 
brought into force on 1-4-1964. Sec- 
tion 81 relates to the exemption of vari- 
out kinds of lands. Section 82 prescribes 
the ceiling area permissible to the vari- 
ous units like unmarried adults, families, 
association of persons, companies, etc. 
‘Section 84 invalidates voluntary trans- 
fers of lands in excess of ceiling area 
effected after the publication of the 
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Kerala Land Reforms Bill, 1963 (15-9- 
1963). Those transfers will be reckoned 
as calculated to defeat the provisions of 
this Act and therefore ignored. Sections 
83; 85, 86. 87 and 88 relate to the prohi- 
bition to hold land in excess of the ceil- 
ing area. liability to surrender. vesting 
of the excess lands in the State and 
determination of compensation for the 
lands liable to be surrendered. ‘These 
latter sections were not brought into 
force on 1-4-1964. They were also 
brought into force only on 1-1-1970 after 
the Act was amended by the amending 
Act 35 of 1969. By the latter amending 
Act the ceiling area fixed under the 
principal Act was modified and reduced. 
Some exemptions which were granted 
under the principal Act were taken away 
by the amending Act. Between these 
dates, namely 15-9-1963 and 1-1-1970, 
the petitioners contend that they have 
effected certain alienations of kayal 
lands and these alienations are referred 
to in the draft statement Ext. P-1 filed 
by the petitioners. In the draft state- 
ment these alienations are ignored and 
the lands comprised therein are also 
reckoned as lands liable to be 
surrendered. The petitioners contend 
that these alienations in respect of 
kayal lands are not affected 
by the provisions of Section 84 and 
therefore they cannot be deemed as cal~- 
culated to defeat the provisions of this 
Act. In support of their contentions 


they rely on a decision of this Court in: 


1973 Ker LT 356, a Judgment by Subra- 
monian Poti J. According to the petitioners 
. until 1-1-1970 these kayal lands were 
exempt from the ceiling chapter of the 
Act. There were no restrictions in their 
holding and transferring these lands 
and Section 84 prohibited only voluntary 
transfers of lands, in excess of the ceil~ 
ing area and to which the ceiling chap- 
ter will apply. Necessarily those trans- 
fers must be in respect of lands which 
_ are liable to be surrendered as and when 
orders are issued under Sections 85 and 
86 of the Act. The petitioners would 
have been called upon to surrender only 
such lands which are within the ceil- 
ing Chapter. These kayal lands being 
earlier excluded from the Chapter and 
brought into the scheme of the Act only 
on 1-1-1970 they can come in only to 
the extent to which they still belong to 
the petitioners on 1-1-1970; or in other 
words. such lands which have not been 
alienated by the petitioners on 1-1-1970 
- fan alone be reckoned in calculating the 
ceiling area thereafter. This contention, 
according to me, is right and the 
has been correctly stated in that deci~ 
sion, Sections 81. 82 and 84 brought 
into force on 1-4-1964 excluded these 


kayal lands. The freedom of alienation 
fm respect of these lands was not any 
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way affected by the said provisions. 
There was no legislation invalidating 
these provisions. Lands which are ex- 
empted are outside — I will use a geome~ 
trical expression — a circle which is 
affected or liable to be affected by the 
ceiling provisions. A segment out of it 
is tak2n as the ceiling area and the 
remaining area of the circle is liable to 
be surrendered as and when provisions 
for surrender are brought into force. The 
circle contains all the lands which are 
not excluded under Section 81. The in- 
validation under Section 84 is only in 
respect of the lands which come within 
the circle, In respect of those lands 
Secticn 84 will have its full play. If 
any lands have subsequently been ac- 
quired after 1-4-1964 by the unit they 
will be roped in only from the date of 
their acquisition. Similarly. as and when 
any exemptions earlier granted under 
the principal Act are taken away they 


are krought into the circle only on the 


date that exemption is taken away. The 
exemotion for kayal lands is taken away 
here only on 1-1-1970. Till then these 
exempted lands were beyond the scope 
of any legislation relating to the ceiling 
provision. If the exemption had been 
taken away from an anterior date, from 
that date these lands would have been 
included in the circle. This conclusion 
of mine is further supported by the 
provisions in Section 87, Explanation. In. 
respect of exemptions of other lands still 
available after 1-1-1970 if they ceased to 
be exempted later. the Act provides 
that they will be deemed to be acquisi- 
tions after that date. This is a consis- 
tent and logical consequence of the 
scheme of the Act which I have tried to 
explain above. Nothing contained in 
paragraphs 44. 50 and 51-in the majo- 
rity `udgment in the Full Bench deci- 
sion reported in Narayanan Nair v. State 
of Kerala, 1970 Ker LT 659 = (AIR 
1971 Ker 98) (FB). warrants a different 
conclusion. Paragraph 44 dealt with a 
contention whether the second proviso 
to Az-ticle 31-A (1) will be attracted in 
respect of the difference in the ceiling 
area between the principal Act and the 
amending Act 35 of 1969. Their Lord- 
ships said that the ceiling area has to be 
determined with reference to the law 
in force on the date of the acquisition. 
The acquisition takes place only after 1- 
1-1970 and therefore the ceiling area 
must be the ceiling area on 1-1-1970. A 
larger ceiling area prescribed earlier at a 
time when the provision for acquisition 
was not brought into force is immaterial. 
This has nothing to do with the ques- 
tion of the applicability of S. 84 to the 
exempted lands before 1-1-1970. Para- 
graphs 50 and 5] relate to the validity 


of Sections 84 and 85. Their Lordships 
sustained Section 84 and struck down the 
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Explanation to Sub-section (1) of Sec- 


tion 85. They also do not touch this 
question. | 
30. Certain alienations which 


were permitted both under the prin- 
cipal Act and the amending Act 35 of 
1969 were invalidated by the amending 
Act 17 of 1972. Voluntary transfers out 
of love and affection were permitted be- 
fore 1972. By the Amending Act 17 of 
1972, clause (ii) of sub-section (1) of 
Section 84 was taken away from 16-8- 
1968. So, the transfers effected after 
16-8-1968 out of love and affection can- 
not be reckoned for the purpose of the 
lands liable to be surrendered, If the 
contention of the respondent is to be 
accepted namely that ceiling area as on 
1-1-1970 is to be determined with refe- 
rence to the lands and the transfers 
treated as invalid on 1-1-1970, lands in- 
cluded in voluntary transfers made out 
of love and affection effected earlier to 
16-8-1968 would also have.to be brought 
im because when Section 83 was brought 
into force on 1-1-1970 these transfers are 
not recognised in Section 84. That is not 
the intention. All transfers out of love 
and affection effected anterior to 16-8- 
1968 are not ignored for the purpose of 
fixing the ceiling area on 1-1-1970. So, 
the scope of Section 84 read with Sec- 
tions 81 and 82 is only limited to trans- 
fers which were invalid on the date of 
the transfers. 


31. Again, if the contention urged 
on behalf of the respondent is accepted. 
namely that it is with reference to i-l- 
1970 when Section 83 was brought into 
force that the ceiling area must be taken 
and in computing the ceiling area only 
such exemptions as are retained on 1-l- 
1970 can be allowed, there will be an 
anomalous result. Assume that an un- 
married adult person had 6 acres of 
kayal lands on 1-4-1964 and he alienated 
the same before 1-1-1970 and purchased 
5 acres of garden land before 1-1-1970. 
At the time of the alienation there was 
no scope for application of Section 84, 
because kayal lands were exempted and 
he was in possession of only an area 
which will be less than the ceiling area 
permissible. If the invalidity is to be 
judged with reference to the ceiling area 
on 1-1-1970 the land purchased by him 
and the Jand alienated by him will have 
to be reckoned and the alienation will be 
invalid, a result which looks rather 
anomalous. Possibly as stated by Subra- 
monian Poti J. in 1973 Ker LT 356 if this 
exemption had been taken away re- 
trospectively and the ceiling. area is re- 
ckoned only. on 1-1-1970 the contention 
of the respondent may have some force. 
But. that is not the case here. The ex- 
' emption is taken away only from 1-1-1970. 

. Until then these kayal lands which were 
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alienated were not affected by any pros 
vision of Chapter III of the Land Reforms 
Act and Sec. 84 has no application dur- 
ing that period to these lands. Therefore, 
all alienations in respect of kayal lands 
between 15-9-1963 and 1-1-1970 have to 
be recognised and kayal lands comprised 
therein excluded in reckoning the ceiling 
area and the excess lands to be surrendér- 
ed after 1-1-1970. 


32. Point (e) It has been found 
that sub-section (5) to Section 88 added 
by Act 17 of 1972 is valid.as a measure 


. of agrarian reform. Under Article 31-A 


the State is entitled to acquire an estate 
for the purpose of agrarian reform and 
in respect of such acquisition the law will 
not be invalid for the reason that it may 
be inconsistent with Articles 14. 19 and 
31 of the Constitution That means the 
State can acquire the lands without come 
pensation or on payment of such com- 
pensation as the State may deem proper 
to give. The adequacy of the compensa~ 
tion cannot be questioned by the person 
whose land had been taken away. That 
being the position if at the time of the 
acquisition there are growing crops 
improvements the law providing for ate 
quisition being a law in agrarian reform 
can very well specify that the compensa- 
tion is given towards the land, the grow~ 
ing crops and improvements thereon. The 
person aggrieved cannot question it im 
any court of law. Growing crops are, it 
is contended moveable properties 
and the land is only the warehouse 
where these growing crops are 
coliected and therefore they are 
not part of the land. This contention 
cannot be accepted. Growing crops. though 
for certain purpose treated as moveable 
property. as seen in many of -the enact- 
ments, arise out of the land and in fix~ 
ing compensation everything 
forms part of the land or arisesout of 
the land can be included as part of the 
estate and acquired, Therefore, the im- 
clusion of all growing crops as part of 
the land and provision for payment of 
consolidated compensation is correct. 
same applies to the improvements. 
Improvements if they are liable to 
be paid for may at best be a 
charge on the land as an equitable claim 
to be countenanced at the time of dis- 
possession. If it is stated that in the com= 
pensation all these are included it- can% 
not be questioned, and the law is valid 
as a measure of agrarian reform. 


33. Therefore. I agree to the cons 
clusion stated by my learned brother. 


Order accordingly, 
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P. GOVINDAN NAIR, AG. C. J. 
. AND GEORGE VADAKKEL, J. 


P. V. Veeraraghavan, Appellant ve 


T, S. Parvathy. Respondent. 


Appeal Suit No. 387 of 1970. D/- 4- 
7-1973. 


Index Note (A) :— Hindu Marriage 
Act (1955), Section 10 — Petition for 
judicial separation — Court cannot 
normally act upon wuncorroborated evi- 
dence of petitioner to find guilt of - 
respondent. (Para 5 


Index Note -— (B) Hindu Marriage 
Act (1955), Section 10 (1) (a) — Ani- 


mus deserendi not proved — Judicial 
separation cannot be decreed. - (Para 6) 


Index Note :-— (©) Hindu Marriage 
Act (1955), Section 10 (1) read with Sec- 
tion 23 — Case for granting judicial sep- 
aration on any of the statutory grounds 
hot made out — Court cannot grant sep- 
aration in its discretion. » (Para 7 


S. Narayanan Poti and T. N. Subra- 
monia Iyer. for Appellant: K. Chandra- 
sekharan. for Respondent. 


GEORGE VADAKKEL J.— The hus- 
band whose petition under S. 10 of the 
Hindu Marriage Act. 1955 (25 of 1955) 
was dismissed by the District Court is 
the appellant before us. He sought a 
deeree for judicial separation on the 
ground of desertion by the respondent- 
wife. While the appellant in his peti- 
tion says that the marriage was on 18-4- 
1944. the respondent in her counter 
avers that it was on 6th medom 1121 
corresponding to 19-4-1946. However, it 
is the common case that the respondent 
was a minor on the date of marriage. 
The parties follow Hindu Mitakshara 
Law, and the marriage was in accordance 
with Hindu Sastras. According to the res- 
pondent she was taken to the ap- 
pellant’s ancestral home at Porkalam on 
8th Edavom 1121 (22-5-1946) and the 
nuptial ceremony owas conducted 
there on ilth Dhanu 1124 (25-12-48). 
The appellant was employed in 
the Income-tax Department in 1947, 
and thereafter he was working in several 
placeg away from Porkalam. However. he 
did not take his wife along with him to 
any of these stations. 


2. The appellants case is -that 
since he was getting only a very meagre 
salary which was insufficient to maintain 
a home. he desired and directed the res- 
pondent to live in his ancestral home 
where his parents and brothers were 
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residing, According to the appellant he 


used to go home every weekend and 


- whenever he could obtain leave. It is 


averred that his intention was to make 
the ancestral home at Porkalam their 
matrimonial ‘home. The appellant fur- 
ther avers that the respondent steadfastly 
and continuously refused to live there. . 
This, according to the appellant. consti- 

tutes desertion as contemplated by Sec- 
tion 1D ©) (a) of the Act. The respondent 
stoutly denies these allegations. She as- 
serts that from and after 13-5-1124 (27- 
12-1948) she was permanently residing in 
the appellant’s ancestral home at Porka- 
lam along with his parents, and that she 
had gone to her parental home to spend 
a few days there only occasionally and 
that vith the permission of the appellant’s 
father (P. W. 4). It is also her case. that 
the appellant was visiting his ancestral 
home only very rarely. The main ques- 
tion that arises for consideration is as to 
a of these two versions is factually 

e 


3. Ext. D-1 series are letters sent 
by appellant’s father E. W. 4) to the 
respondents father. It is clear from Ext. 
D-i {a) which is the earliest of the letters 
and isdated 3-2-1128 (19-9-1952) that the 
marital life of the appellant and respon- 
dent had become strained and unhappy 
some time prior to that. P. W. 4 in his 
letter expresses his anguish and help- 
lessness over the conduct.of his’ son, the 
appellant, The tone of the letter is even 
apologetic, P. W. 4 has therein written 
that all attempts by himself and his 
friends in respect of his son were futile, 
and that he is very much grieved over 
the unhappiness and sufferings of the re- 
spondent, as well as over the worry of 
her parents. Ext. D-1 (b) is a letter dated 
23-4-1957. Here P. W. 4 refers to the res- 
pondent as having stated that he (P. W. 4) 
seems to be not anxious about his son 
as’ otherwise he would have persuaded 
the appellant to come home. P. W., 4 in 
that letter reiterated his helplessness to 
persuade his son to visit the ancestral 
house. In that letter P. W. 4 writes, that 
he mst his son at Ernakulam, and ‘with 
tears in his eyes’ requested the ap- 
pellant to go home and to pacify his 
mother. Ex, D-1 fb} proceeds to say ma 
though the appellant assured P. W. 
that he (appellant) would be going pe 
he failed to go. Ext. DI (c) is another 
letter by .P. W. 4 to the respondent’s 
father. and is dated 6-3-1967. That letter | 
shows as to how much P. W. 4 and res- 
pondent’s parents were grieved over the 
respondent’s sufferings and heartburns. 
These letters written in 1952-1957 and 
1867 also reveal that the appellant’s 
parents were very atfectionate towards 
the respondent and that they were really 
worri2d over the conduct (whatever that 
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conduct be) of their son, the appellant 
before us. 


4. The father of the appellant 
when examined as P. W. 4 has stated 
that ‘he tried very much to get the res- 
pondent and appellant to reside together, 
but he was unsuccessful, and that he 
cannot say as to who was at fault. He has 
further deposed that the respondent has 
never stated that she will not reside in 
the ancestral home, and that she was 
always affectionate and respectful to- 
wards him and other inmates of the 
house. He has also stated that he had 
never objected to the respondent going 
to her parental home, and that on return 
of the respondent from her parental home 
she was always gladly welcomed and 
received. The respondent as C. P. W. 1 
has stated that she has not stayed for 
more than a week or 10 days in her 
parental house, when she occasionally 
visited her parents. It has also come out 
from her evidence that she had parti- 
cipated in almost all the functions in her 
husband’s ancestral house. She also 
. swears to the fact that she had often 
asked the appellant to take her also 
with him to the places where he was 
working, but he never cared to do 50, 
pleading his inability to maintain a home 


on the very meagre salary he was draw- - 


ing Even when examined in court she has 
stated that she is willing to reside wher- 
ever the appellant directs. The respon- 
dent has further deposed that she went 
to her parental home for the last time 
only in Kumbhom 1141. and that “was 
for nursing her father who was unwell. 
She then stayed there for more than 10 
days as her father had not recovered 
from the illness. According to her it was 
during this time that the appellant start- 
ed the proceedings. 


5. In the light of the evidence 
discussed above we are unable to come 
to the conclusion that the respondent 
declined and refused to live in the ap- 
pellant’s ancestral house at Porkalam 
with his parents and brothers, (Whether 
refusal by wife to live, not with her 
husband but with her husband’s parents, 
even if established will amount to deser- 
tion, is another question altogether and 
we need not in this case deal with that 
aspect). On the other hand, the docu- 
mentary evidence consisting of Ext. D-1 
series letters, and the evidence of 
P. W. 4 supports the respondents case 
that she was residing in the appellant’s 
ancestral house at Porkalam, respecting 
the wishes and obeying the directions of 
the appellant. though she very much 
wanted and desired to be. asa dutiful 
‘wife, with him in her rightful place 
wherever he was working. The evidence 
of P. W. 2 and P. W. 3 is not sufficient 
to dislodge this conclusion. These wit- 
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nesses only say that the respondent was 
not present during the Shastipoorthy 
celebrations of the appellants father 
(which fact is admitted by the respon- 
dent also as C. P. W. 1), and that she 
did not attend the marriage of the ap- 
Pellant’s brother, As C. P. W. 1. the 
respondent has stated that she did attend 
the appellants brother’s marriage. 
P. W. 2 in his eross-examination said 
that he did not go to Trichur where the 
marriage ceremony was conducted, 
P. W. 3 when cross-examined said that 
he went to Trichur for the wedding, that 
he did not see the respondent there, that 
he thereupon asked P. W. 4 about it, 
and that P. W. 4 told him that the re~ 
spondent was not present. However, it 
is surprising that P. W. 4 when examin= 
ed was not asked anything about this. 
The Shastipoorthy functions were in 1961 
April and the marriage was in 1961 
November. P. W. 4 in his deposition 
Said that the respondent left his house 
only towards the close of 1964. .The 
evidence of P. W. 2 and P. W. 3 is not 
therefore of any help to the appellant. 
There remains only the evidence of the 
appellant as P. W. 1. In the light of the 
evidence consisting of Ext. D-1 series 
letters, and the oral evidence already 
discussed, we do not think that any 
reliance can be placed on his statements 
in the box. In matrimonial causes the 
burden is heavy upon the petitioner to 
prove the matrimonial offence beyond 
all reasonable doubt. It is also well 
settled that the court will not as a rule 
act upon uncorroborated evidence of the 
petitioner to find suilt of the respond- 
dent. In Bipinchandra Shah v. Prabha- 
vathi, AIR 1957 Sc 176 at p. 184, Sinha 
J. speaking for the court said:— 


“It is also well settled that in pro- 
ceedings for divorce the plaintiff must 
prove the offence of desertion, like any 
other matrimonial offence, beyond all 
reasonable doubt. Hence though corro- 
boration is not required as an absolute 
rule of law the courts insist upon corro- 
borative evidence unless its absence is 
accounted for to the satisfaction of the 
court. In this connection the following 
observations of Lord Goddard C. J. in 
the case of Lawson v. Lawson, 1955-1 
All ER 341 at p. 342 (A) may be 
referred to:— “These cases are not cases 
in which corroboration is required as a 
matter of law. It is required as a mat~ 
ter of precaution’.” 


6. In Rohinikumari v. Narendra 
Singh, AIR 1972 SC 459 the Supreme 
Court again held that. 

“The burden under the section (Sec= 
tion 10 (1) (a) of the Hindu -Marriage 
Act) was on the husband (petitioner) to 
establish that the wife (respondent) had 
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deserted him. for a continuous period of 
not less than two years preceding the pre- 
sentation of the petition.” (Para 4 at D. 460. ) 
Having anxiously considered the evi- 
dence in this case, and bearing in mind 
the rule of evidence laid: down in the 
aforesaid Supreme Court decisions, we 
are of the view that the appellant 
has not succeeded in establishing 
that the respondent refused to live 
in the appellant’s ancestral home at Por- 
kalam. We therefore hold that no 
ground warranting a decree for judicial 
separation has been- made out by the 
appellant. We are of the view that the 
respondent had at no time any inten- 
tion to put an end to the marital rela- 
tion and cohabitation. She had at no 
time ‘animus deserendi’ and as such the 
appellant cannot invoke Section 10 (1) (a) 
of the Act. 


7. - Mr. T. N. Subramonia_  fver, 
the learned counsel for the appellant, sub- 
mitted that the marital union between 
the appellant and the respondent has 
completely ‘broken down „and that there- 
fore we should exercise our discretion in 
favour of the appellant. Section 10 (1) of 
the Act enumerates the several grounds 
upon which either party to the marri- 
age may seek a decree for judicial 
separation. This section has to be read 
with Section 23 of the Act. This latter 
section rules out exercise of any discre- 
tion by Court. The court can grant a 
decree for judicial separation only on 
being satisfied that one or the other of 
the grounds mentioned in clauses {a} to 
(f) of sub-section (1) of Section 10 exists. 
The court should further be satisfied 
that conditions enumerated in Section 23 
also exist. Then, and then alone the 
court gets jurisdiction to grant qa decree 
for judicial separation, This is clear 
from the concluding part of Section 23 
which is as follows:— “then. and in such 
a case. but not otherwise, the court shall 
decree such relief accordingly.” In view 
of the provisions of the Act discussed 
above there is no question of exercise of 
any discretion by this Court. 


8. No other point was raised be~ 
fore us. We dismiss this appeal, but in 
the circumstances of this case there will 
be no order as to costs. 


Appeal dismissed. 


‘ 'P. G. Nair v. M. K. H, Kandan (G. 


Nambiyar J.) [Prs. 1-3] Ker. 45 
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V. P. GOPALAN NAMBIYAR AND G, 
VISWANATHA IYER, JJ. 


Poovappulli Govindan Nair, Peti~ 


-tioner v. Madathil Kalam Harijan Kandan 


and others, Respondents. 


Civil Revn. Petn, No. 1603 of 4972, 
D/-13-6-1973, 


(A) Constitution of India, Art. 31-B 
— Validation of Act — Extent of im- 
munity. 


When a provision is declared un= 
constitutional for violating fundamental 
rigkts and not for legislative incompe- 
tence the validation of the Act under 
Article 31-B by its inclusion in the 9th 
Sch. cannot lead to the revival of the pro+ | 
vision declared invalid. 

(Para 3) 


T. L. Viswanatha Iver and BE. R. 
Venkiteswaran, for Petitioner. 


GOPALAN NAMBIVAR, J:— We 
see no ground to interfere with the 
judgment of the lower appellate court, 
refusing the revision-petitioner’s applica- 
tion for issue of an interim injunction. 
The suit filed by him O. S. 4 of 1970 
was one for a permanent injunction res-_ 


training the respondents herein, from 
trespassing on the property. The Res- 
ponients claimed tenancy rights, The 


Revision-petitioner made an earlier ap- 
plication I. A. 17 of 1970 for an interim 
injunction. As the question of tenancy 
was pleaded by the Respondents. the 
J. A. was referred to the Land Tribunal 
for decision in accordance with the pro- 
visions of Section 125, Clause (3) of the 
Land Reforms Act. The matter is still 
pending before the Land Tribunal. While 
so, the present petitioner made another 
application, out of which this revision 
arises, for an interim injunction. against 
the Respondents. The trial court granted 
the injunction. But on appeal, the lower 
appallate court allowed the appeal and 
vacated the interim injunction. 


2. Two reasons have been given ' 
by the lower appellate court. First, that 
a second application for injunction was 
not maintainable during the pendency of 
the first. and second, that sub-section (7) 
of Section 125 of the Land Reforms Act 
was a bar to the granting of an interim 
injunction. 


3. We are not quite satisfied with 
the first of the reasons given by the 
lower appellate court. But it is unneces- 
sary to go into this, as the order can be 
sustained on the second ground. Section 
ae Clause (7) of the Land Reforms Act 
reads: 
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"125 (7): No civil court shall have 
power to grant injunction in any suit or 
other proceeding referred to in sub-sec- 
tion (3) restraining any person from 
entering into or occupying or cultivating 
any land or kudikidappu or to appoint 
a receiver for any property in respect 
of which a question referred to in that 
sub-section has arisen, till such question 
is decided by the Land Tribunal and any 
such injunction granted or appointment 
made before the commencement of the 
Kerala Land Reforms (Amendment) Act 
1969, or before such questicn has arisen, 
shall stand cancelled.” 


In Narayanan Nair’s case, 1970 Ker LT 
659 at p. 695 para 67 = (AIR 1971 Ker 
98) a Full Bench of this Court consider- 
ed the validity of the above clause. It 
was pointed out that while the earlier 
part of it. prohibiting the court from 
granting injunction or appointing a Re- 
ceiver. cannot be saved as a measure of 
agrarian reform and is bad for viola- 
tion of Article 14 of the Constitution, 
the latter part of it, which directs that 
any injunction granted or appointment 
of a Receiver made, shall stand vacated 
or cancelled, amounts to usurpation of 
judicial power. On these grounds, Clause 
(7) of Section 125 was pronounced to be 
unconstitutional, Since then. the Land 
Reforms Act has been‘inclhuided in the 
9th Schedule and is protected by Article 
31-B of the Constitution: with the result 
that — to use the language of Article 
31-B — the Act shall not be deemed to 
be void, or ever to have become void. 
And, as that part of Clause (7) of Sec- 
tion 125 with which wa are concerned 
in this case, was declared invalid by 
the Full Bench on the ground that it is 
not a measure of agrarian reform and is 
violative of Article 14, there is no force 
in the contention of Counsel for the 
petitioner that a clause declared beyond 
the legislative competence of the State 
Legislature cannot be revived by its in- 
clusion in the 9th Schedule. We are 
satisfied that as far as the earlier part 
of Section 125 (7) is concerned, the same 
was not pronounced unconstitutional for 
want of legislative competence. Being 
SO, the decision of the lower appellate 
court is correct. We dismiss this revi- 
Sion petition, but in the circumstances 
without costs. 


Revision dismissed. 


[Pr. 1] I. T. Assen. Cochin v. Dist. Collector, Ernakulam 


A. I. R. 


AIR 1974 KERALA 46 (V 61 C 14) 
G. VISWANATHA IYER, J. 

The Indian Trawlers Association, 
Cochin and others. Petitioners v. The 
District Collector, Ernakulam and others, 
Respondents. 

Original Petm. No. 1986 of 1972. D/- 
6-4-19 73. 

(A) Constitution of India, Art. 19 (1) 
(2) — Right to fish — Whether a funda- 
mental right. 

A right to fish in territorial or 
tidal waters is not a fundamental right. 
It is a public right enjoyed by all citizens, 


1914 AC 153 and AIR 1954 Mad 291, 
Ref. (Para 4) 

(B) Constitution of India, - Arti- ` 
ele 19. (1) () — Right to carry 


on. occupation of fishing in territorial 
or tidal waters — Prohibition of the 
use of a particular: mode of fishing in 
public imterest even by an - administra- 
tive order is not violative of Art. 
19 (1) (g). (Para 4) 


In order to avoid breach of 
public peace likely to ees from 
a dispute between persons 
on fishing operations by iechenteed 
boats and those using -country-cratts 
the State Government made an order in 
absence of specific. legislation, prohibit- 
ing fishing by mechanised boats within 
two miles of sea coast and reserving the 
area for use only by non-mechanised 
boats. The order cannot be assailed on 
the ground that it interfered with or pro- 
hibited the persons using mechanised 
boats from carrying on the occupation 
of fishing. within Art. 19 (1) (g). 

(Paras 4, 5) 


Varghese Kalliath. for Petitioners; 
A. C. Jose and Gove. Pleader. for Re- 
spondents. 


ORDER*— By this petition the peti- 
tioners seek for the issue of a writ of 
certiorari? or other appropriate order to 
cancel Exts. P-1 to P-3 proceedings. 
Ext. P-1 is the Minutes of the conference 
of the people engaged in fishing held 
on 28-1-1972 at the Revenue Divisional 
Office, Fort Cochin. Ext. P-2 is a com- 
munication from the District Collector, 
Ernakulam to the Secretary, Indian 
Trawlers Association, enclosing the 
Minutes of the conference for the settle- 
ment of dispute between the canoe 
fishermen and mechanised boat operators 
held on 3-3-1972 at. the Collectorate, 
Ernakulam. Ext. P-3 is an order of Gov- 
ernment dated 12-7-1972 by which the 
Government directed that the first two 
miles from the coast will be reserved for 
the non-mechanised boats. Fishing opera= 
tion by mechanised boats in this 
was prohibited thereunder. 
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2. There are four petitioners in 
this petition. Petitioner No. 1 is the 
Indian Trawlers Association represented 
by its Secretary. Petitioners 2, 3 and 4 
are persons engaged im the fishing 
‘industry and who carry on fishing opera- 
tions by the use of mechanised boats. By 
the use of these mechanised boats bottom 
fishing operations are carried on by the 
petitioners. There is another method of 
g. viz.. surface fishing. This is 
generally adopted by country-craft- 
fishermen according to the traditional 
methods, According to the petitioners, 
there is no over appn between these 
methods of fishing. By the use of mecha- 
Nised vessels surface fishing is not 
possible and bottom fishing is not pos- 
sible for the country crafts. Again. from 
- the time mechanised vessels were intro- 
duced some 10 years back in this area 


there was no dispute regarding the fish- 


ing operations between the country- 
craft operators and the operators of the 
mechanised vessels, Recently. there was a 
depletion of marine catches. both sur- 
face and bottom species due to several re- 
asons suchasgrowth of seaweeds. lack of 
oxygen In water, migration of species, 
etc.. Some disgruntled persons, taking ad- 
vantage of a slight improvement in the 
bottom species of fishes began to create 
trouble and incite the operators of coun- 
try crafts and made them believe that 
the operation by mechanised vessels 
caused surface fishes being driven away 
by the sound. They were also made to be- 
lieve that the bottom trawling results in 
the destruction of the larvae. These 
country-craft operators made certain 
representations to the Collectors of the 
coastal districts: The District Collector. 
Ernakulam. convened a conference pur= 


ported to be -for the settlement of the. 


dispute between these two groups in the 
Cochin: area on 3-3-1972. There was a 
previous conference on 28-1-1972 conven- 
ed by the R. D. O.. Fort Cochin, for a 
similar purpose. In the conference con- 
vened by the R. D. O., in spite of expert 
opinion. a decision was taken that fishing 
operations by the canoe fishermen from 
Kannamaly to Fort Cochin will’ be con- 
ducted within 7 fathoms of the coast. At 
the conference on 3-3-1972. in spite of 
expert opinion. it was decided that 
mechanised boats having a length of 25 
feet should be prohibited from fishing 
within 2 miles and those above 25 feet 
upto 3 miles from the coast. Further, the 
Government passed another order on 12th 
July. 1972, reserving the first two miles 
from the coast for non-mechanised boats 
and prohibiting fishing operations by the 
mechanised boats in this area, These are 
challenged ‘by the petitioners as unreason- 
able restrictions on their freedom of 
fishing which is their main occupation. 
It is alleged that these proceedings and 
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order violate Article 19 (1) (g) of the 
Constitution and therefore they seek to 
quash these proceedings and the order, 


3. On behalf of the State it is 
contended that there was real conflict 
abd these two groups of operators, 

, those who carry on operation 
by ‘the use of country craft and those 
wha carry on the operation by the use 
of mechanised boats. On account of this 
clash between these two groups distur- 
bance to law and order was caused. Vari- 
ous methods were adopted by the Gov- 
ernment to arrive at an amicable settle- 
ment between these two groups and for 
that purpose conferences were held by 
the R, D. O., Fort Cochin and the Colléc- 
tor. Ernakulam. on 28-1-1972 and 3-3- 
1972 respectively. In these conferences 
the representatives of both the groups 
attended and a unanimous decision was 
arrived at the terms of which are in- 
corporated in the minutes of those con- 
ferences, copies of which are produced as 
Exts. P-1 and P-2. As these deci- 
sions at the conferences were taken 
unanimously, it is alleged the peti- 
tioners cannot Impeach these proceedings 
under Article 226 of the Constitution. As 
these proceedings were not found to be 
effective, the matter was taken up at the 
Government level and after a detailed 
discussion of the position regarding this 
conflict between these two groups the 
Government thought that an order must be 
issued by: the Government reserving the 
first two miles from the coast for the 
use of country crafts and to prohibit the 
mechanised boats from -carrying on fish- 
ing operation from that area. Therefore. 
on 12-7-1972, Government passed Ext 
P. 3 order to that effect. It is contended 
that this order is only by way of re- 
fulation of the fishing operation. It does 
not in any way violate any fundamental 
rights or any statutory law. It is also 
contended that there is no fundamental 
right for fishing. On these grounds the 
State opposes the writ petition. 


4, _The question for consideration 
is whether the State is justified in issu- 
ing Ext. P-3 order prohibiting fishing 
operation by mechanis boats within 
two miles of the sea coast. The State has 
the power of legislation over the territo- 
rial waters on matters covered by Enr 
tries 1 and 21 of List IL VIIth Schedule 
of the Constitution. Nobody has got a 
fundamental right to fish. The right to 
fish in the territorial or tidal waters is a 
public or common right enjoyed by all 
the citizens. It is not a right incident to 
property. It is available to all the citizens 
of the Union. It is not confined to sub- 
jects under the jurisdiction of any State. 
(See Attorney-General for British Colum- 
bia v, Attorney-General for Canada 1914 
AC 153. and A. M.S, S. V. M. & Co 
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v. State of Madras, ATR 1954 Mad 291. 
The State can make legislation regulat~ 
ing the exercise. In the absence of a 
legislatian to avoid a disturbance to the 
public order or breach of the peace it can 
issue such executive orders as may be 
deemed necessary. The matter may have 
been different if the petitioners’ right 
were a fundamental right.The exercise of 
a fundamental right can be restricted only 
by a law and that law cannot go beyond 
a reasonable restriction of the right. Here 
another contention is that this order 
Ext. P-3 restricts or prohibits the carry- 


ing on of an occupation or a trade by - 


the petitioners within the meaning of 
Article 19 (1) (g). I do not think so. The 
right to carry on the trade or occupation is 
not in any way directly or indirectly af- 
fected by Ext. P-3. Even after Ext. P-3 
the petitioners can continue to carry on 
the same trade or occupation. The fact 
that the petitioners are prohibited from 
Carrying on 
use of mechanised boats in a particular 
area cannot be said to be a prohibition of 
the right to carry on a trade or occupa~ 
tion. The same petitioners can. if they 
so mind, carry on the fishing operation in 
the prohibited area by the use of coun- 
try boats. What is prohibited is only the 
use of mechanised boats in this area. The 
prohibition of the use of a particular 
‘Imethod of fishing does not in any way 
. jrestrict or interfere with the carrying on 
the trade. Therefore, the petitioners are 
not right in their contention that their 
fundamental right to carry on a trade or 
carry on an occupation of fishing is in 
any way affected. As I said earlier, all 
citizens have a public right to fish in the 


territorial or tidal waters. If any clash be-- 


tween these two groups of fishing opera- 
tors is apprehended, to avoid a breach of 
the peace or to maintain public order 
the State can regulate the mode of fish- 
ing in different areas. Ext. P-3 order 
was passed to avoid conflict between the 
two groups of fishing operators. The 
state is entitled to do it. The State is 
entitled to-issue administrative orders on 
matters .on which they can legislate if 
there is no legislation on those matters. 
In this case it is not the case of anybody 
that there is any legislation controlling 
the method of fishing in the territorial 
waters adjoining the State. Therefore, 
Ext. P-3 is not in any way illegal or 
violative of Article 19 (1) (g) of the Con- 
stitution, 


5. Ext. P-3 has no sanction be- 
hind it in the sense that if the fishing 
‘operation by mechanised boats is carried 
on by the petitioners within the restrict- 
ed area there is no sanction for enforc- 
ing it. The State will have at the earliest 
moment to bring in a legislation on these 
. matters, So that they may be in a position 
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to enforce obedience to the regulation of 
the method of fishing operations. But, 
that is different from saying that Ext. 
P-3 is invalid, Ext. P-3. though is only an . 
administrative order, is perfectly walid 
and it cannot be attacked. Exts. P-1 and 
P-2 are only the minutes of the conferen- 
ces convened by the Revenue ‘Divisional 
Officer and the Collector. They are not 
orders passed by any authority and there- 
fore there is no room for the petitioners 
to complain that Exts. P-1 and P-2 are 
binding on them, 


6. In the result, this original 
petition is without any substance. It is 
dismissed. No costs, 


Petition dismissed. 


AIR 1974 KERALA 48 (V 61 C 15) 


T. C. RAGHAVAN C. J AND 
P. UNNIKRISHNA KURUP, J. 


K. Reghunath, Petitioner v. State of 
Kerala and another, Respondents. 


Original Petn. No. 563 of 1972. DJ- 
11-2-1972. 


Index Note:— (A) Constitution of 
India, Art. 27 — Interpretation of this 
article to the effect that the article im- 
plies that the general revenues may be 
utilised for promotion or maintenance of 
any particular religion and the restric- 
tion only operates. where there is com- 
pulsion to pay the taxes proceeds of 
which are specifically appropriated for 
promotion or maintenance of any parti- 
cular religion or religious denomination 
is mot warranted. 1966 Ker LT 805, 
Overruled. (Para 7) 


Index Notem- (B) Constitution of 
India, Art. 27 — An absence of specific 
appropriation in the Act imposing a tax 
cannot mean that the impost is not umn- 
constitutional if such appropriation is 
made by a separate appropriation Act 
under Art. 204. (Para 8) 


Index Note:— (C) Constitution of 
India, Art. 27 — The question of promo- 
tion or maintenance of particular reli- 
gion or religious denomination does not 
arise even if places of worship belonging 
to one réligious denemination alone were 
damaged im communal disturbances and 
they alone were to be restored and re- 
constructed. (Para 10) 


S. A. Nagendran. for Petitioner; 
Govt. Pleader, for Respondents. 


RAGHAVAN, C. J.'— We dismissed 
the writ petition with no order regard- 
ing costs stating that we would give our 
reasons for the dismissal later. 
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2. The petitioner is an advocate 
practising in Tellicherry; and he, as a 
tax-payer. has filed this writ petition 
for the issuance of a writ of mandamus 
or other appropriate writ, direction or 
order directing the State of Kerala and 
the District Collector, Cannanore to for- 
bear from. spending any amount from 
the public funds of Kerala State to re- 
construct the places of worship destroyed 
during the recent disturbances at Telli- 
cherry and the villages nearby. On the 
night of 29th-30th December 1971 (the 
counter-affidavit says it was on the night 
of 28th-29th), there were some unfoartu- 
nate incidents at Tellicherry and the 
surrounding villages between two sec- 
tions of the people, Hindus and Muslims; 
and as a result, some shops. buildings 
and places of worship of both the sec- 
tions were destroyed. The Government 
Started relief measures; and a sum of 
Rs, 25.000/- was sanctioned from the Dis- 
tress Relief Fund for distribution of ad 
hoe grants to those who were rendered 
omeless and to those whose houses 
were damaged. Arrangements for the 
free supply of one week’s ration to the 
affected families were also made. The 
Government constituted g Peace Com- 
mittee: and the Committee was request- 
ed to make a report regarding the 
damage caused by the incidents to reli- 
gious and educational institutions private 
houses including homes of some serving 
defence personnel, fishing vessels, etc. 
The Committee consisted of 16 members, 
Members of the Legislative Assembly, 
Chairman of the Municipal Council. re- 
presentatives of political parties. other 
prominent persons, ete. Ultimately. the 
Government passed an order on 13th 
January 1972 (Ex. R-1). wherein was 
stated in paragraph 2: 


“Government order that the cost of 
repairs or reconstruction for the restora- 
tion to the condition existing prior to 
the incidents of religious and educational 
institutions and the houses of serving 
defence personnel damaged. will be met 
by the Government.” 


Tt was stated further in the order that, 
to meet the costs of restoration of build- 


ings and for other relief measures, the 
Government sanctioned an additional 
contribution of Rs. 10,00.000/- to the 


Distress Relief Fund: and a direction 
was also given that the Finance Secretary 
and Treasurer of the Distress Relief 
Fund would place the amount at the 
disposal of the District Collector, Carma- 
nore, The District Collector was autho- 
rised to sanction expenditure not exceed-~ 
ing Rs. 5000/- in each individual case 
ofrepair or reconstruction for restoration 
of religious and educational institutions 
and houses of serving defence personnel. 
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addition to the Rs. 25.000/- sanctioned 
by the Government from the Distress 
Relief Fund to meet the expenditure for 
immediate relief to the victims. And it 
is this order that is under attack. The 
contention is that. under Article 27 of 
the Constitution. the petitioner should 
not “be compelled to pay any taxes. 
the proceeds of which are specifically 
appropriated in payment of expenses for 
the promotion or maintenance of a 
particular religion or religious deno-~ 
mination.” 


3. The State has filed a counter 
affidavit. wherein is averred that the 
damage or the destruction caused was 
not confined to the houses and places of 
worship belonging to members of any 
particular religion or religious denomina- 
tion, but was more general and wide- 
spread; and that the moneys allotted for 
relief work were from the Distress Re- 
lief Fund. The constitution of the Peace 
Committee is admitted: but it is averred 
that the Committee was directed that, 


(Raghavan C. J.) 


in assessing the damage, the cost of 
restoration to the condition existing 
prior to the incidents was to be the 


guiding factor. The averment of the 
petitioner that the amount sanctioned 
under Ex. R-1 was to reconstruct the 
places of worship of a particular religi- 
ous denomination is denied: and it is 
submitted that what is forbidden under 
Article 27 of the Constitution is only 
the “specific appropriation”? of the pro- 
ceeds of any tax in payment of expenses 
for the promotion or maintenance of any 
particular religion or religious denomina- 
tion; and that. in the present case, there 
is no question of favouring any parti- 
cular religion or religious denomination. 
The counter-affidavit continues to state 
that the Government has not sought to 
utilise any State fund for promoting any 
particular religion or its cause; and that 
Article 27 prohibits only the compulsion 
to pay any tax the proceeds of which 
are specifically appropriated in payment 
of expenses for the promotion or main- 
tenance of any particular religion or 
religious denomination. And it is fur- 
ther averred that Article 27 does not 
preclude the application of the general 
revenues of the State in payment of 
expenses for the promotion of any reli- 
gion. It is also pointed out in the counter 
affidavit that the Distress Relief Fund 
"is made up of contribution by the Gov- 
ernment, District and Taluk Committees 
and by the Public Associations, Clubs, 
etc.’ 


4. The petitioner has filed a reply 
affidavit too. 


5. The main decision brought to 
our notice is the decision of the Supre- 
me Court in The Commr. Hindu Reli- 
Sinne Endowments Madras wv Sri. 
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Lakshmindra Thirtha Swamiar of Shirur 
Mutt. AIR 1954 SC 282, which was in 
appeal against the decision of the. Mad- 
ras High Court in Sri Lakshmindra 
Theertha Swamiar of Sri. Shirur Mutt 
v. The Commr. Hindu Religicus Endow~ 
ments, Madras (AIR 1952 Mad 613). 
Article 27 is in these terms: 


*No person shall be compelled to 
pay any taxes the proceeds of which 
are specifically appropriated in payment 
of expenses for the promotion or main~ 
tenance of any particular religion or 
religious denomination.” 

Mukherjea. J. who spoke for the Court 
observed in paragraph 50 of the judg~ 
ment of the Supreme Court* 

“What is forbidden by the Article 
is the specific appropriation of the pro~ 
ceeds of any tax in payment of expenses 
for the promotion or maintenance of 
any particular religion or religious deno~ 
mination. The reason underlying this 
provision is obvious. Ours being a secular 
State and there being freedom of religion 
guaranteed by the Constitution, both to 
individuals and to groups. it is against 
the policy of the Constitution to pay out 
of public funds any money for the pro~ 
motion or maintenance of any particular 
religion or religious denomination.” 


This decision was approved in the later 
decision of the same year in Sri. Jagan~ 
nath Ramanuj Das v. State of Orissa, 
AIR 1954 SC 400. wherein also 
Mukherjea J. wrote the judgment. And 
the only other decision of the Supreme 
Court brought to our notice is the deci- 
sion in Moti Das v. S. P. Sahi, ATR 1959 
SC 942, which again approved the earlier 
decisions. 


6. Yet another decision brought 
to our notice is the decision of the 
Madras High Court in Sudhindra Thirtha 
Swamiar v. Commissioner of Hindu 
Religious and Charitable Endowments, 
Madras. AIR 1956 Mad 491; and we do 
not think we need consider this decision 
in any detail. 


7. In the course of the discus- 
sion. the decision of a Single Judge of 
this Court in Varkey Devassy v. State of 
Kerala, 1966 Ker LT 885 has also been 
brought to our notice. The question con- 
sidered by the Single Judge there was 
whether the acquisition of a property 
by the Government for the purpose of a 
temple was a public purpose coming 
within the Kerala Land Acauisition Act 
of 1961. In the course of the iudgment, 
the learned Judge has observed, in con- 
sidering Article 27 of the Constitution. 


, “This restriction on the wording of 
the Article only applies to compulsion to 
pay any taxes. the proceeds of which are 
specifically appropriated _ in payment of 
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ance of any particular religion or religious 
denomination. This Article of the Consti- 
tution does not preclude the application 
of the general revenues of the State in 
payment of expenses for the promotion 
or maintenance of any particular religion. 
In fact, it appears to me that the Article 
implies that the general revenues may be 
utilised for such purposes.” 


Both sides have complained that the lan- 
guage of the learned Judge is verv wide 
and the above observation is not warrant- 
ed by the language of Article 27, though 
the State has relied upon this decision too 
in their counter affidavit, We feel that 
this criticism is justified, especially in the 
light of the passage extracted hereinbe- 
fore from the judgment of Mukherjea J. 


8. The further question we have 
fo consider is as to what is meant bv the 
expression “specifically appropriated” in 
the Article. If a particular Act imposing a 
tax does not contain any specific appro- 
Ppriation of the proceeds of the tax fer 
a particular unconstitutional purpose. can 
it be said that. since there isnosuch spe- 
cific appropriation in the Act itself, the 
tax is not unconstitutional? Under Arfi- 
cle 204 of the Constitution, appropriations 
out of the Consolidated Fund are vrovid~ 
ed for: and the appropriation contemplat- 
ed by article 27 when it says “specifically 
appropriated” is only such appropriation 
as is contemplated by this Article. There- 
fore, for the reason that there is no spe- 
cific appropriation in the Act imposing a 
tax, it cannot be said that the impost is 
not unconstitutional if such appropriation 
is made by a separate appropriation Act 
under Article 204. 


9. In the case before us, the first 
thing to be considered is whether the 
fund. the Distress Relief Fund. is reallv a 
fund of the Government constituted by 
taxes collected by the Government. The 
counter affidavit of the State has averred 
that the Distress Relief Fund is made up 
of contributions by the Government, by 
District and Taluk Committees. by the 
Public. by Associations, by Clubs ete. se 
that it is not possible to say that this is 
a fund of the Government constituted out 
of taxes collected by the State. And since 
the Distress Relief Fund is not a fund 
constituted out of taxes collected by the 
Government, no question of “specific ap- 
propriation” can also arise as contemplat- 
ed by Article 204. 


10. Even if the Distress Relief 
Fund is a fund constituted out of taxes 
collected by the Government and even if 
a “specific appropriation” therefrom is 
possible, still there is the further question 
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ous denomination in this case. Houses, 
schools and places of worship belonging 
to both religious groups. Hindus and Mus- 
ims. were damaged, and in restoring them 
to their original condition, there is no 
question of promotion or maintenance of 
any particular religion or religious de- 
nomination: buildings of both sections are 
repaired and restored: it is not because the 
buildings belonged to a particular religi- 
ous denomination that they are restored. 
but because they were damaged in the in- 
cidents. Even otherwise, we mean, even 
if places of worship belonging to one re- 
ligious denomination alone were damaged 
and they alone are to be reconstructed 
even then there is no question of promo- 
tion or maintenance of that particular 
religion or religious denomination. If a 
mad and fanatic mob attacked only 
the places of worship of a par- 
ticular religious denomination, then 
the restoration or reconstruction has 
necessarily to be of the places of 
worship of that particular religious de- 
nomination: still (and this is evident), 
there is no question of promotion or main- 
tenance of that particular religion or reli- 
gious denomination. 

11. Thus, in the case before us. 
there is no auestion of anv specific ap- 
propriation of the proceeds of anv tax in 
Payment of expenses for the promotion 
or maintenance of any particular religion 
or religious denomination. None of the ele- 
ments contemplated by Article 27 of the 
Constitution are present in this case. And 
it was for these reasons that we dismissed 
the writ petition though without anv 


erder regarding costs. i 
Petition dismissed. 





AIR 1974 KERALA 5I (V 61 C 16) 
P. SUBRAMONIAN POTI AND 
G. VISWANATHA IYER, JJ. 


P. Narayanan Nair, Appellant v. E. 
Achuthan Nair and another. Respondents. 


A. S. No. 101 of 1967, D/- 29-3-1972, 


Index Note:— (A) Arbitration Act 
(1940). Section 2 (a) — An agreement en- 
tered into for the purpose of avoiding a 
dispute by mediation of persons though 
called arbitrators is not an arbitration 
agreement, (Para 13) 


Index Note:- (B) Arbitration Act 
(1940), S. 32 — If the plaintiff has a right 
to sue for the reliefs arising from the title 
to the property independent of 
any right arising from the agreement, the 
suit cannot þe said to be one to enforce 
anv arbitration agreement — The suit is, 
therefore, maintainable. (Para 18) 
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Index Note:— (C) Civil P. C. (1908), 
Section 9 — A suit for demarcation of 
boundary separating adiacent lands of 
different owners being one of a civil 
nature is maintainable, (1817) 35 ER 997 
and (1759) 38 ER 712 and (1830) 1 J&W 
484 held not applicable in India. 1958 Ker 
LJ 1177, Overruled. (Paras 25, 26) 


K. A. Nair, for Appellant: C. S. Bala- 
krishnan and M. C. Sen, for Respondents. 


SUBRAMONIAN POTI J.:— The 
subject-matter of the suit from which this 
appeal arises is the dispute between the 
plaintiff and the first defendant as to the 
boundary between their properties. Plain- 
tiff is the owner of Cheria Cheerothum- 
kalam Mala while the first defendant is 
the owner of Puthenpeedikamala and the 
dispute is as to the boundarv between 
these two properties. The plaintiff sued 
for specification and demarcation of the 
property comprised in the plaint schedule 
in accordance with the terms of an 
agreement reached between the plaintiff 
and the first defendant earlier and he 


also prayed for a perpetual injunction 
restraining the defendants and their 
men from trespassing upon the 


plaint property and interfering with the 
plaintiff's possession. There is a further 
relief prayed for in the suit and that con- 
cerns the claim of damages in respect of 
trees. if anv. cut by the defendants from 
the plaint property. The plaintiff lost the 
suit in the court below. that court finding 
that the suit was not maintainable and 
that even otherwise the plaintiff was not 
entitled to succeed. This appeal is bv the 
unsuccessful plaintiff. 


2. The plaintiff claims to have ob- 
tained title to the plaint schedule pro- 
perty which is described in the plaint as 
Cheria Cheerothumkalam Malavaram, 
1000 acres in extent, lying north of 
Kodappadimala, Kodappadi thodu and 
Puthenpeedikamala. According to him 
he obtained this malavaram under 
Ex. A2 sale deed executed by 
one Manikalal Sivarai and Dr. C. C. 
John after taking permission for such 
transfer under the Madras Preservation 
of Private Forests Act. 1949. Such sanc- 
tion was necessary since the property 
dealt with was private forest and without 
permission from the Collector any trans- 
fer would not be valid. The executants 
of Ext. A2 sale deed are said to have ob- 
tained title to the property from one 
Mahammad under Ext. Al dated 20-9- 
1943, and this right so obtained by them 
ee Ext. Al was conveyed under Ext, 


3. After taking Ext. A2 sale deed 
plaintiff applied for a permit under Sec- 
tion 3 (2) of the Madras Preservation of 
Private Forests Act. 1949 from the Col- 
lector of the District concerned to enable 
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him to fell timber and clear the area of 
about 500 acres out of the said property. 
It is said that the plaintiff obtained per- 
mission from the Collector and for the 
purpose of clear felling pursuant to the 
permit. preliminary work bv wav of con- 
struction of approach road was commenc- 
ed. The first defendant is said to be a 
part owner of Puthenpeedika Mala. which 
in the bodv of the plaint. plaintiff deseri- 
bes as lying south-west of the plaint pro- 
perty though in the schedule to the plaint 
it is described as in the southern bound- 
ary. First defendant applied for licence 
for felling trees from a large extent of 
Puthenpeedikamala. but he got permission 
for clear felling onlv from 100 acres lying 
on the south-western portion of his pro- 
perty. It is said that the first defendant 
taking advantage of the fact that he so 
obtained a permit for 100 acress in Put- 
henpeedikamala. attempted to disturb the 
plaintiffs peaceful possession and enjoy- 
ment of a portion of the property in the 
north which was part of his Cheria Che- 
erothum Mala. Itissaid that prior to the 
grant of permission to the Plaintiff for 
clear felling from the Cheria Cheerothum 
Mala first defendant had obiected to such 
grant and it was overruling such obiec- 
tion on the finding that plaintiff was ac- 
tually in enioyment and possession of the 
property thatthe permit had been grant- 
ed to the plaintiff. It is said that having 
failed in his attempt to obstruct the grant 
of the permit. first defendant moved the 
Executive First Class Magistrate, Quilan- 
dy. but that did not bear anv fruit. Plain- 
tiff claims to be in undisputed possession 
of the entire propertv within the bounda- 
ries mentioned in the plaint schedule ex- 
cept a small portion regarding which there 
was said to be recent encroachment. In 
respect of that plaintiff averred that se- 
parate proceedings were proposed to be 
taken by him. The attempt cf the first 
defendant to claim a portion of the pro- 
perty claimed by the plaintiff as part of 
his is apparently on the basis that it is 
a part of Puthenneedika Mala and there- 
fore necessarily the dispute between the 
parties all along had been one as to what 
exactly was the southern boundary of 
the plaintiffs property which would form 
northern boundary of the first defendant's 
property. In view of this dispute plain- 
tiff is said to have filed a suit O. S. 26 of 
1960 in the Sub-Court of Badagara for the 
issue of a perpetual iniunction restraining 
the first defendant, his men and depen- 
dants from trespassing upon the plaint- 
schedule property and it is said that an 
interim order against the first defendant 
had also been obtained. Thereafter on 
25-6-1960 the plaintiff and the first defen- 
dant are seen to have entered into an 


agreement which is Ext. A3 in the case, 
by which they settled their dispute. This 


P. N. Nair v. E. A. Nair (Poti J.) 


A. L R. 


was so settled at the instance of mediators 
and the settlement concerned the bounda~ 
ries between the properties. There arae 
certain terms in the settlement and there 
concerned the location of the boundary 
on the spot. Ext. A3 mentioned the line 
that should be taken as the boundary be-~ 
tween the properties of the parties and 
further provided that this will be located 
on the spot jointly by three persons men« 
tioned in the agreement It was further 
agreed that their decision would be ac 
cepted by all concerned, There was also 
a provision that if on such determination 
it was seen that from the property north 
of the boundary line so determined. first 
defendant had cut any trees. the value of 
such trees. as determined by the media- 
tors. should be paid bv the first defendant 
to the plaintiff. Pursuant to this agree~ 
ment a joint statement was filed in O.S. 
26 of 1960 and pursuant to such statement, 
the suit was dismissed without costs, If 
is said that though the mediators mention 
ed in Ext. A3 attempted to settle matters 
by arbitration they were not successful 
due to the non-co-operation of the first de= 
fendant and also to some extent bv the 
attitude of two of the arbitrators. One of 
the arbitrators who is said to have so 
joined hands with the first defendantis the 
second defendant in the suit. At anv rate, 
there is no dispute that the plaintiff was 
told by letter dated 19-4-1966 that the 
arbitrators were unable to do the work 
and they were relieving themselves of the 
responsibility imposed on them pursuant 
to Ext. A3. It is said that in the meanwhile 
the first defendant. with the assistance of 
the second defendant. felled timber worth 
Rs, 25000/- from the suit property. Plain- 
tiff claimed damages of Rs. 20000/- in the 
plaint. It is said that the second defen« 
dant, though an arbitrator. entered into 
an agreement withthe first defendant to 
purchase the timber felled unlawfullv by 
the first defendant from the plaint sches 
dule and that is whv the second defen~ 
dant is impleaded in the suit. According 
to the plaintiff what the arbitrators had 
to fix as boundary line by common agree- 
ment in terms of Ext. A3 was also the real 
boundary between the properties and af 
any rate, according to him. first defen« 
dant was estopped from contending that 
it would not be the boundary. In these 
circumstances plaintiff sued for the reliefs 
already mentioned. 


4. The main contentions of the 
first defendant were that the suit was not 
maintainable both for the reason that in 
view of the agreement. Ext. A3. the onlv 
course open to the plaintiff was to seek 
a final decision through arbitration and 
also because. according to him. a suit for 
settlement of boundaries would not he 
maintainable in law. The first defendant 
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also disputed the claim of the plaintiff 
that he had cheria Cheerothum Mala 
with an extent of 1000 acres with 
the boundaries and measurements 
described in the plaint. According 
to him plaintiff's property lay fur- 
ther north of what he claimed. and on 
a proper settlement of boundaries no por- 
tion of the property which is now claimed 
by the plaintiff as disputed would form 
part of his property. 

5. During the trial of the suit 
successive plans were taken and the final 
plan Ext. C6 showed ACBD as the pro- 
perty in dispute according to the com- 
missioner, though according to the plain- 
tiff even a strip of land further south of 
ACBD was also part of the plaint proper- 
ty. After the said plan and the report ac- 
companving it were submitted bv the 
commissioner, first defendant filed an ad- 
ditional written statement contending that 
the property shown by the commissioner 
as plot ACBD in the plan was reallv in 
his possession as part of Puthenpeedika- 
mala and did not form part of Cheria 
Cheercothumkalam mala as claimed in the 
plaint. The second defendant also denied 
his liability for the claim for 
urged against him bv the plaintiff. 

6. The court below. after examin- 
ing the provisions of the Arbitration Act. 
1940 (hereinafter referred to as the Act) 
held that since the reliefs claimed in the 
suit were on the basis of Ext. A3 agree- 
ment, the suit was not maintainable in 
law. It further held that since what the 
- plaintiff sought was the ascertainment of 
the boundary between his property and 
that of the first defendant. such a_ suit 
would not be maintainable in law. On the 
evidence. the court below came to the 
conclusion that the plan Ext. C6 showed 
the correct location of Cheria Cheerothu- 
mkalam mala along with Puthenpneedika- 
mala, with reference to the boundaries, 
but it was not possible to say where exac- 
tly was the boundary that should separate 
these two malavarams and it further 
found that the plaintiff had neither title 
Nor possession over the property shown as 
ACBD. but had title to the property 1v- 
ing north of that. On the question of claim 
for damages. there was no evidence and 
plaintiff did not press this claim. On these 
findings the suit was dismissed. Ext. C6 
plan forms part of the decree by the direc- 
tion made by the court below. 


7. Before us first defendant’s 
counsel. in answer to the appellant’s claim 
On the merits, raised a preliminary ob- 
jection that. as held bv the court below, 
. this court also should find that the suit 
is not maintainable in law and if that be 
the case. there is no necessitv to go into 
the merits of the case. It is only proper 
that we. therefore, examine this question 
before we examine the merits of the case. 
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8. Ext. A3 settlement provided for 
the appointment of three persons to do 
certain acts which. it further provided, 
were to be binding on the plaintiff as well 
as the first defendant. It is not disputed 
that there has been no arbitration bv 
these persons though it is said that thev 
attempted to carry out their work but 
they could not do so. Whatever be the 
reason for this. the fact is that there has 
been actuallv no arbitration and admitted- 
ly no attempt has been made bv anv of 
the partles to enforce the arbitration 
agreement under the provisions of the Act. 
It is. therefore. said that a civil suit, 
which, in effect is one to enforce the 
agreement between the parties in regard 
to which the arbitration was provided for, 
should not be entertained bv the court. 
The other plea as to non-maintainabilitv 
is based upon the contention that no suit 
wil] lie for settling the boundaries of ad- 
jolning properties even if there be confu-~ 
Sion as to the boundaries unless some fur- 
ther circumstance such as fraud. which 
would be sufficient to invoke equitable 
considerations are also shown. We will 
examine both these pleas here. 


9. It is necessary to refer to Ext. 
A3 to understand the obiection of the 
first defendant that the suit is one to en- 
force the arbitration Agreement. Prior 
to the execution of Ext. A3. there were 
a number of proceedings between the par- 
ties. civil and criminal. and these were 
settled under Ext. 
starts by stating that:— (Portion in Malay- 
alam omitted:— Ed.) 


(The disputes regarding the boundaries of 
Cheria Cheerothumakalam Mala of the 
first party and Puthenpeedikamala alias 
Elamala of the second party have been 
mediated and settled subiect to the follow- 
ing terms:) We cannot but read this as in- 
dicating that the dispute as to the boun- 
daries have been finally settled between 
the parties unless it be there is anvthing 
in the terms of the document which 
follow which would compel us to read it 
otherwise and according to us those terms 
do not indicate that as regards the settle- 
ment of boundaries parties had not reach- 
ed a final understanding. We find that the 
terms which follow are only directions 
Concerning the mode of ascertainment of 
the boundaries on the spot pursuant to 
what had been settled. Term No. 1 in the 
agreement was that a particular line. lo- 
cation of which was detailed therein, was 
to be treated as the boundarv between the 
Puthenpeedika Mala of the second party 
and Cheria Cheerothumkalam Mala of the 
first party and it was further provided 
that considering these properties respec- 
tively as that of these parties they were 
to be in possession of these respective 
portions. That line which was to be the 


A3. The agreement . 
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boundary line was described in Ext. A3 
as— (portion in Malavalam omitted— Ed.) 
(The estern boundary of the property 
which is a portion of Puthenpeedikamala 
and which is being enioved bv Parambatt 
Velayudhan and hisson undera registered 
lease deed of 10th April, 1952 is mention~ 
ed as thodu (in that document). Whether 
that thodu is one which starts from Kodap~ 
padimala has to be examined and if it is 
the one. so starting from Kodspnpadi Mala 
and if it flows west and then east of the 
property in the possession of Velayudhan, 
then, from the point where. after flow- 
ing from east to west, it bends to the south 
if a line is drawn west to Muthalamarap- 
panmala, that line must be taken as the 
boundary between Puthenneedika Mala 
and Cheria Cheerothumkalam Mala). Term 
No. 2 in the agreement refers to the per- 
mission given to the second party to fell 
trees and term No. 3 refers to the liabi- 
lity of the second defendant to account 
for the value of the trees found to be 
standing north of the boundary determin- 


ed in accordance with the agreement. the’ 


amount pavable being that determined by 
those mediators mentioned in the agree- 
ment. The 4th term in the asreement men- 
tions the names of three rersons who are 
authorised to inspect and decide in ac- 
ari with what was said in the agree~ 
ment: 


“Ithu prakaram vasthu parisodhichhu 
theerumanican’’, 


It was further provided that both Parties 
would acceptthe decision of these persons 
The expenses of the arbitrators were to 
be borne eaually by both parties. 


19. Before referring to the rele- 
vant provision of law on which the first 
defendant places reliance in support of his 
plea that the suit would be barred by the 
provisions of the Act. we must also refer 
to the nature of the reliefs which the 
plaintiff has praved for in the suit. since, 
according to the first defendant, what the 
plaintiff seeks in the suit is enforcement 
of the agreement, Ext. A3. Accordine to 
the plaintiff that is not the scope of the 
suit. The plaint proceeds as if the aues- 
tion of boundary between the plaintiff's 
property and first defendant’s property 
had been finally settled by the agreement 
and what was left to be decided was the 
location of the said boundary on the spot. 
The agreement, contends the plaintiff, 
describes in detail the line that would re- 
ally be the demarcating the boundarv and 
what is left is only to locate that line 
on the spot with reference to the descrip- 
tion in Ext. A3. It is therefore the plain- 
tiffs case that title has been decided by 
the settlement between the parties and 
the court is not called upon to decide it. 
But since the parties are not agreed about 
the location of the particular boundary on 
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the spot on the basis of the description 
in Ext. A3, the plaintiff had to move the 
court as the owner of his propertv to have 
the boundarv settled and it is the plain- 
tiffs case that the relief that is asked for 
in this behalf is in the capacity of a pro- 
prietor of property based on his title and 
not by way of enforcement of anv arbitra- 
tion agreement. If that be the case, accord- 
ing to him. there is no scope for the plea 
that the provisions of the Act would de- 
bar such a suit. It is further pointed out 
that the parties are not in dispute on the 
question whether the thodu (challel) 
which flows east of Velavudhan’s property 
as located in Ext. C6 Plan starts from 
Kodappadimala. That of course is true. 
The only dispute is from which point of 
Kodappadimala the thodu starts. There is 
no case for either the plaintiff or the first 
defendant that it does not start from 
Kodappadimala nor is there anv case that 
it does not flow along the eastern boun- 
dary of Velayudhan’s property. 


11. Now we will advert to the re« 
levant provisions of the Act on which re~ 
liance is placed by the first defendant to 
support his case. Section 32 as it now 
stands reads thus: 


“Notwithstanding anv law for the 
time being in force. no suit shall He on 
any ground whatsoever for a decision 
upon the existence, effect or validitv of 
an arbitration agreement or award. nor 
shall any arbitration agreement or award 
be enforced, set aside. amended, modified 
or in anv way affected otherwise than 
as provided in this Act.” 


The word “enforced” occurring in this 
section was inserted by the Specific Re- 
lief Act. 47 of 1963 and that was with 
effect from 1-3-1964. This suit was filed 


in 1962 Jong before the amend- 
ment of the Section by the said 
insertion and therefore as the 
section stood at the time when the 


suit was filed. there was no bar to any 
suit to enforce an award. But no suit could 
have been filed for a decision upon the 
existence of an arbitration agreement. Of 
course. we are not concerned with that 
here, The suit is also not one to set aside, 
amend or modify any award. According 
to the first defendant. the suit is one to 
enforce an award and if it be not one to 
enforce an award. is one which would af- 
fect the arbitration agreement otherwise 
than as provided in the Act and therefore 
a suit would not lie, 


12. We have already said thal- 
when the suit was filed there was no pro- 
hibition that it should not be one to en 
force an award. It is not contended that 
the amendment is retrospective. Therefore 
there is no substance in this objection. 
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13. Even apart from the answer 
which we have accepted in the previous 
paragraph, we do not think that the suit 
is one to enforce an award. The process of 
arbitration is the determination of a pre- 
existing dispute. Every agreement enter- 
ed into for the purpose of avoiding a dis- 
pute cannot be said to be an arbitration 
agreement. If parties are at variance on 
any issue, the issue has necessarily to be 
settled as between them. The process of 
reference to an arbitration could be agre- 
ed upon by the parties and in such cases 
the arbitrators’ award will be binding 
upon the parties to such agreement. But 
if it be that both parties agree that cer-~ 
tain services will be rendered by media- 
tors to settle matters which are not vet 
in dispute between them, but such settle- 
ment is desirable to avoid disputes in 
future, even though the persons who dre 
appointed as mediators are styled as ar- 
bitrators they will not become arbitrators 
within the meaning of the Act. 


14. The essential difference be- 
tween arbitration in the proper sense of 
the term and appraisement valuation can 


best be illustrated by reference to the 
case In Collins v. Collins ((1858) 28 LJ 


Ch 184). In that case the arbitrators 
were to fix the value of the purchase 
money for a property which was the sub- 
fect of a sale transaction between the par- 
ties and the question arose whether they 
were arbitrators in the real sense. Deal- 
ing with this the Master of the Rolls said: 
s.e... DUt in this case I do not think 
that the fixing the price of a property is 
“arbitration” in the proper sense. An ar- 
bitration is a reference to the decision of 
One or more persons, either with or with- 
out an umpire, of a particular matter in 
difference between the parties.” 
The essentia] distinction between an ar- 
bitration technically so called and an 
arbitration in a loose sense of the term 
could best be noticed by the following 
illustration in that judgment. 

“If two persons enter into an agree- 
ment for the sale of property. and trv to 
settle the terms. but cannot agree. and 
after dispute and discussion respecting the 
price, say, we will refer the question of 
price to A. B., he shall settle it, and they 
agree that the matter shall be referred to 
his arbitration. that would anvear to be. 
“arbitration”, in the proper sense of the 
term. within the meaning of the act: but 
if they agree to a price to be fixed bv 
another. that does not anpear to be ar- 
bitration.” 


Reference is made to the case of Leeds v. 
Burrows and Hemingwav’s case ({1810) 12 
East 1). Applying the rule in those cases 
the Master of the Rolls said thus: 
tasse DUE I look at this case simply 
as in the nattire of a contract, to the pur“ 
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Poses of which contract this was auxiliarv. 
and in order to save discussion, and to 
prevent differences which might arise be- 
tween the parties, it was agreed that the 
price should be settled by the decision of 
two persons who were to be called in, 
who were to call in an umpire before 
they proceeded to the settlement.” 


The same view was expressed by Cock- 
burn C. J. in “In the matter of an arbitra- 
tion Se sale John Mason Hopper, William 
Barningham. and John Wgihtson” (2 QB 
3867): while agreeing with the rule laid 
down in ((1859) 28 LJ Ch 184) Cockburn 
C. J. observed that the rule must not be 
taken to comprehend every case of ap- 
praisement of compensation or value and 
that it must depend upon the circumstan= 
ces of each particular case. Blackburn J. 
agreed with this view and observed that—~ 


"An appraisement is nob necessarily 
an award. Jf those cases are to be supposed 
to go so far as to decide that an agree~ 
ment to assess compensation and ascertain 
value could not be a matter of arbitration 
and there could be no award. I should cer- 
tainly pause before I concurred in them.” 


15. In view of the fact that in the 
case before them the arbitrators were re= 
quired to make a judicial determination 
of the case and a judicial determination 
was actually made, the court held that 
there was an agreement for submission to 
arbitration, 


16. Later, Lord Esher, M. in 

In re Carus-Wilson And Greene 11886) 56 

LJ QB 530 has very pithily summed up 

T position. The learned Lord obseryed 
us: 


“If it appears from the terms of the 
agreement, by which a matter is submit- 
ted fo any person, that that which he is 
to do is to be in the nature of a judicial 
enquiry. and that the object is that he 
should hear the parties and decide the 
matter upon evidence to be laid before 
him. there the personisan arbitrator. But 


‘if it appears that the object of appointing 


the person was not to settle differences 
after thev had arisen. but to preclude dif- 
ferences from arising. there the person ap~ 
pointed is not an arbitrator. There is an 
intermediate class of cases in which a 
perscn is anpointed to determine disputes 
after they have arisen. but is not bound to 
hear evidence or argument. In those cases 
it may be more difficult to sav whether 
the person is a valuer or an arbitrator. 
They must be determined according to the 
circumstances in each particular instance 
by the intention of the parties. At present 
I say nothing about this class of case, In 
the case before us it seems to me clear 
that the object of appointing the umpire 
was to preclude differences from arising.” 

17. Bearing in mind the essential 
distinction between a case where a per- 
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son is not functioning to decide an exi- 
sting dispute and a case where such per- 
son is appointed to settle an existing 
difference between parties we do not think 
that the clause in Ext. A3 agreement re- 
lating to the appointment of three persons 
to locate boundaries on the spot on the 
basis of the description agreed upon bv the 
parties and to assess the value of the 
trees, if any. found cut from the area de- 
termined as falling on one side or other 
of the line lends tp the construction that 
the agreement is one for arbitration. 


18. Much less can it be said that 
this is a suit to enforce an arbitration 
agreement. assuming the agreement is one 
such. Apparently the suit is one by which 
a title-holder to property seeks ta safe- 
guard his interest in the property. If the 
plaintiff has a right to sue for the relief 
claimed in the plaint indenendent of anv 
right arisine from the agreement. the suit 
cannot be said to be one to enforce anv 
arbitration agreement. We have already 
considered Ext. A3 agreement as:in two 
parts. the first as the opening portion of 
the agreement itself indicates, a settle- 
ment in regard to the boundaries between 
the two properties by specifvine what is 
to be the boundarv and the second part 
how to settle such boundarv on the spot 
after inspection. As we read the agree- 
ment, it is this latter part alone that is 
left to be decided by the three persons 
appointed as arbitrators or mediators (we 
are using both these terms because both 
are used in Ext. A3). Therefore. if title 
to the property is settled by Ext. A3 and 
based on the title the boundary as spe- 
cified in the agreement itself is left to be 
located. anv suit bv a title-holder on the 
basis of his title would ke maintainable 
and in such a suit the plaintiff cannot he 
Said to be invoking anv right that he has 
obtained under the arbitration clause. If 
that be the case. the suit cannot be one 
to enforce any arbitration agreement. 
ee that the relevant clause is one 
sucn. 


19. The suit as framed is not either 
expressly or by implication one in which 
the arbitration agreement is sought to be 
given effect to. That agreement has been 
given the go-bve. The reliefs sought are 
incidental to and arising from the title to 
the property and therefore we find no 
substance in the contention that the suit 
is ne to enforce an arbitration agree- 
ment. 


20. We cannot also accede to the 
contention of counsel for the first defen- 
dant that the arbitration agreement would 
be affected by the suit. Itisnot the first 
defendant’s case that the agreement is in 
any way Sought to be varied and it is 
difficult to understand, in the circumst~ 
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ances of the case. how it could be said 
that the agreement would be affected by 
the suit. No materials have been placed 
before us by counsel for the first defen- 
dant to assume that it will in anv wav be 
So affected. 


21. Counsel for the plaintiff refers 
to Section 34 of the Act in support of his 
plea that if at all the first defendant had 
anv objection to the legal proceedings com- 
menced against him in respect of what he 
claims to be an arbitration agreement in 
existence it was up to him to have raised 
objection to the maintainability of the 
suit. before filing the written statement ` 
and in that case the matter could have 
been staved under Section 34 of the Act 
if the obiection was found to be good. 
It is agreed that no such objection was 
raised at or before the filing of the written 
statement. If that be the case. according 
to the nplaintiff’s counsel. the obiection 
now raised need not be adiudicated upon. 
In view of what we have alreadv said on 
the auestion of bar under Section 32 of 
the Act. we do not think that we should 
deal with this question here. 


22. Next we come to the case of 
the first defendant that the suit as it is 
one merely- for locating the boundaries 
would not be sustainable. Counsel relies 
more on the decision of a learned single 
Judge of this Court to support his plea 
than on anv specific rule of law which, 
according to him. establishes his plea A 
learned Judge of this Court in the decis 
sion in Rayappan v. Yagapnan Nadar. 
(1958 Ker LJ F177) observed that in such 
cases— 

a EE you must lay a foundation 
for this species of relief not merely bv 
showing that the boundaries are confused 
but that the confusion has arisen from 
some misconduct on the part of the de- 
fendant or those under whom he claims 
of which vou have a right to complain and 
which render it incumbent on him to co- 
operate jn re-establishing them.” 


Varadaraia Iyengar J. in a very short 
Judgment. was onlv purporting to follow 
the decision in Speer v. Crawler ((1817) 
35-E. R. 997). There is no indenendent 
discussion of this question in the Judes- 
ment of the learned Judge. How far the 
reliance upon the precedents referred to 
in that decision is justified is a matter 
which will have to be examined here. 


23. The law of procedure in India 
is to be found in the Code of Civil Pro- 
cedure. Of course. it goes without saving 
that it is a fundamental princivle that 
where there is a right there is a remedv. 
A litigant having a grievance of a civil 
nature has accordingly a right to seek 
remedy and that. unless otherwise provid- 
ed, is by instituting a suit In some court 
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or other This right need not be conferred 
by anv statute. The right to institute a 
suit to seek remedy for infringemment of 
his right or for protection of his right 
could be exercised unless some provision 
of law expressly or impliedly bars the 
cognizance of such suit, This is the prin- 
ciple embodied in Section 9 of the Code of 
Civil Procedure, 1908. That section reads 
us: 


“9. The courts shall (subject to the 
provisions herein contatined) have juris- 
diction to try all suits of a civil nature 
excepting suits of which their cognizance 
is either expressly or impliedly barred. 


Explanation: A suit in which the right 
fo property or to an office iS con- 
tested is a suit of a civil nature. not- 


withstanding that such right mav depend 
entirely on the decision of questions as 
to religious rites or ceremonies.” 


24, There is no Case that cogni- 
zance of suits such as the one before us 
is expressly or impliedly barred. If the 
Suit is one of a civil nature. the court 
will have jurisdiction to try it. We may 
observe at the outset that this is not the 
approach made to the question by Vara- 
daraja Iyengar J. in the decision referred 
to by us earlier or in the precedents re- 
lied on bv the learned Judge. In the con- 
text ofthelaw ofour country. this is the 
question which appears to be pertinent. 


25. The courts deal with auestions 
which relate to rights of citizens and not 
matters which are purely social such as 
questions relating to caste or auestions 
relating to religious ceremonies. Even in 
those classes of cases where such aues- 
tions arise, if the question as to any right 
to property or anv civil right is also in- 
volved and that cannot be decided with- 
out the determination of the question of 
religious rites or ceremonies those may 
be decided by the civil court. The word 
‘civil’ when used as an adjective to ‘law’ 
has been understood bv the Allahabad 
High Court as meaning “pertaining to 
the private rights and remedies of a citi- 
zen as distinguished from criminal. poli- 
tical etc.” (Keshav Gupta v. Ghavur Ali 
Khan AIR 1959 All 607). The dictionary 
meaning of the term ‘civil’ is also in suw- 
port of this definition. The term ‘civil’ 


means ‘of citizen.’ Therefore a suit 
brought for the enforcement of 
rights or obligations of a person 
as a citizen of a State is a suit of 


a civil nature, The civil right may 
arise from ownership of property. 
“from the right to office or from 
Status or from statutes. As an owner 
of property a person is entitled to 
keep undisturbed person secure his 
title to the property and even seek dec- 
laration where a cloud is cast on his title. 
He mav seek recovery of possession of pro- 
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perty where it has gone into the posses- 
sion ofanother and heis entitled to im- 
mediate possession. He can seek an injunc- 
tion from courtrestraining any attempt at 
forcible taking of possession by anothen 
If he apprehends commission of waste in 
the property he can seek an order of res- 
traint bv wav of iniunction, All these 
Suits are suits where he seeks to protect 
his right to property and therefore these 
are suits of civil nature. Where he seeks 
to protect his property by having the, 
boundaries of his property demarcated 
from that of his neighbour apprehending 
that the neighbour would otherwise tres- 
Pass upon his property claiming it as his 
own it appears to us to be in the category 
of suits where such person seeks to pro- 
tect his rights to property. We cannot 
find any reason to assume that such a suit, 
is not one of a civil nature. 


26. Tracts of lands which are 
either unsurveyed or which are forest or 
barren area owned by neighbouing pro- 
prietors are now and then seen to be 
without any definite boundarv marks. In 
regard to such land there mav be cases 
where the owners do not exercise acts 
of possession and possession very often 
is deemed to follow title. In regard to 
such land disputes mav arise as to where 
exactly should the boundaries be drawn. 
It would not be a case where either party 
denies the title of the other, but there 
mav be bona fide dispute between the 
parties as to where they should draw the 
line to demarcate their respective hold- 
ings. It is only when one of the parties 
or both of them think of exercising acts 
of possession in the land that this dispute 
will come into focus and then. if they 
cannot settle the matter between them-~ 
selves the consequence would be that 
each one would try to take possession of 
the property which is claimed as that of 
the other. It is only natural that then 
they think of resorting to the civil court 
to settle the dispute as to the boundary. 
If a person who apprehends trespass to 
his property has a right to approach a 
civil court to protect his possession, we 
see no rational difference between such 
a case and the one where a person has 
reasonable apprehension that in the ab- 
sence of a definite boundary demarcated 
on the spot his title and possession mav 
be in jeopardy. If a person could come to 
a court for declaration of his title to pro- 
perty and removal of the cloud on his 
title even though there is no actual en- 
croachment or infringement upon that 
title, but only because he has sufficient 
Treason to apprehend an imminent infrin-~ 
gement, we do not see anv reason why a 
suit for determining the dispute as to the 
boundaries. very often in apprehension of 
a trespass in the event of that dispute 
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not being settled by court, should not lie 
in Court. Of course whether on the facts 
of a case there is any cause of action for 
the suit is a different matter altogether. 


27. It is not contended even by 
counsel for the first defendant that the 
plaintiff will not be entitled to seek deter- 
mination of boundary in any suit what 
Soever. Even according to counsel, in a 
suit for recovery of possession he can 

seek determination of the boundary but 
the relief must be not merely for deter- 
mination but also for recovery. We do 
not see how this has any relevancy on 
the question whether the suit for settle~ 
ment of boundaries is or is not a suit of 
a civil nature. If it is, Section 9 of the 
Code of Civil Procedure enables the suit 
to be filed and there is no express or 
implied bar under any of the provision 
of the Statutes by reason of which the 
suit could be held to be not maintainable. 


28. We can also state from our 
experience at the bar that this type of 
Suits are not unfamiliar to this part of 
our country. In fact in several areas of 
the State suits for determination of 
boundaries when the boundaries between 
the holdings are disputed are a matter of 
common occurrence and the maintainabi-~ 
litv of such suits have not. till recently. 
been doubted. 


29. As we indicated, earlier in 
this judgment. the auestion which we 
have dealt with here bad not been 
adverted to in the decision of the learned 
Single Judge in (1958 Ker LJ 1177). The 
learned Judge relies on a decision in the 
English case (1817) 35 E.R. 997) which 
had been referred to in Kavasii v. Hor- 
masji ((1905) ILR 29 Bom 73). It is only 
proper that we refer. in brief. to the 
rae law on the subiect, in this con- 
ext. 


30. Bills to settle boundaries had 
been entertained in English courts from 
very ancient times. from so early as the 
reign of James the Ist. The jurisdiction 
of the English courts to issue commissions 
to ascertain boundaries is verv ancient. 
But its origin is not free from doubt. The 
rigour of the technical forms of action 
was relieved in England bv the exercise 
of the equity jurisdiction of the court of 
Chancery. It is this jurisdiction ‘which 
gave relief to parties where relief could 
not be had by wav of one or other of the 
technical forms of action which were re- 
cognised in the courts of law in England. 
In cases of bills for settlement of boun- 
daries it was to the Chancery Court that 
resort was made by the parties and there. 
fore in the grant of reliefs in such suits 
the courts had been considering whether 
there were grounds for exercise of the 
equitable jurisdiction of the court. Lord 
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Keeper in the leading case Wake v. Con- 
years ((1759) 38 E. R. 712) was of the view 
that suits for determining boundaries 
ordinarily came to the Court of Chancery. 
under the equitv of preventing multipli- 
city of suits. He observed thus: 


" ecccoseeere they have been sometimes 
attended with more expense than if all 
the suits which they apprehended, and 
which they were brought to prevent, had 
actually been tried at law.” 


The learned Judge laid down the dictum. 
which has been followed in many later 
cases, that:— 


“This court has. in mv opinion. no 
power to fix the boundaries of legal 
estates, unless some eauity is superindu- 
ced by the act of the parties. as some 
particular circumstance of fraud: or con= 
fusion, where one party has ploughed too 
near the other, or the like; nor has this 
court a power to issue such commissions 
of course as here prayed.” 


It mav be noticed that the conditions for 
the cognizance by a court of a Bill for 
the determination of boundaries were 
laid down only because the court was 
not obliged in law to exercise its juris- 
diction and if it was the eauitable juris- 
diction that had to be exercised. eauity 
must be shown. Confusion of boundaries 
by itself was. according to Lord Keener, 
a circumstance of 2auity which would be 
sufficient for the exercise of the jurisdic- 
tion of the court of Chancery just as 
fraud was another similar circumstance. 
This decision of Lord Keeper was followed 
by Grand M. R. in ({1817) 2 Mer 410). The 
Master of the Rolls in that case expressed 
the view that for this species of relief, 
plaintiff must lay a foundation not merely 
by showing that the boundaries are con- 
fused, but that the confusion has arisen 
from some misconduct on the part of the 
defendant, or those under whom he 
claims, of which the plaintiff had a right 
to complain, and which renders it in- 
cumbent on him to co-operate in re-+ 
establishing them. This view has been fol- 
lowed by Lord Eldon in Miller y. War- 
mington ((1830) 1 J & W 484). It is nof 
necessary to go further into this question 
since we see no warrant to follow the 
English law based. as it is. upon its pecu- 
liar historical background. The question 
in the Indian context is not whether anv 
equitable consideration has to be shown 
before a plaintiff in a suit gets the relief 
and therefore what was said in the deci- 
sions of the English Courts on this par 
ticular form of action mav not have rele- 
vance here. As we pointed out earlier in 
this judgment. the only auestion that may 
De relevant to the issue in a suit of this 
nature in the Courts in India is whether 
the suit is one of a civil nature. Once if 
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is shown that it is, no other question 
would arise and the courts will have to 
entertain the suit and trv it on the merits, 
The decision in ((1905) ILR 29 Bom 73) 
which has also been referred to by Vara- 
daraja Iyengar J in (1958 Ker LJ 1177) 
has also simply purported to follow the 
English cases without considering how far 
the law should be applicable to this 
country. We, therefore, are of the view 
that the decision in (1958 Ker LJ 1177) 
has not laid down the correct law and has 
therefore to be overruled. 


31. Now we will come to the 
merits of the dispute and the evidence in 
the case bearing on it. Whatever might 
have been the difference between the 
parties earlier, after they settled these dif- 
ferences under Ext. A3, what remained 
to be determined was only the boundary 
line in accordance with the terms of that 
agreement. Admittedly. on the spot there 
is a thodu flowing from Kodappadimala 
and passing along the eastern side of the 
property held by Parambattu Velayu- 
dhan and his son Damodaran. Reference 
in Ext. A3 is to that thodu. The parti- 
cular point referred to in that thodu has 
to be found out and a line has to be drawn 
from that point to Muthalamarappan Mala 
on the west. That point is said to be at 
the bend where the thodu flowing from 
east fo west turns south. As there is no 
dispute about the identity of the Kodap- 
padi thodu, the only question could be as 
to where exactly this thodu. after flowing 
from east to west turns southwards and 
that is really the controversy between 
the parties. In the plan. Ext. C6. the 
commissioner has noted this point as the 
point D and has drawn a line from point 
D to point B which is on the west and 
which is said to correspond to the nor- 
thern portion of the Muthalamarappan 
Mala. Therefore, the line DB could be 
taken as the boundary line in case the 
location of the south-eastern point 
as point D has been properly made. 
We may observe here that the plain- 


tiff has a case in his evidence as 
PWI that the south-eastern point 


is a little further south than point 
D and that point has been shown by him 
and marked as point M. According to him 
MN should be the boundary line and not 
DB. As there is actually no boundary on 
the spot and the respective parties are 
anxious to get aS much as possible for 
themselves, this attempt of the plain- 
tiff in the box. without anvthing to sub- 
stantiate it, as found bv the court below. 
could only be considered as an attempt 
to bring the southern boundary further 
down so as to get a little bit more area. 
It has been found that there is no bend at 
point M agreeing with the description in 
Bvt A2 and nathing has heen chown to 
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the contrary. Therefore the further case 
of plaintiff as PW1 may be dismissed as 
untenable. The question would then be 
waether the correct line should be that 
marked as BD in Ext. C6 plan or that 
Which is further north not marked in the 
plan a boundary to which we will refer 
when discussing the case of the first de- 
fendant in this behalf. 


32. Considerable part of the judg- 
ment of the court below has been devoted 
to the discussion of the boundaries as 
mentioned in the respective documents 
of both the parties and it would appear 
that the decision of the case should. ac- 
cording to the court below. primarily 
rest upon an appreciation of the bounda~ 
ries noticed in the documents. This ap- 
proach may not be quite correct in this 
case. The property purchased by the 
Plaintiff under Ext. A-2 could very well 
be identified even without resolving the 
location of the boundaries mentioned in 
the schedule to that document as the sale 
deed Ext. A-2 was accompanied by a 
plan Ext. A-16 which clearly showed 
what the property dealt with was. There- 
fore, if the idea is to find out what 
exaztlvy was the area the plaintiff dealt 
With under Ext. A-2 Ext. A-16 plan will 
be pf assistance and the emphasis nor- 
mally placed on the location of the dis- 
puted boundaries mentioned as bounda- 
ries of the property in the body of the 
document may not be placed here. There 
is the further fact that the parties have 
settled their disputes and acknowledged 
their respective title and therefore the 
question as to what exactly was the area 
comprised in the respective documents 
of title may not be decisive in this case. 
If the plaintiffs title deed purports to 
be for a property even lying south of the 
plot ACBD as contended by the plaintiff 
and by Ext. A-3 what was done was to 
limit the plaintiff’s claim up to the line 
BD, then the question as to what exactly 
are the boundaries of the plaintiff’s pro- 
perty or defendant’s property as describ- 
ed in their respective documents of title 
may not be verv material. However a 
decision on the question as to what was 
intended by the plaintiff to be taken 
under Ext. A-2 sale deed or what was 
the rmropertv purportedlw dealt with by 
the first defendant and his predecessors 
is quite easv in this case. Admittedly, 
what was sold under Ext. A-2 was the 
property covered by Ext. A-I what was 
so sold was indicated in the plan Ext. 
A-16. Considering the location of the 
property so sold under Ext. A-2 as noticed 
in Ext. A-16 plan with reference to the 
property marked in yellow colour in Ext. 
C-6 plan prepared by the commissioner, 
it is easv to find that Ext. A-2 property 
is the vellow marked nortion in Ext C-A 
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One important fact to be noticed is that 
Ext. C-6 plan shows a channel or river 
(we are referring to it in these terms 
because it is referred to as a thodu and 
also a puzha in the documents) lies all 
along the western boundary of the plot 
ACBD as also the property lying south 
of it and a Similar channel or river lies 
on the east and these meet in the south 
so much so that ACBD as well as the 
portion south of it is enclosed within the 
said watercourse. This watercourse is a 
pronounced land mark. There cannot be 
any dispute about its location and in fact 
there is none. The same watercourse is 
located in Ext, A-16 plan. The entire 
property lving inside the watercourse 
was taken as plaintiff's Cheerothumkalam 
estate under Ext. A-2 sale taken by 
plaintiff. That is limited to the line BD 
in Ext. C-6 plan. This shows that at the 
time of Ext. A-2 plaintiff’s case was that 
his property jay even further south. that 
it comprised the entire property Iving 
within the watercourse whereas in Ext. 
A-3 agreement he limited his claim up to 
the line BD or whatever is to be fixed 
as the boundary line in terms of Ext. A-3 
leaving a substantial portion of forest 
area on the south as puthenneedikamala. 
Once this is borne in mind. it is easy to 
understand the reason for location of 
puthenpeedikamala of the first defendant 
as on the Southern side of Kodanpadi- 
thodu in Ext. A16 plan. The attempt. 
then, apparently. was to displace the first 
defendant’s property bevond the water- 
course and that. apparently. based upon 
a claim for the entire property within the 
watercourse as part of Cheerothumkalam- 
mala. Therefore the description of put- 
henpeedikamala as the southern boun- 
dary in Ext, A2 and its location as lving 
south of Kodappadithodu in Ext. AJl6 are 
consistent with the case of the plaintiff 
when he took Ext. A2 thouch plaintiff has 
given up that case now bv conceding the 
title of the first defendant to some por- 
tion within the watercourse. The court 
below, without realising this situation, ob- 
served in paragraph 21 of its iudgment 
that “puthenneedikakunnu in Ext. A16 is 
shown as lving to the south of Kodappadi 
thodu and it is also shown as lying ad- 
jacent to Kodappadimala. at the _ east. 
This is totally incorrect.” 


33. It is also easy to find that the 
documents of title relied on by the first 
defendant also take in property -in the 
south lying within the watercourse. What 
is its northern boundary, and whether it 
extends beyond BD on the north are 
matters which may not be evident on the 
face of these documents but that the pro- 
perty is within the watercourse is appa- 
rent. The result is that while the dis- 
puted portion is seen Comprised in the do- 
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cuments of title of the plaintiff and his 
predecessors-in-interest, .though put~ 
henpeedikamala takes in property within 
the watercourse. which is of course a part 
of the property covered by Ext. A2. it is 
not possible to say on the description in 
the documents of title of the first defen- 
dant that it extends beyond the line BD. 
In fact no attempt has been made before 
us to indicate that this is the case nor is 
this seen considered by the court below 
in its judgment, However, apart from 
this, in view of Ext. A3 settlement reach- 
ed between the parties agreeing to the 
boundary line between the properties, 
and leaving only the question of determi- 
nation of that line on the spot we are con= 
cerned with the question of locating that 
boundary in terms of Ext. A3. 


34. The attempt must be to find 
out the point in Kodappadithodu where 
the thodu bends southwards after flow- 
ing east to west. It must be observed that 
at no Particular point does this thodu 
flow exactly from east to west. The best 
that could be said is that the thodu at 
some point flows from north-east 
to south-west. Whether it be the 
plaintiff's case of location or the defen- 
dant’s case of location, it has to be taken 
that such flow is not exactly as east to 
west flow as mentioned in Ext. A3. From 
point Atopoint D the flowis from north 
west to Southeast and that has to be 
taken as necessarily involving a flow of 
the thodu from east to west if there is 
No portion of the thodu which agrees more 
with this description. It is also seen from 
the plan that at point D the flow turns 
from that point to southwards and that 
is along the eastern portion of Velayudhan’s 
property. This is the reason whv point 
D has been marked as the appropriate 
point, In these circumstances we see no 
reason not to hold that it is not the point 
that should be noted in accordance with 
Ext. A3. But the case of the first defen« 
dant is thatthe channel which is shown as 
Kodappadithodu though marked in the 
plan Ext. C6 as starting from point A real- 
ly starts from further north and from the 
point where is so starts there is a well pro- 
nounced flow which could be said to be 
from east to west and if that be the case, 
the point where it turns south is a point, 
much north of point A and the line should 
be drawn from that point to point C. That 
would mean that even AC will not be the 
northern boundarv but that will be fur- 
ther north. It was contended by the first 
defendant’s counsel that if D could be 
taken as the point where there is a bend 
to the south. with greater force could it 
be said that the bend at the point where 
the figure ‘97’ is noted in the plan Ext. C6 
above point A can be taken as the turning 
point southwards and though there is no 
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thodu there now there is a drv bed of 
the channel, The complaint is that the 
commissioner has not noticed this drv bed. 
DW1 who is the daughter of the first de- 
fendant stated that though she wanted the 
commissioner to inspect the dry bed. the 
commissioner did not do so aS there was 
thick forest on either side of the channel 
and the forest area was cleared only up 
to point A, She would sav that the com- 
missioner did not examine the portion of 
the channel north of it. As it is. there is 
no evidence in the case which would sub- 
stantiate the first defendant’s case that 
the Kodannadi thodu starts from further 
north of point A. There is no independent 
evidence of anv sign of a thodu which once 
existed in that area. The commissioner 
who is examined as PW2 was asked about 
it and he is very specific in his answer. 
He denied the existence of anv thodu and 
On the evidence available it is not nossi~ 
ble to displace point A so as to find some 
other point which. according to the defen- 
dant, should be taken as the point from 
which the channel starts. Nor can it be 
said that there is anv portion showing a 
marked flow from east to west along the 
ee of the property north of point 


35. It is true that In Ext C5 re- 
port filed by the same commissioner along 
with Ext. C3 plan he had reported that 
the thodu starts from the point A. that for 
a short distance. about 300 links. there is 
no water, that the thodu flows south and 
that he did not find at spot A or any- 
where north of the plot belonging to Ve- 
layudban and his son. a flow of the thodu 
from east to west or any bend towards the 
south, Of course, possibly he is justified 
in this since at no point does the channel 
really flow east to west in a marked manner 
and as we said earlier it flows only from 
north-east to south-west. When he was 
in the box this was put to him. He ex- 
plains this and this evidence substantiates 
the location of point D as the point contem- 
plated as the south-eastern boundary of 
the plaintiff's property in Ext. A3. The 
court below which has denied the plaintiff 
a decree has not disbelieved the com- 
missioner nor has it rejected the report. 
In fact the eourt refers to the commis- 
sioner as “a senior advocate of this court. 
whose competency as well as integrity is 
unquestionable.” 


36. The south-western point of the 
plaintiff's property is the point to which 
a line is to be drawn from the south- 
eastern point which has been found to 
be point D. Point B has been so located 
in Ext. C6 as wing in the northern por- 
tion of Muthalamarappan Mala. That cor~ 
responds to the description in Ext. A3. 
Muthalamarappan mala is shown as lying 
immediately west of point B in Ext. C6 
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plan. The first defendant apparentlv has a 
case that Muthalamarappan Mala is really 
a Mala lying further north, though for this 
there is no evidence in the case. That re- 
mains unsubstantiated. In fact. if it is such 
an extensive area. as is spoken to by 
DW1, then Muthalamarappan Mala would 
not have been referred to as a point to 
which a line should be drawn from the 
south-eastern corner of the plaintiff's pro- 
perty. Therefore, necessarily Muthalama~ 
rappan Mala could not be such an exten- 
sive Mala, That again goes to negative the 
first defendants case that Muthalamarap~ 
pan Mala as located in Ext. C6 on the wes- 
tern side of point B cannot be the Mutha~ 
lamarappan Mala referred to in Ext. A3. 
Apparently the attempt of the first defen« 
dant is to locate Muthalamarapnan mala 
as west of point C since, according to him, 
that voint is the south-eastern point of 
the property of the plaintiff. 


37, Parambatt Velayudhan and 
Damodaran are enioving a portion of 
Puthenpeedikamala under Ext. B6 taken 
from an assignee of persons claiming 300 
out of the 600 acres of Puthenpeedikamala. 
Thoug according to the first defendant 
that 300 acres is in the south it cannot be 
possibly said so as the claimants of the 
said 300 acres are seen to have executed 
docum2nts in respect of areas other than 
in the southern 300 acres. Parambatt Ve- 
layudhan’s plot has been located as some~ 
where immediately south of DB line. Ac- 
cording to the first defendant: if that is 
in southern 300 acres. his 300 acres must 
be furcher north and that would mean 
that plaintiff is not entitled to plot ACBD. 
Plaintiff is not bound by any arrange~ 
ment taat has been reached between those 
who took Puthenpeedikamala -nor is he 
concerned with disputes inter se between 
them. In fact. they are not agreed upon 
what grea each one took, as evidenced: 
from a litigation that arose on account of 
the discovery of a treasure-trove in a 
Portion of Puthenpeedikamala. It is under 
a will Ext. B2 that Puthenneedikamala 
happened to be obtained by the neices and 
sons of the original owner in eaual halves. 
That does not mention anv division into 
northern or southern halves. In these cir- 
cumstances the fact that Velavyudhan, 
who took a document under some parta 
owners of Puthenpeedikamala is In oc 
cupation of a portion immediately south 
of BD Hine will not be sufficient to assume 
title of the first defendant to 300 acres 
further north of it. There are two docu~ 
ments executed by part owners of Puthen~ 
peedikamala. who. according to the first 
defendant, are entitled only to the sout~ 
hern 3C0 acres and it is said that under 
these documents one Meprath Kunju 
and one, Katterkara Joseph are in 
occupation of certain portions north 
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of BD ine. This is shown in 
Ext. C6 plan. The plaintiff has referred 
to their occupation as due to recent tres- 
passes, If first defendant’s case with re- 
gard to relevancy of the location of Ve- 
layudhan's plot is to be accepted. then bv 
the same logic it would mean that the 
owners of the southern 300 acres having 
executed the documents to Meprath Kuniu 
and Kattekara Joseph, plot ACBD also 
cannot be part of the property to which 
first defendant is entitled. That js not the 
first defendant’s case. This is only men- 
tioned to show that nothing turns on pos- 
session taken or attempted to be taken 
by strangers under documents executed by 
other owners of Puthenpeedikamala so 
long as it is evident from the circumst- 
ances that all concerned were attempting 
to gat at whatever property they could so 
get at. 


39. Though we have referred to 
the identification of the property covered 
by Ext. A16 with reference to Ext. C6. we 
have to notice the fact that the boundaries 
shown in these two plans are not identi- 
cal. Valivacheerothumkalam mala, Che- 
mbanchiramala and Vynad Taluk are 
Shown as on the north in Ext. A6 plans 
whereas Valivacheerothumkalam mala 
and Chembanchiramala are shown mostly 
as in the west in Ext. C6. plan. Pannip- 
padu mala is shown as on the east in 
Ext. A16, and it is on the north-east in 
Ext. C. 6. Kodappadv mala and thodu 
are shown as in the South in Ext. A16 
plan, but as in the east in Ext. C6. plan. 
We have found that this does not in any 
way create anv difficulties in identifving 
the property. In preparing Ext. C6 plan 
the commissioner is said to have taken a 
mariner’s compass and determined the 
direction quite correctly in accordance 
with the compass. Ext. Al6 would not 
. have been prepared with the assistance of 
mariner’s compass and therefore what he 
says to be the north mav not exactlv be 
the north. If there is a total displacement 
by a few degrees. there may not be anv 
confusion with regard to the directions. 
What is significant. however. is the fact 
that the property identified with reference 
to the watercourse in Ext. Al6 is easily 
identifiable in Ext. C6. If the boundaries 
of the properties are so identified nothing 
turns on the difference in the directions 
indicated in the two different plans. 


39. Before we close, we mav also 
refer to some of the reasons referred to in 
the judgment of the court below which 
has led that court to think that Puthen- 
peedikamala must have extended far be- 
yond the line BD on the north and that 
itmay takein theentire Plot ACBD. We 
have already mentioned about the plea 
of the first defendant that if Velayudhan’s 
plot is in, the sourthern half first defen- 
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dant must get 300 acres north of it and 
so the claim to ACBD will have to be 
considered. The assumption made by the 
court below that Velayudhan’s plot must 
necessarily be in the southern half of Put~ 
henpeedikamala is unwarranted. Another 
reason mentioned bv the court below is 
that “For Plot ACBD the eastern bound- 
ary without any doubt is Kedapnadi thodu 
and Kodappadimala and the Western boun~ 
dary is Muthalarappan mala. This is con~ 
sistent with the boundaries givenin all the 
documents of title.” We are unable to ac- 
cept this reasoning of the learned Judge 
of the court below in paragraph 25 of his 
judgment. Apparently the learned Judge 
assumes that the western boundary of 
ACBD is agreed on both sides as Mutha- 
lamarappanmala. when he says “without 
any doubt.” That is the matter in con- 
troversy. Muthalamarappanmala has been 
located by the commissioner not as the 
western boundary of ACBD. but further 
south as in the case of plaintiff, while he 
has also noted where the said mala lies 
according to the first defendant. We have 


already held that there is noth- 
ing to substantiate the first de- 
fendant’s case. Hence the assump- 


tion “without any dobut” is unwarranted. 
Another reason mentioned bv the learned 
Judge to assume that plot ACBD is a 
part of Puthenveedikamala is the exist- 
ence of a long stream running east to west 
at point C in Ext. C6 plan which can, 
according to the court. form a natural 
boundary. The commissioner does not re- 
port of any such long stream which could 
have formed a natural boundary. He re-. 
fers to a small water channel and admit- 
tedly it does not reach anywhere near the 
eastern boundary. The mere fact that the 
first defendant’s daughter claimed that it 
extended further for a considerable: extent 
is not sufficient to accept her contention. 
None of the documents of the plaintiff re- 
fers to any such water channel as the 
southern boundary nor do the documents 
of the defendants refer to anv such water 
channel as the northern boundary. The 
existence of such water channel is not 
pleaded even bv the first defendant in the 
written statement as a land mark separat- 
ing the two. If. as a matter of fact. there 
was such a water channel and that did 
form the boundary of the properties. in 
the face of the case that there is no bound. 
ary between the properties of the plain- 
tiff and the defendant. one would have 
expected the first defendant to raise such 


a case much earlier than at the time when 
he is inspired bv the commissioner’s re- 
port or by the commissioner’s visit to the 
spot. Therefore. apart from the fact that 
there is no reason to assume that there is 
a water channel. there is no such case for 
the parties earlier and the circumstances 
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do not indicate that there is any good 
faith in the plea that there is a water 
channel from point C which could form 
the northern boundary. In fact there is no 
case that the water channel flows from 
point C to the point on the north-east 
which is claimed by the first defendant as 
the north eastern boundarv of pro- 
perty. The mere fact that PW1 denied the 
existence of a channel at this point may 
not be verv material. The commissioner. 
as PW2, has confirmed onlv what he has 
said in the report and nothing more. 


40. There is a Teference in the 
judgment of the court below to 
Ext, Bi9 written by one K. P. 
Damodaran Menon to the first de- 


fendant’s daughter. DW I. (It is said 
that the said Damodaran Menon is the 
power of attorney holder of the plaintiff 
and in Ext. B19 he had admitted the tittle 
of the first defendant to the disputed pro- 
perty. Neither of these appear to be cor- 
rect, Of course, Damodara Menon was the 
power of attorney holder of the plaintiff, 
but he became one onlwv later. when he 
wrote he did not hold that power. There 
is nothing in Ext. B19 which is of assist- 
ance to the first defendant. Damodara 
Menon only offered to purchase the 300 
acres of Puthenpeedikamala belonging to 
the first defendant at the rate of Rs. 100/- 
per acre. This is not an admission of the 


right of the first defendant to 
the property lying north of the 
„lne BD. It mav also þe possible 


' that this was written to the first defen- 
dant to avoid any disputes with him. 


41, There was a suit for partition 
filed by one Devaki Amma as plaintiff 
against the first defendant and others for 
partition and recovery of possession of 
their share in Puthenneedikamala shown 
as having 600 acres. The first defendant in 
this suit was the first defendant in that 
suit also. It was found by the court below 
that the said decision was not res judicata 
_ against the plaintiff here who was the 57th 
“defendant therein. Theré was no claim to 
the plaintiff’s propertv in that case and 
if that be the case. nothing turned on the 
judgment in that case. Nevertheless the 
court below seems to think that the judg- 
ment js relevant. 

42. We find that on the materials 
available the best has been done to locate 
the south-east and south-west points of 
the plaintiff’s property which are the ones 
in dispute. In the absence of anv evidence 
on the side of the first defendant to show 
that this location of points D and B based 
as it is on the materials already adverted 
to is wrong. we do not think that the 
court below was right in finding that 
plaintiff had no title to ACBD. 


43. Now we come to possession. 
Possession is considered. independent of 
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title as the court below has taken the view 
that title has not been proved. This ap- 
proach mav not be correct in view of our 
finding that title to the pronerty up to 
the line BD has been proved. The property 
is private forest land. At all material 
times it was so. Such land cannot be alie~ 
nated without the permission from the 
District Collector, Trees cannot be felled 
without obtaining permit from the Col- 
lector, Plaintiff did move and obtain the 
permit prior to the suit. But, of course, 
that by itself will not establish plaintiffs 
possession. But the nature of the land is 
such that plaintiff cannot be exnected to 
prove exercise of acts of possession. In 
regard to such Jand the normal presump- 
tion that possession follows title may be 
available and therefore though the plain- 
tiff has got a dutv to prove possession to 
justify the fniunction that duty is dis- 
charged when once title is shown and the 
circumstances also show that the pro- 
perty is one in regard to which it is not 
possible to expect either partv to adduce 
evidence of acts of possession. In these 
circumstances the oral evidence of PWE 
or that of DW1 as to possession may not 
be material. In fact the evidence is not 
of much assistance. 


_ We therefore hold that the plaintiff 
is entitled to a decree as prayed for by 
him. The boundary between the property 
of the plaintiff and that of the defen- 
dants would be demarcated as the line 
BD in Ext. C-6 plan. The defendants will 
be restrained from trespassing upon the 
plot ACBD by an order of perpetual in- 
junction. Since there is no evidence on 
the question of daraages, as found by the 
court below, the plaintiff is not entitled 
to a decree in regard to this and hence 
the suit should fail to that extent. No 
relief is awarded against the second de- 
fendant. The appeal is allowed to the 
extent indicated above. In the circums- 
tance of the case. plaintiff will get 3/4th 
of his costs from the first defendants in 
both the courts and the defendants will 
suffer their costs. 


VISWANATHA IVER 
agree with the reasonings and the 
conclusions of my learned brother, 
Since we are overruling the deci- 
sion of a learned Single Judge of this 
Court in (1958 Ker LJ 1177) I wish to 
add a few lines of mv own regarding the 
maintainability of a suit for fixation of a 
boundary separating two adioining pro- 
perties belonging to different owners. 
The learned Single Judge. relying on a 
Bombay decision and an English case, 
has taken the view that to maintain such 
a suit there must be some confusion of 
boundaries and that confusion must have 
been caused by the misconduct of the 
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opposite party or anybody claiming under 
him. On that ground certainly a suit will 
lie as there is a cause of action. But that 
does not exhaust the grounds on which 
a suit of that nature will lie. The rights 
of an owner of lands are largely negative 
that other people shall do nothing to in- 
terfere with his eniovment. As the owner 
of one piece of land is under a legal duty 
not to interfere with the possession and 
enjoyment of the owner of a neighbour- 
ing land as part of that duty or for its 
performance rather, he must know the 
limits of the neighbour’s land. When the 
latter seeks his co-operation to fix the 
dividing line separating his property he 
must respond to it. If he refuses to co-one- 
rate or claims to have the dividing line 
drawn in a different wav than that put 
forward by the neighbour there is an 
uncertainty or a threat to or a cloud cast 
to the right of the possession of the land 
of the neighbour and the latter can 
approach the court seeking redress. 
It may not be possible for him to 
seek recovery or seek  iniunction 
as a main relief in that that relief 
will depend on the fixation of the divid- 
ing line. The main relief can be one for 
fixation of boundary and the other reliefs, 
if necessary. will be consequential or 
identical. 


45. Disputes as regards the loca- 
tion of boundary separating adiacent 
lands of different owners may arise under 
ever So many circumstances. One common 
instance is where portions of a survev 
field are transferred or allotted to dif- 
ferent persons without mentioning either 
the side measurements or other necessary 
measurements to fix the veometrical 
shape of the plot at the spot. The area 
and location alone mav have been shown 
in the transfer deed or the partition deed. 
Without changing the location. the area 
conveyed or allotted may be sought to be 
located in one or more alternative geome- 
trical shape by one owner. This mav clash 
with the claim of the other person to 
have his area located in a particular geome- 
trical shape. Again. any one party may 
wish to have the limits of the area be- 
longing to him demarcated so that he may 
either enclose the area ta prevent tres- 
pass oF to exercise acts of possession 
without encroaching into the neighbour- 
ing plot. If the other party on demand 
does not co-operate, a cause of action arises 
to have the limits of his property deter- 
mined through court. Again the property 
conveyed or allotted mav have been des- 
eribed only with reference to neighbour- 
ing properties. Those properties may or 
may not have been limited in extent and 
shape to a survev field. In that case. a 
fixation of the boundarv of those pro- 
perties may be necessary to fix the 
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boundaries of the properties conveyed or 
allotted. If there is no co- -operation in 
doing that, that may result in a dispute. 
These instances are only illustrative and 
not exhaustive. All these disputes are dis- 
putes of a civil nature and they can form 
the subject matter of a suit under Sec- 
tion 9 C. P. C. There is no express or 
implied bar under any other law. The 
provisions of the Survey and Boundaries 
Act do not bar such a suit. It only provi- 
des one remedy. If the provisions of the 
Survey and Boundaries Act are resorted 
to by any party. the authorities under 
that Act mav investigate and arrive at a 
decision regarding the demarcation. That 
decision is subject to a result of a suit. 
The dissatisfied party may go to a court 
and claim the fixation of the boundary 
by the court. That confirms the view that 
a suit to fix the boundary separating two 
neighbouring properties will lie. Accord- 


ing to me. whenever there is a dispute. 
between two parties as regards the loca- ` 


tion of a boundarv separating their neigh- 
bouring properties and if on a demand to 
co-operate in fixing that boundary it is 
not given. a suit will lie at the instance 
of the demanding party. So I agree with 
my learned brother that the decision in 
(1958 Ker LJ 1177) is not correct and has 
to be overruled. 

Appeal allowed. 
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O. P. No. 3354 of 1969, D/- 31-8-1973, 
(A) Kerala Land Acauisition Act 
(21 of 1962), Section 52 (1) — Kerala 


p 


Land Acquisition Rules (1962), Rule 7 —7~ 


Withdrawal of acquisition — Grounds 
for — Validity. 


Per Gopalan Nambiyar and George 
Vadakkel, JJ. (G. Viswantha Iyer J. 
Contra.): 


Right and obligation of Government 
to acquire land is subject to their liberty 
to withdraw from acquisition. so long as 
possession of land is not taken and except 
in the case provided for in Section 38. 
No written order for reason is necessary 
for withdrawal. Notification is sufficient, 
Rule 7. however, require that Govern- 
ment should apply its mind to the aues- 
tion. Considerations of hardship and extra 
expenses, though not strictly tenable in 
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law. are not so irrelevant and extrane- 
ous grounds as to indicate total non-appli- 
cation or misapplication of mind. 
(Para 6) 
Proceedings were started for acaui- 
sition of land for construction of bus- 
stand. As regards 5 cents out of 80 cents 
of such land. objection was taken bv the 
individual owner. who had constructed 
a building over the piece of 5 cents. 
Government asked the Panchayat to ex- 
clude that much portion from acquisition 
but the Panchayat not being agreeable. 
the Government dropped the acquisition 
proceedings on grounds of hardship and 
extra expenses that would be incurred: 
Held that the Government order of 
withdrawal was not improper or mala 
fide. AIR 1970 All. 414 (FB) and AIR 
1970 SC 1576 Ref. (Para 7) 
Viswanatha Iver. J. (Contra) — Power 
to withdraw acquisition proceedings is 
intended to be used only in cases where 
it has to be exercised in the interest of 
the State or the authority for whose 
public purpose the acquisition proceeding 
was started. This special power is nor- 
mally exercised when. on passing the 
award, the Government finds that it is 
seriously misled by an underestimate of 
the value of the land. In cases where the 
case falls under Sec 38 or where posses- 
Sion has been taken. there is no scope 
for the exercise of the power. In all other 
eases. the Government have a libertv. 
Liberty is not licence but only discre- 
tionary power which cannot be unlimit- 
ed or unfettered. If a publie pur- 
pose is in conflict with an individual’s 
claims the individual’s claim must subor- 
dinate to the public purpose. 
(Paras 14. 16) 
True, it is not necessary that the 
withdrawal must be by a speaking order 
but the Government should not exercise 
the power so aS to frustrate the poliev 
and object of the Act. and if it were to 
appear that that is the effect of the order 
of the authority, the court is entitled to 
interfere. (Para 17) 


If the Government’s view was that 
the balance area is sufficient for the 
purpose of the Panchavat and a partial 
withdrawal is permissible, that was a 
matter which should have been taken 
into account instead of proceeding to 
withdraw the entire acquisition. The re 
fusal by the Panchayat of the private 
individual’s request for exclusion seems 
to have influenced the Government very 
much in withdrawing the entire acauisi~ 
tion. The action was verv much near a 
punitive step which is unsustainable 
in law and has to be quashed. Case law 
discussed, (Para 18) 

(B) Constitution of India. Art. 226 


w~ Proceeding under — Nature and scone 
tora Haw iE YT O_o 
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— Not appellate but supervisory and 
limited, 

In writ proceedings High Court 
is not sitting in appeal over the decisions 
of the lower Courts or Tribunals or orders 
of Government. Therefore. unless grounds 
for interference are made out. High 
Court in writ proceedings will not inter- 
fere. Jurisdiction is supervisory and 
limited. (Para 6) 

(C) Interpretation of Statutes — Dis- 
cretionary and statutory powers — Exer- 
cise of — Duty of Court. 

Per Viswanatha Iver. J.:— The 
Statutory power must be exercised for 
promoting the policy and obiect of the 
Statute and not to frustrate them. If bv 
reason of having misconstrued the Aci 
or for anv other reason the authority 
uses the discretion so as to thwart or run 
counter to the policy and objects of the 
Act, the person aggrieved must certainly 
be entitled to the protection of the court 
1968 A. C. 997 Rel. on (Para 15) 


T. M Krishnan Nambivar. V. Sivara~ 
man Nayar. K. C. Sankaran and T. V 
Ramakrishnan. for Petitioner: M. A. 
Manhu. Govi. Pleader for Respondents. 

GOPALAN NAMBIVAR J. (For 
himself and for George Vadakkel J.):— 
This writ petition was heard by a Ful! 
Bench and disposed of bv judgment dated 
oth October 1972. It was held that the land 
acquisition proceedings which had been 
sez afoot. had not been validly withdrawn 
by the issuance of a notification as re- 
quired by Section 52 (1) of the Kerala 
Lend Acquisition Act read with Rule 7 
of the Rules The Government was there- 
fore directed to proceed with the land 
acquisition until the same is duly termi- 
nated bv a notification of withdrawal] or 
otherwise. Review Petition No. 91 of 1972 
was then filed by Respondents 3, 5 and 6. 
pointing out that there was in fact a noti- 
fication dated 19th August 1969 (produced 
as Ext, R-l with the review petition) 
issued under Section 52 (1) of the Act 
by which the Government withdrew 
from the land acquisition proceedings 
The review petition was allowed. This 
writ petition has accordingly come on 
for re-hearing. 


2. The facts are briefly these: 
Atout 80 cents in R. S. No. 52/3-B of 
Taliparamba amsom. was notified for 
acquisition under Section 3 of the Kerala 
Land Acquisition Act. by publication 
made in the Gazette dated 31-8-1965 
(copy Ext. P-1). The acquisition was in 
pursuance of a requisition bv the Tali- 
Paramba Panchayat for the construction 
of a bus-stand. The building and the im- 
prevements on the plot notified for ac- 
quisition. were inspected and valued at 
Rs, 2.898. 79. Objections to the proposed 
acquisition were filed by the 3rd Res- 
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pondent under Section 5 of the Act. 
Enquiry was held on 6-11-1965. and re- 
port to the Board of Revenue was sub- 
mitted on 16-2-1966. The Section 6 decla- 
ration was approved on 24-5-1966. and 
published in the Gazette dated 14-7-1966. 
At that stage. O. P, No. 2878 of 1966 was 
filed by the 3rd respondent. It was dis- 
missed on 20-1-1967 on a representation 
that the petitioner therein had filed a 
representation to the Government for 
cancellation of the land acauisition pro- 
ceedings. This was directed to be disposed 
of. The said representation dated 18-1- 
1967 was dismissed on 7-8-1967. The 3rd 
respondent then filed a petition to the 
then Revenue Divisional Officer to ex- 
clude his five cents of land from the 
scheme of acquisition. This, it is said. 
was opposed by respondents 3 to 7. 
Thereafter, it was heard that the land 
acquisition proceedings had been dropped. 
Ext. P-18 dated 18-4-1969 is a conv of 
the Government Order dropping the pro~ 
ceedings. and Ext. R-1 filed with the re- 
view petition, is the notification itself, 
withdrawing the land acquisition. 


3. The only ground now urged to 
quash the withdrawal from the land ac- 
quisition and to direct the Government 
to proceed with the same. is that the 
withdrawal was directed without the 
Government applying its mind to the 
question at all. and was actuated by 
irrelevant and improper considerations. 
The reason stated in Ext, P-13 is that 
the owner of R. S. No. 52/3-B is willing 
to acquire (sic) his entire land excluding the 
five cents and the building thereon for 
the purpose of the bus-stand. and that 
the Panchayat will have to pav a large 
amount by way of compensation if the 
five cents and the building thereon is 
acquired, It was noted that the Govern- 
ment had advised the Panchayat to ex- 
clude the five cents and take acquisition 
for the rest of the land. but that the 
Panchayat was unwilling to do so. It was 
fn these circumstances that the land ac- 
quisition proceedings were directed to be 
dropped. 


4, The petitioners case is that 
the reason given in Ext. P-13 is quite 
irrelevant and .palpablv wrong. The prin- 
ciple embodied in Section 26 of the 
Kerala Land Acquisition Act was. it was 
said. that any outlay or improvements 
on the land acauired. commenced. made 
or effected without the sanction of the 
Collector after the date of the publica- 
tion of the notification under sub-section 
(1) of Section 3. had to be left out of 
consideration. Therefore it was said. that 
the improvements on the land having 
been valued at 2.898.79 and the 3rd res- 
pondent having put up a building subse- 
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considerations adverted to by the Govern- 
ment, were wholly immaterial and irrele- 
vant. Before examining this contention, 
we may point out that in Ext. P-13 the 
Government had referred to their earlier 
direction to the District Collector and the 
District Panchayat Officer to exclude the 
five cents of land of the 3rd respondent 
and the building thereon in consideration 
of the great hardship to the 3rd_ respon- 
dent and the increased expenses to the 
Panchayat. Reading Ext. P-13 as a whole 
therefore, it would not be correct to 
State that the only consideration which 
operated on the mind of the Government, 
was the expenses involved in the acaui- 
Sition of the five cents with the building 
put up thereon. Again. Sections 25 and 
26 lay down positively and negativelv. 
the matters to be taken into account. and 
to be excluded. from consideration bv the 
court in determining the compensation 
to be awarded for the land acquired. 
Strictly therefore. they are not germane 
to the consideration of adiudging the 
compensation at the stage of the award. 
But that mav not make any difference, 
as land value has to be awarded as on 
the date of the Section 3 Notification 
and not with respect to the circums~ 
tances brought about subsequently, 

5. section 52 of the Act reads as 
follows: 

"52. Completion of acauisition not 
compulsory, but compensation to be 
awarded when not completed: 

(1) Except in the case provided for 
In Section 38, the Government shall 
be at liberty to withdraw from the ac- 
quisition of anv land of which possession 
has not been taken. 


(2) Whenever the Government with- 
draw from any such acquisition. the Col- 
lector shall determine the amount of 
compensation due for the damage suffe- 
red by the owner in consequence of the 
notice or of any proceedings thereunder, 
and shall pay such amount to the person 
interested. together with all costs rea- 
sonably incurred by him in the prosecu- 
tion of the proceedings under this Act 
relating to the said land. 

(3) The provisions of Part IYI of this 
Act shall apply. so far as mav be. to the 
determination of the compensation pava- 
ble under this Section”. 


Rule 7 of the Land Acquisition Rules, 
reads as follows: 

"7 On a consideration of the obiec- 
tions and the Collector’s report thereon, 
if the Board of Revenue or the Govern- 
ment is or are satisfied that the Land 
should be acquired. the declaration under 
Section 6 shall be approved and sent up 
for publication in the gazette. If, on the 
other hand, the Board of Revenue or the 
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Government decides or decide to give 
up the acquisition a notification un- 
der sub-section (1) of Section 52 with- 
drawing from such acauisition shall be 
published.” 


6. It is plain from the above, that 
the right and the obligation of the Gov- 
ernment to acquire the land for a public 
purpose, is subiect to the liberty under 
Section 52 to withdraw from the acauisi- 
tion except (1) so long as possession of the 
land has not been taken: and (2) in the 
case provided for in Section 38. Neither 
the section nor the Rule requires the Gov-~ 
ernment to write out a reasoned order. 
before dropping the proceedings. The issu- 
ance of the notification is all that is con= 
templated. But the words in Rule 7 “de~ 
cides or decide to give up the acauisition” 
would certainly convev the ideą that the 
Government should applv its mind to the 
question. In the instant case. we are not 
prepared to sav that the considerations of 
hardship and extra expense. even though 
the ground of extra expense mav not be 
Strictly tenable in law. are so irrelevant 
and extraneous to the auestion as to in- 
dicate a total non-apvlication or misannli- 
Cation of the mind. We are not. in these 
proceedings, sitting in appeal over the 
proceedings of the Government. dropping 
the land acquisition. The province for us 
to interfere is limited: and we do not 
think that any ground for interference 
has been made out in that limited sphere. 


Ts It was argued that the Pancha- 
yat had required the acauisition for the 
purpose of constructing a bus-stand. which 
had been recognised and acknowledged by 
the Government to be a public purpose, 
to support the land acquisition: and that 
in deciding to drop the same on considera~ 
tions of hardship and extra expense, the 
Government was favourine the interests 
of a private individual. namely the 3rd 
respondent. to the prejudice of the public 
purpose disclosed. We are unable to ac- 
cept this argument. It was for the Gov- 
ernment. as a matter of policy. to decide 
the mode and the manner of acquisition 
of land, even where a public purpose is 
disclosed: and their decision to acauire is 
subiect to their liberty to withdraw from 
the acquisition under §.52. Whether on 
considerations of hardship or otherwise. it 
was open to the Government to advice 
the Panchayat. as they did. to exclude the 
five cents from out of the notified eightv 
cents. and take acauisition for the rest. 
The Panchavat. as disclosed in Ext. P-13. 
was not prepared to adopt this course. We 
do not think that. in the circumstances the 
Government’s action was mala fide. 

8. It was said again that if the 
Panchayat was obliged to take a fresh ac- 
quisition it would have been necessary to 
re-notifv the land to be acauired which 


would result in increased compensation 
and greater expense. We are not altoge~ 
ther sure whether this would be the correct 
position and whether an amendment of 
the Section 3 Notification issued. exclud« 
ing a portion of the land, would not suf- 
fice for the purpose, having regard to 
Section 21 of the General Clauses Act. We 
however express no opinion on the gues- 
tion. The Panchavat’s right under Sec- 
tion 65 of the Kerala Panchayat Act is 
orly to reauest the Government to set in 
motion the machinery of the Land Acaui- 
sition Act. Neither under the Land Ac~ 
quisition Act nor under the Rules fram- 
ed thereunder. has the Panchayat any 
right thereafter to be keard in the 
matter of proceeding with the land ac- 
quisition or dropping the same. Assum- 
ing that such a right has to be spelt out on 
considerations of natural justice, it has 
be2n amply proved that the Panchavat 
wes told to take an acauisition for seventy 
five cents. excluding the five cents of the 
3rd respondent. and that it was not agree- 
able to that course. 


9. In Bahori Lal v. Land Acauisi-~ 
tion Officer (AIR 1970 All 414 (FB)) it has 
been recognised that it is open to a person 
to make a representation to the Govern- 
ment even after Section 6 Declaration 
(alchough he has no statutory right to do 
so) to induce the Government to exercise 
its right of withdrawal of the notification. 
On principle. it appears to us that such a 
rerresentation mav well be regarded as a 
reminder to the Government to exercise 
its right of withdrawal under Section 52. 
In that view again. it is possible to sav 
that the Government’s action in with- 
drawing from the lang acauisition was 
not improper. In Governor of Himachal 
Pradesh v. Avinash Sharma (AIR 1970 SC 
1575 at 1578). it was ruled that no order 
is necessary before a withdrawal, under 
Section 48 of the Central Land Acquisi- 
tion Act. corresponding to Section 52 of 
the Kerala Act. 


10. We see no ground to interfere. 
We dismiss this petition. but make no 
order as to costs. 

VISWANATHA IVER J.:— 11. I re- 
gret that I have arrived at a conclusion 
different from that of Gopalan Nambivar 
J. My decision is given below. 

The main question arising for deci- 
Sion in this case is about the scope and 
ambit of Section 52 of the Kerala Land 
Acquisition Act, 1961. That Section is in 
the following terms: 


“52. Completion of acauisition not 
compulsory. but compensation to be award- 
ed when not completed.— 

(1) Except in the case provided for 
in Section 38. the Government shall be 
at libertv to withdraw from the acauisi- 
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tion of anv land of which possession has 
not been taken. 


(2) Whenever the Government with- 
draw from any such acquisition. the Col- 
lector shall determine the amount of 
compensation due for the damage suffer- 
ed bv the owner in consequence of the 
notice or of anv proceedings thereunder. 
and shall nav such amount to the person 
interested. together with all costs reason- 
ably incurred bv him in the prosecution 
of the proceedings under this Act relating 
to the said land. 


(3) The provisions of Part III of this 

Act shall apply. so far as mav be, to the 
determination of the compensation pay- 
able under this section.” 
Relying on the words of the section “Gov- 
ernment shall be at libertv to withdraw 
from the acquisition of anv land of which 
possession has not been taken” it is con- 
tended on behalf of the respondents that 
the power under Section 52 is wide and 
untrammelled bv anv conditions and ex- 
ercisable according to the will and plea- 
sure of the Government. It is even sug- 
gested that only a subiective satisfaction 
alone is reauired and nothing more. On 
the other hand it is contended on behalf 
of the petitioner that no such unfettered 
power has been conferred by Section 52. 
The power Can be exercised only when 
the Government is satisfied that the nublic 
purpose for which alone the acauisition 
Can be made has ceased to exist or when 
they are convinced did not exist. There is 
a further contention that in any view of 
the matter the order Ext. P-13 and Ext. 
R-1 notification withdrawing the acaui- 
sition are bad in that they failed to con- 
sider the relevant factors and in that 
matters which are extraneous to the aues- 
tion whether there should be a withdrawal 
from the acquisition are taken into ac- 
count. To understand the scone. of these 
contentions the facts stated in the original 
petition may briefly be noticed. 


12, The petitioner Panchayat find- 
ing that the existing parking place of 
buses is situated in a busy portion of 
Taliparamba town proposed to construct 
a bus stand within its limits at another 
place and for that purpose required 80 
cents of land in R. S. No, 52/3B. After 
making detailed investigation of the plot 
and after verification of the proposal, a 
requisition was made by the Panchayat 
with the Government in the prescribed 
form on 15-1-1965. The proposal was ac- 
cepted by the Government and a notifi- 
cation under Section 3 (N of the Kerala 
Land Acquisition Act was issued and 
published in the gazette dated 31-8-1965. 
Notices were also issued to the persons 
interested in the land as required under 
Rule 3 of the Kerala Land Acquisition 
Rules intimating this pronosal. After the 
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proposal was sent up and before the pub- 
lication of the notification. 3rd Respon= 
dent commenced construction of building 
at this site. As he did not stop the constru< 
ction even after the notification. the 
Panchayat caused the land to be inspected 
and a valuation of the construction that 
existed at the time of the issue of the 
notification made. Even this did not stop 
and persuade the 3rd respondent from 
proceeding with the construction. He 
filed obiections to the notification under 
Section 3 (1) before the authorities. They 
investigated into the various obiections 
under Section 5 of the Act and submitted 
a report. The Board of Revenue after con~ 
sidering the report made bv Subordinate 
authorities was satisfied that the land was 
required for a public purpose and so issued 
a declaration under Section 6 of the Act 
to the effect that the land measuring 80 
cents in R. S No. 52/3B of Taliparamba 
Amsom is needed for a publie purpose 
namely. for the construction of the bus 
Stand at Taliparamba. This was on 24th 
May. 1966. By the same notification the 
2nd respondent was directed to take 
orders for the acauisition of the land. 
Taking such orders he issued notices to the 
claimants to the land to file statements 
of their claims as required under Sec. 9 
(3) and Section 10 of the Land Acauisi~ 
tion Act. On receiving notice the respon- 
dents 3 to 5 and 7 filed an original peti- 
tion before this Court as O. P. No. 2878 
of 1966 questioning the validity of the 
declaration. Just two davs before the ori~« 
ginal petition was heard. the 3rd resnon~ 
dent submitted a representation to the 
Government and mentioned that fact at 
the time of the hearing of the original 
petition on 20-1-1967. ‘This Court found 
that the relief asked for cannot be granted 
and so dismissed the petition. but made an 
observation that the representation filed 
by the 3rd respondent before the Govern- 
ment may be considered and orders pass- 
ed. The Government considered the 
representation and rejected the same. 
Thereafter the netitioner~Panchavat was 
pressing the 2nd respondent (The Land 
Acauisition Officer) for finalising the pro- 
ceedings for passing the award. The 3rd 
respondent again made a representation 
to the 2nd respondent for modification of 
the site of acauisition bv excluding 5 
cents of land with the building from the 
proposed acquisition. The 2nd respondent 
by a memo dated 15-5-1968 filed as Ext. 
P-6. wrote to the Panchavat asking for 
its views on the matter. The Panchayat 
found that this modification was not pos= 
sible, and wrote to the 2nd respondent to 
speed up the passing of the award. Pre- 
sident of the Panchayat also wrote to the 
District Collector on 7-8-1968 mentioning 


the urgency of the matter and requesting 


+ 


/ 
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an earlv finalisation of award proceedings. 
As no progress was seen made in the ac- 
quisition proceedings the President of the 
Panchayat again made a representation. 
but without any effect. In the meanwhile 
there was some newspaper report to the 
effect that the Government have stopped 
the acquisition proceedings. Then the 
President of the Panchayat wrote to the 
Collector drawing his attention to the re- 
port and requesting him. if the report is 
correct. to furnish a copv of the Govern- 
ment Order stopping the proceedings. 
Thereafter on 17-5-1969 the order of the 
Government dated 18-4-1969 directing the 
dropping of the acquisition proceedings 
was forwarded to the petitioner. The with- 
drawal was also notified in the gazette as 
per rules. It is in these circumstances that 
the panchayat moved this Court for a 
cancellation of the order Ext. P13 and also 
the notification Ext. Rl. Thev have also 
prayed for the issue of mandamus to res- 
pondents | and 2 to proceed further with 
the land acquisition proceedings initiated 
earlier. 


13. Respondents 1 and 2 have filed 
a counter affidavit in which it is stated 
that it is open to the Government to with- 
draw the acauisition preceedings and thev 
have decided to drop the proceeding tak- 
ing into consideration the fact thata large 
amount will have to be paid by the Pan- 
chayat for acquisition proceedings if the 
acquisition is completed on the basis of 
the original notification and also the fact 
that the Panchavat did not agree to have 
a modification of the proposal to exclude 5 
cents of land where the building is situat- 
ed from acquisition. 


14. The first contention urged on 
behalf of the petitioner is that the power 
of the Government to withdraw an ac- 
quisition proceeding is not unfettered 
though the language of Section 52 mav 
suggest the contrary. Section 52 was en- 
acted for the purpose of reserving a power 
with the Government to drop the pro- 
ceedings even after notification under 
Sections 6 and 9 of the Act are issued and 
even after an award is passed. Legislative 
history of this Section discloses its scope. 
Section 54 of the Land Acauisition Act 
(X of 1870) was in these terms: 


“54, Except in the case provided for 
in Section 44. nothing in this Act shall be 
taken to compel the Government to com- 
plete the acquisition of anv land unless 
an award shall have been made or a re- 
ference directed under the provisions here- 
in before contained. 


But whenever the Government de- 
clines to complete anv acauisition. the Col- 
lector shall determine the amount of com- 
pensation due for the damage (if anv) 
done to such land under Section 4 or Sec- 


tion 8 and not alreadv paid for under Sec- 
tion 5. and shall pay such amount to the 
person injured.” 
This Section did not enable the Govern~ 
ment to withdraw from the acauisition 
after an award has been made or a re- 
ference directed. This was felt to be a 
hardship. The Select Committee Report 
dated 2nd February 1893 in para 12 of 
their report stated -the position thus: 


“Section 54 of the Act (X of 1870) 
gives to the Government or the public 
bodies whom it represents the nowers of 
withdrawal from land it has proposed to 
acquire. This power however must be 
exercised before the award is made. After 
award. withdrawal is prohibited whatever 
may be the circumstances. Experience has 
shown that the onlv occasion on which 
powers of withdrawal would be really 
useful are when an award has shown that 
the Government was seriously misled by 
an under estimate of the value of the 
RANG coccescssece sks we think therefore that the 


power to withdraw should be given after 
as well as before. the award. but that if 
So exercised. it should onlv be on terms 
of the most liberal compensation to the 
owner and that. if he is (not?) satisfied 
with the Collector’s offer he should have 
the same rights of reference to the Judge 
as a ease of acquisition.” (emphasis sup- 
pileg}. 


The new Section 48 of the Centra] Land 
Acquisition Act 1 of 1894 was enacted on 
the basis of this report. Section 52 of the 
Kerala Act is similar in terms to Sec- 
tion 48 of the Central Act. Section 38 and 
Section 52 of the Kerala Act make it clear 
that the owner of the land cannot insist 
except on two situations that the Govern- 
ment should proceed with the acquisition. 
The two situations are that provided for 
in Section 38 and taking possession of the 
land bv the Land ‘Acauisition Officer. In 
al] other situations there is a power given 
to Government to withdraw. It is a spe- 
cial power to liberate themselves from 
the obligation of proceeding with the ac- 
quisition. It is a.power to protect the in- 
terest of the Government as against the 
owner of the land. The owner of the land 
is entitled onlv to damages as provided 
under sub-sections (2) and (3) of Sec. 52 
if the acquisition is withdrawn. Sub-sec-~ 
tions (2) and (3) throw light on and make 
clear the scope of sub-section (1). The 
withdrawal also cannot be asked for bv 
the owner. That will be inconsistent with 
sub-sections (2) and (3). So the power 
under sub-section (1) is intended to be 
used only in cases where it has to be 
exercised in the interest of the State or 
the authority for whose publie purpose 
the acquisition proceeding was started. 
That is why the section is worded in this 
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form namely the “Government shall be 
at liberty to withdraw”. Vis-a-vis the 
owner of the land Government’s power is 
not circumscribed bv anv limits except 
those provided for in the section. This 
power is different from the exercise of 
the power under Section 20 of the Inter- 
pretation and Geneal Clauses Act. 1125 to 
cancel the notification made under Sec~ 
tion 6 of the Land Acquisition Act. That 
power is general and is not affected by 
this special power (See State of M. P. v. 
Vishnu Prasad. AIR 1966 SC 1593. para 19). 
This special power is normally exercised 
when, on passing the award. the Govern< 
ment finds that it is seriouslv misled by 
‘an underestimate of the value of the land. 
Then the Government bv exercise of this 
special power liberates itself from the 
compulsion of acauisition and pavs dama~< 
ges to the owner of the land as provided 
by sub-sections (2) and (3). There are not 
manv reported cases in which proceedings 
for acquisition taken for the public pur- 
pose of non-governmental bodies have 
been withdrawn by exercise of this power 
and the scone of the power considered. The 
cases cited on behalf of the State. namelv 
State of M. P., v. Vishnu Prasad (AIR 1966 
SC 1593). Governor H. P. v. Avinash 
Sharma (AIR 1970 SC 1576). Jethmull 
Bhoirai v. State of Bihar (1972 (1) SC WR 
390) = (AIR 1972 SC 1363) Bahori Lal v. 
Land Acquisition Officer (AIR 1970 All 
414). Doongarsee & Sons v. State of Guiarat 
(AIR 1971 Gui 46) are all cases in which 
the scope of the specia} power when used 
against the owner of the land involved in 
the acquisition proceedings came up for 
consideration at the instance of the owner. 
The only other case cited. namely Kotra- 
basappa v. Panchavya (1967 (1) Mys LJ 
405) arose when a company. for whose 
purpose certain preliminary steps for ac- 
quisition had been taken felt aggrieved 
by the withdrawal of the proceedings and 
filed a case. The Mysore High Court. took 
the view that the power under Section 52 
is unlimited and is circumscribed only by 
the limitation mentioned in the Section. 
With respect. I doubt its correctness. In 
cases where the case falls under Sec. 38 
of the Land Acquisition Act or where pos- 
session has been taken there is no scope 
for the exercise of the power. There Gov- 
ernment will have no discretion in the 
matter. In all other cases. no doubt. the 
Government have a liberty. Liberty is not 
licence. Liberty means onlv discretionarv 
power. No discretion can be unlimited or 
unfettered. It must be confined within de- 
fined limits (See Jaisinghani v. Union 
of India AIR- 1967 SC 1427 at p. 1434. 
para 14). What those limits are have been 
stated in a series of decisions. Lord 
Greene, M. R stated the principles thus 
in Associated Provincial Picture v. Wed- 


nesbury Corpn. (1947 (2) All ER 680): 


A. 1. B. 

“The law recognises certain princi- 
ples on which the discretion must be ex- 
ercised, but within the four corners of 
those principles the discretion is an ab- 
solute one and cannot be questioned in 
any court of law. What. then. are those 
principles? They are perfectly well under- 
stood. The exercise of such a discretion 
must be a real exercise of the discretion. 
If. in the statute conferring the discretion, 
there is to be found. expressly or by im- 
plication, matters to which the authoritv 
exercising the discretion ought to have 
regard. then. in exercising the discretion. 
they must have regard to those matters. 
Conversely if the nature of the subiect- 
matter and the general interpretation of 
the Act make it clear that certain matters 
would not be germane to the matter in 
question, they must disregard those 
matters. Expressions have been used in 
cases where the powers of local authori- 
ties came to be considered. relating to the 
sort of thing that mav give rise to inter- 
ference by the court. Bad faith. dishones~ 
ty — those, of course stand by themselves 
—- unreasonableness, attention given to 
extraneous circumstances. disregard of 
public policy. and things like that have 
all been referred to as being matters 
which are relevant for consideration.” 
This principle is emphasized by our Sup- 
reme Court in State of Bombav v. K. P. 
Krishnan (AIR 1960 SC 1223). Gajendra- 
vgadkar J. has observed thus at page 1230, 
paragraph ‘17:-—~ 


“Similarly it is not disputed that if 
a party can show that the refusal to refer 
a dispute is not bona fide or is based on 
a consideration of whollv irrelevant facts 
and circumstances a writ of mandamus 
would lie, The order passed by the Gov- 
ernment under Section 12 (5) mav be an 
administrative order and the reasons re- 
corded by it mav not be iusticiable in the 
sense that their propriety. adequacy or 
satisfactory character may not be open to 
judicial scrutiny. in that sense it would be 
correct to sav that the court hearing a 
petition for mandamus is not sittine in 
appeal over the decision of the Govern- 
ment: nevertheless if the court is satisfied 
that the reasons given bv the Government 
for refusing to make a reference are ex- 
traneous and not germane then the court 
can issue. and would be justified in issu- 
ing. a writ of mandamus even in respect 
of such an administrative order.” 
In Barium Chemicals Ltd. v. Company 
Law Board (AIR 1967 SC 295) the above 
decision was approved and it was observ-= 
ed thus at nage 323:— 


“Though an order passed in exercise 
of power under a statute cannot be chal- 
lenged on the ground of pronrietv or suf- 
ficiency. it is liable to be quashed on the 
ground of mala fides, dishonesty or cor- 
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rupt purpose. Even if it is passed in good 
faith and with the best of intention to 
further the purpose of the legislation 
which confers the powers. since the Au- 
thority has tn act in accordance with and 
within the limits of that legislation. its 
order can also be challenged if it is be- 
yond those limits or is passed on grounds 
extraneous to the legislation or if there 
are no grounds at all for passing it or if 
the grounds are such that no one can re- 
asonably arrive at the opinion or satis- 
faction reauisite under the legislation. In 
any one of these situations it can well be 
said that the authority did not honestly 
form its opinion or that in forming it, 
aan did not apply its mind to the relevant 
acts 

Again. in Parry & Co. v, P.C, Pal (ATR 
1970 SC 1334) the same principle has been 
affirmed. 

15. The statutory Dower must be 
exercised for promoting the policy and 
object of the statute which confers that 
power and not to frustrate them, The 
Dolicy and obiects of the Act must he 
determined by considering the Act as a 
whole and a construction is always a 
matter of law for the court. It is not pos- 
sible to draw a hard and fast line. but if 
by reason of having misconstrued the Act 

or for any other reason the authority 
uses the discretion So as to thwart 
Or run counter to the policy and obiects 
of the Act. the person aggrieved must cer- 
tainly be entitled to the protection of the 
court (see Padfield v. Minister of Agricul- 
ture, Fisheries and Food, 1968 AC 997), 
Judgment of Lord Reid. 


16. The Government is verv often 
only a machinery to acauire the land re- 
quired for a public purpose of another 
body like the Panchavat. The Panchavat 
can move the Government for acauisition. 
Section 65 of the Panchavat Act is in these 
terms: 


"65. Acquisition of Immovable pro- 
perty required by Panchavats. —- Any im- 
movable property which is required bv a 
Panchayat for a public purpose connected 
with the discharge of the functions im- 
Posed on it under this Act. or rules or 
bve-laws thereunder. or anv other law. 
may be acquired under the provisions of 
the Land Acquisition Act in force for the 
time being and on payment of the com- 
pensation awarded under the said Act. in 
respect of such property and of anv other 
charges incurred in acquiring it. the said 
propertv shall vest in the Panchayat: 

Provided that nothing contained in 
this section shall be deemed to prevent 
anv Panchavat from acauiring immovable 
property either through private purchase 
or by free surrender.” 

Local self-government authorities are 
really discharging the functions of the 
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Government on certain limited spheres. 
They can function only within the powers 
given to them under the statute, The vari- 
ous functions which they are entitled to 
carry on are enumerated in the various 
portions of the Act. Most of them are 
for the good of the public. Constructing a 
bus stand or providing other amenities for 
the good of the public are all duties which 
local authorities are obliged to provide for 
in the discharge of their duties of local 
government. For the performance of those 
duties if thev require anv land Section 65 
of the Panchavat Act enables them to ac- 
quire the land under the Land Acauisi- 
tion Act. The machinery of Land Acaui~< 
sition Act can be set in motion. The Gov- 
ernment have framed rules laving down 
the procedure to be followed by the Pan- 
chayat for invoking the powers of the 
Government for acquisition. If the Gov- 
ernment is satisfied of the public purpose 
under Section 6 of the Land Acquisition 
Act the necessary declaration will be issu- 
ed. Under Section 55 it is provided that 
if the provisions of the Land Acquisition 
Act are put in force for the purpose of ac- 
quiring land at the cost of the local au- 
thority. the charges of and incidental to 
such acauisition shall be defraved bv the 
loca” authority. The local authority is en< 
title] to appear before the Collector and 
the zourt to adduce evidence for the pur- 
Dose of determining the amount of com-~ 
pensation. But a reference cannot be claim~< 
ed bv them. Thus. one of the obiects of 
the Land Acquisition Act js to assist ac 
quisition of land for a public purpose of a 
local authority. The Government acts 
as a machinery under the Land Acauisi- 
tion Act for such acauisition. There is no 
other machinery provided for bv the Pan- 
chayat Act. Necessarily therefore before 
the power of the Government under Sec- 
tion 52 is exercised the purpose for which 
the acquisition was initiated whether that 
purpose has ceased to exist or can be 
otherwise better served must be looked 
into. After the award if it is found that 
the Government has been seriously misled 
by an underestimate of the value of land 
that mav also be a matter for considera- 
tion. If a public purpose is-~in conflict with 
an individual's claims it is well settled the 
individual’s claim must subordinate to the 
public purpose. Recognition of the private 
individual’s rights and subordinating the 
public purpose are certainly not the nolicy 
and obiect of the Act. The use of the dis- 
cretion in that wav really will be a thwar- 
ting or running counter to the poliev and 
objects of the Act. In this case that has 
beer. the result. In the instant case the 
authorities were satisfied that there is a 
public purpose. Declaration under Sec- 
tion 6 is conclusive of the purpose and 
the need. Earlier attempts by the 3rd 


respondent to preventa declaration under 
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Sec. 6 failed. His second representation 
was again looked into and reiected after 
the High Court decisionin O. P. 2878/66. 
Even that did noi deter him from pressing 

his claims again before the Government. A 
suggestion was made bv the Government 
later to the Panchayat to exclude the por- 
tion of the area to be acauired. The dif- 
ficulties and the enormous amount of com- 
pensation that may have to be paid if a 
fresh notification has to be made were 
urged by the Panchayat in answer to this 
suggestion. It cannot be said that their 
apprehensions are without anv basis It is 
doubtful that after declaration under Sec- 
tion 6 is made acauisition can be limited 
to a portion of the area notified and the 
notification withdrawn with respect, of the 
balance area Anvhow that is not a matter 
that need be considered by me at this 
stage. I can onlv say that when the deci- 
sion to withdraw was made there has not 
been anv proper appreciation of the ob- 
jects of the Act and the earlier decisions 
of the Government that this land is re- 
quired for a public purpose. 


17. It is said that the reasons given 
in Ext. P13 need not be looked into. that 
the notification Ext R1 js alone sufficient 
to effectuate a withdrawal] for Section 52 
does not enioin the Government to give 
any reasons for withdrawal. True, it is 
not necessary that the withdrawal must 
be by a speaking order. Even if it is not 
by a speaking order. as it is inherent in 
the exercise of the power bv the authori- 
ties that they should not exercise the 
power so as to frustrate the policy and 
object of the Act. if it were to ap- 
pear from all the circumstances of the 
case that that is the effect of the order of 
the authority. it appears to me that the 
court is entitled to interfere. All the more 
So is the case where the order gives re- 
asons which show that the discretion has 
not been exercised within the permissible 
limits. In Ext. P13 two grounds are men- 
tioned for passing the order The relevant 
portion of the order is in the following 
terms:— 


“Government have examined the 
whole question in detail once again The 
owner of the land in RS No. 52/3B of 
Taliparamba desom is willing to part with 
his entire land excluding the 5 cents and 
the building thereon for the construction 
of the bus stand. The panchavat has to 
pay a large amount by wav of compensa- 
tion if the 5 cents and the building there- 
On is acquired, Government have advised 
the panchavat to exclude the 5 cents of 
land and the buildine thereon. But the 
Panchayat is reported to be not willing to 
act accordinglv. 


In the circumstances. Government 
order that the whole proceedings in res- 
pect of the acquisition of land in RS 


A.L. R. 


No. 52/3B of Taliparamba amsom and de- 
som be dropped. The District Collector is 
therefore requested not to take any steps 
for acquisition.” 


The first ground. namely that if the 5 
cents of land with the building are to be 
acquired the Panchavat will have to pav 
a large amount by wav of compensation. 
is legally incorrect. Section 25 of the Land 
Acquisition Act provides for matters to 
be considered in determining the compen- 
sation. Section 26 provides for matters to 
be neglected in determining compensation 
and the seventh clause in Section 26 
reads thus:— 


“Seventhly. anv outlay or improve- 
ments on. or disposal of. the land acauir- 
ed. commenced, made or effected without 
the sanction of the Collector after the 
date of the publication of the notification 
under sub-section (1) of Section 3.” 


The notification for acquisition was 
published in the Gazette dated 31-38-1965. 
In para 3 of the counter-affidavit it is 
thus stated:— 


“It is true that the 3rd respondent 
has constructed a substantial building in 
the land after the publication of the noti- 
fication in the Gazette. At the time of 
issue of the notification. the foundation 
only had been laid on the land: but. bv 
the time the notification was published 
in the Gazette. the construction of the 
building had reached the roof level.” 


The Junior Engineer prepared a 
valuation statement on 3-9-1965 and as 
per his valuation the structure on that 
date was only valued at Rs 2.329.94. It 
is further admitted in the counter that 
the construction of the building was con- 
tinued even after the publication of the 
notification and now a substantial bujld- 
ing costing about Rs. 20.000/- is standing 
on the plot. Under Sec. 26 clause seven. 
no compensation is pavable to these im- 
provements effected after the publication 
of the notification. Therefore. the assump- 
tion that a large amount will have to be 
paid bv the Panchavat for acauiring the 
5 cents and the building is legally un- 
sustainable. 


18. The second ground stated in 
the order is that the Panchayat was un- 
willing to exclude the 5 cents. In the re- 
presentation made in Ext. P-10 the Pan- 
chayat gave their reasons for not chang- 
ing the proposal on the basis of which 
declarations had been made. They appre~ 
hended that a fresh proposal and a fresh 
notification would mean that the value 
of the land as on the fresh notification 
will have to be made which will gn to a 
very large amount. Their apprehension 
is not baseless. There is a Division Bench 
decision of this Court reported in Sreeni- 
vasa Shenov v. State of Kerala. (AIR 1968 
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Kerala 325) to that effect. So. here is a 
case where the two reasons mention- 
ed are either unsustainable in law or 
purely extraneous to the matters which 
should be taken into account in ordering 
withdrawal of an acauisition If the 
Government’s view was that the balance 
area is suffifient for the purpose of the 
Panchavat and a partial withdrawal 1s 
permissible. that was a matter which 
should have been taken into account 
instead of proceeding to withdraw the 
entire acquisition The other matters 
which should have been taken into account. 
namely whether the public purpose for 
which the acausition was proceeded with 
has ceased to exist or whether it is pos- 
sible to meet that need otherwise are 
never looked into ai all The refusal by 
the Panchavat of the private individual’s 
request for exclusion seems to have in- 
‘fluenced the Government very much in 
withdrawing the entire acauisition ‘The 
action is very much near a punitive 
step. Therefore. according to me. Ext 
P-13 and Ext R-] are clearly unsus~ 
tainable in law and have to be auashed. 
They are quashed. The Government mav 
over again consider whether there are anv 
sufficient and relevani grounds to with- 
draw the notification If there are. pass a 
fresh order. If there is none thev musi 
proceed with the acauisition. Time two 
months Ordered accordingly. 

19. There will be no order as to 


costs. 
BY COURT 


20. In accordance with the maio- 
rity view. this writ petition is dismissed 
with no order as to costs. 


Writ petition dismissed. 
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Lalithamma and Others. Petitioners 
v. Land Acauisition Officer & Special 
Deputy Collector. Respondent. 

Origina] Petns. Nos. 6114 to 6116. 
6167. 6169 6170. 6218 and 6401 of 1971, 
D/- 23-8-1973. 

Kerala Land Acquisition Act (21 of 
1962). Section 33 (2) Second Proviso —— 
Protest must precede receipt of compen- 
sation or must at Jeast be simultaneous 
— It may not be in writing. 

A protest must precede the receipt 
of payment or at least must be simul- 
taneous. It mav not be in writing but it 
must be proved that the amount was re- 
ceived under protest. Therefore. when 
cheques towards compensation are recelv~ 
ed bv the claimant without a protest his 
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reference application is not valid though 
the application was prepared prior to the 
receipt or the cheques were not encashed 
at the time the reference application was 
received by the Land Acquisition Officer. 

(Paras 2. 4) 


V. Parameswara Menon and R. D. 
Shenoi., for Petitioners. (In alj the Petns.) 
Govt Pleader, for Respondent (In all 
the Petns.) 


ORDER:— The petitioners in these 
eight cases are members of a divided 
Marumakkathavam tarwad whose lands 
were acquired by the Land Acauisition 
Officer and Special Deputy Collector 
(Land Acquisition}, Fertiliser cum Petro- 
Chemical Complex Ambalamedu for the 
purdvose of the Cochin Division of the 
Fertilisers and Chemicals. Travancore 
Limited as per awards Nos. 29 and 30 
Gated 15-6-1971 Notices dated 28-6-1971 
of the awards were sent to all the peti- 
tioners. requiring them to appear before 
the Land Acquisition Officer to receive 
the compensation awarded to them on 
8-7-1971 On the said date. all of them 
appeared either in person or throuch re- 
presentatives, and received the amounts 
awarded to them {It is stated that on the 
same dav all of them prepared applica- 
tions requiring the Land Acauisition 
Officer to refer the cases under Section 
20 cf the Kerala Land Acauisition Act. 
1961 to the appropriate court for adiudi- 
cation of their claim for enhanced com- 
pensation. The applications were sent bv 
registered post on 9-7-1971 and thev were 
received by the Land Acquisition Officer 
on 10-7-1971. The Land Acquisition 
Officer rejected the applications on the 
ground that they were not maintainable. 
Since the amounts awarded were received 
by the petitioners without protest. These 
petitions have been filed to quash the 
orders of the Land Acauisition Officer, 
and compel him to refer the cases to the 
appropriate court for adiudication. 

2. The impugned erders are based 
on tie second proviso to sub-section (2) 
of Section 33 of the Act. It is necessary 
to read sub-sections (1) and (2) of this 
Section for appreciating the contentions 
in this case:— 


“33 Payment of compensation or de- 
posit of the same in Court:— (1} On mak- 
ing an award under Section 11 or Section 
16. the Collector shall tender payment of 
the compensation awarded by him to the 
persons interested entitled thereto accord- 
ing to the award and shall pav it to them 
unless prevented by anv one or more of 
the contingencies mentioned in sub-sec- 
ton (2). 


(2) If they do not consent to receive 


it. or if there be no person competent to 


alienate the land. or if there be any dis- 
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pute as to the title to receive the com- 
pensation or as to the apportionment of 
it, the Collector shali deposit the amount 
of the compensation in the Court to which 
a preference under Section 20 would be 
submitted: 

Provided that anv person admitted 
to be interested mav receive such pav- 
ment under protest as to the sufficiency 
of the amount: 

Provided further that no person who 
has received the amount otherwise than 
under protest shall be entitled to make 
anv application under Section 20: 

Provided also that nothing herein 
contained shall affect the liabilitv of any 
person. who mav receive the whole or 
any part of any Compensation awarded 
under this Act. to pav the same to the 
person lawfully entitled thereto.” 


The only controversy is whether the 
petitioners. who admittedly received 
cheques for the amounts awarded in their 
favour on 8-7-1971. did so under protest. 
If they did not receive the amount other- 
wise than under protest. thev will not be 
entitled to apply for reference. It is not 
necessary that the protest should be re- 
corded in the receipt passed bv the per- 
son who receives the pavment. But it is 
clear from the relevant statutory provi- 
sion that the receipt of payment must be 
under protest. In other words. the protest 
must precede the receipt of payment: or 
at least it must be simultaneous with the 
receipt of payment. It is not a require- 
ment of the Statute that the protest 
must be in writing. But the person ap- 
plying for the reference must establish 
that the receipt of pavment was under 
protest. In all these cases. the petitioners 
have alleged that they had ofallv protes- 
ted against the adequacv of the compen- 
sation awarded to them. before the pav- 
ments were received. But that allegation 
is denied. and there is nothing to establish 
that allegation. The applications made for 
reference do not contain such an aver- 
ment. On the other hand. the receipts 
given by them acknowledging receipt of 
the payments show that the amounts 
were received without any protest. 
Therefore. the conclusion is inevitable 
that the cheques for the amounts of com- 
’ pensation were received bv the petitioners 
without protest. 


3. Confronted with 
situation, counsel for the petitioners 
raised a novel contention. namely that 
receipt of cheque for the amounts of 
compensation did not amount to receipt 
of the amounts. that the giving of a 
cheque amounts only to a conditional 
payment. that in such a case. the pay- 
ment takes place only when the cheque 
ig cashed. that in the instant cases. the 
cheques were cashed only long after the 
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reference applications reached the Land 
Acquisition Officer. and that therefore, 
the receipts of the amounts in all the 
cases were preceded by protest. I am 
unable to accept this contention. There 
can be no dispute on the facts of the case 
that the compensation was received by 
the petitioners in e form of cheques. 
Therefore. the receipt of the cheques 
satisfied the right of the petitioners for 
compensation, The fact that the peti- 
tioners cashed the cheques only some 
time later. or they did not cash them af 
all. has no relevaney to the discharge of 
the liability to pay compensation under 
the awards. Whether they should cash 
the cheques, or if so when thev should do 
it is only a matter which concerns the 
petitioners only. The pavment of com-~ 
pensation is effected when a cheque in 
lieu of the amount is offered. and it is 
accepted by the person entitled to the 
compensation in discharge of that liabi- 
lity. It is true that. if the cheque is dis- 
honoured. the payee has to recover the 
amount from the person who issued the 
cheque, But that would be a claim or 
action on the cheque. The aquestion 
whether the pavee can fall back on the 
original claim does not arise here, since 
admittedly all the cheaues have been 
cashed, 


å. It was also faintly contended 
by counsel for the petitioners that the 
reference applications were prepared be- 
fore the cheques were received by the 
petitioners, that the said applications 
contained protest against the adeauacv 
of the compensation awarded. and that, 
therefore. the receipts of compensation 
in the instant cases were preceded bv 
protest. though the reference applications 


Land Acquisition Officer either before 
receiving the amount or at least simul- 
taneous with the receipt. There is no‘ pro 
test until and unless it is communicated 
to the officer disbursing the payment. 
The preparation for a protest cannot 
amount to an act of protest. So even at= 
cepting the petitioners’ case that the re- 
ference applications were prepared be- 
fore the cheques were received. it does 
not help them. Unfortunate though it 
may be. the petitioners eannot escape the 
lega] bar enacted in the second proviso 
to Section 33 (2) of the Act. These peti~ 
tions are. therefore, dismissed, There will 
be no order as to costs. 

Petitions dismissed. 
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AIR 1974 KERALA 75 (V 61 C 19) 
K. SADASIVAN, J. 


Janakey. Petitioner v. Chellappan. 
‘Respondent. 


C. R. P. 459 of 1973. D/. 18-7-1973. 


(A) Kerala Agriculturists’ Debt Relief 
Act (1970). Section 4 (2) — ‘Debt’ includes 
Rent payable regarding lease of land with 
building thereon — Exemption under 
Clause (h) does not cover such rent. 


Clause (h) excluding rent pavable in 
respect of anv building. from the ambit 
of definition of the ‘Debt’ does not anniv 

` where the lease is not of the building 
alone but that of ‘Land with building 

thereon’, AIR 1966 Ker 42 (FB). Rel. on. 

(Para 1) 

(B) Kerala Agriculturists, debt Relief 
Act (1970), Section 15 (5) — Eviction pro- 
ceedings pursuant to arrears of rent (fall- 
ing within the term ‘Debt’) must be stay- 
ed under. 


Held: That since arrears of rent in 
respect of lease of land with building are 
covered within the expression ‘Debt’ evic- 
tion proceedings in respect of such arrears 
(under the Kerala Buildings (Lease and 
Rent Control) Act) must be postponed in 
terms of sub-section (5) when an appli- 
cation for settlement of debts has been 
made by the debtor under Section 15 of 
this Act. (Para 2) 


P. Krishnamoorthy and P. C. Chako, 
ae i P. H. S. Iver. for Respon~ 
ent, 


ORDER:— The revision petitioner ap- 
plied in the Subordinate Judge’s Court. 
Kottayam under Section 15 of the Kerala 
Agriculturists’ Debt Relief Act — Act 11 
of 1970 — (shortly stated the Act) for a 
full settlement of his liabilities. His assets 
and liabilities were shown in the applica- 
tion — A schedule being the liabilities and 
B schedule the assets. The onlv assets 
possessed bv him is 5 cents of land with 
a building in the Kottavam town. This 
property was mortgaged to the counter- 
petitioner and taken back under a lease 
agreeing to pay a monthly rent. On the 
basis of the lease the counter-petitioner 
filed B. R. C. 83/80 to evict the petitioner 
on the ground of arrears of rent. Along 
with the application under Section 15 of 
the Act, the petitioner had applied for 
stav of proceedings against him: but the 
learned Subordinate Judge did not issue 
a stav in respect of the B. R. C. proceed- 
ings. All the other proceedings pending 
against him were stayed. In respect of 
the arrears of rent and the B. R. C. pro- 
ceedings taken for eviction. the conten- 
tion put forward was that the Subordi-~ 
nate Judge has no jurisdiction to issue 
stay in respect of a matter pending before 
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the Rent Controller. To quote the learn- 
ed Judge’s own words:— 


_ “To allow a stav of eviction proceed- 
ings will be grabbing at a right which is 
not really vested in this court. Rent due 
from a building is not a debt under clause 
(h) Section 2, sub-section (4)”. 


I do not think the learned Judge has 
approached the question in the proper 
perspective. “Debt”, according to the Act. 
means ‘any liability in cashor kind, whe- 
ther secured or unsecured, due from or 
Incurred by an agriculturist on or before 
the commencement of this Act, whether 
payable under a contract. or under a de- 
cree or order of any court. or otherwise.’ 
Thus any amount pavable under a con- 
tract is a debt coming under the Act. What 
is exempted under clause fh) is ‘anv rent 
payable in respect of anv building’. But 
in the present case what was taken back 
under the lease is not the building alone 
but the entire property mortgaged. It is 
thus a liability falling under Section 16. 
After determination of the admissibility 
and the amount of each of the claims 
under sub-section {6) of Section 15. the 
court is called upon to settle the “liabili- 
ties” of the debtor. “Liability” means. “an 
obligation or being under an obligation”. 
Here the petitioner is under an obligation 
to pav the counter-petitioner the amounts 
under the lease arrangement which has 
fallen into arrears and that liability must 
be treated as a ‘debt’ coming within the 
ambit of the definition. 

The definition clause in the Act has 
to be read and understood in the context 
in which the word mav be found in the 
statute. A Full Bench of this Court in 
Balakrishnan v. Asoka Bank Ltd.. 1965 
KLT 1059 = (AIR 1966 Ker 42) GB) has 
observed:-— 


“A definition clause does not neces- 
Sarilv applv to all possible contexts in 
which the word mav be found in a parti- 
cular statute A strict adherence to the 
definition mav lead to an anomaly or 
even Trepugnancy. It is well settled that 
al] statutory definitions or abbreviations 
must be read subiect to the aualification 
variously expressed in the definition 
clauses which created them and it mav 
be that even where the definition is ex- 
haustive inasmuch as the word defined is 
Said to mean a certain thing. it is possible 
for the word to have a somewhat different 
meaning in different sections of the Act 
depending upon the subiect or the con- 
text. In view of the qualification the court 
has not only to look at the words but also 
to look at the context. the collocation and 
the obiect of such words relating to such 
matter and interpret the meaning intended 
to be conveyed bv the use of the words 
under the circumstances. Even where the 
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qualifving words. some such words are to 
be implied in all statutes where the ex- 
pressions which are interpreted by a de- 
finition clause are used in a number of 
sections with meaning sometimes of a 
Wide and sometimes of an obviously limit- 
ed character.” 


These observations were made by the Full 

Bench in interpreting the expression 

“debt” in Section 15 of Act 31/58. I am, 

therefore. of the view that arrears of rent 

due from the petitioner is a lability that 

ae to be settled under Section 16 of the 
ct 


2. Eviction under the Kerala 
Buildings (Lease and Rent Control Act 
is based on the arrears of rent and when 
arrears of rent is an item of liabilitv fall- 
ing under Sections 15 and 16 of the Act 
the eviction has to be postponed as pro- 
vided in clause (5) of Section 15, Clause (5) 
it is contended. can take in onlv trial of 
any suit or execution of any derree 
against the applicant or his properties. and 
since there is no decree against the ap- 
plicant it cannot be said that there is anv 
execution pending which may be staved. 
This is not a correct interpretation of 
clause (5) of Section 15. The principle 
underlying elause (5) is that until the 
liabilities are settled. the applicant should 
not be harassed by anv proceedings in 
execution so as to disturb or dislocate the 
state of his assets. Under the settlement 
he will be given 1/4th of the assets not 
exceeding Rs, 6500/- in value free of en- 
cumbrances and in such allotment the 
homestead in which the debtor lives shall 
be allotted to his share. Before this stage 
is reached if he is evicted from the build- 


ing. and the building is made 
not available for final allotment 
to him. the verv obiect of Section 15 


is defeated. Even otherwise when the ar- 
rears due to the respondent is treated as 
a liability under Section 15. the ground 
for eviction is no longer there and in this 
view also the eviction is impossible and 
it has to be staved. The order of the 
lower court is hence set aside and the 
C. R. P. is allowed. The stav will operate 
against the proposed eviction under the 
B. R. C. proceedings also. 

Petition allowed. 





AIR 1974 KERALA 76 {V 61 C 20) 
K. SADASIVAN J. 
P. C. Cherivan. Petitioner v. Varkev 
George and another. Respondents. 
C. R. P. 1442 of 1972. D/- 29-6-1973. 
Civil P. C. (1908). O. VITA — Third 
party notice — Monev advanced bv plain- 
tiff bank to customer against cheques — 


Tae ler oe hanna roai tTa 


P. C. Cheriyan v. V. George (Sadasivan J.) 


A. I R. 


Cheques dishonoured by drawee bank 
— Suit against customer — Impleadment 
of drawer is proper. 

As the third party who issued the 
cheaues would be liable to indemnify the 
defendant to whom the cheques were 
issued. it was not proper to drive the de- 
fendant to a fresh suit. The liability could 
be conveniently adiudicated upon in the 
present suit itself. Case law discussed. 

(Paras 4. 5) 


Kalathil Velayudhan Nair & T. K. 
M. Unnithan. for Petitioner: T. M. K. 
Nambier (for No. 2) and T. S. V. Iver (for 
No. 1) for Respondents. 


ORDER:— Second counter-petitioner 
in I. A. No. 1238 of 1971 in O. S. No. 16 
of 1971 on the file of the Sub Court of 
Kottavam. is the revision petitioner, He is 
Stated to be a prominent member of the 
Indian National Congress (Organization). 
In connection with the mid-term poll of 
the Kerala Legislative Assembly held in 
September. 1970. an electoral arrangement 
was brought about between the Congress 
(O). and the Kerala Congress by which 
the former agreed to pav two lakhs rupees 
to the latter towards its election funds. In 
pursuance of this arrangement. the revi- 
Sion petitioner issued two chegues to one 
Varkeyv George of the Kerala Congress 
(defendant in the suit) drawn on the 
Indian Bank Ltd. The cheques are dated 
2-9-1970. The defendant took the cheques 
to the plaintiff-bank (The Padiniarekara 
Bank) on 4-9-1970. and the bank received 
the cheques for collection. and paid the 
defendant the entire Rs. 50.000/- covered 
by the cheques, When the plaintiff-bank 
presented the cheques to the Indian Bank 
on 27~10-1970. they were returned dis- 
honoured. Thereupon. the suit was filed 
against the defendant for the money coy- 
ered bv the cheques with interest at 6% 
from the date of discounting viz.. 4-9-1970. 
The plaintiffs allege that at the time the 
cheques were presented to the plaintiff- 
bank. the defendant had given the as- 
surance that he would pav back the entire 
amount on 19-9-1970, and that the plain- 
tiff need not send the cheques for collec- 
tion in the meantime. The plaintiff wait- 
ed till 27-10-1970 and seeing that the 
amount was not returned. sent the cheaues 
for collection. It is in this background that 
the suit was filed by the plaintiff-bank 
against the defendant. leaving aside the 
revision petitioner third partv who had 
issued the cheques. 


2. Defendant’s case is that the 
plaintiff and the third party are related to 
each other. and are close business as~ 
sociates. The cheques were presented to 
the plaintiff-bank on the specific direction 
of the third partv: the cheaues are drawn 
for valuable consideration and that the 
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surance fo the plaintiff as alleged in the 

int. Even no notice of dishonour has 
been sent to the third party. The suit. 
therefore. is not maintainable and that 
the plaintiff's remedy its against the third 
party the drawer of the cheques. The third 
party’s case is that it is true that the 
cheques were issued by him: but thev 
were issued only as accommodation 
cheques He had given no personal under- 
taking to the nlaintiff-bank for discount- 
ing the cheaues. The cheaues are drawn 
without consideration. and were brought 
into existence in pursuance of illegal 


transaction. There was an understanding’ 


that both the Congress (O) and the Kerala 
Congress would iointly collect funds for 
the election and out of the funds so col- 
lected. the Kerala Congress 
given initially rupees two lakhs on the ex- 
pectation that the Central Organization of 
the Congress (O) would contribute sub- 
stantially for the election expenses of the 
Kerala Congress. Since there was delay 
in making available the funds from the 
Indian National Congress. the cheaues in 
question were issued so that. the defendant 
might borrow on the strength of the 
cheques. They were not intended for col- 
lection at all. 


3. I. A. No. 1236 of 1971 was filed 
under Order VIII-A of the C. P. C. pray- 
ing for leave of the court toissue notice to 
the third party for his impleadment as 
according to the defendant. he is entitled 
to contribution and indemnity against the 
third party. 


A. The question is simple and falls 
in a narrow compass. The fact is undis- 
puted that the two cheaues were issued 
by the third party to the defendant drawn 
on the Indian Bank Ltd.. and they were 
taken to the plaintiff-bank and cashed. 
The plaintiff-bank in their turn, sent them 
for collection to the Indian Bank and got 
them returned with the endorsement Refer 
to drawer’. evidently showing that there 
were no funds in the bank to the drawer’s 
credit. It is in this situation that the 
'plaintiff-bank instituted the suit. ‘There 
cannot be any doubt that the suit is one 
on the cheque and under Section 37 of the 
Negotiable Instruments Act the drawer of 
the cheque is a necessary partv to such a 
suit. The drawer of the cheque in the ab- 
sence of a contract to the contrary is 
liable in such an action as principal de- 
btor and the other parties thereto liable 
only as sureties. Section 38 weuld lav 
down that as between the parties so liable 
as sureties. each party is in the absence 
of a contract to the contrarv also liable 
thereon as a principal debtor in respect 
of each subsequent party. It is clear there- 
fore. that the drawer (third party in the 
present case) is liable as principal debtor 
fn respect of each subsequent party. This 
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law of course. is subject to a contract to 
the contrary. and to justify the exonera- 
tion of the third party from the action the 
plaintiff would put forward a contract to 
the contrary. saving that the defendant 
had given an undertaking that the money 
would be returned on 19-9-1970 and that 
he had reauested the plaintiff not to send 
the cheaue for collection in the mean- 
time. Prima facie there is no basis for this 
contention. Even if there was such an 
undertaking. the cheques having been pre- 
sented for collection and returned dis- 
honoured. the position would assume a 
different complexion altogether and with- 
out the drawer on the party arrav. no 
finality could be had for the action. In in- 


voking the procedure under Order VIII-A 


what is material is not the plaintiff who 
files the suit but the right of the defen- 
dant to be indemnified by the third party. 
(Rangaswami v. Ramaswami. AIR 1971 
Mad 328). It is the definite case of the 
defendant that the cheques were issued 
in pursuance of an electoral arrangement 
and to provide funds for the election cam~ 
paign of the Kerala Congress. The amount 
covered by the cheques was only in part 
pavment of the amount promised. In the 
circumstances. the plea of the third party 
that the cheques were issued without con- 
sideration must fail Order VIII-A is in- 
tended to benefit the defendant who if 
defeated in the action. is entitled to re- 
imbursement by wav of indemnitv. In 
such a case, the policy of the rule is that 
the defendant need not be driven to a 
fresh suit to put the indemnity into one- 
ration. Veeraswami J (as he then was) 
would observe in Parasmal v. Raijialakshmi 
(AIR 1970 Mad 47):— 


“Conceived. as it is. for the benefit of 

the defendant all that is necessary for 
the application of third partv procedure 
is whether if the plaint claim is allowed 
the defendant has a claim. in that event. 
for indemnitv bv reason of such claim be= 
ing allowed from a third partv. If that re- 
quisite is satisfied. the Court will not be 
justified. on anv extraneous ground. from 
refusing third party procedure.” 
In the present case it is obivous that the 
third party who issued the cheques is 
bound to indemnify the defendant to whom 
the cheques were issued. and it would be 
sheer waste if the defendant is driven to 
a fresh suit for contribution from the 
third party. That liability can convenient- 
Iv be adiudicated upon in the present suit 
itself. The following observation of An- 
antanaravanan C. J. in Rudrappa v. Nara- 
Simha (AIR 1965 Mad 495) is particularly 
relevant in this connection. The learned 
Judge observed:— 


“O. 8-A. R. 1 manifestly applied fo 
the situation. Any later suit that might 
have to be filed by the defendant against 
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the proposed party in case the present 
' suit bv the plaintiff (assignee) succeeded. 
might well be brought within the scope of 
an action for indemnity’ which expression 
has to be broadly interpreted and means 
‘claims to indemnitv as such either at law 
or in equity’. O. 8-A was a separate provi- 
sion. formulated in the interests of iustice. 
and its applicability was not affected by 
Order 34 Rule 1 provided that the facts 
of the case warranted the impleading of 
the proposed third partv. The implead- 
ing of the proposed third partv was also 
in the substantial interest of justice with 
regard to the scope of Order 1 Rule 10 
Civil P. C,” 


‘That was a suit filed by ihe assignee of 
the mortgagee. The defendant-mortgagor 
applied under Order 1 Rule 10 and Order 
8-A. Rule 1 to implead the original mort- 
fagee (assignor) as party defendant claim- 
ing that he had discharged the debt be- 
fore assignment by payment to the ori- 
ginal mortgagee, relying on the receipt 
purported to have been passed by the 
original mortgagee. The original mortga- 
gee and the plaintiff denying the genuine- 
ness of the receipt opposed the applica- 
tion. 

5. It is not necessary that there 
should be anv privitv of contract be- 
tween the plaintiff in the suit and the 
third party sought to be imnleaded. The 
plea that the cheques were only accommo- 
dation cheques‘is also of no avail. as was 
held in Bank of Hindustan v. Govindara- 
jalu. AIR 1934 Mad 75). Ramesam. Offi- 
ciating C. J. speaking for the Bench ob- 
served:— 

“Mere knowledge on the part of the 

endorsee of the fact that the bill or note 
is an accommodation note or bill whether 
the knowledge is at the time of the en- 
dorsement. or afterwards is  absolutelv 
irrelevant. Not knowledge but actual con- 
tract to the contrary is the onlv thins that 
will effect a reversal of prima facie posi- 
tion. namely. that the maker or the ac- 
ceptor. is the principal debtor and the 
payee or the drawee is the surety”. 
The contract to the contrary. as we have 
already seen, is of no conseauence in the 
present case. The third partv when 
he drew the cheaues was un- 
doubtedly meaning business as is 
clear from the surrounding circum- 
stances and he cannot now shirk responsi- 
bility for the amount. Learned counsel for 
the revision petitioner invited mv atten- 
tion to the ruling in Uthaman Chettiar v. 
Thiagaraia Pillai. (AIR 1956 Mad 155) 
wherein the Court obseryed:— 

“It is inexpedient. inadvisable. and 
dangerous. to issue a third party notice. 
simply because the defendant in a suit on 
a promissory note alleges in the written 
statement that several other persons are 
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jointly liable with him and wants third 
party notices to be issued to them. even 
though the plaintiff does not claim any 
remedy against them and does not admit 
their liability”. 

This decision of the learned single Judge 
is seen to have been dissented from in sub- 
sequent decisions of the same Court. In 


AIR 1971 Mad 328 cited already. the 
learned Judge has pointed out 
that (AIR 1956 Mad 155) is no 
longer good Jaw. Moreover. the 


facts of the above case stand on a diffe- 
Tent footing. Even in that case. the learn- 


‘ed Judge has pointed out that third party 


notices can be issued when iustified bv 
the contents of the document promissory 
note, or cheque etc In the present case. 
I need not reiterate that on the contents 
of the cheque notice should go to the third 
party. the drawer of the cheaue. For 
avoiding multiplicity of proceedings also. 
such a course is necessary: in the present 
case. 


6. The revision petition in the cir= 
cumstances, is dismissed. No costs. 
Revision dismissed. 





AIR 1974 KERALA 78 (V 61 C 21) 


P. GOVINDAN NAIR. Ag. C. J. 
AND K. SADASIVAN, J. 
Kochumariam, Appellant y. Kshema 
Vilasam Co. Respondent. 


A. S. Nos. 753 and 754 of 1972, D/- 
4-6-1973. 

Index Note:— (A) Civil P. C. (1908), 
Section 60 (1) Proviso (c) — Proviso does 
not apply to mortgage decree. 

Brief Note:— (A) The proviso does 
not apply to a mortgage decree where 
there is no need of attachment. Thus 
where an agriculturist has mortgaged his 
house, the sale of the house in execution 
of the mortgage decree is not prohibited 
by the proviso. Even otherwise the mo- 
ment he mortgaged the property he must 
be deemed to have waived the right to 
the protection of the proviso. Case Law 
Discussed. (Paras 2. 6) 

S. Kurian. for Appellant C. J. 


. Antony. for Respondent. 


SADASIVAN, J.:— These are execu- 
tion appeals arising respectively from 
O. S. Nos. 14 and 15 of 1969 of the Sub- 
ordinate Judge’s Court. Ernakulam. A 
common question arises in these appeals 
and the question is whether S. 60 (1) 
proviso (c) of the Code of Civil Proce- 





dure would apply to mortgage decrees- 
Section 60 (1) Œ. P. C. is in these 
terms. 
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“(1) The following property is liable 
to attachment and sale in execution of a 
decree. namely lands. houses or other 
buildings. goods .monev. bank-notes. che- 
ques, bills of exchange. hundis. promissory 
notes government securities, bonds of 
other securities for money debts. shares 
in a corporation and. save as hereinafter 


~ mentioned. all other saleable property. 


— 


movable or immovable, belonging 
to the Judgment-debtor. or over 
which, or the profits of which. he 


has a disposing power which he mav ex- 
ercise for his own benefit. whether the 
same be held in the name of the judg- 
ment-debtor or by another person in 
trust for him or on his behalf: 

Provided that the following particulars 
shall not be liable to such attachment or 
sale, namely:— 


xx xX XX 

(c) houses and other bulidings (with 
the materials and the sites thereof and 
the land immediately appurtenant thereto 
and necessary for their eniovment) be- 
longing to an agriculturist and occupied 
by him.” 


In the cases before us two decrees were 
obtained by Kshema Vilasam Company 
Trichur against the same iudgment-de- 
btors. Kochumariam and others on two 
mortgages executed by her. When in 
execution of the decrees the property was 
proclaimed for sale iudgsment-debtors ob- 
jected stating that the property is their 
homestead. where they are residing and 
hence not liable to attachment or sale. In 
other words. the contention is that they 
are protected bv Section 60 (1) Proviso (c) 
of the C. P. C. quoted alreadv. As against 
this objection. the decree-holder stated 
that the proviso. in question. cannot and 
does not apply fo mortgage decrees. where 
the sale is not preceded by attachment. 
that is to sav Section 60 C. P. C. has 
application to decrees. the execution of 
which requires attachment and sale. The 
learned Subordinate Judge. before whom 
execution is pending accepted this con- 
tention and overruled the objection. 

3 The auestion is not free from 
difficulty and we were taken through a 
long line of decisions for and against the 
above view. We have examined the deci- 
lsions carefully and we think that the 
weight of judicial opinion is in favour of 
the view that the proviso cannot apply to 
mortgage decrees where there is no need 
for attachment. The question seems to 
have come up for judicial consideration 
at least from the vear 1879 in Bhagwan- 
das v. Hathibhai. (1879) ILR 4 Bom 25 
where it was held that ‘Section 266 C. P. 
C. (corresponding to the present Sec. 60 
(1) (c)) does not prohibit the sale of pro- 
perty specifically mortgaged albeit that 
the property be materials of a house be- 
longing to or occupied by an agriculturist,’ 
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In the judgment of the Bench it was ob- 
served:— 

“We are of opinion that the sale of 
the house. under these circumstances 
should be made. for we cannot suppose 
that it was the intention of Section 266 
of Act X of 1877 to prohibit the sale of 
property specifically mortgaged.” 

The same view was taken by the Allaha- 
bad High Court. though some judges had 
taken a different view in a dissenting 
Judgment in Janaki Das v. Sandal. (1911) 
9 Ind Cas 825 (All). A Bench of that court 
held that the sale of houses belonging to 
an agriculturist in execution of mortgage 
decree was not illegal. A Full Bench of 
that Courtin Bhola Nath v. Kishori. (1912) 
aa 34 All 25. Banerji, J. dissenting, held 


“Section 60 C. P. C, did not operate 
to bar the sale of a house belonging to 
an agriculturist in execution of a decree 
On a mortgage of the same. 

The matter again came before the Allaha- 
bad High Court in Mubarak Hussain `y. 


Ahmad. AIR 1924 All 328 (FB) where 
Walsh and Mukerji. JJ. (Ryves, J. dis- 
senting) held that Proviso (c) to Sec- 


tion 60 C. P. C. deals with sales in execu- 
tion of decrees in which a previous attach- 
ment is necessary, i. e. sales in execution 
of money decrees. It was expressly held 
that the proviso to the section did not ap- 
ply to sales in pursuance of mortgage de- 
crees directing the sale of the mortgaged 
property. Mukerji J. in that case stated the 
reasons as follows:— 


“If there be an agreement between 
an agriculturist and a third person for the 
sale of the former’s house and if the 
latter should sue for the specifie nerfor- 
mance of the contract the courts would 
be bound to recognise the contract and to 
enforce it. As the result of the enforce- 
ment of the contract. the promisee will 
get possession through the court. for there 
fis no rule of law which lays down that 
delivery of possession over an agricultu- 
rist’s house in execution of a decree is 
prohibited, If then the sale bv private 
contract be not prohibited and mav be 
even specifically enforced in a court of 
law, we have to find out if a lesser con- 
tract. viz.. that of mortgage is prohibited 
and cannot be specifically enforced. For 
such a proposition of law. there must be 
a verv clear authority and any rule of 
law that mav only bv implication be read 
as leading to this conclusion cannot be 
accepted as lavine down such an anomaly 
ERE LA E Section 60 appears under the 
head ‘attachment’ .esssessnsseon In the exe- 
cution of a decree for monev every attach- 
ment is not followed by sale. For exam- 
ple. when a monev decree is attached in 
the execution of another monev decree, 
the attached decree is not sold but the 
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attached decree is executed and the money 
Tealised is applied to the satisfaction of 
the attaching decree Similarly when the 
pav of a government servant is attached 
there is no sale. Only the officer charged 
with the disbursement of the nav is nrder- 
ed to deduct a sum month by month and 
to pay the same towards the satisfaction 
of the decree Thus a sale mav or mav not 
follow an attachment ............ The words 
‘attachment and sale’. therefore. can onlv 
mean. ‘attachment and sale where the sale 
is necessary after the attachment. That 
this is the meanings to be attached to the 
words ‘attachment and sale’ is clear from 
the proviso that follows the sub-section 
(1). It provides agains! ‘such attachment. 
or sale’ in the case of certain ‘particulars 
The use of the word ‘such’ is important 
It qualifies both the words ‘attachment 
and ‘sale’. The proviso will thus read like 
this: “Provided that. the following parti- 
culars shall not be liable ta such attach- 
ment or. where necessary. such sale as 
has been mentioned above in the main 
section ...One essential difference in prin- 
cipal between a sale held after attach- 
ment and a sale held in pursuance of a 
contract for sale is this that. in the for- 
mer case. the sale is held against the 
wishes of the debtor. The court is asked 
to raise monev bv the best possible means. 
and it has been vested with the authority 
to say that it would not act heartlesslv. 
and. in order to make the debtor pav. it 
would not make him absolutelv destitute. 
In the case of a mortsage or hvnotheca- 
tion the debtor has agreed that a parti- 
cular property might be taken as the secu- 
rity. so. the execution of the decree is held 
with his consent as it were. There is, 
therefore. no reason to suppose that a rule 
of law that talks of attachment and sale 
in the same breath as it were was really 
intended to cover a case of a sale with 
the consent of the debtor.” 

The learned Judges came to the conclu- 
sion that an agYiculturist may make a 
valid mortgage of his house there being 
nothing in Section 60 C. P. C to the con- 
trarv and that after a decree for the sale 
of it has been made on foot of a mortgage. 
it may be sold in execution of the decree 
and the iudgment-debtor is not entitled 
to raise the point in execution that the 
property is not. liable to be sold. It mav 
be assumed that a creditor who takes 
security would not have advanced the 
money unless he was given security. and 
the debtor has failed under the agree- 
ment to take the property with his eves 
open knowing the consequences. 


3; In Chittar Mal v. Mt. Ram 
Devi. AIR 1935 Lah 164 (1). which is a 
Bench decision it was laid down that 
there is nothing in Section 60 C. P. C., 
to prevent an agriculturist voluntarily 
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selling or otherwise alienating his house. 
and therefore. where an  agriculturist 
voluntarily agreed to mortgage his house 
the section had no application and that 
the house was liable to sale in execution 
of the decree’ The Lahore Hish Court 
in Allah Baksh v. L Chet Ram. AIR 1945 
Lah. 123 — Full Bench of five Judges — 
reviewing all authorities up to that date ` 
held the same view. Learned Harries. 
C. J. speaking for the Bench observed:— 


“Having regard to the course of de- 
cisions relating to the meaning of Sec- 
tion 60 C. P. C. I think that whether the 
decisions be right or wrongs. the maxim 
communis error facit just (common mis- 
take sometimes makes law) must now be 
held to apply. As will be seen, there are 
a very large number of decisions of this 
court and other courts over a long period 
of vears to the effect that Section 60 has 
no application to mortgage decrees and 
the effect of differing from those deci- 
sions would render numerous transactions 
of mortgage practically null and void. 
Mortgaging propertv is all but too fre- 
quent. and I venture to think that a deci- 
sion differing from a long course of deci- 
Slons to which I have referred would 
affect hundreds if not thousands of tran- 
Sactions and hundreds if not thousands of 
persons in this Province.” 


4. Quite apart from the disastrous 
consequence likely to result in an attempt 
to disturb the above settled rule the 
reasons pointed out on behalf of the ap- 
pellants. we do not think are persuasive 
enough to take a different view at this 
length of time. The proviso, as pointed 
out. earlier cannot apply to execution 
sales, which requires no attachment for 
its validitv. The sale under a mortgage 
decree, strictly speaking is not a sale in 
execution of the decree: it is but a sale 
as provided in the document of mortgage 
and what takes place after the decree isa 
satisfaction of the decree falling within 
Section 47 of the Code. Learned counsel . 
for the respondent stated that in so far 
as the decree for sale has been passed the 
execution court cannot go behind the 
decree and. therefore, the judgment-deb- 
tors’ contentions are beside the point and 
they are estopped from raising such con~- 
tentions. In other words. the argument 
is that if proviso (c) was held to annlv 
to the houses of agricuiturists. which he 
has mortgaged it would tantamount to 
holding that the mortgage of such house 
was illegal and it was open to the mort- 
gagor in the suit to raise this obiection. 
We do not see much force in this conten~ 
tion. because the objection based on the 
proviso if at all can arise for consideration 
onlv in the execution proceedings and 
not before: the proviso as we have seen 
already relates to attachment and sale 
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m that stage can arise only in execu- 
Hon, 


5. Learned counsel for the ap- 
pellants relying on certain articles in the 
‘Journal of the International Commission 
of Jurists on the “Sanctitv of the Home” 
argued that depriving a person of his 
dwelling house is a violation of human 
rights and this court has a duty to pro- 
tect and preserve such rights. We do not 
see any point in the argument. We are 
not here concerned with anv broad-based 
human right or liberty as contemplated 

the International Commission of 
Jurists or other bodies- We are concerned 
here onlv with the applicability or other- 
wise of proviso {c) to Section 60 (1) 
C. P. C. There is no public policy as such 
involved in this question. Expatiating on 
this aspect of the question the Andhra 
Pradesh High Court held in Santha 
Kumari v. Suseela Devi AIR 1969 Andh. 
Pra. 355 at p. 361 that:— 


“This view was reaffirmed by a Divi- 
Sion Bench of the same High Court in 
AIR 1948 Nag. 392 wherein also it was 
held that Section 60 (1) (c) does not im- 
Pose an absolute prohibition on sale of 
property and that as the protection con- 
ferred by that section is for the benefit 
of the agriculturist. it is open to him to 
waive the same and that the execution 
of a mortgage of the house by the agri- 
culturist would amount to waiver by him 
of the privilege conferred bv Section 60 
(1) (c). To the same effect is the decision 
in AIR 1927 Pat. 233. It was likewise held 
by a Division Bench of the Madras High 
Court in AIR 1944 Mad 548 and bv 
which we are bound that there cannot 
be anv absolute prohibition against sale 
of an agriculturist’s house since he can 
waive his right under Section 60. We 
have. therefore. no hesitation in agreeing 
with the court below that the petitioner 
herein waived the protection that was 
available to her under Section 60 (1) (c) 
of the code the moment she executed. of 
her own free will, a mortgage in respect 
of her house in favour of the respondent.” 


6. So also in the case before us. 
the appellants must be held to have waiv- 
ed their rights to protection under the 
proviso the moment they executed the 
mortgage agreeing thereby to the sale of 
the property in execution of a decrea 
which has eventually to be passed in the 
suit to be filed by the mortgagee. With- 
out such a guarantee the decree holder 
would never have lent money and so 
long as there is no prohibition against 
alienation of the property bv the agricul- 
turist. he will have to suffer the natural 
and legal consequences that are likely 
fo flow from the transaction. Viewed in 
any light the order of the learned Subor- 
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dinate Judge is correct and has to be up- 
held We do so and dismiss both the ap- 
peals: but in the circumstances without 


costs, 
Appeals dismissed. 
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V. BALAK™ISHNA ERADI, J. 


The Managing Partner Deccan Tra- 
vels, Petitioner v. The Malabar Motor 
Transport Co-op. Society Ltd. and an- 
others. Respondents, 


Original Petn No. 2075 of 1973. D/- 
26-6-1973. 

Index Note:— (A) Motor Vehicles 
Act (1939), Section 62 — Notification for 
proposal to issue temporary permit on a 
particular route — Application for such 
permit does not require applicant to men- 
tion nature of permit on the route for 
which it is sought. 

Brief Note: (A) Where the Regional 
Transport Authorities notified its pro- 
posal to issue “temporary permits on a 
particular route" and invited applications 
from the operators. is the omission in the 
application of operators to mention the 
temporary need vitiative? No. 

In such cases the operators need 
only to state in the applications that ap- 
plications are made in response to the 
notification. Such applications are not 
vifiated for not mentioning the temporary 
need. (1970) 1 SCWR 617 Disting. 

(Para 3) 
V. Sivaraman Nair. for Petitioner: 
M. P. Menon. for Respondents. 


ORDER:— By a notification dated 
4-4-1973 the Regional Transport Autho- 
rity. Malappuram — 2nd respondent — 
invited applications for the grant of a 
temporary stage carriage permit to one- 
rate service on the route Karulai-Calicut 
(Via) Nilambur. Mampad, Edavanna. 
Manijeri and Feroke. The writ petitioner 
as well as the first respondent figured as 
rival applicants for the grant of the said 
permit. The Regional Transport Authori- 
ty considered the subiect at its meeting 
held on 30-4-1973 and decided to grant 
the temporarv permit to the writ peti- 
tioner Ext. Pl is a copy of the proceedings 
of the Regional Transport Authority in- 
corporating the said decision. The first 
respondent took up the matter in appeal 
before the State Transport Appellate Tri- 
bunal. Ernakulam (3rd respondent). The 
Tribunal allowed the appeal. set aside the 
grant made by the Regional Transport 
Authority in favour of the writ petitioner 
and directed that the temporary permit 
should be issued to the first respondent. 
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Ext. P3 is a copy of the iudgment of the 
State Transport Appellate Tribunal. The 
writ petitioner seeks to quash Ext. P3. 


2. The first contention advanced 
by the learned Advocate appearing on be- 
half of the writ petitioner is that the State 
Transport Appellate Tribunal ought to 
have summarily reiected the appeal filed 
by the first respondent on the ground that 
the application filed by the first respon- 
dent before the Regional Transport Au- 
thority requesting for the grant of the 
permit was not a valid one inasmuch as 
it did not specify the particular temporary 
need for serving which the permit was Te- 
quested for. It is pointed out on behalf 
of the petitioner that neither in the appli- 
cation filed by the first respondent in Pro 
Forma P. T. A nor in the covering letter 
Was any particular temporarv need made 
mention of and that it was only stated 
that the application was being made in 
response fo the invitation contained in the 
Regional Transport Authority’s notifica- 
tion. According to the petitioner the said 
application did not satisfy the reauire- 
ments of law and great reliance Is placed 
in support of this contention on the ob- 
servations contained in the judgment of 
the Supreme Court reported in A. P. State 
Road Transport Corporation v. Venkita- 
tamireddy. (1970) 1 SCWR 617. The 
second contention taken on behalf of the 
writ petitioner is that the State Trans- 
port Appellate Authoritv has proceeded 
under an erroneous impression that Rule 
177A lavs down a rigid principle making 
it obligatory under all circumstances to 
prefer a fleet owner in granting permits 
over long distance routes and that 
approach is incorrect. It is pointed out 
that the petitioner had offered a 1971 
mode] vehicle whereas the first respon- 
dent had offered to put on the road only 
a 1968 model vehicle and this relevant 
fact has been. totally omitted to be taken 
note of bv the Tribunal. 


3. I do not find it possible to ac- 
cept the petitioner's contention that the 
appeal filed bv the first respondent ought 
to have been rejected in limine on the 


ground that the first respondent 
had no locus standi to maintain 
the same. As alreadv noticed, 


the ground on which the argument Dro- 
ceeds is that the application filed by the 
first respondent before the Regional 
Transport Authority was not a valid one 
because it did not contain anv mention 
of a specific temporarv need. In my opn- 
ion. in cases like the present one where 
the Regional Transport | Authoritv has 
notified its proposal to issue a temporary 
permit on a particular route and invited 
applications from operators who are will- 
ings to conduct the service it will not “be 
reasonable to insist that persans ap 
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ing in response tọ such an invitation 
should make mention of any particular 
temporarv need in their applications. In 
the case in (1970) 1 SCWR 617. the State 
Transport undertaking. Andhra Pradesh, 
had filed suo motu applications before the 
Regional Transport Authority for the 
grant of certain temporary permit under 
Section 62 of the Motor Vehicles Act with- 
out mentioning anv temporary need whata 
ever and lt is in that context that their 
Lordships said that such an application 
would be liable to be rejected in lJimine 
by the Regional Transport Authoritv. The 
Said observations cannot be regarded as 
applicable to a case like the present one 
where the Regional Transport Authority 
itself has invited applications for the grant 
of a temporary permit which can obvious- 













is being submitted in response to 
notification issued by the Regional Trans- 
port Authority, as has been admittedly 
done by the first respondent in the appli- 
cation Gled by him. The argument of the 
petitioner that the first respondent’s ap- 
plication was not a valid one and that the 
State Transport Appellate Tribuna] acted 
illegally in entertaining the appeal canno 
therefore stand. 


4, A mere perusal of the judg- 
ment of the State Transport Appellate 
Tribunal is sufficient to show that the 
Tribunal has carefully considered the re- 
lative merits and qualifications of the 
first respondent and has come to the cona 
clusion that the first respondent is by far 
possessed of superior qualifications. There 
is no scope at all for interference by this 
court with the said finding of fact entered 
by the Tribunal. 


_ 5. The original petition therefore 
fails and is dismissed. The parties will 


suffer their costs. 
Petition dismissed. 
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V. P. GOPALAN NAMBIYAR AND 
G. VISWANATHA IYER. JJ. 

Lekshmi Amma and others. Appel- 
Tants v. Anandan Nambiar and others 
Respondents. 

Second Appeal No. 1003 of 1970. D/= 
21-6-1973. 

(A) Marumakkathavam Law — Giff 
by husband to wife and all children — 
Construction. 


A gift was made by a marumakka~= 
thavee husband to his wife and all his 


HQ/1Q/D449/73/JRS 


«1974 


existing children. It provided that the 
Income from the properties donated was 
| to be utilised also for the support of any 
‘ Children born subsequent to gift. to the 
donor by the donee—wife: 
Held. the gift enured for the benefit 
of the tavazhi of wife. her children and 
. lineal descendants in female line. 
(Paras 2. 3) 
(B) (Madras) Marumakkathayam Act 
(22 of 1933). Section 48 and Proviso — 
Applicability — Neither Section 48 nor 
_ Proviso is retrospective in- operation. — 
(Para 8) 

Therefore, a gift or bequest made 
prior to commencement of the Act. is 
governed neither by main part of Sec- 
tion 48 nor bv the proviso. Case law dis- 
cussed. (Paras 2. 4. 6 to 8) 

(C) Marumakkathayam Law — Gift 
— Properties donated by husband to wife 
and children prior to Marumakkathayam 
Act (Madras) — Basis for partition. 

The basis of partitioning the pro- 
perties donated under the sift which 
enured for the benefit of the tavazhi of 
the wife, her children and the lineal 
descendants in female line. would be per 
capita and nor per stirnes. AIR 1941 Mad 
605 Rel on. (Paras 2. 4. 8. 11) 


O. Balanarayanan. for Appellants: C. 

S. Balakrishnan, R. Bhaskaran. (for Nos. 

4 to 6): V. Bhaskaran Nambivar and 

Jalaraiai (for Nos. 5 and 6). for Respon< 
ents. 


GOPALAN NAMBIYAR, J.:— This 
Second Appeal is by Defendants 1 to 4 
and 6 to 18 in O. S. No. 394 of 1963 Munsi- 
ffs Court, Badagara which was a suit for 
partition. The properties sought to be par- 
titioned were gifted by one Chathappa 
Kurup under Ext. B-1 dated 17-1-1902 in 
favour of his wife Parukuttv Amma and 
his children then existing bv her, namely 
Ananthan Nambiar (the plaintiff) Lekshmi 
Amma. Chindan Nambiar and Krishnan 
Nambiar. Ext. B-1 contained a provision 
that the income from the properties was 
to be utilised also for the support of the 
children to be born to the donor by Paru- 
kutty Amma. The plaintiff was prepared 
to concede a share to Narayanan Nambiar. 
the 4th Respondent who was the subse- 
quently born child. Thus a 1/5th share for 
each of the five children was claimed on 
the ground that the division had to be on 
the stirpital principle in accordance with 
the proviso to Section 48 of the Madras 
Marumakkathavam Act. 1933. Suppe- 
mental Defendants 6 to 19 were the des- 
cendants of the Ist Defendant and it was 
claimed by them and by Defendants 1 to 
4 that the properties belonged to the 
tavazhi constituted by the plaintiff and 
Defendants 1 to 4 and 6 to 19. Both the 
courts below upheld the plaintiffs claim 
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for partition and decreed the suit as 
prayed for. . 


2. In Second Appeal. ït was con- 
tended that the gift deed Ext. B-1 enured 
to tavazhi of Parukutty Amma and her 
children and the lineal descendants in the 
female line: that being a gift executed 
prior to the Madras Marumakkathayam 
Act, 1933, neither the main nart of S. 48, 
Dor the proviso thereto had application. 
and that division had to be on a per capita 
basis. The courts below on a construction 
of Ext. B-l held that Chathappa Kurup 
intended to benefit only his wife and his 
children through her. and not the lineal 
descendants in the female line, and that 
therefore the property belonged only tol 
the plaintiff and Defendants 1 to 4, andi 


that Defendants 6 to 19 had no rights] 
therein. 


_ 3 We cannot sustain the conclu- 
Sion of the courts below on the construc- 
tion of Exhibit B-l. The gift was to the 
wife and all the then existing children 
of Chathappa Kurup. It provides that 
the income is to be enjoyed by the 
donees and by any children to be 


born thereafter to the donor by Parukutty 


Amma. The document contemplated a 
living in commensality by all the donees. 
(Original in Malayalam omitted — Ed.) 
It is well settled that a gift or bequest 
in favour of the wife and all the children, 
is presumed to be on behalf of the tavazhi. 
Disagreeing with the courts below. we 
have no hesitation to hold that Ex. B-1 
enured for the benefit of the puthrava- 
kasam tavazhi of Parukutty Amma and 
her children. i 


4 The next question is: how is a 
division to be made? Section 48 of the 
Madras Marumakkathayam Act reads: 


“48. Construction of bequests. gifts 
etc. to wife or wife and children: Where 
a person bequeaths or makes a gift of any 
property to, or purchases anv property in 
the name of his wife alone or his wife and 
one or more of his children by such wife 
together. such properties shall unless a 
contrary intention appears from the will 
or deed of gift of purchase or from the 
conduct of the parties. be taken as tavazhi 
property by the wife. her sons and daush-~ 
ters by such person and the lineal descen- 
aie of such daughters in the female 


e: 

Provided that in the event of parti- 
tion of the property taking place under 
Chapter VI. the property shall be divid- 
ed on the stirpital principle, the wife be~ 
ing entitled to a share equal to that of a 
son or daughter.” 


It was held bv a Division Bench of the 
Madras High Court (Pandrang Row and 
King JJ.) in Krishnan v. Thala (AIR 1947 
Mad 605) that the Section did not have 
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any retrospective operation. and that in 
the case of an acquisition prior to the 
date of the Act. the mode of division was 
per capita and not ver stirpes. The acaui- 
sition there was in the year 1881. bv the 
husband Kelan in favour of his wife 
Manikkam. Two reasons were given in 
support of the decision: First that on the 
date of the Act Manikkam was not alive. 
that her union with her husband was not 
subsisting on that date as reauired by 
Section 4. and she could not be regarded 
as the “wife” of Kelan. her husband. so 
as to attract Section 48. The second reason 
was that prior to the Marumakkathavam 
Act, there was a right of partition depend- 
ing upon the consent of all the members 
of the family. and that on such partition, 
the division was alwavs per capita. There 
were therefore vested interests in the 
members of tavazhi. who could expect the 
property to be divided in a certain wav. 
The right of partition had merely been 
extended by Chanter VI of the Act. and 
there was no reason for restricting the 
same by making the proviso to Section 48 
retrospective in its operation. The princi- 
ple that Section 48 of the Act is not re- 
trospective in its operation. was affirmed 
by another Division Bench (Somavva and 
Yahya Ali JJ.) in Thathamma v. Thanka- 
mma (AIR 1947 Mad 137): and again bv 
Subb Rao and Panchapakesa Iver JJ. m 
an unreported judgment in A. S. No. 301 
of 1942. In this Court, the same view was 
taken by a Division Bench (M. S. Menon 
- & Joseph JJ.) in Prabhakar Menon V- 
Gopala Menon (1960 Ker LJ 161) and “by 
Raghavan J. in Sivasankaran v. Lakshmi 
(1966 Ker LT 327). See also Kuniamma 
v. Kuniiparvathi Amma (1972 Ker LJ 35). 
There is.thus an imposing arrav of au- 
thority of the Madras High Court and of 
this Court in favour of the view that Sec- 
tion 48 is not retrospective, 


5. In Kuniu v. Vesamma, (1969 
Ker LJ 475) a Division Bench of this Court 
(Krishnamoorthy Iver & Sadasivan JJ.) 
ordered a division per stirpes of proper- 
ties under a beatiest which was held to 
enure to a puthravakasom tavazhi. The 
relevant dates are not seen from the iudg- 
ment: but. as noticed by Subramonian 
Poti J.. in a judgment to be referred to 
presently. and as seen from the records of 
the case available in this Court. the 
quest in that case was in 1932 and be- 
came operative in 1947 (after the Madras 
Marumakkathayam Act). No question 
therefore arose of anv retrospective ope- 
ration of Section 48 of the Act But Kri- 
shnamoorthy Iver J. made the following 
observations on which reliance has been 
placed ‘by Counsel for the plaintiff-res- 
pondent: — 


“The proviso to Section 48 is reallv 
intended as a Provision aS to the mode of 
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partition of the property given by a marus 


makkathavee in favour of his wife and. 


children as tavazhi property. It is intend~ 
ed aS a substantive provision 


partition of the tavazhi pronertv given by 
the father to his wife and children also 
known as puthravakasom propertv is con 
tained in the proviso to Section 48 of the 


Act and the division can only be per: 


stirpes”. | 


On the facts of the case. the observation | 


Was purely obiter. Indeed, the learned 
Judge himself in a later judgment im 
Second Appeal No. 22 of 1972 (Ker) stat- 
ed that the decision in (1969 Ker LJ 475) 
is not relevant as the retrospective opera~ 


tion of Section 48 was neither raised nor . 


considered therein. 


. §. In Second Appeal No. 523 of 
1966 (Ker) our learned brother Subramo~ 
nian Poti J. noticed practically all the 
above decisions, and was of the view that 
Section 48. of the Madras Marumakka- 
yam Act did not applv to gifts or bequests 
before the Act and that Krishnamoorthy 
Iyer J. in 1969 Ker LJ 475 did not lay 
down any different principle. The learned 
Judge was also not inclined to accept the 
argument that the proviso to Section 48 
of the Madras Marumakkathavam Act was 
a substantive provision by itself. 

T- We may then notice the decision 
of Krishnamoorthy Iyer J. in S. A. No. 22 
of 1972 (Ker). The two gifts and the will 
which conveyed properties in favour of a 


puthravakasom tavazhi, were all before . 


the -Marumakkathavam Act (the will be- 
came operative also before the Act). As 
stated in paragraph 5 of the judgment the 
terms of the documents were sufficient 
to spel] out the tavazh} character, and it 


Was not necessary to decide whether the . 


benefit of the presumption under Secas 
tion 48 of the Madras Marumakkathavam 
Act can be invoked. in respect of the pre- 
Act documents. Nevertheless. the learned 
Judge discussed the position with .respect 
to the case law (noticing practically all 
the decisions referred to earlier) and was 
of the view that Section 48 was declara- 


tory in character and that the proviso . 


theretp prescribes the mode of division- of 
puthravakasom ‘property. The learned 
Judge was inclined to think that the de- 
cisions in ‘1966 Ker LT 327 and in Second 
Appeal No. 523 of 1966 required recon- 
sideration, and would have referred the 
matter to a Division Bench. but for the 
fact that the case could be disposed of on 
the basis of Section 7 (1) of the Hindu 
Succession Act 1956. In the course of the 
judgment the learned Judge stated that 
if the property is puthravakasom property 
on the date of the Act. the mode of divi- 


sion has to be on the basis of the proviso? 


forming . 


| 
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to Section 48 of the Act. Very strong re- 
liance has been placed by Counsel for the 
plaintiff-respondent on the observation of 
the learned Judge in this iudgment 


8. With respect, we cannot regard 
Section 48 of the Madras Marumakka- 
thavam Act 1933 as declaratorv of the 
law. nor the proviso thereto as embodving 
a ‘substantive provision in itself. Prior to 
the Marumakkathavam Act. the position 
under the eustomary marumukkathavam 
law was. the (that) a presumption of the 
tavazhi nature of the gift or bequest ‘ or 
acquisition would be raised only if the 
same was in favour, or in the name/names, 
of the wife and all the children. or of all 
the children alone. who by themselves 
constitute a tavazhi. A gift. bequest or ac- 
quisition in the name or names of the 
wife alone. or of the wife and one or more 
of the children alone to the exclusion of 
the others, would not give rise to such a 
Presumpti~-n (See AIR 1947 Mad 137 and 
1960 Ker LJ 161). We are not in the cir- 
cumstances prepared to regard Section 48 
as declaratory of the law. As far as the 
proviso to Section 48 is concerned. its 
language wil] show that it is linked with 
the main provision. It refers to “the pro- 
perty” dealt with under the main part of 
the Section. It would be anomalous ta 
hold that the main part of the Section has 
No retrospective effect. but the proviso 
has. Prior to the Madras Marumakkatha- 
yam Act, the consensual partition that was 
recognised in the Malabar area was almost 
alwavs on the per capita principle. See the 
decision of Madhavan Nair and Anatha- 
krishna Iver JJ. in Sreedevi v. Peruvunni 
Nair (ILR 58 Mad 36) = (AIR 1935 Mad 
71). (in the Travancore area there is au- 
thority that the division is stirpital). It is 
@ per capita division that Is Trecognis 
under Section 38 in Chapter VI of the Act. 
The modification or restriction on that 
Tight is provided bv the proviso to Sec- 
tion 48: and neither on principle nor on 
authority would we be justified in giving 
the said proviso anvthing more than a 
restricted interpretation. We are therefore 
of the opinion that neither the main part 
of the Section nor the proviso thereto can 
be given anv retrospective operation. 


9. Counsel for the plaintiff-respon- 
dent stated that he was not contending 
that the main part of Section 48 had re- 
trospective operation. but would contend 
that the proviso could be applied to all 
cases where partition is sought since the 
date of the coming into force of the Act 
We are unable to interpret the Section this 
way. If properties granted to the puthra- 
vakasom tavazhi under a gift long prior 
to the Act, have been partitioned per 
capita on the footing that the lineal des- 
cendants in the female line are entitled 
to rights. we do not think it fs liable to 
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be re-opened in a suit after the Act on 
the mere ground that partition should be 
per stirpes 


10. Counsel for the appellant cons= 
tended before us. that on the deatn of the 
original plaintiff, Ananthan Nambiar, his 
lega. representatives had been impleaded 
by the lower appellate Court by order on 
I. A. No. 2946 of 1968 dated 9-2-1970 on 
the ground that thev are his wife and 
children. Counsel attempted an argument 
that it had not been established that 
ther? was a legal or valid marriage be- 
tween the deceased Ananthan Nambiar 
and Paru Amma. impleaded as his wife. 
We were taken through the evidence. It 
ig enough to state that we are satisfied 
that the Counsel has not made good his 
contantion. and that the order impleading 
the legal representatives was correct and 
prorer. 


. I. In the result, we allow this 
second appeal. and. in reversal of the judg- 





on this basis. the plaintiff would be en- 
titled to a 1/18 share and defendants 1 to 
4 and 6 to 18 to a 1/18 share each. We 
pass a preliminary decree for partition 
accordingly on the said basis. In the cir- 
cumstances. we direct the parties to bear 


theiy costs, 
. Appeal] allowed. 
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P. GOVINDAN NAIR Ag.. C. J. AND 
GEORGE VADAKKEL J. 

R. P. Goyal and another, Petitioners 
v. The State of Kerala and others. Res- 
pondents. 


Original Petns. Nos, 1977 and 1978 of 
1973. D/- 15-6-1973. 


„Index Note:— (A) Constitution of 
India, Articles 226, 22 (5) — Habeas cor- 
pus — Detention under Maintenance of 
Internal Security Act — Challenge on 
allegation that grounds supplied to detenu 
Were vague in the sense that they lacked 
details —— Interference before matter was 
considered by Advisory Board, if per- 
missible. (X-Ref:—- Maintenance of In- 
ternal Security Act (1971). Sections 3, 10 


Brief Note:— (A) The comoulaint of 
lack of details is a rectifiable lacuna or 
defect and if it was possible to cure the 
defect or supply the lacuna within the 
earliest possible time. it was not proper 
The 
protection envisaged by the Constitution 
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of an Advisory Board for Jooking into the 
matter is a substantial protection. Nor- 
mally therefore, before the order has be- 
come final by the State Government ap- 
plying its mind to the question of exist- 
ence or otherwise of grounds  iustifving 
detention and the Advisory Board ex- 
pressing jts Opinion as to whether there 
is cause for detention or not, it should not 
Ibe interfered with bv the High Court and 
the Court should not deal with the aues- 
tion on insufficient material. Case law dis- 
cussed. (Para 14) 

Kalathil Velavudhan Nair & Co. for 
la ae Govt. Pleader. for Respon- 

ents. 

P. GOVINDAN NAIR, Ag. C. J.:— 
These are petitions under Arts. 226 & 227 
of the Constitution of India for the issue 
of writs of habeas corpus or other direc< 
tions or orders commanding the release of 
Sri Rambilas Gokulka of M/s. Suresh 
Kumar Rajendra Kumar. a firm carrving 
on trade in foodgrains in Mattancherrv 
town (O. P. No. 1977 of 1973). and of Sri 
K. R. Mehta, a partner of M/s. C. K. N. 
Mehta and Company. dealing in foodg- 
rains in Cochin (O. P. No. 1978 of 1973). 
on the ground that Article 22 (5) of the 
Constitution has been infringed in order- 
ing their detention under Section 3 (1) (a) 
(iii) of the Maintenance of Internal 
Security Act. 1971 (hereinafter referred 
to as the Act) by Ext. P2 order in each 
of the original petitions mentioned above. 
There are also pravers in the petitions for 
quashing Exts. P2 and P3 in each of these 
cases bv the issue of writs of certiorari or 
other directions or orders. 

2. Ext. P2 in each of these cases 
Is an order of the 2nd respondent. the 
Additional District Magistrate and the 
District Collector. Ernakulam. Section 3 
(1) (a) (iii) of the Act is in these terms: 

“3. Power to make orders detaining 
certain persons— (1) The Central Govern- 
ment or the State Government mav— 

(a) if satisfied with respect to any 
person (including a foreigner) that witha 
view to preventing him from acting in any 
manner prejudicial to— 


(iii) the maintenance of supplies and 
services essential to the community. or 
(b) eeo oaaae 

it is necessary so to do, make an 
Ai directing that such person be detain- 


Under clause (b) of sub-section (2) of Sec- 
tion 3 of the Act. additional District Magi- 
strates specially empowered in that behalf 
by the State Government are competent 
to pass orders under Section 3 (1) (a) fii. 
It is not disputed before us that the 2nd 
respondent has not been so specially em- 
powered, 
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3. The other respondents to these 
two petitions are the State of Kerala and 


the Superintendent, Special Sub Jail, 
Vivyur. respondents 1 and 3 respectively. 


4, The reliefs claimed in these 
petitions. as already stated, include a 
praver for setting aside by the issue of a 
writ of certiorari or by other order or 
direction Ext. P3 in each of these cases. 
Ext. P3 contains the grounds given to the 
il hi lias as envisaged by Sec. 8 of 

e Act. 


5. The order Ext. P2 in each of 
these cases came to be passed in the 
following circumstances. The circumst< 
ances are very similar and the grounds on 
which actions have been taken are also very 
Similar. The points that have been urged 
before us were common arguments appli~ 
cable to the two petitioners. We shall 
briefly refer to the facts leading up to the 
orders and the grounds on the basis of 
which the orders have been passed. Com< 
mon questions arise in the cases and we 
propose to disnose of these two petitions 
by a common judgment, 


6. On the 31st Mav 1973. there 
have been surprise inspections of the busi- 
ness places of the two firms and their 
godowns and certain information is said 
to have been collected. Two ars 
were prepared at the time of those ins- 
pections and those have been produced in 
the two cases, marked as Ext. P. 1. On the 
following day. the Ist June 1973. at about 
mid-night. the two detenus were appre- 
hended and the orders Ext. P2 in each of 
these cases were served on them. They 
are now under detention in the special Sub 
Jail, Vivyur. On the 2nd June, Sri Ram- 
bilas Gokulka regarding whose detention 
O. P. No. 1977 of 1973 has been filed. sent 
a representation to Government through 
the Superintendent of the Jail. Sri K. R. 
Mehta also sent a representation to Gov- 
ernment on the same dav. 2-6-1973 re- 
questing that he mav be released. These 
representations may fall under Section 14. 
As far as Sri K. R. Mehta .is concerned. 
the request mav fall under Section 15 of 
the Act as well. which enables the Gov- 
ernment to release a person detained, with 
or without conditions. After these repre- 
sentations were made, grounds dated 4th 
June 1973 were served on the two detenus 
on the next day 5th June. 1973. These 
grounds contain conclusions which briefly 
stated are (1) that the two petitioners 
have been selling foodgarins at exorbit- 
ant prices, (2) that they failed to furnish 
the details of the amounts for which 
foodgrains have been purchased by them 
when directed. {3} that they have been 
interrupting the free supply and sale of 
foodgrains and (4) that they are influen- 
tial persons of the area. Sri K. R. Mehta 
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particularly being the President of the 
Foodgrains Merchants’ Association, and 
they have been influencing other merch- 
ants in the area. and the practice follow- 
ed by them has been induced to be follow- 
ed by others as w 


7 When these petitions came ud 
before us for admission. we did not issue 
notice in the usual form ordering the pro- 
duction of the detenus, but requested the 
Advocate-General. who was present in 
Court. to take notice of the petitions and 
suggested an earlv date for hearing. In 
accordance with our reauest, the Advo- 
cate-General took notice and counter-affi- 
davits were filed by the 2nd respondent 
in each of these cases. We do not think 
that we should go into the details con- 
tained in the counter-affidavits but we 
must state that, in these counter-~affida- 
vits the stand taken by the 2nd respon- 
dent is that the grounds contained in Ext- 
P3 are not vague and that there is no 
reason for this Court to exercise its extra- 
ordinary jurisdiction under Article 226 of 
the Constitution, We mav at this stage 
mention that though these petitions are 
stated to be under Articles 226 and 227 of 
the Constitution. they are sought to _ be 
sustained only as petitions under Article 
226 of the Constitution. 


8. Before we deal with the argu- 
ments that have been advanced. it will be 
useful to refer to the provisions in Arti- 
cle 22 of the Constitution and the relevant 
provisions of the Act. Article 22 is in Part 
III of the Constitution dealing with funda- 
mental rights, and Article 22 (1) states 
that no person who is arrested shall be 
detained in custodv without being inform- 
ed. as soon aS may be, of the grounds for 
such arrest nor shall be denied the right 
to consult. and to be defended by. a legal 
practitioner of his choice. Article 22 (2) 
provides that every person who is arrest- 
ed and detained in custody shall be pro- 
duced before the nearest Magistrate with- 
in g period of twentv-four hours. But 
Article 22 (3) contains qualifications and 
We are concerned with sub-clause (b) of 
that Article which states that nothing in 
clauses (1) and (2) shall applv to any per- 
son who is arrested or detained under any 
law providing for preventive detention. 
Then, Article 22 (4) dealing with “pre- 
ventive detention” prohibits anv law being 
passed which shall authorise the deten- 
tion of a berson for a longer period than 
three months unless an Advisory Board 
consisting of persons who are. or have 
been. or are aualified to be appointed as, 
Judges of a High Court has reported be- 
fore the expiration of the said period of 
three months that there is in its opinion 
' sufficient cause for Such detention and the 
proviso further limits the period of deten- 
tion by stating that sguch detention shall 
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not in any case exceed the maximum 
period prescribed by law made by Parlia- 
ment or under anv law made bv Parlia- 
ment under sub-clause; (a) and (b) of 
clause (7) with which we are not concern- 
ed. Then comes the provision in Article 
22 (5) which we mav extract: 

(5) When any person is detained in 
pursuance of an order made under any 
law providing for preventive detention, 
the authority making the order shall. as 
soon as mav be. communicate to such per- 
son the grounds on which the order has 
been made and shall afford him the ear- 
lest opportunity of making a representa- 
tion against the order”, 


This is the most important provision with 
which we are concerned. This provision 
in the Constitution contains two protec 
tions (1) that the authoritv making the 
order shall. as soon as mav be. ecmmuni- 
cate to the detenu the grounds on which 
the order has been made and (2) that the 
Said authority shall afford him the earliest 
opportunity of making a representation 
against the order. 


9, Consistent wīth these provisions 
the Act provides by Sec. 8 that the au- 
thority making the order of detention 
shall. as soon as mav be. but ordinarily 
not later than five days and in exceptional 
circumstances and for reasons to be re« 
corded in writing. not later than fifteen 
davs. from the date of detention, commu- 
nicate to him the grounds on which 
the order has been made. This section also 
specifically provides that the detenu shall 
be afforded the earliest opportunity of 
making a representation against the order 
to the appropriate Government. Sub-sec« 
tion (3) of Section 3 of the Act provides 
that when any order is made under this 
section bv an officer mentioned in sub= 
sec (2). he shall forthwith report the fact 
to the State Government to which he is 
subordinate together with the grounds on 
which the order has been made and such 
other particulars. as in his opinion have 
a bearing on the matters. and no such 
order shalj remain in force for more than 
twelve dava after the making thereof 
unless in the meantime it has been ap« 
proved by the State Government. There 
is a proviso to sub-section (3) of Section 3 
which states that. where under Section 8 
the grounds of detention are communicat< 
ed by the authority making the order 
after Ave days but not later than, 
fifteen davs from the date of detena 
tion. this sub-section shall apply subject 
to the modification that for the words 
“twelve davs”. the words. “twenty-two 
days” shali be substituted. Sub-section (4) 
of Section 3 fs also important It enjoins 
that when anv order is made or approved 
by the State Government under this gecs 
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tion, the State Government shall. within 
seven davs. report the fact io the Central 
Government together with the grounds 


on which the order has been made and- 


such other particulars as in the opinion of 
the State Government have a bearing on 
necessity for the order. 


Now turning to Section 10 of the Act. 
we see the provision that save as express- 
ly provided in the Act in everv case where 
a detention order been made under 

is Act. the appropriate Government 
shall. within thirtv davs from the date of 
detention under the order. place before 
the Advisory Board constituted by it 
under section 9 the grounds on which the 
order has been made and the representa- 
tions if any, made bv the person affected 
by the order. and in case waere the order 
has been made bv an officer, also the re- 
port by such officer under sub-section (3) 
of Section 3. 


Section 11 deals with the procedure 
to be followed bv the Advisory Board 
which we need not refer. 


10. Counsel on behalf of the peti- 
tioners. in what we may term to be some- 
what elaborate but useful arguments re- 
ferred to a catena of decisions ranging 
from the decision in State of Bombay v. 
Atma Ram Shridhar Vaidva AIR 1951 SC 
157 where a Constitution Bench of the 
Supreme Court had occasion verw early in 
the historv of the Constitution to consider 
the scope and ambit. of the guarantee 
under Article 22 (5) of the Constitution 
to the latest pronouncement of the Sub- 
reme Court on the subiects in Manu Bhu- 
san Roy Prodhan v. State af West Bengal 
AIR 1973 SC 295 and urged that bv the 
principles laid down in these decisions, it 
iş well-established that ihe grounds stated 
in Ext. P3 are vague, and on such grounds, 
it is not possible for anv authority under 
the Act to pass orders of detention and 
that the orders of detention are illegal, 
violative of the guarantee under Article 22 
(5) of the Constitution. a guarantee which 
is also a fundamental right. avart from 
the orders being violative of the guarantee 
under Article 19 (1) (f) of the Constitu- 
tion. The other decisions referred to are 
Tarapada De v. State of West Bengal. AIR 
9951 SC 174. Dr Ram Krishnan Bhard- 
wai v. State of Delhi. AIR 1953 SC 318. 
Shibban Lal Saksena v. State of Uttar 
Pradesh, AIR 1954 SC 179. Rameshwar 
Lal Patwari v. State of Bihar, AIR 1968 
SC 1303: Moti Lal Jain v. State of Bihar. 
AIR 1968 SC 1509. Sushanta Goswami v. 
State of .West Bengal. AIR 1969 SC 1004: 
Pushkar Mukheriee v. State of West 
Bengal, AIR 1970 SC 852 Mishrilal Jain 
vy. District Magistrate. Kamrup, (1971) 2 
SCWR 601 = (1972 Cri LJ 568) B. Sun- 
dara Rao v. State of Orissa, AIR 1972 SC 
739. Tavan Kumar Mukherjee v. State of 
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West Bengal, AIR 1972 SC 840. Anal 
Chandra Baneriee v. State of West Ben- 
gal AIR 1972 SC 1495 and Mintu Bhakta 
v- State of West Bengal. AIR 1972 SC 
2132. The principles established bv these 
decisions may now be summarised: 

_(1) there are two guarantees under 
Article 22 (5) of the Constitution: the 
guarantee that a detenu must be told the 
grounds on which he has been detained 
and the further guarantee that he shall be 
afforded the earliest opportunitv of mak- 
ing the representation against the order. 


(2) the sufficiency of the grounds of 
detention is not iusticiable: that is a mat- 
ter entirely within the purview of the au- 
thorities functioning under the Act. 


(3) if non-existent or irrelevant 
grounds have been relied on for the pur- 
pose of passing an order of detention 
there can be no auestion of satisfaction 
at all: such orders will be set aside by 
Court, 

(4) that if the grounds are vague. 
there will be violation in given eases of 
the first part of Article 22 (5) and in all 
cases of the guarantee under the second 
part of Article. 22 (5). 

A word of explanation may be necessary, 
The second part of the rule is based on 
the proposition that the representation en- 
visaged by Article 22 (5) of the Constitu- 
tion must be an ‘effective representation’ 
a representation which can give facts and 
details which would be convincing to those 
who have to take them into account. pro- 
babilising a conclusion in favour of the 
detenu. Such a convincing representation 
can be furnished by the detenu onlv i 
details which form the facts on which the 
grounds are based are supplied to him 
and a number of decisions of the Supreme 
Court have taken the view that if such 
facts had not been furnished to the detenu 
there will be a deprivation of the guar- 
te under the second part of Article 22 

(5) the detention order must be based 
on a satisfaction which existed at the 
time the order was passed. So the grounds 
on which the order was passed must exist 
at the time of the order. As a corollary 
to the above proposition. no additional 
grounds can be furnished to the detenu: 
and 

(6) notwithstanding what is stated in 
principle No. 4 enumerated above. a de- 
tenu mav ask for further particulars and 
the authorities may suo motu furnish par- 
ticulars or details of the grounds of de- 
tention. 

We do not think. we must refer to the 
other principles laid down by the Supreme 
Court for the purpose of these cases. 


11. Counsel] for the petitioners Te- 
lied mainly on proposition (4) stated above 
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end urged that in the absence of details 
the grounds furnished are vague. The 
Advocate General on the other hand re- 
lied on proposition (5) and argued that 
the defect if anv. is onlv lack of details 
and this can be cured bv furnishing more 
particulars He therefore further contend- 
ed that the petitions at this stage are pre- 
mature and should not be entertained. 
Counsel for the petitioners would have it 
that this Court if it is satisfied that the 
grounds are vague in the sense that de- 
tails have not been furnished. should in- 
tervene even at this stage. as what is mm- 
volved is the liberty of citizens and this 
does not brook anv delay however short. 


12. We think that these petitions. 
at this stage can be disposed of on the 
answer to the short question whether they 
should be entertained now The petitioners 
can make representations and the State 
Government is bound to consider them. If 
the representations are such that they 
would carry conviction and that the orders 
of detention could not stand. the State 
Government then would naturally cancel 
the orders in accordance with the prin- 
ciples Jaid down by the Supreme Court. 
In this respect we must refer to the deci- 
sions of the Supreme Court in Javanara- 
yanan Suku] v. State of West Bengal. AIR 
1970 S€ 675. Prof Khaidem Ibocha Singh 
v. State of Manipur. AIR 1972 SC 438 
and Amulya Chandra Dev v. State of 
West Bengal. AIR 1973 SC 1179. These 
decisions have laid down that the State 
Government is bound to consider as earlv 
@s possible. having earlier afforded an op- 
portunity to the detenu to make effective 
Tepresentations. and satisfy themselves 
that the orders of detention must con- 
tinue. This. the Supreme Court has ruled. 
is the duty of the State Government and 
should be done by the State Govern- 
ment before the matter is referred to the 
Advisory Board and this dutv is therefore 
an additional dutv cast on the State Gov- 
ernment which it cannot under law shelve. 
If that be the position. this court ought 
not at this stage sit in judgment over a 
matter which can verv well be dealt with 
by the State Government and it is sub- 
mitted by the Advocate-General that this 
Court must assume that the State Govern- 
ment wil] deal with the matter with 
the same anxiety and consideration that 
will be bestowed upon the matter bv this 
Court and therefore we should decline 
Jurisdiction at this stage. He further con- 
tended that the grounds furnished to 
these petitioners do not contain any inhe- 
rent vagueness. They are sufficientlv 
clear and easily understandable. but the 
only defect. if anv is the lack of details. 
‘These details. according to the Advocate- 
General. need not be stated in the grounds 
of detention. Whatever that be. he argu- 
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ed that it is open to the detenus to ask 
for details and it is also open to the State 
Government. suo motu. in the light of the 
discussions that took place at the time of 
the hearing of these cases. and based on 
the decisions of the Supreme Court. to 
supply these details. The two petitioners 
had not vet made their representations 
after the receipt of the grounds on the 
oth June, and that. if as a result of the 
discussions here. it is felt by the State 
Government if is necessary to supply de- 
tails in order to satisfy the principles 
that have been laid down bv the Supreme 
Couri. we must assume that that will be 
done This being the‘ position. we do not 
think we should at this stage hold that the 
grounds are vague which conclusion may 
bate well turn out to be a wrong conclu- 


13. On the question whether a 
Court should interfere at such a stage as 
the one in these cases. no direct authority 
excepting an early case of the Calcutta 
High Court reported in Raman Lal Rathi 
v. Commr. of Police. Calcutta. AIR 1952 
Cal 26 in which justice P B. Mukharii 
specifically considered the matter, had 
been brought to our notice The question 
was formulated bv the learned Judge thus 
In para 4 of the judgment: 


“Another point of considerable im= 
portance has been urged on behalf of the 
State. It has been argued that the struc- 
ture of the Preventive Detention Act es- 
pecially after its amendment is such that 

application is premature and cannot 
be maintained before the Advisory Board 
examines the case of detention of the per- 
SOn concerned”. 


The learned Judge’s conclusion is in Para- 
graph 27: 


“I therefore hold that the petitioner 
has the legal and constitutional right to 
approach this Court before he has made 
any representation or before there is any 
reference to the Advisory Board and 
before the time for such reference or 
report by the Board has expired”. 


Reliance was also placed on the decision 
Of the Travancore-Cochin High Court in 
Thiruvadinatha Pillai v. District Magi- 
Strate Trivandrum AIR 195] Trav-Co. 130. 
We find that the judgment in the 
Travancore-Cochin case is mainly. if not 
exclusively, based on the ground that 
the order of detention had not been 
served on the detenu. The case is no 
authoritv for the proposition that this 
Court can and, or should interfere before 
the Government had considered the re- 
presentation and before the Advisory 
Board had looked into the matter. Coun« 
se] for the petitioners invited our atten- 
tion specifically to the decision in (1971) 
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2 SCWR 601 = (1972 Cri LJ 568) and 
urged that the approach to the Court 
therein was after the approval bv the 
State Government but before the matter 
was placed before the Advisory Board. 
He also referred to the decision of the 
Supreme Court in P. L. Lakhanpal v. 
Union of India, AIR 1967 SC 243 and said 
that the approach to the High Court was 
immediately after the detention. The 
two Supreme Court decisions relied on 
did not deal with the question as to whe- 
ther the approach to the High Court was 
proper at that time. The matter had not 
been urged before the Court and in AIR 
1967 SC 243. the petition was dismissed. 
The matter is therefore res integra, ex 
cept for the decision of Justice P. B. Muk- 
harii of the Calcutta High Court. Justice 
Mukharii did not then have the benefit 
of the decisions of the Supreme Court 
which we have referred to. those in AJR 
1970 SC 675: AIR 1972 SC 438 and AIR 
1973 SC 1179 which have now categoric- 
ally laid down that irrespective of the 
consideration by the Advisory Board. the 
State Government must not only provide 
the earliest opportunity to the detenu to 
make an effective representation, but 
must themselves consider whether the 
detention must continue. This aspect was 
then (at the time the Calcutta decision 
was rendered) not clarified. though most 
of the matters arising from Article 22 (5) 
had been dealt with by the Constitution 
Bench of the Supreme Court in the de= 
cision in AIR 1951 SC 157. However, this 
aspect had not been dealt with in that 
judgment, 


14. A writ of habeas cornus is a 
writ of right but not of course and, as far 
as the High Court is concerned, the exl- 
stence of alternative remedies can he 
taken into consideration in dealing with 
applications for the issue of such writs 
though the Supreme Court in petitions 
under Article 32 of the Comstitution pro- 
viding a guarantee in the nature of a 
fundamental right cannot take such 
matters of alternative remedies into con- 
sideration. The decisions on the subiect 
have been summarised bv Seervai in his 
commentaries on the Constitution (1966 
Edn.) at pages 624 and 625. The real 
question arising in cases of this tvne is 
not the existence of an alternative remedy 
but whether the order, at least as far as 
the State Government is concerned, had 
become final before its reference to the 
Advisorv Board. Further the Advisory 
Board itself is a body consisting of per- 
sons who have the necessary legal training 
and therefore the necessary background 
to deal with questions which involve the 
violation of Article 22 (5) and of Art. 19 
(1) (Ð. The protection envisaged by the 
\constitution of an Advisory Board for 
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looking into the matter is a substantialf 
protection. It cannot be termed illusory. 
Normally therefore, before the order has 
become final by the State Government 
applying its mind to the question of the 
existence ot otherwise of grounds iustifv- 
ing detention and the Advisory Board 
expressing its opinion as to whether there 
is cause for detention or not. it should 
not be interfered with by this court and 
this court should not deal with the ques- 
tion on insufficient material. This is a 
matter which gave us a good deal of an= 
xiety for. counsel for the petitioners 
Tightly reminded us that we are dealing 
with the suaranteed right of freedom of 
and urged 
that this Court should see that no per- 
son is kept under custody even for the 
shortest period. He contended that the 
details have been furnished in the counter~ 
affidavit and that this had not been done. 
On the other hand he pointed out that the 


contention owas that the grounds 
were not vague even in the sensg 
that they lacked details. These 


are weighty arguments but we do not con= 
sider that it is for this Court. at anv rate, 
in the first instance, to examine the parti- 
culars of the grounds. As early as in the 
decision in AIR 1951 SC 157, the Supreme 
Court envisaged the need of asking for or 
supplying particulars. In paragraph 7 af 
P. 161 of the decision the Court said: 


"Bv their very nature the grounds 
are conclusions of facts and not a complete 
detailed recital of all the facts............ ace 


No part of such “grounds” can be held 
back nor can anv more “grounds” _be ad- 
ded thereto...... Ordinarily, the “grounds” 
in the same sense of conclusions drawn by 
the authorities will indicate the kind of 
prejudicial act the detenu is suspected of 
being engaged in and that will be suffi- 
cient to enable him to make a representa- 
tion setting out his innocent activities to 
dispel the suspicion against him. Of course 
if the detenu is told about the details of 
facts besides the grounds he will certainly 
be in a better position to deal with them”, 
And from paragraph 9 of the iudgment it 
is clear that details and particulars which 
form the basis of the conclusions (grounds) 
can be supplied later In the next para- 
graph, the Court considered the signifi- 
cance of the words “as soon as may be” 
and shall afford “earliest opportunitv” of 
making representation and said that fur- 
mishing of particulars should be within 
such time that the detenu shall have the 
earliest opportunity to make representa- 
tions. This being the position. it is quite 
possible that the main complaint before 
us of lack of details is a rectifiable lacuna 
or defect and if it is possible to cure tha 
defect or supply the lacuna within the 
earliest possible time, and if there js 
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consideration of the representations of the 
detenus after the supply of the details or 
particulars which mav be sufficient to up< 
hold the grounds, the Court will be acting 
against public interest in ordering the re- 
lease of these petitioners. We should not 
hazard on anv such venture. We notice 
that apparently responsible persons. who 
fit is alleged in the main affidavits and 
the reply affidavits. have been doing 
everything within their powers to induce 
the flow of foodgrains into the State are 
now under detention. But this. in the 
nature of things. seems to us to be un- 
avoidable. There is a machinery provided 
by the Act as envisaged by Article 22 
(5) of the Constitution to protect freedom. 

is machinery that human ingenuitv has 
suggested for protecting freedom cannot 
be said to be unsatisfactory though in 
all such cases of human endeavour to 
eee an ideal there will be shortcom- 

ES. 


15. The guarantee of freedom 
under the Constitution is not merely a 
protection of the individual freedom. It 
is a concept of importance. a wav of life, 
the embodiment of the principle that the 
individual counts. This is as important as 
public interest. When the conduct of an 
individual clashes with the interests of 
society the individual might lose his free- 
dom. So the only auestion is whether 
there was such conduct and consequently 
public interest had been jeopardised. If 
the answer to the question is in the affir- 
mative. individual freedom must give wav. 
and public interest demands that the 
threat to such interest is removed. Jt mav 
take a short while finally to determine 
whether public interest has been so 
jeopardised. But this is inevitable. This 
Court should not assume to itself functions 
that have been statutorily conferred on 
the Government and examine the matter 
itself at this stage. Mere delay of a few 
days and the consequent detention for that 
period are not sufficient for this Court to 
adopt such a course. 


16. We are therefore constrained 
to dismiss these petitions, We do so. 


17. We must not part with these 
Cases without expressing the hove that 
what we have indicated in this judgment 
will be borne in mind bw the authorities 
concerned and the liberty of the petitioners 
will not be interfered with for a moment 
longer than is necessary and that there 
would be a very prompt consideration of 
the issues after affording full opportunity 
to the petitioners to make representations. 


Petitions dismissed, 


ttn į 
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V. P. GOPALAN NAMBIYAR, J. 

Kuttapan and others, Petitioners vi 
Chellamma and another, Respondents. 

O. P. No. 5640 of 1972. D/~ 15-6-1973, 

Kerala Land Reformg Act 1963 (1 of 
1964). Section 101 — Powers of Land Tri- 
bunal — A land Tribunal has no power to 
set aside an ex parte decree or order pass- 


ed bv it in a proceeding. (X-Ref :— CPC 
O. 9, R. 13). (Para 2) 


_ A Land Tribunal which is an Auth- 
ority constituted under the Act. is given 
under Section 101 certain specifically en~ 
umerated powers of a Civil Court with 
respect to certain specified matters. But, 
the power to set aside an ex parte decree 
Or order is not one of such enumerated 
powers. Hence. the Tribunal had no iuris- 
diction to set aside an ex parte order pass~ 
ed >y it in a proceeding to seek shifting 
of Kudikidappu, AIR 1967 Ker 287 (FB) 
Distinguished. (Para 2) 


T. V. Ramakrishnan and K. Ravine 
dran, for Petitioners; Varghese Kalliath, 
for Respondents. 


_ORDER:— The Respondent in this 
wri; petition filed an application under 
Section 75 (2) of the Land Reforms Act 
for the purpose of shifting the kudikida- 
Pru of the writ petitioner. On the dav the 
application came on for hearing. the writ 
petitioner herein. (who was the Respon- 
dent in the application before the Land 
Tribunal) was absent. The Tribunal never- 
theless heard the petitioner before it. exa- 
mined the objections which had been filed 
by the Respondent before it (the writ 
petitioner): and allowed the application 
for shifting. The writ petitioner there- 
upon filed I. A. No. 6 of 1972 to re-open 
the ex parte decision of the Tribunal on 
the sround that he had not been heard, 
and should be afforded an opportunity of 
substantiating his objections. The applica- 
tion was dismissed by the Tribunal on the 
ground that it had no jurisdiction to set 
aside the order already passed. and that 
the said order was passed on the merits 
after giving due consideration to all the 
points raised in the objections. Ext. P2 
is a copy of the order of the Tribunal. 
This writ petition has been filed to quash 
the same. 


2. The auestion debated is whe- 
ther a Land Tribunal has got the power 
to set aside an ex parte order passed by 
it. section 77 which is the relevant sec- 
tior. dealing with the disposal of an ap- 
plication to shift the kudikidappu in so 
far as it is relevant. reads as follows- 

“77. Procedure to enforce shifting of 
kudikidapou in certain cases: (1) If the 
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kudikidappukaran does not comply with 
the requisition made under sub-section (2) 
er sub-section (4) of Section 75 by the 
person in possession of the land to shift 
to a new Site. such person mav apolv to 
the Land Tribunal having jurisdiction to 
entertain an application under Sec. 80-B 
in respect of the kudikidappu to be shift- 
ed. to enforce compliance with such re~ 
quisition: 

Provided that no application under 
this sub-section shal] be made without giv- 
ing the kudikidappukaran one month’s 
notice by registered post. 

(2) The Land Tribunal. after such en~ 
auiry as it deems fit. and on being satis- 
fied that the applicant has complied with 
all the conditions mentioned in sub-sec- 
tion (2) or sub-section (4), as the case may 
be. of Section 75. mav pass an order re- 
quiring the kudikidappukaran to shift the 
kudikidappu before such date as may be 
specified in the order: 

Provided that no such order shall be 
passed in any case where a certificate of 
purchase has been issued under Section 
80-C in respect of the kudikidanpu. 

(3) If the kudikidappukaran does not 


shift the kudikidappu before the date spe- . 


cified in the order under sub-section (2). 
the Land Tribunal shall cause the kudi- 
kidappukaran to be “evicted from the 
kudikidappw” 


No rules have been framed defining the 
mode and manner of enauiry either under 
Section 77 or under Section 75 (which 
deals with an application for evicting the 
kudikidappukaran from the kudikidanpu). 
Section 101 confers on the Tribunal cer- 
tain specifically enumerated powers of a 
civil court while trving a suit under the 
Code of Civil Procedure in respect of cer~ 
tain specified matters. But the power 
under Order 9, Rule 13. of setting aside 
an ex parte decree or order is not one of 
the specifically conferred or enumerated 
powers. Section 101 (1) (e) provides that 
the Land Tribunal mav have the powers 
of a Civil Court under the Civil Procedure 
Code in respect of any other matter which 
may be “prescribed”: but no such prescrip- 
tion was brought to mv notice. In the 
face of these, the Land Tribunal. being 
essentially a statutory Tribunal with spe- 
cifically enumerated powers. cannot have 
the power to set aside an ex parte decree 
or order. The Full Bench decision of this 
Court in Kalvani Amma Bhargavi Amma 
yv. Ouseph Varkev (1967 Ker LT 317) = 
(ATR, 1967 Ker 287 FB). ruled. with res- 
pect to the provisions of Sections 101. 129 
(2) (e) to the Land Reforms Act and 
Rule 99 of the Land Reforms Tenancv 
Rules that the Land Tribunal had power 
to set aside an ex parte order. The re- 
quisite power was found under the pro- 
visions of Rule 99. The Full Bench overe 
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ruled the contrary view taken bv three 
of us. each sitting alone. As the conclu- 
sion was rested solely on R. 99 of the Rules 
and as there is now no such or similar 
rule. [am unable to hold that there js a 
power in the Land Tribunal to set aside an 
ex parte decree. Mvself and Mr. Justice 
Krishnamoorthy Iver in C. R. P. No. 270 
of 1969 (Ker) considered the Full Bench 
decision and held that the former part of 
Order 9. Rule 9 providing for the bar of 
a fresh suit on the same cause of action 
would not be attracted as far as the Land 
Tribunal is concerned. The Tribunal was 
correct in refusing to set aside the ex 
parte order passed bv it. and in refusing 
to re-hear the application on which orders 
had been passed bv it. I dismiss this writ 
petition, but in the circumstances without 


costs, 
Petition dismissed. 
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V. BALAKRISHNA ERADI J. 


M. C. Abdullah Kutty. Petitioner v. 
The Deputy Registrar of (Co-operative 
i Trichur. and others. Respons 

ents. 


_ Original Petn. No. 476 of 1973, 
16-3-1973. 


Kerala Co-operative Societies Rules 
(1969), Rule 44 (1) (© (1) — Disqualifica- 
tion for membership of committee — At- 
tracted only if default continued for more 
than three months unless bye-laws pro= 
vide different lesser period. 


Where the loans had become repay= 
able on 11-4-1970 and were paid in full on 
1-7-1970, can a member be said to have 
incurred disqualification? 


In the absence of any provision in 
the bve-laws of the Society prescribing a 
lesser period for attracting the disqualifi- 
cation, a member cannot be said to have 
incurred the disqualification. (Para 2) 


P. K. Shamsuddin and K. A. Abdulsa= 
lam, for Petitioner: V. M. Navanar and 
K. C. Sankaran, for Respondents. 


ORDER :— The petitioner was elects 
ed as a member of the Board of 
Directors of the Nattika Firka Co-opera- 
tive Rural Bank Ltd. which is a society 
registered under the Madras Co-operative 
Societies Act at an election held on 21-86- 
1970. In November. 1970 the 4th respons 
dent who is a member of the society 
appears to have moved the Deputy 
Registrar of Co-operative Societies. Tri« 
chur — the lst respondent. for declaring 
the petitioner as disoualified for a mem~< 
bership of the company even on the date 
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.on which he was elected on the ground 
€hat the petitioner was in default of re- 
payment of two loans advanced by the 
g@ociety in respect of which repayment had 
already become due prior to the date of 
the election. The ist respondent thereupon 
Issued a notice to the petitioner under 
Rule 44 (2) (a) of the Kerala Co-operative 
Societies Rules. 1969 as per Ext. P2 dated 
4-3-1971 calling upon the petitioner to file 
his objections. if anv. why he should not 
be declared to be disqualified to be a 
member of the committee of the society 
on the ground that he had de- 
faulted pavment of two instalments in 
repaving a loan advanced bv the societv. 
Ext. P3 is a copv of the obiections filed 
by the petitioner. On 16-4-1971 the Ist 
Tespondent passed the order Ext. P4 de- 
claring the petitioner as disaualified to be 
a member of the Director Board of the 
Society and directing that he should cease 
to be a member of the Board from the 
date on which the disqualification had 
been incurred. Under a mistaken impre- 
ssion that an appeal lay against the said 
order before the Kerala Co-operative Tri- 
bunal the petitioner approached the Tribu- 
nal by filing an appeal before it That av- 
peal was dismissed by the Tribunal as per 
its order evidenced bv Ext. P9 holding 
that no appeal lav to it from an order 
passed by the Deputv Registrar under 
Rule 44 (3). ‘Thereafter the petitioner 
made an attempt to obtain redress from 
the State Government bw filing an ap- 
peal before the Government under Sec- 
tion 83 of the Kerala Co-operative Socie- 
ties Act 1969. But that appeal was reject- 
ed by the Government as per the order 
Ext. P 11 for the reason that that was 
barred by time. Thereafter the petitioner 
has come up with this writ petition seek- 
ing to quash the order Ext P4 passed by 
the Ist respondent declaring him as dis- 
qualified for membership of the Board of 
Directors of the society. 


2. The disqualification alleged 
against the petitioner is based on the fact 
that certain amounts wpavable bv him 
under two loan transactions evidenced by 
Exts. P7 and P7-A wherein the petitioner 
had undertaken liability as a surety for 
the borrowers had been discharged only 
on 1-7-1970 whereas under the bonds the 
two loans had to be repaid withins period 
of 12 months from the date on which they 
were advanced. Both the loans were ad- 
vanced on the 11th April, 1969 and they 
were repayable either in two instalments 
or in lump within a total period of one 
year. The amounts were. therefore. re- 
pavable on or before the 11th April 1970. 
Itis admitted that the petitioner fully paid 
off the amounts due under the two trans- 
actions on 1-7-1970. The question is whe- 


ther by reason of the delav on his part in 


paying off the amounts during the period 
between 11-4-1970 and 1-7-1970 the peti- 
tioner can be said to have incurred a dis- 
qualification for membershiv of the Board 
of Directors of the Society under Rule 44 
(1) (cì (1) of the Kerala Co-operative 
Societies Rules. 1969. The relevant por- 
tion of that rule runs thus:— 

“44 (1) No member of the society 
shal] be eligible for being elected. or am- 
Pointed as a member of the committee of 


the society under Section 28 if he: 
ex bad a 


{c) (1) is in serait to the society or to anv 
other societv in respect of any loan or 
loans taken bv him or loan in which he 
has stood surety. for such period. as is pre- 
scribed in the bve-laws of the society con- 
cerned or in anv case for a period exceed- 
ing three months or is a defaulter to the 
Societv or to anv other society.” 

It is clear from the wording of the rule 
that the disqualification thereunder is not 
incurred immediately on a default being 
committed in the repayment of a loan 
taken bv the concerned member or in res- 
pect of which he has stood surety. The 
disqualification will be attracted onlv if 
the default continued for a period exceed- 
ing three months unless a different lesser 
period is prescribed in the bve-laws of the 
society concerned, In the present case it 
is not contended on behalf of the res~ 
pondents that there is anv provision in 
the bve-laws of the society prescribing a 
different or lesser period for attracting 
the disqualification. That being the case. 
the petitioner can be said to have 
incurred a disqualification under Rule 44 
(1) (c) (i) onlv if he had been in default in 
respect of the loan for a period exceeding 
three months. From the narration of facts 
already given above it will be seen that 
the two loans became repavable on the 
lith April, 1970 and they were paid off 
in full bv the petitioner on 1-7-1970 itself, 
well within the period of three months 
mentioned in Rule 44 (1) fe) (i). It cannot 
therefore be said that the petitioner has 
incurred a disqualification for member- 
shin of the committee under Rule 44 (1) 


-(c) (i). The contrary view taken by the 


Deputy Registrar in the order Ext. P4 
is manifestly incorrect and his action in 
declaring the petitioner as disoualified for 
membership of the Board of Directors of 
the society in purported exercise of hi 
powers under Rule 44 (3) on the ground 
that the petitioner had incurred a dis- 
qualification under Rule 44 (1) (c} (i). is 
illegal and without jurisdiction. 


3 Ext P4 will therefore stand 
quashed and the petitioner will be entitl- 
ed to be restored to membership of the 
society on the basis that he has not auffer- 
ed any disqualification by reason of the 
short delay in the repavment of the two 
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Toans in auestion. The original petition is 
allowed as above. The parties will bear 
their respective costs. 

Peïtion allowed. 
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YV. P. GOPALAN NAMBIYAR AND 
K. BHASKRAN, JJ. 

Nair Service Society Ltd.. Perunna, 
Changanacherry. Appellant v. K. 
Alexander and others. Respondents. 

A. S. No. 5 of 1971. D/- 27-2-1973. 


Kerala Land Reforms Act (1 of 1964) 
S. 7-A — Non-eviction benefit under — 
Availability conditions. 

To be a deemed tenant not Liable to 
eviction. a person must be in occupation 
of another’s land believing it to be Gov- 
ernment Land and such land must have 
become the property of that other person 
subsequently by a Judgment of a Civil 
Court. Where these conditions were not 
fulfilled the occupier was held lable to 
be evicted. (Para 7) 


P. K. Kesavan Nair and T. K 
Venugopalan, for Appellant: C. M. Kuru- 
villa and Annamma Alexander, for Res- 
pondents. 


GOPALAN NAMBIYAR, J.:— O. 5. 
No. 10 of 1958, Sub Couri, Mavelikara 
was a suit for recovery of over 130 acres 
of land. instituted by the Ist Respondent 
in this appeal against the appellant here- 
in (who was the Ist Defendant in the suit) 
and others. The property belongs to the 
Government: and the Ist Respondent, him- 
self a trespasser on Government property, 
had been evicted from nearly 160 acres, 
which. thereafter, were demised on kutha- 
kappattom to the appellant The 130 and 
odd acres which are the subiect-matter of 
the suit are said to be adiacent to the 160 
and odd acres from which the Ist Respon- 
dent had been evicted. The suit was de- 
creed on appeal to the High Court. against 
the Ist Defendant also. The decision IS 
reported in 1966 K. L. T. 333. There was 
an appeal to the Supreme Court which 
dismissed the appeal in respect of a por- 
tion of the property. and allowed the 
amendment of the written statement 
prayed for by the Ist Defendant in re- 
gard to the rest. and remanded the suit 
for trial on the amendment thus allowed. 
The decision is reported in 1968 K. L T. 
182. The matter is pending trial 


2, While so, the appellant filed. 
on the trial side. L A. No. 307 of 1970 to 
refrain from proceeding with the trial of 
the suit and claiming the benefits of a 
‘deemed tenant’ under Section 7-A of the 
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Kerala Land Reforms Act (Act I of 1964) ` 
and I. A. No. 1541 of 1970 to direct the: 
Tahsildar to prepare a record of rights. On 
the execution side. he filed E. A. No. 279 
of 1970 for stay of proceedings in execu- 
tion till the disposal of that E. A. and the 
two other applications, namely. L As. 307 
and 1541 of 1970. I. A. Nos. 307 and 1541 
of 1970 were dismissed by a common order 
delivered on 27th August 1970. On the 
same day. E. A. No. 279 of 1970 was also - 
dismissed. A copv of the common order in 
the other two I. As. was appended to the 
order in I. A 279 of 1970. This appeal is 
against the said order. 

3. Against the order in L A. Nos. 
307 and 1541 of 1970 the appellant filed 
C.R. P. No. 11 of 1971 in this Court which 
was dismissed in admission bv one of us, 
on the ground that there was no iurisdic< 
tional error: but it was recorded that the 
said order of dismissal will not prejudice 
the disposal of the present appeal. where, 
it was observed, the same question was 
involved, 

4, Counsel for the Ist Resnondenf 
raised an objection that this appeal has 
become infructuous as the praver in E. A. 
279 of 1970 was only for an interim relief 
till the disposal of the application and the 
other two applications. namely L A. Nos, 
307 and 1541 of 1970. Strictly and techni-< 
cally, counsel for the 1st Respondent ap- 
pears to be right Why E A. 279 of 1970 
was framed in this fashion. we know not. 
But the affidavit in support of the peti- 
tion did raise the contention that the ap- 
pellant was a tenant. That contention was 
dealt with and negatived on the merits 
In the order pronounced in E. A. No. 279 
of 1970, and in the common order in the 
other two applications. also appended as 
part thereof. The legal ingenuity that E. 
A. No. 279 of 1970 had become infructu- 
OUs after the disposal of the other two an= 
plications was never pressed into service 
in the Court below. which pronounced 
the order under appeal. on the merits. 
after the disposal of the other two appli- 
cations. The order dismissing . R. P. 
No. 11 of 1971. preferred against the other 
two orders proceeded on the basis that the 
same question which arose in L A. Nos. 
307 and 1541 of 1970 was involved in the 
present appeal. In these circumstances, to 
avoid unfairness and iniustice. we proceed 
to deal with the appeal also on the merits. 

5. The appellants contention in 
the Court below and before us, was that 
he is entitled to the benefits of Section 
7-A of Act I of 1964 and therefore to re= 
Sard himself as a “deemed tenant” under 
Section 2 (57) (i) of the Act. Section 7A 
of the Act reads: 


“7A. Certain persons occupying land 
for not less than ten vears to be deemed 
tenants— 
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Notwithstanding anvthing to the con- 
trary contained in S. 52 or anv other pro- 
vision of the Transfer of Property Act 
1882, or any other law. or in anv cont- 
ract, custom or usage, or in any iudg~ 
ment. decree of order of court, a person 
shal] be deemed to be a tenant in respect 
of the land of another in his occupations 

(a) he or his predecessor-in-interest 
occupied such land believing it to be the 
property of the Government. 

(b) subsequent to such occupation 
such land has become the property of such 
other person aS a consequence of any judg- 
ment, decree or order of any civil court. 
and 


(c) such land has been in the con- 
tinuous occupation of such person for a 
period of not Jess than ten vears preced- 
ing the commencement of the Kerala Land 
Reforms (Amendment) Act 1969. | 

(The explanations are not material, 

and are left out). 
The Court below in the common order in 
I. A. No. 307 and 1541 of 1970 (appended 
to the order under appeal) held that the 
appellant cannot be said to be in occupa- 
tion of the land of another: nor could such 
land be regarded as having become the 
property of such other as a conse€auence 
of anv judgment or decree of a civil court: 
and that the other conditions necessary 
to invoke the benefits of Section 7A were 
not satisfied. In this view, it dismissed the 
appellant’s application. 

6. We think the court below was 
Tight. Condition (a) in Section 7-A 
is that a person must have occupied 
“such” Jand i. e. the land of another, be- 
lieving it to be the property of the Gov- 
ernment. For the fictlon of deemed ten- 
ancy under Section 7A to operate. there 
should be three parties, namely (1) the 
occupier; (2) another. whose land is oc- 
cupied; and (3) the Government. whose 
property the land occupied, is believed to 
be. In the instant case. as rightly held bv 
the court below. the appellant occupied 
the land of the Government. knowing and 
believing it to be. Government land. This 
is plain from paragraph 2 of the judgment 
of the High Court in 1966 K. L. T- 333, 
where it is stated that the entire land 
comprised in the two survev fields is ad- 
mittedly forest poramboke belonging to 
the Government 


7. Nor can it be said that such 
other land “had become the propertv of 
such other person as a consequence of any 
judgment. decree or order of a Ci 
Court” as provided bv Cl fb) of Sec. 7A. 
There is no “other person” whose land the 
appellant can be Said to have occupied. 
Nor, assuming there was. can it be said 
t the land occupied has became the 
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property of such other person aS a con- 
sequence of any judgment or decree. The 
expression used bv clause (bì. is “land has 
become the property of such other person” 
and not. that such other person has ac- 
quired property in the land. The land was 
Government land prior to the adiudica- 
tion by this Court and the Supreme 
‘Court. It remained so after the adiudica~ 
tion. There has been no transformation of 
the right of property in the land. whether 
of the Government or of the Ist Respon- 
dent. in consequence of the judgment or 
decree. All the interesting dissertation of 
Coursel for the appellant as to possession, 
conferring an interest or q right to pro- 
pertw on an occupant, appears to be mis- 
placed and irrelevant The land as such. 
cannot be said to have become the pro- 
perty of the occupant. Nor. if it has. was 
lt brought about in consequence of the 
judgment or decree in the suit. 


S- ‘The order of the court below 
was Tight, We dismiss this appeal with 


costs, 
Appeal dismissed. 
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M. U. ISAAC J. 

P. V. Devassy, Petitioner v. The De« 
puty Registrar of Co-operative Societies, 
Trichur and. others, Respondents. 

Original Petn. No. 6465 of 1970. D/# 
5-2-1973. 

(A) Kerala Co-operative Societies Act 
(21 of 1969). Section 14 (4) & (6) — Trans- 
fer of assets of Co-operative Society — 
Non-compliance with the sub-sections —~ 
Transfer invalid. ; : 

Provisions of sub-sections (4) and (6) 
are mandatory. A transfer of assets and 
liabilities of a society cannot therefore 
take effect unless a notice under sub-sec~ 
tion (4) is giyen to every member even 
thouzh he is a party to the transfer-reso- 
lution and the members are given oppor- 
tunity to exercise their option under sub- 
Section (6). (Para 6) 


{B) Constitution of India Article 226 

— Exercise of jurisdiction — Transfer of 
assets and liabilities of a Co-operative 
Society invalid — Assets and liabilities 
taken over by transferee society — Trans- 
feror society ceasing to function — No ob- 
jection by its members except petitioner 
— Petitioner’s loss capable of being com- 
pensated — Writ to quash transfer refused 
in the circumstances and suitable direc- 
. (Para 7) 


Chandrasekharan and Chandrase< 
khara Menon, for Petitioner: S. Easwara 
Iyer and Govt Pleader. for Respondents. 
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ORDER:— The petitioner is a member 
of a Tegistered Co-onerative Society. the 
2nd Respondent herein. Bv a resolution 
dated 21-3-1970. this Society decided to 
transfer all its assets and liabilities in 
favour of the 3rd Respondent. which is 
another registered Co-operative Society. 
The 3rd Respondent also passed a corres- 
ponding resolution on 19-4-1970 for a 

ing over of the assets and liabilities of 
the 2nd Respondent It is not seriously 
disputed that these resolutions had the ap- 
proval of the Deputy Registrar of Co- 
operative Societies Trichur. who is the 
Ist Respondent. It is evidenced by Ex. Rl 
a letter dated 24-10-1968 of the Ist Res- 
pondent. Sometime after the aforesaid 
two resolutions were passed, the 3rd Res- 
pondent took over all the assets and liabi- 
lities of the 2nd Respondent Then the Ist 
Respondent passed an order Ext. P2 dated 
16-12-1970 stated to be under Sections 14 
fa} and 15 (1) of the Kerala Co-Operative 
Societies Act 1969 (hereinafter referred to 
as the Act). The operative portion of that 
order reads: 


"The assets and liabilities of the Arim- 
pur Karshaka Sahakarana Sangham Ltd. 
No. R186 shal] be transferred in whole to 
the Arimpur Multi Purpose S. C. S. Ltd. 
No. 500 as per Section 14 (a) of the K. C. 
S. Act 21 of 1969. The amalgamation 
should be given effect to within one month 
from the date of this order. 

The registration of the Arimpur Kar- 

shaka Sahakarana Sangham Ltd. No. R 
186 shall stand cancelled with the issue 
of this order and the society shall be 
deemed to have been dissolved. and shall 
cease to exist aS a co-operative body as 
per Section 15 (1) of the Kerala Co-opera- 
tive Societies Act 21 of 1969.” 
On 21-12-1970, the petitioner moved this 
writ petition to auash the above order and 
restrain the respondents from taking fur- 
ther proceedings on the basis of Ext. P2 
and for consequential reliefs, 


2. The sole contention of the peti- 
tioner before me is that the amalgama- 
tion transferring all the assets and Habili- 
ties of the 2nd Respondent in favour of 
the 3rd Respondent was effected without 
Compiving with the provisions of sub-sec- 
tions (4) and (6) of Section 14 of the Act 
and that the impugned order is. therefore 
illegal and without iurisdiction. 


3. Section 14 deals amalgamation. 
transfer of assets and liabilities and divi- 
sion of societies. It is necessarv to read tha 
relevant parts af that section and also sec= 
tion 15 in order to appreciate the conten= 
tion of the parties. 

"74. Amalgamation, transfer of as- 
gets and liabilities and division of socle= 
tles— 


A.L RB. 


(1) A society mav. with the previous 
approval of the Registrar and bv a resolu- 
ton passed by a two-thirds maiority of 
the members present and voting at a 
general body meeting of the societv.— 


(a) transfer its assets and liabilities in 
whole or in part to any other society: 

(b) divide itself into two or more 
societies. 

__ (2) Any two or more societies mav. 
with the previous approval of the Regist- 
rar and by a resolution passed bv a two 
thirds majority of the members present 
and voting at a general body meeting of 
each such society. amalgamate themselves 
and form a new society. 

(3) The resolution of a society under 
sub-section (1) ar sub-section (2) shall 
contain all particulars of the transfer. 
civision or amalgamation. as the case may 


(4) When a society has passed any 
such resolution, it shall give notice there- 
of in writing to all its members and credi- 
tors and. notwithstanding the provisions 
of Section 24. or anv bve-law or contract 
to the contrary. anv member or creditor 
Shall. within a period of two months from 
the date of service of the notice upon him. 
have the option of withdrawing his shares, 
deposits or loans. as the case may be 


(5) Any member or creditor who does 
not exercise his option within the period 
specified in sub-section (4) shall be deem- 
ed to have given his assent to the propo- 
Sals contained in the resolution. 

(6) A resolution passed by a society 
under this section shall not take effect un- 
ti] either— 

(a) the assent thereto of all the mem- 
bers and creditors has been given or 
deemed to have been given or 


(b) all claims of members and credi- 
tors who exercise the option referred to 
in sub-section (4) within the period spe- 
cified therein, haye been met in full 

(7) Where a resolution passed by a 
society under this section involves the 
transfer of any assets and liabilities the 
resolution shall, nothwithstanding anvth< 
ing contained in anv law for the time be- 
ing in force, be a sufficient convevance 
to vest the assets and liabilities in the 
transferee without any further assur- 


(8) x x x x x x 


(9) x x x x x” 

“15. Cancellation of registration cer- 
tificates of societies in certain cases— (1} 
where the whole of the assets and liabilf- 
ties of a society are transferred to an= 
other society in accordance with the pro- 
visions of Section 14. the registration of 
the first mentioned society shall stand 
cancelled and that society shall be deeme 
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ed to have been dissolved and shall cease 
to exist as a corporate bodv. 

(2) Where two or more societies are 
amalgamated into a new society in accord- 
ance with the porvisions of Section 14. the 
registration of each of the amalgamating 
societies shall stand cancelled on the re- 
istration of the new society and each 
amalgamating society shall be deem- 
€d to have been dissolved and shall cease 
to exist as a corporate body. 


(3) Where a society jis divided into 
fwo more societies in accordance with the 
nrovisions of section 14. the registration 
of that society shall stand cancelled on 
the registration of the new societies. and 
that society shall be deemed to have been 
dissolved and shall cease to exist as a 
corporate body.” 

4. At the outset. I must point out 
that there has been a confusion on the 
part of the Ist Resnondent as well as Res- 
pondents 2 and 3 whether what was done 
In this case was a transfer of the assets 
and liabilities of the 2nd Respondent to 
the 3rd Respondent or an amalgamation 
of the two societies. As a result of the 
discussion at the Bar. it is agreed that 
this is really a case of transfer of assets 
and liabilities in whole of the 2nd Respon- 
dent in favour of the 3rd Respondent. 
The 1st Respondent has used the word 
"»malgamation” in his orders. Exts. RI 
end P2: and it has added to the confusion. 
Ex. P2 refers to Section 14 (a). Thera 
fig no such provision. What was intended 
seems to be Section 14 (1) fa). Counsel on 
both sides are also agreed that the re- 
quirements of sub-section (1) of Section 14 
have been satisfied in this case. since 
Ext. Rl can be taken as a previous ap- 
proval of the 1st Respondent. and the re~ 
solution passed by the two societies on 
21-3-1970 and 19-4-1970. can be taken as 
the requisite resolutions passed for the 
purpose of transfer of the assets and 
liabilities of the 2nd Respondent in favour 
of the 3rd Respondent. though in such a 
ease the resolution of the transferer socie- 
ty is alone required by Section 14 (1) fa). 


5. The contention of the petitioner, 
as already stated. fis that notice in writing 
@s required by S. 14 (4) has not been issu< 
ed by sav of the societies to the petitioner 
or anv other member or creditor of anv 
of the societies. and that the issuance of 
such a notice is mandatory for the resolu= 
tion to take effect. The respondents sub= 
mit in answer to the above contention 
that the petitioner is a person wha was 
party to the resolution dated 21-3-1970. 
and he is, therefore. one who has given 
assent to the resolution within the mean- 
Ine of clause (a) of sub-section (6). and 
that the resolution would take effect after 
the expiry of two months mentioned in 
sub-section (4). 
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6. I am unable to accept the con- 
tention of the Respondents. The assent 
mentioned in clause (a) in Section 6 is an 
assent of all the members and the credi- 
tors to resolution passed in accordance 
With sub-section (1) or sub-section (2) as 
the case may be. Sub-section (4) treats all 
members and creditors alike and gives 
them a right to get notice of the resolu- 
on and to exercise their option for with- 
drawing the shares. deposits of loans. as 
the case may be, within the period of two 
months mentioned therein. It even appears 
that if a member does not want to con= 
tinue as a member. it mav be open for 

im to move for the transfer of all the 
assets of the society to another society. 
or for its amalgamation with another 
sonety. in compliance with the require- 
ments of Section 14 and then to opt to 
withdraw his shares and deposits, if anv. 
In my view. every member of a society 
is entitled to get the notice mentioned in 
Sub-section (4). even if he was the mover 
of the resolution. The stage of giving as- 
sent to a resolution can arise only after 
Jt is passed. Sub-section (5) provides that 
if he does not exercise his option within 
the period mentioned in sub-section (4). 
he shall be deemed to have given his as- 
sent to the proposals contained in the re- 
solution. Sub-sec. (6) expressly states that 
the resolution shall take effect only after 
the assent of all the members or creditors 
have been given or deemed to have been 
given. and all claims of the members and 
the creditors are settled in exercise of the 
option referred to in sub-section (4). Re- 
liance was placed by the Respondent on 
sub-section (7) which provides that the 
assets and liabilities of the transferring 
Society would stand transferred to the 
other society by virtue of the resolution. 
and it was contended that such a transfer 
would not be affected by virtue of the 
fact that the notice as required by sub- 
section (4) was not issued. I am unable to 
accept this contention also. The transfer 
cannot take effect, until and unless the 
resolution takes effect. and the resolu- 
tion cannot take effect until the require 
ments of sub-section (6) are satisfied. For 
the reasons stated above. I am constrain- 
€d to hold that the reauirements of sub- 
sections (4) and (6) are mandatorv. and 
that they have not been complied with 
by the respondents in this case. - 


7. The impugned order. Ex. P2. fs 
purported to have been passed under Sec- 
tions 14 (1) (a) and 15 of the Act. The only 
reference in Section 14 (1) to the Regist- 
rar is about the previous approval neces= 
sary for the resolution mentioned therein. 
Section 15 does not refer to the Registrar 
at all: and there is no scope for the Re- 
gistrar to pass any orders under that sec- 
tion. So Ex. P2 is an unwarranted order. 
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in so far as it directs the transfer of the 
assets of one society to another and orders 
the dissolution of the transferring society. 
These two things are the legal conse- 
quences of the action taken in compliance 
with the requirements of Section 14. Buf 
there is one substantial relief that the 
petitioner is seeking in this case namely 
to auash the proceedings relating to the 
transfer of the assets and liabilities 
of the 2nd Respondent in favour of the 
3rd Respondent. I have already held that 
the transfer has not been done in com- 
pliance with the mandatorv Provisions of 
the statute. However, on the peculiar 
facts of this case, I am not inclined to 
exercise my jurisdiction under Art. 226 
of the Constitution to grant him the above 
relief, since I am Satisfied that it would 
do substantial injustice to most of the 
members of both the societies except the 
petitioner, and that at the same time the 
detriment that the petitioner may suffer 
by the non-compliance of the statutory 
requirements for a valid transfer of the 
assets and liabilities of the second res» 
pondent in favour of the third respons 
dent can be properly compensated by 
suitable direction. The peculiar facts of 
the case referred to above are that 

the assets and liabilities of the se 
cond respondent have as a „matter 
of fact, been taken over by the third res- 
pondent as early as in Januarv 1971. the 
second respondent has thereafter ceased 
to function de facto, and the third res- 
pondent has been carrving on all the func- 
tions of a registered societv without any 
objection from any person except the 
petitioner. All that he has suffered by 
the non-compliance with the issue of the 
statutory notice as reauired by Section 14 
(4) is that he did not get the period of two 
months to exercise his option to withdraw 
his shares. and deposits. if anv. from the 
society of which he was a member. Coun» 
sel for the third respondent has agreed to 
allow the petitioner the same period from 
this date to exercise such an option, an 
to pay him off in case he does so. Such 
a direction must satisfy his legitimate 
grievance. 


8. For the reasons stated above. 
I dismiss this writ petition with the direc- 
tion to the third respondent that it shall 
settle all claims of the petitioner provided 
he exercises option within two months 


from this date to withdraw his shares and. 


deposits, if anv in the second respondent 
society. I make no order as to costs. 


Petition dismissed. 
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G. VISWANATHA IYER, J, K 


Maniyur Panchayat, Petitioner vs 
State of Kerala and others, Respondents, 


O, P, No, 2227 of 1972, D/- 17-Is 
1973. 


~ Kerala Panchayat Act (1960), S. 55 
@) —- Supersession of Panchayat — Vali-< 


Where the sanctioned strength of 
the Panchayat was reduced below the 
required quorum because of resignations 
and disqualifications of some members 
and the Government had taken no steps 
according to law to fill in the vacancies, 
order superseding the Panchayat for pers 
sistently defaulting in the performance 
of its duties on the allegation that it had 
failed to elect the President in two meet- 
ings held for the purpose for want of 
required quorum, was bad in law, AIR 
1955 NUC 5591 (Cal), Rel, on. 

i (Paras 3, 4} 


IM. M. Pareed Pillay, for Petitioners 
Govt, Pleader, for Respondents, 


ORDER :— This original petition 
fs filed by the Maniyur Panchayat 
represented by its acting Presiden? 
against the order of supersession Ext 
P-3 passed by the Government on 16-12 
1972. At the time when the original petis 
tion was filed the Government has issus 
ed Ext. P-1 notice calling upon the Pans 
chayat to show cause why it shall not be 
superseded. The Panchayat hdd submits 
ted an explanation Ext. P-2 dated 10-4= 
1972 mentioning that the notice does nof 
disclose the necessary facts on the basis 
of which the action is proposed to be 
taken and in the absence of a disclosure 
of these facts it is not possible for the 
Panchayat to submit a proper explana=s 
tion and that there are no grounds to 
supersede it. Subsequently. pending this 
original petition the Government issued 


Ext. P-3 order of sunersession and there= ~ 


fore the original petition was amended 
by including a prayer for cancellation of 
Ext P-3 also. 


2. The sanctioned strength of the 
Panchayat is 11. Sometime back two of 
the elected members were disqualified 
and three resigned. The President of the 


-Panchayat tendered his resignation from 


presidentship with effect from 15-~-9-1971, 
That was accepted by the authorities on 
17-9-1971. Thereafter on 24-9-1971 Sri 
T. K. Narayanan, one member of the 
Panchayat, was elected as the acting 
President under Section 28 (3) of the 
Panchayat Act, 1960 and the Panchayat 
fs functioning under his Presidentship. 
The District Panchayat Officer convened 
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‘a meeting on 28-10-1971 for the election 
of a President under Section 24 of the 
| Panchayat Act. For an election of a Pre« 
; sident the quorum fixed under Rule 4 of 
the Kerala Panchayat (Election of Presi« 
' dent and Vice-President) Rules, 1963 is 
one half of the sanctioned strength of the 
Panchayat. As stated earlier, the total 
, Strength of the Panchayat is 11. In order 
that the election of a President may be 
' held there must be at least six members 
. present at the meeting. In the meeting 
on 28-10-1971 only five members attend- 
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may be superseded there must be one of 
more of the three grounds mentioned in 
that section. The three grounds are: (1) 
the Panchayat is not competent to per« 
form the duties, (2) the Panchayat per- 
sistertly makes default in performing 
the duties imposed on it by law and (3) 
exceeds or abuses its powers under the 
Panchayat Act. The respondents do not 
tely >n grounds 1 and 3. They rely only 
on ground No. 2, namely, the Panchayat 
has persistently defaulted in performing 
the duties Imposed on it by law. The ex- 


ed and therefore for want of quorum a 
President could not be elected. Another 
meeting for election of a President was 
held on 17-11-1971. On that day also only 
five members attended the meeting and 
therefore a President could not be electa 
ed. Thereafter, there was no meeting for 
an election of a President and the Pan- 
ehayat was functioning under the Presi- 
dentship of the acting President. On 
23-3-1972 the Government issued a notice 
under Section 65 (2) of the Panchayat 
‘Act to the Panchayat to show cause why 
Et should not be superseded. Explanation 
or objection to the said proposal was 
directed to be submitted before 45th 
April, 1972. In the notice it was stated 
that the Panchayat is functioning under 
an acting President and two meetings 
convened for the purpose of electing a 
President could not elect a President for 
want of quorum and that it is not pro= 
per for the Panchayat to function with 
an acting President indefinitely and 
therefore the Government are of opinion 
that the Panchayat has persistently made 
default in performing the duties imposed 
on it by the Kerala Panchayat Act, 1960. 
To this notice the Panchayat submitted 
an explanation on 10-4-1972 wherein the 
allegations were refuted, and it was also 
mentioned that the duties imposed on 
the Panchavat under the various provi- 
sions of the Panchayat Act are being 
attended to without default and no rea- 
sons are made out to supersede the Pan- 
chayat It was also stated that in spita 
of the repeated requests to the autho- 
nities the casual vacancies that have 
arisen have not been filled up and it is 
mot possible to accuse the Panchayat in 
mot electing a President. On account of 
some other i the Government 
did not take up the matter for conside- 
ration and final orders were passed b 

fhe witha only on E EE 
superseding the Panchaya at order, 
gs I stated earlier, is filed as Ext. P-3. 
This Ext, P-3 is challenged in this writ 
petition. 


3. The main ground of attack fs 
that there is no ground to supersede the 
Panchayat. Under Section 55 of the Pan- 
chayat Act in order that a Panchayat 


planatory note to Ext. P-3 published in 
the Gazette gave the reasons which 
weighed with the Government to super- 
sede the Panchayat. The reason given in 
that explanatory note is that two meet- 
ings were held for electing a President 
but election could not take place for 
want of a required quorum and the Pan- 
chayat is functioning under an acting 
President and therefore the Panchayat 
must be superseded. So, if has to be 
taken that the only ground which has 
weighed with the Government to super- 
sede the Panchayat is that given in the 
explanatory note to Ext. P-3. The ques- 
tion is how far this ground is made out 
to supersede the Panchayat. In this con- 
mection one more fact has to be stated, 
On 20-12-1971 the Panchayat passed a 
resolution stating that the ex-President 
of the Panchayat, who continued to be a 
member after vacating his office of pre- 
sidentship, did not attend the meetings 
of the Panchayat for three months and 
thereZore he became disqualified from 
being a member of the Panchayat. So, 
after 20-12-1971 the Panchayat had only 
5 active members and with this 5 active 
members an election of a President is 
mot passible and no attempt was made to 
convene a meeting for the election of a 
President after that date by the autho- 
rities. But the absence of or the failure 
to elect, a President did not in anyway 
interfere with the functioning of the 
Panckayat. The quorum for an ordinary 
meeting is only 4 and 5 active members 
were there in the Panchayat and all the 
active members, it is stated in the peti- 







ling 
done not by the Panchayat but by other 
authorities constituted under the Act, 


steps were taken to conduct a bye-elec~ 
tion and to fill up the vacancies, Without 
filling up those vacancies and asking the 
Panchayat to elect a President, the Pan 
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chayat cannot be accused of not elect- 
ing a President, because as earlier stated, 
after 20-12-1971 there were only 5 active 
members and at least 6 members must 
be present for the election of the Presi< 
dent. It is the duty of the authorities 
concerned to fill up the vacancy and 
then call upon the Panchayat to elect a 
President as required under Section 24 
of the Panchayat Act It is said that for 
election of a member certain other for- 
malities have to be complied with. That 
may be. But the Panchayat cannot be 
found fault with for not performing its 
duties without the authorities taking 
steps to conduct an election and to fill 
up the vacancies that have arisen 60 
that it cannot be said that there is any 
basis for the stand taken in Ext. P-1 or 
in Ext. P-3 that the President has not 
been elected by the Panchayat. 


4. Again, in order that there may 
be a persistent default it must be shown 
that the Panchayat has -been informed 
t the default and a warning or protest 









persisted in the default. In 
there has not been any warning or pro< 


taken in this case. That 
that the Panchayat has not been told 
about its alleged default in performing 
any of its duties and an opportunity 
given to it to perform it. This shows tha? 
no warning or protest has commu-« 
nicated to the Panchayat by the authoe- 
rities concerned. In such circumstances, 
it cannot be said that there is a persist- 
ent default in the performance of the 
duties by the Panchayat. A similar ques- 
tion arose for decision in a Calcutta case 
reported in Promode Kumar v. A. Jaman 
(AIR 1955 NUC (Cal) 5591), There, per- 
sistent default has been held to mean 
successive default In spite of warning or 
protest and opposition. Here without 
taking steps to fill up the vacancies and 
then asking it to elect a President the 
Panchayat cannot be accused of not per- 
forming its duty of electing a President 
In such circumstances, I hold that no 
grounds hava been made out for super- 
ing the Panchayat. The Government 
acted illegally in the of its 
furisdiction. 


f set aside Ext. P-3 on the 
thai it is invalid and unsustain=- 









er 


exercise 


5. 
ground 


M. Alavi v. P. K. Mohammedkutty (G. Nambiyar J.} 


A. L 
able. The original petition is allowed to 


this extent, There will be no order as to 


costs, 
Petition allowed, 


| 
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GEORGE VADAKKEL, JJ. 


Maravakulath Alavi, Petitioner v, 
Palarakkat Kallingal Mohammedkutty 
Haji and others, Respondents, 

Civil Revn. Petm. No. 644 of 1973, 
D/- 1-10-1973, against order of Sub~Ja 
Tirur in L A. No. 56 of 1972, 


Kerala Land Reforms Act (1 of 1964), 
Section 125 (3) — Suit for injunction by 
a person claiming to be a tenant — Ten- 
ant even if in wrongful possession is en- 
titled to an order of injunction. (X-Ref:—= 
Specific Relief Act (1887), S. 54). 


Suit for injunction simpliciter where 
the plaintiff claims possession on the 
ground that he is a tenant is not liable 
to be stayed under Section 125 (3). Ths 
tenant even if in wrongful possession is 
entitled to be protected against the lawe 
ful owner by order of injunction, That 
fis because, suits for injunction are meres 
iy concerned with the fact of possession, 
and not with the nature or the character 
of the possession or the capacity of the 
possessor. The order of the Munsiff theres 
fore staying the suit and referring tha 
issue of tenancy for determination by: 
Land Tribunal and consequently vacate 
ing the interim injunction was bad in 
Jaw. AIR 1962 Mad 149, Dissented fromg 
Judgment in C. R. P. Nos. 1510 and 1512 
of 1972 and 27 of 1973 (Ker.), Followedy 
AIR 1966 Ker 179, Rel, on, _ 

(Paras 2, 4] 


YV. Bhaskaran Nambiar, C, R, Natas 
rajan, M. K. Ananthakrishnan, R. Bhas= 
karan and H. Sivaraman, for Petitionerg 
T. R. Govinda Warrier, K, Ramakumar 
and Advocate-General, for Respondents 


GOPALAN NAMBIYAR, J.:— ‘Tha 
plaintiff-revision petitioner filed O. S, f 
of 1972. Munsiffs Court, Tirur for an ins 
function against the respondent herein 
alleging that he was a tenant under tha 
third respondent, An ex parte ad interim 
injunction was passed on Y~1-1972. The 
Munsiff thereafter held that the sult was 
liable to be stayed under Section 125 (3) 
of the Kerala Land Reforms Act (Act T 
of 1964) as a question of tenancy was in= 
volved in the suit, He stayed proceedings 
by order dated 31-10-1972 and referred 
the question of tenancy for determina- 
tion to the Land Tribunal, Consequent 
on this order, by a further order dated 
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14-11-1972 the Munsiff cancelled the 
order of interim injunction under Sec- 
tion 125 (7). Against this order vacating 
the interim injunctiom the plaintiff-revi- 
sion petitioner filed an appeal to the 
Sub-Court which was di ed. It is 
against this order that this revision has 
been filed, 


2. Counsel for the revision-peti- 
fioner relied upon our recent judgment 
in C. R. P. Nos. 1510 and 1511 of 1972 
and 27 of 1973 (Ker.) in which we consi- 
dered the scope of Section 125 (3) of the 
Kerala Land Reforms Act. We have rul- 
ed in those revision petitions that Sec- 
tion 125 (3) is not attracted to suits for 
injunctions simpliciter, even where the 
plaintiff claims possession on the ground 
that he is a tenant. That is because, suifs 
for injunction are merely concerned with 
the fact of possession, and not with the 
nature or the character of the possession 
or the capacity of the possessor. If the 
plaintiff is found to be in possession, no 
matter whether in his capacity as a ten- 
ant or not, he is entitled to the injunc- 
tion. If he is not in possession, he is not 
entitled to the injunction, and it is un- 
necessary to consider whether the defen 
dant is in possession whether as a teri 
ant or not. In the light of this principle, 
counsel for the revision petitioner con- 
tended that the order dated 31-10-1972 
staying the proceedings, and referring 
the question of tenancy for determination 
by the Land Tribunal should be vacated 
suo motu under our powers under Sec- 
Hon 115 of the C.P.C. Counsel for the 
respondents contended that the principle 
of the Division Bench ruling in C, R. P. 
Nos. 1510 and 1511 of 1972 and 27 of 
1973 would not be attracted to a case 
such as . where, a person wrongly in 
possession is seeking to obtain an injunc= 
Hon against the true owner. In support 
of the proposition he cited to us the de- 
cisions of the Supreme Court in Nair 
Service Society Lid. v. K, C. Alexander, 
ATR 1068 SC oo and in Somanath Ber- 
man v, Dr. S. P. Raju, AIR 1970 SC ad 
and in Kallappa Setty v, hminar 
yana Rao. AIR 1872 SC 2299, We find 
no in these decisions to support the 
broad principle contended for by the 
counsel for the respondents that a per- 
gon in possession, even if it be wrongful, 
fs not entitled to an injunction against 
the true owner till his possession is law- 
fully terminated by due process of law. 
Indeed, the authority of a decision of 
this Court (Raman Nayar J.) in Vasudeva 
Kurup v. Ammini a, 1964 Ker LT 
468 is to the effect that a person in pos= 
session is entitled to remain in poseg- 
gion even as egainst the true owner, un= 
fess he ts thrown out by due process of 
faw, We have referred to this decision 
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in C. R. P, 1510 of 1972 and 27 of 1973 
(Ker), 


3. Counsel for the respondent re- 
Hed on the ruling of a learned Judge of 
the Madras High Court in Alagi Alamelu 
Achi v. Ponniah Mudaliar, AIR 1962 
Mad 149. We see that the learned Judge 
has broadly stated that a person in 
wrongful possession of the property is 
not entitled to be protected against the 
lawful owner aes order of injunction; 
and that a court should not lend its as- 
sistance for protecting the wrongful pos- 
session of such a person. No puthorities 
are referred to in support of this broad 
proposition; and we regret we are un- 
able to accept the same as correct. 

4, The principle of a Division 
Bench ruling of this Court, of Velu Pillai 
and Krishnamoorthy Iyer, JJ. in Kuttan 
Narayanan v. Thomman Mathai, 196 
Ker LT 1 = (AIR 1966 Ker 179) also 
seems to support the view we take, 
mamely that a person in possession—even 
if wrongful—is entitled to maintain 
possession even against the true owner, 
till evicted by due process of law. W 
are therefore of the opinion that th 
order of the Munsiff staying the suit 
and referring the issue of tenancy for 
determination by the Land Tribunal was 
unsustainable in law. We set aside th 
same under Section 115 of the C.P.C. 


5. The order of the Munsiff va» 
cating the interim injunction was purely 
consequential on the order staying the 
suit and referring the proceedings to the 
Land Tribunal. The interim injunction 
was not vacated on the merits. The Mun= 
siff the view that as the proceedings 
were liable to be stayed under Section 
125 (3), the injunction had to be cancel- 
led under Section 125 (7) of the Act, The 
premise on which the Munsiff proceed- 
ed being found to be wrong and unsus- 
tainable, it follows that the consequen- 
aren ee ee eet aside, and we do 


6. Counsel for the respondents 
contended that there was no injunction 
in force against them from 14-11-1972 
till this date, when, by reason of our 
vacating the order cancelling the injunc- 
tion, the interim injunction will stand 

or reimposed. He submitted that 
this would work hardship and entail 
serious consequence on his clients, who. 
in the interregnum, had dealt with the 


only passed an order of in 
function and vacated it, not on the merits, 
but under Section 125 (7) of the Land 
Reforms Act. It would be open to tha 
parties to approach that court for s 
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speedy determination of the question as 
to whether interim injunction should be 
made absolute, or should be vacated. In 
such proceedings it would be open to 
that court to give appropriate directions 
and to make such suitable orders as it 
may deem fit, 


re Subject as above, wa allow 
this revision petition, No "order as to 


costs, 
Revision allowed, 
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Sankaran Parmeswaran Pilay, Ap- 
pellant v. Sankaran Chandrasekharan 


Pillay and others, Respondents, 


Second Appeal No, 398 of 1969, D= 
1-10-1973, 

Limitation Act (1908), Arts. 142, 144, 
148 — Suit for possession against a mort- 
gagee — Discharge of mortgage by pay- 
ment of mortgage money — Possession of 
mortgagee does not become sivera -l 
Art. 144 applies and not Arts. 148 or 142, 
{X-Ref:— T. P a Act (1882), S. 60), 


A suit for possession against a morte» 
gagee whose mortgage had been extin- 
guished by payment of the mortgage 
amount is not governed either by Arti» 
cle 148 or by Article 142 of the Limita» 
tion Act (1908), but only by Art, 144, 
Possession by a mortgagee whose mort« 
gage has been discharged by the pay» 
ment of mortgage money. does not by 
the mere act of j ent of the 
mortgage become adverse to the mort- 
gagor. It is for the contesting defendant 
to make out how, and from what time 
his possession which started as a mort- 
gagee, changed its character and becama 
adverse, Case law discussed, (Para 2} 

T. S. Venkiteswara Iyer, P. K. Bala» 
subramanyan and C. Chandrasekharan, 
for Aroen P. Kochupappu Achen, 
T. A. Gopalakrishna Menon and K, Sree- 
dharan, for Respondents, 


GOPALAN NAMBIYAR, J.:— This 
is an appeal by the plaintiffs against tha 
decree dismissing their suit, described as 
e suit for redemption, on the ground 
that the same is barred by adverse pose 
session. Two items were the subject» 
matter of the suit. In regard to item 2, 
it was conceded in the trial court (vide 
paragraph 8 of the judgment) that the 
plaintiffs had no right to redeem or re= 
cover possession. Despite this concession 
in the appeal preferred against the dis 
missal of the suit, defendants 2 and 3 
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ALR, 
who were interested only in item 2 were 
also impleaded. The lower ante 
court dismissed the appeal with costs of 
defendants 2 and 3. Despite this, in this 
second appeal again, the legal represen« 
tatives of defendants 2 and 3 also hava 
been joined as respondents and relief 
has been broadly claimed in respect of 
both the items. We have no hesitation, 
at the outset itself to dismiss this second 
appeal with costs as against defendants 
2 and 8 (now represented by their legal 
representatives), 


2. The facts giving rise to this 
second appeal are briefly these. Tha 
properties belonged to the tarwad of the 
plaintiffs and defendants 1 to 3, and were 
mortgaged by the karanavan of the tar= 
wad to the father of defendants 1 to 3 
by Ext. P-6 dated 9-12-1063 MLE. for a 
sum of Rs. 175/-. On the terms of the 
mortgage, the mortgagee was to appro- 
priate profits towards interest on the 
mortgage and pay a purappad of 5$ 
rupees per year, to the tarwad. Tha 
mortgagee was also to effect improve- 
ments in the property and to be entitled 
to their value. The morigagee gifted his 
mortgage-right by Ext. D-2 dated 13-4< 
1089 to his children, defendants 1 to 3. 
In a partition among them, the mortgages 
right was allotted to the share of the Isf 
defendant. Certain other properties be« 
longing to the tarwad were assigned to a 
stranger who was directed to pay off 
Ext. P-6 mortgage. This was done, and 
Ext, P-7 dated 23-2-1104, is the receipt 
for ge of the said mortgage 
amount. The suit out of which this second 
appeal arises was instituted on 22nd 
March, 1960, styled as a suit for redemp= 
tion and recovery of possession 
with the documents of title relating to 
the properties. Both the courts below 
found that after discharge of the mort- 
gage amount under Ext. P-~7 receipt, the 
possession of the mortgagee was adverse 
to the mortgagor's tarwad, and as the 
said possession had continued for over 
12 years, the plaintiffs’ rights had been 
barred by adverse possession and limita- 
tor On this finding, they dismissed the 
plaintiffs’ suit. We find it difficult to sup= 
port this reasoning of the courts below, 
Under Section 60 of the Transfer of Pro= 
perty Act, the mortgagor has, on re 
demption, the right to require the morte 
gagee: (a) to deliver the mortgage-deed 
and all documents of title in respect of 
the mortgaged property; (b) where tha 
mortgagee is in possession to deliver pos= 
session thereof to the mortgagor; and (c} 
at the cost of the mortgagor either to re- 
transfer the mortgaged property to him 
or to such other person as he may direc® 
or to execute and to have registered an 
acknowledgment that any right in deros 
gation of his interest transferred to tha 
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mortgagee had been extinguished. Again, 
under Section 62 of the Act, in the case 
of a usufructuary mortgage, the mort- 
Zagor has a right to recover possession 
of the property together with the mort- 
gage-deed and all documents, under the 
contingencies mentioned in the section, 
In addition to these, by the common law 
applicable to the Travancore area, where 
the suit mortgage was executed, (and 
where the Transfer of Property Act was 
not applicable till it was extended by the 
Part B State Laws Act of 1951), the 
mortgagee is entitled to be paid the 
value of improvements effected by him 
in pursuance of the mortgage, and to re+ 
main in possession till the same is paid, 
This is recognised by the terms of Ext. 
P-6 mortgage itself. This right has since 
received statutory incorporation, first in 
the Travancore-Cochin Compensation for 
Tenants Improvements Act of 1956, and 
later, in the Kerala Compensation for 
Tenants Improvements Act of 1958. Ext, 
P-7 receipt also contains sufficient indi- 
cation that amounts by way of compen« 
sation for improvements remain to ba 
paid. In the face of the above statutory 
provisions, and to the provisions in the 
documents Exts. P-6 and P-7, we find it 
difficult to hold that the mere payment 
of the mortgage amount acknowledged 
under Ext. P-7, would per se convert the 
‘possession of the mortgagee thereafter, as 
adverse to the mortgagor. In Prithi Nath 
Singh v. Suraj Ahir, AIR 1963 SC 1041 
it is observeda 


"7 It is to be noted that these pro» 
visions do not state when a mortgage 
ceases to be a mortgage. They simply 
describe the right of a mortgagor to re- 
deem. Now, what is this right and, in 
what circumstances does it arise? The 
right arises on the principal money, pay» 
ment of which is secured by the mort- 
gage deed, becoming due. The right en= 
titles the mortgagor, on his paying or 
tendering to the mortgagee the mort- 
gage money to ask him {i) to deliver to 
him the mortgage deed and other docu~ 
ments relating to the mortgaged propers» 
ty: (ii) to deliver possession to the mort 
gagor, if the mortgagee is in possession? 
and (iii) to re-transfer the mortgaged 
property in accordance with the desire of 
the mortgagor. If the mortgagee receives 
the money and does not perform any of 
the three acts required of him to be done, 
the question arises whether this non-com-= 
pliance with the demands will make the 
mortgage continue, The provisions of the 
section do not say so and there appears 
no good reason why the mortgage should 
continue. If the mortgagee is not to per= 
form these acts the mortgagor is not to 
pay the amount If, however. the mort- 
gage money has been received by the 
mortgagee and thereafter he refuses to 
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perform the acts, he is bound to do, the 
mortgagor can enforce his right to gef 
back the mortgage document, the pos- 
session of the mortgaged property and 
the reconveyance of that property 
through Court. A mew right to get his 
demands enforced through the Court 
thus arises as a result of the provisions 
of Section 60 of the Act, 


8, If the mortgage money has 
been paid and then the mortgagor goes 
to Court to enforce his demands, that 
would not be to enforce his right of re- 
demption which was really his right to 
make those demands on payment of the 
mortgage money. The right to demand 
the mortgagee to do certain things on 
payment of the mortgage money is dif- 
ferent from enforcing the demands sub- 
sequent to the payment of the money, 
This is also clear from the decree for 
redemption. Order XXXIV, Rule 7, C.P.C. 
provides for the preliminary decree in a 
redemption suit and the preliminary de= 
cree is to order that the account be taken 
of what was due to the defendant, viz, 
the mortgagee, at the date of decree, and 
for principal and interest on the morts 
gage, and other matters. Rule 9 provides 
that if on such accounting, any sum be 
found due to the mortgagor, the decree 
would direct the mortgagee to pay such 
amount to the mortgagor. If the mort- 
gage money due has been already paid 
by the mortgagor and has been accepted 
by the mortgagee in full discharge of tha 
mortgage deed, no occasion for such ac- 
counting arises and therefore any suit 
to enforce the return of the mortgage 
deed and to get back the possession of 
the mortgaged property cannot be a sulf 
for redemption.” 


In the face of these observations, if ma 

not altogether be correct to refer to th 
Suit instituted in this case as a suit f 

redemption. There is also abundant au 
thority to the effect that possession by 
a mortgagee whose mortgage has been 
discharged either by payment or by ap- 
propriation of profits of the property, 
does not by the mere act of extinguis 

ment of the mortgage, become advers 
to the mortgagor. See for instance the 
decisions in Habib-Ullah v. Abdul Hamid, 
(1912) ILR 34 All 261: Gobind Ram wv 
Mt. Ram Koer, AIR 1924 All 522: Bish- 
nath Singh v. Basdeo Singh, AIR 1926 
All 136 (1); Keshab Lal Goswami v, 
Bholanath Gangapadhys, AIR 1926 Cal 
910; Harasit Golder v. Jaladhar Biswas, 
ATR 1930 Cal 15 and Mulchand WNanake 
ram v, Mt. Ganga, AIR 1951 Nag 366. 
Among these decisions. it will be int 

resting to note that the derision of Sulai- 
man J. in Bishnath Singh's case, AIR 
1926 All 136 (1) states the principle that 
a suit for possession against a mortgag 
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whose mortgage had been extinguished 
by payment or by appropriation of rents 
and profits would not be governed either 
by Article 148. or by Article 142 of the 
Indian Limitation Act. 1908. but only by 
Article 144. Article 142 is ruled out as 
inapplicable on the ground that the case 
would not be one of possession followed 
by dispossession. The same reasoning is 
also adopted and followed by Mudholker 
J. in Mulchand Nanakram’s case, AIR 
1951 Nag 366. In the light of the princi- 
ple of these decisions, it would be for the 
contesting defendant to maka out how, 
and from what time, his possession 
which started as a mortgagee, changed 
its character and became adverse. Par- 
ticularly is it so, when, as in this case, 
the mortgagees are themselves mem- 
bers of the tarwad, having derived the 
mortgage right by gift from their father 
under Ext. D-2 dated 13-4-1089 M.E. 
From this point of view. there is nothing 
in the evidence on record to support a 
ease of adverse possession. We therefore 
l endorse the finding of the court 
ow. 


3. We would have therefore 
allowed this appeal. But the courts below 
have not considered the other issues aris- 
ing for consideration in the case, and a 
remand for that purpose is anyway indi- 
cated. What is more, counsel for the res- 
pondents 8 to 11, the legal representa- 
tives of the Ist defendant-respondent, 
raised the contention before us, that 
quite irrespective of the plea of adverse 
possession, he is entitled to the benefits 
conferred by Section 4-A of the Kerala 
Land Reforms Act (Act I of 1964). It was 
contended that Ext. P-6 being a usufruc- 
tuary mortgage of the year 1063 M.E., 
and the mortgagee and his predecessars~ 
in-interest, having remained in posses< 
sion for a continuous period of over 
fifty years, they were entitled to the 
benefit of the section. For the appellant 
ii was contended that once the mortgage 
amount had been paid off. although the 
payment by itself would not entitle the 
mortgagee to contend that his possession 
thereafter was adverse to the mortgagor, 
nevertheless, the mortgagee would not 
be entitled to say that he was still conti- 
nuing as a mortgagee, or that the tran- 
saction of mortgage was still subsisting. 
This, it was claimed, was the effect of 
the principles stated by the Supreme 
Court in Prithi Nath Singh’s case. AIR 
1963 SC 1041. We think it unnecessary 
to pronounce on the contention of either 

arty at this stage. The matter has to go 
back any way. to the lower court for con- 
sideration of the other issues. Even in 
regard to the applicability of Section 4A 
of the Kerala Land Reforms Act, we 
think it very desirable and necessary 
that the parties should be given an op- 
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portunity of filing fresh pleadings, and 
of adducing such evidence bearing on 
the case as they may deem fit to adduce, 
before the trial court, 


In the result, while reversing the 
finding of the court below that the plain- 
tiffs’ claim regarding possession of item I 
of the plaint-schedule is barred by ad- 
verse possession, we remand the suit 
back to the trial court as far as item 1 
alone is concerned, for fresh disposal in 
accordance with law and in the light of 
the observations contained in this judg- 
ment. The appellants and respondents 8 
to 11 will bear their costs incurred 60 
far. As stated, the second appeal will 
Stand dismissed with costs against the 
legal representatives of defendants 2 


and 3, 
Order accordingly. 
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Manappatti Janaki, Petitioner v. The 
Land Tribunal, Tellicherry and others, 
Opposite Parties. 
Original Petn, No. 794 of 1973. Dj- 
30-7-1973. 


(A) Kerala Land Reforms Act (1963), 
Ss. 75, 77 — Application for shifting 
Kudikidappu — Bona fide requirement 
sufficient—Necessity need not be proved. 


It is not necessary to prove “neces= 
sity” to sustain an application under 
section 77 for shifting Kudikidappu. The 
owner of the land is entitled to be grant- 
ed relief under Section 77 if he “re« 
quires” the land for one or other of the 
purposes enumerated in clauses (a) to (c) 
of Section 75 (2) and that he is willing to 
transfer to the Kudikidappukaran an 
alternative suitable site and pay the cost 
of shifting, including the value of the 
existing homestead. if it is one put up 
by the Kudikidappukaran. The principal 
points to be considered by the Land Tri~« 
bunal, therefore, are whether the appli- 
cant bona fide requires the land for any 
of the purposes mentioned in clauses (a) 
to (c) of Section 75 (2), whether the al- 
ternate site offered by the applicant to 
the Kudikidappakaran is suitable for 
erecting a homestead and whether the 
procedural requirements incorporated iu 
the said Sections 75 and 77 have been 
complied with by the owner of the land 


before approaching the ‘Tribunal for 
relief. 
The word “requires” has a totally 


different content from the expression 
“needs”. The section does not require 
that the applicant should make out a 
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dire necessity or need for requiring the 
possession of the Kudikidappu. or that 
there should have been a partition in 
which some portion of the property has 
been allotted to the member of the family 
for whose benefit the application is mada, 

(Paras 2, 3 and 5] 


(B) Kerala Land Reforms Act (1963), 
S. 77 — Application under — Bona fide 
=- Delay in making application. 

The mere fact that the applicant has 
mot made the application for a long time 
does not establish want of bona fides, 

(Para 4} 

(©) Civil P. C. (1908), O. 20, R. 4 (2) 
= Judicial decision — Not to be based 
on surmises. 


The issues raised before a Judicial 
Tribunal must be decided on the basis. 
of legal evidence adduced by the parties 
and not on mere surmises or conjectures, 

(Para 5) 

(D) Kerala Land Reforms Act (1963), 
S. 2 (14) and S. 75 — Married daughter 
if member pf family. 


A married daughter is a “member 
of the family” under Section 75 of the 
‘Act. The narrower definition of' the word 
“family” in Section 2 (14) is not applic- 
able to cases falling in Section '75 (2) 
which incorporates in itself an expand-« 
ed definition of the term “family”. 

(Para §} 

Govind Bharathan, for Petitioner: 
P, P. Ananthanarayana Iyer, Govt, Plea- 
der, for Opposite Parties. 


ORDER:— The challenge in this 
writ petition is directed against the 
order Ext. PI passed by the Land Tri- 
bunal, Tellicherry (Ist respondent) dis- 
missing an application O. A. No. 828 of 
1972 filed before it by the writ petitioner 
under Section 77 of the Kerala Land Re- 
forms Act. 1963 (hereinafter referred to 
as the Act) for shifting the kudikidappu 
of respondents Nos. 2 and 3 from R. 8. 
No. 38/9 of Dharmadom Amsom and De- 
som to another property comprised in 
R. S. No. 41/3B of the same Amsom and 
Desom details of which were mentioned 
fin the B Schedule to the petition, 


2. The ground on which shifting 
of the kudikidappu was prayed for by 
the writ petitioner was that the site of 
the kudikidappu was required for con= 
structing a building for her daughter 
Prema. In order to substantiate this case 
the petitioner’s husband gave evidence 
before the Land Tribunal as the first wit- 
mess examined on the side of the appli- 
cant. Strangely enough, there is no re- 
ference at all in the order passed by tha 
Land Tribunal to the testimony of this 
_ witness and the appendix to the said 

order has been drawn up on the basis 
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that no witness was examined in the -` 


case either on the side of the applicant 
or on the side of the respondents. This. 
however, is not the only error vitiating 
the order passed by the Tribunal, Tha 
Land Tribunal has rejected the applica- 
tion of the writ petitioner on grounds 
which cannot be regarded as relevant or 
germana in deciding an application for 
shifting of a kudikidappu made under 
Section 77 of the Act. In such an appli- 
cation the principal points to be consi- 
dered by the Land Tribunal are whether 
the applicant bona fide requires the land 
for any of the purposes mentioned in 
clauses (a) to (c) of Section 75 (2) of the 
Act, whether the alternate site offered 
by the applicant to the kudikidappukaran 
is suitable for erecting a homestead and 
whether the procedural requirements in- 
corporated in the said Sections 75 and 
77 have been complied with by the 
owner of the land before approaching 
the Tribunal for relief. In the presenti 
case, the Tribunal has proceeded as if it 
is incumbent on the owner of the land 
to establish a dire or absolute necessity 
for recovering possession of the site of 
the kudikidappu before an order for 
shifting can be passed, This is a totally 
erroneous approach. 


3. Under the scheme of the Act 
the owner of the land is entitled to be 
granted relief under Section 77 of th 
Act on his satisfying the Land Tribunal 
that he “requires” the land for one o 
other of the purposes enumerated in 
clauses (a) to (c) of Section 75 (2) of the 
Act and that he is willing to transfer to 
the kudikidappukaran an alternate site 
suitable for erecting a homestead and 
pay the cost of shifting inclusive of the 
value of the existing homestead if it is 
one put up by the kudikidappukaran. 
The word “requires” has a totally dif- 
ferent content from the 

“needs”, See Narikkal Chathan v. Kesa- 
van Namboodiri, AIR 1942 Mad 242 (2). 
lf the applicant proves before the Tri- 
bunal that he has a genuine and honest 
intention to utilise the land for one or 
other of the purposes mentioned in clau- 
ses (a) to (c) and there is nothing to 
show that the said plea put forward by 
the applicant is not bona fide and true, 
the Tribunal will not be justified in deny» 
ing to him the relief of shifting so long 
as the applicant complies with the other 







provisions regarding offering a suitable | 


alternate site belonging to himself and 
also the payment of the value of the 
homestead and the shifting charges to 
the kudikidappukaran, The section does 
not require that tha applicant should 
make out a dire necessity or need for 
recovering possession of the site of the 
kudikidappu. In other words, it is not 
incumbent on the applicant, who moves 
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the Land Tribunal under Section 77 of 
the Act, to establish, in a case falling 
under Clauses (a) to (c) of Section 75 (2) 
of the Act, that the member of the family 
for whose building purpose the applica= 
tion has been filed is in a sorry state 
without any place where he can reside 
on at the time of instituting the applica= 
tion. Of course, it would undoubtedly 
be open to the Tribunal in testing the 
bona fides of the plea of requirement 
put forward by the owner to investigate 
and determine whether having regard to 
the ordinary course of events there is a 
reasonable probability of such an intens 
tion being entertained by the applicant, 
the object of such investigation being 
only, as already pointed out, to test the 
bona fides of the plea of requirement 
put forward by the applicant and not 
for finding out whether the requirement, 
even if it exists, can be met otherwise 
than by shifting the kudikidappukaran. 
Tf the requirement does. in fact, exist 
the owner of the land has the freedom 
to decide whether he would put up a 
building in the site where the kudi- 
kidappu stands or whether he would 
rather not disturb the kudikidappukaran, 


4. The reasoning of the Land Tri» 
bunal as contained in Ext. PI is not base 
ed on such a correct approach to the pros 
blem; on the other hand it is manifes# 
that the Tribunal has, proceeded on g 
fotally erroneous impression that the ap= 
plicant is bound to satisfy the Tribunal 
that the land is ‘needed’ by her for the 
purpose mentioned in the application and 
that the said necessity cannot be met 
otherwise than by shifting the kudi-« 
kidappukaran. It is on account of this 
erroneous approach that the Tribunal 
has chosen to find fault with the appli-« 

ant for not shifting the kudikidappu« 

karan earlier and ‘to put forward the 
reasoning that if there wes such a dire 
necessity the owner of the land would 
not have suffered the kudikidappukaran 
to remain on the property during the 
period of 20 years that has elapsed sub=- 
sequent to the purchase of the property 
by the applicant. The said reasoning 
given by the Tribunal is fallacious, 


5. What the Tribunal had to find 
out was whether the applicant bona fide 
required the property for che purpose of 
construction of a house for her daughter 
Prema In regard to this the evidence 
adduced before the Tribunal was wholly 
one-sided. Counsel appearing for the 
petitioner has taken me through the de- 
position of the petitioner's husband. He 
has given convincing testimony regard- 
Ing the circumstances uñder which if 
has become necessary to construct a 
house for his married daughter. who was 
staying at the relevant time in a rented 
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house along with her husband's peopla 
the husband himself being away in Wya 
nad on a transferable Government jobs 
Nothing has been brought out in the 
cross-examination of the said ‘witness 
which goes to contradict the evidence 
given by him on this aspect and hence if 
is very difficult to understand why tha 
Land Tribunal did not find it fit to act 
upon the said sworn testimony of the 
petitioners husband. I find little rele 
vaney in the observation of the ‘Land 
Tribunal that no oral partition has been 
effected by the petitioner for allotting 
any portion of the property in favour of 
her daughter Prema. Section 75 (2) of 
the Act entitles the owner of 2 land ta 
seek the shifting of a kudikidappukaran 
from the property if the land is require 
ed for the purpose of constructing a 
building either for himself or for a mem= 
ber of his family including adult song 
and daughters. In the face of this pros 
vision it was wholly wrong on the par 
of the Land Tribunal to think that th 
applicant had to show that some portion] 
of the property in question had be 
allotted to Prema at a partition effecte 
by the applicant in order that he shoul 
be able to sustain the prayer for shifti 
the kudikidappukaran on the ground o 
requirement for construction of a hous 
for the said daughter. Equally irrelevan 
is the further observation made by the 
Land Tribunal that the kudikidappu ex< 
fisted on the property even at the tima 
when the land was purchased by the ap« 
plicant 20 years back and that no efforts 
had been made by the applicant to shift 
the kudikidappu between 1964 and the 
date of the present application, even 
though Act 1 of 1964 permitted the shift- 
ing of a kudikidappukaran. The afore- 
said circumstances mentioned by th 
Land Tribunal do not warrant the draw- 
ing of any reasonable inference in the 
eye of law that the application for shift- 
ing filed by the petitioner was anything 
other than bona fide. In my opinion, the 
statement of the Tribunal that “the 
lated filing of the application itself 
throws suspicion on the bona fide of the 
requirements” is totally unwarranted 
and it discloses a lack of awareness on 
the part of the Tribunal that the issues 
raised before it had to be decided on tha 
basis of the legal evidence adduced byl 
the parties and not on mere surmises of 
conjectures, 


6. T find no substance af all In the 
contention advanced on behalf of res 
pondents Nos. 2 and 3 that a married 
daughter cannot be regarded as a meme 
ber of the family. The parties before ma 
are Thiyas of North Malabar governed 
by the Marumakkathayam law, Under 
the customary law governing them 4a 
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the same family as her mother and sha 
does not become a member of the hus= 
band’s family after the marriage. It is, 
however, argued that in view of the nars 
row definition of the expression “family” 
contained in clause 14 of Section 2 of the 
Act, an adult married daughter cannot 
be regarded as a member of a person’s 
y for the purpose of Section 75 (2) 
of the Act. I do not find it possible ta 
accept this contention In view Pf i the fact 
that Section 75 incorporates in itself an 
expanded definition of the term amily’ 
by specifically providing that the said 
pression s include major sons and 
daughters. Hence it is clear that the nars 
rower definition contained in Section 2 
(14) is inapplicable to the said context, 
The argument advanced on behalf of res« 
pondents Nos. 2 and 3 that the applica% 
tion for shifting of the kudikidappu fon 
the purpose of putting up a residential 
building for a married daughter is nof 
rare under Section 75 (2) of the 
‘Act has, therefore, only to be rejected. 


T.. On the evidence that Is avail« 
able on record the only finding that is 
possible in law is that the petitioner has 
my established that the property is 

bona fide required by her for the pure 
se of construction of a building for 
daughter Prema. The contrary find- 
ing entered by the Land Tribunal is nof 
2 reasonable conclusion that can possibly 
be arrived at on the basis of the said 
evidence and it has, therefore, to be 
Seances as perverse in the eye of 
We 


— 


8. Inasmuch as tha Tribunal has 
feld that the alternate site to which the 
kudikidappu proposes to be shifted is 
suitable for the homestead the petitioner 
fs entitled to have an order for shifting 
subiect to her complying with the other 
requirements of Sections 75 and 77 re 
garding the payment of the shifting 
charges ete. The Tribunal has not enter« 
ed any finding regarding the quantum of 
the shifting expenses payable to ‘tha 
kudikidappukaran, 


original petition is, theres 

e * owed and the order Ext, PI is 
set aside, The matter—O, A. No. 828 of 
1972—will stand remitted to the Land 
Tribunal, Tellichery for passing fresh 
orders thereon in the light of the obser= 
vations contained in this judgment said 

the quantum of the shi 

por nses payable to the eit er an ig 
parties will bear their respective 


Application allowed, 


costa 
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E. K. MOIDU, J, 

Mary and others, Appellanis v, Eli= 
yamma and others, Respondents, 

Second Appeal No, 155 of 1969, D/» 
12-7-1973. 

(A) Succession Act (1925), S. 29 (2)—~ 
“Any other law for the time being in 
force” — If includes Travancore Christ- 
ian Succession Act, 1092, 


. The expression “any other law for 
the time being in force” in Section 29 (2) 
‘would include the provisions of the Tra- 
vancore Christian Succession Act (2 of 
1092) ——- A dispute to which the latter 
Act applies is therefore saved from the 
Operation of the Indian Succession Act 
by virtue of Section 29 (2), (Para 2} 


(B) Travancore Christian Succession 
Act (2 of 1092), S. 7 — Indian Succession 
Act (1925), S. 5 — Not applicable to suc 
cession to property situate outside Tras 
vanopre area, 


The Act does not apply to property 

ate outside Travancore area, wher= 
ever the owner of the property mighf 
have been at the time of his death. Suce 
cession to such property is governed by 
the Law of India, (Le, the Indian Suce 
cession Act, 1925} irrespective of the 
fact that the property belonged to a per- 
son neg to the Travancore Christ- 
fan community, (Para 2) 


iM, M. Thomas and K, M, Emmanuel, 
for Appellants; O. Balanarayanan, for 
Respondent Nos, I & 2, 


JUDGMENT :-= This second appeal 
by dafendants 3 to 6 in O. S No. 72 of 
1967 of the Court of the Munsif-Magise 
trate, Manantoddy, arises out of a prelie 
minary decree for partition. The suit was 
instituted by the Ist respondent, the 
plaintiff. Ist respondent and the 2nd de- 
fendant are the daughters and deceased 
husband of the 3rd defendant was the 
son of one Isaac who died in February, 
1964 in the erstwhile Malabar area of 
the Kerala State. Defendants 4 to 6 ara 
the children of the 3rd defendant. Tha 
2nd defendant is an unmarried daughter 
and the plaintiff is a married daughter 
of Isaac, The Ist defendant is the widow 
of Isaac and mother of the plaintiff, 
2nd defendant and the deceased husband 


of the 3rd defendant, The property in 


dispute is in Malabar area. The parties are 
Travancore Christians, They migrated 
from Travancore to Malabar long ago 
and have been living there, ila so 
Tsaac died, After his death disputes 
arose as to the succession to his pros 
perty, Accordingly the plaintiff insti- 
tuted the suit for partition, Tha trial 
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court decreed the suit awarding 2/9 share 
to the plaintiff and the 2nd defendant 
each, 3/9 share to the Ist defendant and 
the remaining 2/9 share to defendants 3 
to 6, Against that decree and judgment 
defendants 3 to 6 filed appeal before the 
District Court, Tellicherry. The appeal 
was dismissed on 11-10-1968. It is against 
that appellate decree and judgment that 
the present second appeal is filed, 


2. It is cohtended on behalf of 
the appellants that the parties being Tra- 
vancore Christians they are governed by 
the Travancore Christian Succession Act 
in the matter of intestate succession. In 
support of that contention reliance was 
Placed on Section 29 (2) of the Indian 
Succession Act, the provisions of which 
indicate that the Travancore Christian 
Succession Act is deemed to have been 
taken away from the purview of Section 
29 (2) of the Indian Succession Act as it 
is included in “any other law for the 
time being in force” which occurs in the 
sub-section. Section 29 reeds: 


*29. (1) This part shall not apply to 
any intestacy occurring before the 
day of January. 1866, or to the property 
of any Hindu, Muhammadan, Buddhist, 
Sikh or Jaina, 


(2) Save as provided in sub-section 
(1) or by any other law for the time be~ 
ing in force, the provisions of this Part 
shall constitute the law of India in all 
cases of intestacy.” 


ff the Travancore Christian Succession 
Act can be regarded as “the law in force” 
as in Section 29 (2) of the Indian Suc« 
cession Act relating to the intestate suc= 
cession of Christians in Travancore, then 
that law is saved under Section 29 {2) oi 
the Act. It is clear from the section tha 

the provisions of the Act do not apply 
to partition of the properties of the com 
munities referred to in Part V which 
have their own laws relating to intestate 
succession, There cannot therefore 
any dispute that the Travancore Christ- 
ian Succession Act is saved by Section 
29 (2) of the Indian Succession Act. Buf 
that will not In any way help the appel- 
lants. Section ¥ of the Travancore Christe 
ian Succession Act is clear to show tha? 
succession to immovable property situate 
ed in Travancore and belonging to a 
member of the Indian Christian commu= 
nity wherever he may have had his 
domicile at the time of his death is to be 
regulated by that Act, The relevant pro= 
visions of Section 9 reads 


“Succession fo the Immovable pro~ 
perty situated in Travancore and be- 
longing to a member of the Indian 
Christian community is regulated by this 
Regulation wherever he may have 

wis domicile at tha time of his death,” 
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In this ease the property Is not situate 
in Travancore area, but in the Malabar 
area, in which case Section 5 of the 
Indian Succession Act will come into ope- 
ration, Section 5 states that succession 
to immovable property in India of a 
person deceased shall be regulated by 
the law of India wherever such person 
may have had his domicile at the tim 
of his death. So in the present case suc- 
cession to the plaint schedule property 
shall be determined by the law of India 
irrespective of the fact that the parties 
belonged to the Travancore Christian 
community who is governed by the Trae 
vancore Christian Succession Act. 
succession shall be regulated by the law 
of India wherever such person may have 
had his domicile at the time of his death, 
Section 7 of the Travancore Christian 
Succession Act, as already pointed out, 
related only to property which is situate 
fin the Travancore area and not to pro 
perty which is outside Travancore, The 
parties are therefore governed by Sec 
tion 5 of the Indian Succession Act. 


3. Tt is contended that apart from 
the provisions of the Travancore Christe 
ian Succession Act, the parties are gove 
erned by come custom, There had been 
mo allegation, much less evidence, to 
establish that there had been a separate 
custom by which the parties were gova 
erned, apart from the Travancore Regus 
lation regarding the intestate succession. 
The contention of the appellants, in the 
circumstances of the case, cannot be ac- 
cepted, The Courts below considered tha 
question in correct perspective and has 
come to the conclusion that Section 5 of 
the Indian Succession Act will apply to 
the case, There is no ground therefore to 
interfere with the conclusion arrived af 
by the Courts below. 


4 There ie no merit in this ap» 
peal The second appeal is therefore dis» 
missed with costs of the plaintiff-Ist res« 


pondent, 
Appeal dismissed. 





AIR 1974 KERALA 108 (V 61 C 34j 
P. SUBRAMONIAN POTI AND 
K. BHASKARAN, JJ. 
Narayana Prabhu and others. Appels 
Tants v, Janar Mallan and others 
Respondents, 
A. S. No. 8 of 1968, D/~ 10-7-1973. 
(A) a Law -— Ancestral pros 
Any asc obtained by a person 
governed by the Hindu Mitakehara law 
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hom > 
from ‘his ancestors would be ancestral 


perty in his hands and his sons 
va right by birth to such property. 


(Para 3} 
1B) Hindu Law — Alienation by 
Binding 


. Father for antecedent debts — 
character of, 


In the absence of a plea that the 
debt, for the discharge of which a Hindu 
father has alienated the ancestral pro- 
perty, was vitiated by illegality or im 
morality of the debt. the sale is not 
liable to be challenged if it is shown that 
ft has been executed for the discharge of 
the antecedent debt of the aaa 8) 

ara 


(C) Hindu Law — Antecedent debt 

æ. Security bond for payment of furthen 

Kuri chit subscriptions, if alienation fon 

een debt — Incidents of Kuri 
it. 


The normal incidents of a Kuri Chit 
Eransaction are that the Chitty foreman 
and the subscribers enter into a contract 
whereby the subscribers oblige themselves 
fo pay subscriptions in stated instalments 
and the foreman obliges himself to pay. 
the prized amount when once the chitty 
is prized by the subscriber at any inpe 
stalment. Even when he is a prized sub< 
scriber he has the same obligation to 
pay future subscriptions arising, not by 
reason of the fact that he has prized the 
Kuri, but because of the contract enter- 
ed into by him with the foreman to pay 
such subscriptions whether the Kuri is 
prized or not. Subscriptions paid by the 
prized subscribers are not In discharge 
of the liability for the prized amount 
because the prize amount is received by 
the subscriber as of right and not as a 
foan. The liability to pay ‘future suba 
scriptions in terms of the kuri variyole 
fs only reinforced by the execution of 
the security bond. Quite often the amounf 
of the security bond may bear no rela-« 
tion to the prize amount, The security 
bond is only for securing future sub= 
scriptions, It is appropriate to treat the 
obligation to pay the future instalments 
as obligation arising under the contract 
of kuri. In this view. it cannot be said 
that there is a debt owing from the sub< 
scriber to the foreman because of the 
execution of the security bond. It cans 
mot be said that the prize amount receiv« 
ed by him is a debt due from him to the 
forernan, The debt would arise only as 
and when the instalment falls due and 
remains unpaid, 


Tn the case of a prized subscriber 
fhe payment of future subscriptions is 
mot repayment of the prize amount and 
consequently there is no debt arising 
merely by reason of the obligation: to 
pay future subscriptions, {Paras 10, 11} 
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A security bond executed for the 
payment of future instalments cannof 
therefore be said to be for an antecedent 
dekt Case law discussed. (Para 13) 

(D) Hindu Law — Alienation of joint 
family property by father set aside —~ 
Improvement by alienee — Compensation 
= Measure of, - 

Where after the alienation by the 
father of joint family property, the ali- 
enee has effected improvements, and the 
alienation is subsequently set aside as 
not binding on the sons, and compensa- 
tion is awarded to the alienee on the 
value of the improvements, the value is 
not to be limited to the cost of the im- 
provements but is value determined ac« 
cording to accepted principle, 

(Para 153 


T. S. Venkiteswara Iyer, R. C. Plap- 
pally and P. K. Balasubramoniam, for 
Appellants: M. K, Narayana Menon, for 
Respondents, 


SUBRAMONIAN POTI, J. :— Defen- 
dants 1 to 3 in a suit for recovery of 
possession of property on the basis of 
title are the appellants in this appeal, 
The plaintiffs claimed that their father, 
one deceased Venkiteswara Mallan. was 
in possession and enjoyment of the suit 
property when he, in conjunction with 
the 4th defendant, his eldest son, is said 
to have executed a sale deed for the suit 
Droverty in favour of the first defendant, 
Thet is Ext, P-2 dated 24-3-1955. ‘The 
plaintiffs aver that they and the 4th de~ 
fendant are members of an undivided 
Hindu Mithakshara joint family, the 4th 
defendant is the manager and the suit 
items belonged to that family having 
been obtained in the partition of the 
family in the year 1951. Venkiteswara 

who was in management died in 
1131 Kumbham and before his death he 
had sold the properties along with the 
4th defendant to the first defendant for 
a consideration shown as of Rs, 21,000/= 
and the first defendant was put in pos- 
session. ‘This sale deed is said to be not 
binding on the family as being unsupe 
ported by consideration as well as ne- 
cessity or benefit to the estate. It is said 
Ehat the father Venkiteswara Mallan and 
the 4th defendant had. at any rate. no 
right to transfer the interest of the plain« 
tiff: and therefore in any event in the 
alternative they prayed that the plain- 
tiffe may be allowed to recover 6/8th 
share in the suit properties, According 
fo them on the date of Ext, P-2 the pro- 
perties were much more valuable ‘than 
the amount shown as consideration in 
the sale deed and even the amount so 
shown was not received but the entire 
amount was reserved with the first de« 
fendant to discharge by payment the 
future kuri instalments in a kuri sub= 
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scribed by their father. This. it is said, 
could have been done from out of the 
income of the property sold and also of 
the properties which were in the pos» 
session of the family The main conten=« 
tion raised by the first defendant was 
that the property never belonged to the 
joint family that it was separate prom 
perty of the father. Venkiteswara Mal~= 
lan, that it was dealt with by him as if 
his own property. that the 4th defendant 
foined the document by way of abun- 
dant caution at the instance of the first 
defendant and that plaintifs have no 
right to challenge Ext, Pe2 sale deed. It 
is also contended that Venkiteswara Mal~« 
lan was heavily in debts on the date of 
Ext. P-2 and that liquidation of such 
debts was an urgent necessity for which 
purpose he had to sell items other than 
those which were the subject-matter of 
Ext. P-2 sale deed, but he could not do 
so because all these items were secured 
for the payment of future subscriptions 
of a kuri under Ext. P-Y kuri mortgage 
deed and it was in order to release items 
other than suit items that the sale was 
effected. It is said that as a result of the 
sale other items of properties were res 
leased so that they could be sold and 
that they were actually sold for dis» 
charge of the debts of the father, 


2. The court below did’ not at=» 
cept the case of the first defendant that 
the property was the separate property 
of Venkiteswara Mallan. It found that 
the property was joint family property 
in his hands. The court found that even 
if Venkiteswara Mallan had other debts 
on the date of execution of the sale deed 
those debts were not binding upon the 
family and they have not been shown to 
be so binding and therefore the exist- 
ence of those debts would not be a justi 
fication for Ext, P-2 sale..As to the con= 
sideration for Ext. P-2 court below 
found that there was no pressing neces= 
sity to assign the homestead leaving the 
entire money with the first defendant 
and giving him the privilege of making 
piecemeal payments in ins ents to 
the Lord Krishna Bank by way of future 
subscriptions. It was held that payment 
of future subscriptions would not be @ 
debt and therefore it could not be con- 
tended that Ext. P-2 was executed by 2 
Hindu father for discharge of his antece~ 
dent debts and for that reason sons ara 
not entitled to challenge the document, 
Of course, there is no plea that the debf 
is tainted by immorality or (legality. 
The sale is not for discharge of antece« 
dent debts and it cannot be held to be 
binding on the family once it is shown 
that the property belonged to the family 
and no necessity for such execution so 
far as the is concerned is shown 


i 
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by the evidence in the casa, The awg 
also found that considering tha price 
the property as determined by tha Coms» 
missioner the price fixed under Ext, P-2 
could not ba said to be adequate. The 
plaintiffs who were minors on the date 
of Ext, P-2 were held to be competent 
to question the validity of the document 
But a decree was given only in regard to 
6/8th share. This too was subject to liabi= 
lity to contribute 6/8th share in the kurī 
subscriptions made from the date of 
Ext. P-2. The plaintiffs were further 
directed to pay the costs of the Improves 
ments in the share allotted to them under 
the final decree, 


3. Though one of the hotly deë- 
bated issues in the court below was whe~ 
ther the properties comprised in Ext, P-2 
belonged to Venkiteswara Mallan sepa« 
rately or whether it belonged to his 
family that is no longer in controversy 
here because counsel fairly concedes 
that such a proposition cannof be sus« 
tained in law. The property admittedly 
belonged to Venkiteswara Mallan’s fathen 
and it is such ancestral properties that 
were taken by Venkiteswara Mallan and 
his brothers under the partition deed of 
1951, Any property obtained by a person 
governed by the Hindu Mitakshara law 
from his ancestors must be ancestral pr 
perty in his hands and the sons in 
family will hava right by birth to such 
property, 


4 We must notice here that thera 
is no plea that the debts which Venkite« 
swara Mallan is said to have incurred 
during the years when he carried ot 
business were debts of the joint family. 
There is also no case that the business 
carried on by him .was not his business 
but that of the family. Possibly such a 
case was not pleaded because the first 
defendant, perhaps ill advisedly, pleaded 
that the property obtained by Venkite» 
swara Mallan in partition was not join? 
family property. That is what is contends 
ed by counsel for the appellant before 
us, But we are not concerned with the 
reason for not pleading a particular casa 
but only with what the pleadings in this 
ease are, 


5. Ext, P-? is a kuri hypothece 
tion deed executed by Venkiteswara 
Mallan in favour of the Lord Krishna 
Bank Limited which was the foreman of 
a chitty. One Ramaswamy was a sube 
seriber in that chitty and he prized tha 
chitty at the 4th instalment. But befora 
drawing the prize amount he sold his 
rights under the chitty to Venkiteswara 
Mallan and apparently this assignment 
taken by Venkiteswara Mallan was res 
cognised by the foreman of the chitty 
who, it would appear, had agreed to 

£ Venkiteswara as the subs 
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scriber in place of Ramaswamy who was 
till then a subscriber in the chitty. That 
is how he claimed the prize amount 
from the foreman and such amount after 
appropriate deductions was paid to Ven~ 
kiteswara Mallan on his executing a 
security bond Ext.  P-7 securing the pay- 
ment of future subscriptions. The pay~ 
ment had to be made by 60 future instal- 
ments and the amount to be pszid was 
Rs. 29,891-10. The instalments had to be 
paid quarterly at the rate of Rs. 500/< 
for each instalment. The properties ob< 
tained by him in the partition in the 
foint family were given as security fop 
such payment. It appears from the evi= 
dence that till the date of Ext, P-2 sale 
deed executed on 24-3-1955 Venkiteswara 


Mallan was paying the chitty subscrip-. 


tions, regularly so much so, that, on the 
date of Ext. P-2, he was not in default, 
The property covered by Ext, P-2 was 
the house property where the plaintiffs 
were residing at that time. It is 1 acre 14 
cents in extent and it has also come out 
in evidence that there were yielding 
cocoanut trees therein. Besides this threa 
other items were also obtained by Ven- 
kiteswara Mallan on partition. and these 
were in his possession even on the date 
of Ext. P-2, They are substantial items 
of properties one of them being a cocoa- 
nut garden § acres 90? cents in extent. 
The sale deed Ext. P-2 recited that 50 
instalments had to be paid in the kuri 
for which Ext, P-7 bond was executed 
and that since the debts had to be paid 
off that would be possible only by Te- 
leasing the other items limiting the kuri 
security to the suit items. The deed also 
recited that since the vendee had agreed 
to undertake the entire liability of such 
kuri dues the sale was being executed for 
Rs. 21,000/- the entire amount being re- 
tained with vendee to pay instalments in 
future as and when they fell due. Nor- 
mally future payment would take ano- 
ther 124 years and it was long before the 
expiry -of that period that suit was in- 
" stituted in 1963. 


6. If the suit properties were ane 
cetral then, of course, the consiedration 
and necessity for the sale under Ext, P-2 
has to be shown by the alienee or he 
must show manifest advantage to the 
family by reason of the sale, That the 
consideration recited in Ext. P-2 is real 
cannot admit of any doubt. But whether 
that is a consideration binding on the 

- family and if it be, so far as the family 
fs concerned, whether there was any 
pressing -necessity to execute such a sale 
deed is a question on which the first de- 
fendant should, as we would presently 
show; lose in this appeal. The first de= 
fendant wants to rely on the recitals in 
the sale deed to indicate that the debts of 
Venkiteswara Mallan including the kuri 
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debt were not his personal debts but 
were joint family debts and it is further 
contended that the business run by Ven~ 
kiteswara Mallan which was the cause 
for incurring such heavy debts by him 
was a joint family business. We are 
afraid we cannot consider such a case so 
long as the pleadings in the case do nof 
fustify this plea, As we have pointed ouf 
earlier, categorically the first defendanf 
asserts that he was competent to deaf 
with the property as his own and appa= 
rently he did not set up a case that the 
debts of Venkiteswara Mallan including 
the kuri debts were joint family debts. 
This is what is stated in ground ‘A’ of. 
para 6 of the written statements 


(Original in Malyalam omitted. —Ed.} 


{On the date of the sale deed deceased 
Venkiteswara Mallan had a lot of debts} 
Then it goes on to recite the various 
debts and further mentions that he sold 
his properties to pay off his debts. After 
such categorical statement there is no 
doubt mention in ground ‘C’ in paragraph 
6 that if for any reason properties are 
found to be not of Venkiteswara Mallan 
but of the family the debts are also of 
the family, But again it is reiterated 
that the amount under the hypotheca= 
tion bond was used to pay off the debts 
of Venkiteswara Mallan. We are only 
stating here that there is no pleading 
that the business of Venkiteswara Mal- 
lan was that of joint family so much so 
that we cannot go into this question, nor 
is there any evidence to show that the 
business admittedly run by Venkiteswara 
Mallan belonged not to him but to his 
joint family or that the debts which 
were incurred by him by way of execu« 
tion of pronotes subsequent to Ext. P-2 
were debts of the family. In fact the case 
of the plaintiffs is that those pronotes are 
all fictitious and they are only shown as 
executed just to support the alienations 
with regard to the other items of pros 
perties which, it is said. are also under 
challenge. But it is not necessary: to go 
into the genuineness of those debts. We 
need only notice that the first defene 
dant’s case is that Venkiteswara Mallan 
had borrowed a sum of Rs. 1,000/- unden 
Ext. D-16 pronote dated 32-10-1128 from 
D.W. 2, that he had borrowed a sum of 
Rs. ¥50/- under a pronote dated 26-]e. 
1952, Ext. D-17, from D.W., 3, that simÎs 
larly he borrowed a sum of Rs. 1,500/s= 
under Ext. D-18 dated 10-10-1952 from 
D.W. 4, another sum of Rs. 5,000/- under 
Ext. D-19 dated 8-3-1954 was borrowed 
from D.W. 5 and a sum of Rs. 600/- evia 
denced by Ext. D-24 dated 2-4-1955 from 
D.W. 6 and a sum of Rs. 1,500/=- under a 
pronote Ext. D-26 dated 18-10-1953 from 


D.W. 8. It can be seen that all the dates 
of these debts are after Ext, Pe? data 
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and some of them are debts after Ext. 
P-2 sale deed, 


7. There is no reliable evidence 
in support of a case that the chitty secu- 
rity bond was executed by Venkiteswara 
Mallan as joint family manager. Nof 
that there is any such case but we are 
observing so because even assuming that 
para 6 ‘C of the written statement is 
construed as a plea that the debts are 
joint family debts that will not help the 
first defendant as there is no evidence 
to substantiate it, Therefore the debt, 
if at all, was one for which Venkite-« 
swara Mallan was answerable personally 
and it is not a debt of the family. Even 
assuming that it is a debt of the family 
it has not been shown by the evidence in 
the case that there was pressing neces- 
sity to execute Ext. P-2 sale deed since 
at that time there were very valuable 
properties in the possession of the mana- 
ger from out of the income of which thea 
periodical payments 
made. Actually it was so made till the 
date of Ext. P-2. That it was intended 
to release the other properties from 
security to the Bank is also not a con- 
tention which appeals to us, It has not 
been shown by the evidence in this case 
that there was any pressing necessity to 
release those items though a faint at- 
tempt has been made in the evidence to 
show that Venkiteswara Mallan had 
other debts as we have pointed out. 
That by itself would not be = sufficient 
The pressure on the estate has necessa= 
rily to be proved. There is no such indi- 
cation of any such pressure in the evi= 
dence adduced in the case, 


8. The main contention of coun= 
sel in an attempt to sustain Ext. P-2 sale 
deed as not liable to be challenged af 
the instance of the plaintiffs is that it is 
a sale deed executed by a Hindu father 
for the discharge of antecedent debts 
and if so irrespective of any question of 
consideration or necessity the court will 
have to uphold the document as binding 






lity or immorality the sale deed is no? 
iable to be challenged if it is shown tha? 


antecedent debts of the father, 


9. If Ext. P-~9 kuri bond was exe~ 
cuted for the discharge of a debt and on 
the date of Ext. P-2 sale deed a part of 
it still remained to be discharged, then 
ft would be an antecedent debt is not in 
dispute. But the main controversy with 
which we are concerned in this appeal 
relates to the question of character of 
the obligation incurred under Ext. P-7 
kuri security bond. It was contended suc- 
eessfully before the court below that an 


could have been - 
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obligation of a prized or non-prized sub=- 
scriber in a kuri to pay future instal- 
ments is not a debt and therefore when 
a security bond is executed charging the 
properties of the subscriber for the fue 
ture payment of the instalments there is 
no question of any debt being incurred 
thereby. If so. when Ext. P-2 sale deed 
was executed the obligation of Venkite- 
swara Mallan to pay the future subscrip- 
tions in terms of Ext. P-7 would not be 
a debt and hence Ext. P-2 cannot be 
justified as a sale for discharge of ante- 
cedent debts. This finding of the cour? 
below could be successfully challenged 
only if it is shown that the view taken 
by the court below on the nature of the 
obligation arising under Ext. P-7 is erro- 
neous and that is the attempt by coun- 
sel Sri T. S. Venkiteswara Iyer, appear= 
ing for the appellants in this case, 


10. In this context the normal in= 
cidents of a kuri have to be noticed. The 








subscriber at any instalment. This obli- 
gation of the subscriber arises from the 


has prized the kuri but because 
contract entered into by him with 


the prize money the obligation of thes 
foreman to pay the same also arises 
under the contract. Future subscriptions 
paid by the prized subscribers are not in 
discharge of the liability for the prized 


subscriptions in terms et the kuri vari 


foreman may recover the money as 
against the properties secured also. Quite 
often the amount of the security bond 
may bear no relation to the prize amount, 
The security bond is only for securing 
future subscriptions. It may not be right 
to assume that when a prized subscriber 
executes a security bond it is for repay- 
ment of the prize amount, the said 
amount being treated as `a loan advanc= 
ed by the foreman. It is more appropri= 
ate to treat the obligation to pay 

future instalments as only an obligation 
arising under rape contract of kuri, with 
the further fact that by execution of tha 
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security bond the properties of the priz- 
ed subscriber so secured are also made 
liable on default. In this view, it cannot 
be said that there is a debt owing from 
the subscriber to the foreman because 
of the execution of the security bond. It 
annot be said that the prize amount re- 
ceived by him is a debt due from him 
fo the foreman. The debt would arise 
only as and when the instalment falls 
due and remains unpaid. The security 1s 
offered to be effective in the event or 
contingency of such default being made. 

this be the case, then, on the date of 
Ext. P-7 security bond, there was no 
debt due from Venkiteswara Mallan to 
the Lord Krishna Bank. No liability 
arose thereafter until the date of the 
sale deed. It is agreed that all instal- 
ments were duly paid. Therefore on the 
date of Ext. P-2 sale deed there was no 
debt due from Venkiteswara Mallan to 
the chitty foreman. That would necessa~ 
rily rnean that there could not have been 
an antecedent debt to discharge which 
Ext, P-2 sale deed was executed. 


11. We are aware that there is a 
difference of opinion between this Court 
and the High Court of Madras on the 
question whether the obligation of a 
prized subscriber in a kuri to pay future 
subscriptions is a debt. A Full Bench 
of the High Court of the erstwhile State 
of Travancore in Easwaramoorthiya Pil< 
fai v. Narayana Vadivu, 16 Trav LT 143 
IFB) had occasion to consider this ques< 


tion. That was in connection with. the- 


scope of the term ‘debt’ for the purpose 

of application of the Debt Relief Acts IZ 

and II of 1116. Sankarasubha Iyer J. in 

Thie majority judgment of the court said 
a — 


“The obligation on the part of a priz= 
fd subscriber to pay the future subscrip< 
Rions, when they fall due is one of the 
concomitant features of the legal rela- 
tionship between them. In order that 
this legal tie may develop or crvstallise 
finto a debt, it is necessary that the future 
subscriptions must have fallen due. 
When each of the future instalments of 
subscriptions falls due, from that mo=< 
ae the liability to pay becomes a 
de 


fm the same judgment the learned Judga 
observed— 


“When a prized subscriber executes 
iW@ security bond at the time when he re- 
ceives the prize amount, the security 
bond is given, not for the prize amount 
which he has received but for the pay- 
ment of future subscriptions on the due 
dates. In other words, the security is 
furnished, not for ensuring the return 
of the prize amount but for the payment 
‘of future subscriptions, the amount of 

TO74 on ia Wh raon : 


[Prs. 10-11] Ker. 113 


which will in most cases never corres 
pond with the prize amount.” 
The learned Judge points out that—- 

a EPRIN the analogy of an instalm 
bond does not hold good,” 


We may notice here that this decision of 
the High Court of Travancore has been 
approved in a decision of this Court in 
Varkey Thomas v. Travancore Forward 
Bank Ltd., 1962 Ker LT 383. A contrary 
view is seen expressed by the High Court 
of Madras in the decision in Kannan v. 
Subramania, AIR 1941 Mad 231. Patan- 
Jali Sastri J, observed in this judgment 
us: 


“Learned counsel next urged that, in 
any case, the liability of defendants 3 to 
6 who did not join in the execution of 
Ext. J could be taken to have arisen only 
on the date of the compromise decree, 
namely 14th April, 1936 and should ac- 
cordingly be scaled down under Section 
9 of the Act. It is true that these defen- 
dants disputed the liability of their 
shares in the tarwad properties mortgag-= 
ed under Ext. I, but the compromise ob- 
viously proceeds on the basis that Ext. I 
was binding on the entire properties 
mortgaged thereunder as contended by 
the decree-holder. In such circumstances, 
the correct view, it seems to us, is to re- 
gard the compromise as acknowledging 
and defining the antecedent liability of 
these defendants in respect of their 
shares of the properties mortgaged under 
Ext. I: see 33 All 356 at p. 357. In this 
view, the liability of these defendants 
was, according to the decision in ILR 
(1932) Mad 218 a debt liable to be scaled 
down under the Act and must further be 
regarded as renewed or, at all events, 
included in a fresh document, under the 
compromise on which the decree was 
hei see our decision C, R. P. No. 602 
o i 


Turning now to C. R. P. No. 257 of 
1939 the only question we have to decide 
relates to the date on which the liabi- 
lity of the judgment-debtors can nroperly 
be said to have been incurred. The con- 
tention for the decree-holder is that 
the security bond (Ext. I) only = affirmed 
the pre-existing liability of the judg- 
ment-debtors as subscribers to the kuri 
chitty to pay their subscriptions accord- 
ing to the instalments fixed in the kuri- 
vari, and did not change the character 
of such liability, that the Hability to pay 
the 7uture instalments of subscription 
could not be deemed to have been in- 
curred before such instalments fell due, 
and that the position under the security 
bond was in no way different. Learned 
counsel for the fudgment-debtors, on the 
other hand, contends that whatever 
might be the position with regard to the 
liability of a subscriber to pay the instal- 
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ments of his subscription to the kuri be- 
fore he bids for and receives the amount 
at an auction, he can thereafter be re- 
* garded only as a borrower of the sum 
received less the instalments already 
paid by him, undertaking to repay the 
loan in instalments that siill remain to 
be paid. and the liability under the secu« 
rity bond which he executes for the due 
‘payment of such instalments is a debi- 


“er 


incurred on the date of the bond itself, 
The question is one of some difficulty not 
- the least part of which arises from the 
somewhat conflicting decisions dealing 
with these peculiar kuri transactions 
i which are so common in some parts of 
. this presidency. On the whole however, 
.we are of opinion that the judgment 
debtors’ contention is supported by a pre-= 
ponderance of authority and must be ac+ 
cepted.” 


We may also notice here that Varada 

chariar J. of the High Court of Madras 

had expressed a different view in Maruda 

Konar v. Veerammal, AIR 1936 Mad 985. 

The learned Judge had held that there 

was no present debt in that case. That 
, was a case where the ticket holder as- 
signed to the plaintiff the security bond 
executed by the successful bidder. Vara- 
dachariar J. observed in that case that 
the obligation undertaken by the secus 
rity bond-— 


tr 


. STOE mot repayment of the 
-‘penefit already received (as if it were a 
. debt) but the payment of future sub- 
‘seriptions,” 


' Though the Tearned Judges who decided 
_ the case in AIR 1941 Mad 231 noticed 
that such a different mote had been struck 
by Varadachariar J., it appears that they 
were of the view that the observation 
of the learned Judge was obiter. In the 
Full Bench decision of the High Court of 
Travancore in 16 Trav LT 143 to which 
we have already adverted, this decision 
of the High Court of Madras in AIR 1941 
Mad 231 was referred to and the court 
did not agree with the theory that the 
' subscriber who prized the chitty became 
a borrower of the sum received less the 
instalments already paid by j and 
that he undertook to repay the loan in 
instalments that still remained to be 
paid. The learned Judges of the Full 
Bench were of the opinion that this view 
was vitiated by a fundamental miscon- 
ception since the undertaking on the part 
of the prized subscriber was not to re- 
’ pay any loan but only to pay the future 
subscriptions as and when they fall due. 
With great respect to the learned Judges 
of the Madras High Court we think we 
should adopt the view that in the case 
of a prized subscriber the payment of 
future subscriptions is not repayment of 


wem nw 
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tum in praesenti solvendum in futuro, — 
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the prize amount and consequently there 
is no debt arising merely by reason of 
the obligation to pay future subscrip= 
tions. Though the decision of the Full 
Bench of the High Court of Travancore 
related to a case of a ‘debt? as the term 
is understood in the Debt Relief Act, the 
principles equally well apply to the con= 
cept of a ‘debt’? said to be incurred by a 
ears father by reason of his prizing a 


12. f€ has been urged with consis 
derable force by counsel Sri T. S. Vens 
kiteswara Iyer that the scope of the term 
‘debt’ as understood in relation to the 
theory of pious obligation of a Hindu 
son to discharge the debts of his father 
is much wider in scope than the meaning 
of that term understood in a narrow or 


limited sense. The term ‘debt’? is used in 


this context in English Texts on Hindu 
Law as a synonym for the word ‘rina’ 
in the original Sanskrit Texts of Hindu 
Law. It is true that the term ‘rina’ is 
incapable of an exact translation into 
the English language like the terms 
‘“sathya” or “dharma”, When used in the 
context of pious obligation of a son unden 
Hindu law this term is understood nof 
merely as “what is taken under a pros 
mise- to pay” nor is the term understood 
with the technical limitations of that term 
In the common law of England. Any liabi- 
lity of a Hindu father would be compres 
hended within the term ‘rina’ or debt 
May be that he has to pay arrears of 
rent of properties or that he is answers 
able for mesne profits or is accountable 
for money under a contract. All these 
eases, where liability has been incurred, 
though it is not by way of taking any: 
money under a promise to pay, are cases 
of debts of the father and therefore 
where these debts are antecedent alies 
nations In discharge of such debts could 
not be attacked by the sons. But that 
would not be the case where no liability: 
has been incurred so much so it could 
not be said that the father has become a 
debtor. We are referring to this aspect 
‘because counsel for the appellant relied 
on the decision of the Madras High Cour 
in Nachimuthu v. Balasubramonia, AIR 
3939 Mad 450 in support of bis stand. We 
are afraid counsel would not derive any 
help from the Madras decision. That case 
concerned only the scope of the term 
tdebt and as we observed earlier the 
court was of the view that it would nof 
be limited to a debt strictly so-called in 
the sense, an obligation to repay on acs 
count of borrowals made, but liabilities 
arising otherwise also. But certainly the 
learned Judges did not purport to lay 
down any rule that it would cover cases 
where no liability has been incurred and 
no debt has arisen. It should be shown 
that the debt has been incurred by ths 
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father so as to apply the rule of pious 
obligation, 

13. In the light of our discussion 
we have to hold that Ext. P-2 sale deed 
cannot be supported as one executed for 
dachaga of antecedent debt by a Hindu 

er. 


14, We have already held thafé 
fhe sale deed impugned is not support- 
able on the plea that it was for the bene- 
fit of the Estate. As we have pointed ouf 
fit has not been shown by the evidence 
ün the case that the debts said to have 
been discharged by sale of other items 
released by the chitty foreman by reason 
of Ext. P-2, were debts binding on the 
joint family. The attempt in the evidence 


has been only to show that there were, 


such debts and not to establish that those 
were debts of the joint family. Therefore 
the challenge to Ext, P-2 must fail. 


15. There is another point raised 
which, of course, deserves serious notice, 
That the alienee has been effecting valu- 
able improvements in the property has 
been found by the court below and the 
decree provides for compensating the 
alienee on this account. But it is said 
that the court below was in error in 
limiting the value to the cost of improve=- 
ments in the area which is to be ulti- 






cost of improvements but value deter- 
i in accordance with the accepted 
principles. We make it clear that what 


said, their value, 


fn the result, the appeal Is dismissed 
excepting for the modification regarding 
improvements which we have mentioned 
here. Parties are directed to suffer costs 


fin this appeal, ; 
. Order accordingly, 
t 
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and R. 44 (1) (f) —- Rule is not ultra 
vires S. 28 (2). 
_ Brief Note— (A) The  disqualifica- 
tion contained in Section 28 (2) to be a 
member of the committee of a society is 
not exhaustive. Hence Rule 44 (1) (8 
framed under Section 109 (2), which dis- 
qualifies a paid employee of any society 
to be a member of the committee is not 
ultra vires. (Para 2) 
Chandrasekharan and Chandras 
sekhara Menon, for Petitioners; 
Pleader, for Resnondent No. 2, 


ORDER :— The two petitioners ara 
members of the Neyyattinkara Housing 
Co-operative Society Ltd, No. ‘T-385, 
Elections were to be held for the vacans 
cies of nine members in the Society. No« 
minations were invited for the same, 
Ext. P-I being the notice inviting nomis 
mations. The two petitioners tendered 
their nominations; but the same were re- 
jected by the Returning Officer although 
no objections to their candidature was 
taken by any one else, on the ground 
that they are employees of other Co= 
operative Societies and therefore dis~ 
qualified from seeking election under 
Rule 44 (1) (f) of the Rules framed under 
the Co-operative Societies Act. The peti- 
toners seek to quash this decision of the 
Returning Officer. They have prayed for 
@ writ of certiorari directing the 2nd 
respondent, namely the Returning OM- 
cer, to include their names in the list of 
valid nominations for election, and a wrif 
of mandamus restraining the 2nd resa 
pondent from conducting the election 
for the Managing Committee of the So- 
ciety, without including the petitioners 
in the list of valid nominations. 

2. Although the petitioners ob~ 
tained an interim stay regarding the 
holding of the elections to the Managing 
Committee, it was stated in the counter- 
affidavit filed by the respondent that the 
election results have already been declar~ 
ed. In that view, accepting the statemenf 
in the counter-affidavit, the application 
for stay was dismissed on 14-3-1973. The 
counter-affidavit has disclosed that for 
the nine vacancies for which elections 
are to be held, there were, in all, fifteen 
nominations. Of these, the nominations 
of the two petitioners were rejected on 
the ground that they were disqualifieds 
four others withdrew. This left nine 
valid nominations for the nine vacancies, 
and an election was thus obviated, and 
the results were declared. The petitioners 
have nevertheless pressed their conten- 
tions that the 2nd respondent had no 
jurisdiction to reject the nominations of 
the petitioners and that Rule 44 (1) (5 
of the Rules is ultra vires. There is dif. 
ficulty in the way of the petitioners to 
get a declaration invalidating the rule, 


Govt. 
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as the State which framed the rule has 
not been made a party. However, turn- 
ing to the provisions of the Act and the 
Rules, J find no merit in the contention 
of the petitioners. Section 28 (2) of the 
Act enacts that a person should be dis- 
qualified to be a member of a Commit- 
- fee, if he is a member of the Committee 
of another Society of the same type or 
if he is a member of the Committees of 
two or more Societies of a different type 
or types. Rule 44 (1) (f) disqualifies a 
person from being elected. or appointed 
a member of the Committee of any So- 
ciety, if he is a paid employee of the So- 
ciety or of any other Society. What was 
largued was that the purview of disquali< 
fication being limited by the section only 
to membership of any other Society, 
{Section 28), the same could not be en- 
larged by Rule 44 so as to cover even 
paid employees of any Society. But the 
Rule framing section, namely Section 
109 (2) of the Act itself contains suffi- 
cient indication that the powers confer~ 
prejudice to 










44 is framed in exercise of this powers 
That contains further indication that it 


therein is exhaustive, and 
added to by the Act or the Rules. I am 
unable to see how the rule is ultra vires. 
I dismiss this writ petition, but in the 
circumstances, without costs, 


Petition dismissed, 
eae 
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T. S. KRISHNAMOORTHY IYER. J. 
Ammalu, Appellant-Petitioner wv. 
Kothambari Vellachi, Respondent. 


Revn. Petn. No. 38 of 1972. DJ- 9~3~ 
1973, against judgment of this Court in 
S. A, No. 829 of 1970. 

(A) Civil P. C. (1908), O. 47, E. Pe 
P — Error apparent on face of rex 
corde 

The Second appeal. review of which 
fs sought by the appellant, was dismissed 
on two grounds one of which was that 
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the appellant was not entitled under Sece 
tion 5 (3) of the Kerala Compensation for 
Tenants Improvements Act to revalue the 
building, compensation for which was dex 
termined under a Court decree. At the 
time when the second appeal was diss 
posed of it was mistakenly assumed tha 
the decisions of the Court were to thag 
effect. 

Held, that there was an error appa= 
rent on the face of the record in respect 
of the decision on the first ground which 
deserved reopening, AIR 1955 SC 233, 
Relied on, (Para 4) 

(B) Civil P. C. (1908), Section 47 m~ 

ecuting Courts — Powers of —- Ex- 
ecuting Court cannot reopen claim for 
improvements in absence of any express 
‘clause in the decree to that effect — (X= 

Ref :— T. P. Act (1882), S. 51). 
. (Para 9) 

(C) Kerala Compensation for Tenants 
Improvements Act (29 of 1958), S. 5 
(3) — Revaluation of compensation for 
improvement — Revaluation on ground 
of changes in marketable condition of ima 
provements cannot be claimed. 


Revaluation under Section 5 (3) is 
possible and can be claimed only when 
and in so far as such revaluation may bé 
necessary with reference to the eondition 
of such improvement at the time of evic« 
tion, The words “condition of such ima 
provement at the time of eviction” -cans 
not be interpreted as meaning as includy 
ing even changes in the marketable condi» 
tions of improvement. “With reference 
to the condition of such improvement” in 
Section 5 (3) can only mean a change in 
the nature and quality of improvement, 

(Para 11) 

T. M Krishnan Nambiar and K. 
Paramesh, for Petitioner V. Rama She« 
moi and R. Raya Shenoi, for Respondent, 

ORDER :— This is a petition by the 
appellant to review the judgment in the 
second appeal. The second appeal was 
dismissed on two grounds. One is thai 
the appellant is not entitled to revaluas 
tion of the building for which compensa 
tion was determined before the decree bes 
cause of Section 5 (3) of the Kerala Com- 
pensation for Tenants Improvements Acf, 
4958 (Act 29 of 1958) and the second 
ground is that the appellant is not entitled 
to fixity of tenure, 


2. The ground for the review petis 
tion is that the view taken bv this Cour? 
on the first ground is vitiated by an error 
apparent on the face of the record. The 
first ground was disposed of by i 
Court thus; 

“That Section 5 (3) of Act 29 of 1958 
will not enable the execution Court to 
re-value a building for which compensa~ 
tion has been fixed under the decree of 
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the Court has been the view taken in a 
series of decisions of this Court”, 


3. Jt is contended bv counsel for 
the petitioner that the impression in the 
mind of the Court at the time the appeal 
was disposed of, that the interpretation 
of Section 5 (3) of Act 29 of 1958 has been 
concluded by series of decisions of this 
Court, is not correct and it will consti- 
tute an error apparent on the face of the 
record, 

4, As was pointed out by the 
Supreme Court in Hari Vishnu Kamath 
v. Syed Ahmad Ishaque, AIR 1955 SC 
233, what iS an error apparent on the face 
of the record cannot be defined precisely 
or exhaustively there being an element 
of indefiniteness inherent in its very 
nature, and it must be left to be deter- 
mined judicially on the facts of each 
case. It will be legitimate to assume that 
at the time when the second appeal was 
disposed of. it was assumed that the deci- 
sions are to the effect that for purposes 
of revaluation of a building Section 5 (3) 
of the Act cannot apply. But no exact 
decision of this Court has been brought 
to mv notice taking that view. I, there- 
fore, hold that there is an error apparent 
on the face of the record jn respect of 
the decision on the first ground and I re- 
open the same. But. I heard counsel on 
both sides on the claim of the appellant 
for a revaluation of the building both 
under Section 5 (3) of Act 29 of 1958 and 
also under Section 51 of the Transfer of 
Property Act. 


5, The second appeal arises ouf of 
an order in execution of the decree. The 
decree is for recovery of possession of 
the plaint schedule property after setting 
aside the sale deed executed by some of 
the members of a Marumakkathayam 
farwad. The trial Courts decree ‘was 
passed on 8-7-1957 and the value of the 
building was determined at Rs. 16,000/~ 
and odd in the decree of the trial Cour? 
on the basis of the commissioner’s repor? 
dated 27-6-1966. It is the admitted case 
that the yalue of improvements fixed by 
the decree was not deposited within a 
reasonable time of the decree. There 
was an appeal by the plaintiff against the 
decree of the trial Court objecting to the 
claim for value of improvements which 
was pending for some years. Finally the 
decree of the trial Court was confirmed 
and the appeal was dismissed, 


6 Tt was thereafter that the plain« 
tiff filed the petition for execution and 
deposited the compensation for improve~« 
ments fixed under the trial Courts de- 
cree, In the meanwhile, the defendant’s 
fnterest-in the building was sold in Court 
auction and the court-auction-purchaser 
assigned it to the appellant who claimed 
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enhancemenf of compensation in the ex- 
ecution Court because of the rise in prices 
of materials. No compensation for trees 
is involved in this case, 


7 In pursuance to the claim for 
enhancement of compensation a commis- 
Sion was issued by the execution Court to 
assess the value of the building and the 
commissioner filed his report. It is seen 
therefrom that the appellant will be en= 
titled to about 14 times more than what 


‘has been awarded by the decree. The 


claim was overruled both by the execu~ 
tion Court as well as by the lower appel- 
late Court. The claim was founded only 
on Section 5 (3) of Act 2 of 1958 in the 
Courts below. Section 51 of the Transfer 
of Property Act was not invoked to sus~ 
tain the claim. I do not want to shut ouf 
the arguments based on Section 51 of the 
Transfer of Property Act merely for the 
Poses that it was not raised in the lower 
ourt, 


8. In applying Section 51 of the 
Transfer of Property Act or Section 5 (3) 
of Act 29 of 1958 it should not be for~ 
gotten that the present claim arises in 
execution of the decree. It is a fundas 
mental principle of law that it is not the 
function of the execution Court to go 
behind the decree or to decide matters 
which have already been concluded be 
tween the parties over again. ‘The facts 
that the compensation in respect of the 
building was fixed as early as 8-7-1957 
and in view of the deposit after a long 
number of vears the appellant is deprived 
of the present value of the building are 
not matters that can confer jurisdiction 
on the execution Court to go behind the 
terms of the decree. This point should 
have been raised by the appellant’s pre- 
decessor-in-interest in the appeal filed by 
the plaintiff against the trial Court’s de= 
cree, or the matter should have been lefé 
open by the trial Court to be decided by 
the execution Court. 


9. Section 51 of the .Transfer of 
Property Act as interpreted by the 
Supreme Court in Narayana Rao v 
Basavarajappa, AIR 1956 SC 727 can 
only help the appellant to show that the 
date of ascertainment of the compensation 
for improvements should be as near the 
date of eviction as possible. That cannof 
afford anv help to the appellant in this 
ease, If the trial Court has done a wrong 
thing in not doing so. or in not issuing 
Such directions to the execution Court to 
implement Section 51 of the Transfer of 
Property Act in the wav in which it has 
been interpreted by the Supreme Court, 
the appellant has to thank himself. That 

not in anv wav. confer power upon 
the execution Court to decide the matter 
over again. No benefit can therefore, am 
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crue to the appellant on the basis of Sec- 
tion 51 of the Transfer of Property Act. 
The plea that in view of the decision of 
the Supreme Court interpreting Sec. 51 
of the Transfer of Property Act every 
decree should be deemed to contain a 
clause by implication ee the 
execution Court to reopen the claim for 
improvements to satisfy the terms of Sec- 
tion 51 of the eho of Property Act 
does not appeal to 


10. Counsel on cere of the res« 
pondent contended relying on the deci< 
Sion. Nagendrabala v. Panchanan 
Mourie, AIR 1934 Cal 290 that the ap- 
pellant being a transferee from the ven-~ 
dee who is the defendant. cannot claim 
the benefit of Section 51 of the Transfer 
of Property Act. This decision has no 
application at this stage when the claim 
for improvements has already been up- 
held by the decree. The present claim 
is only for a revaluation of the building 
for which it has already been found that 
the assignor of the appellants is entitled 
to the value. Prima facie it looks to mé 
that mae oe Cal 290 has no application 


Section 5 (3) of Act 29 of 1953 
reads ta 

“The amount of compensation for im= 
provements made subsequent to the date 
up to which compensation for improve< 
ments has been adjudged in the decree 
and the re-valuation of an improvement, 
for which compensation has been so ad~ 
fudged, when and in so far as such re- 
valuation may be necessary with refer- 
ence to the condition of such improve- 
ment at the time of eviction as well as 
any sum of money accruing due to the 
plaintiff subsequent to the said date for 
rent, or otherwise in respect of the 
tenancy, shall be determined by order of 
the Court executing the decrees and 
decree shall be varied, in accordance with 
such order”, 
Jt is no doubt correct that the effect of 
Section 5 (3) of Act 29 of 1958 is to set 
at naught the finality of a decree fixing 
Compensation in respect of certain 
matters; but it is only to such extent and 
no more, 


11. Then the question is whether 
Section 5 (3) is satisfied in this case, and 
will enable the appellant to get the build- 
ing in respect of which the compensation 







as such re-valuation may be necessary 
with reference to the condition of such 
improvement at the time of eviction. The 
words “condition of such improvement af 
the time of eviction” were discussed to a 
considerable extent at the bar. Counsel 

behalf of the appellant relying on 
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the decision in ATR 1956 SC 727 inter- 
preted those words as meaning as includ- 
ing even changes in the marketable condi- 
tions of improvement. The decision in 
AIR, 1956 SC 727 cannot support counsel 
for the appellant in such an interpreta- 
tion. “With reference to the condition o 
such improvement” in Section 5 (3) can 
only mean a change in the nature and 
quality of improvement. If a building 
Which ig 25 years old. is valued today on 
the basis of the prevailing prices, de~ 
preciation, for the age will have to be re- 
duced to ascertain the compensation for 
improvement, I have, therefore. no doubt 
in saying that Section 5 (3) cannot apply. 


12. I, therefore, hold that neither 
Section 51 of the Transfer of Property | 
Act nor Section 5 (3) of Act 29 of 1958 
can help the appellant. I, therefore. con« 
firm the ‘decision in the second appeal 
and dismiss the petition. No costs. 

Petition dismissed, 
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Sree Sankara College Association, 
Petitioner v. University of Kerala and 
others, Respondents. 


O. P. No. 1832 of 1972, DJ- 15-1-1974, 


Index Note:— (A) Kerala, University 
Act (9 of 1969). Section 34 and Regula~ 
tions made thereunder, Regulation 5 ( 1y 
(b) — Exemption from prescribed qu 
cations — Granting of — Whether avidis 
cate has power to grant, after coming into 
force of the Act — (X-Ref:— Regulation 
5 (1) (b)) — (K-Ref:— Kerala Univer- 
sity Act (14 of 1957), Section 27, Ordin« 
ances made under Chap, XV, O. 7). 


Brief Note:— (A) After Kerala Unie 
versity Act 1969,. came into force, the 
Syndicate has no power to grant exemp- 
tion from qualifications for a lecturer, 
since under the 1969 Act, the power to 
prescribe qualifications is vested in the 
Academic Counci) and such power would 
include the power to exempt from those 
qualifications, (Para 6) 


Index Note:— (B) Kerala Liab at 
Act (9 of 1969), Section 34 — Issuing r 
gulations by Academic Council ade ye 
in exercise of delegated power — Sach 
power cannot be exercised with retros- 
pective effect, in absence of express pro- 
vision. (Para 8) 

Index Note :—— (C) Kerala University 
Act (9 of 1969), Sections 34 and 35 — 
Exemption from, prescribed qualifications 
-— Could validly be granted by Academic 
Council by making Regulation and not by 
passing a resolution. (Paras 8, 9) 
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S. Easwara Iver and E. Subramoni, 
for Petitioner; M. P. in Nair, V. R. 


Venkitakrishnan and A, M. Meloth, for 
Respondents. 


ORDER :— The petitioner fs a com« 
pany registered under the Indian Compa~ 
nies Act. 1956. It owns and manages a 
college at Kalady under the style Sree 
Sankara College. The management of 
the college was formerly governed by the 
Kerala University Act, 1957. This Act 
was repealed and replaced bv the Kerala 
University -Act, 1969. which came into 
force on 28-2-1969. 


2 Section 27 of the 1957 Act em- 
powers the syndicate of the University 
to make Ordinances and Section 26 
stated, among other things, that the 
Ordinances may provide for the aualifi« 
cation of teachers. The Syndicate had 
accordingly made Ordinances: and Chap- 
ter XV thereof prescribed the qualifica- 
tions of teachers. Ordinance 7 in this 
chapter empowered the Syndicate to 
grant exemptions from the prescribed 
qualifications subject to the limitations 
mentioned therein. 


3. Section 75 (2) of the 1969 Act 
provides that the Statutes, Ordinances, 
Rules and Bye-laws in force immediately 
before the commencement of this Act 
shall, in so far as they are not inconsistent 
with the provisions of this Act, continue 
to be in force until they are replaced by 
the Statutes, Ordinances. Rules or Bye~ 
laws framed under this Act. S. 23 of this 
‘Act provides among other things, that 
subject to the provisions of this Act and 
the Statutes, the Academic Council shall 
have power to prescribe the qualifications 
of teachers. Sec. 34 of this Act would 
indicate that the powers mentioned 
thereunder, which includes the power to 
prescribe the qualifications of teachers, 
can be exercised onlv by making Regula~ 
tions; and Section 35 contains the proce~ 
dure for making Regulations, 


4, The petitioner promoted: one 
€. P. Gopinathan Nair as professor in its 
college with effect from 16-10-1969. He 
did not have all the requisite qualificam 
tions prescribed under the Ordinances 
made under the 1957 Act: but he had 
applied to the Syndicate for exemption. 
One P. V. Krishnan Nair filed an appeal 
before the Vice-Chancellor against that 
promotion contending that the Svndicate 
was incompetent to grant anv exemption 
after the 1969 Act came into force, and 
that the promotion of Gopinathan Nair 
was illegal. The Vice-Chancellor by his 
Order, Ext. P-1 dated 23-6-1971. upheld 
the above contention, quashed the promos~ 
tion of Gopinathan Nair and directed the 
petitioner to promote a person having the 
prescribed qualifications, 


tm 
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5. Respondents 4, 5. 6 and 7 wera 
iunior lecturers in the college. They also 
did not have all the requisite qualifica- 
tions prescribed by the Ordinances made 
under the 1957 Act, nor had they been 
exempted therefrom by the Syndicate, 
The petitioner, however, promoted them 
as lecturers, in the manner it promoted 
Gopinathan Nair as professor. However, 
in the light of the Vice-Chancellor’s decl- 
sion in Gopinathan Nair’s case, the petis 
tioner passed orders, Exhibits P-2 (a), 
P-2 (b), P-2 (c) and P-2 (d) reverting res- 
pondents 4 to 7 as junior lecturers, since 
it was obvious from the above decision 
that, after the coming into force of 1969 
Act, the Syndicate had no power to grant 
any exemption from the prescribed quali- 
fications. Respondents 4 to 7 complained 
to the Vice-Chancellor against their re« 
version. On receipt of that complaint, he 
passed an order to the effect that his 
decision in Gopinathan Nair’s case would 
apply only to matters heard and decided 
by him and that since it was not the in- 
tention of the University to disturb other 
teachers who had been granted exemp-~ 
tion, the Principal of the college may 
be asked not to implement the reversion 
orders issued by the management until 
the Syndicate considered the matter, 
The above order is quoted in the letter, 
Exhibit P-3 dated 17-2-1972, sent by the 
Registrar of the University to the Princi~ 
pal of the College. The Syndicate in iis 
meeting held on 23-2-1972 considered the 
Case of respondents 4 and 5, and ratified 
the decision of the Vice-chancellor con- 
tained in Exhibit P-3. The Svndicate also 
decided that if teachers concerned had 
been appointed before 24-5-1967,- they 
should be deemed to have been exempt~ 
ed by virtue of the relevant decision of 
the Academic Council and that the aues- 
tion of exemption in their case did nof 
arise, The above decisions of the Syndi- 
cate are contained in the letter, Ext. 
P-4 dated 8-3-1972 of the Registrar to the 
Principal of the College. By another 
letter, Exhibit P-5 dated 17-3-1972, the 
Registrar informed the Principal that the 
aforesaid decision pf the Syndicate would 
apply to respondent No. 6 also. and that 
necessary action may be taken on thaf 
basis. It would appear from the coun- 
ter-affidavit of the first respondent  thaf 
the position is the same in respect of the 
7th respondent also. This Original Peti- 
tion was filed on 23-3-1972 to quash Exhi« 
bits P-3, P-4 and P-5 and to issue a writ 
of mandamus or other appropriate wrif 
or direction declaring that respondents 7 


to 3. namely the University of Kerala, ifs 
Vice-Chancellor and Academic Council, 
have no power under the 1969 Act fa. 
grant exemption from the prescribed 
qualifications of teachers or fo allow the. 
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continuance of unqualified teachers on 
the ground of their being deemed to have 
heen exempted by the Academic Council, 


6. Respondents I, 4. 5 and 6 have 
entered appearance and filed counter- 
affidavits. I am constrained to remark 
that many of the averments contained in 
these counter~affidavits, particularly in 
those of respondents 4. 5 and 6. are irre~< 
levant and to some exfent evasive of the 

{real issues. The first important question 
is whether the petitioner’s averment that 
respondents 4, 5, 6 and 7 had not been 
exempted from the reauisite qualifica< 
tlons before the 1969 Act came into force 
fis true. Even the first respondents coun- 

' #er-affidavit is not only evasive on thi 
question. but it is even misleading. On 
a careful perusal of the affidavits and 
counter-~affidavits it is clear that they had 
no exemption before the 1969 Act came 
into force. It is also clear that at the 
time of their promotion as lecturers they 
had not the requisite exemption. ‘Then 
the question is whether they have been 
subsequently exempted, and if so whether 
the said exemption is retrospective. 
The stand taken up by the Vice- 
Chancellor that his decision in Gopi- 
nathan Neair’s case to the effect that, 
after the 1969 Act came into force, 
the Syndicate has no power to grant 
exemptions in exercise of the power under 
Ordinance 7 in Chapter XV of the Ordin- 
ances made under the 1957 Act would 
apply only to matters heard and decided 
by him, and that it would not apply to 
other cases is to say the least ridiculous. 
fn plain language he is saving that he 
would interpret the same law in its ap- 
plication to similar facts in entirely dif- 
ferent manners. Nothing can be more 
dangerous to the proper administration of 
a University than such an attitude. It is 

regrettable that the University has chosen 
to endorse the above stand in its counter- 
affidavit. It appears to me that the deci- 
sion taken by the Vice-Chancellor in 

Gopinathan Nair’s case that after the 
1969 Act came into force. the Syndicate 
has no power to grant exemptions, from 
qualifications, seems to he right. since 
ander the 1969 Act the power to prescribe 
qualifications is vested in the Academic 
Council, and that such power as rightlv 
claimed bv the first. respondent would in- 
clude the power to exempt from those 
qualifications. 


7. There is no dispute hat the 
‘Academie Council exercised its power to 
prescribe qualifications for teachers by 
issuing Regulations in that respect. The 
said Regulations are given as appendix to 
the Notification. Exhibit R-f dated 5-12- 
1972 issued by the Registrar of the Uni- 
versity, Regulation No. 5 deals with 
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exemptions. Clause (1) (b) of that Re- 
Suation reads :— 


“(b) Third Class Masters Degree hoJ- 

ders appointed as Junior Lecturers before 
24-5-1967 and who continued as such on 
28-2-1969 shall be deemed to have requi~ 
site qualification to hold the post of 
lecturer on completion of five years of 
service,” 
Admittedly respondents 4, 5, 6 and 7 
would fall under the above clause: and 
they stand exempted accordingly. Exhi- 
bit R-1 states that the above Regulations 
Shall come into force from 8-8-1972. I 
was not contended before me that this 
provision is bad. So these respondents 
have the qualification for holding the post 
of lecturers by virtue of the above ex~« 
emption from 8-8-1972, and the question 
of their reversion does not now arise, 

8. Then the next question for 
consideration is whether the exemption 
granted by the above clause is retrospect- 
tive. What the Academic Council does 
by issuing Regulations is to exercise a 
delegated power. It is settled law that, 
in the absence of any express provision, 2 
delegated power cannot be exercised with 
retrospective effect. In the counter-affi- 
davit filed by the University. it has made 
an attempt to justifv the communications 
as per Exhibits P-3, P-4 and P-5 on the 
basis of a resolution passed by the Acade- 
mic Council on 8-2-1972 more or less in 
terms of clause (1) (b) of Regulation 5, 
which has been extracted above That 
does not improve the situation. I may 
also point out that such a resolution is 
ineffective, since the power of the Acade- 
mic Council to prescribe qualifications, 
and therefore necessarily to make exemp- 
tions therefrom, can be exercised. onlv by 
making Regulations. This is clear from 
Sections 34 and 35 of the 1969 Act. as 
already pointed out. Soa Exhibits P-3, 
P-4 and P-5 cannot be justified on the 
pasis of the aforesaid resolution or subse~ 
aaa resolution of the Academic Coun« 


9. In the result, I quash Exts. P-3, 
P-4 and P-5 on the ground that respon- 
dents 4. 5, 6 and 7 had no valid exemp- 
tion from the prescribed qualifications 
when the said orders were issued. J also 
declare that the said respondents are 
qualified to hold the post of lecturers 
with effect from 8-8-1972 by virtue of 
clause (1) (b) of Regulation 5 of the Re- 
gulations made by the Academic Council 
under the Kerala University Act, 1969. 
This Original Petition is allowed to the 
above extent. and dismissed in other 
respects. In the circumstances of the case 
the parties will bear their own costs. 


Ordered accordingly. . 
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. E. SUBRAMONIAN POTI AND G. 
; - VISWANATHA IYER, JJ. 


Puthiyapurayil Pocker and others, 
Appellants v. V. Khalid and another, 
Respondents. 

A. S. Nos. 93 and 143 of 1968. DJ- 
6-2-1973. 

Index Note:— (A) etic Act 
(1872), Section 114 — Deeds — A docu- 
ment is presumed to be executed on the 
day mentioned in it ag the date of ex- 
ecution, 


Brief Note:— {A} In the absence of 
any evidence to the contrary the Court 
erred in assuming that the award was 
executed on a day different from that 
mentioned in it. It is illogical to assume 
that the purchase of the stamp paper for 
the award and its execution could not be 
done on the same date — (X-Ref:— 


Arbitration Act (1940). Section 14). 1968 
(2) WLR 55, Rel. on, (Paras 4, 5) 


Index Note:— (B) Arbitration Act 
(1940), Section 14 — Making award — 
n case of registration, Arbitrator is not 
incompetent to act when once he has made 
the award. 


Brief Note:-— {B} Unlike in the case 


of preparing an award on stamp paper - 


which must necessarily precede the mak- 
ing of the award itself in the case of 
fegistration it is necessarily a subsequent 
act. If so, it cannot be said that since by 
making the award the Arbitrator becomes 
functus officio he cannot register the docu- 
ment. That would mean that In no case 
Could the award be registered at all. He 
becomes functus officio only for the pur- 
pose of deciding the dispute referred to 
him for Arbitration. That cannot be re- 
opened. ATR 1970 SC 833. Rel. on: ATR 
1962 SC 551. Distinguished: AIR 1956 
: Mad 184 and AIR 1963 Andh Pra 193. Ex- 
plained. (Para 9) 


_ V. Rama Shenoi and R. Rava Shenoi, 
for Appellants: M. A. Manhu (for No. 1) 
and K. Chandrasekharan (for No. 2), for 
(Respondents. 


No. 93 of 1968 is an appeal against the 
decision in O. P. No. 218 of 1965 and 
IA. S. No. 143 of 1968 is against the deci- 
Sion in O. P. No. 44 of 1965. Both the 
appeals are by the same parties, 


2. O. P. No. 44 of 1965 was filed 
for an order directing the first respon- 
dent in that petition who was an arbitra- 
tor appointed under the Arbitration Act, 
1940 to file the Award in Court, to give 
notice to the parties regarding the filing 
of the Award, hear the objections of the 
petitioners to the Award so as to make 


HQ/1Q/D427/73/MBR. 


P. Pocker v. V, Khalid (S. Poti 74 


seen dated 2nd March, 1965. 
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modifications to the Award and to pass a 
decree on the basis of the Award. The 
first respondent was, at the relevant time. 
an advocate and he was appointed as an 
arbitrator to decide certain disputes con- 
cerning allotment of property to the par- 
ties to the dispute. He is seen to have 
made the award Exhibit B-1, which is 
Under 
clause 3 of the First Schedule to the 
Arbitration Act. 1940 the arbitrator has 
to make his Award within four months 
after entering on the reference or after 
having been called upon to act by notice 
in writing from anv party to the arbitra- 
tion agreement or within such extended 
time as the Court may allow. The time 
of four months was being extended from 
time to time and such extended time was 
to expire on 2nd March, 1965. The Award 
Was registered on 24-3-1965. O. P. No. 44 
of 1965 was filed by the appellants in 
A. S. No. 143 of 1968 for directing the 
filing of the Award in Court and for 
passing a decree on the Award with cer- 
tain modifications. The Award was ac« 
tually filed in Court on 9th August, 1965. 
The second respondent appeared only on 
11-10-1965 and he filed an objection to 
the petition on 28-10-1965. He later 
filed a petition O. P. No. 218 of 1965 
seeking to set aside the Award for cer- 
tain reasons. The petitioners in O. P. No. 
44 of 1965 are respondents 2 to 12 in the 
subsequent petition. They objected to 
the petition on several grounds including 
the ground of limitation. While both the 
petitions were pending in the Court below 
that Court decided the case by the order 
impugned in these appeals holding that 
since the Award was not made within 
time and was not registered also within 
the time, namely. on or before 2nd March, 
1965, it was not possible to act upon that 
Award. As a result, the Court held that 
the Award had to be set aside and it was 
so set aside. Naturally. therefore, O. P. 
No. 44 of 1965 had to be dismissed and 
O. P. No. 218 of 1965 had to be allowed. 
oe decision is challenged in these ap- 
peals, 


3. The Court below has assumed 
that the stamp papers being those pur- 
chased on 2-3-1965 only. it must be taken 
that the Award. though dated 2-3-1965. . 
was really made only later and further, 
since, admittedly, the registration of the 
Award was subsequent to 2-3-1965 it was 
inoperative as according to the Court, 
stating of the Award after it was mada 
and registering it are not ministerial acts, 
If they be not such ministerial acts then 
the arbitrator would be incompetent to 
So act as he would have become functus 
officio by the 2nd March, 1965. In sup. 
port of the stand taken by it the Court 
below relied on the decision of tha 
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Supreme Court in Rikhabdass v. Ballabh= 
das, AIR 1962 SC 551. 


4 The reasoning in the order of 
the Court below that the document could 
not have been executed on 2-3-1965 does 
not appear to us to be sound. Ext. B-L 
is seen dated 2nd March, 1965. The 
stamp papers on which the’ documen; is 
written are also seen purchased on 2-3- 
1965. There is no circumstance to indi- 
cate that nevertheless it should have been 
prepared only later. There is the initial 
presumption that a document is executed 
on the day mentioned in the document as 
the date of execution. Prima facie the 
date shown in the document may be ac- 
cepted as the date of such execution an 
it is for the party who contends that the 
document was executed on a different 
date to show that it was so. We need 
refer only to the decision In Kepong 
Prospecting Lid. y. Schmidt, 1968 (2) 

55. 


5. We do not see why the Court 
below should have assumed that if the 
stamp papers for Exhibit B-1 was pur- 
chased on 2nd March, 1965 the document 
could not haye been executed on that 
day. Such an approach appears to be 
quite illogical Some discrepancy 
pointed out between the schedules and 
the description of the properties in the 
schedule in Exhibit B-1 on the one hand 
and that in Exhibits A-l and B-2 on the 
other. It appears that the arbitrator had 
sent copies of the schedules showing the 
allotment of the properties to the par- 
ties and Exts. A-1 and B-2 are such copies 
sent to them. The argument is that the 
description of the properties in Exts, A-I 
and B-2 do not tally with the description 
in Exhibit B-1, the Award, thereby sug= 
gesting that when Exhibits A-1 and B-2 
were issued Exhibit B-1 was possibly not 
ready or available. This would have 
some force if it was shown that Exhi- 
bits A-1 and B-2 were issued before 
24th March, 1965 because at anv rate by 
that time the document must have come 
into existence as the document had been 
registered and if there was any dis- 
crepaney between the description in the 
schedule in Exhibit B-1 on the one hand 
and Exhibits A-1 and B-2 on the other, 
that could not be because Exhibit B-1 had 
not come into existence at that time. 
There has been no attempt to show that 
Exhibits A-F and B-2 were delivered 
prior to 24th March, 1965. In the ab= 
sence of any evidence the Court þe- 
low was certainly in error in as- 
suming that the document was ex 
ecuted on a day different from that men~ 
tioned in it. The arbitrator has 
not been examined. No attempt has 
been made to adduce anv evidence and 
therefore the Court below could have 
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only held that the document was execuf- 
ed on the day mentioned in it, namely, 
On the 2nd March, 1965. That was so 
executed on stamp paper and therefore 
it is not open to the obiection that ‘the 
document was not properly stamped. 


6. Then the only other objection ~ 


is that concerning the registration of the 
document subsequent to 2nd March, 1965. 
How far the decision of the Supreme 
Court on which reliance has been placed 
by the Court below would justify hold~ 
ing that the registration cannot be made 
when once the Award has been signed is 
the question which we have to consider, 

7. The Supreme Court in ATR 
1962 SC 551 was considering a case where 
the award was unstamped and unregis« 
tered. This Award had been filed in 
Court when an objection was taken to a 
decree being passed on such Award, 


Thereupon, the trial Court remitted the ` 


Award to the arbitrator for re-submiting 
it to the Court on a duly stamped paper 
and after getting it registered, I+ was 
this that was under challenge. The ques< 
tion that was urged before the Suprema 
Court was the correctness of the stand 
that want of a stamp would be an illega- 
lity apparent on the face of the Award 
and therefore in exercise of the power 
under S, 16 (1) (c) of the Arbitration Act, 
1940 the Court would be justified in res 
mitting the Award to the arbitrator for 
reconsideration. Section 16 (1) (© of the 
Act is in these terms: 


“16 (1) The Court may from time fo 
time remit the award or any matter res 
ferred to arbitration to the arbitrators or 
umpire for reconsideration upon such 
terms as it thinks fit ——~ 

x x x x x X 

(c) Where an objection to the legas 
lity of the award is apparent upon the 
face of it’, 


The Court took the view thai when the 
document was not prepared on a stamp 
paper as it ought to be. any remit to the 
arbitrator cannot be for reconsideration 
as there is nothing to reconsider except~ 
ing re-writing of the Award on a stamp 
Paper which cannot be characterised as a 
reconsideration. It is in this view that 
the Supreme Court held that in such a 
case a remit to the arbitrator would nof 
be proper. That of course mav not have 
any relevance for the purpose of this case 
but the Supreme Court proceeded to con- 
sider another contention urged in the 
case which we may have to mention 
here. The contention was that even 
though the case may not fall within Sec-~ 
tion 16 (1) (c) of the Arbitration Act, 1940 
such a remit may be called for and ijustix 
fied by a reference to the inherent power 
of the Court saved under Section 151 of 
the Civil Procedure Code, Dealing with 
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this the Supreme Court observed thaf 
when once the Award had been made by 
the arbitrator he had become functus 
officio and if he was to be called upon to 
re-write the Award on a stamp paper if 
would be calling upon the arbitrator to 
repare another Award which would be 
incompetent, The Court said; 


“In the present case, ex hypothesi, 
fhe award has already been made and 
the arbitrator has therefore become func- 
tus officio. It is that award which re- 
quired stamp. Section 151 of the Code 
cannot vive the Court power to direct the 
arbitrator to make a fresh award: that 
would be against well-established prin- 
ciples of the law of arbitration. It 
would again be useless to have another 
Copy of the award. prepared and stamped 
for the copy would not be award and no 
action in a Court ean be taken on it. The 
order cannot therefore be supported by 
Section 151 of the Code”. | 


We may notice here that the Court was 
dealing with a case where there was no 
Award prepared on a stamp paper. The 
Court held that to prepare a fresh 
Award by wav of re-writing the earlier 
award on a Stamp paper would mean 
passing of a fresh Award and that would 
be incompetent when the Arbitrator had 
already made the Award earlier when it 
was sined on an unstamped paper. The 
question whether the Arbitrator could 
have registered the Award and whether 
the fact that the Arbitrator had become 
functus offici9 would affect his capacity 
to register were not matters considered 
by the Supreme Court in that decision. 
There was no occasion to consider these 
questions. We are particularly stating 
this because in a Bench decision of the 
‘Andhra Pradesh High Court it seems 
that it has been assumed that the 
-Supreme Court has spoken on this. Be- 
fore we refer to the decision of the 
Andhra Pradesh High Court we may refer 
here to a decision of the Madras High 
Court which. according to the decision 
of the Andhra Pradesh High Court, must 
be held to be no longer good Jaw in view 
of the decision of the Supreme Court. 


8. We are referring to the deci- 
Sion of the Madras High Court in Desa- 
ratha Rao v. Ramaswamy Iyengar, AIR 
1956 Mad 134. The auestion there was 
whether when once the Award had been 
pronounced the Arbitrator would be com- 
petent to re-write the Award on stamp 
poner i and get it registered. Dealing with 
this the Court said: 


“The proposition that when once the 
award has been pronounced, the arbitra- 
tors, having done what thev were called 
upon to do under the. submission, be- 
come functus officio thereafter, in regard 
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to the reference, cannot be disputed. But . 
there remain certain ministerial acts such 
as the engrossing of the award on stamp 
paper and getting the award so engros- 
sed registered which acts cannot be puĝ 
on the same footing as proceedings in 
connection with the pronouncement of 
e award, 


J£ the arbitrators are fo be demni 
fo have become functus officio even with 
regard to the carrying out of such minis< 
terial acts, then the resultant situation 


- would be extremely untenable: as the 


arbitrators in such a case would be pre- 
cluded from doing anything by way of 
even formal acts required in connection 
with the award pronounced. Even the 
question of giving notice to the parties to 
the award or the filing of the award in 
Court may also be said to be acts done 
at a stage when the arbitrators have bes 
come functus officio, if the argument is 
pushed to its logical conclusion”, 


We see considerable force in the conten- 
tion that in the light of what the 
Supreme Court has said in the decision to 
which we have adverted, the view taken 
by the Madras High Court that the re- 
writing of the award on proper stamp 
paper was only a ministerial act mav no 
longer be the correct view. But we do 
not think that there is anything in the 
decision of the Supreme Court regarding 
the other aspect of the question, namely, 
about the steps taken by the arbitrator 
to register the award subsequently, 


tus officio to the extent the decision on 














he is a 
reserves in him certain powers such as 
correction of clerical mistakes but there 
may be yet other things to be done. That 
an award which affects interests in im- 


should be registered can no longer be in 
dispute in view of the pronouncement on 
this question by the Supreme Court in 
Satish Kumar v. Surinder Kumar, 
1970 SC 833. It must also be said that 
necessarily the registration must alwavs 
be oniy subsequent to the making of the 
award. Unlike in the case of preparing 
an award on stamp paper which must 
necessarily precede the making of the 
Award itself, in the case of registration 
it is necessarily a subsequent act. If so, 
it cannot be said that since by making 
the award the Arbitrator becomes functus 
officio he cannot register the document. 


comes functus officio only for the pur- 
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him for Arbitration. That cannot be re- 
opened. Necessarily the steps he has to 
take for registering the award subse- 
quently would not be affected merely 
because the Award has already been 
made. The Supreme Court in the decision 
in AIR 1962 SC 551 was speaking only 
with reference to the incompetency of 
the Arbitrator to prepare an Award 
afresh on stamp paper. What has been 
said therein cannot be taken as in any 
wav indicating that in the case of regis- 
tration the Arbitrator will not be com- 
petent to act when once he has made the 
Award. That is why we consider that 
the decision of the Madras High Courf 
ust now adverted to is right so far as 
it concerns the question of registration 
but that will have no bearing on the 
facts of that case because that was a case 
where there was both the defect of the 
Award being not prepared on proper 
stamp paper and being not registered, 


10. The High Court of Andhra 
Pradesh in Srinivasa Rao v. Venkata 
Narasimha Rao, AIR 1963 Andh Pra i193 
was dealing with a case where an Award 
prepared on an unstampec& paper was 
sought to be made good bv a subsequent 
Award duly prepared on stamp paper and 
duly registered. That was a copy of the 
original Award itself True it is that 
applying the decision of the Supreme 
Court the Court could have only held 
that the Award was invalid as it was not 
only not registered but also not prepared 
on stamp paper. In that ease, attention 
was drawn to the decision of the Madras 
High Court in AJR 1956 Mad 134 in sup< 
port of the contention that the re-writing 
of the Award on fresh stamp papers and 
presenting it for registration was a minis= 
terial act, but the Court observed that 
the decision was opposed to the recent 
decision of the Supreme Court and there- 
fore that was not being followed. Of 
course, the Andhra Pradesh High Court 
had no occasion to consider the effect of 
mon-registration by itself, 


il. We have already held that 
when the award was made by the Arbi- 
trator it was made on requisite stamp 
paper. It was made within time. CL 3 
fin the schedule requires only the making 
of an Award within the period specified, 
Once that is so made, there is no limita= 
tion. prescribed under the Arbitration Act 
itself for registering it and limitation if 
any must be found elsewhere, | 
no case that it was not registered within 
time. Registration is an act which the 
Arbitrator has necessarily to perform 
after the making of the Award and he 


has done so. We see no objection to the 
gourse adopted and hence on that score 
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(pose of deciding the dispute referred to . 


There is 


A. L R: 


the Award ought not to have been se 
aside, F 
We therefore allow both the appeals 
and set aside the order of the Court be- 
low and remit the matter to the Cour 
below for considering both the petitions 
afresh on the merits. In the circum- 
stances of the case, we direct parties ta 
suffer costs in both these appeals. 
Appeals allowed: 


a | 
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V. P. GOPALAN NAMBTYAR AND 
GEORGE VADAKKEL, JJ. 

K. Kanthimathi, Appellant v, & 
Parameswara Iver. Respondent. 
` A. S. Nos. 496 of 1972 and 313 of 
1973, D/- 4-12-1973. 

Index Note :— (A) Hindu Marriage 
Act (1955), Section 9 — “Without rea~ 
sonable excuse” — Meaning of — Aged 
parents of husband living with him =s 
If reasonable excuse. 

Brief Note :— (A) In proceedings for 
the restitution of conjugal rights. the 
Court is to be guided by the fundamental 
and basic rule of matrimonial law thaé 
it is the right of each spouse to have the 
society and comfort, consortium, of the 
other. So Jong as the residence of the 
aged parents of the husband under the 
Same roof with him is not provocative 
of creating circumstances grave enough 
to subvert the wife’s right to consortium 
of her husband, the wife has no righf 
fo separate residence with her husband 


away from his parents. AIR 1957 Mad 
693; AIR 1965 J & K 95, Distinguished. 


(Para 6} 


Index Note:— (B) Hindu ‘Adoptions 
and Maintenance ‘Act (1956). Section 18 
(2) (a) — Desertion — De facto separa 
Hon of husband due to exigencies of his 
employment — Not sufficient to attract 
Section 18 (2) (a). (Para 8) 


V. Vyason Poti and M. R. Parame< 
swaran, for Appellant: Boothalinga Iver, 
for Respondent, 

GEORGE VADAKKEL, J.:— These 
appeals, one by the husband and the 
other by the wife, exemplify how domes-« 
tie peace and harmony is broken bv the 
inability of a spouse to adiust himself 
or herself to the new environment 
created by the marital status. The evik 
dence in the ease discloses the dormanf 
anxiety of the wife to be in her rightful 
place with her husband. and the eager- 
ness of the husband to be beside his 
wife. However, for the wife her in-laws 
come in between her and her husband 
and according tp the husband he cane 
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mot discard his aged parents. An em- 
barrassing situation is the result, and both 
have approached the Courts, each one to 
‘vindicate his or her respective stand, — 
husband seeking restitution of coniugal 
rights and wife claiming maintenance. 
Both got the reliefs prayed for, and the 
defeated spouse in each of the proceed= 
ings has preferred these appeals. A. S. 
No. 496 of 1972 is by the wife and A. S. 
No. 313 of 1973 (A. S. No. 76 of 1973 of 
the Additional Sub-Court, Trivandrum, 
which was withdrawn to this Court) is 
by the husband. We will be referring 
the parties throughout this judgment ac~ 
cording to their rank in the main ap 
peal, A. S, No. 496 of 1972. 


2. The events. (so far as thev are 
relevant for deciding the dispute) of the 
short marital life of the parties before 
us are few and simple. The respondent, 
a draftsman jn the Public Health Engi- 
meering Department and a permanent 
resident of Trivandrum, while stationed 
at Alleppey. married the appellant. also 
a resident at Trivandrum on 2-7-1967. 
The appellant shifted her residence to 
her marital home at Trivandrum īm- 
mediately thereafter, and lived there till 
18-8-1968. During this period the res- 
pondent was away from that house, be~ 
ing employed at Alleppey: but even ac« 
cording to the appellant as D. W. i res< 
pondent made frequent visits (20 times) 
fo the marital] home at Trivandrum. Res- 
pondent’s aged parents, his two brothers 
and till her marriage his sister were 
residing in the same house which fs a 
rented building. On 18-8-1968 it is the 
appellant’s case that she was pushed out 
of that house by her parents-in-law. Ac- 
cording to the respondent she wen? on 
her own accord with her parents to her 
parental house situate in a nearby street, 
within a furlong. Exhibit D-2 letter 
dated 10-1-1968 sent by the respondent 
to his father-in-law, (about seven months 
prior to the departure of the appellant 
from the matrimonial home) reveals 
some misunderstanding between them 
about the Jatter’s behaviour towards the 
former, but no further details are avail- 
able. About six months after the ap- 
pellant left her marital home, on 13-2- 
1969 Advocate Mr, Vysan Poti. on be- 
half of the appellant issued a lawyer's 
notice, Exhibit D-3, alleging that the 
respondents ‘house people’ illtreated the 
appellant, that her life was In danger in 
that house. that she was driven away 
and that the respondent has in spite of 
demands refused to take her to Alep- 
pey. The notice required the respon 
dent to make his marital home at Allep~ 
pey bv taking her there, and threatened 
him with legal proceedings for mainten= 
ance on failure to comply with the de=- 
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mand. The respondent sent Ext. D-4 
reply dated 22-2-1969 accusing his 
parents-in-law on goading his wife 
against her wishes to leave his house 
and to stay in her parental house. He 
pleaded his inability to start a separate 
establishment at Alleppey. By this time 
the respondent appears to have been 
transferred to Kayamkulam. On behalf 
of the appellant another notice, Ext. D-5 
dated 1-3-1969. was issued also by Mr. 
Poti repeating the demand that the ress 
pondent should take the appellant to the 
place of his emplovment. The respon« 
dent filed his application for restitution 
of conjugal rights on 3-12-1970. and the 
appellant filed her suit for maintenance 
on 1-7-1970. By this time the respon- 
dent was residing in his house, he hav- 
ing been transferred to and stationed af 
Trivandrum jn 1969. 


3. The respondent applied for 
restitution of conjugal rights under Sec- 
tion 9 of the Hindu Marriage Act, 1955 
which reads: 


"9. (I) When either the husband or 
the wife has, without reasonable excuse, 
withdrawn from the society of the other, 
the aggrieved party may apply. bv peti- 
tion to the district Court, for restitution 
of conjugal rights and the Court on- be- 
ing satisfied of the truth of the state- 
ments made in such petition and thað 
there is no legal ground whv the applis 
cation should not be granted, may de= 
cree restitution of conjugal rights atc- 
cordingly, 


(2) Nothing shall be pleaded in 
answer to a petition for restitution of 
conjugal rights which shall not be 2 
ground for judicial separation or on 
nullity of marriage or for divorce.” 


The main point to be considered is whe= 
ther the appellant had any reasonable 
excuse for withdrawing from the society. 
of the respondent. We need not in this 
case decide the controversial question (on 
which there was much argument at the 
bar) whether ‘reasonable excuse’ con« 
templated by sub-section (1) must amount? 
to a ‘ground for judicial separation or for 
nullity of marriage or for divorce’ which 
alone can be pleaded under sub-section 
(2), in answer to a petition for restitu« 
tion of conjugal rights. In our opinion, 
on the facts of this case it is sufficient to 
confine the jnquiry to lesser and non= 
controversial limits and to investigate 
whether there was ‘reasonable excuse 
in the sense whether there was ‘Just’, ov, 
‘grave and weighty’ or ‘grave and con~ 
vincing” cause, for the appellant to with- 
draw from her husband’s society. parti- 
cularly after he began continuous resid« 
ence in his house at Trivandrum. We 
will appreciate the facts and circum=« 
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stances of this case, guided by the ordi- 


mary rules of burden of proof of facts. 


father than by the nicer rules of burden 
Of proof of establishing ‘reasonable eX- 
cuse’, (there was a very wide discussion 
at the bar regarding the burden of prova 
ing ‘reasonable excuse’ — whether that 
deserting spouse should establish it or 
whether the other spouse should nega- 
tive ‘reasonable excuse’) for in substance 
the inquiry indicated above is an ine 
quiry into facts, 


4, On going through the evidence 
of the appellant as D, W. 1. we are ir- 
resistibly Jed to feel that she is anxious 
to reside with her husband, but not so 
long as the respondent’s parents and bro- 
thers are also residing with him The 
reason for this rider is stated to be her 
apprehension that she will be iltreated 
by her in-laws. According to her she 
was cruelly treated by her parents-in- 
-law while she was residing there till 
18-8-1968. They, according to her, per~ 
sistently asked for Rs. 500/- daily till 
18-8-1968. and because of her inability 
to pay the amount illtreated her. And 
on 18-8-1968 she was, it is her case, 
pushed out of that house saving, that 
she would be allowed to reside there 
only on her bringing Rs. 5.000/~ On 
that day, it is her version, that she was 
beaten and sent out. She also swears 
that during the occasions when the res« 
pondent was there, they were not allows 
. @d to be together sharing each other's 
company. The evidence given by the 
appellant as a whole appears to be whol- 
fy artificial. On the appellant’s side 
D. W. 2 was examined in the restitution 
proceedings. He has no direct knowledge 
about the appellant's life in her husband’s 
house; and nothing turns on that evi~ 
dence. The appellants evidence as P. W.E 
in the maintenance proceedings does nof 
Wo any further than her evidence in the 
restitution proceedings except for the 
fact in the former case she denosed that 
one Vaidianathan saw her being pushed 
out. [Original in Malayalam omitted— 

.| P. W. 2 in the maintenance pro~ 
ceedings is this Vaidianathan. His evi~- 
dence as a whole gives us the impression 
that he is only a casual witness. When 
the appellant was examined in January 
1972 in the restitution proceedings she 
does not speak about Vaidianathan or any 
one else as having seen the alleged inci- 
dent of 18-8-1968. He was not examined, 
in that case. Vaidianathan. as P. W. 2 
also does not say that he saw the appel- 
lant being pushed out. According to him, 
he saw her on her way when she is al- 
Teged to have told him that she was 
pushed out. He in the first instance de- 
posed that this was three years after the 


marriage, which was corrected im- 
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mediately as one year after the marriage. 
We do not attach any weight to the evia 


dence of P. W, 2 in the maintenance pros 


ceedings. _ i 
5. The evidence of P. W, 
(Ramachandra Iyer) in the restituti = 
proceedings discloses that the parties be~« 
fore us have fallen into this unhappy 
situation mainly due to the obstinacy of 
the appellant’s parents that the respons 
dent should take up separate residence, 
qt appears, from his evidence, that this 
persistence on the part of the anpellant’s 
parents brought about estrangement þe- 
tween the two sets of in-laws, and the 
poor couple were pushed into the present 
pathetic circumstances. i our 
view is probable, for we see much eager- 
ness and anxiety on the part of the ape- 
pellant and respondent before us to 
come together, The appellant as P. W. I 
in the maintenance proceedings said thaf 
she loves her husband and is anxious to 

live with him and added: 


{ Original in Malayalam Omitted—Ed.] 
To the same effect is hey evidence in tha 
other proceedings also. From the evi- 
dence of Ramachandra Iver it is also 
clear that on 18-8-1968 anpellant’s parents 
went to the respondent’s house in pur« 
suance of an arrangement previously 
come to with the respondent and hi 
parents to take the appellant with the 
former to their house, and that the res- 
pondent had also come from Alleppey for 
the occasion. The appellant as D. W. E 
pleads ignorance about the presence o 
the respondent on 18-8-1968 in his house, 
though she categorically denied his pre« 
sence on that occasion when she ‘was 
subsequently examined as P. W. I in. the 
maintenance proceedings. The respons 
dent also has sworn in both the proceed< 
ings to his case. Nothing was brouchf 
out to discredit him. We  believa 
P. W. 2, Ramachandra Iver and the res- 
pondent. We hold that there is no truth 
in the allegation of illtreatment puf 
forward by the appellant, during her 
Stay in respondent's house til} 18-8-1968. 
and as such, are of the view that there 
fs no foundation at all for the appellant’s 
apprehension of illtreatment in future. 


6. It was strenuously argued tha 
the appellant is not bound to stay with 
her husband since his parents and 
brothers are also residing with him. ‘The 
submission was that a wife is entitled to 
demand her husband to provide a separate 
residence where both of them (and they 
alone) could live together and bring up 
a family of their own. No doubt  thaf 
may be an ideal condition, but is one not 
always feasible and very often impos- 
sible. especially when the husband is nof 
financially well off and has to look after 
his aged parents. Times are yet to come 


‘SL 
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îņ our country when aged parents could 
be shoved off to infirmaries, be it that 
such days are signs of progress as some 


claim to be or retrogression as some. 


others view it. In proceedings for the 
restitution of conjugal rights, we are to 
be guided by the fundamental and basic 
rule of matrimonial law that it is the 
right of each spouse to have the society 
and comfort, consortium, of the other. 
The husband is entitled to it: equally 
So, the wife. So long as the residence 
of the aged parents of the husband under 
the same roof with him is not provoca- 
tive of creating circumstances grave 
enough to subvert the wife’s right to 
consortium of her husband. we think, we 
cannot -accept the arguments advanced 
by the learned counsel for the appellant 
regarding her right to separate residence 
with her husband away from his parents. 
The decisions cited at the bar by the 
learned counsel for the appellant are of 
little assistance to him, since in our 
view, the question is to be resolved upon 
the facts and circumstances of each case. 
In Ponnambalam v. Saraswathi, AIR 
1957 Mad 693 (1957 Cri LJ 1282 (2)) 
the principle was stated as follows; 


“It is settled law in England. Ame= 
rica and India that a wife is entitled to 
Insist that she should not be exposed to 
the unpleasantness of the relatives of 
her husband and that suitable provisions 
should be made for her to live with 
her husband in privacy. The husband no 
doubt has got the right to choose the 
domicile for the wife and she should fol- 
low him when that domicile is one which 
is not legitimately repugnant to her and 
injurious to her health, etc. In all these 
matters as pointed out in Simon's Edi- 
tion of Halsburv’s Laws of England. the 
casting vote is not with the husband or 
the wife but it is a matter which has got 
to be decided amicably between them; at 
times the husband mav have to choose 
between his parents, mother or his wife. 
He must come to his own conclusion in 
his own mind and must not insist upon 
incompatible parties like his own wife 
and mother living together and making 
life a hell for them.” 


On the facts it was held that the wife 
cannot be directed to reside with the 
husband’s step-mother who was characte- 
rised by the Court as a virago. One other 
decision relied on by the learned coun- 
sel for the appellant is Jogindra Kaur v. 
Shircharan Singh, AIR 1965 J & K 95 
where the Court came to the conclusion 
that even though the wife was willirie to 


live with the husband. the husband who - 


sought restitution of conjugal rights had 
Mo sincere and bona fide desire for re- 
sumption of cohabitation for the reason 
that he, under one pretext or the other 
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declined the wife’s offer and insisted on 
her going and living with his parents. 
That case has no application to the facts 
of the case in hand. In Hardeep Singh 
v. Dalio Kaur, AIR 1970 Puni & Har 
284 relied on by the learned counsel for 
the respondent the Court decreed resti- 
tution of conjugal rights on an applica« 
tion by the husband who was living with 
his parents and who wanted the wife also 
to reside with him there. on the ground 
that he had ‘sound reasons for living with 
his parents and helping them in the 
cultivation of their ancestral land in their 
old age’. 


o. “& Now, turning to the facfs of 
this case, we do not find any reason why 
the respondent should be denied the con 
sortium of his wife. We have already 
held that the appellant’s allegation against 
her in-laws are without any basis, 
Though for some time after his marriage 
he could not be in Trivandrum, without 
too much of a delay. he was able to come 
and stay in Trivandrum. The houses of 
the parties before us are within a furlong 
of each other. The respondent’s parents 
are aged, and his father is a pensioner 
drawing only Rs, 75/- as pension which 
is equivalent to the rent that is being 
paid for the building in which they are 
residing. From the evidence of Rama- 
chandra Iyer (P. W. 2) it is seen that this 
building js an upstair building and that 
the upstair room was being used by the 
respondent and the appellant as their 
bed-room while the appellant was stay= 
ing there. The respondent has sworn 
that his basie salary is Rs. 205/- and that 
he was getting Rs. 340/- (it appears that 
by the time he gave evidence as D. W, I 
fin the maintenance proceedings his total 
salary has risen to Rs. 395/-) of which 
he was actually receiving oniy Rs. 226/= 
after deductions towards provident fund 
and insurance, His brother employed in 
Life Insurance Corporation is getting 
Rs. 400/~. The respondent is the eldest 
son of his parents. The only female now 
în the household, as disclosed by the 
evidence, is the respondent’s aged mother. 
Taking into consideration all these facts 
and circumstances we are of the view 
that the respondent cannot be blamed for 
having his parents also with him. In our 
opinion it has not been established thaf 
the atmosphere of the respondent's house 
is such that it would in any wav tend to 
Tuin the appellant’s right to consortium 
of the respondent. We are therefore 
constrained to hold that the appellan# 
has withdrawn from the society of the 
respondent without any reasonable ex= 
cuse. A. S. No. 496 of 1972 has there~ 
fore to be dismissed and we hereby do 
so. but since, it appears, doubtful whe« 
ther the appellant is entirely responsible 
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for the present unhappy situation we 
direct the parties to suffer their costs 
throughout, 


8 This takes us fo the appeal 
rising out of the maintenance proceed~ 
ings, the evidence in which also we have 
already discussed so that there may not 
be any inconsistent finding. The appel- 
lant’s (we refer tq the parties) as array= 
ed in A. S. No. 496 of 1972) claim for 
maintenance is founded on Section 18 of 
the Hindu Adoptions and Maintenance 
Act, 1956. which is as follows: 


“I8. (1) Subject to the provisions of 


this section. a Hindu wife, whether mar- 


ried before or after the commencement 

of this Act, shall be entitled to be main- 

Fas by her husband during her life- 
e. 


(2) A Hindu wife shall be entitled to 
liye separately from her husband with- 
‘out forfeiting her claim to mainten-« 
ance,---~ 


(a) if he is guilty of desertion, that 
is to say. of abandoning her without rea- 
sonable cause and without her consent or 
against her wish, or of wilfully neglect« 
ing her: 

fb) if he has treated her with such 
cruelty aS to cause a reasonable appres 
hension in her mind that it will be harm- 
ful or injurious to live with her husband: 

(c) if he is suffering from a virulent 
form of leprosy: 

(d) if he has anv other wife living; 

(e) if he keeps a concubine in the 
Same house in which his wife is living or 
PEAY resides with a concubine elses 
where; 


(f) i£ he has ceased to be a Hindu 
by conversion to another religion: 


_ (g) if there is anv other cause justis 
g her living separately. 


(3) A Hindu wife shall nof be en« 
fitled to separate residence and mainten< 
ance from her husband if she is unchaste 
or ceases to be a Hindu bw conversion to 
another religion.” 


The learned Munsiff has rested his deci« 
sion On Clauses (a). f(b) and (g) of sub- 
section (2) of Section 18. According to 
him the respondent (husband) was guilty 
of constructive desertion in that the ap- 
pellant could not have consortium of her 
husband. during her stay in his house due 
fo intervention of his parents. Though as 
P. W. 1. before the Jearned Munsiff. the 
appellant deposed in October 1972 thaf 
herself and the respondent had never 
lived as husband and wife, earlier in 
January 1972 before the Jearned Sub- 
ordinate Judge as D. W. I her definite 
case was that they lived as husband and 
wife only during the first 10 days of their 
marital life We have already found 
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that the appellant’s evidence is unworthy 
of credence. We have also held  thaé 
P. W. 2 before the learned Munsiff in the 
maintenance proceedings is only a casual 
witness. On a consideration of the evi-« 
dence in the case before us as a whole 
we are not able to come to the conclu< 
Sion that the respondent-husband had af 
any time the necessary animus to desert 


his wife or put an end to his marital obli«, 


gations towards her, though for some 
time, except during his frequent visits, 
there was a de facto separation due to 
exigencies of his employment. ‘This is 
not sufficient to attract Section 18 (2) (a) 
of the Hindu Adoptions and Maintenance 
Act, 1956. Eaually unsustainable is the 
view of the learned Munsiff, that Sec- 
tion 18 (2) (b) is attracted. He proceeds 
on the basis that the appellant was 
illtreated by her in-laws: and inhumanly 
treated by her husband in that he did 
not come forward to protect her from 
Such illtreatment. We have already dis< 
cussed this part of appellant’s case and 
found that her story of illtreatment is 
baseless, We are also not inclined to 
uphold the learned Munsiff’s finding 
based on Section 18 (2) (2) which he re- 
lied on in the alternative for Section 18 
(2) (b). The reasons stated by the 
Iearned Munsiff for invoking clause (g) 
is that the appellants life in the com= 
pany of the husband’s parents has þe- 
come intolerable and as such the res« 
pondent jis not entitled to compel her: to 
reside with him. In the connected ap- 
peal we have already held that the res« 
pondent is entitled to a decree for resti- 
tution of conjugal rights, Therefore it 
cannot be said that there is any justifv« 
ing cause for the appellant for living 
separately. 


9. Section 18 (2) being = ate 
tracted, the appellant. who Jives sepas 
rately from her husband, the respon< 
rent, has forfeited her claim to mainten< 
ance. We therefore hold that the ap- 
pellant-wife is not entitled to a decree 
for maintenance past or future. We may 
also say that the quantum of mainten< 
ance decreed by the lower Court at the 
Tate of Rs. 100/- per mensem is also 
highly disproportionate to the incoma 
the respondent-husbang is receiving. 
However, since in our view the appel~ 
Tant-wife is not entitled to a decree for 
maintenance we are not adjudicating as 
to what should be the reasonable rate 
of maintenance that could be decreed. 


10. We set aside the judgment 
and decree passed by the learned Mun- 
siff in O. S. No. 504 of 1970. We allow 
this appeal. However, In the circum- 
stances of this case we direct the pare 
ties to suffer their costs throughout. 


t 
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f GOPALAN NAMBIYAR. J. :— 11.,I 
add a few words of my own to the 
judgment delivered by Vadakkel, J. on 
behalf of the Bench. 

12. With the spouses having their 
parental homes within one furlongs of 
each other, and the: husband employed 
as. a Government servant, and therefore 
having mostly to be away from home 
during the best part of the day, I should 
have thought that some adjustment be- 
tween the parties should be able to 
' order and regulate their affairs so as to 
reduce such misery and cruelty, if any, 
as the wife is stated to endure in the 
husband’s household, at least to bearable 
limits. The attempt to picture the “in- 
laws” of the husband as monsters of 
cruelty appears more imaginary than 
real, in the circumstances. Efforts dur- 
ing the hearing to persuade the parties 
to settle up their differences, have failed: 
each side insisted on its ‘Shylock’s pound 
-of flesh’: and the result is our iudgment 
just pronounced. 


Appeal No. 496 of 1972 dismissed. 
Appeal. No 313 of 1973 allowed. 
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The Calicut-Wynad Motor Service 
(P.) Ltd. and others, Petitioners v. The 
Kerala State Transport Appellate Tri- 
bunal and others, Respondents. 


O. P. Nos. 5027 and 6514 of 1971, D/- 
25-9-1973. 

Index Note:— (A) Motor Vehicles 

. Act (1939), Section 63 — Application for 
counter-signature of primay permit for 
contract carriage — Matters to be consi- 
dered — Contract carriage and stage car- 
riage — Distinction, 

Brief Note :— (A) Where the repre- 
sentations made justify the necessity for 
further contract carriages in the inter- 
State route, State Transport Authority of 
the other State should not refuse coun- 
ter-signature of the primary contract 
Carriage permit. 


A contract carriage and a stage car- 
Triage are intended to meet two different 
requirements. A stage carriage may 
meet the requirements of general travel- 
ling public but contract carriages are for 
those who would like to hire vehicles 
collectively for their transport from place 
to place. Therefore, the genuine require- 
ment of more contract carriages cannot 
be satisfied by providing more stage car- 
riages. ‘Countersigning Authority can- 
not, therefore, reject an application for 
counter-signature of contract carriage 
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permit on the ground that steps for pro- 
viding more Stage carriage services on 
the inter-State route in question are in 
process of finalisation. {Para 9) 


V. K. K. Menon, M. Ramachandran, 
C. J.. Balakrishnan and U. Ramakrishnan, 
for Petitioners: K. C. Sankaran. V. Siva- 
raman Nair, S. N. Poti, K. Neelakandha 
Menon, T. C. N. Menon and Govt. Plea- 
der, for Respondents. 


ORDER :— The petitioners in both 
these petitions are stage carriage opera- 
tors and they challenge the order of the 
Kerala State Transport Appellate Tri- 
bunal directing the Secretary of the 
State Transport Authority of Kerala to 
countersign two contract carriage per- 
mits issued to respondents 5 and 6 bv the 
State Transport Authority of Mysore 
State. The question co be considered in 
both these petitions are the same. I will 
refer to the facts arising in and to the 
parties as arrayed in O. P. 5027 of .1971. 


2. On applications made by the 
5th and 6th respondents before the 3rd 


respondent, the Mysore State Transport’ 


Authority, they were granted permits to 
run contract carriages in regard to their 
vehicles MYA 162 and MYA 3400. The 
routes on which such contract carriages 
could be run were specified as Banga- 
lore-Calicut and Bangalore~Cannanore 
respectively, These primary permits 
granted by the 3rd respondent were sub- 
ject to the counter-signature by the 
State Transport Authority of the Kerala 
State since part of the route was in the 
Kerala State. Accordingly respondents 
5 and 6 made applications before the 4th 
respondent, the State Transport Autho- 
rity of the Kerala State for counter- 
signature. This was objected to bv res- 
pondents 7. 8. 9 and also the petitioner. 
The 9th respondent is the petitioner in 
O. P. 6514 of 1971. 


3. The 4th rescondent by its order 
dated 23-3-1971, Exhibit P-1l, rejected 
the applications for counter-signature. 
Against this, respondents 5 and 6 filed 
appeals. before the first respondent, the 
State Transport Avpellate Tribunal. 
After hearing the parties, the Tribunal 
allowed the appeals and directed the 
Secretary of the State Transport Autho- 
rity to countersign the permits granted 
to respondents 5 and 6. It is Ext, P-2, 
the order passed by the first respondent 
on these appeals that is challenged in 
both the petitions. 


4. In rejecting the applications 


‘for counter-signature, the 4th respondent 


took the view that the possibility of 
passengers being picked up or set down 
en route is very great if permits were 
granted and if there was regular flow of 


. 
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passenger traffic between Bangalore and 
Calicut and Bangalore and Cannanore the 
remedy lay in initiating steps to provide 
regular stage carriage services on the 
routes which would also incidentally be 
beneficial to passengers en route. The 
4th respondent further noticed that steps 
had been taken to provide stage carriage 
services on the routes in question and re- 
ciprocal agreement relating to sharing of 
permits between the States of Kerala 
and Mysore was jin the process of finali- 
sation. For these reasons. it was of the 
view that, in the public interest, there 
was no case for introducing contract car- 
riage services on the routes in question and 
therefore it rejected the applications. 
The Appellate Tribunal felt that the ap- 
proach to the auestion by the 4th res- 
pondent was not auite proper. It took 
the view that the fact that there were a 
large number of private operators or that 
the K. S. R. T. C. and M. S.R. T C. 
are operating stage carriage service along 
the route or area’ are extraneous consi- 
derations. The question would be whe- 
ther there were contract carriages operat- 
fing services in the two routes in ques- 
tion sufficient in number to warrant re- 
jection ‘of the applications for counter- 
signature. The Appellate Tribunal fur- 
ther took the view that the representa- 
tions which were before the 4th respon- 
dent would have justified the conclusion 
that there was necessity for further con- 
tract carriages in the route and there- 
fore the primary permits sranted by the 
State Transport Authority of the Mysore 
State ought to have been countersigned 
by the State Transport Authority of 
Kerala. 


5. The essential distinction be- 
tween a stage carriage and a contract 
carriage has to be noticed. A contract 
carriage is defined in Section 2 (3) of the 
Motor Vehicles Act, 1939 as follows: 

“9 (3) “eontract carriage’ means a 
motor vehicle which carries a passenger 
or passengers for hire or reward under a 
contract expressed or implied for the 
use of the vehicle as a whole at or for a 
fixed or agreed rate or sum— 

fi} on a time basis whether or not 
with reference to any route or distance, 
or 


(ii) from one point to another, and 
in either case without stopping to pick 
up or set down along the line of route 
passengers not included in the contract; 
and includes a motor eab notwithstanding 
that the passengers may pay separate 
fares,” 

A stage carriage has 
Section 2 (29) as— 

9 (29) “stage 

motor vehicle carrying 


peen defined in 


carriage” means a 
or adopted to 
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carry more than six persons excluding ` 
the driver which carries passengers for 
hire or reward at separate fares paid by 
or for individual passengers, either for 
the whole -journey or for stages of the. 
journey”, 

The Supreme Court in ‘the decision 
in Roshan Lal v, State of U. P. AIR 1965 
SC 991 has considered the distinction 
between a stage carriage and a contract 
carriage in these terms: 


“By Section 2 (3) a contract carriage 5, 


is defined as a motor vehicle which car- 
ries a passenger or passengers on hire or 


‘reward under a contract from one point 


to another without stopping to pick -up 
or set down along the line of that route 
passengers not included in the contract. 
A stage carriage is defined as a motor 
vehicle carrying or adopted to carry pas- 
sengers for hire or reward at separate 
fares paid for the whole journey or for 
stages of the journey. The distinction 
between the two ‘s this: the contract car- 
riage is engaged for the whole of the 
journey between two points for carriage 
of a person or persons hiring it but it has 
not the right te pick up other passengers 
en route. The stage carriage, on the 
other hand. runs between two points 
irrespective of anv. prior contract and it 
is boarded by passengers en route who 
pav the fare for the distance they pro- 


- pose to travel.” 


6. The main distinguishing fea- 
ture between the two operations is 
necessarily the fact that in the case of a 
contract carriage the use of the whole of 
the vehicle is hired whereas in the case 
of a stage carriage the contract for car- 
riage is with each one of the passengers 
and there is no case of the use of the 
entire vehicle being the subject of an 
agreement between the two contracting 
parties. ‘Though, normally, in a case of 
a contract carriage there iS no scope for 
the vehicle picking up passengers en 
route, the very definition of the term 
“oaontract carriage” indicates that that 
too is possible in cases where parties 
agree to pick up ‘passengers included in 
the contract en route in terms of the 
contract. 

7: It is the wide-spread abuse of 
the system of operating contract car- 
riages which has resulted in such stiff 
opposition by stage carriage operators to 
the issue of contract carriage | permits. 
On the strength of such permits which 
really enable only the hire of the whole 
vehicle. for use on a time basis of for 
carriage from one point to another and 
in either case without stopping to pick 
up or set down along the line of the 
route passengers not included in the con- 
tract, very often the vehicles are used in 
essence as stage carriages by taking up 


— 
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through individual passengers for car- 
riage. In practice it is not easy to prove 
Such abuse as little co-operation from 
these who are availing of such transport 
can be expected in such cases. 
answer to this is to be found not in anv 
opposition to the grant of contract car- 
riage permits but on insistence and de- 
mand for efficient enforcement of the 
rules by the authorities concerned with 
the administration of the. Motor Vehicles 
Act to prevent such abuse. 


8 The main point urged before 
me in this petition is that the order of 
the first respondent is vitiated for errors 
apparent on the record. According to 
counsel Sri Ramachandran and Sri San- 


karan, appearing for the petitioners in’ 


these two cases, the first respondent did 
not have any relevant material before it 
to come to a decision that there was 
necessity for the issue of contract car- 
` fiage permits. l 


9, The State Transport Authority 
of the Kerala State who was approached 
for counter-signature by respondents 5 
and 6 seems to have taken the view that 
provisions for additional stage carriages 
would meet the requirements of the 
Situation. That is because, according to 
it, if there was more traffic between 
Bangalore and Calicut and Bangalore 
and Cannanore than what the present 
operations of stage carriages would be 
able to meet, then, the answer to it would 
be to provide yet more stage carriayes. 
In this, the State Transport Authority 
has apparently lost sight of vital dis- 
tinction between a contract carriage and 
a Stage carriage and the fact that these 
are intended to meet two different re- 
quirements, A stage carriage mav meet 
the requirements of the general travell- 
ing public. But the contract carriages 
are for those who would like to hire 
vehicles collectively for their transport 
from place to place. They may want to 
travel in groups as in the case of school 
parties, picnic parties, pilgrim groups, 
sight seeing groups, marriage parties and 
the like. It may also be that they may 
be anxious to take on hire the whole 
vehicle to travel in an exclusive group. 


They may desire to stop at places en- 


route and spend time as they plan or may 
want to reach the destination early with- 
out stopping unnecessarily en route. It 
is open to such persons to hire the use of 
the whole vehicle which will then be at 
their disposal. This type of transport is 
therefore essentially different from that 
in stage carriages. Therefore it cannot 
be said that the.requirements for more 


contract carriages, if the requirement be . 


genuine, can be satisfied by providing 
more stage carriages. The approach 
made by the State Transport -Authority 


But the - 


‘order. 


is therefore evidently wrong and this 
has been rightly noticed by the State 
Transport Appellate Tribunal which. in 
paragraph 8 of its iudgment has proper- 
ly posed the question. It has mentioned— 


"None of the respondents contend. 
that there are contract carriages operat- 
ing services in the two routes in ques- 
tion. Hence the cbiections raised bv the 
respondents deserve no consideration”. 


The State Transport Appellate Tribunal 
has further gone on to eéxamine the 
various representations available in the 
file. These representations are from 
Members of the Levislative Assembly, 
President of the Corgress Committee, a 
Municipal Councillor and from members 
of the business community. Referring 
to these, the Appellate Tribunal ob- 
serves— 


AIl of them sav that there is a long 

felt need and that the introduction of 
Contract carriage on the routes will ad- 
yoe the interests of the travelling pub- 
ic”. 
The Appellate Tribunal further refers to 
the investigation made for the introduc- 
tion of inter-State stage carriage services 
and the fact that on such investigation 
the existence of a need for contract car- 
Yiageg was found as seen from Ext. R-1 
order. It cannot be said that there was 
no material before the first respondent 
to reach the decision reflected in Ext. P-2 
The sufficiency or otherwise of 
such material’ is not a matter for this 
Court to consider. It cannot be said that 
the materials are not relevant nor can 
it be said that the approach to the ques- 
tion by the first respondent was in anv 
wav wrong. The order of the 4th res- 
pondent could not be sustained because 
it understood the. effect of operation of 
stage carriage as synonymous with that 
of the operation of contract carriage or 
at any rate. took the view that the neces- 
Sity for the contract carriage could be 
met by providing additional stage car- 
riages. 


10. The result is that, I see no 
reason to interfere with the order of the 
first respondent. The petitions are dis- 
missed. In the circumstances, parties are 
directed to suffer costs. 


Petitions dismissed. 





132 Ker. [Prs. 1-2] 


AIR 1974 KERALA 132 (V 61 C 41) 
P. SUBRAMONIAN POTI AND 
K. BHASKARAN, JJ. 


Venkita Pathj Naidu, Appellant v. 
Sethu Udayar and others, Respondents. 
_ A. S. No. 44 of 1969 ard Cross-objec- 
tion, D/- 20-8-1973. 

Index Note :— (A) T. P. Act (1882), 
Section 111 (e) — Determination of lease 
— Surrender — Mere abandonment bv a 
io of his possession is not a surren- 

er, 

Brief Note:— (A) Mere abandon- 
ment by a tenant of his possession will 
not amount to surrender. The abandon- 
ment must also be accompanied bv ac- 
ceptance on the part of the landlord. 
Even subsequent acceptance would he 
sufficient, (Para 5) 

Index Note:— (B) T. P. Act (1882), 
Section 105 — Tenancy at will — Nature 
and character of — It is liable to termi- 
nation at the option of the tenant or 
landlord. 


Brief Note:— (B) A tanancy at will 
is liable to termination at the option of 
_the tenant or the landlord. (Para 8) 


The mere fact that the rental arrange- 
ment was one, where the tenant had obli- 
gation to pay rent from month to month 
is not sufficient to read the arrangement 
other than as a tenancy at will when it is 
very evident from the terms'’that the land- 
lord could have terminated the lease at 
any time on mere demand. Even in a 
case where tenancy at will or for month 
to month or year to year is entered into 
and by reason of the rent, restriction 
laws, such tenants are not liable to be 
evicted except under certain conditions, 
the tenancy, nevertheless, continues to 
be of the same character. (1890) ILR 14 
Bom 319 and 1954-1 QB 15, Rel. on. 

(Paras 8, 9) 

Index Note:— (C) T. P. Act (1882), 
Sections 105 and 108 (m) and (0) — 
Tenancy. at will — Claim for damages — 
Liability of tenant for waste. 

Brief Note:— (C) A tenant at will 
is liable in law only for voluntary waste. 
(1600) 5 Co. Rep. 13b and (1954) 1 QB 
15, Rel. on, 

In the case of a tenant at will the 
obligation is only to ensure that his -own 
conduct does not contribute to the de- 
terioration of the tenanted premises. 

(Para 11) 

When a claim for damages is made, 
one would expect the landlord to make 
proper averments as to how the loss was 
caused, what the part of the tenants 
therein was and how in law the tenants 
are sought to be made liable. 

(Para 7) 
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‘Exhibit B7 whereupon the first 
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Where the tenant made it plain that. 


he was not in possession and he had no 
objection in the landlord taking posses- 
sion and it was also clear that the de- 
terioration of the building was subse- 
quent to that’ and there was nothine in 
the plaint to show how the building 
happened to fall and what particular 
duty the tenant failed to perform so as 
to render himself answerable for the 
loss, it could not be said that the tenant 
failed to perform any obligation of his. 
There was no obligation on his part as 
a tenant at will to do anything more to 
safeguard the property. To. carry out 
necessary .repairs of ‘course was not the 
obligation of a tenant at will. 

(Para 12) 


T S. Venkiteswar Iyer and PRP.'K. 
Balasubramoniam, for Appellant: K. 
Kutikrishna Menon, for Respondents. 


SUBRAMONIAN POTI, J.:— The 
first defendant in a suit for recovery of 
possession with arrears of rent, is the 
appellant in this appeal. The plaintiff 
scught to recover 3 items of properties, 
which, according to him had been en- 
trusted to the defendants under an oral 
arrangement entered into on 17th Sep- 
tember, 1955 whereunder Rs. 162/- was 
agreed to be pavable as rent, Rs.’ 100/- 
being rent of Item 1 and Rs. 62/- being 
rent of Items 2 and 3 and whereunder 
the defendants also agreed to surrender 
the property on demand. The plaint 
mentions default of payment of rent and 
the plaintiff seeks a decree for rent for 
the period from 17-10-1958. For rent 
up to 17-10-1958 a decree had already 
been obtained. This was in O. S. 73 of 
1958 on the file of the Subordinate Judge, 
Palghat. In that suit the first defendant 
had denied the rental arrangement but 
it had been found. The plaintiff claimed 
in the present suit, in the alternative. a 
decree for damages for use and occupa- 
tion of the plaintiff's premises. There is 
also an allegation in the plaint that dus 
to want of proper care and timely main- 
tenance one of the buildings had fallen into 
ruins, and had -practically collapsed. On 
this account theclaimismade for damages 
to the extent of Rs. 30,000/~. A notice was 
issued ‘to the first defendant on 31-7-1961, 
defen- 
dant in his reply disowned any liability 
for payment of rent as he disclaimed to 
be in possession. 


2. According to the first defen- 
dant he was not liable either for pay- 
ment of rent or for damages, He ad= 
mitted that he was conducting a match 
factory in the plaint item No. 1 but, 
according to him, the premises were 
taken on rent from the plaintiff by the 
second defendant. He would say that 
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on account of his relationship with the 
sécond defendant having become strain- 
ed he gad to stop the functioning of the 
factory from February 1958. He fur- 
ther alleged that on 17-5-1958 he went 
to the factory premises and entrusted to 
the plaintiff the entire machinery be- 
longing to him under a list and the 
plaintiff is said to have taken. over the 
premises to his possession on that date 
and continued in possession ever since 
so that the first defendant cannot be 
made liable either for rent after that 
date or for damages. It is said that the 
plaintiff allowed the second defendant 
to remove the machinery entrusted to 
the plaintiffs care and the suit itself 
was filed in collusion with the second 
defendant with whom the first defen- 
dant had fallen out. 


3. Necessarily, therefore, the 
questions that the court had to decide on 
these pleadings of the parties 
whether the Ist defendant was liable to 
answer for the rent and if so. what was 
the period for which he was so liable and 
secondly, the liability of the first defend- 
ant to answer for damages for the loss of 
the building. The Court below did not 
accept the case of the first defendant that 
the property had been surrendered by 
him on 17th May 1958. But, all the same, 
the Court found that he had taken up an 
attitude ever since the earlier suit that 
he was not in possession and possession 
was with the plaintiff himself and while 
so, the building fell down and:therefore 
at any rate there was no question of the 
first defendant being made liable for the 
rent after the date the building collapsed. 
Since there was no evidence as to the 
date on which the building fell down the 
date of Exhibit. B7 notice by the plaintiff 
in which this was mentioned was taken 
to be the date and consequently, liability 
for rent was found to extend up to that 
date. On the question of damages, the 
Court held that the plaintiff was entitled 
to a decree but that should be limited to 
what was found by the Commissioner, as 
the amount required for restoring the 
building to its original condition. That 
sum was Rs. 12,050/~. The decree was 
limited to this sum, 


4, By this appeal the first defend- 
ant complains against the decree for rent 
for the period subsequent to 17th Mav 
1958. He also complains against the de~ 
cree for damages awarded against him. 
There is a cross-objection at the in= 
stance of the plaintiff wherein a claim 
is made that the rent ought not to have 
been limited for’ the period up to 
17th July 1961 as has been done by the 
Court below. There is also a contention 
that the Court below was wrong in limit- 
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ing the damages to Rs. 12,050/- and it 
should have additionally allowed a sum 
of Rs, 3,912-73. 

5. We will first consider the 
liability of the first defendant to answer 
the claim for rent. Even in the earlier 
suit, O.S. 73 of 1958, he had disputed the 
averment of the plaintiff that he was a 
tenant, According to him the building was 
taken on rent by the second defendant, 
and therefore, he alone was liable to 
answer. It appears from the evidence 
that sometime after the commencement 
of working of the match factory in the 
leased premises, defendants 1 and 2 fell 
out and the functioning of the factory 
ceased. There was some proceeding be- 
tween them before the Criminal Court 
in which the first defendant took up. the 
Stand that the second defendant had 
nothing to do with the business, that he 
had fraudulently removed the machi- 
nery and that he, the first defendant, 
was the tenant paying the rent. It ap- 
pears that originally there was a rent 
deed taken by the plaintiff from the 
second defendant alone, but that was for 
item 1 only. But the case of the plain- 
tiff that 1st defendant also was a tenant, 
was substantiated by the stand taken by 
the first defendant in the criminal pro- 
ceedings against the second defendant, 
and therefore in O. S. 73 of 1958 the 
Court found -that the first defendant 
was also answerable as a tenant. Hence 
it is not open to the first defendant now 
to contend that the lease was not bind- 
ing on him or that he was not Hable as 
a lessee, It is also not open to him to 
contend that he had surrendered the 
lease on 17th May 1958 since the same 
contention was raised in the earlier suit 
and a decree was granted to the plain- 
tiff for recovery of arrears of rent upto 
17-10-1958. This was necessarily negativ- 
ing the plea of surrender in May. There- 
fore, the Court below was right in hold- 
ing that the first defendant’s case of sur- 
render set up in this case must also be 
found against. We have necessarily to 
consider whether the case of the plaintiff 
in the cross-objection that the decree for 
rent must continue even after the date 
for which decree was granted by the 
Court below is sustainable, It is true that 
the first defendant had done whatever 
was in his power to make it clear that he 
was no longer in possession. Even in the 
written statement. Ex. A4 dated 24-2-1959 
filed by the first defendant in the suit O. S. 
73 of 1958 he had categorically stated that 
he had left the premises lock, stock, and 
barrel on May 1958 and the plaintiff had 
been put in possession. Of course, there 


was no independent evidence as to the 


plaintiff having been so put in pos- 
session. But the facts do indicate that 
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the defendants had removed themselves 
from the premises and the machinery 
therein had also been removed sometime 
in 1958 itself. In our opinion, the plaintiff 
is right in saying that notwithstanding 
this there was no surrender. Mere 
abandonment by a tenant of his posses- 
sion will not amount to surrender. The 
abandonment must also be accompanied 
by acceptance on the part of the land- 
lord. Even subsequent acceptance would 
be sufficient. But the attitude taken by 
the plaintiff was not one which would 
imply that he was accepting the surren- 
der. Therefore notwithstanding the 
stand taken by the defendants, there has 
been no surrender in May 1958 as has 
been pleaded. It is true that as a pru- 
dent landlord plaintiff could have taken 
possession at the time. But that is not 
to say he got possession of the property 
merely by reason of the fact that the 
first defendant asserted in Ext. A-4 that 
he was not in possession and possession 
had already been given over to the 
plaintiff. He would have been better 
advised tg state that he was prepared to 
surrender possession and was so surrend- 
ering possession and if such surrender was 
possible at that time and he could have 
put the landlord in possession that would 
have operated to terminate the lease. 


6. Alt the same it does not 
necessarily follow that the liability for 
rent must continue for all time. With 
regard to item 1 which. on the plain- 
tiffs own showing he was prepared to 
treat separately from items 2 and 3, the 
building itself fell down later. In 
‘ regard to item 1 there was nothing 
else to surrender thereafter. By 
that time the first defendant had 
also claimed that he was not in 
possession and disclaimed liability 
for that and therefore, nothing more 
had to ‘be done so.far as he was con- 
cerned. Therefore, we do not think that 
there is any justification for disturbing 
the decree of the Court below that lia- 
ibility for payment of rent must be limit- 
ed to Ext. B-7 date. But in noticing 
the date a mistake has been committed. 
The decree has limited to rent .up to 


17ih July 1961 but Ext. B-7 date is 
31-7-1961. Possibly considering the 
tenancy as one from month to month 


the Court below considered that 17-6-1961 
fs the period upto which rent is payable. 
Once it has adopted Ext. B-7 date as the 
date when the building ceased to exist, 
necessarily the rent payable would be 
upto that date. This slight modification 
is necessary in this regard. 


a. Now we come igo the ques-- 
tion of claim for damages. We must, at 
the outset, point out that the allegation 
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in the plaint in this regarg leaves much 
to be desired. When such a claim is 
made, one would expect the plaintiff tol. 
make proper averments as to how the loss 
was caused, what the part of the defend-l 
ants therein was and how in law the 
defendants are sought to be made liable. 
The evidence on this matter is as scanty 
as the allegations are vague. It is stated 
by the plaintiff in the earlier suit evidenc- ` 
ed by Ext. B-10 that he was not claiming 
any damages at that time because. the 
waste was not very material. He was 
deposing on 28-2-1961 and in the notice 
Ext. B-7 the complaint is made about 
the loss of the building. The suit is 


- filed thereafter in 1962 and the relevant 


averment in the plaint is'in paragraph 
4 and it is stated:— 


[Original -in Malayalam omitted — Ed.] 
| One would have, liked the plaintiff 
to mention how the building happened 
to fall and what particular duty of the 
first defendant he failed to perform so as 
to render himself answerable for the 
loss, There is No evidence in this case. 
to indicate how this building happened 
to fall down. For the first defendant it 
is pointed out on the basis of the Com- 
missioner’s report Ext. C-1 that the 
building itself was not constructed with 
strong and durable material and there- 
fore, the loss was only due to natural 
wear and tear and not due to any volun- 
tary waste committed by the first de- 
fendant or even any permissive waste. 
8. The Court below has not 
properly considered the question of the 
liability of a tenant to answer for waste. 
It has not even considered the nature of 
the tenancy. The mere fact that the build- 
ing which is the subject of tenancy has 
fallen down does not. by itself, fasten the 
liability to answer for its value on the 
tenant. The liability of a tenant to 
answer for permissive waste must depend 
upon the nature of the tenancy itself. 
The tenancy in this case, it is contended 
by the counsel for the plaintiff, is one 
from month to month. The terms of the 
tenancy averreqd in the plaint clearly 
indicate thatthe landlord had an option to 
terminate the tenancy at any time. The 
tenant was liable to surrender on demand. 
The question whether the rent was payable 
monthly or yearly is immaterial in con- 
sidering whether a tenancy is from vear 
to year or from month to month. In a 
tenancy at will it is liable to termination 
at the option of the tenant or the land- 
lord at their will. The illustration at 
page 645 of Mulla’s “Transfer of Pro- 
perty” (5th Edition) based on the decision 
in Jivraj Gopal v. Atmaram Dayaram 
(1890) ILR 14 Bom 319 is sufficient 
answer. The mere fact that. the rental 


arrangement was one where the tenant 
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had obligation to pay rent from month to 
month is not therefore sufficient to read 
the arrangement other than as a tenancy 
at will when it is very evident from the 
terms that the landlord could have 
terminated the lease at any time on mere 
demand. 

9, Even in a case where te- 
nancy at will or for month to month 
or year to year is -entered into 
and by reason of the rent restric- 
tion laws, such tenants are not liable 
to be evicted except under certain 
conditions, the tenancy. nevertheless, 
continues to be of the.same character. It 
-leannot be read as a tenancy for a term. 
As observed by Somervell L. J.. in War- 
ren y. Keen, (1954-1 QB 15 at p. 49): 


“Tt is quite true that under the Rent 
Restriction Acts many tenants from week 
to week are enabled to remain in pre- 
mises year after vear. and the landlord 
may find great difficulty in fulfilling the 
conditions which have to be fulfilled 
under those Acts if he is to get posses- 
sion. But that does not to my mind, 
affect the question of what are the im- 
plications of a weekly tenancy”. 


16. We do not think that it has 
ever been doubted that a tenant at will 
was liable in law eniy for voluntary 
waste. Ever since the decision in the 
Countess of Shewsbury’s case, (1600) 5 
Co Rep 13b this appears to have been 
well settled. Possibly in the case of a 
tenant at will the reason for being not 
made answerable for permissive waste 
is because of the option to terminate the 
tenancy on demand. The liability of 
tenants from year to vear to answer for 
permissive waste has been the subject of 
discussion in a number of cases before 
the English Courts. Whatever might have 
been. the earlier view. the view taken by 
the Court of Appeal -in the decision in 
1954 (1) QB 15 illustrates the position in 
England at the moment. Denning L. J. 
in the said decision said at page 20:— 


“Apart from express contract. a 
tenant owes no duty to the landlord to 
keep the premises in repair. The only 
duty of the tenant is to use the premises 


in a husband like or what is the same > 


thing, a tenant like manner”. 


That case concerned the liability of a 
weekly tenant to reimburse his landlord 
_for repair work done by the landlord on 
the premises. It was urged for the tenant 
that he was not liable for permissive 
yae Referring to this Denning’ L. J. 
sai 

"It fan action for permissive waste) 
has been held not to lie against a tenant 
at will, see the Countess of Shrewsbury’s 


case, and in my opinion it does not He 


against a weekly tenant.” 
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In the same case Romer L. J. in the con- 
curring judgment observed :~- 


“From the case I have mentioned I 
Sather that. whatever may be the pre- 
cise extent of the liability of a tenant 
from year to year. he is not lable for 
deterioration due to fair wear and tear 
and, if so, a fortiori, a weekly tenant is 
not so liable”. 


Somervell L. J, expressed himself in the 
Same judgment as follows at page 19:— 

“It seems to me clear that the 
damage here was due to decay of the 
walls, and there is no suggestion that 
that was-due to any other cause than fair 
wear and tear. There is no suggestion 
that the tenant started knocking the 
walls about or anything of that sort. but 
in the course of time they had become 
cracked and presumably required re- 
painting, because water was seeping in 
through the cracks which had appeared. 
The same would appear to have applied 
to the wood of the window sills. That 
may have been due not only to age but 
also to the positive failure to have the ex- 
ternal woodwork re-painted every three 
years; or. whatever is the normal time. 
Those would be both matters which in 
my opinion could not on any construc- 
tion come under this formula of keeping 
the building wind and water tight, hav- 
Ing regard to the principles which are 
to be found in the cases with regard to 
the implied liability of a tenant from 
year to vear.” 

ii. Our attention has not been 
drawn to any decision of the Indian 
Courts holding a contrary view as to the 
obligation of a tenant at will. Even a 
tenant from year to year has merely a. 
duty to treat the property in “a tenant 
like manner. That of course, is the ob- 
ligation of every tenant. But if the obli- 
gation is something more. such as to ex- 
pend money to retain the building in 
proper shape, that must be founded upon 
some rule of law. In the case of a tenant 
at will we think it could be said as well 
settled that the obligation is only to en- 
sure that his own conduct does not con- 
tribute te the deterioration of the tenant- 
ed premises. 


12. It is in the above context that 
we have‘ to consider how far there is 
justification to hold the first defendant 
answerable for damages. We have al- 
ready pointed out the situation in which 
the first defendant was placed. He had 
disclaimed his liability for rent not only 
because he denied.the rental arrange- 
ment but also because of his plea that 
he had surrendered the property. Whe- 
ther actually there was surrender or not, 
the evidence in the case shows that the 
machinery was removed from the pre-! 
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mises. This was brought to the notice 
[of the landlord. The tenant made it 
plain that he was not in possession and 
he had no cbiection in the landlord taking 


| possession. There was no impediment 
| whatsoever in the plaintiff taking such 
possession. There is the further fact 


‘that the deterioration of the building was 


Bea to this and under such cir- 


‘leumstances we cannot say that the first 
defendant failed to perform anv oblika- 
tion of his. We do not think that there 
was anv obligation on his part as a tenant 
at will to do anything more to safe- 
guard the property. We are left to 
|Speculate as to how the building fell 
(down. Of course there is a bare 
statement in the evidence of the plain- 
tiff that when the machinery was removed 
that left some pits in the property, water 
accumulated in the pits and the build- 
ing fell down. This. if true. would be 
active waste and it is very difficult to 
reconcile this case with the pleadings. 
There is also no evidence at all to sup- 
mort such a case. In these circumstances 
unless something more is shown we will 
be justified in finding tha: the buildings 
fell down possibly due to natural wear 
and tear. We are unable to fix the de- 
fendants with default in the performance 
fof any legal obligation. If someone had 
attended to necessary repairs as ‘and 
when the process of deterioration started 
possibly the building would not have 
fallen down. That of course is not the 
obligation of a tenant at will. The con- 
| duct of the plaintiff and the first defen- 
dant does not appear to justify calling 
upon the ist defendant to answer for the 
value of the building. The result is, we 
allow the appeal to the extent of the de- 
cree granted to the plaintiff for recovery 
of damages ‘of Rs. 12,050/- and dismiss 
the eross-obiection seeking enhancement 
of the damages. ‘ 


13. . In the result, the appeal is 
allowed by vacating the decree for 
damages, and it is-dismissed in other 
respects. The cross-objection is allow- 
ed to the extent of decreeing rent up to 
the date 31-7-1961, and it is dismissed In 
other respects. In the circumstances of 
the case. both parties are directed to 
suffer costs in the appeal, and the cross- 
objection. 

Ordered accordingly. 
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Union of India, represented by the 

General Manager, Southern Railway, 
Madras, Appellant v, Scindia Steam Navi- 
gation Co. Ltd., Respondent. 
A. 5. No. 130 of 1969. D/- 16-7-1973. 
Index Note :— (A) Carriage of Goods 
by Sea Act (1925), Schedule, Article WI, 
Para 6, Cl. 3 — Claim ‘for recovery of 
value of goods short-delivered — Filed 
after one year --' Maintainability — 
Limitation Act does not apply to such 
suits, 1968 Ker LT 486, Overruled. 


Brief Note:—- (A) Article ITI, Para- 
graph 7. Clause 3 provides for the extin- 
quishment of the liability of a carrier or 
ship if the suit is not filed within one 
year, Once the liabilitv of the carrier or 
the ship terminates there is no survival of 
the cause of action against them for 
claiming damages. 


The question of exclusion of time by 
applying the provisions of the Limitation 
Act would be out of place in view of the 
language of clause 3, paragraph 6 of 
Article IH of the Schedule to the Act. 


Possibly, it may not be correct to say 
that the suit is barred if it is beyond 
the period of one vear specifiec. It will 
be more appropriate to view it as a case 
where the suit has to fail for want of a 
subsisting cause of action on the date of 
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sult. 1968 Ker LT 486, Overruled: 
AIR 1960 SC 1958, Foll; AIR 1964 Ker 
190, Dist. (Paras 2, 3) 


K. P. Pathrose and P. T. Abraham, 
tor Appellant. 


SUBRAMONIAN POTI, J.:— The 
question that we are concerned with in 
this appeal is one of limitation in a suit 


for recovery of money said to be the 
value of goods short-delivered to the 
plaintiff, the Union of India owning 
Southern Railway. The defendant. the 


Scindia Steam Navigation Company Ltd. 
a shipping company is engaged in the 
business of undertaking the carriage of 
goods by sea. The Court below has held 
that the claim for recovery of the value 
of goods short-delivered is barred bv 
limitation since the suit has been insti- 
tuted more than one vear after the date 
the geods were short-delivered. That the 
suit was filed before the Subordinate 
Judge’s Court of Cochin more than one 
year after the goods were short-deliver- 
ed is not disputed. But it is said that 
earlier, a suit was filed before the City 
Civil Court, Madras and it was repre- 
sented in the Cochin Court finding that 
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it ought to be filed in the said Court. It 
is said that the plaintiff bona fide believed 
that the suit was to be instituted in the 
City Civil Court, Madras and if Sec. 14 
of the Limitation Act, 1908 (which is the 
Limitation Act applicable to the case) 
is applied. then the suit would be in 
time. In other words, in computing the 
period of limitation prescribed for the 
suit, the plaintiff seeks exclusion of the 
period during which he had been prose- 
cuting the proceedings in another Court 
as according to it, that suit was prose- 
cuted with due diligence and was prose- 
cuted also in good faith, and it is only 
for defect of jurisdiction that the Court 
did not entertain the suit. 

2. That the period of limitation 
for such a suit is provided by the provi- 
sions of the Carriage of Goods bv Sea 
Act, is evident. It is not anv period of 
limitation under the Limitation Act, 1908 
that applied. The Indian Carriage of 
Goods by Sea Act, 26 of 1925 carries a 
schedule and the relevant clause (3) in 
paragraph 6 of Article III in the sche- 
dule reads: 


‘In any event the éarrier and the 
ship shall be discharged from all liabi- 
lity in respect of loss or damage unless 
suit is brought within one year after de- 
livery of the goods or the date when the 
goods should have been delivered.” 


Tt may be pertinent to notice here that 
the provision is not that a suit shall be 
brought within one year from a specified 
date or that no suit shall be brought after 
the expiry of one vear. but that if the 
suit is not brought within the time speci- 
fied, the carrier and the ship would be 
Hischarged from all liability in respect 
of loss or damage. When once the liabi- 
lity of the carrier or ship terminates 
there is no survival of the cause of action 
against them for claiming damages caused 
by short-delivery, We need only advert 
to the decision of the Supreme ‘Court of 
India which dealt with the very same 
clause in a case where the plaintiff sought 
to apply the provision jn Section 19 of 
Limitation Act, 1908 to a case of short- 
delivery. In East & West Steamship Co. 
v. S. K. Ramalingam, AIR 1960 SC 1058 
the Court said in paragraph 25 :— 


“The question is, however. of some 
importance in the facts of the Madras 
case, For if the provision is one of limi- 
tation. there would be some scope -for 
argument in the’facts of that case that 
the period was extended by acknowledg- 
ments of liability within the meaning of 
Article 19 of the Limitation Act. The 
question we have to decide is whether in 
saving that the ship or the carrier will 
be “discharged from liability,” only the 
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remedy of the shipper or the consignee 
‘was being barred or the right was also 
being terminated. It is useful to remem- 
ber in this connection the international 
character of these rules, as has been al- 
ready emphasised above. Rules of limi- 
tation are likely to varv from country 
to country. Provisions for extension of 
perlods prescribed for limitation would 
Similarly vary. We should be slow there- 


‘fore to put on the word “discharged from 


liability” an interpretation which would 
produce results varying in different 
countries and thus keeping the position 
uncertain for both the shipper and the 
ship-owner. Quite apart from this consi- 
deration, however, we think that the 
ordinary grammatical sense of ‘“dis- 
charged from liability” does not connote 
“free from the remedy as regards liabi- 
lity” but is more apt to mean a total 
‘extinction of the liability following upon 
an extinction of the right. We find it 
difficult to draw any reasonable distinc- 
tion between the words “absolved from 
liability” and “discharged from liability” 
and think that these words “discharged 
from liability” were intended to mean 
that the liability has totally disappeared 
and not only that the remedy as regards 
the liability has disappeared. We are 
unable to agree with the learned Judge of 
the Madras High Court that these words 
merely mean that “that even though the 
right may inhere in the person who is 
entitled to the benefits. still the liability 
in the opposite party is discharged by the 
impossibility of enforcement.” The dis- 
tinction between the extinction of a 
right and the extinction of a remedy for 
the enforcement of that right, though 
fine, is of great importance. The legisla- 
ture could not but have been conscious 
of this distinction when using the words 
“discharged from all liability” in an Arti- 
cle -purporting to prescribe rights and 
immunities of the shipowners, The words 
are apt to express an intention of total 
extinction of the liability and should, 
specially in view of the international 
‘character of the legislation, be construed 
in that sense. It is hardly necessary to 
add that once the liability is extinguished 
under this clause, there is no scope of. 
er acknowledgment of liability there- 
after.” 


Tt appears to us that the Supreme Court 
has, in categorical terms, found that the 
provision in the relevant clause is one 
providing for the extinguishment of the 
Niability of a carrier or ship when once a 
suit is not filed within a period of one 
‘year from the specified date. The ques- 
tion as to whether such suit could never- 
theless be entertained by reason of the 
various provisions for exclusion of 


| periods in computing the period of limi- 
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kation under the Limitation Act does not 
arise in a case to which this provision in 
the Indian Carriage of Goods by Sea Act 
apples. The reason for this approach 
has also been well indicated in the judg- 
ment of the Supreme Court. It is not 
as if the. reasoning of the learned Judges 
is applicable particularly to a plea of ac- 
kknowledgment under the Indian Limita- 
tion Act. The approach to the question 
being that when once the liability of a 
party is extinguished, there is no ques- 
tion of enforcing any right as against 
that party and for that purpose the pro- 
visions of the Limitation Act would be 
irrelevant, it is immaterial whether the 
exclusion is sought on the basis of Sec- 
tion 19 of the Indian Limitation Act or 
any other provision. Tio us, it appears to 
be clear that when once it is shown that 
the suit has’ not been instituted within 
the period specified there is no liability 
. on the part of the carrier or ship with 
the result that they can take up the de- 
fence that there-is no cause of action 
surviving and, therefore, the suit must 
be thrown out. This is what is contend- 
ed in this case. The fact is that a suit 
has been filed in another Court and that 
Court had no jurisdiction to entertain it. 
The question is not whether a suit which 
was filed in a Court which had no juris- 
diction was in time, but the suit with 
which it was dealing was filed before the 
liability was extinguished. It is. only 
under Section 14 of the Limitation Act 
that on showing the existence of certain 
conditions, a plaintiff is allowed to seek 
-lexclusion from the period of limitation 
the period of bona fide prosecution in a 
Court without jurisdiction. If that pro- 
vision will not be applicable to a case, 
the question would only be as to whe- 
ther the suit which has been properly 
instituted is a suit which is instituted 
within time. Possibly. it may nob be 
correct to say that the suit is barred if 
it is beyond the period of one year specl- 
fied. It will be more apprcpriate to view 
it as a case where the suit has to fail 
for want of a subsisting cause of action 
on the date of suit. i 


3. We have gone into this ques~ 
tion in such detail despite the pronounce- 
ment of the Supreme Court which ap- 
pears to us to be directly on point onlv 
because a learned Judge of this Court 
has taken a different view from what we 
have taken here. We are referring to 
the decision in Merchant S. N. Co. v. 
Thanulingom Pillai, 1968 Ker LT 486. 


That was a case which. on facts, is in- 


parallel with the case before us. There 
again a suit was instituted within the 
period of one year before a Court which 
had no jurisdiction and later re-present- 
ed in a Court which had jurisdiction but 


‘another decision. of this Court. 


A.I.R. 


that was beyond the period of one year 
and the period of ‘prosecution in the 
Court which had no jurisdiction was 
sought to be excluded. The learned 
Judge referred to the decision of the 
Supreme Court but after referring to the 
vani portion of the judgment observ- 
ea; 


“It is difficult to cull out from the 
above observation that the Law of Limita- 
tion has no application at all to cases 
arising from the Act. It is significant 
to note that in -the above case no suit was 
filed. within the one year prescribed in 


. Rule 6 of Article JII and it is under that 


circumstance that the Court had to hold 
that the right was extinct and when the 
right is extinct the liability is also ex- 
tinct. But the position in the instant 
case is different. Here, the suit was 
filed within the period of one year pres- 
ibed by the Act, though in a wrong 
ourt.” 


Of course, in the case which was decided 
by the Supreme Court the facts 
those to which the application of Sec- 
tion 19 was sought to be made. But we 
do not think that makes any difference, 
As we have pointed out earlier, the rea- 
soning of the decision. very clearly, sac- 
cording to us, indicates that the question 
of filing a suit would not arise unless it 
be that the suit is filed within the period 
specified. The question of exclusion by 
applying the provisions of the Limita- 
tion Act would be out of place in view 
of the language of clause 3. paragraph 6 
of Article III of the schedule to the Act. 
In these circumstances we do not think 
that the decision in 1968 Ker LT 486 lays 
down the law correctly. We hold that 
the suit has, therefore. to be dismissed 
as not having been instituted within the 
period of one year of the date the goods 
were short-delivered. 


4. The appellant referred also to 
That is 
the decision of the’ Division Bench in 
M/s. Madura Co. v. Thangal Kunju Musa- 
liar, 1963 Ker LJ 1233 = (AIR 1964 Ker 
190). There again, the Court was consi- 
dering the period of one year specified: 
in the relevant clause of the Carriage of 
Goods by Sea Act to-which we have re- 
ferred to in this decision. The suit was 
not instituted within a period of one 
year after the goods were short-deliver- 
ed. But all the same. the Court said 
that the suit was well within time. 
Plaintiff’s counsel relies on that decision 
to support his plea that the decision of 
the Supreme Court cannot be read as 
holding that in no case, the ‘suit shall be 
instituted beyond the period of one vear. 
We do not think the decision on which 
reliance is so placed is of any assistance 
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to the appellant. That is because the 
Court was concerned with an entirely 
different question in the case cited. The 
period of one vear expired on a holiday 
and the suit was instituted on the Court 
reopening. This Court invoked the prin- 
ciple that the act of the Court shall not 
prejudice any person and since it was 
because the Court was closed that the 
act of filing within the period was in- 
capable of compliance the suit filed when 
the Court reopened must be held to have 
been filed in time. [t is an entirely diffe- 
rent principle that is applied and that 
has no bearing on the question before us. 


In the circumstances of the case, we 
do not think that the appellant should 
pay the costs. The parties will suffer 
their costs in this appeal. There is a 
cross-objection by the respondent in the 
appeal and it relates to the costs in the 
Court below. We do not think that in 
the circumstances of the case, we should 
interfere with the discretion exercised 
by the Court below. 

Appeal dismissed. 





“AIR 1974 KERALA 139 (V 61 C 43) 
K, SADASIVAN, J. 


_ Eyyakku, Petitioner v. Unnalachan, 
Respondent. 


C. R. P. No. 35 of 1973, D/- 9-7-1973. 
Index Note :— (A) Evidence Act (1 of 
(1872), S. 115 — Can compromise imply 
waiver ‘without evidence of conscious 
foregoing of statutory rights? No. — (X- 
Ref:—- Civil P. C. (1908), S. 47). 


_ Brief Note:— (A) Decree-holder and 
judgement-debtor by a writing agreed to 
settle the decree in full on payment of 
Rs. 350/- within 3 months subject to a 
default-clause. On occurrence of de- 
fault execution proceedings for total de- 
eretal amount commenced. Judgment- 
debtor claimed protection under Act 11 
of 1970 as an agriculturist. Decree-holder 
pleaded waiver of such protection under 
the agreement to settle the decree. 


Held that there was no evidence as 
to anv conscious waiver of the right under 
the statute and therefore the theory of 
waiver was untenable. (1961-2 Ker LR 
246 and 1970 Ker LT 498, Referred to).- 

(Paras 2. 3) 
Cases Referred: Chronological Paras 
1970 Ker LT 498. Mathukuttyv v. 
_ Lakshmikutty ` 
(14961) 2 Ker LR 246, 
Gheevarghese 

ORDER :— Decree-holder ig the revi- 

Sion petitioner. He filed E, P. for execu- 


JQ/BR/E251/73/CSI 


Mohamed v. 
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tion of the decree obtained bv him against 
the respondent. On 5-11-1970. the agree- 
ment was entered into by the decree- 
holder and the iudgment-debtor by which 
a lump sum of Rs. 100/- was paid by the 
judgment-debtor and in consideration of 
that, the decree-holder agreed to re- 
ceive Rs. 350/- in full satisfaction of the 
decree. A period of three months was 
also allowed for paying the balance; but 
the balance was not so paid. The decree- 
holder thereupon started execution of the 
decree for the whole amount. The judg- 
ment-debtor claimed benefits under Act 
11 of 1970 saying that he is an agricul- 
turist entitled to protection thereunder. 
This plea of the judgment-debtor has 
been upheld by the Court below and so. 
the decree-holder has come up in revi- 
sion, ; 


2.° The question for consideration 
is whether the agreement dated 5-11- 
1970 could be construed as waiver on 
the part of the judgment-debtor of his 
benefits ynder Act 11 of 1970. I do not 
see any waiver.. express or implied in 
the agreement Exhibit P-1. Of course 
under the agreement the judgment-deb- 
tor had undertaken to pay in instalments 
and in the event of default to make him- 
self liable for the entire amount i e.. the 
amount without the reduction. In case 
the judgment-debtor had carried out the 
agreement, he could have obtained a 
full discharge by payment of the balance 
of- Rs. 350/-. But now that the agree- 
ment was not complied with, the judg- 
ment-debtor cannot ask for the reduc- 
tion, He should pay the entire amount 
in a lump. By this time. the Act 11 of 
1970 had come into effect, and it was 
open to the judgment-debtor to have 
availed himself of the concessions under 
the Act, he being an agriculturist coming 
within the purview of the Act. It is too 
much to presume that when the agree- 
ment was entered into, the judgment- 
debtor had in contemplation the benefits 


: afforded by the Act and thad he was con- 


Sciously waiving them. The reduction 
was made by the decree-holder in consi- 
deration of thé fact that Rs. 100/- was 
paid by the judgment-debtor then and 
there. and agreed to pay the balance in 
three months’ time. When that promise 
was broken, the parties will be relegated 
to the original position, and the judg- 
ment-debtor will render 
for the whole amount ignoring the reduc- 
tion. The consequence of non-compliance 
with the agreement cannot go beyond 
that. Learned counsel placed before me 
two decisions in support of his case that 
in the present circumstances, it must be 
presumed that the judgment-debtor had 


waived his privileges under the Act. The 


himself liable} - 
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decisions are Mohamed v, Gheevarghese, 
1961-2 Ker LR 246 and Mathukutty v. 
Lakshmikutty Amma, 1970 Ker LT 498. 
In the former, the learned Judge has 
held that a party may contract out of the 
provisions of the Act and renounce - its 
benefits, no matter the renunciation is 
implied or express. But when we read 
through the judgment. it would appear 
that the decision does not support the 
present decree~holder. The learned 
Judge points out that in the case of a 
new right that was brought into exist- 
ence by reason of an amendment Act. the 
theory of implied renunciation cannot 
apply. Renunciation is a question of 
fact, and cannot be decided as a pure 
proposition of law. In the present case 
no doubt, when the agreement was en- 
tered into, the new Act had come: but 
without proof of the fact that the pri- 
vilege had been waived consciously. no 
argument can be built upon the theory 
of waiver. In the later case in 1970 Ker 
LT 498 it was held under similar circum- 
stances that even though the bar of res 
judicata cannot apply, the facts of the 
case constituted estoppel there also, and 
as in the present case, the decree was 
a compromise decree. But to uphold the 
plea of estoppel, the learned Judges have 
Pointed out that the Court must be satis- 
fied that the question raised in the subse- 
quent suit was present in the minds of 
the parties, and was dealt with bv the 
compromise. The Court has to be satis- 
fied that the parties intended that the 
question at issue should be finally decid- 
ed by the consent decree. There also, as 
in the present case, the judgment-debtor 
had claimed the benefits of the Debt Re- 
lief Act. and that was disputed by the 
decree-holder. It is significant that in 
that case, the compromise was entered 
into after withdrawing the plea of the 
judgment-debtor that he is entitled to 
the benefits under the Act. The Court 
observed :— 


"The judgment-debtor had claimed 
the- benefits of Act 31 of 1958 based om 
his status as an agriculturist. This was 
disputed by the decree~holder and the 
compromise was after witkdrawine the 
plea specifically. The compromise decree 
has therefore proceeded on the basis that 
the judgment-debtor is not an agricul- 
turist- This is quite sufficient to hold 
that it is not open to him to repeat the 
same plea in execution”. 


3. There is no such specific plea 
in the present case withdrewing or fore- 
going the benefits afforded by Act 11 of 
1970. In the absence of such a conduct 
on the part of the judgment-debtor, it 
would be unjust te dieny him the bene- 
fits of the Act. The order of the Court 
below is in the cireumstences, correct, 


L g 
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A. i. R. 


and in confirmation of it, this revision 


petition is dismissed. 


Petition dismissed, 
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SIVAN AND P. SUBRAMONIAN 
POTI. JJ. Ñ 
Ratnamma, Appellant v. Karthivani? 
Pillai, Respondent. = 
Second Appeal No. 993 of 1973, D/- 
4-10-1973. : 


Index „Note :— (A) Kerala Court- 
fees and Suits Valuation Act (10 of 1960), 
Section 52 — Court-fee on appeals — Ap- 
peal against decree for recovery of pro- 
perty with ‘mesne profits — Appellant 
not challenging quantum of mesne pro- 
fits decreed — He need not pay court-fee 
separately on mesne profits. 


Brief Note:— (A) Where in an ap- 
peal against the decree for recovery of 
preperty with mesne profits from date 
of suit upto date. of recovery of the pro~ 
perty, the defendant-appellant is un- 
interestec in the quantum of the mesne 
profits decreed and therefore does not 
challenge the quantum. and uninterested 
in challenging the obligation to pay the 
mesne profits independent of and un= 
connectec with the right to recover the 
properties he need not pay court-fee 
separately on the mesne profits that had 
accrued from the date of suit till the 
date of the appeal memorandum. The 
subject-matter in the appeal relates to 
the obligation to surrender the property. 
The appellant has asserted that he has no 
such oblization. If he has no such obli- 
gation the question of mesne profits will 
not arise as it springs from that obliga- 
tion and entirely dependent on it. The 
subject-matter of the appeal being only 


' the right of the plaintiff to recover the 


property the court~fee paid on the mars 
ket value of the property is sufficient. 
1973 Ker LT 726 and 1971 Ker LJ 375, 
Overruled; AIR 1955 Trav Co 167 and 
AIR 1954 Trav Co 174. Disting: AIR 
1964 SC 457, Followed. (Paras 8, 11, 12} 


It is impossible to conceive of a liabi~ 
lity for mesne profits without an antece- 
dent obligation to surrender a property 
of another and a right to an interest or 
an obligation to pay interest without a 
right to claim the principal amount. The 
liability to mesne profits or future infe- 
rest is so dependent on the right to the 
property or the right to the money that 
the right cannot exist without the right 
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to recover property or to recover money. 
(Para 10) 

The appellant has the right to choose 

the subject-matter of the appeal. At 
times this selection may result in the 
appeal being dismissed as. incompetent 
but if the appeal is sustainable, he can- 
not be compelled to include in the sub- 
ject-matter of the appeal memorandum 
something which he does not want to be- 
come part of the subject-matter of the 


appeal. (Para 10) 
Cases’ Referred: Chronological Paras 
1973 Ker LT 726, Ammu Brahmani- 

amma v. Gopalan 1,9 


1971 Ker LJ 375, 
-Kadija 


Muhammed Kassiyan 
Ummal v. Nanan Sathya- 
` dasan 3 


AIR 1964 SC 457. State of Maharashtra 
`v. Mishri Lal Tarachand Lodha 2,7 
AIR 1955 Trav Co 167 = 1955 Ker LR 
168, Chacko Chacko v. Varghese Var- 
ghese 2,11 


AIR 1954 Trav Co 174 = 1955 Ker ‘LY. 


377. Ulahannan Kurien v. Uthuppu 
. Varkey 2,11 


M. Rajasekharan Nair, for Appellant; 
Govt. Pleader, for Respondent. 


GOVINDAN NAIR, C. j.:— The 
question of court-fee payable on the 
appeal memorandum in an unnumbered 
second appeal from the decree passed 
by the District Court in A.S.No.452 of 
1969 has come up before us on an order 
of reference by a Division Bench to 
which the question had been referred 
by order dated 26th September 1973. 
The order of reference to the Division 
Bench was made because the correctness 
of the observations of Narayana Pillai. J., 
in the decision in Ammu Brahmaniamma 
v. Gopalan 1973 Ker L. T. 726 was 
doubted. That observation is extracted 
in the order of reference and runs as 
follows :— 


“But an appeal by a defendant in 
that suit stands on a different footing. ff 
there is a decree against him for future 
mesne profits as he has to avoid that de- 
cree he has to nay court-fee on the mesne 
profits from the date of suit up te the 
date of appeal.” 


2. The question that was consi« 
dered by Narayana Pillai. J., was whe- 
ther in a plaintiffs appeal from the de- 
cree dismissing a suit. court-fee must be 
paid in relation to the mense profits that 
had accrued due from the date of suit upto 
the date of appeal. Relyine on the deci- 
' sion of the Supreme Court in State of 
Maharashtna v. Mishri Lal Tarachand 
Lodha reported in ATR 1964 SC 457 it 
was held that court-fee need not be paid. 
The observations we have extracted fol- 
lowed though the question of court-fee 
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payable on an appeal by a defendant did 
not arise for consideration before Nara- 
yana Pillai, J. The decisions in Chacko 
Chacko v. Varghese Varghese reported 
In 1955 Ker LR 168 = (AIR 1955 Trav 


-Co 167) and Ulahannan Kurien v. Uthu- 


ppu Varkey reported in 1955 Ker LT 377 
= (AIR 1954 Trav Co 174) were referred 
to and the learned Judge observed that 
he disagreed with the views expressed 
therein, 

When a Division! Bench heard 
the question. the attention of the Bench 
was drawn to another decision of this 
Court in Muhammed Kassiyan Kadija 
Ummal v. Nanan Sathyadasan reported in 
1971 Ker LJ 375 wherein Madhavan 
Nair, J., in dealing with a different ates- 
tion altogether observed :— 

“Under Section 52 of the Court-fees 
Act, the appellant is to pay only such 
court-fee as is pavable on a plaint for 
the reliefs claimed in appeal. The de- 
cree under appeal being one for recovery 
of landed property with mesne profits at 
Rs. 1,000/- per annum. appellants have to 
pay court-fee on the market value of the 
property and on the mesne profit _de- 


creed.” (The underlining is ours). 


4, Though tha above observations 
were obiter the Division Bench felt that 
the question must be considered by a 
larger Bench and that is how the matter 
has come up before this Full Bench. 


5. The facts of the case are these: 
The appellant was the 4th defendant in a 
suit for recovery of property with mesne 
profits past and future. No court-fee had 
been paid by the plaintiff in the-suit for 
mesne profits that had accrued up to the 
date of suit. There was a specific relief 
for mesne profits from the date of suit. 
The trial Court decreed the suit with 
mesne profits at the rate of Rs. 100/- per 
annum from date of suit up to date of 
recovery of the property. The appellant 
before this Court was also the appellant 
before the lower appellate Court. In tha 
appeal he questioned the decree for 're< 
covery, and challenged the decree for 
mesne profits decreed but paid court-fee on 
the appeal memorandum on the market 
value of the property and the value of 
profits that had accrued from the date of 
suit till the date of appeal before the 
lower appellate Court. The appeal having 
been dismissed, the second appeal before 
this Court was taken but in this appeal 


‘court-fee had been paid only on the mar- 


ket value of tne property. The 
appeal memorandum contained a ground, 
ground No. 12, challenging the grant 
of relief to the plaintiff by award- 
ing mesne profits from date of suit. 
appellant made it 


clear at the beginning that that 
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ground may be deleted and an applica- 
tion has been filed for deleting the 
ground, We by separate order allowed 
that application. The appeal memoran- 
dum now stands with no specific relief 
in relation to the mesne profits. It was 
therefore submitted before us that the 
subject-matter of the appeal is only the 
right of the plaintiff to recover the pro- 
perty and that full court-fee having been 
paid in relation to that subject-matter of 
the appeal on the market value of the 
property nothing more is payable. Sec- 
‘tion 52 of the Kerala Court-fees and 
Suits Valuation Act, 1959 had been relied 
on. That section may be extracted with 
the proviso and the explanation: 

“52. Appeals. The fee payable in an 
appeal shall be the same as the fee that 
would be payable in „the Court of first 


instance on the subject-matter of the ap<" 


peal: 


Provided that, in levying fee on a 
memorandum of appeal against a final 
decree by a person whose appeal against 
the preliminary decree passed by the 
Court of first instance or by the Court 
of appeal is pending, credit shall be given 
for the fee paid by such person in the 
appeal against the preliminary decree. 


Explanation— (1) Whether the ap- 
peal is against the refusal of a relief or 
against the grant of the relief, the fee 
payable in the appeal shall be the same 
as the fee that would be payable on the 
relief in the Court of first instance. 


Explanation.— (2) Costs shall not be 
deemed to form part of the subiect- 
matter of the appeal except where such 
costs form themselves the subject-matter 
of the appeal or ‘relief is claimed as re- 
gards costs on grounds additional to. or 
Independent of, the relief claimed re- 
garding the main subject-matter in the 


sult. 

_ _ Explanation.— (3) In claims which 
‘fnelude the award of interest subsequent 
to the institution of the suit, the interest 
accrued during the pendency of the suit 
till the date of decree shall be deemed 
to be part of the subject-matter of the 
appeal except where such interest is re- 
linquished., 

Explanation— (4) Where the relief 
prayed for in the appeal is different from 
the relief prayed, for or refused in the 
Court of first instance, the fee payable in 
the appeal shall be the fee that would be 
payable in the Court of first instance on 
the relief prayed for in the appeal. 


. «,Explanation— (5) Where the market 
value of the subiect-matter of the ap- 
peal has to be ascertained for the pur- 
pose of computing or determining. the fee 
payable, such market value shall be as- 
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certained as on the date of presentation 
of the plaint.” 

6. The fee payable in an apneal 
shall be the same as the fee that would 
be payable in the Court of first instance 
on the subject-matter of the appeal. 
Explanation (4) indicates that the sub- 
ject-matter of the appeal need not be 
identical with the subject-matter in the 
Court of first instance and Explana- 
tion (2) shows that court-fee is pavable 
in relation to the decree for costs only 
when the subject-matter of the appeal or 
relief claimed as regards costs are on 
grounds additional to or independent of 
the relief claimed regarding the main 
subject-matter of the suit. These Ex- 
planations are no doubt, not applicable 
to the question at issue but are referred 
to only as indicative of certain princi- 
ples. In this regard, we may also advert 
to Explanation (3) which by a deeming 
provision has included as part of the 
subject-matter of the appeal,- interest 
subsequent to the institution of the suit, 
till the date of the decree indicating 
thereby that in the absence of the deem- 
ing provision such interest would not be 
part of the subject-matter of the appeal. 


Te Dealing with this type of inte- 
rest, the Supreme Court in its decision in 
AIR 1964.SC 457 expressed the view that 
no court-fee js payable in an appeal by 
the defendant questioning the right to 
recover the money claimed from that de- 
fendant on the interest that had accrued 
from the date of suit till the date of ap- 
peal. Paragraphs 12. 14, 15 and 16 of the 
above. decisions are relevant and we ex- 
tract those paragraphs: 


(12) The amount of court-fee pay- 
able, therefore. depends on the amount 
or value of the subject-matter in dispute 
in appeal. The defendant-appellant 
valued his claim at Rs. 13,033-6-6 and 
paid the requisite court-fee on that 
amount. It is obvious therefore that he 
disputes in appeal that part of the de- 
cree which awarded Rs. 13,033-6-6 — 
against him on account of principal and 
interest due up to the date of the in- 
stitution of the suit. He did not dispute, 
according to the value of his claim, the 
amount of interest which could be found 
on calculation for the period between the 
date of the suit and the date of the de- 
cree at 4 per cent per annum on a sum 
of Rs. 10,120/- as had been awarded under 
the decree. Whether his appeal is com- 
petent or not without his including this 


-~ amount in his claim in appeal., is a aues- 


tion different from that relating to the 
value of the subject-matter in dis- 
pute in appeal. He does not dispute 
the decree for that amount and therefore 
the Court has not to decide about it and 
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so this amount cannot be included in the 
amount of the subject-matter in dispute 
in appeal covered by the relevant €x- 
pression. None of his grounds of appeal 
refers specifically to this amount of inte- 
rest between the date of the suit and the 
date of the decree. This makes it fur- 
ther plain that he does not question. the 
propriety of awarding of future interest 
or the rate at which it was awarded or 
even the amount on which it could he 
awarded. It is not possible to sav. in 
these circumstances, that the value of the 
subject-matter in dispute in the appeal 
must include this amount of interest be- 
tween the date. of the suit and the date 
of the decree, À 


(14) On what principle are these 
. amounts not treated as forming part of 
the value of the subject-matter in dis- 
pute in appeal? Such value is to be de- 
termined on the substantial allegation im 
the plaint or from the pleas in the memo- 
randum of appeal with respect to the 


point in dispute between the parties and 


sought to be determined by the Court. 
Such are necessarily the points affecting 
the rights of the parties sought to be ad- 
judicated by the Court. Claims not based 
on any asserted right but dependent on 
the decision of the disputed right and re- 
liefs in regard to which are in the discre- 
tion of the Court do not come within the 
purview of the expression “subject-mat- 
ter in dispute in plaint or memo of ap- 
peal. PE) 


(15) There appears no good reason to 
make a distinction between the decreed 
amount of costs and that of pendente lite 
interest ‘for the purpose of determining 
the amount of the subject-matter in dis- 
pute in appeal. It is true that costs of 
a suit arise independently of the claim 
and ate really those which are incurred 
by the plaintiff while the decree for the 
amount of pendente lite interest is 
directly related to the plaintiffs claim 
though its award is within the discretion 
of the Court, but this will not iustify the 
distinction. The costs too. and particu- 
larly the costs on account of court-fee 
and counsel’s fee, arise directly on act- 
count of the.claim put forward in Court. 
The reason really is that it is the value 


‘of the right claimed in the suit or ap-. 


peal which is covered by the expression 
‘amount or value of subject-matter in dis- 
pute’ in Article I, Schedule I, of the Act 
and that the plaintiff has no right to get 
any of these amounts from the defendant 
` though the Court may. in its discretion. 
allow future interest and costs accord- 
ing to the circumstances of the suit in 
view of Sections 34 and 35, Civil P. C. 
This principle equally applies to the non- 
inclusion of the decreed amounts of pen- 
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‚part of paragraph 16 of the 
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dente lite interest in evaluating the sub- 
ject-matter in dispute in appeal as that 
too is awarded in the exerc cise of its dis- 
cretion by the Court and the plaintiff has 
no right or claim for that amount against 
the defendant. 
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(16) It is abriu that if the defen- 
dant-appellant succeeds in establishing 
to the satisfaction of bhe appellate Court 
that thè decree for the principal and 
interest up to the date of the suit is bad 
in whole or in part. that will itself léad 
the appellate Court to exercise itg dis- 
cretion with respect to the amount of 


costs and future interest in such a way 


that if the plaintiff’s claim is dismissed 
in toto, he will not be awarded any 
future interest or any costs of the suit 
or appeal and that in case his claim suc- 
ceeds in part. the amount of future inte- 
rest and costs decreed in his favour 
would be appropriately modified by the 
appellate Court. The defendant-appel- 
lant has therefore no reason to appeal 
against the decree for costs or the decree 
for future interest unless he disputes 
those amounts wholly or partially for 
certain reasons. If he disputes expressly 
the propriety or correctness of the decree 
with respect to the costs or pendente lite 
interest independently of the claim to the 
subject-matter in the trial Court he will 
have to pay court-fee on the amounts 
challenged as in that case he does dis- 
pute those amounts in appeal and there- 
fore those amounts do come within the 
expression ‘value of the subject-matter 
in dispute in appeal’. This has been the 
basis of the various decisions of the 
Courts in which court-fee has been de- 
manded on the amount of costs of future 
interest.” 


8. In view of the deletion of’ 
ground No. 12 in the Original appeal| 
memorandum it is clear that the appel- 
lant does not dispute, independently of 
the claim that recovery should not be 
ordered, the liability for mesne profits or 
its quantum. Based on what has been 
stated by the Supreme Court in the last 
judgment 
which we have extracted. the appellant 
is not bound to pay court-fee on the 
mesne profits that had accrued from the 
date of suit till the date of the appeal 
memorandum, As has been pointed out 
in paragraph 12 of that judgment. we 
are not concerned with the question whe- 
ther this appeal is competent or not be- 
cause of the non-inclusion of a ground 
challenging the mesne profits after suit, 
though it appears to us that there is no 
such incompetency. 


9. In the light of the above, we 
are unable, with great respect. to agree 
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with the observations 6f Narayana Pil- 
lai, J., in 1973 Ker LT 726 which we have 
extracted and with what has been stated 
by Madhavan Nair, J.. which also we 
have extracted above. i 


10. The appellant has the right to 
choose the subject-matter of the appeal. 
At times this selection mav result in the 
appeal being dismissed as incompetent 
but if the appeal is sustainable, he can- 
not be compelled to include in the sub- 
ject-matter of the appeal memorandum 
something which he does not want to be- 
come part of the subject-matter of the 
appeal. The case of future interest stands 
in a Similar footing to that of future 
mesne profits: both are in a sense, at 
the discretion of the Court for. the trial 
Court can alwavs decline to go into the 
question of future mesne profits and 
refer the matter to a fresh suit and in 
the case of interest, there is the larger 


. discretion to either grant it or refuse it. 


But though there is this difference in the 
extent of the discretion both mesne pro- 
fits and future interest depend on the 
existence of another right: to recover 
the property, in the case of mesne pro- 
fits. in the wrongful possession of the de- 
fendant, and in the case of interest 1n 
the right to recover money from the de- 
defendant: owed to 
the plaintiff. It is impossible to conceive 
of a liability for mesne profits without 
an antecedent obligation to surrender a 
property of another and a right to an 
interest or an obligation to pay interest 
without a right to claim the principal 
amount. The liability to mesne profits 
or future interest is so dependent on the 


right to the property or the right to the 


money that the right cannot exist without 
the right to recover property or to re- 
cover money. When the defendant is un- 
interested in the quantum of the mesne 
profits decreed and therefore does not 
challenge the*quantum, and uninterested 
in challenging the obligation to pay the 
mesne profits independent of and un- 
connected with the right to recover the 
properties, we conceive that he need not 
pay court-fee separately on the mesne 
profits. The subject-matter in this ap- 
peal relates to the obligation to surren- 
der the property. The appellant has as- 
serted that he has no such obligation. — If 
he has no such obligation the question 
of mesne profits will not arise as it spr- 
ings from that obligation and entirely de- 
pendent on it. 


11. The decisions of this Court in 
1955 Ker LR 168 = (AIR 1955 Trav Co167) 
and 1955 Ker LT 377 = (AIR 1954 Trav 
Co 174) have dealt with entirely diffe- 
rent aspects. In the earlier decision the 
question was the liability of the plain- 
tiff who had appealed from a decree 
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which had not allowed the full extent of 
the mesne profits claimed by him to have 
the matter agitated in appeal without 
payment of court-fees for the difference, 
between the amount decreed towards 
mesne profits and the additional amount 
claimed in appeal. If we may say so 
with respect, it has been rightly held that 
the ‘plainziff-appellant was liable to pay 
court-fee on the difference of the amount. 
Tt must be noted herein that the plain- 
tiffs right to recover the property had 
been decreed in favour of the plaintiff, 
the only subject-matter of the appeal 
was the quantum of the mesne profits to 
be decided. Similar is the decision in 
1955 Ker LT 377 = (AIR 1954 Tray Co 
174). Though the relief for recovery of 
possessior. of the property claimed by the 
plaintiff had been refused, the alterna- 
tive relie? for a decree for a sum of 
Rs. 2,800/- charged on the property had 
T allowed with interest at the rate of 

0. 
at the rate of 12%. The auestion in ap- 
peal was whether the plaintiff-appellant 
who had claimed in appeal additional 8% 


interest should pay court-fee on the dif- . 


ference. It was ruled, and we think with 
respect, rightly, that the plaintiff should 
pay the court-fee. Those are cases which 
will fall within the exception pointed 
out by the Supreme Court in the pas- 
sages that we have already extracted, 
namely. where the quantum of the inte- 
rest or the mesne profits decreed was 
challenge and formed the subject-matter 
of the appeals. 


12. In the light of the above, we 
hold that the court-fee paid on the ap- 
peal memorandum is sufficient. The ap- 
peal memorandum will be numbered and 
the appeel taken on the file of this Court. 

Answered accordingly. 
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Aleyzutty Varkey Tharakan and an- 
other, Appellants v. The Official Liquida- 
tor and others, Respondents. 

A. S. Nos. 332 and 432 of 1973. D/- 
36-1-1974. 

Index Note:— (A), Companies Acf 
(1956), Section 543 read with Section 634 
— Liability for mis-feasance fixed on 
respondent by Section 543 order — Res- 
pondent’s demise — Can execution of the 
order proceed against his estate? Yes. 
(X-Ref:— Civil P. C. (1908), Section 50 
and Order 21. AIR 1973 SC 1104, Consi- 
dered. (Paras 2,3) 


CB/DB/B75/74/CSI 


The plaintiff had claimed interest. 
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1974 Aleykutty v. Official Liquidator 
Cases Referred: Chronological Paras 


AIR 1973 SC 1104 = 1973 Tax LR 2036. 
Official Liquidator Supreme Bank Ltd. 
v. P. A. Tendolkar 2 

ILR (1973) 2 Ker 268, Joseph Kuruvilla 
v. Official Liquidator ` 1 

AIR 1966 Ker 121 = 1966 Ker LJ 246, 
Official Liquidator Palai Central Bank 
Ltd. v. K. Joseph Augusti Í 


M. C. Chacko and P. Krishna- 
moorthy, for Appellants. 


GOPALAN NAMBIYAR, J.:— These 
two appeals arise out of an order on Ap- 
plication No. 33 of 1973 directing the ap- 
pointment of a Receiver in respect of 
the properties of the respondents in that 
application. The matter arises this Way. 
B. C. P. No. 11 of 1960 on the file of this 
Court was an application for winding up 
the Palai Central Bank Ltd. Two of the 
legal representatives of the lst respon- 
Gent in that application are the appel- 
lants in A. S. No. 332 of 1973: and one 
‘of the legal representatives of the 4th 
respondent in that application is the ap- 
pellant in A. S. No. 432 of 1973. In 
B. C. P. 11 of 1960. by an order of a 
learned Judge of this Court. dated 5-12- 
1960, the Bank was ordered to be wound 
up. Misfeasance Application No. 247 of 
1963 was made on 4-1-1963 by the Liqui- 
dator, under Section 543 of the Compa- 
nies Act 1956 read with Section 45-H of 
the Banking Companies Act. On _ 2-4- 
1965 there was an order on the said ap- 
plication declaring the respondents 1 and 
4 in B. C. P. 11 of 1960 (it is unneces- 
sary to notice the others, If any, 
made liable by the order) as liable for a 
sum of over Rs. 16,00,000/- in respect of 
the B claim (vide Official Liquidator Palai 
Central Bank Ltd. v. K. Joseph Augusti, 
AIR 1966 Ker 121). Respondents 1 and 4, 
preferred separate appeals, These were 
heard along with several other appeals. 
The appeals preferred by Respondents 1 
‘and 4 were dismissed (subiect to some 
minor relief afforded on the basis of the 
statements filed by the liquidator regard- 
ing realisations effected). The judgment 
on appeal is reported in ILR 1973 (2) Ker 
268. After the appellate judgment, the 
Ath respondent died in October 1970. The 
Ist respondent died after the conclusion 
of the hearing and before delivery of the 
judgment on appeal, sometime in Decem- 
ber 1968. There were petitions for leave 
to appeal to the Supreme Court. filed 
inter alia, by the legal representatives of 
Respondents 1' and 4. These applications 
were allowed and the matter is now 
pending in appeal before the Supreme 
Court as Civil Appeals Nos. 668 and 869 
of 1971. E. A. No. 31 of 1973 was filed 
for execution, and in that, E. A. 33 of 
1973 was filed for appointment of Recei- 
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ver. It is on this latter application that. 
the Court passed the order appointing 
Receiver, which is the subject-matter of 
these appeals. 


2. The contention strenuously 
urged by Counsel for the appellants is 
that in execution of an order passed 
under Section 543 of the Companies Act, 
1956, no order such as the one under 
appeal, can be passed against the legal 
representatives of the Director or Direc-! 


tors proceeded against. On first blush. this’ 
Strikes us to be a rather extreme pro-' 
position. Section 634 of the Companies’ 
Act provides that any order made by the 
Court under the Act. may be enforced! 
in the same manner as decree made by: 
the Court, in a suit. Being so, we should| 
have thought the ordinary mode of ex-| 
ecution of a decree under the provisions 
of Section 50 and the allied sections of' 
the Civil.P. C. are open. But Counsel 
for the appellants. drew our attention to 
the decision of the Supreme Court in 
Official Liquidator, Supreme Bank Lid. 
v. P. A. Tendolkar (dead) by L. Rs.. AIR 
1973 SC 1104. There, proceedings under 
Section 543 were started against several 
Directors. The Company Judge gave his 
decision on 8-11-1963, finding the Direc- 
tors liable in respect of various claims 
in varlous amounts. There was an ap- 
peal to a Division Bench. which dismis- 
sed the same and an application for 
leave to appeal, under Article 133 of the 
Constitution was filed in respect of the 
appellate judgment. While the said ap- 
plication was pending. one of the Direc- 
tors namely Sri P, A. Tendolkar died on 
10-8-1966. ‘We are concerned to notice 
only the appeal eventually preferred to 
the Supreme Court by the legal repre- 
sentatives of the said Sri Tendolkar. Dis- 
cussing the liability of the legal repre- 
sentatives, the Court observed: 


“32. It will be seen that. while Sec- 
tion 235 of the Act of 1913, like Sec, 543 
‘of the Companies Act of 1956, to which 
it corresponds, gives the power to the 
Court to enquire into the conduct of 
“any past or present Director’. yet, both 
Section 235 of the Act of 1913 and Sec- 
tion 543 of the Companies Act of 1956 
confine the power of the Court to make 
orders for repayment or restoration of 
money or property or contribution to 
the assets of the Company against the 
individuals occupying the capacities, 
either in the past or present, mentioned 
therein. This Power does not, on the 
language of these provisions. extend io 
making compulsive orders against heirs 
of delinquents. As the power to take 
these special proceedings is discretionary 
and does not exhaust other remedies, al- 


t 
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though, the Court may, as a matter of 
justice, and equity, drop proceedings 
against delinquent Directors, Managers or 


_ Officers who are no longer alive, leaving 


the complainant to his ordinary remedy 
by “a civil suit against the assets of the 
deceased, yet where no injustice may be 
caused by continuing these proceedings 
against a past Director, even though he 
be dead, the proceedings could continue 
after giving persons who may be inte- 
rested opportunities to be heard. But, 
even such proceedings can only result 
in a declaration of the liability. of a de- 
ceased director, because the language of 
Section 235 of the Act of 1913, as already 
moticed, does not authorise passing of 
orders to compel heirs or legal represen- 
tatives to do anything. Such compulsive 
proceedings as may become. necessary 
against those upon whom devolve’ the 
assets or the estate of a deceased delin- 
quent Director, who may have become 
liable, could only lie outside Section 235 
of the Act of 1913.” 
x x x x x 


34, Applying the principles laid down 
above to the case before us. we find that 
Tendolkar had a full opportunity of de- 
fending himself against the misfeasance 
proceedings taken by the liquidator. He 
also exercised his right of appeal against 
the order of the Company Judge. The 
Division Bench, as already observed. re- 
duced his liability, His heirs were heard 
On merits in the appeal before us. Any 
order passed by us could only affect the 
assets or the estate of the deceased Ten- 
dolkar. But, as already indicated by us, 
we cannot, in these proceedings. pass an 
order against the heirs of Tendolkar so 
as to compel them to do anything. The 
Official Liquidator or the Co-Directors 
may. however, take any other proceed- 
ing which may be open to them under 
the law so as to obtain the contribution 
of Tendolkar,” 


After discussing exhaustively the princi- 
ple of liability under Section 543 of the 
Act. the Supreme Court concluded as 
follows: 


“68. The result is that we allow the 
three appeals of the Liquidator bearing 
Civil Appeals Nos. 195-197 of 1967 and 
set aside the orders of the Division Bench 
determining the liabilities of S. K. 
Samant and P. A.. Tendolkar and L. S. 
Aigaonkar. We substitute the following 
determination of their respective liabili- 
ties and directions: 

x x x x x 

(5) The Directors Tendolkar and 
Aigaonkar are held jointly and severally 
liable in case the amount, if anv. which, 


out of the initially separate liability of 


the Managing Director S. K. Samant, 
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-as to waether an order 
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that is to say Rs. 73,500/- cannot þe re- 
covered from S. K. Samant only. 

(6) The case is- remanded to the 
learned Company Judge for passing 
such orcers against the Managing Direc- 
tor: Samant and Director Aijgaonkar, 
under S. 235 of the Act of 1913, as 
may be needed for discharging the 
liabilities determined above, but no 
such orcers will be passed against the 
heirs and legal representatives of de- 
ceased Director P, A. Tendolkar under 
Section 235 of the Act of 1913. although 
their liabilities are declared. The Offi- 
Clal Liquidator and L. S. Aigaonkar are, 
however, left free to seek such other 
remedies, if necessary, by appropriate 
proceedings under the law, against the 
estate cr assets of P. A. Tendolkar, as 
May be open to them.” 

3. Considerable argument turned on 
the scope and effect of the above decision 
of the Supreme Court, and, in particular, 
of the observations in the paragraphs 
that we have quoted above. As we 
understand the said judgment, we do 
mot think that the decision or the obser- 
vations made, lend countenance to the 
proposition sought to be advanced before 
us that en order under Section 543 of the 


Companies Act, passed against a Director. 


or Directors cannot be executed in the 
modes known to. and sanctioned by, the 
Civil Procedure Code, against his estate 
in the hands of his legal representatives. 
(The proceedings before the Supreme 
Court, it should be remembered, arose 
by way of appeal against the proceedings 
started under Section 543 of the Act it- 
self, anc therefore were a continuation 
of the said proceedings. No question 
directly arose before the Supreme Court 
: passed under 
Section 543 could, or could not, be ex- 
ecuted against the estate of the deceased 
Director in the hands of his lega] re- 
ipresentazives. In paragraph 22 of the 
judgment, the Supreme Court observed 
that the possible liabilities of the legal 
representatives of two of the Directors 
on whom their assets and properties may 
have devolved, do not call for a deci- 
sion from the Court. 
question of liability of heirs and legal 
representatives of delinquent Directors 
had arisen for consideration. It was on 
this question that the Supreme Court 
pronounced. We are unable to under- 
stand the decision as authority for the 
proposition which Counsel for the ap- 
pellants put forward before us. 
4, We are of the opinion that the 
order of the Court below appointing Re- 
ceiver calls for no interference. We dis- 
miss these appeals with costs. 
Appeals dismissed. 


\ 


But the general f 
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-' K. SADASIVAN AND V. BALA- 

l KRISHNA ERADI, JJ. 

M. È. Mariyan, Plaintiff-Appellant 


v. K. K. Narayanan, Defendant-Respon- 


dent, 
A. S. No. 526 of 1970, D/- 10-1-1974. 
Index Note:—u« (A) Court-fees Act 
(1870), Section 7 (iv) (f) — Suit for ac- 
‘ounts — Appeal against whole of preli- 
Bninary decree for taking accounts — 
the defendant entitled to alter the valua- 
tion of the subject-matter made by the 
plaintiff for purposes of court-fee ? Ne. 
IR, 1917 Mad 668 (FB) and AIR 1938 
Praa 435 (FB); ‘AIR 1928 Bom 476; AIR 
943 Nag 13 and AIR 1959 Bom 495, Rel. 
on; AIR 1931 Rang 146 (FB) and AIR 
1958 Raj 144 and AIR 1925 All 787. Dis- 
Sented from. (Para 6, 8) 


Cases Referred: » Chronological Paras 


AIR 1959 Bom 495 = 61 Bom LR 599, 
Dattatraya Nagesh v. Ganesh Raghu- 
nath ’ 

AIR 1958 Bai 144 = 1958 Rai LW 177, 

' Jagannath v. Kundan Mal 7 

AIR 1943 Nag 13 = 1942 Nag LJ 557, 
Sheoram vy, Atmaram 5 

(AIR 1938 Mad 435 = (1938) 1 Mad LJ 


628 (FB), In re Dhanukodi ee 
l kar $ 
AIR 1931 Rang 146 = ILR 9 Rang 165 


| (ŒB), C. K. Umar v. C. K. Ali Umar 7 
AIR 1928 Bom 476 = 30 Bom LR 1284, 
Potchalal Ranchhod v. Umedram Be 


das , 
AIR 1925 All 787 = 23 All LJ 725, 
Chunni Lal v. Sheo Charan Lal 4,5,7 
AIR 1917 Mad 668 = ILR 39 Mad 725 
.} (FB), Srinivasacharlu v. Perindev- 
amma D, 8 


i Varghese Kalliath, 
M, Kumaran, T. N. Sarala, 
Iwambharan and S. Chandrasenan, 
Respondent. 


BALAKRISHNA RADI, J.:— The 
Kefendant in O. S. No. 108 of 1965 on the 
file of the Additional Subordinate Judge’s 
Court, Ernakulam has brought this ap- 
peal against the preliminary decree pass- 
ed by the lower Court in the said suit 
(The respondent herein is the plaintiff in 
the action and the relief claimed in the 
suit is that the defendant should be ask- 
ed to render accounts in respect of a 
transaction of sub-contract which had 
-been entered into as between the plain- 
tiff and the defendant and that a decree 
should be passed in favour of the plain- 
tiff for recovery of such amounts as may 
be found due on rendition of accounts. 
‘The plaintiff had valued the said relief 
of accounting under Section 35 of the 
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Court-fees Act at Rs. 50,000/- and paid . 
tthe court-fee on that basis. The lower 
Court has passed a preliminary decree 
directing taking of accounts in respect 
of the transaction o- sub-contract refer- 
red to in the plaint and it is against the 
said decree that this appeal has been 
preferred by the defendant. 

2. When the appeal came yp for 
hearing the learned advocate appearing 
for the respondent-plaintiff raised a pre- 
liminary objection that proper court-fee 
has not been paid on the memorandum 
of appeal. After hearing both sides we 
‘are satisfied that this objection has to be 
upheld. 


3. The appellant has valued . the 
subject-matter of the appeal at Rs. 300/- 
and paid a court-fee of only Rs. 30/- on 
the said basis. As already noticed, the 
relief of accounting had been valued by 
the plaintiff in the Court below at Rupees 
50,000/- and court-fee was paid on the 
plaint on the basis of that valuation. 


4. It is argued on behalf of the 
appellant that the subject-matter of the 
‘appeal is incapable of valuation and that 
Hust as in the case of a plaintiff who is 
at liberty to place Lis own valuation on 
the relief of accounting while instituting 
a sult for accounts, the defendant who 
files an appeal against a preliminary de- 
eree for taking accounts is also equally 
free to put his own valuation on the 
subject-matter of the appeal. In sup- 
port of: this contention, counsel for the 
appellant relied very strongly on the ob- 
servations made by Sulaiman, J. in the 
decision reported: in Chunnj Lal y. Sheo 
Charan Lal, AIR 1925 All 787. In that 
‘case which arose under the Court-fees 
Act of 1870 it was held by the learned 
Judge on a consideration of the relevant 
provisions of that enactment that in an 
appeal from a preliminary decree in a 
suit for accounts the appellant is entitled 
to fix his own value for the relief he 
wlaims and is not bound by the valua- 
tion put by the plaintiff in the suit, 


5. The above view has not how-~ 
ever been accepted as correct in subse« 
quent rulings of several of the other 
High Courts in India In two Full Bench 
decisions of the Madras High Court it 
has been held that in a suit filed for ac- 
counts the valuation made by the plain- 
tiff is binding upon the defendant when 
the defendant appeals against the whole 
‘of the decree passed by the Court of first 
instance directing an account to be taken. 
See Srinivasacharlu v. Perindevamma, 
ILR 39 Mad 725 = (AIR 1917 Mad 668) 
(FB) and In re Dhanukodi Navyakkar, 
‘ATR 1938 Mad 435 (FB). The ruling of 
Sulaiman, J. in AIR 1925 All 787 was re- 
ferred to by the learned Judges of the 
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1938 Mad 435 (FB) and after adverting 
to the reasoning contained in the said 
judgment the Full Bench did not find it 
possible to agree with the said decision. 


‘The Full Bench therefore adhered to the ` 


view taken in the earlier rulings of the 
Madras High Court that when a defen- 
dant-appellant appeals against the preli- 
minary decree in a suit for accounts and 
challenges the whole of the said decree 


he has to value the subject-matter of the , 


appeal. namely the relief of accounting, 
in the same manner in which it had been 
valued by the plaintiff. The view taken 
by the Madras High Court was accepted 
and. adopted by the High Court of Bom- 
bay in Potchalal Ranchhod v. Umedram 
Kalidas, AIR 1928 Bom 476 and by the 
Nagpur High Court in Sheoram v. Atma- 
ram, AIR, 1943 Nag 13. 


6. In a recent decision of the 
Bombay High Court in Dattatraya Nagesh 
v. Ganesh Raghunath, AIR 1959 Bom 
495 the entire case law relating to the 
aforesaid matter has been discussed and 
a Division Bench consisting of Shah and 
V. S. Desai, JJ. held that “once the 
[valuation of the subject-matter is fixed 
by the plaintiff by valuing the claim for 
purposes of court-fee in the manner 
permitted to him by the legislature, that 
valuation of the subject-matter must in 
the absence of any provision justifying. 
a departure enure for the entire proceed- 
ing in the suit and if the defendant de- 
sires to challenge the whole decree pass- 
ed by the trial Court, the defendant must 
accept that valuation”. It was further 
jheld that it is not open to the defendant 
in an appeal against a preliminary de- 
cree for accounts where the whole de- 
cree ig under challenge, to alter the 
valuation of the subject-matter made by 
\the plaintiff for purposes of court-fee. 


7. Counsel for the appellant re- 
ferred us to two decisions of the Ran- 
voon and Rajasthan High Courts report- 
ed in AIR 1931 Rang 146 (FB) and AIR 
1958 Raj 144 respectively wherein the 
decision of Sulaiman. J. in AIR 1925 All 
787 has been followed. With due res- 
pect we do not find it possible to accept 
these decisions as laying down the cor- 
rect law. 


8. We are in complete agreement 
with the view expressed by the Division 
Bench of the Bombay High Court in AIR 
1959 Bom 495 accepting as it does the 
principle laid down in the Full Bench 
rulings of the Madras High Court re- 
ported in AIR 1938 Mad 435 and ILR 39 
Mad 725 = (AIR 1917 Mad 668 (FB) ). 
Accordingly we hold that the court-fee 
paid by the defendant-appellant on the 
memorandum of appeal is not adequate, 


t 
't 
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Full Bench who decided. the case in AIR ’ 


fhe Ae LVs 


Inasmuch as the appellant is challeng- 
ing the entirety of the preliminary de- 
cree passed by the Court below uphold- 
ing the plea of the plaintiff for the grant 
of the relief of rendition of accounts, the 
‘appellant has to pay court-fee on the 
valuation .of the said subject-matter as 
fixed in the plaint, namely Rs. 50,000/-. 


9, We allow the appelant two 
weeks’ time from today to pay the deficit 
court-fee. Post the appeal for further 
orders on 25-1-1974. ; 

Appeal dismissed, 
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P. SUBRAMANIAM POTI, J. i 
_Kanjirakkade Koya, Petitioner v. 
Union of India and another, Respondents. 


O. P. No. 1550 of 1971, D/- 27-11- 
1973. 


Index Note:— (A) Laccadive, Mini- 
coy and Amindivi Islands (Restrictions 
on Entry and Residence) Rules (1967), 
Rule 3 — Right to move about freely 
within territory of India — Do the res- 
trictions imposed by rules violate Art. 19 
(1), (d) of the Constitution? No. (X- 
Ref :— Rules 4, 6, 7). 


Brief Note:— (A) The petitioner be- 
ing a resident of the island was not gov~ 
erned by the restrictions. No permit 
Was required to be possessed by him 
either for entry or for any residence. 
Therefore it cannot be said that the peti-~ 
tioner’s right of movement was in any 
way infringed. (Para 10) 


Even assuming that investigation 
into the question of infringement of 
Article 19 (1) (d) of the Constitution is 
relevant in this case, on an assessment 
of the nature and scheme of the Rules 
and its context and setting, it cannot be 
said that the Rules lay down any un- 
reasonable _ restrictions. (Para 11) 


The purpose of the rules is to pro- 
teet the islanders (declared as Scheduled 
Tribes) from exploitation by the main- 
landers and also to lay down restrictions 
in the interests of the security of the 
State. The restrictions to the extent 
warranted by the objective cannot be 
said to be unreasonable unless it be that 
the manner of imposing and enforcing 
such restrictions is unnecessarily onera 


ous. AIR 1957 Mad 433, Rel. on. | 
: (Paras 11, 12. 13, 14) 
Cases Referred: Chronological Paras 


AIR 1957 Mad 433 = 1956-2 Mad Lẹ 
361, Bamban v. Island Inspecting 
Officer 16 


CR/CR/B6/74/MBR 


19/4 


P. K. Shamsuddin and K. A. Abdul 
Salam, for Petitioner: C. Sankaran Nair, 
for Respondents, 


ORDER :— The petitioner, a citizen 
of India and a native of Androth 
Island which is one among the group of 
Islands in the Union Territory of Lac- 
cadive, Minicoy and Amindivi Islands, 
challenges Section 9 of the Laccadive, 
Minicoy and Amindivi Islands (Laws) Re- 
gulation 8 of 1965 and Rules 3 to 9 and 
14 of the Laccadive, Minicoy and Amin- 
divi Islands (Restrictions on Entry and 
Residence) Rules, 1967 (for convenience 
referred to in this judgment as Regula- 
tion and Rules respectively) and parti- 
cularly seeks a mandamus directing the 
Administrator of such Union Territory 
to forbear from interfering with the 
right of the Advocate of the petitioner 
to move freely throughout the Union 
Territory of Laceadives. The Androth 
island is one among the group of islands 
generally called as Laccadive Islands. 
Agati, Kavarati and Kalpenj are the other 
main Islands in this group. These are 
coral reefs situate in the Arabian Sea 
away and west of the western shores of 
the mainland. These Islands became 
part of the British Empire in 1909. The 
Islands are accessible to the mainland 
by Ships regularly plying in the route. 
‘The natives of these Islands are educa- 
tionally and economically backward. 
The area is directly under the Union 
Government as its territory and is one 
where considerable attention is bestowed 
in: the matter of development. Entry 
into these Islands was restricted from 
very early times. Even under Regula- 
tion 1 of 1912 as amended later by Re- 
gulation 1 of 1926, the residence of non- 
islanders in these islands was regulated 
with a view to see that there was no ex- 
ploitation of the Islanders by the. main- 
landers. The land available to the is- 
landers was very limited and it was 
necessary to preserve this to them. The 
Madras Regulation 1 of 1912 was later 
abrogated and Regulation 8 of 1965 was 
enacted. Section 9 of the Regulation 
enabled the Administrator of the Union 
Territory of Laccadive, Minicoy and 
Amindivi Islands to make rules with the 
previous sanction of the Central Govern- 
ment imposing reasonable restrictions In 
the interests of the general public or for 
the protection of the interests of any 
scheduled tribe on the right of any per- 
son who was not a native of the islands 
to visit or reside in the islands. Rules 
were framed in exercise of the powers 
So conferred and these are the Lacca~ 
dive, Minicoy and Amindivi Islands (Res- 
trictions on Entry and Residence) Rules, 
1967. 
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Ze The petitioner avers that he 
was the complainant in C. C. 1 of 1971 
on the file of the Judicial] First Class 
Magistrate, Androth, that the complaint 
was presented through an Advocate of 
Calicut Sri P. M. Mohammed Ali when 
he visited the island in March 1971 for 
appearing in another case, that the ser- 
Vices of the Counsel was sought by him 
even later in the case but counsel was 
unwilling to go over to the islands for 
the reason that in order to visit the is- 
land it was necessary that he should seek 
a permit and abide by the restrictions 
under the rules which he was not will- 
ing to subject himself to. It is for this 
reason that the petitioner complains that 
the Rules operate as an infringement 
on the fundamental rights of the peti- 
tioner and therefore ought to be struck 
down as unconstitutional. 


3. At the hearing counsel Sri 
Shamusuddin fairly conceded that the 


LETS. 1-4] 


attack can be only to the Rules and not 


to Section 9 of the Regulation since that 
section enables only the imposition of 
reasonable restrictions in the interests 
of the general public or for the protec- 
tion of the interests of the scheduled 
tribes and these restrictions are saved 
under Article 19 (5) of the Constitution. 
The complaint is really that the Rules 
framed pursuant to these powers are not 
Rules imposing reasonable restrictions 


‘either in the interests of the general 


public or for the protection of the inte- 
rests of any scheduled tribe. That is 
the only question urged at the hearing 
before me and therefore I am confining 
the consideration in this case to that 
question only. 


4. It may be profitable to refer 
to the scheme of the Rules. Rule 3 pro- 
hibits the entry or residence in the is- 
lands, after the commencement of the 
Rules, of any person who is not a native 
of the islands except under and in ac- 
cordance with a permit issued by ithe 
competent authority. Such permit is not 
necessary in respect of persons who had 
taken up permanent residence in the is- 
lands at any time before the commence- 
ment of these rules and members of the 
families of such persons nor is it neces- 
sary for the members of the Armed 
Forces of the Indian Union entering the 
islands on duty. Persons serving in con- 
nection with the administration of the 
islands proceeding to the islands on offi- 
cial duty and members of their families 
were also not required to obtain per- 
mits. Rule 4 provides that the permit is 
to be issued, renewed or endorsed by the 
competent authority whether it be a 
permit for entry or for residence. The 
period of the residence was to be speci- 


` 
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fied in the permit. “Competent autho- 
rity” within the meaning of Rule 4 has 
been defined in Rule 2 (b) as meaning 
such officer serving in connection with 
the administration of the islands as may 
be empowered by the Administrator, by 
order, to perform those functions under 
the rules. Rule 6 provides. that a per- 
mit issued on application under Rule 5 
in Form I may be renewed or endorsed 
on an application made in Form IL and 
submitted through the nearest ‘Registra- 
tion Officer at least 15 days in advance of 
the date on which the permit is due to 
expire, or the date with effect from 
which . such endorsement is required. 
Renewal is permitted only thrice after 
which the permit has to be surrendered 
and fresh permit obtained. Rule 6 (3) 
is important in that it provides that 


where an application for the renewal or | 


endorsement of a permit is made under 
sub-rule (1) or where a permit has been 
surrendered under the proviso to that 
sub-rule, the Revistration Officer shall 
‘issue to the holder thereof a temporary 
permit in Form IV. Therefore, in between 
the time of application for renewal and 
the actual renewal a temporary nermit 
has necessarily to be granted under 
Rule 6 (3), The procedure for granting 
the permit is contained in Rule 7. The 
competent authority would call for addi- 
tional information or make such inquiry 
as he deems necessary for disposing of 
such application. In case he was not grant- 
ing permit he has to issue notice to the 
applicant to give a reasonable oppor- 
tunity to represent his case. The rejec- 
tion, if any, must be by an order in writ- 
ing. He is also bound to record reasons 
in writing and such reasons should indi- 
cate that he is satisfied that it is neces- 
sary so to do in the interests of the gene- 
ral publie or for the protection of the 
interests of any scheduled tribe. .A copy 
of the order of rejection together with a 
- brief statement of the reasons has to be 
forwarded to the applicant. 


5. The holder of a permit shall 
not enter or leave an island otherwise 
than at such port as may be specified 
therein and entry shall be only to such 
island or islands as the permit relates to. 
The Registration Officer for the purpose 
of the Rules is to be appointed by the 
Administrator and the Registration Offi- 
cer maintains a register of the permits. 
The holder of a permit shall, as soon as 
possible and in any case within 24 hours 
after his arrival in any island, report 
with his permit to the nearest Registra- 
tion Officer who is bound to enter in the 
permit the date and time of arrival of 
the holder in the island. So is the case 
with departure, 
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6. The permit granted is liable 
to cancellation if the holder is convicted 
of an offence under the rules or has 
acted or, in the opinion of the compe- 
tent authority, conducted himself in a 
manner prejudicial to the interests of 
the general public or -of any Scheduled 
tribe in a manner which is likely to dis- 
turb the, peace and tranquillity in the 
islands, Against the order of cancellation 
an appeal Hes to the Administrator 
and pending disposal of the appeal he 
may continue to reside in the islands. 
This, in short. is the scheme of the Rules. 


7. It is evident from the scheme 
of the Rules that the competent autho- 
rity has to be moved for the issue of a 
permit. No fee is prescribed for such 
application. According to the counter- 
affidavit, though these rules have been 
in force for a number of vears now, 

ere was not even a single instance | 
where the application for permit had 
been refused. This is pointed out to show 
that no power of arbitrary refusal is 
reserved in the competent authority but 
that only considerations concerning the 
interests of the general public and the 
interests of the scheduled tribe would 
weigh with the authority when an ap- 
plication for permit is disposed of. In. 
fact the petitioner’s case is also not that 
when- his counsel sought a permit to go. 
over to the islands such permit was not 
obtained or that it would not be sq ob- 
tained in the future. The complaint is 
that the procedure relating to the appli- 
cation for permits, reporting before the 
Registering Officer when arriving in the 
islands- and before leaving the islands, 
the obligation to seek renewal 15 days 
ahead are all onerous conditions which 
amount to unreasonable restrictions on 
the fundamental rights of the petitioner. 


8. The petitioner has produced 
Exhibit P-1, a permit issued to his coun- 
se] whom he had engaged for his case. 
It is said that before the counsel ap- 
plied for the permit and obtained the 
same he wrote a letter to the Secretary 
to the Administrator and therein he 
stated that as a citizen of India he had 
a right under Article 19 (1) (d) of the 
Constitution of India to move freely 
throughout the territory of India. A 
copy of the letter is Exhibit P-2. He 
was then told that he has to apply for 
a permit as laid down in the Rules. That 
reply is Exhibit P-3. A letter from the 
counsel to the petitioner, Exhibit P-4, is 
produced by the petitioner to show that 
his counsel was not willing to go over 
to the island as he felt that the restric- 
tions on the legal practitioner are high- 
ly objectionable, unreasonable and in 
effect mainly intended to deny legal] as- 
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sistance to the islanders. This has been 
met in the counter-affidavit filed on be- 
half of the respondents, the Union of 
India as well as the Administrator. The 
Administrator who is the deponent of 
the counter-affidavit avers that the evi- 
dence available shows that several advo-~ 
cates went over to the islands to con- 
duct their cases, and the attempt by 
Exhibits P-2 to P-4 was only to build up 
a case indicating an invasion of the peti- 
tioner’s fundamental rights. It is said 
that Exhibit P-4 letter is no more than 
a device intended to make out a case of 
infringement. 


9, At the hearing the main con- 
tention was that the petitioner’s funda- 
mental right to move about freely with- 
' in the territory of India has been in- 
fringed. In paragraph 1f of the peti- 
tion the petitioner seeks to strike down 
these Rules on the ground that they 
violate Article 19 (1) (d) of the Constitu- 
tion which guarantees to every citizen 
the right to move freely throughout the 
territory of India. Restrictions imposed 
by the Rules are said to be unreasonable 
restrictions on the free movement of a 
citizen and made neither in the interests 
of the security of the State nor public 
order or morality. They are said to be 
not restrictions justifiable with reference 
to clauses 2 to 6 of Article 19 of -the 
Constitution of India. 


10. The petitioner is not one who 
is governed by the restrictions he being 
a resident of the island. No permit is 
required to be possessed by him either 
for entry or for any residence. There- 
fore it cannot be said that the petitioner’s 
right of movement has in any way been 
infringed and therefore it appears to me 
that the plea of infringement of Art. 19 
. (1) (d) of the Constitution of India will 

- inot be available to the petitioner. 


11. Even assuming that investiga- 
tion into the question of infringement of 
‘Article 19 (1) (d) of the Constitution is 
relevant in this case, on an assessment 
of the nature and scheme of the Rules 
and its context and setting, I do not 
think that these rules lay down anv un- 
reasonable restrictions. The purpose of 
these Rules is said to be to protect the 
islanders from exploitation by the main- 
landers and also to lay down restrictions 
= interests of the security of the 

ate, 


12. It is not disputed that the is- 
Janders are scheduled tribes. Article 19, 
clause (5) envisages reasonable restric- 
tions in the interests of Scheduled Tri- 
bes being made and also reasonable res- 
trictions being imposed in public inte- 
rest. The islands, it is said. are econo- 
mically and socially very backward and 
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it was after careful study of the stua- 
tion and on the basis of the facts avail- 
able that it was felt that special protec- 
tion had to be extended to the islanders. 
Laccadive, Minicoy and Amindivi Islands 
{Protection of Scheduled Tribes) Regula- 
tion, 1964 was therefore enacted in exer- 
cise of the powers conferred by Art. 240 
of the Constitution of India. The Is- 
landers have been declared as Scheduled 
Tribes in the Constitution (Scheduled 
Tribes) (Union Territories) Order 1951. 
This Regulation, inter alia. prohibited 
persons other than a member of the 
Scheduled Tribe from acquiring any inte- 
rest in land in the islands. If restrictions 
be necessary on the exercise of the rights 
of citizens to go over to settle in parti- 
cular areas or acquire property in such 
areas, for the benefit of the backward 
people of those areas such restrictions 
may be justified. The limitations on the 
availability of land in the islands will 
Hustify the restriction settling therein 
concerning mainlanders. The agricul- 
tural economy being poor and the mar- 
keting facilities being scanty, unless pro- 
perly regulated there is real .danger of 
economic exploitation from traders and 
unscrupulous speculators. Reference is 
made by the Administrator to the report 
of a Special Officer appointed by the 
Government of Madras in 1952. Sri 
S. Y. Krishnaswamj who was the Spe- 
cial Officer noticed the economic an 
social condition of the islanders and re- 
ported about the low standard of life, 
the saturation point reached by the popu- 
lation and recommended that migration 
to the islands was not desirable. It was 
also pointed out that the incursion of 
destitute mainlanders had given rise to 
serious problems of unemployment in the 
islands like Agathi, Kadamat and And- 
roth. He recommended that the exist- 


- ing orders by which the mainlanders’ had 


to obtain permit to travel to the islands, 
being salutary should be continued. 
There has been increase in the population 
of these islands even thereafter as seen 
from the 1971 Census report. It is said 
to be the third in density of population 
among the Union Territories in India. 
‘All these factors seem to justify the 
State’s policy in imposing: restrictions so 
as to regulate the entry and residence of 
people in these islands. The objective 
of these restrictions jig not to prevent the 
entry of persons like. the petitioner’s 
counsel or the routine visitors to the is- 
lands, but to check. the unrestricted entry 
or residence of those, whose entry or re- 
sidence without any regulation may be 
prejudicial to the islanders. It appears that 


restrictions to the extent it is warranted 
by this objective cannot be said to be 
unreasonable unless it be that the manner 
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of ‘imposing -ànd enforcing such restric- 
tions is unnecessarily onerous. It can- 
mot also be said that there is no sub- 
stance in the plea that these islands be- 
ing scattered in the Arabian Sea far out 
from the coast line of India. are of great 
strategic importance and therefore the 
entry or residence of people in these is- 
lands must be subject. to regulation in 
the interests of the general public. 
Whether such sensitive areas should re- 
ceive a special treatment is a matter in 
the realms of policy and it is not for 
this Court to adiudge the wisdom or 
propriety of such policy. 


13. It is the provision in Rule 6 
that a renewal is to be applied for 15 
days prior to the date from which the 
permit is to be renewed which has come 
up for criticism by learned counsel. Ac- 
cording to him this is a condition im- 
possible of compliance. Counsel also 
contends that the reporting before the 
Registration Officer within 24 hours after 
arrival and the reporting before depar- 
ture are very onerous conditions. I do 
not think this is so. It is not sufficient 
if a permit is issued and the person who 
obtains the permit has no further. obli- 
gation to act in terms of the permit. It 
is natural that the holder of a permit has 
to report about his entry. I do not 
think that it is in any way an onerous 
condition to insist upon reporting before 
a Registering Officer. It has not been 
shown that even in the case of the peti- 
tioner’s counsel he had any difficulty in 
the matter of reporting or that there 
were circumstances justifying the Court 
to hold that the condition is so un- 
reasonable because of the way it was 
enforced. As to the contention that re- 
newal has to be applied for 15 days be- 
fore the day from which the permit 1s 
to be renewed Rule 6 (3) is the answer. 
Where an application for the renewal or 
endorsement of a permit is made under 
sub-r. (1) or where a permit has been sur- 
rendered under the proviso to that sub- 
rule, the Registration Officer shal] issue 
to the holder thereof a temporary per- 
mit, and that would be sufficient pro- 
tection. 


14. The result is that I do not 
think that there is anything in the rules 
which would constitute an infringement 
of Article 19 (1) (d) of the Constitution 
of India. 


15. Though in the Original Peti- 
' tion it is urged that Article 21 of the 
Constitution guarantees that no person 
shall be deprived of his life or personal 
liberty except according to procedure 
established by law and the_ requirement 
of a permit for entry of mainlanders in- 
cluding the counsel who may be engaged, 
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violates Article 21 of the Constitution, 
it has nct been attempted to be argued 
in that manner. Moreover, in the face 
of the facts stated in the counter-affi- 
davit indicating that no permit has ever 
been refused and that counsel who are 
engaged are freely coming to the islands 
to conduet the cases on behalf of the 
clients, it is too far-fetched to say that 
there is any violation of Article 21 of the 
Constitution. In fact no proper founda- 
tion has been laid for such a plea, 


aa 


. 16. Before concluding I may 
motice a decision of the Madras High 
Court-reported in Bamban v. L I. Of- 
cer, AIR 1957 Mad 433. Section 33 of 
the Regulation 1 of 1912 which was then 
in force enabled an order to be passed 
under Section 33 of the Act requiring 
persons to leave the islands and prohibit- 
ing them from visiting or taking up resid- 
ence in the islands of which they were 
mot natives. Certain persons who were 
residing in the islands were directed to 
leave the islarids by an order passed 
ander S. 38 of the Act. That was chal- 
denged before the Madras High Court 
and consequently the provision enabling 
the exercise of that power was also: chal- 
denged. The learned Judges after re- 
ferring to the conditions of the islanders 
in these islands, said—.- 


“From this two matters are clear, 
viz. (1) that the density of the popula- 
tion in the islands has reached almost 
the saturation point and (2) that the in- 
habitants are So backward that it is 
necessary to impose considerable restric- 
tion upon the character of the main- 
landers proceeding to or staying in the 
islands. In these circumstances we con- 
sider that even the. imposition of a com- 
plete prahibition of mainlanders visiting 
the islands or remaining there would not 
ibe beyord the competence of the law. 
As we have reached this eonclusion on 
the peculiar facts and the situation we 
do not consider it necessary to set out or 
discuss the decisions relied on by the 
learned counsel for the petitioners, which 
deal with the movement of Citizens of 
India within the territories pf the Union 
governed by ordinary laws and the res- 
trictions which could reasonably be 
placed upon such movement.” 


17. The question whether, the 
restrictions are reasonable within the 
meaning of that term in Article 19, 


clause (5) of the Constitution has to be 
decided in the circumstances of the case 
and having considered those circum- 
stances I do not think that it is neces- 
sary, as the Madras High Court said, to 
refer to the decisions on this noint. 
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In the result, the Original Petition 
is dismissed. Parties are directed to 
suffer costs, 

Petition dismissed. 
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Prabhakaran, Appellant v. Bhavani 
and others, Respondents. 


Second Appeal No. 829 of 1971, D/- 
13-11-1973. 
Index Note:—- (A) Specific Relief 
- Act (1963), Section 16 (c) — Specific per- 
formance of contract — Absence of aver- 
a as laid down in Section 16 (c) — 
ect, 


Brief Note:— (A) An averment in 
the plaint with regard to the willingness 
and readiness of the plaintiff to perform 
his part of the contract is essentia] to 
sustain-an action for specific perform- 
ance. In absence of such an averment 
the suit for specific performance of con- 
tract cannot be decreed. 1969-2 SCWR 
347 and 1970 Ker LT 245 and A. S. No. 
65 of 1967 (Ker). Rel. on. (Paras 3, 4) 


Cases Referred: u Chronological Paras 


1970 Ker LT 245 = 1970 Ker LJ 112, 
Ramakrishna Panicker v. Krishna 
Pillai 4 

(1969) 2 SCWR 347 = (1970) 1 SCR 921, 
Ouseph Varghese y. Joseph Aley 2 

(1967) A. S. No. 65 of 1967 (Ker) 4 


K. N. Narayanan Nair and K. 
Chandrasekharan, for Appellant; K. G. 
Devarajan, for Respondents. 


JUDGMENT :— The appellant-plain- 
tiff sued for enforcement of Ext.-P1, an 
agreement he entered into with the ~de- 
fendants in this case whereby the de- 
fendants agreed to sell the plaint schedule 
property to the plaintiff for a total con- 
sideration of Rs. 225/-. The plaintiff 
paid in advance an amount of Rs. 125/-, 
and the contract was to be performed 
within one year from the date of the 
agreement. Since there was no move on 
the part of the defendants to perform 
their part of the contract the plaintiff 
issued Ext.-P4 notice. which was addres- 
sed only to the ist defendant though in 
the body of the notice all the three de- 
fendants were specifically named. Ext. 
P4 was returned with the endorsement 
that the addressee refused to accept it. 
The suit was laid for specifically enforc- 
ing the agreement for conveyance. The 
defendants resisted the action on various 
grounds, most of which, if not all, were 
false. The trial Court decreed the suit, 
but on appeal by the defendants the 
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lower appellate Court took the view that 
there cannot be a decree for specific per- 
formance inasmuch as the plaint does 
not contain the necessary averments as 
laid down in Section 16 (c) of the Speci- 
fic Relief Act. The plaintiff was. there- 
fore, awarded a decree only to realise 
the advance paid with interest thereon. 

2. The short question for decision 
is whether the relief sought for with 
respect to specific performance should 
fail for want of proper pleadings in this 
case. The position at law is fairly 
clear. Section 16 (c) of the Specific Re- 
lief Act, 1963 is extracted below: 

16. Specific performance of a con- 
tract cannot be enforced in favour of a 
person—. 


x x x x X ; 

(c) who fails to aver and prove that - 
he has performed or has always been 
ready and willing to perform the essen- 
tial terms of the contract which are to 
be performed by him. other than terms 
the performance of which has been pre- 
vented or waived bv the defendant. 


Explanation.— For the purposes of 
clause (¢c),— 

(i) where a contract involved the 
payment of money, it is nos essential 
for the plaintiff to actually tender to the 
defendant or to deposit in Court any 
money excépt when so directed by the 
Court. 

(ii) the plaintiff must aver perform- 
ance of, or readiness and willingness to 
perform. the contract according to its 
true construction.” 

In Ouseph Varghese vy. Joseph Aley, 
1969-2 SCWR 347 the Supreme Court 
held as follows: 


CE OE OE E E E EEE 


He must further plead 
that he has been and is still ready and 
willing to specifically perform his part 
of the agreement. In the absence of such 
an allegation the suit is not maintain- 
able. In the present case the plaintiff 
did not plead either in the plaint or at 
any subsequent stage that he was ready 
and willing to perform the agreement 
pleaded in the written statement of the 
defendant. A suit for specific perform- 
ance has to conform to the requirements 
prescribed in Forms 47 and 48 of the 1st 
Schedule in the Civil Procedure Code.” 
(See the headnote) 


I was taken through the plaint in this 
case. Paragraph 1 recites as to how the 
defendants obtained the property. Para- 
graph 2 mentions the factum of the ex- 
ecution of Exhibit P-1 aş also its con- 
tents. Paragraph 4 avers that the de- 
fendants have not performed their part 
of the contract and that they are trying 
to sell the property to third parties. 
Paragraph 5 avers that the plaintiff de- 
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manded the defendants to sell the pro- 
perty through mediators as well as by 
registered notice dated 24-6-1966 and 
that the defendants have not acceded 
thereto. Paragraph 6 sets out the cause 
of action. These are the only averments 


in the plaint to sustain the praver for 
specific performance, 
3 I may, as canvassed by the 


learned counsel for the appellant, put a 
very liberal interpretation on the plaint. 
But I find that any amount of liberal ap- 
proach on my part cannot supply the in- 
herent lacuna in the plaint. It is not 
possible to hold in view of Section 16 (c) 
of the Specific Relief Act as also by the 
dictum laid down by the Supreme Court 
in the above mentioned decision that a 
pleading in the plaint to the effect that 
the plaintiff js always ready and willing 
to perform his part of the contract is an 
empty formality. The legislature has 
chosen to make a positive provision in 
the statute to the effect that such an 
averment is necessary for granting a de- 
cree for specific performance. Even by 
the utmost straining of the averments in 
the plaint it is not possible to spell out 
that the plaintiff has signified his willing- 
ness to perform the contract at all 
times. It was apparently because of this 
difficulty that the learned counsel for 
the appellant wanted me to treat Exhi- 
bit P-4 notice ag part of the plaint. It is 
doubtful whether such a course jis per- 
missible in view of the decision of the 
Supreme Court.as also of the contents 
of Section 16 (c) of the Specific Relief 
Act. Nevertheless I may refer to Exhi- 
bit P-4 as well. The first difficulty with 
regard to-that notice is that though the 
body of the notice mentions all the three 
defendants it was specifically addressed 
only to the 1st defendant. If the notice 
was received by the Ist defendant pro- 
bably ‘one can say that the other defen- 
dants must’ be credited with the know- 
ledge of the contents of the notice. What 
happened in this case was that the notice 
was returned unserved on the ground 
that the addressee refused to accept. 
That being the state of affairs it has to 
be doubted whether Ext. P-4 is in that 
sense a notice to defendants 2 and 3 In 
this case. At any rate, when once the 
motice was returned unserved the plain- 
tiff should have been all the more care- 
ful in averring in the plaint his readi- 
ness and willingness to perform his part 
of the contract. I may go a step fur- 
ther and presume for the sake of the 


learned counsel for the appellant that. 


Exhibit P-4 is a valid notice against all 
ithe defendants herein. Even then I 
cannot find any improvement in the post- 
tion as far as the plaintiff in this suit is 
eoncerned. In Exhibit P-4 also one 
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would search in vain to find an aver- 


ment that the plaintiff was ready and 


willing to perform his part of the con- 
tract. Thus even the notice cannot cure 
the defect in the plaint. No wonder the 
flower appellate Court refused to decree 
specific performance. 


4. The learned counsel for the 
appellant brought to my notice the deci- 
sion reported jin Ramakrishna Panicker 
v. Krishna Pillai, 1970 Ker LT 245. I 
do not think that that decision lavs down 
any proposition which runs counter to 
what I have held now. The Supreme 
Court’s decision cited above was follow- 
ed by a Bench of this Court in A. S, No. 
65 of 1967 (Ker) taking the view that the 
averment with regard to the willingness 
and readiness of the plaintiff to perform 
his part of the contract is indeed essen- 
tial to sustain an action for specific per- 
formance. 


The appeal fails and it is hereby dis- 
missed. In the circumstances of the case 
T make no order as to costs. ; 


Appeal dismissed. 
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Paul alias Varkey, Petitioner v. 
Narayansn and another, Respondents. 


Civil Revn. Petn. No. 1208 of 1972, 
D/- 23-10-1973, . 


Index Note :— (A) Civil (P. C. (1908), 
Order 39, Rule 2 — Temporary injunc- 
tion — Land owner seeking it against 
kudikidappukaran — If Civil Court juris- 
Wiction is excluded in view ‘of Kerala 
Land Reforms Act — (X-Ref:— Tenancy 
Laws —— Kerala Land Reforms Act (1 of 
1964), S. 125 (3)) — (X-Ref:— Speci- 
fic Relief Act (1963), S. 37). 


Brief Note:— (A) The Kerala Land 
Reforms Act nowhere confers an abso- 
Jute immunity on a kudikidappukaran 
against processes of the Civil Court. It 
only protects him from eviction from 
his kudikidappu. Any interference by 
him with the landowners’ possession and 
enjoyment of the land excluding the 
Kudikidappu site is certainly liable to be 
checked by a Civil Court injunction. 


When a landowner seeks injunction 
against such interference the question 
involved viz. whether the kudikidappu- 
karan is entitled to cause that interfer- 
ence is mot one referable to the land 
tribunal under Section 125 (3) of Kerala 
Land Reforms Act (1 of 1964). 

: (Paras 4 and 5) 
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Index Note :— (B) Civil P. C. (1908), 


Order 39. Rule 2 — Temporary injunc- 
tion — Order sought by Jandowner 


against ‘kudikidappukaran —' Permanent 
injunction already obtained by land- 
owner against same kudikidappukaran if 
and when no bar — (X-Ref :—Snpecific 
Relief Act (1963), Section 37). 


, Brief Note :— (B) Where a land- 
owner had obtained a permanent in- 
junction against kudikidappukaran res- 
training him from using the portion of 
the property beyond the kudikidappu 
site but thereafter the kudikidappukaran 
expanded the kudikidappu site and also 
interfered with the landowners’ use of 
his portion of the property, a fresh cause 
of action has accrued to the landowner 
to claim an injunction. This relief the 
landowner cannot get by execution of 
the decree for permanent injunction and 
thus his suit for an injunction will be 
maintainable. (Paras 2 and 3) 

Index Note :— (C) Tenaney Laws — 
Kerala Land Reforms Act (1 of 1964), 
Section 79-A — Pre-Act rights of kudiki- 
dappukaran to continue — If rights in 
respect of unauthorised structures en- 
wisaged, 

Brief Note:— (C) When a right to 
use a latrine situated outside the kudikid- 
- appu site is claimed by the kudikidap- 
pukaran but it has not accrued to him by 
custom, usage or agreement. S. 79-A has 
absolutely no application. (Para 6) 


S. Narayanan Poti and N. Sankara- 
subban, for Petitioner: N. Raghava 
Kurup, M. S. Narayana Pillai, S. R. Siva- 
raman and P. B. Radhakrishnan, for Res- 
pondents. 


ORDER :— The petitioner herein is 
the plaintiff in O. S. No. 501 of 1971 on 
the file of the Munsiffs Court, Cochin. 
The suit is for a permanent injunction 
restraining the defendants from inter- 
fering with the plaintiffs right to make 
use of the plaint schedule property for 
purposes of construction of buildings for 
industrial and residential purposes of 
the plaintiff after separately demarcat- 
“ing ten cents of land immediately sur- 
. rounding the kudikidappu of the defen- 
dants on which portion of the property 
the plaintiff does not want to put up any 
construction or interfere with whatever 
rights the defendants may have under 
the provisions of the Kerala Land Re- 
forms Act, 1963 (Act 1 of 1964). Pending 
the said suit the plaintiff moved the trial 
Court for the grant of a temporary in- 
junction restraining the defendants from 
obstructing the plaintiff in demarcating 
the ten cents of land by putting up fence 
separating the said portion from the rest 
of the property and using the remaining 
portion of the property for building pur- 
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poses of the plaintiff. The trial Court 
after hearing both sides and after bes- 
towing careful consideration on all the 
relevant aspects allowed the plaintiff's 
prayer for the grant of a temporary in- 
junction. From the said order the defen- 
dants preferred an appeal before the 
Subordinate Judge, Cochin. That appeal 
was disposed of by the Subordinate 
Judge under his judgment dated the 28th 
July, 1972, whereby he dissolved the 
order of interim injunction passed by the 
trial Court. The plaintiff has come up 
with this revision petition challenging 
the legality and correctness of the deci- 
rat rendered by the lower appellate 
ourt. 


2. The plaintiff had instituted an 
earlier suit — O. S. No. 349 of 1959 — in 
the Munsiff’s Court, Cochin praying for 


‘tthe grant of a permanent injunction res- 


training the same defendants from using 
any portion of the plaint schedule pro- 
perty beyond a radial distance of five 
koles from the kudikidappu building oc- 
cupied by the defendants. That suit was 
decreed by the trial Court and the said 
decree was also confirmed on appeal. In 
the order now under revision one of the 
main grounds stated by the Subordinate 
Judge for dismissing the plaintiff's ap- 
plication for temporary injunction is that 
the present suit instituted by the plain- 
tiff is not maintainable in law in view of 
the earlier decree already obtained by 
him against the defendants in O. S. No. 
849 of 1959 and the plaintiffs remedy is 
only to resort to proceedings -in execu- 
tion of the said decree under Order XXI, 
Rule 32 of the Civil Procedure Code. 


Another ground mentioned by the 
Subordinate Judge is that even if it is 
to be assumed that the suit is maintain- 
able, the question involved in the suit 
has to be referred to the Land Tribunal 
as per Section 125 (3) of Act 1 of 1964, 
since the defendants are kudikidappu- 
kars, and that the Civil Court has no 
power to grant any injunction against a 
kudikidappukaran. The defendants have 


' put forward a contention that they have 
a right to make use of a latrine and uri- 


nal which are now existing in the por- 
tion of the plaintiff's land in respect of 
which the relief of temporary injunction 
has been prayed for bv the plaintiff, in 
view of Section 79-A of the Land Re- 
forms Act which lavs down that a kudi- 
kKidappukaran is entitled to all rights ac- 
crued to him by custom, usage or agree- _ 
ment and which he was enjoying im- 
mediately before the commencement of 
the Act. Adverting to this plea raised 
by the defendants the learned Subordi- 
nate Judge has observed in his judg- 
ment that the said question can be consi~ 
dered only after evidence is adduced and 


LJU FACE. tris. ZG} 
.Since: the latrine and urinal are now 
‘found in the property the status auo has 
tobe maintained till the disposal of the 
sult, It;is in the light of the above rea- 
soning that the Subordinate Judge has 
` proceeded’ to hold that the “plaintiff has 
no prima. facie case for the issue of an 
injunction.” 


3. I am constrained to observe 
that there iş no substance in any of the 
aforesaid grounds stated by the Subordi- 
nate Judge If only the learned Sub- 
Judge had taken trouble to look into the 
papers before him and find out the scope 
of the earlier suit O. S. No. 349 of 1959 
and the grounds stated by the plaintiff as 
to why he has been compelled to insti- 
tute the present suit, namely, that subse- 
quent to the decree in the prior suit, the 
defendants had expanded the plinth area 


of the kudikidappu and had also started 


interfering with the plaintiffs right to 
make use of the remaining portion of his 
property for purposes of construction of 
buildings for his own industrial and 
residential use, there should have been 
no difficulty for the Subordinate Judge 
to realise that a fresh cause of action has 
clearly arisen in favour of the plaintiff 
warranting the institution of the present 
suit. The relief claimed in the present 
suit cannot be secured by the plaintiff by 
his resorting to proceedings against the 
defendants under Order XXI, Rule 32, 
Civil P. C. in enforcement of the earlier 
decree passed in O. S. No. 349 of 1959. 
The first ground stated by the Subordi- 
nate Judge that the present suit is not 
maintainable is. therefore. manifestly er- 
roneous and unsustainable. 


å. Equally untenable is the fur- 
ther reason stated by the Subordinate 
Judge namely that the question involved 
in the present suit has to be referred to 
ig Land Tribuna] under Section 125 (3) of 
Act 1 of 1964 and that the Civil Court 
has no jurisdiction to issue an order of 
injunction. The plaintiff is not disputing 
in the suit the status of the defendants as 
kudikidappukars or their right to have 
the site of the kudikidappu assigned to 
them in conformity with the provisions 
contained in Act 1 of 1964. The ques- 
tion involved in the suit is only whether 
the kudikidappukars are entitled to pre- 
vent the plaintiff from making use of the 
remaining portion of the property after 
excluding an area of ten cents surround- 
ing the kudikidappu and there is ab- 
solutely. no scope for referring the said 
question to the Land Tribunal under 
Section 125 (3) of Act 1 of 1964., 


5e The view expressed by the 
Subordinate Judge that the Civil Court 
has no power to grant any injunction 
-Jagainst a kudikidappukaran is not cor- 
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rect or sound. None of the provisions 
in the Land Reforms Act confers on the 
Kudikidappukaran any absolute immu- 
nity against processes of a Civil Court. 
The Act has only conferred on the 
kudikidappukaran protection from evic- 
fion from his kudikidappu and enabled 
him also to purchase the rights of the 
owner of the land in respect of the site 
of the kudikidappu and an adjoining area 
of ten cents or less as specified in the Act 
depending upon the locality where the 
building jis situated. If a kudikidappu- 
karan tries to interfere with the rights 
of the owner in regard to the latter’s 
possession and enjoyment of the rest of 
the land he is certainly liable to be res- 
trained from doing so by an order of in- 
junction issued by a Civil Court. 


6. The last ground mentioned by 
the Subordinate Judge for holding that 
the plaintiff had not made out a prima 
facie ease is that the kudikidappukaran 
has claimed a right to use a urinal and a 
latrine situated outside the area of ten 
cents surrounding the kudikidappu and 
that this is a matter which can be consi- 
dered only after evidence is adduced and 
that the status qua has to be maintained 


“till then, since the latrine and. urinal are 


now found in the property. Admitted- 
ly, the urinal and the latrine referred to 
by the defendants were not in existence 
on the property when the decree in the 
former suit was passed on 14-10-1961; 
nor have the defendants a case that those 
temporary structures were put up by the 
defendants pursuant to any agreement or 
consent from the plaintiff. The resultant 
position is that they were merely un- 
authorised constructions put up by the 
defendants on the plaintiff’s land and in 
respect thereof no right can be said to 
have accrued to the defendants by cus- 
tom, uSage or agreement. Section 79-A 
of Act 1 of 1964 referred to and relied on 
by the Subordinate Judge can, therefore, 
have absolutely no application - to the 
case. 

7. Thus, it is clear that all the 
grounds mentioned by the Subordinate 
Judge for interfering with the order of 
the trial Court are incorrect and un- 
sustainable and that there was no iustifi- 
cation, at all, for dissolving the order of 
nporany injunction issued by the trial 

ourt. 


8. In the result, I allow this civil 
revision petition. set aside the judgment 
of the Subordinate Judge and restore the 
order of injunction issued against the 
defendants by the trial Court. The revi« 
sion petitioner will get his costs of this 
revision petition from the respondents. 


Petition allowed. 
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AIR 1974 KERALA 157 (V 61 C 50) 
V. P. GOPALAN NAMBIYAR AND G. 
VISWANATHA IYER. JJ. 

P. M. Mohamed Ali, Petitioner vV. 
Union of India and others. Respondents. 

O. P. No. 4780 ‘of 1971, D/- 28-6- 
1973. 

Index Note :— (A) Indian Telegraph 
Rules, 1951, Rule 414 — Rule not pro- 
viding for categorisation of applicants 
for telephone connection — But under 
instructions from Central Government — 
Categorisation made into O. Y. T., Spe- 
cial category, and General category for 
giving priority to applicants — If ultra 
vires. 

Brief Note:— (A) The exclusive 
privilege of supplying telephone con- 
nections to applicants vests in the Gov- 
ernment, and if the rules framed under 
the Telegraph Act do not provide for cer- 
tain matters, executive instructions can 
be issued by. the Central Government in 
respect of them and the only prohibition 
is that such instructions should not con- 
flict with or defeat any provisions of 
the Act or the rules. (Para 4) 


There being no rule regarding cate- 
gorisation of applicants. the instructions 
of the Central Government categorising 
the applicants in several categories for 
giving priority of telephone connections 
are not invalid or inoperative. (Para 4) 


Index Note:— (B) Constitution of 
India, Article 14 — Telegraph Act, 1885, 
Section 7 — Rules framed under — In- 


structions of Central Government for” 


categorisation af applicants for telephone 
connections if violative of Art. 14. 


Brief Note :— (B) The Government in 
administering the Telegraph Act and 
giving telephone connections to the ap- 
plicants therefore is only engaged in 
commercial activity. and is not carrying 
any sovereign functions. It has got the 
monopoly and the exclusive privilege in 
giving telephone connections. If in its 
opinion certain categories of applicants 
deserve special treatment Courts cannot 
interfere with it. If equals are treated 
unequally or unequals treated as equals 
there may be a case of discrimination. 
The rules which have been laid down 
under Section 7 are not to be understood 
as obliging the Centra] Government to 
give telephone connection to anybody if 
they think it not proper to do so. Such 
being the nature of the privilege that is 
given to the Central Government in the 
administration of the Telegraph Act. if, 
to control or to meet the demand for 
telephone connection any categorisation 
is thought essential and made by the au- 
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thorities, that cannot be attacked as: dis- 
criminatory. (Para, 5) 


Index Note:— (C) Indian “‘Telégraph 
eee 1951, Rule 116, if gives: „arbitrary 
right, 


Brief Note:— (Œ) The rule cannot 
be said to give arbitrary or unfettered 
right to refuse applications for telephone 
connection, but only gives a right to re- 
fuse an application. subject to the policy 
of the Act and the rules and the instruc- _ 
tions by which the authorities have cho- 
sen to be bound. (Para 5) 


Cases : Referred: Chronological Paras 


AIR 1972 SC 1546 = 1972 Lab IC 824, 
State of Haryana v, Shamsher Jang 
Bahadur 4 

AIR 1967 SC 1910 = (1968) 1 SCR 111, 
Sant Ram v. State of Rajasthan 4 


T. P. Mathai, for Petitioner: K. 
Prabhakaran, for Respondents. 
VISWANATHA IVER, J.:— The 


petitioner, an. Advocate residing at Al-- 
waye, applied in 1968 for telephone con- 
nection for his use. His application was 
registered in the waiting list of the Al- 


. waye Telephone Exchange and an en- 


dorsement evidenced by Exhibit P-1, 
dated 29-1-1968 was issued to him. He 
continued to be in the waiting list even 
in 1971. It is alleged that some applica- 
tions received after that date have been 
considered and telephone connection 
given to the applicants under cover of 
certain general executive instructions 
issued by the Telegraph Authority. As 
per these instructions the applicants have 
been classified into different categories 
and certain categories have been given 
priority. The copy of the instruction is 
produced in this case as Exhibit P-2. The 
main attack of the petitioner is that these 
executive instructions for categorisation 
of the applications are sunauthorised and 
illegal. The continuance of this categori- 
Sation is a hindrance to the persons like 
the petitioner for getting telephone con- 
nection on the basis of priority of appli- 
cations, Therefore, the petitioner has 
sought for the issue of a writ of certiorari 
or other appropriate order auashing Exhi- 
bit P-2 instructions and for the issue of 
a writ of mandamus or order to forbear 
the respondents from enforcing Ext. P-2 
So far as the petitioner is concerned and 
to consider his application on the - basis 
of priority alone. The petitioner further 
seeks to declare that Ext. P-2 instruction 
is ultra vires of the powers of the Tele- 
graph Act 


2. On behalf of the respondents, 
the Divisional Engineer, Telegraphs, Tri- 
chur Division has filed a counter-affidavit 


in which it is stated that the petitioner’ 


` 
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could not be given telephone connection 
because there are 21 applicants above the 
petitioner in the waiting list in the Al- 


waye — Parur route beyond Desom iunc- 


tion. Some of them are waiting for con- 
nection from 1965. Technically also these 
connections are not feasible for want o 
underground cable pairs on the route. A 
few connections have been provided in 
the Alwaye town area where cable pairs 
are available skipping over the claim of 
the petitioner as well as other non- 
feasible connections. It is further con- 
tended that of the total number of tele- 
phone connections usually provided for, 
a certain percentage is set-apart for ap- 
plicants who have agreed to pav for the 
telephone on an ownership basis. A cer- 
tain percentage is set apart for persons 
included under special category and the 
rest amorig whom the applicant comes 
are given the balance. The applicants 
under each category are arranged. in the 
order of priority and they are provided 
telephone connection on the basis of the 
availability of cable pairs on the route 
where they reside or carry on business. 
This procedure is followed on the basis 
of the instructions issued by the Central 
Government in the Ministry of Com- 
munications. These instructions form 
part of the prescribed application form 
in which those who want to get tele~ 
‘phone connection have to apply. The 
petitioner made an application in this 
form. The instructions to categorise the 
applicants in various categories referred 
to above are not in violation of anv of 
the sections or rules of the Telegraph 
Act and they are not in any way dis- 
criminatory or violative of Article 14 of 
the Constitution. On these grounds the 
respondents oppose the original petition. 


‘3. Before noticing the contentions 
raised by the petitioner. if is necessary 
to refer to the relevant provisions of the 
Telegraph Act aiid the rules under which 
telephone connection is provided for to 
various applicants. ‘Telegraph’ is defined 
in Section 3 (1) to mean— 


“any appliance. instrument, material 
or apparatus used or capable of use for 
transmission or reception of signs, sig- 
‘nals, writing. images and sounds or intel- 
ligence of any nature bv wire, visual or 
‘other electro-magnatic emissions, Radio 
waves of Hertzian waves, galvanic, elec- 
tric or magnetic means.” bos 
and ‘telegraph line’ is defined in Sec- 
tion 3 (4) to mean— 


ta wire or wires used for the pur- 
pose of a telegraph, with any casing, 
coating, tube or pipe enclosing the same, 
and any appliances and apparatus con- 
nected therewith for the purpose of fix- 
ing or insulating the same.” 
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Telephone connection will come wunder 
the telegraph line as defined in these 


provisions. Section 4 of the Telegraph 
Act confers to the Central Government 
the exclusive privilege of establishing, 
maintaining and working telegraphs, 
Section 7 enables the Central Govern~ 
ment to make rules consistent with the 
Act for the conduct of all or any tele- 
graphs established, maintained or work- 
ed by the Government or persons 
licensed under the Act. Section 7 (2) (e) 
enables the Government to frame rules 
provided for the conditions and restric- 
tions subject to which any telegraph line, 
appliance or apparatus for telegraphic 
communication shall be established, 
maintained, worked, repaired, transfer~ 
red, shifted, withdrawn or disconnected. 


‘Section 7 (4) (b) provides that the rules 


and the rule making section shall not 
be construed as subjecting the Central ` 
Government to anv obligation to provide 
any telegraph line, appliance or apparatus 
for the purpose of affording means of 
telegraphic communication. In the year 
1951 the Central Government have 
framed “the Indian Telegraph Rules, 
1951”. Part V, Rules 411 to 459 relate to 
telephones. Rule 412 relates to- the 
supply and maintenance of equipment 
and the Divisional Engineer, Telegraphs 
is prescribed as the authority who shall 
instal and maintain in good working order 
the equipment and apparatus provided 
by the Department. Rule 413 provides 
that al] telephone connections and other 
services provided by the Department 
shall be subject to the conditions set 
forth in the rules. Rule 414 relates to 
the applications to be made for telephone 
connection. The applications are required 
to be in writing and in such form and 
manner as may from time. to time be 
prescribed by the Telegraph Authority. 
Rule 416 empowers the Telegraph Au- 
thority, if it considers necessary to do 
so, to refuse to comply with any appli- 
cation for telephone: connection. Rule 434 
relates to the schedule of fees and 
charges for the various services under 
the rules. Under heading IV, charges 
for connection under O. Y. telephone 
scheme are fixed. The other rules in the 
Part relating to telephones are not rele- 
vant to be noticed here and So are not 
stated. On the basis of Rule 414 appli- 
cation forms have been prescribed for a 
telephone connection. As part of that 
application form, certain | instructions 
have been appended which prescribe the 
fees to be paid. the particulars to be 
mentioned in the application form. the 
categorisation of the applicants into 


three, namely. O. Y. T., Special category 
and general category. Under the Spe- 


cial category are included Doctors, Press 


- 
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Correspondents, Public Institutions, Small 
scale Industries, Public men (Public and 
Social Workers), Agricultural Farms, 
ete. All those who do not come under 
the categories of O. Y. T. and Special 
category are Included under a general 
category. The petitioner’s application 
has been registered under the general 
category. 


4. The first contention raised on 


' behalf of the petitioner is that the Act 


and the Rules do not empower the Tele- 
pragh Authority to make any categori- 
sation of the applicants and. therefore, 
the instructions provided for categorisa- 
tion are beyond the powers of the Tele- 
graph Authority. It is further contend- 
ed that the categorisation of the appli- 
cants will be a contravention of the 
rules framed under the Act and there- 
fore are invalid. These contentions 
have to be examined. Section 4 of the 
Act confers exclusive privilege of esta- 
blishing, maintaining and working tele- 


graphs in the Central Government. The 
relevant rules framed under Section 7 
have been noticed above, Section 7 


provides for framing rules for the con-. 


duct of the services. Rule 413 states 
that the telephone and other services 
shall be subject to the rules framed. 
Rule 414 only states that applications 
shall be in the form prescribed by the 
Telegraph authority from time to time. 
These rules framed, no doubt, do not 
specifically provide for any categorisa-~ 
tion of the applicants. Since the exclu- 
Sive privilege is vested with the Central 
Government, if the rules framed do not 
provide for certain matters, executive 
instructions can be issued by the Cen- 
tral Government in ‘respect of them and 
the only prohibition is that such instruc- 
tions should not conflict with or defeat 
any provisions of the Act or the Rules. 
The question whether the executive in- 
structions can be issued in respect of 
matters not covered by the Section or 
the rules has been subject-matter of 
more than one decision by the Supreme 
Court. In Sant Ram- v. State of Rajas- 
than, AIR 1967 SC 1910 it has been ob- 
served as follows :— 


“It is true that Government cannot 

amend or supersede statutory Rules by 
administrative instructions, but if the 
rules are silent on any particular point 
Government can fill up the gaps and sup- 
plement the rules and issue instructions 
not inconsistent- with the rules already 
framed.” 
Again, in State of Haryana v. Shamsher 
Jang Bahadur, AIR 1972 SC 1546 their 
Lordships followed this earlier decision 
and further stated thus:— 


“Undoubtedly the instructions issued 


~ by the Government add to those qualifi- 
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cations. By adding to the qualifications 
already prescribed by the rules, the 
Government has really altered the exist-. 
ing conditions of service. The instruc- 
tions issued by the Government un- 
doubtedly affect the promotion of con- 
cerned officials and therefore ‘they re- 
late to their conditions of service. The 
Government is not competent to alter 
the rules framed under Article 309 by 
means of administrative instructions. We 
are unable to agree with the contention 
of the State that by issuing the instruc- 
tions in question, the,Government had 
merely filled up a gap in the rules.” 

This being the legal position if there are 
no rules the Government or the Tele- 
pragh Authority can issue administrative 
instructions to carry out the functions 
entrusted to them under the Act. The 
only inhibition is that such instructions 
should not alter or violate any provision 
of or any rule under the Act. In this 
case Rule 414 of the Telegraph Rules 
only provides that the applications for 
fresh telephone connection shall be in 
such form as may be prescribed from 
time to. time by the Telegraph Authority. 
There is no rule regarding the categori- 
sation of the applicants and if‘any in- 
structions are issued by the Telegraph 
Authority to categorise the applicants 
into various categories, that will not in 
any way violate any rule, much less any 
Section of the Act. Therefore, the in- 
structions issued by the Telegraph Au- 
thority to be followed by the applicants} 
for telephone connection are not in any 
Way against any sectlon of the Act or 
the rules issued under the Act. On this 
ground it cannot be said that these in- 
structions are beyond the powers of the 
Authority or invalid or inoperative, 


Be The further contention is that 
these instructions are discriminatory and 
violative of Article 14 of the Constitu- 
tion. It is the exclusive privilege of the | 
Central Government to establish. main- 
tain and work telegraph or telephone 
lines. The Government is not carrying 
out any sovereign function in adminis- 
tering that Act. Really the Government 
is only engaged in a commercial activity 
which, it is true, is also one of public 
utility, in granting telephone service 
connection to the various applicants. 
‘They have got the monopoly. It may not 
be possible to the Telegraph Authority 
to consider and allow every application 
that may be made for telephone con- 
nection. The connection can be sranted 
only on the basis of availability of mate- 
rials and other necessary equipments. - 
The demand is generally more than the 
capacity which they have in materials 
and equipments, Again, some connec- 
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tions may have to be urgently given, 
some other connection may have to be 
given priority. These are all inevitable 
in any commercial activity that may be 
carried on by the Government or 
other body if they want to be of service 
to the public. What has been done by 
these instructions is only this. Out of 
the total connections that may be given 
a percentage is set apart to those who 
apply paying the entire value of the ap- 
pliances under the scheme of ‘Own Your 
Telephone’. Another percentage is set 
apart under a Special category and the 
rest are included in the general cate- 
gory. In the Special category we find 
that Doctors, Press Correspondents, 
Newspapers, Public Institutions, Small 
Scale Industries, Public men and the 
Agricultural Farms are all included. It 
cannot be said that those included in this 
Special Category do not differ from those 
under the general category. Consider- 
ing the functions which these applicants 
are supposed to discharge to. the public 
the authorities thought that they must 
be classified separately from others and 
a percentage reserved for them. Only a 
percentage is reserved for applicants 
coming under the Special category or 
under the O. Y. T. scheme. , Those who 
do not come under one of the above two 
categories are classified in the third gene- 
ral category. The service that the mem- 
bers of the bar do to the public is dif- 
ferent from the service that the others 
included in the Special category are sup- 
posed to do. It may be that the autho- 
rities thought that those in the legal 
profession do not require any special 
treatment and so they are not included 
in that special category. What can the 
Court say in that treatment? Giving tele- 
phone service is the privilege of the 
Government and the Telegraph Autho- 
rity. If in their opinion or wisdom they 
thought that Piiblic men (Public & Social 
Workers) — an elusive category — have 
a special function to discharge to the 
Public and deserve a special treatment 
from advocates who are only a neces- 
sary part of the Rule of law in a demo- 
cratic set up. the Court cannot venture 
into an assessment of that opinion or 
embark on an enquiry of comparative 
merit of the claimants for getting In- 
cluded in the special category. I? 
equals are treated unequally or unequals 
are treated equally there may be a dis- 
crimination. There is none in this case. 
Further the case of the petitioner is not 
that he should have also been included 
among the special category or among 
those who applied under O. Y. T. His 
case is that nobody should be given any 


special treatment and applications must 
be considered only on the basis of the 


any - 
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priority of applications. That mav not 
be the satisfactory way of discharging- 
the functions entrusted to the Telegraph 
Authorities under the -Act. They have 
been given the exclusive privilege and 
even the rules which have been laid 
down under Section 7 are not to be 
understood as obliging the Central Gov- 
ernment to give telephone connection to 
anybody if they think it not proper to 
do so. Such being the nature of the pri- 
vilege that is given to the Central Gov- 
ernment in the administration of the 
Telegraph Act, if to control or to meet 
the demand for telephone connection 
any categorisation igs thought essential 
and made by the authorities, that can- 
not be attacked as discriminatory. There- 
fore, the petitioner has not been success- 
ful in showing that there has been any 
discrimination which violates Art. 14 of) 
the Constitution. 


The petitioner has also attacked the 
vires of Rule 416 of the Telegraph Rules. 
That rule gives power to the Telegraph 
Authority to refuse to comply with any 
application made for telephone connec- 
tion. This rule is attacked as capable of 
arbitrary exercise. We understand the 


“Rule as not giving any arbitrary or un- 


fettered right of refusal. but only one 
subject to the policy of the Act and the 
Rules, and the instructions by which the 
authorities have chosen to be bound. 
And in any case the petitioner here can- 
not complain of an arbitrary refusal. 
His application was not taken up for con- 
sideration only on the ground that his 
turn was not reached in accordance with 
the instructions. 


In the counter-affidavit filed on be- 
half of the respondents it has been 
clearly stated that the delay in granting 
telephone connection to the petitioner is 
only due to want of cable pairs in that 
area where he resides and as soon as 
sufficient stock of materials and other 
equipments are ready his application - 
will be considered. This being so, there 
is no basis in the allegation of mala fides. 


In the result, there is no merit in 
the original petition and it is dismissed. 
But. in the circumstances. we make no 
order as to costs. i 

Petition dismissed. 
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Manni, Petitioner v. Moidu and 
others, Respondents. 

C. R. P. No. 825 of 1971, D/- 11-12- 
L973. 

Index Note :— (A) Kerala Land Re- 


forms Act (1 of 1964), Sections 2 (25) and . 


80-B — Kudikidappukaran — Who is — 
(X-Ref:— T, P. Act (1882), Section 105). 
_ Brief Note:— (A) Petitioner was in 
occupation of one cent of land under an 
oral arrangement to erect a building 
thereon for her own occupation. When 
she erected a house and was in oc- 
cupation thereof she was asked to ex- 
ecute a pattom chit in favour of the 
Jenmi. On her application for Purchase 
of Kudikidappu occupied by her, 


Held that the petitioner was a 
kudikidappukaran within the meaning of 
Section 2 (25) and was entitled to the 
protection under the Act. The obligation 
ito pay rent, in no way. detracted from 
her status as kKudikidappukaran. Since 
the lease was in respect of the homestead 
and not the land, she wag not a lessee 
or a tenant as understood in the Trans- 
fer of Property Act. .1965 Ker LT 1212, 
Approved; 1966 Ker LT 594, Over- 
ruled. (Para 4) 


The petitioner however could claim 
only one cent and not the land which 
had fallen into the hands of other mem- 
bers of the Jenmi’s Tarwad after parti- 
ition, (Para 5) 


Cases ‘ Referred: Chronological Paras 


1966 Ker LT 594 = 1966 Ker LJ 623, 
Chozhi Vasudevan v, Sreemathi Amma 
2 


965 Ker LT 1212 = 1966 Ker LJ 56, 
Karthiayani Pilla y. Appipennu Mathu 


sri 3 


T. L Viswanatha Iyer and E. R. 
Venkateswaran, for Petitioner; T. C. 
Mohandas and M., A. Manoharan, for 
Respondents. 


SADASIVAN, J.:— The petitioner 
claiming herself to be a kudikidappu- 
karan applied under Section 80-B of the 
Kerala Land Reforms Act, 1963 — as 
amended by Act 35 of 1969 — (shortly 
stated the Act), for the purchase of the 
kudikidappu occupied by her. The claim 
was opposed on the ground that the peti- 
tioner is holding the property under a 
marupat, and as such she is a tenant and 
mot a kudikidanpukaran entitled to apply 
under Section 80-B. ‘The Courts below 
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upheld this plea of the respondent-jenmi 
and have dismissed the petition, 


2. The C. R. P. has come up be- 
fore us on reference by a Division Bench 
stating that the two Single Bench deci-' 
sions on this point, Karthiayani Pilla v. 
Appipennu Mathu, 1965 Ker LT 1212 
and Chozhi Vasudevan y. Sreemathi 
Amma, 1966 Ker LT 594 are irreconcil- 
able. In 1965 Ker LT 1212. Raman 
Nayar, J., as he then wags, held that: ` 

“the lessee of a dwelling house can 
be a kudikidappukaran provided that the 
other conditions required by the defini- 
tion are satisfied.” 
And in 1966 Ker LT 594, Raghavan. J., as 
he then was, held that: 


“If a person either owns land or pos- 
sesses land as a tenant. he is disqualified 
to claim rights as a kudikidappukaran. 
since the appellants are joint owners of 
at least the family house, they are not 
kudikidappukaras”. 

The two decisions, of course, 
concilable and conflicting, 

3. We have considered the ques- 
tion from all relevant angles and we 
think that the decision in 1965 Ker LT . 
4212 reflects the correct position and has 
to be accepted in preference to the other. 
In the present case the petitioner was in 
enjoyment of the property (about 1 cent 
in extent} under an oral arrangement and 
while so she was asked to execute a 
pattom chit and on the 30th of July, 1946 
She executed Exhibit B-1 in favour of 
the jenmi: she had already put up a 
building and at the time of Exhibit B-1 
she was residing in the building. The 
relevant clause in Exhibit B-1 runs: 


(Original in Mallyalam omitted.) 


are irre-~ 


‘We have to see whether in spite of the 


fact that she is in occupation under a 
document of lease, she still possesses the 
requirements of kudikidappukaran con-- 
templated in the Act; “Kudikidappu- 
karan’ means: 


“a person who has neither a home- 
stead nor any land exceeding in extent 
three cents in anv city or maior munici- 
pality or five cents in any other munici- 
pality or ten cents in any panchayat 
area or township. in possession either as 
owner or as tenant, on which he tould 
erect a homestead and—~ 


(a) who has been permitted with or 
without an obligation to pay rent by a 
person in lawful possession of anv land 
to have the use and occupation of a por- 
tion of’ such land for the, purpose of 
erecting a homestead .........0. 

Whe fact is not disputed ‘that the land in 
question is only one cent in extent and that 
the petitioner has no other land or home- 
stead anywhere within the panchayat. Tho 
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. About the obligation to 


building was erected by her with the per- 
mission of the landlord and the only change 
brought about by Ex. B-1 in the relationship 
between her and the jenmi, is that an obliga- 
tion to pay rent was cast on her. The obli- 
gation to pay rent will, in no way, detract 
from her status as kudikidappukaran. The 
fact that she is allowéd to occupy a little land 
around the kudikidappu, also will not mili- 
tate against her status as a kudikidappu. 
pay rent, Raman 


' Nayar, J., would observe in 1965 Ker LT 


1212 (cited supra) that: 

“The words “with or without an -obliga- 
tion to pay rent” occurring in Section 2 (25) 
of Act 1 of 1964 — here the word “rent” 
is used in the ordinary sense of the word as 
the periodical payment made by a lessee to a 
lessor, the Act definition of. rent in Sec- 
tion 2 (49) not being attracted, the subject 


: matter of the transaction being like that of 


' the definition in the Act. 


the lease in this case, only a dwelling house 
and not any land — clearly show that the 
lessee of a dwelling house can be a kudiki- 


dappukaran provided the other conditions re-. 


quired by the definition are satisfied.” 


4, In the case before us also the lease 
was essentially one in respect of the build- 
ing and not the land. It would, therefore, be 
incorrect to call the petitioner a lessee as 
understood in the Transfer of Property Act 
and consequently a tenant coming within 
‘Tenant’ under 


. the Act is one who has paid or has agreed 
‘ to pay rent or other consideration for his 


‘being allowed to possess and to enjoy any 
land; and ‘rent’? means, whatever is lawfully 
payable in money or in kind or in both by 
a person permitted to have the use and oc- 
cupation of any land. It is, therefore, clear 


. that unless the arrangement entered into is 


"ee 


: jcupation of a 


_ fin respect of the land, she cannot be called 


a tenant. Before Ext? B-1 was executed the 
petitioner was in occupation of the one cent 
under an oral arrangement for her to erect a 


' building thereon for her own occupation and 


in accordance with that the building was 
erected and she was in occupation thereof. 
In other words, permission was given by the 
landlord to 
portion of the- land 
for the purpose of erecting a home- 
stead and such a person would come strictly 


'Twithin the definition of Kudikidappukaran 
: lin Section 2 (25) of the Act. 


The petitioner, 
is therefore, a kudikidappukaran entitled to 


_ the protection of the Act. 


' impleaded the neighbours 


5. The petitioner has claimed 10 cents 
even though the property is only one cent 
in extent. To make good the deficit she has 
also saying that 
after partition in the jenmi’s tarwad, part of 


' the property has fallen into their hands. This 


' She can, therefore, 


is an untenable position. Ex. B-1 was exe- 
cuted by the petitioner in favour of the 
mother of respondents 2 to 4 and after par- 
tition also she attorned to that party only. 
claim fixity only as 
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have the use and oc- 


A. LR, 


against that party and consequently will have 
to be content with the one cent which she 
is in possession of. The other respondents 
have unnecessarily been impleaded, as on no 
account could they be made. answerable for 


the deficit 9 cents that the petitioner is claim- - 


ing. 

6. In the result, we set aside the 
order of both the Land Tribunal and the Ap- 
pellate Authority and allow the petitioner’s 
application under Section 80-B (1) of the 
Act in respect of the one cent covered by 
Ex. B-1. The parties will bear their respec- 
tive costs. 

Petition allowed. 
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NAMBIYAR AND G. VISWANATHA 
IYER, JJ. E 

Jokkim Fernadez, Petitioner v. Amina 
Kunhi Umma, Respondent. 

C. R. P. Nos. 43 and 83 of 1971, .D/- 
27-6-1972. i 

index Note: — (A) Kerala Buildings 
(Lease and Rent Control) Act (2 of 1965), 
Section 18 (1) (b) — Delay in filing appeal 
— Section 5 of Limitation Act (1963), is not 
applicable to excuse delay — (X-Ref:— Limi- 
tatiom Act (1963), Sections 29 (2), 5). 

Brief Note: — (A) Per Gopalan Nam- 
biyar, J., (Raghavan, C. J., agreeing; Majo- 
rity opinion) — The provisions of Section 18 
(1) (b) show that the Kerala Buildings (Lease 
and Rent Control) Act, was meant to be a 
self contained code in the matter of prescrib- 
ing the periods of limitation and granting 
exemption therefrom, (Para 17) 

The Limitation Act, 1963, applies only 
to courts and prescribes periods of limita- 
tions in respect of suits, appeals and appli- 
cations filed only in courts. Section 18 of 
the Kerala Act is clear that the appellate au- 
thority constituted under it is not a court 
but only an authority persona designata. Sec- 
tion 5 of the Limitation Act 1963 therefore 
was not applicable to proceedings before the 
appellate authority under the Kerala Rent 
Control Act. AIR 1969 Ker 103 (FB) and 
AIR 1969 SC 1335 and AIR 1970 SC 209, 
Rel. on. (Para 16) 

Per Viswanatha Iyer, J.:—~ (dissenting)— 


The provisions contained in Section 5 of the 


new Limitation Act apply to the case by the 
force of Section 29 (2). (Paras 7, 13) 
Section 5 is not excluded by any provi- 
sion of the Rent Control Act: AIR 1969 SC 
1335 and AIR 1970 SC 209, Disting. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1970 SC 209 = 1970 Lab IC 269, 
Nityanand v. Life Insurance Corporation 
of India 11, 16 
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AIR 1969 SC 1335 = 1969 Lab IC 1538, 
Athani Municipality v. Labour Court, 
Hubli : 11, 16 


AIR 1969 Ker 103 = 
Vareed v. Mary 


P. P. Ananthanarayana Iyer and R. 
Dhananjaya Sheoni, for Petitioner; P. K. 


1968 Ker LJ 579 (EB); 


Shamsuddin and K. A. Abdul Salam, for 
Respondent. , 
VISWANATHA IYER, J.:— (Dissent- 


ing) I regret that. I have to disagree with the 
conclusion reached by my learned brother 
Gopalan Nambiyar, J. 


2. The main contention that is rais- 
ed by the respondent is that as the appellate 
authority is not a court (civil or criminal) 
the provision contained in Section 5 of the 
Limitation Act is not applicable for condo- 
nation of the delay in filing the appeal. An 
answer to this’ contention must depend on 
a decision regarding the extent of the appli- 
cability of the principles contained in the 
Limitation Act to the proceedings under the 
Buildings (Lease and Rent Control) Act. 


3. The Limitation Act contains the 
general law of limitation of actions. The 
various Articles in the First Schedule of the 
Act prescribe the period of limitation for 
suits, appeals and applications. The Act also 
lays down in Sections 4 to 24 the general 
principles for determination of the period of 
limitation for suits, appeals and applications. 
They relate to the- powers of the court to 
extend, exclude and compute the period of 
limitation. If on determining the period of 
limitation it is found that the suit, appeal or 
application is filed, preferred or made after 
the period of the limitation prescribed, the 
court should dismiss it. In the case of ap- 
peals and certain applications a power (under 
Section 5) is given to the court to condone 
delay also. These general principles of limi- 
tation and the period of limitation are ap- 
plicable to proceedings in Court in general. 
But rights, remedies and periods of limita- 
tion are provided for and prescribed under 
various special or local laws also. It is not 
possible to provide in the Limitation Act for 
periods of limitation for all types of actions 
under special law and a repetition of all the 
general provisions’ for determining the period 
of limitation prescribed under special or local 
laws in these laws will make them cumber- 
some. Therefore the Legislature has enact- 
ed in the Limitation Act itself a provision 
by which the general provisions of the Act 
are made applicable for the purpose of 
determining the period of limitation prescrib- 
ed by the special laws. Thus the Limitation 
Act of 1908, Section 29 (2) reads as follows: 

“Where any special or local law pre- 
scribes for any suit, appeal or application a 
period of limitation different from the period 
prescribed therefor by the First Schedule, the 
provisions of Section 3 shall apply, as if 
such period were prescribed therefor, in that 
Schedule, and for the purpose of determin- 
ing any period of limitation prescribed for 
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any suit, appeal or application by any spe- 
cial or local law:— 

(a) the provisions contained in Sec- 
tion 4, Sections 9 to 18, and Section 22 shall 
apply only in so far as, and to the extent to 
which, they are not expressly excluded by 
such special or local law; and 


(b) the remaining provisions of this Act 
shall not apply.” 
As per this, the provisions contained in cer- 
tain sections of the Limitation Act were ap- 
plied automatically to determine the periods 
under the special laws, and the provisions 
contained in other sections were stated to 
apply only if they were extended by the 
special law. The provision (Section 5) relat- 
ing to the power of the court to condone 
delay in preferring appeals and making ap- 
plications came under the latter category. So 
if the power to condone delay contained in 
Section 5 had to be exercised by the ap- 
pellate body it had to be conferred by the 
special law. That is why we find in a num- 
ber of special laws a provision to the effect 
that the provision contained in Section 5 of 
the Limitation Act shall apply to the pro- 
ceeding under the special law. The jurisdiction 
to entertain proceedings under the special 
laws is sometimes given to the ordinary 
courts, and sometimes given to separate tri- 
bunals constituted under the special law. 
When the special law provides that the pro- 
vision contained in Section 5 shall apply to 
the proceedings under it, it is really a con- 
ferment of the power of the court under 
Section 5 to the Tribunals under the special 
law — whether these tribunals are courts 
or not. It these tribunals under the special 
law should be courts in the ordinary sense 
an express extension of the provision con- 
tained in Section 5 of the Limitation Act will 
become otiose in cases where the special law 
has created separate tribunals to adjudicate 
the rights of parties arising under the special 
rae That is not the intention of the legis- 
ature, 


4. Tribunals are very often given 
powers which are vested in a court under the 
Code of Civil Procedure. Section 23 of the 
Buildings (Lease and Rent Control) Act, 1965, 
In the same 
manner when the provisions of Section 5 of 
the Limitation Act are made applicable to 
proceedings under special laws what is done 
is that the deciding authorities under the spe- 
cial law are given the power of the court 
under Section 5 of the Limitation Act to cou- 
done the-delay. These deciding authorities 
may or may not be courts, This, accord- 
ing to me, is the principle on which the pro- 
visions of the Limitation Act are made ap- 
plicable to proceedings under the various spe- 
cial laws. A conclusion that the proceeding 
under the special law should be before ordi- 
nary (civil and criminal} courts alone in order 


_ that the provision of Section 5 caa be applied 


is not warranted by the provisions of the 
various special lawz and the Limitatioa Act. . 
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S, If the terms of Section 5 are ap- 
plicable only to courts, by the same terms 
they can apply only to cases where the Limi- 
tation Act prescribes periods of limitation, 
for, that section speaks of ‘prescribed pe- 
riod’ as well. That means the provisions con- 
tained in Section 5 cannot be made applicable 
to periods prescribed by special’ laws, a con- 
clusion not warranted by Section 29 (2) of 
Limitation Act, 1908. 


6. According to me, it was on this 
principle that while the Limitation Act of 
1908 was in force the Buildings (Lease 
and Rent Control) Act, 1959, contained a 
pach bea (Section 31) which reads as fol- 
ows:— 

“31. Application of the Limitation Act:—~ 
The provisions of Section 5 of the Indian 
Limitation Act, 1908 (9 of 1908), shall apply 
to all proceedings under this Act.” 


We find a similar provision in various other 
statutes including the Land Reforms Act 1 of 
1964 (see Section 108). Are all these provi- 
sions inoperative or ineffective to confer the 
power on Tribunals to condone delay in filing 
the appeal? I do not think so. 


7. Limitation Act of 1908 was repeal- 
ed and replaced by the new Limitation Act of 
1963. A fundamental change was made in 
Sec. 29 (2). The new sub-sec. 29 (2) reads as 
follows:— 

“Where any special or local law presc- 
ribes for any suit, appeal or application a 
period of limitation different from the period 
prescribed by the Schedule, the provisions of 
Section 3 shall apply as if such period were 
the period prescribed by the Schedule and 
for the purpose of determining any period of 
limitation prescribed for any suit, appeal or 
application by any special or local law, the 
provisions contained in Sections 4 to 24 (in- 
clusive) shall apply only in so far as, and to 
the extent to which, they are not expressly 
excluded by such special or local law.” 
While in the old Act some sections were 
stated to be not applicable to the determina- 
tion of the periods of limitation under spe- 
cial laws unless expressly extended by a spe- 
cial provision, in the new Act all the provi- 
sions contained in Sections 4 to 24 are made 
applicable to the determination of the periods 
of limitation prescribed under special Jaws 
unless expressly ` excluded by it. By this 
change it is not necessary to expressly state 
in a special law that the provisions contain- 
ed in Section 5 of the Limitation Act shall 
apply to the determination of the periods 
under it. By the general provision contained 
in Section 29 (2) this provision is made ap- 
plicable to the periods prescribed under the 
special. laws. An express mention in the spe~ 
cial law is necessary only for any exclusion. 
It is on this basis that when the new Build- 
ings (Lease and Rent Control) Act was: pass- 
ed in 1965 the provision contained in old 
Section 31 was omitted. So, according to me, 
the provisions contained in Section 5 of the 
new Limitation Act applies to this case by 
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ree force of Section 29 (2) of the Limitation 
ct, 

8. It is further argued that Section 18 
of the Buildings (Lease and Rent Control) 
Act, 1965 contains a provision to exclude the 
time necessary to obtain a certified copy of 
the order for appeal and that therefore the 
provisions of the Limitation Act are not ap- 
plicable. This is incorrect. What is requir- 
ed under Section 29 (2) of the Limitation Act 
is an express exclusion of any of the provi- 
Sions contained in Sections 4 to 24 of the 
Limitation Act for the determination of the 
period of limitation under the special law. 
Section 5 of the Limitation Act is not ex- 
cluded by any provision of the Rent Control 
Act and so by force of Section 29 (2) of the 
Limitation Act it. applies to the proceeding 
in this case. - 

9. What I have said about the ap- 
plicability of Section 5 applies equally to the’ 
applicability of the other provisions of Limi- 
tation Act for purpose of determining the 
period of limitation under special laws. 

16. This conclusion of mine is also 
in accordance with the Objects and Reasons 
given for the new Limitation Act which 
read as follows:— 


“Clause 28 — Sub-clause (2) amends Sec- 
tion 29 (2) of the existing Act to provide that 
the principles contained in Clauses 4 to 23 
apply uniformly to all special or local Jaws 
in the absence of. any or all of those provi- 
sions in any given case.” . $ 

1i. But it is said that the question 
involved in this case is covered by two deci- 
sions of the Supreme Court, one, reported 
in Athani Municipality v. Labour Court, 
Hubli, AIR 1969 SC 1335, and the other, 
Nityanand v. L. I. C. of India, AIR 1970 
SC 209. If these decisions cover the ques- 
tion involved in this case, there is an end 
of the matter. But, according to me, these 
decisions are not applicable to the facts of 
the present case. In the first decision of the 
Supreme Court, namely, AIR 1969 SC 1335, 
a question arose whether Article 137 of the 
Indian Limitation Act, 1963, would apply to 
a proceeding before a Labour Court under 
the Industrial Disputes Act. Their Lordships 
of the Supreme Court on an interpretation 
of the various Articles in the Limitation Act 
relating to applications, took the view that 
these Articles relating to applications men- 
tioned in the Limitation Act applied only to 
applications before courts and therefore Arti- 
cle 137 of the Limitation Act was held to 
be not applicable to a proceeding before the 
Labour Court as the latter court was not a 
‘court? as contemplated under the Limitation 
Act. In the second Supreme Court decision, 
namely, AIR 1970 SC 209, the same question 
whether Article 137 of 
was applicable to applications before Labour 
Court arose for consideration. Their Lord~ 
ships of the Supreme Court, after referring 
to their earlier decision reported in AIR 1969 
SC 1335, beld as follows:— i 
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“In our view Article 137 only contem- 
plates applications to Courts, In the Third 
Division of the Schedule to the Limitation 
Act, 1963, all the other applications mention- 
ed in the various articles are applications 
filed in a court. Further Section 4 of the 
Limitation Act, 1963, provides for the con- 
tingency when the prescribed period for any 
application expires on a holding and the only 
contingency contemplated is “when the court 
is closed”. Again under Section 5 it is only 
a court which is enabled to admit an applica- 
tion after the prescribed period has expired 
if the court is satisfied that the applicant had 
sufficient cause for not preferring the appli- 
cation. It seems to us that the scheme of the 
Indian Limitation Act is that it only deals 
with applications to courts, and that the 
Labour Court is not a court within the Indian 
Limitation Act, 1963.” 


In this decision the correctness of the ‘earlier 
decision in AIR 1969 SC 1335 was question- 
‘ed and regarding that their Lordships ob- 
served thus:-— 


“It is not necessary to express our views 
on the first ground given by this Court in 
Civil Appeals Nos. 170 to 173 of 1968, D/- 
20-3-1969 =: (AIR 1969 SC 1335). It seems 
to us that it may require serious considera- 
tion whether applications to courts under 
other provisions, apart from Civil Procedure 
Code, are included within Article 137 of the 

Limitation Act, 1963, or not.” 


12, These two decisions relate to, as 
I said earlier, the applicability of Article 137 
to proceedings before the Labour Court. The 
Supreme Court has held that Article 137 could 
apply only to applications in courts and not 
to proceedings before Labour Courts. In the 
present case none of the Articles of the 
Limitation Act are relied on as prescribing 
periods for filing the appeals before the ap- 
pellate. authority. Under Section 18 of the 
Rent Control Act a period of thirty days is 
prescribed for filing an appeal. This is a 
period prescribed under the special law and 
not under the Limitation Act. When the spe- 
cial law prescribes a period not prescribed 
by or different from the period prescribed 
under the Limitation Act and an appeal is 
filed under the special law it cannot be said 
that reliance is placed under the Limitation 
‘Act for filing an appeal within the prescribed 
period stated in the Limitation Act. In these 
cases the Supreme Court was not called upon 
to decide the scope and applicability of the 
provisions of the Limitation Act to periods of 
limitation prescribed by special laws. So 
these decisions are not applicable to the pre- 
sent case. 


13. My conclusion, therefore, is that 
the provisions of Section 5- of the Limita- 
tion Act apply to the appeal proceedings be- 
fore the Appellate Authority under the Rent 
Control Act. 1965. In that view, I would 

allow the revision petitions and remand 
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them to the. appellate authority for considera- 
tion of the question whether there was suffi- 
cient cause to excuse the delay in not filing 
the appeal within time. . 


GOPALAN NAMBIYAR, J.:— 14. An 
appeal’ filed before the appellate authority, 
under Section 18 of the Kerala Buildings 
(Lease and Rent Control) Act, 1965, was dis- 
missed, as beyond thirty days from the date 
of the order within‘ which it had to be pre- 
ferred under Section 18 (1) (b) of ‘the Act. 
An application to excuse delay in preferring 
the appeal was also dismissed. Against these 
a these two revisions have been pre- 
erre 


15. Section 18 (1) of the Act reads 
as follows:— 


“18 (1) (a). The Government may, by 
general or special order notified in the Gazet- 
te, confer on such officers and authorities not 
below the rank of Subordinate Judge the 
powers to appellate authorities for the purpo- 
ses of this Act in such areas or in such classes 
as may be specified in the order. 


(b) Any person aggrieved by an orden 
passed by the Rent Control Court may, with- 
in thirty days from the date of such order, 
prefer an appeal in writing to the appellate 
authority having jurisdiction. In computing 
the thirty days aforesaid, the time taken to 
obtain a certified copy of the order appealed 
against shall be excluded”. 


The predecessor Act, namely the Kerala 
Buildings (Lease and Rent Control) Act, 1959, 
oe a section — Section 31 which 
read:— 


“31. Application of the Limitation Act: 
the provisions of Section 5 of the Indian 
Limitation Act 1908 (9 of 1908), shall apply 
to all proceedings under this Act.” 


No such section or provision is found in the 
1965 Act. Counsel for the petitioners would 
have it that this was in view of the replace- 
ment of the Indian Limitation Act, 1908 by 
the Act of 1963 and the changes in the scope 
and the operation of the latter Act. Our 
attention was called to long title of the Limita- 
tion Act of 1963, as compared to its prede- 
cessor Act 1908, and to the changed wording 
of Section 29 (2) in the two enactments. The 
long title evidences an intention to apply the 
Act to suits and other proceedings; and Sec- 
tion 29 (2) enacts a significant change. Where- 
as under the provisions of the said Section in 
the 1908 Act Section 5 of the Limitation Act 
would not apply unless made expressly ap- 
plicable, the 1963 Act provides that Section 5 
(among others) would apply to the provisions 
of any special or local law unless the same 
is expressly excluded. Based on this change 
in the scope and the intendment of the 1963 
Act, it was contended that Section 5 of the 
Limitation Act was applicable to proceedings 
before the appellate authority under the Rent 
Control Act, and that the view taken that it 
was not, and that ther2 was no power to ex- 
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oe delay in filing the appeal was unsustain- 
able. ! 

16. I am afraid the above contention 
must fail. It has been ruled that the Limi- 
tation Act, 1963 applies only to courts and 
presoribes periods of Limitations in respect 
of suits, appeals and applications filed only 
in courts. Section 18 of the Kerala Build- 
ings (Lease and Rent Contol) Act is clear 
that the appellate authority constituted under 
it is not a court but only an authority per- 
sona designata. Whe Full Bench decision of 
this Court in Vareed v. Mary, 1968 Ker LJ 
579 = (AIR 1969 Ker 103) (FB) has also 
ruled to that effect. In AIR 1969 SC 1335 
the Supreme Court observed:— 

“11. This point, in our opinion, may be 
looked at from another angle also. When 
this court earlier held that all the articles in 
the third division to the schedule, including 
Article 181 of the Limitation Act of 1908 
governed applications under the Code of Civil 
Procedure only, it clearly implied that the 
applications must be presented to a Court 
governed by the Code of Civil Procedure. 
Even the applications under the Arbitration 
Act that were included within the third divi- 
sion by amendment of Articles 158 and 178 
were to be presented to Courts whose pro- 
ceedings were governed by the Code of Civil 
Procedure. At best the further amendment 
now made enlarges the scope of the third 
division of the schedule so as also to include 
some applications presented to courts gov- 
erned by the Code of Criminal Procedure- 
One factor at least remains constant and that 
is that the applications must be to courts to 
be governed by the articles in this division. 
The scope of the various articles in this 
division cannot be be held to have been so 
enlarged as to include within them applica- 
tions to bodies other than courts, such as a 
quasi-judicial tribunal, or even an executive 
authority. An Industrial Tribunal or a 
Labour Court dealing with applications or 
Teferences under the Act are not courts and 
‘they are in no-way governed either by the 
Code of Civil Procedure or the Code of 
Criminal Procedure. We cannot, therefore, 
accept the submission made that this article 
will, apply even to’ applications made to an 
Industrial Tribunal or a Labour Court. The 
alterations made in the articles and in the 
new Act cannot, in our opinion justify the 
interpretation that even applications presented 
to bodies, other than courts, are now to be 
eee for purposes of Limitation by Arti- 
cle ; 


12. ccccccoseecseseeee Under the old limita- 
tion Act, no doubt, the long title was “An 
Act to consolidate and amend the law for 
the Limitation of Suits and for other purpo- 
ses”, while, in the new Act of 1963, the long 
title is “An Act to consolidate and amend 
_ the law for the limitation of suits and other 
preceedings and for purposes connected 
therewith.” In the long title, thus the words 
“other proceedings” have been added; but we 
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A.J. R. 
do not think that this addition necessarily im- 


plies that the Limitation Act is intended to - 
govern proceedings before any authority, whe- . 
ther executive or quasi-judicial, when, earlier, > 
the old Act was intended to govern proceed- - 


ings before civil courts only. It is also true 
that the preamble which existed in the old 
Limitation Act of 1908 has been omit- 
ted in the new Act of 1963. - The omis- 
sion of the preamble does not, however, indi- 
cate that there was any intention of the legis- 
lature to change the purposes for which the 
Limitation Act has been enforced. The 
Bombay High Court also attached importance 
to the circumstance that the scope of the new 
Limitation Act has been enlarged by chang- 
ing the definition of “applicant” in Section 2 
(a) of the new Act so as to include even a 
petitioner and the word “Application” so as 
to include a petition. The question still re- 
mains whether this alteration can be held to 


‘be intended to cover petitions by a petitioner 


to authorities other than Courts. We are un- 
able to find any provision in the new Limi- 
tation Act which would justify holding that 
these changes in -definition were intended to 
make the Limitation Act applicable to pro- 
ceedings before bodies ; other than Courts. ... 


Again in AIR 1970 SC 209 the Supreme 
Court observed that from Sections 4 and 5 
of the Lmitation Act 1963 it was clear that 
the Limitation Act deals only with applica- 
tions to courts. This being the position, even 
if the power under Section 5 were to be 
read into a special local law by reason of 
the provisions of Section 29 of the Limita- 
tion Act, that power is exercisable only by 
courts and not by tribunals or other autho- 
rities such as the appellate authority in this 
case. 


17. The provision of Section 18 (1) © 


(b) of the Kerala Buildings (Lease and Rent 
Control) Act, 1965 itself seems to contain 
an indication in support of the above con- 
clusion. The said provision which I have ex- 
tracted earlier, enacts that in computing the 
thirty days prescribed for appeal, the time 
taken to obtain a certified copy of the oder 
appealed against shall be excluded. This 
special provision would be unnecessary if 
Section 29 (2) in the absence of express 
words of exclusion were to attract Sec. 12, 
of the Limitation Act providing for exclu- 
sion of time for obtaining a certified copy 
of the judgment. The provisions of Sec- 
tion 18 (1) (b) therefore show that the Kerala 
Buildings (Lease and Rent Control) Act, was 
meant to be a self-contained code in the mat- 
ter of prescribing the periods of Limitation 
and granting exemption therefrom. 


18. The view taken by the appellate 
authority is correct and calls for no interfer- 
ence. These revisions are dismissed with 
costs. 

RAGHAVAN, C. J.:— (Concurring with 
Gopalan Nambiyar, J.):— 19. I -agree. 
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BY THE COURT 
29. In accordance with 
opinion, the revision petitions 


wien cose Petitions dismissed. 


the majority 
are dismissed 
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Appeal No. 75 of 1973, D/- 26-10-1973. 
Index Note: — (A) Constitution of 


ia, Article 226 — Writ proceeding — Na- 
page . Jf review lies against order dis- 
missing writ appeal — (X-Ref :— Civil P. C 
(1908), Order 47, Rule 5). l 
Brief Note: — (A) Proceedings under 
Article 226 are civil in nature though the 
writ jurisdiction is exercised under special 
original jurisdiction. The Civil P. C. includ- 
` ing Order 47, to the extent not inconsistent 
" with the Rules of the High Court governing 
writ jurisdiction, will apply to writ proceed- 
ings. Thus an application for review against 
an order dismissing a writ appeal is enter- 
tainable by the judge who continues to be at- 
tached to the High Court at the time of pre- 
sentation of the review application. Case law 
. referred. (Para 9) 
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Garabandha vV. Zamindar of 
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895) ILR 17 All 106 22 Ind App 44 
j PO, Thakur Prasad v. Fakirullah 1 

P. C. Chacko, for Petitioner. 

SADASIVAN, J.— A question of 
jurisdiction arises in this review and as 
Khalid, J., thought the question has to be 
decided by a Division Bench this has` come 
up before us on an order of reference pass- 
ed by the learned Judge. 

2. Writ Appeal 75 of 1973 was decid- 
ed by a Division Bench composing of Ragha- 
van C. J., and Khalid, J. Since then Ragha- 
van C. J., retired from service and the ap- 
plication for review was, therefore, presented 
before Khalid, J. The O. P. from which the 
Writ Appeal arose was one under Art. 226 
of the Constitution to quash certain orders 
passed by the District Medical Officer of 
Health and the Director of Health Services 
against the petitioner one P. K. Abdul Ka- 
reem, a hospital attender. Whe learned Single 
Judge dismissed the O. P. Against it the Writ 
Appeal was filed before a Division Bench 
and that was dismissed in limine. It is 
against the order of the Division Bench that 
the review has been filed. Under O. XLVII, 
R. 5, Civil Procedure Code where one of the 
judges who passed the decree or order con- 
tinues to be attached to the court at the time 
the application for review is presented can 
hear the application; but the question here is 
whether the review itself is maintainable. Sec- 
tion 141, Civil Procedure Code lays down 
that the procedure provided in the code in 
regard to suits shall be followed, as far as 


g it can be made applicable, in all proceedings 


in any court of civil jurisdiction. Article 226 
of the Constitution has conferred an extra- 
ordinary jurisdiction on the High Court and 
the mode of exercising the same is govern- 
ed by Rules that the court has framed. A 
Division Bench of the Rajasthan High Court 
in Ramsingh v. State of Rajasthan, AIR 
nee Raj 41 has, in similar circumstances, 
eld: 

“The provisions contained in the: Civil ` 
P. C. will not be attracted to this special ju- 
risdiction in terms, because Section 4 (1) of 
the Civil P. C. provides that in the absence 
of any specific provision to the contrary, 
nothing in this code shall be deemed to limit 
or otherwise affect any special or local law 
now in force or any special jurisdiction or 
power conferred or any special form of pro- 
cedure prescribed by or under any other law 
for the fime being in force. It is thus clear 
that special procedure has been provided in . 
the Rules of the High Court for writ pro- 
ceedings under Article 226 of the Constitu- 
tion and, therefore, the provisions of the - 
Civil P. C. cannot apply in terms to such 
proceedings. This, however, does not mean 
that the princinples contained in the Code of : 
Civil Procedure would have no application at 
all to the writ proceedings. Those provisions . 
of the Civil P. C. which do not come in 
conflict with the Rules made by the High 
Court of Rajasthan and which can be sujt- 
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to a proceedings, 
proceedings. In o 
words, even though the POr of he 
Civil P. C. may not apply with full rigour 
to writ proceedings, writ proceedings would 
nonetheless be governed by the principles ana- 
logous to those contained in the Code of 
Civil Procedure as far as they are not in- 
consistent with the Rules made by the High 
Court on the subject.” 
These observations were made by the learn- 
ed Judges in connection with the question 
whether the provisions of Order 9, Rule 9 
can suitably be applied to writ proceedings. 

3. A Division Bench of the Madras 
High Court in Chencbanna Naidu v. Praja 
a Transport Ltd., AIR 1953 Mad 39 held 

at: 


“If the application for the issue of a writ 
under Article 226 is made on the civil side, 
in dealing with such an application the High 
Court is governed by the provisions of the 
Civil Procedure Code and the High Court 
has jurisdiction to review its order under 
Article 226.” 

In coming to this conclusion the learned 
Judges of the Division Bench examined the 
entire case-law and relied on an earlier deci- 
sion of the Madras High Court in AIR 1938 
Mad 722. The Andhra Pradesh High Court 
in Income-tax Officer v. Srinivasa Rao, AIR 
1969 Andh Pra 441 following the above deci- 
sion of the Madras High Court has observed 
that the provisions of Order 47 of the Civil 
Procedure Code would apply to the proceed- 
ings under Article 226 of the Constitution. 


4. The Supreme Court has observed 
in Narayan Row v. Ishwarlal Bhagwandas, 
AIR 1965 SC 1818 that: 


“there is no ground for restricting the 
expression ‘civil proceeding’ only to those 
proceedings which arise out of civil suits or 
proceedings which are tried as. civil suits 
nor is there any rational basis for excluding 
from its purview proceedings instituted and 
tried in the High Court in exercise of its 
jurisdiction under Article 226, where the ag- 
grieved party seeks relief against infringement 
of civil rights. by authorities purporting to 
act in exercise of the powers conferred upon 
them by revenue statutes.” 

5. In Ramesh v. Gendalal, AIR 1966 
SC 1445 the matter has further been clari- 
fied. On page 1447 the learned Judges would 
observe: 


“The question is whether the proceedings 
in the High Court can be described as civil 
proceedings. ......066: Soera The term civil 
proceeding has been held in this court to in- 
clude at least all proceedings affecting civil 
rights, which are not criminal. The dicho- 
tomy between civil and criminal proceedings 
made by the Civil Law Jurists is apparently 
followed in Articles 133 and 134 and any 
proceeding affecting civil i.e., in private rights, 
which is not criminal in nature, is civil. 
This view was expressed recently by this 


ably made applicable 
will apply to writ 
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court in ilarayana Row v. Ishwarlal Pha wan- 
das, AIR 1965 SC 1818, Shah, l. Peak 


Se affect 
ceeding under Art. 226 for a wri i 

a proceeding for oa Ge ee 
civil proceeding, if 


Proceeding before the High 
a civil proceeding.” j nci i 
A proceeding under Article 226 of the Cons- 
titution being civil proceeding, the procedure 
provided in the Civil Procedure Code must, 
therefore, apply to such proceedings, 

6. 


Following the decision of the Sup- 
reme Court, the Calcutta High Court in J ay 
Engineering Works Ltd. v, State of West . 


l aS ai AIR 1968 Cal 407 (SB) at p. 489 held 


“there was no ground for restricting the- 

expression ‘civil proceeding’ only to those pro- 
ceedings which arose out of civil suits or pro- 
ceedings and for excluding from the purview 
of civil proceedings the writ petitions tried . 
by the High Court in exercise of its jurisdic- . 
tion under Article 226 of the Constitution. 
Writ petitions must, therefore, be held to be 
a Civil proceeding although it is heard by this 
court in its extraordinary original or civil 
revisional jurisdiction.” 
The same view has been shared by various 
other High Courts also. The Allahabad High 
Court, for instance, has held in Asst. District 
Panchayat Officer Rae Bareli v. Jai Narain 
Pradhan, AIR 1967 Ail 334 that:— 

“When the proceedings in a High Court | 
on a petition under Article 226 of the Cons- 
titution relate to civil rights, they are civil 
proceedings. Being civil proceedings, the | 
provisions of Civil Procedure Code apply to 
them under Section 141 of the Civil P. C, 
in so far as the provisions of the Code can 
‘be made applicable. The last qualifying 
clause means that the provisions of the Code 
would apply to the proceedings under Arti- 
cle 226, except to the extent to which their 
applicability may be affected by the Rules of 
Court or any special law or rule applicable 

these proceedings.” 
= 7. 7 The Gujarat High Court in Ibra- 
himbhai Karimbhai v. State of Gujarat, AIR 
1968 Guj 202 at p. 206 has observed:— 


“An application under Article 226 pray- 
ing for issuance of a writ, direction or order, 
is a proceeding in a court. The proceedings 
contemplated by Section 141, Civil Procedure 
Code, include: the original matters in the 
nature of the suit as has been laid down by 
the Privy Council in Thakur Prasad s case 
(1895) ILR 17 All 106 (PC). The jurisdiction 
which the High Court exercises under Arti- 
cle 226 is an originel jurisdiction. Therefore 
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the writ proceedings are the proceedings of 
original nature. The jurisdiction which the 
court exercises in issuing the writs of 
certiorari is a civil jurisdiction. We, therefore 
hold that the proceedings under Article 226 
are the proceedings in the court’ of civil 
jurisdiction.” 

8. As against the above array of 
judicial pronouncements in favour of the 
view that the procedure laid down in the 
Civil Procedure Code is applicable to writ 
proceedings in so far as they are not incon- 
sistent with the Rules of the High Court, 
the learned Government Pleader cited Hajee 
Suleman v. Custodian, Evacuee Property 
(AIR 1955 Madh B. 108), where it was held 
that: 

“the power to review is not inherent in 
a court. As there is no provision for the 
review of orders under Article 226 in Indian 
law, it cannot be availed of as a remedy. 
The High Court therefore cannot review an 
order passed in a writ case.” 


A stray observation is seen in Rain Bow 
Dyeing Factory, Salem v. Industrial Tribu- 
nal, Madras (AIR 1959 Mad 137) also to 
the effect that O. 1 of the C. P. C. cannot 
apply to writ proceedings imasmuch as a 
writ proceeding cannot be held to be in the 
nature of a civil suit. Our attention was drawn 
also to a Division Bench ruling of this court 
in Balan v. District Collector, Trichur, 1972 
Ker LJ 798 = (AIR 1973 Ker 88) where 
the court had to consider the question whe- 
ther Order 33, Civil Procedure Code would 
apply to writ proceedings under Article 226 
and it was held that Order 33, Civil Proce- 
dure Code can apply only to suits and in so 
far as proceedings under Article 226 are not 
suits Order 33 can have no application; (in 
AIR 1961 SC 532 the Supreme Court has 
held ‘that the proceedings under Article 226 
are not suits). These decisions, therefore, 
are of no consequence in deciding the ques- 
tion whether the Code of Civil Procedure 
can have application to proceedings under 
Article 226 of the Constitution. 

9, Our conclusion, therefore, is that 
proceedings under Article 226 are proceed- 
ings of a civil nature, even though writ juris- 
diction is exercised by the High Court in 
its special original jurisdiction. The provi- 
` isions of the Code of Civil Procedure includ- 
ing the provisions in Order 47 in so far as 
they are not inconsistent with the Rules of 
the High Court governing writ jurisdiction, 
must apply to proceedings under Article 226. 
The application for review is, therefore, en- 
tertainable by the learned Judge who conti- 
nues to be attached to the High Court at 
the time the review was presented. With 
these observations, we remit the application 
for review to the learned Single Judge for 
disposal, 

Reference answered, 
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AIR 1974 KERALA 169 (V 61 C 54) 
P. GOVINDAN NAIR, C. J. AND 
K. SADASIVAN, J. 


Thankappan Achari, Appellant v. Union 
Government, Respondent. 


Writ Appeal No. 131 of 1972, D- 26-10- 
73. | 


Index Note: — (A) Defence of India 
Rules, 1962, Rule 126-M — Gold articles 
seized from dealer’s house — Confiscation of 
under — Articles not proved as dealer’s perso- 
nal belonging — Can confiscation be challeng- | 
ed? No. (X-Ref:— Goid (Control) Act, 
1968, Section 71). (CX-Ref:— Constitution of 
India, Articles 226, 227). 

Brief Note: -— (A) For contravention 
of several sub-rules under Rules 126-B to 
126-H and on issuing show-cause notice the 
gold seized from a dealer’s house was con- 
fiscated under Rule 126-M. The petitioner 
contended that the gold was his personal 
belonging intended for use of his family 
members but produced no evidence in sup- 
port. 


Held that the gold had been found, on 
enquiry, to be part of his stock-in-trade and 
that merely because it was seized from the 
house it could not be held in the absence of 
any evidence to the contrary that it was his 
personal belonging. AIR 1967 Madh Pra. 
20, Distinguished. (Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1967 Madh Pra 20 = 1967 Cri LJ 76, 

Rajmal v. Supdt. Central Excise Jabal- 
pur 

S. Easwara Iyer, for Appellant; T. V. 
Prabhakaran, for Respondent. 


SADASIVAN, J.:— Appellant, Than- 
kappan Achari, is a licensed gold dealer, On 
9-10-1964 his residential house at Atingal 
Municipality was searched by the officers of 
the Central Divisional Office Trivandrum, 
on authorisation issued by the Assistant Col- 
lector, Central Excise and recovered from his 
house 28 articles of gold weighing in all 
4029.25 grams. The gold was seized in the 
presence of witnesses for investigation under 
Rule 126-L (2) of the Defence of India Rules, 
1962 (for short the Rules). Necessary search 
mahazar was also prepared as required by 
the Rules. The gold so seized is above 14 
carret in purity. In his statement to the As- 
sistant Collector on 9-10-1964. the appel- 
lant admitted that about 2000 grams belonged 
to his family and the remaining were orna- 
ments brought to his house from his shop at 
the time of the introduction of the Gold Con- 
trol Rules. He also admitted that some of 
the ornaments seized were ornaments receiv- 
ed by him from his customers for repairing 
and polishing. A show cause notice was ac- 
cordingly issued to the petitioner under Rules 
126-B (1) (1) (a), 126-C (1) (a) (i), 126-F (1), 
126-G (1) and 126-H (1) of the Rules to 
a ee 
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show cause why it should not be confiscated 
under Rule 126-M. The appellant’s defence 
was that these articles were acquired by him 
before 19-10-1960 and that the statement 
dated 9-10-1964 made to the Assistant Col- 
lector was extracted by coercion and undue 
influence and as such it should not be acted 
upon. At the enquiry one Napoloon and 
Nanu who were attestors to the seizure maha- 
zar were examined. They were cited to prove 
that ornaments were entrusted to the peti- 
tioner for repairing and polishing. One Nohu 
Kannu Asan, Proprietor, Hameediya Motor 
Service Alancede was also proved to have 
entrusted ornaments to the appellant for re- 
pairing. ‘The Collector of Customs and Cen- 
tral Excise passed Ex. P-1 order on 9-10- 
1964 holding that the statement given by the 
petitioner was voluntary and that he used to 
receive ornaments for repairing and polishing 
and that the articles seized were part of the 
petitioner’s stock-in-trade kept in the house 
as dealer without giving the statement and 
declaration and without accounting for them 
in the statutory registers. He accordingly held 
that the petitioner had contravened the pro- 
visions of Rules 126-B (1-A), 126-C, 126-F, 
126-G and 126-H of the Rules and ordered 
confiscation. Appeal preferred was dismissed 
by Ex. P-8 order. It was to quash Exs. P-1 
and P-8 orders that the O. P. was filed. The 
-learned Single Judge has dismissed the O. P. 


2. We see no reason to interfere. At 
the enquiry the petitioner was not able to 
supply the names of persons from whom 
ornaments wers received. He was also not 
able to point out which of the ornaments 
seized were those kept for the family use. The 
pattern of the seized ornaments and their 
weight and quantity negative the appellants 
case that they were his famiy ornaments. 
Many of the ornaments were of the type and 
pattern usually used by Christians and Mus- 
lims women. It is also significant that the 
appellant had no accounts to show that part 
of the ornaments were intended for his fami- 
ly use. Learned Counsel contended rather 
vehemently that repairing and polishing will 
come under the mischief of the Rules only 
after the 4th of July, 1964, on which date 
the 9th amendment of the Rules came into 
operation and in the present case there is no 
evidence to show that repairing and polishing 
were undertaken by him after the said date. 
The burden, we think, was on the appellant 
to show that these were received after the 
4th July, 1964. His accounts, if any, main- 
tained by him could have easily shown the 
date on which these ornaments were receiv- 
ed for repairing or polishing. 


3. Rule 126-F of the Rules requires 
every dealer to make a return as to the 
quantity, description and other prescribed par- 
ticulars of the gold under his control on 
the date of the commencement of the Gold 
Control Rules. Rule 126-G requires every 
dealer to keep an account of the gold bought 
‘or sold or otherwise received or disposed of 
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by him at each transaction, and Rule 126-H 
prohibits the dealer from having under his 
control any gold which has not been includ- 
ed in the return. None of the requirements 
= these rules was complied with by the peti- 
ioner. 


4 Learned Counsel contended rather 
ingeniously that the petitioner has a dual 
capacity, one as licensed dealer and the other 
as house-holder and that gold kept in his 
house for his family use will not come within 
the purview of the Rules and he cannot be 
held liable under the Rules for such posses- 
sion. In support of the position learned 
Counsel relizd on Rajmal v. Superintendent, 
Central Excise, Jabalpur, AIR 1967 Madh 
Pra 20, wherein the court exempted a person 
from declaring his stock of gold articles 
pledged with him by various persons. The 
court held: 


“We are, therefore, of opinion that 
Rule 126-F is concerned with the capacity of 
a person qua a dealer alone, and consequent- 
ly the return that he is required to furnish 
is of his stock-in-trade qua a dealer only and 
not of the gold possessed by him in his va- 
rious other capacities, if any. On this reason- 
ing the pledged ornaments of which he is in 
possession as a pledgee or a money-lender 
have not to be declared because he is not in. 
possession or control of them as a dealer as 
defined in the Rules.” 

5. The position here in entirely dif- 
ferent. The stock found in his house was 
found on enquiry to be part of the stock-in- 
trade and from the mere circumstances that 
part of his stock-in-trade was removed by, 
him to house, it cannot be held in the ab- 
sence of the evidence to the contrary that, 
those articles were his personal belongings in- 
tended for the use of the family. Dealeri- 
under the Gold Control Rules means: 

“any person who carries on, directly or 
otherwise, the business of— 

(i) making, manufacturing, buying, sell- 
ing, supplying, distributing, .melting, process- 
ing or converting ornaments, 

(ii) buying, selling, supplying, distribut- 
ing, melting, processing or converting, gold 
for the purpose of making or manufacturing 
ornaments, 


whether for cash or for deferred pay- 
ment, or for commission, remuneration of 
other valuable consideration, and includes— 

(i) an undivided Hindu family which car- , 
Ties on such business; and 

Gi) a local authority, company, society 
registered ........ccce00: A 

6. Cn the enquiry it was found that 
the appellant is a dealer and further that the 


‘entire gold seized was his stock-in-trade. In 


these circumstances we see no force in the 
contention that he is a dealer only when he 
is sitting in his place of business and not a 
dealer when he is indulging himself in the 
above said activities in his house. Even 
though he stated that part of the ornaments 
(weighing about 2000 grams) were ornaments 
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intended for his family use he was not able 
details regarding 





the enquiring authority or the court. 


7. The order of the learned Single 
Judge is, in the circumstances, correct and 
the appeal is dismissed. We order no costs. 


Appeal dismissed. 
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K. BHASKARAN, J. 


Kallianikutty Amma, Petitioner v. The 
State of Kerala, Respondent. 

C. R. P. No. 1604 of 1972, DJ- 20-9- 
1973. 

Index Note: — (A) Civil P. C. (4908), 
Section 115 — Revision — If competent 
against order dismissing for default applica- 
tion for restoration of reference under Land 
Acquisition Act. (X-Ref:— Section 141). 

Brief Note: —- (A) The scheme of the 
Kerala Land Acquisition Act does not show 
any right of appeal against an order dismiss- 
ing a petition for restoration of a proceeding 
to file Section 141, Civil Procedure Code 
restricted to procedural matters cannot stretch 
to substantive rights of appeals which have to 
be conferred specifically by the special 
statute like the Land Acquisition Act. As 
such an order dismissing for default a peti- 
tion for restoration of a reference under the 
Land Acquisition Act is not appealable. It 
follows a . revision against such order is 


_ maintainable. AIR 1948 Cal 77 and AIR 


1a tee 


1961 All 561, Rel. on; AIR 1970 Ker 30 
(FB), AIR 1953 Mad 417 and AIR 1924 Cal 


327, Referred. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1970 Ker 30 =. 1969 Ker LT 275 (FB), 

Palakattumala Devaswom v. Pylee 3 


AIR 1961 All 561, Gaja v. Mohd. Farukh 4 
AIR 1953 Mad 417 = 1953-1 Mad LJ 240, 
Venkata Reddi v. Ramabrahman 4 
AIR 1948 Cal 77, Birendra Nath v. Mono- 
rama Devi 4 
AIR 1924 Cal 327 = 38 Cal LJ 358, Habi- 
bar Rahman v. Saidannessa Bibi 4 
AIR 1920 Cal 129 = ILR 47 Cal 592, 
Fakhrunnessa Begum v. District Judge of 
24 Parganas 4 
P. K. Kesavan Nair and K. N. Nara- 
yana Pillai, for Petitioner; Govt. Pleader, for 
Respondent. 2 
ORDER:— This is a revision by the 
petitioner in I. A. Nos. 4299 and 4300 of 
1970 in L. A. No. 42 of 1967 on the file of 
the Subordinate Judge’s Court, Ernakulam. 
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I. A. No. 4299 of 1970 was one fcr condon- 
ing the delay in filing I. A. No. 4300 of 1979 
which is a petition for restoration of L. A. 
No. 42 of 1967 which was dismissed for de- 
fault on 22-6-1970. 


2. The court below dismissed both 
the petitions; hence this revision. The learn- 
ed Counsel for the revision petitioner sub- 
mits that L. A. No. 42 of 1967 was one of 
the many land acquisition reference cases 
arising out of acquisition of land for the 
Cochin Division of F. A. C. T., awaiting en- 
quiry, and that the petitioner as well as her 
agent were under the bona fide belief that this 
case would come for evidence and enquiry 
along with the other reference cases only. In 
fact, it is averred, a petition was filed by 
petitnoner’s counsel for trial of L. A. No. 42 
of 1967 along with L. A. No. 41 of 1967 in 
which he was appearing. No order rejecting 
the petition was, according to the petitioner, 
pronounced on 22-6-1970, on which date the 
petition for joint trial was made. However, 
contrary to the hopes and belief of the peti- 
tioner’s counsel, L. A. No. 42 of 1967 hap- 
pened to be called and dismissed on 22-6-1970 
itself which fact the petitioner was not aware 
of till 24-12-1970. The clerk of the peti- 
tioner’s advocate noticed the mistake on 
20-12-1970 and reported it to her on 24-12- 
1970, and that is how she came to know 
about the dismissal of the reference. It is 
further submitted that all parties concerned 
had taken it for granted that L. A. No. 42 of 
1967 also was included in the series of cases, 
numbering about one thousand, for joint trial, 
so much so that even the Government had 
taken it for granted that enhancement of 
compensation, as in the case of other con- 
nected reference cases, was ordered in L. A. 
No. 42 of 1967 also, and on that assumption 
a notice to receive compensation at the en- 
hanced rate was, as a matter of fact, issued 
to the petitioner, not knowing that in this 
particular case no enhancement was ordered, 
but it was dismissed for default. 


3. Mr. Augustine, the learned Gov- 
ernment Pleader, has raised a preliminary ob- 
jection to the maintainability of the civil 
revision petition. His contention is that by 
virtue of Section 59 of the Kerala Land Ac- 
quisition Act, the procedure prescribed by 
the Code of Civil Procedure, as far as.be, has 
been made applicable to proceeding under the 
Land Acquisition Act, and the dismissal of 
I. A. No. 4299 of 1970 inasmuch as it is an 
order on an application filed under O. IX, © 
Rule 9, Civil Procedure Code, it is appealable, 
no revision could be maintained, and an ap- 
peal alone should have been filed. It is also 
pointed out that under Section 106, Civil 
Procedure Code where an appeal from an 
order is allowed, it shall lie to the Court te 
which an appeal would lie from the decree in 
the suit in which such an order was made. It 
is also apgued that it is because of this ena- 
bling provision to file an appeal that the Full 
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Bench of this Court in Palakattumala Devas- 
wom v. Pylee, 1969 Ker LY 275 = (AIR 
1970 Ker 30) (FB) took the view that an ap- 
peal lies to the High Court from orders of 
references made under the Land Acquisition 
Act. According to the learned Counsel the 
provisions contained in Order XLII, Rule 1 
(c), Civil Procedure Code are attracted to the 
facts of this case. 

4. The learned Counsel appearing for 
the revision petitioner submits that reliance 
by the learned Government Pleader on the 
Full Bench decision of this Court in 1969 
Ker LT 275 is rather misplaced, as the Full 
Bench made a distinction between the ‘pro- 
ceedings’ on the one hand and the ‘suif on 
the other. In the absence of specific provi- 
sion in the Act conferring the substantive 
tight of appeal, the appeal has to be filed 
in the High Court irrespective of the valua- 
tion of the subject-matter. What is to be 
underlined, according to the learned Counsel, 
is that the provisions of Section 141 of the 
Code of Civil Procedure, cannot be applied 
except to procedural matters, and it cannot 
be invoked in cases where the right of appeal 
is a substantive right conferred specifically 
by a statute. An appeal could arise only 
from such orders as are made appealable 
specifically by the statute, and that cannot be 
extended to other orders that may be passed 
in, the course of the enquiry during the 
pendency of the proceedings in which such 
appealable order is passed. The proceeding 
under the provisions of the Land Acquisition 
Act arising out of references under Sec- 
tion 20 are to be deemed to be proceedings 
of a civil nature as referred to in the Full 
Bench decision of this Court in 1969 Ker 
LT 275. The Madras High Court had oc- 
casion in Venkata Reddi v. Ramabrahman, 
AIR 1953 Mad 417 to consider the scope of 
the application of Order XLII, Rule 1 (a) of 
the Civil Procedure Code with respect to 
orders passed under Section 19 of the Madras 
Agriculturist? Relief Act. There the con- 
tention was that Section 25-A of the Act was 


wide enough to authorise an appeal against. 


an order under Section 19 for presentation to 
the proper Court on the ground of want of 
jurisdiction in the court to which it is pre- 
ais In the said case Raghava Rao, J., 
e amaves 

a EE soeene The interpretation to be 
placed upon the language in Order 43, R. 1 
(a) is, in my opinion, this namely, that if 
under Order 7, Rule 10 an order for the re- 
turn of a plaint has been made, that will 
certainly be appealable. JI am inclined to 
think that the right of appeal under that pro- 
vision cannot stand attracted to orders made 
in connection with matters other than suits 
cy plaints merely because of Section 141, 
Civil P. C. which can only imply and in- 
volve that the mode of trial laid down by 
the Code in regard to suits will be available 
ir. the case of all original petitions as well 


MauUIanIKUL Amma V, State UK. Bhaskaran J.) 


A. I. Ro 


The Calcutta High Court had occasion 
to consider the applicability of the provisions 
contained in Order XLII, Rule 1 (c) while 
dealing with the question whether an order 
on a petition for setiing aside an order pass- 
ed under Section 26-F of the Bengal Tenancy 
Act (Act 8 of 1885) is appealable. After re- 
ferring to the scope of Section 141 and 
Order IX, Rule 9, Civil Procedure Code, < 


_ Harries, C. J., held:— Birendranath v. Mono- 
-rama Devi, AIR 1948 Cal 77— 


“(8) It is to be observed that Sec. 141 
speaks of procedure. What is made applica- 
ble to all proceedings in a Court of Civil 
jurisdiction is the procedure provided in the 
Code with regard to suits. Now, a right ‘of 
appeal is admittedly a substantive right and 
not a procedural right. Section 141 does not 
deal with substantive rights and therefore 
Courts have held that though Order 9, 
Rule 9 is made applicable to applications 
other than suits no appeal would lie from a 
nares of such an application under O. 43, 

u e ois * 


In yet another decision of the Calcutta 
High Court in Habibar Rahaman v. Saidan- 
nessa Bibi, AIR 1924 Cal 327, a Division 
Bench consisting of Mookerjee, J., and Pan- 
ton, J., has held as follows: 


“It is well settled in this Court ........ ° 
that mutawallis may be authorised to execute 
leases of this. description, by the District 
Judge, who, for this purpose, is competent 
to discharge the functions of a Khazi under 
the Mahomedan law. The nature of the pro- 
ceedings was considered in Fakhrunnessa 
Begum v. District Judge of 24 Parganas, 
((1920) ILR 47, Cal 592) = (AIR 1920 Cal 
129), where it was pointed out that the pro- 
ceeding is not a suit but merely a proceeding 
governed by Section 141 of the Civil P. C. 
The fact that the provisions of the Civil Pro- 
cedure Code regulate the proceedings does not 
make the order which may be passed therein 
appealable .....cssssecccseee fs 
In Gaja v. Mohd. Farukh, (AIR 1961 All 561) 
the observation of J. D. Sharma, J. is as 
follows ; 

‘heseeeeees An appeal is a substantive right 

and not a mere matter of procedure and un- 
less it is conferred by Order 43, Civil P. C., 
it cannot be infefred by implication from 
Section 141 of the Code. Order 43 does not 
provide for an appeal from an order dismis- 
sing for default an application for restora- 
tion of an application under Order 9, Rules 9 
and 13, Civil P. C. No appeal therefore lay 
from the order of the Munsiff dismissing the 
application dated 3rd September, 1956.” 
No doubt, this case decided by the Allahabad 
High Court was one of dismissal of an ap” 
plication for restoration of an application 
for setting aside the ex parte decree. In such 
matters also, even though Section 141, Civil 
P. C. would govern the procedure, that would 
not necessarily mean that a right of appeal 
is available to the aggrieved party. 
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a proceeding to file an appeal from such an 





sion is competent. 

6. As the dismissal for default appears 
to have arisen out of a bona fide mistake 
concerning the order that was passed on an 
application for joint trial of L. A. No. 42 
of 1967 along with L. A. No. 41 of 1967, ib 
the context that the Court had already con- 
ceived the idea of having a joint trial with 
respect to all the references relating to the 
acquisition of Jand for the Cochin Division 
of F. A. C. ©, I think, the party should 
not be subjected to undue hardship, Even 
the conduct of the Government lends support 
to the pleading of bona fide belief urged by 
the revision petitioner. There is nothing to 
show that the revision petitioner was aware 
of the dismissal of the reference case before 
24-12-1970, and thereafter there had not been 
any laches on the part of the petitioner in 
moving for the restoration of the case. I, 
therefore, hold that the Court below was 
wrong in not condoning the delay for which 
reasonable explanation has been offered, and 
in not allowing the petition for restoration 
of the reference. 

In the result, the revision is allowed and 
the Court below is directed to restore the 
reference to file and dispose of the matter 
as expeditiously as possible. In the circum- 
stances of the case there will be no order as 
to. costs. 


Petition allowed. 
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P. SUBRAMANIAN POTI AND 
K. BHASKARAN, JJ. 


Sastha Pillai Indirammal and others, Ap- 
pellants v. Narayana Pillai Kochuparavathi 
Ammal and others, Respondents. 

A. S. No. 193 of 1969, D/- 24-8-1973. 

Index Note :— (A) Hindu Law — Pious 
obligation — Mortgage decree against father 
— Mortgage itself found not for legal neces- 
sity nor for discharge of anfecedent debts — 
Extent of Hiability of son’s share for decree 
debt on theory of pious obligation. 
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Sastha Pillai v. N. P. K. Ammal (S. Poti J.) 


[Pr. 1] Ker. 173 


Brief Note:— (A) The son would be ` 
liable as on an ordinary debt so long as the 
debt is not tainted. The mortgage debt is as 
much a debt as a simple debt and there is 


‘no reason why to such a case the pious obliga- 


tion of a son to discharge the decree debt of 
his father -should not extend. But since the 
mortgage is not binding on the son the decree- 
holder cannot execute the decree as.a mort- 
gage decree obtained against the joint family 
but only as a mortgage decree in regard to 
the share of the father and as a money 
decree against the interests of the son in the 
joint family property. In such a case the 
son’s share will have to be attached before 
proceeding to sell it unlike the father’s share 
answerable by reason of the charge under the 
decree. AIR 1967 SC 727, Rel. on. 
- (Paras 13, 14) 
Cases Referred : Chronological Paras 
AIR 1971 Ker 154 = 1971 Ker LJ 162, 
Krishnan Nair v. Abraham 15 
AIR 1967 SC 727 = (1967) 1 SCR 68, 
Faquir Chand v. Harnam Kaur 10, 12 
AIR 1960 SC 964 = (1960) 3 SCR 842, 
Amrit Lal v. Jayantilal 9 
AIR 1924 PC 50 = 51 Ind Cas 129, Brij 
Narain v. Mangla Prasad , 10 
K. N. Narayanan Nair, for Appellants; 
Panicker and Poti, for Respondents. 


SUBRAMANIAN POTI, J.:— The se- 
cond defendant in the suit, one Sastha Pillai, 
along with his mother, the first defendant ex- 
ecuted a simple mortgage of items 2 to 5 
and 1 acre 71 cents out of item 1 in the plaint - 
schedule in favour of the 3rd defendant, the 
Caldian Syrian Bank Limited, Trichur, Sastha 
Pillai belonged to a family governed by Hindu 
Mitakshara Law and the properties dealt with 
by him under this mortgage, Ext. D2 of 8-10- 
1954 were those obtained by him on the 
death of his father and therefore were neces-. 
sarily ancestral properties in his hands. The 
third defendant bank obtained a decree on 
Ext. D2 mortgage in O. S. 9 of 1957 of 
the Sub Court, Tiruvalla. This was on 24-8- 
1957. On 1-2-1961 the second defendant and 
his mother together executed a sale deed for 
the entire item 1 in favour of the 4th defend- 
ant. Item 1 constituted, besides the i. acre 
71 cents included in the simple mortgage, 
Ext. D2, comprised in Survey No. 472/2, an 
extent of 1 acre 12 cents in Survey No. 471/11 
also together making 2 acres 83 cents. It 
was this 2 acres 83 cents that was so sold 
under Ext. D1. The property comprised in 
Survey No. 471/11, 1 ecre 12 cents was that 
acquired by the first (Second?) defendant in 
his own name. ‘It is claimed by the plain- 
tiffs in the suit who are the wife and children 
of the second defendant that all the plaint . 
items are joint family froperties, items 2 to 4 
and 1 acre 71 cents in item 1 having been 
obtained from their ancestor and 1 acre 12 
cents in item 1 having been purchased in the 
name of the first (second?) defendant for the 
joint family while the first (second?) defend- 
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ant was the manager. The mortgage to the 
3rd defendant Bank and the sale deed of 
item 1 to 4th defendant are challenged in 
the suit as imprudent acts on the part of 
Sastha Pillai not binding on the joint family. 
It is said that the documents were unsupport- 
ed by consideration as well as any necessity 
-binding on the joint family, that at the time 
of the death of Narayana Pillai, the grand- 
father of ‘plaintiffs 2 to 10, the joint family 
had no debts, but had considerable income 
from the properties and therefore there was no 
justification for the manager to incur debts or 
to alienate properties as had been done by 
Exts. D2 and Di. On these grounds plain- 
tiffs seek the setting aside of these documents 
and recovery of item 1. It may also be men- 
tioned that based on Ext. D2 mortgage the 
third defendant had obtained a decree in 
O. S. 9 of 1957 and there was a prayer in 
the plaint to set aside that decree also. 

2. The suit was resisted by defendants 
3 and 4 according to whom the documents 
taken by them were supported by considera- 
tion as well as necessity and they were bind- 
ing on the joint family of the plaintiffs. 

3. The evidence in the case indicates 
that Sastha Pillai, who was an advocate, took 
interest in many other activities. He began 
the construction of a cinema theatre and as 
it appears from the evidence, found that this 
was not a paying prospect when some rival 
theatre sprung up near about his own theatre. 
The evidence also indicates that he ventured 
into the business of production of motion 
pictures. It is also seen that contrary to 
“his expectations he did not become pros- 
perous but on the other hand became heavily 
involved. He had been incurring debts [and 
consequently a number of decrees against him 
came to be passed. When he executed 
Ext. D2, the hypothecation deed in 1954, it 
is said that he had several debts. Ext. D2 
was executed on receipt of amount due on 
prizing a kuri. He received Rs. 15,000/- as 
prize amount and executed the bond for 
securing the timely payment of future sub- 
scriptions. As to the purpose for which he 
prized the kuri and received the amount, 
there is a mention made in Ext. D2— 

(Original in Malayalam omitted-——Ed.) 
There is no reference to discharge of any debt 
due from the second defendant. Ext. D1 was 
executed for a consideration of Rs. 18,500/- 
out of which Rs. 1,200/- was recited as hav- 
ing .been received earlier, Rs. 7,000/- was re- 
cited as having been reserved for payment 
subsequently on demand by the second de- 
fendant and Rs. 10,300/- received in cash on 
the date of the document before the Sub- 
Registrar. There is no mention that any of 
these amounts were received or reserved for 
‘the purpose of discharging any debts of the 
second defendant or of the family. In fact 
there is no mention of the purpose for which 
the amount was received and the balance was 
reserved. On the other hand the document 
mentions that if any loss is caused to the 


Sastha Pillai v. N. P. R. Ammal (S. Poti J.) 


A.LR. 


yendee by any reason whatsoever besides the 
executants and their properties the properties 
to be purchased from out of the proceeds of 
the sale would also be answerable suggesting 
that the consideration under Ext. D1 was in- 
tended also for investment in other properties. 
Of course, we may state here that there is 
no case or evidence that it was so invested 
ur any other properties. On the other hand 
the evidence indicates that it was utilised by 
the second defendant. As to how he utilised 
it, there is difference of opinion between the 
parties, to which we will advert shortly. 


A The Court below has found, on the 
evidence in the case, that both the mortgage 
Ext. D2 as well as the sale, Ext. Di, are 
supported by consideration. That finding is 
not challenged before us. It is also found 
by the Court below that neither the mort- 
gage nor the sale are supported by legal 
necessity. In fact no serious attempt has 
been made to show that there was necessity 
for executing the sale deed or the earlier 
mortgage. Of course, as we have pointed out, 
the documents do not refer to any such neces- 
sity. The circumstances relating to the situa- 
fion of the parties do not also justify the 
Court inferring that the second defendant was 
so pressed as to enter into these transactions. 
It has not been shown that the business of 
the second defendant relating to the cinema 
was a joint family business. The Court below 
has rightly found that this business was not 
a joint family business. That too is not 
challenged here. Possibly the indulgence in 
such activities cost the second defendant 
heavily and necessitated his borrowing from 
all and sundry. There has been an attempt 
to show that he owed Ext. D7 decree amount 
to D. W. 2, Ext. D6 decree amount to D. W. 
5, Exts. D10 and D11 decree amounts to 
D. W. 6 and Ext. D8 decree amount to 
D. W. 7. But it was not shown by the evi- 
dence in the case that the pressure by reason 
of any debt which the second defendant was 
bound to pay was such that Exts. D2 and 
D1 were necessitated and it was also not 
attempted to be shown that these debts were 
binding on the joint family of the plaintiffs. 
Hence we de not think that we should con- 
sa the question of legal necessity any fur- 

er. 


5. Nevertheless the alienation by a 
Hindu father in regard to properties of a co- 
parcenary consisting of himself and his sons 
would be binding on the sons on the theory 
of pious obligation provided the alienations 
are effected for the discharge of antecedent 
debts. Of course, this is subject to the ex- 
ception that the debt should (not?) be avyva- 
harika, not tainted by illegality or immorality. 
Parties here have no case or complaint against 
the conduct of Sastha Pillai that the debts 
incurred by him were incurred as a result of 
indulgence by him in any immoral life or 
by reason of illegal activities carried on by 
him. Therefore if these transactions were ef- 
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fected to discharge antecedent debts, then, of 
course, they will have to be upheld as binding 
on the sons. 

6. At the time Ext. D1 sale deed was 
executed. the property covered by it was, as 
we have indicated, outstanding under Ext. D2 
mortgage, 1 acre 71 cents out of item 1 was 
one of the items comprised in Ex. D2. There 
was no provision made in the sale deed to 
the 4th defendant even for paying off the 
third defendant Bank wholly or in part out 
of the sale consideration. Nor is there, as 
we have said, any indication in the document 
itself to show that the parties contemplated 
discharge of any liabilities of the second de- 
fendant by alienating the joint family pro- 
pertics, We may mention here that the court 
below has found that 1 acre 12 cents com- 
prised in Survey No. 471/11 which is part of 
Item 1 has also been held to be joint family 

property. On that again there is no dispute 
' in this case. Normally when property of a 
joint family is alienated by the manager and 
there are members other than those who are 
eo nomine parties to the document, it is to 
be expected that the alienee would take care 
to have the purpose for which the alienation 
: js made stated in the document. In other 
words when such transactions are entered into, 
- jt is normal for parties to recite the necessity 
justifying such documents (transactions?) in the 
documents themselves. In assessing the answer 
` to the question whether an impugned transac- 
tion is supported by necessity this would be 
onè of the relevant matters. ‘Though the 
' oreditor’s duty extends only to making en- 
quiries as to the existence of debts and the 
bona fides of the representation by the mana- 
. ger that it is for the discharge of debts bind- 
: Ing on the family and such creditor has no 
_ further duty to see that the amounts received 
are applied for the discharge of the debts con- 
cerned, in a case where. as in the one before 
us, there is no mention of the necessity in 
the document itself, evidence of application 
of the proceeds of the sale towards discharge 
. of the debts would perhaps go a long way 
to substantiate the case of intention of the 
parties to execute the sale for the discharge 
of antecedent debts. It is true that there has 
been some attempt at showing that the money 
obtained under Ext. D1 was applied for the 
discharge of debts. If that was what was 
intended by examination of D. Ws. 2, 5, 6 
and 7, we must say that this attempt has 
miserably failed. On the other hand, their 
evidence indicates that there has been ho ap- 
plication of the proceeds of the sale for meet- 
ing any of the liabilities of the second defend- 
ant. heir evidence is quite vague. They 
do not speak to a discharge of any particular 
sum at or about the time of Ext. D2 sale 
deed. In fact all of them speak to payment 
in smali driblets of the decree amounts or 
portions thereof due from Sastha Pillai as a 
result of the coercive process taken by them 
in execution. What is why we have to ob- 
serve that their evidence, possibly intended 
to show that there were debts payable by 
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Sastha Pillai at that time, will not be of any 
assistance to the alienees in proving that 
there was any application of the proceeds of 
Ext. D2 for payment of the debts. The mere 
fact that there were some debts owing from 
the second defendant at the relevant time may 
not be sufficient. What is relevant is that 
the sale deed should have been executed for 
the purpose of discharging these debts. Sastha 
Pillai could have equally well-received the 
amounts for his own use for further ventures 
or adventures. The recitals themselves if at 
all indicate that this must be the case. Evi- 
dence does not justify a contrary view. Hence 
it is not possible to agree with the view taken 
by the Court below that Ext. Di was execut- 
ed for discharge of antecedent debts. The 
sale deed must therefore bè held to be not 
binding on the joint family of the plaintiffs. 


7. Ext. D2 simple mortgage has to 
be held to be not supported by legal necessity. 
That is also not shown to be for any dis- 
charge of any antecedent debt. The liability 
to pay future subscriptions under a prized 
kuri is not a liability to pay a debt already 
incurred. Whe kuri subscribers and the fore- 
man are governed by the terms of the contract 
between them and the obligation to pay in- 
stalments of the kuri even after the prizing 
arises not by reason of any bond executed 
by the prized subscriber but by the terms 
of the chitty variyola. The security bond, 
Ext. D2 in this case, is not executed for 
creating an obligation by way of repayment 
of any loan received. Whe prize amount re- 
ceived by the subscriber is so received as of 
Tight and is not repayable as a loan. What 
is paid subsequently is‘not to be taken as 
repayment of the prized money but only 
payment of the chitty subscriptions in terms 
of the original contract between the parties. 
The kuri bond is executed only to secure such 
payments which even otherwise would be due 
from the subscriber under the terms of the 
kuri variyola but for which an additional 
security by way of properties is created by 
Ext. D2. We have considered the nature of 
a debt arising by reason of the execution of 
kuri bond by the prized subscriber in A. S. 
80 of 1969. In accordancé with the view 
taken therein we hold that the bond was not 
executed for the payment of any debt and 
therefore it cannot be said that it is support- 
able on the ground that the father mortgaged 
the property for the purpose of paying off 
any antecedent debt of his. 


8. A decree has been obtained on the 
basis of the mortgage. The decree is against . 
the father. The decree is personally against . 
him and also charged on the properties. This - 
decree is challenged by the plaintiffs as not - 
binding on their family. : The mortgage deed ; 
too is challenged. The Court below has held : 
that the third defendant, decree-holder, could - 
proceed against the properties pursuant to | 
the decree obtained by the third defendant 
by way of sale and that is challenged by the | 
plaintiffs in this appeal 


9, The statement of the law in the 
case of Brij Narain v. Mangla Prasad, (AIR 
1924 PC 30), the doctrine of pious obliga- 
tion, was approved by the Supreme Court in 
Amrit Lal v. Jayantilal, (AIR 1960 SC 964). 
The Privy Council laid down five propositions 
of which the first three are relevant for the 
purpose of this appeal: 

“1. The managing coparcener of a joint 
undivided estate cannot alienate or -burden 
the estate qua manager except for purpose of 
necessity. 

2 If he is the father and the rever- 
sionaries até the sons he may, by incurring 
debt, so long as it is not for an immoral 
purpose, lay the estate open to be taken in 
> execution proceeding upon a decree for pay- 
ment of that debt. 


3. If he purports to burden the estate by 
mortgage, then unless that mortgage is to 
discharge an antecedent debt, it would not 
bind more than his own interest.” 

10. The Supreme Court had occasion 
to examine the scope of these propositions 
rather elaborately: in the decision in Faquir 
Chand v. Harnam Kaur, (AIR 1967 SC 727). 
In that case one Murari Lal, the manager of 
a joint family consisting of himself and his 
son, Faquir Chand, borrowed Rs. 75,000/- 
from one Harnam Kaur and by a registered 
mortgage deed of the same date secured the 
immovable property of the joint family for 
the repayment of the loan. There was also 
a personal covenant therein to repay the 
‘Joan. Part of the amount was received for 
discharge of antecedent mortgage debt. The 
suit was instituted on the mortgage and a 
preliminary decree for sale was obtained. The 
son, before such preliminary decree was so 
obtained by the mortgagee, instituted a suit 
against the mortgagee and his father claim- 
ing a declaration that the mortgage deed was 
' for immoral and illegal purposes, was execut- 
ed without legal necessity and was not bind- 
ing on him. When the preliminary decree 
was passed he sought the amendment of the 
plaint and on such amendment the suit was 
one for declaration that the decree passed 
in the mortgage suit was not binding on him. 
Ultimately the matter reached the Supreme 
Court and the sale was stayed pending the 
decision of the appeal in that Court. The 
question that the Court had to consider was 
the scope of the liability of the share of a 
Hindu son to ‘answer for a decree debt ob- 
tained on a mortgage executed by the father 
which mortgage was not shown to have been 
supported by Jegal necessity or as having been 
executed for the discharge of antecedent 
debts. It is quite well settled that when a money 
decree is obtained against the father, the 
creditor can proceed against the sons’ interest 
in the joint family properties even though the 
son may not be a party to the decree and 
even though the debt is not one binding on 
the joint family. The only escape for the 
son in such a case is to ‘plead and prove that 
the debt was avyavaharika. Whether there 
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would be any difference in a case where the 
father executed a mortgage of the properties 
of the joint family and the decree is obtained 
on the basis of such a mortgage was examined 
in the light of the propositions laid down by 
the Privy Council in Brij Narain’s case ATR 
1924. PC 50. That was the question the 
Supreme Court was concerned with. Possib- 
ly the _third proposition as stated in Brij 
Narain’s case may give room for a doubt 
that where the father purports to burden the 
estate by mortgage and it is not for discharge 
of an antecedent debt, it would not bind 
more than his own interest and therefore a 
decree obtained on such mortgage would not 
be one for which the son is answerable, Such 
a view had been expressed in some earlier 
decisions. But the Supreme Court categori- 
cally stated its view that in such a case also 
the son would be liable as on an ordinary 
debt so long as the debt was not tainted. The 
mortgage debt is as much a debt as a simple 
debt. In addition to the character of a loan 
there is the security of property also in 2 
mortgage and therefore when a decree is 
obtained on a mortgage it nevertheless is a 
decree for payment of a debt. There is no 
reason why the Court should hold that to 
such a case the pious obligation of a son 
to discharge the decree debt of his father 
does not exiend. The Supreme Court found 
that it was not open to the son to seek to 
restrain the execution of the decree. 


11. . But the Supreme Court had to 
consider ancther contention also in that case. 
It was urged by Faquir Chand, the son, that 
he was entitled to challenge the very mort- 
gage on the basis of which the decree was 
obtained. The fact that the decree had been 
passed would not make any difference and 
that challenge could be on the basis that 
the mortgage itself was shown to be not one 
for discharge of any antecedent debt. The 
question was whether such a plea could be 
raised when as a decree debt the son’s share 
of the family property was answerable on 
the theory of pious obligation. The learned 
Judges, dealing with this question, said— 

“Counsel ‘for the appellant stated that 
under the law by which the appellant is gov- 
erned, a mortgage of a joint family property 
not being one for legal necessity or for pay- 
ment of an antecedent debt will not bind the 
property only to the extent of the son’s in- 
terest therein. Before the mortgagee obtain- 
ed the decree on the mortgage, the appellant 
was therefore entitled to a declaration that 
such a mertgage did not bind his interest 
in the property. Is the position altered by 
the passing of the decree? We think not. 
The decree against the father does not of its 
own force create a mortgage binding on the 
son’s interest. The security of the creditor is 
not enlarged by the passing of the decree. 
In spite of the passing of the preliminary or 
final decree for sale against the father, the 
mortgage will not, as before, bind the son’s: 
interest in the property, and the son will be 
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entitled to ask for a declaration that his in- 
terest has not been alienated either by the 
mortgage or by the decree.” 


In the view that the Court took the matter 
could not be disposed of without a finding 
on the question of legal necessity and though 
the evidence in the case left much to be 
desired their Lordships, in view of the fact 
that the case was fairly old, found on the 
evidence available that the mortgage was sup- 
ported by legal necessity. In that view natu- 
rally the appeal had to be dismissed. 


12. The counsel on both sides have 
attempted to read the decision of the 
Supreme Court in AIR 1967 SC 727 as sup- 
porting their respective cases. While, accord- 
ing to the alienee, the doctrine of pious obli- 
gation obliges the Hindu son to discharge the 
decree debt as an antecedent debt against 
the father and that is what has been found 
by the Supreme Court, counsel for the son 
relies on the further investigation made by 
the Court as to the binding character of the 
mortgage in support of his plea that, notwith- 
standing the decree, unless the mortgage 1s 
shown to be for an antecedent debt the 
decree could be avoided. 


13. It appears to us that though the 
son cannot restrain the execution of a decree 
obtained against a Hindu father on the basis 
of a mortgage executed by the father that 
only renders the son’s share being answer- 
able for such decree. Even in such a case 
it is open to him to show that the mortgage 
is not binding as the enquiry by the Supreme 
Court in the very same judgment indicates. 
That such enquiry is relevant is evident. 
That would mean that, if in that case, it had 
been established that the mortgage had not 
been supported by legal necessity the result 
would have been different. In that event the 
Court would have been called upon to declare 
that the mortgage was unsupported by legal 
necessity or benefit to the Estate and not 
shown to be for antecedent debts. Such an 
enquiry and consequent finding would be re- 
levant only for an ultimate finding that the 
mortgage was not binding on the interests of 
the sons in the joint family. The decree- 
holder will nevertheless be entitled to proceed 
to execute the decree obtained by him on the 
mortgage. But that would be not as if it was 
a mortgage decree obtained against the joint 
family but as a mortgage decree in regard 
to the share of the father and as a money 
decree against the interests of the sons in the 
joint family property. That may make a 
difference in many 4 case. In such a case the 
son’s share may have to be attached before 
proceeding to sell it unlike the father’s share 
answerable by reason of the charge under the 
decree. That would make a difference in law 
because any proceeding by the creditor against 
the interests of the sons in the joint family 
under a mortgage decree would not be sub- 
ject to any rights that intervene between the 
date of the mortgage and the date of the 
sale whereas if it is not by virtue of a mort- 
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gage decree that the sons’ interests are pro- 
ceeded against it will be only such rights as 
the sons possess in the property at the time 
of attachment that could be brought to sale. 


14. To sum up: The Mortgage Ext. 
D2 though not shown to be sunported by 
legal necessity binding on the joint family 
and not shown to be for discharge of antece- 
dent debts is binding on the interests of the 
father and therefore the mortgage decree 
could be operative and executable as such in 
regard to his interest. The mortgage will not 
be binding on the interests of the plaintiffs 
in the joint family properties and therefore 
not executable as a mortgage decree as 
against them. All the same, by reason of 
the theory of pious obligation the interests 
of the plaintiffs in the mortgaged property and 
in the joint family properties would also be 
answerable for the decree obtained by the 
creditor on the debt and the decree is there- 
fore liable to be enforced in that manner. 
The decree of the Court below in this regard, 
therefore, requires appropriate modification in 
the light of what we have said here. With 
regard to the sale deed we have already found 
that it has to be set aside and the appeal 
has to be allowed to that extent. 


15. As a result of setting aside 
Ext. Di sale deed plaintiffs will be entitled 
to recover on behalf of the joint family 
item 1 of the plaint schedule. But since the 
4th defendant is entitled to the value of 
improvements, if any, effected on that item 
before such recovery, the decree granted here- 
in will only be a preliminary decree declaring 
that Ext. D1 sale deed stands set aside and 
that plaintiffs are entitled to recover pos- 
Session subject to payment of value of im- 
provements to be determined in the final 
decree proceedings. The question of mesne 
profits also will be considered at the time of 
passing such final decree and appropriate re- 
liefs granted. The 4th defendant is no doubt 
entitled to the share of his alienor. The 4th 
defendant is an alienee of a specific item of. 
joint family property and not an alienee of 
a share of a coparcener in the joint family 
properties. In such case he has only a right 
to seek appropriate decree for partition and 
allotment. What the remedy of a purchaser 
such as the 4th defendant would be could 
best be seen from the decision in Krishnan 
Nair v. Abraham, (1971 Ker LJ 162) = (AIR 
1971 Ker 154). 


16. It will be open to the plaintiffs 
to sue for partition as indicated in that deci- 
sion and the decision in this case will in no 
way be a bar to such a course. We have 
already held as to what should be the modi- 
fication with regard to the decree in regard 
to the declaration prayed for concerning 
Ext. D2 mortgage deed. Parties are directed 
to suffer costs in this appeal. 

17. Though there ıs seen in the file 
what is termed as a cross-objection, it is not 
really a cross-objection, but only objection to 
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findings. No point raised in the said objec- 
tion has been urged before us. 


Order accordingly. 
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P. SUBRAMANIAN POTI, J. 


Joly A. V. and another, Petitioner 
y State of Kerala and another, Respon- 
ents. 


O. P. Nos, 3782 and 3788 of 1973, D/- 
28-11-1973. 

Index Note:— (A) Constitution of 
India, Art. 14 — Admission to educa- 
tional institutions — Government Law 
College — Part-time LL. B, course — 
Rule reserving 100 per cent seats to Gov- 
ernment and quasi-Government employ- 
ees, irrespective of their category — 
Training Gevernment servants for exer- 
cise of quasi-judicial powers, object be- 
hind reservation — Rule, in so far as it 
denies right of admission to employees 
of private institutions, is violative of 
right of equality contained in Art. 14. 


Brief Note:— (A) According to cl. 2 
of the Rules, framed by the Kerala Gov- 
ernment in G., O. Ms. 149/73/Higher Edu- 
cation dated 19-9-1973, admission to the 
part-time LL.B. course in the Govern- 
ment Law College was restricted, for 
the frst time, to the employees of the 
Central and State Governments and 
quasi-Governmental bodies, including pub- 
lic Corporations and Government Compa- 
nies. The earlier rules had permitted 
employees of private institutions also, 
to be admitted to the course, The only 
purpose of the Government behind the 
rule of restriction, as seen from their 
counter~affidavit, was that the Govern- 
ment servants should be well equipped 
with legal training in order to enable 
-them to exercise quasi-judicial powers 
affecting the rights of citizens. Cl. 2 of 
the Rules, reserving all the seats to the 
Government and quasi-Government em- 
ployees, was attacked by the employees 
of private institutions as a blatant in- 
fringement of Art. 14 of the Constitu- 
tion : 

Held that Cl. 2, so far as it denied 
the right of admission to employees of 
private institutions, was violative of the 
right of equality guaranteed under Arti- 
cle 14 and was therefore liable to be 
quashed, (Para 15) 


If in a case, such as the one under 
consideration, any right, such as the 
right to admission to an -educational in- 
stitution, is confined to a particular cate- 
gory of persons excluding all others who 
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would otherwise be eligible to be consi- 
dered and the reasonableness is called in- 
to question, such action can be sustain- 
ed only by showing that the object in- 
tended by such exclusion is relevant. 
(Para 7) 
The object to be achieved by the 
G. O. did not justify the classification 
ketween Government and quasi-Govern- 
ment employees on the one hand and 
employees of private institutions on the 
other, as reasonable or proper. There is 
no rational connection between the pur- 
pose behind the restriction and 100 per 
cent reservation of seats to the particu- 
lar class of employees enumerated in 
cl. (2). (Paras 9, 11) 
The purpose behind the restriction 
is, on the face of it, not an answer to 
the classification made by the rule þe- 
cause the right of admission is not res- 
tricted to the employees of the State and 
Central Governments only, but is also 
equally open to employees of the quasi- 


Government bodies, including public 
Corporations and Government owned 
Companies. (Para 9) 


Further, the reservation is not to any 
class of employees. It is in respect of all 
employees, irrespective of, in what de- 
partment they are working. Many of 
those are mot likely to be entrusted with 
quasi-judicial duties. (Para 10) 


Equally important is the fact that 
among those who are left out of the 
Rule (viz. employees of private institu- 
tions) there may be many who may 
stand to gain. by legal training. AIR 1964 
SC 179, Rel. on; AIR 1970 SC 35 and AIR 
1973 SC 1050, Disting. (Para 11) 


Index WNote:— (B) Constitution of 
India, Art. 14 — Plea as to unconstitu- 
tionality under Art, 14 — Who can raise 
— Test as to availability not as rigorous 
as in the case of other fundamental 
rights. 

Brief Note:— (B) The mandate under 
Articles 14, 15 and 16 is directed to the 
State. It is more a matter for the State 
to take note of and to be governed by, 
in its conduct than for a citizen to seek 
enforcement of. That is why when the 
plea is one of infringement of Article 14 
the test as to the availability of the right 
in the petitioner will not be as rigorous 
as in the case of a plea of infringement 
of other fundamental rights guaranteed 
in Part III. Since Art. 14 is a command 
to the State it has. been held to be a 
fundamental right which cannot be waiv- 
ed. AIR 1959 SC 149 and AIR 1968 Pat 3 
(FB), Rel. on. (Paras 17 & 18) 
Cases Referred: Chronological Paras 
AIR 1973 SC 1050 = (1973) 1 SCC 454, 

Rita v. Urion of India 14 
AIR 1970 SC 35 = (1970) 1 SCR 413, Chi- 
tra Ghosh v. Union of India 13 
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AIR 1968 Pat 3 = 1967 BLJR 798 (FS), 
Umesh Chandra v. V, N. Singh 18 
AIR 1984 SC 179 = (1964) 4 SCR 680, 
Devadasan v. Union of India 12 
AIR 1959 SC 149 = (1959) Supp (1) SCR 
528, Basheshar Nath v. Commr. of 
Income-tax 18 


Xavier Arakal, K. V. Benedict, P, P. 
Ananthanarayana Iyer and R. D. Shenoy, 
for Petitioners; Govt. Pleader, for Res- 
pondents. 

ORDER :— The petitioner in O. P. 
3782 of 1973 is an employee of the Federal 
Bank Limited at Ernakulam and the pe- 
titioner in the other petition is an em- 
ployee of the Tata Oil Mills, Tatapuram, 
Cochin-14. Both of them sought admis- 
sion to the part-time LL.B. course in the 
Government Law College, Ernakulam. 
Their applications have not been consi- 
dered because, according to the respon- 
dents, the admission to the part-time 
LL.B. course during the current year is 
regulated by Ext. R-1 rules framed by 
the Government in G. O. Ms. 149/73/ 
Higher Education dated 19-9-1973 which 
rules restrict admission to the course to 
regular employees in the Central and 
State Government Departments, quasi- 
Governmental bodies including public 
Corporations and Government owned 
companies, Having not been called for 
interview, they came to this Court on 
8th November, 1973 at which time the 
interview for selection of the candidates 
had not yet been held. 


2. Of late, there has been a large 
rush of candidates for admission to the 
Law Colleges in the State. The number of 
seats in these Colleges are limited. In the 
year 1966, part-time courses with classes 
held in the mornings and evenings were 
started in the Government Law Colleges. 
This was intended for employed persons. 
Prior to the commencement of the cur- 
rent academic year instructions in force 
regarding the admission to part-time de- 
gree courses in Law in the Government 
Colleges of the State enabled admission 
to be obtained by employees of private 
institutions also, G.O.M.S. 314/66/Edn. 
dated 8-7-1966 provided that— 

“Preference for admission to this 
course will be given to full time emplo- 
yees of State Government, Central Gov- 
ernment and quasi-Government institu- 
tions. Admission can be given to full time 
ae of other private institutions 
a 0,” 

This, it is said, was challenged in this 
Court as a result of which, it appears 
that the second respondent, the Principal 
of the Law College, Ernakulam proposed 
a new set of Rules. It is these rules as 
recommended by the Principal of Law 
College, Ernakulam that have found a 
place in Ext. R-1 order of the Govern- 
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ment. The only relevant clause with 
which I need be concerned in this case 
in regard to Ext. R-i is clause 2. That 
reads——~ 

“Admission to part-time LL.B. course 
shall be restricted to employed persons 
on a regular full time basis in the Cen- 
tral and State Government Departments, 
quasi-Governmental bodies including 
public Corporation and Government own- 
ed companies.” 
That necessarily means that persons like 
the petitioners in the two cases who, 
though under the earlier orders were en- 
titled to seek admission, are now denied 
consideration of their applications. They 
become ineligible for admission under the 
new rules. Therefore they were mot call- 
ed for interview by the second respon- 
dent, They have moved this court prior 
to the date of the interview by the Prin- 
cipal of the Law College which is said 
to have been on the 9th November, 1973. 
Notice of the interim petitions moved in 
these cases are said to have been served 
on the second respondent on 9th Nov- 
ember, 1973. The admissions of the stu- 
dents to the College have been made 
later, during the course of the month. 

3. The only ground of attack 
against the order of the Government re- 
serving all the seats in the part-time 
course to the employees envisaged in 
Rule 2 is that it is a blatant infringe- 
ment of the right to equality guaranteed 
in the Constitution of India. It is said 
that the conduct of the respondents in 
denying the petitioners the right to have 
their applications considered violates 
Article 14 of the Constitution. 


4, As I have said earlier, hither- 
to admission to the part-time course has 
been open to all employees irrespective 
of whether they are employes of the 
State, Central Governments, publie Cor- 
porations or private companies or firms. 
The restriction of such admission to the 
classes of employees referred to in the 


new Rules is introduced for the first 
time in the current academic year. The 
files available with the Government 


Pleader indicate that this was intended 
to remedy the mischief of the earlier 
rule. It is the petitioners’ contention that 
the remedy is worse than the evil and 
the current rule is more vicious than its 
predecessor, It would also appear from 
the files that the Government was only 
accepting the suggestion of the second 
respondent without bestowing any inde- 
pendent thought on it. The result is that 
admissions are now restricted in such a 
manner as to exclude all employees other 
than the class referred to in Ext. R-1 
Government order. 


5. I have also to mention that 
though the Professor in charge on be- 
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half of the Principal has filed a counter- 
affidavit, the State has not filed a coun- 
ter-affidavit. But it is submitted by coun- 
sel for the State that the stand taken by 
it is the same as that taken by the second 
respondent in the counter-~affidavit. The 
stand taken in the counter-affidavit on 
behalf of the 2nd respondent is seen 
from paragraph 5 of the counter, 


“There are 100 seats in the regular 
full time class for LL.B. In that there is 
no such restriction regarding employ- 
ment. Even when the evening class start- 
ed they were only intended for employ- 
ed persons mainly for the employees of 
State Government, Central Government 
and quasi-Governmental Institutions 
prior to 1973. Only in 1973 Government 
framed rules for selection of students to 
the part time LL.B. course in which 
Government have not included the stu- 
dents from the private institutions.” 
Again in paragraph 8 it is stated— 


“It is submitted that the intention 
of the Government in conducting part- 
time course is to provide opportunity for 
legal education for those who are em- 
ployed in Government Departments and 
the like as many of the Government ser- 
vants today are endowed with the duties 
of administering innumerable statutory 
provisions and rules. In fact a good per- 
centage of Government employees are 
having quasi-judicial powers affecting 
rights of the citizens and therefore, pro- 
viding opportunities for such employed 
persons to be legally educated would be 
an object sought to be achieved for the 
benefit of the public and in the interests 
of the Government.” 


This is the only answer to the plea of 
discrimination as could be found in the 
counter-affidavit in the ease. 


6. Before I proceed to consider 
the plea I have also to notice that the 
counter-affidavit itself recognises the 
fact that the earlier rules permitted even 
employees other than the categories re- 
ferred to in Ext. R-1 to be admitted 
though in the counter-affidavit a state- 
ment is made that the course was ‘main- 
ly’ intended for employees of the State 
Government, Central Government and 
quasi-Governmental institutions. There 
is no indication in the counter-affidavit 
as to why a change in the rule was call- 
ed for and what the justification for such 
change was. It is also significant that 
while in paragraph 8 reference is made 
to the duties of the Government servants 
which according to the counter-affidavit 
requires legal education, mo reason 15 
indicated why, to the other class cover- 
ed by Ext, R-1 order legal education 
would be necessary in preference to the 
employees of other institutions. 
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; 7. _ It has been said time and again 
tnat Article 14 does permit classification, 
Classification may at times result in ex- 
clusion of particular classes. But it is 
equally well settled that the classifica- 
tion has to be justified on the basis of 
the nexus between the object to be 
achieved and the classification itself. 
Where the object to be achieved may not 
justify the classification made by the 
State it will not be possible to sustain 
tae classification as reasonable or proper. 
Therefore the enquiry in all such cases 
would be as to what was the purpose or 
object. of giving a different treatment to 
a particular class of persons. If in a case 
such as the one before me any right, 
such as the right to admission to an edu- 
cational institution, is confined to a par- 
ticular category of persons excluding all 
others who would otherwise be eligible 
to be considered and the reasonableness 
is called inte question, such action can 
be Sustained only by showing that the 
es intended by such exclusion is rele- 
vant. 


8. Normally in an institution run 
by the State with State funds every 
citizen is entitled to be considered for 
admission provided he satisfies the basic 
qualification laid down for admission to 
the course. To the graduates who are 
entitled to seek admission to the Law 
Colleges in the State the acquisition of 
the law qualification is of value and pur- 
pose as it would not only equip them in 
life with a degree which may be useful 
to them but also enables them either to 
take to the legal profession or seek bet- 
ter venues of promotion in service. De~ 
nial of opportunity to seek admission to 
a course in a Government College with- 
out proper reason would certainly be ob- 
jactionable. It would certainly be a vio- 
lation of the mandate issued to the State 
that it should treat all its citizens alike. 
But if the State shows good cause for 
its policy in limiting admission to a pars 
ticular class and that cause has got a 
direct relation to the purpose for which 
that restriction is imposed then the 
Courts may be justified in upholding the 
rule of restriction. 

9, Therefore, the prime enquiry 
in matters where a plea such as the one 
made here arises should be to find an 
answer to the question what exactly is 
the purpose of the rule of exclusion or 
restriction. Why should the admission be 
restricted to employees not only of the 
Government, State and Central, but also 
of the public Corporation and Govern- 
ment owned companies? The only pur- 
rose as seen from the counter-affidavit is 
that the Government servants should be 
well equipped with legal training in 
order to enable them to exercise quasi- 
judicial powers affecting the rights of 
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citizens. On the face of it, this is not an 
answer to the classification made by Ext. 
R-1 because the right of admission is 
not restricted to the employees of the 
State and Central Governments only, 
but is also equally open to employees of 
the quasi-Governmental bodies, including 
public Corporations and Government 
owned Companies in whose cases no 
justification is shown in the counter-affi- 
davit. Not that the reservation to the 
Government employees does not require 
further examination. 


10. The reservation, as J have 
stated, is not to any particular class of 
employees in the Government — service. 
That again is quite relevant. It is to all 
employees irrespective of in what de- 
partment they are working. So is the 
ease with the Public Corporations and 
Government owned companies. May be 
there are some posts in Government ser- 
vice, some even in public corporations 
which may require incumbents who may 
be able to perform their functions more 
efficiently with a legal background pro- 
vided to them. But this cannot be said 
of all employees whether it be of the 
State Government or Central Govern- 
ment or. of the Public Corporations or 
Government owned companies. Therefore 
it is very difficult to understand the logic 
of a rule which does mot limit opportu- 
nity to admission to the Law College to 
those class of employees whose efficiency 
may perhaps be increased by obtaining 
the law qualification. As it is the oppor- 
tunity for admission can be availed of by 
a Veterinary Doctor in Government Ser- 
vice, a Laboratory Assistant in the Pub- 
lic Health Laboratory, an Eye Specialist 
in the Ophthalmic Hospital, a Research 
Assistant in the Fisheries Corporation or 
even a Chemist in the Travancore Cochin 
(Chemicals Limited as much as by a Mem- 
ber of the Board of Revenue, It is dif- 
ficult to appreciate the purpose behind 
providing for the acquisition of such gua- 
lifications by all these employees though 
it may be possible to justify it in the case 
of some. The counsel for the State points 
out that the Veterinary Doctor may 
sometimes act as a Land Tribunal and 
that may necessitate acquisition of a 
legal qualification by him. Possibly so. 
Fortunately that is not being said of the 
other categories like the Laboratory As- 
sistant to whom, I think, the legal quali- 
fication may not be a professional asset. 
That cannot be said also of employees of 
public Corporations and Government 
owned Companies like the F.A.C.T. limit- 
ed or T.C.C, Limited or the Trivandrum 
Rubber Works. Therefore the argument 
that the: Veterinary Doctor may become 
a Land Tribunal and may require legal 
background need not detain me. Not that. 
it is a legitimate plea. In a country where 
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there are any number of legally trained 
men available both in the Bar and out- 
side it, it is difficult to see the propriety 
of entrusting judicial duties concerning 
the adjudication of rights to property to 
those who have had not only no proper 
training in law but who are really lay- 
men so far as the legal field is concern- 
ed, But as I said I need not go further in 
that plea, for, that does not answer the 
complaint of discrimination since there 
are very many classes among those who 
had been allowed to apply who, I am 
sure, are not going to be entrusted with 
quasi-judicial duties. 


11. Equally significant is the fact 
that among those who are left out of the 
Rule, I mean those who are now exclud- 
ed from seeking admission, despite being 
regular salaried employees, there may be 
many who may stand to gain by legal 
training. Their employers also may bene- 
fit by the employees undertaking a 
course of study in the LL.B. class in the 
Law College. An officer or an employee 
of the Vijaya Bank, the Federal Bank or 
the South Indian Bank may not be able 
to apply, though legal training may be 
of assistance to him. But an employee of 
a Nationalised Bank can seek such ad~ 
mission. A liaison officer working in a 
private limited company like Tata Oil 
Mills or Burma~shell may not be able to 
apply but a Chemist in the Travancore 
Titanium Product is entitled to apply. It 
is difficult to see the rational connection 
between the object of (sic) (and?) the 
100 per cent reservation of seats in the 
part-time LL.B. course in the Law Col- 
lege to the particular class of employees 
enumerated in Ext. R-1. Itis equally diffi- 
cult to understand, how if at all there 
is any, the purpose. which is sought to 
be achieved by such exclusion could be 
promoted by the impugned rule. 


12. Indeed, there is ample scope 
for grievance because what is provided 
for is not in the real sense any reserva- 
tion. While even a reservation of admis- 
sion to a particular— category of emplo- 
yees or preference to them may have to 
be supported by proper justification, 
where, in the mame of reservation, all the 
seats are cornered by a class of emplo- 
yees effectively ignoring the rights of 
others, there is an annihilation of the 
rights of such others to seek admission to 
an institution in which normally they 
should have a right to be considered for 
such admission along with others. As ob- 
served by the Suprerne Court in Devada- 
san v. Union of India, (AIR 1964 SC 179) 
in considering the question of reservation 
in the matter of employment, any rule 
of reservation cannot be such as to make 
the availability to the non-reserved clas- 
ses illusory. 
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13. Counsel for the State seems 
to justify the action of the Government 
by reference to the decision of the Sup- 
reme Court in Chitra Ghosh v. Union of 
India, (AIR 1970 SC 35). My attention is 
drawn to paragraph 9 of this judgment. 
The learned Judge Grover, J. said— 

“It is the Central Government which 
bears the financial burden of running the 
Medical College. It is for it to lay down 
the criteria for eligibility, From the very 
nature of things it is not possible to 
throw the admission open to students 
from all over the country. The Govern- 
ment cannot be denied the right to de- 
cide from what sources the admission 
will be made. That essentially is a ques- 
tion of policy and depends inter alia on 
an overall assessment and survey of the 
requirements of residents of particular 
territories and other categories of per- 
sons for whom it is essential to provide 
facilities for medical education.” 


It is true, it is for the State to lay down 
the criteria for eligibility and that is 
essentially a question of policy. But what 
the learned Judge said later in the same 
paragraph makes the position clear. 

“If the sources are properly classi- 
fied whether on territorial geographical 
or other reasonable basis it is mot for the 
Courts to interfere with the manner and 
method of making the classification.” 


The power of the Government to decide 
upon the policy as to the source from 
which the candidates are to be drawn 
does not vest an arbitrary power in the 
Government, a power which is capable 


of excluding a class for no intelligible 
reason. The source, as the Supreme 
Court said, must be properly classified. 


In the case before the Supreme Court 
reservation had been made in regard to 
admission to the Medical College to vari- 
ous classes. The Supreme Court consi- 
dered the justifiability of the reservation 
to each one of these classes and found 
that these were necessary and reasonable. 
That of course, is a matter to be examin- 
ed on the facts of each case. 


14, Reliance is also placed by 
State’s counsel on the decision of the 
Supreme Court in Rita v. Union of India, 
(AIR 1973 SC 1050). The Government of 
India introduced a scheme under which 
certain number of seats in Government 
Medical College were reserved in the 
pre-meédical and M.B.B.S. courses for re- 
patriates from Burma, Ceylon, Mozembi- 
que and new migrants from Bangla Desh. 
Applications were invited from qualified 
repatriates from the above areas in pres- 
eribed forms. “Repatriate” was defined in 
the case of persons coming from Burma 
as those who arrived in India on or after 
1-6-1964. Petitioners were, probably on 
the merits, more qualified than the other 
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repatriates who had come to India after 
1-6-1964. Since they were entitled to 
apply they did apply. There were no sta- 
tutory rules governing admission. The 
petitioners were mot admitted because 
selection was confined to those repatri- 
ates who came within five years prior to 
the selection. The question was whether 
this was a discriminatory classification. 
Even among repatriates those who had 
come within five years prior to the selec- 
tion and those who had come earlier 
were treated differently. But the latter 
class of repatriates had been better sett- 
led and rehabilitated. The purpose of the 
reservation being to assist all those who 
had not keen rehabilitated, classification 
preferring those who had not been really 
rehabilitated was held to be a rational 
one. Here again I see no assistance to 
the contention of the State as every case 
nek necessarily ultimately turn on the 
acts. 


15. It is very difficult to conceive 
of a rational policy behind the impugned 
Government order. It is highly doubtful 
whether the Government seriously took 
note of the consequences of exclusion 
resulting from the implementation of its 
order, It suggests to me from a perusal 
of the file that in an attempt to lay down 
some rule or criteria, suggestions made 
by the then Principal of the Law Col- 
lege, Ernakulam, the second respondent, 
to the Government was accepted as such 
without s2riously considering the conse- 
quences that would result from the 
course adopted. There has not been a 
serious attempt to justify the classifica- 
tion. There is not even an apparent justi- 
fication shown for preferring employees 
of Government owned companies and 
public Corporations. Not that the justifi- 
cation shown in regard to Government 
servants would pass the test. In these 
circumstances it is difficult to uphold the 
rule embodied in the impugned order 
Ext, R-1 limiting admissions to a parti- 
cular class. Clause 2 of Ext. R is there- 
fore violative of the right of equality 
guaranteed under Article 14 of the Con- 
stitution and is therefore liable to be 
quashed. 


16. It has been suggested by 
counsel for the State at the hearing that 
the petitioners must be denied relief for 
other reasons, It is said that by this time 
admissions to the College have been clos- 
ed, classes have begun and any decision 
by this Court would result in an un- 
settlement of the situation, It is also said 
that those who have been admitted are 
not parties to these petitions. It is sug- 
gested that the petitioners could have 
come earlier. As to the last of these con- 
tentions, I think I should accept the 
petitioners’ case that there was no occa- 
sion for the petitioners to know about 
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Ext. R-1 earlier. The petitioners say that 
Ext. R-i is not seen published in the 
Gazette even though it is a Government 
order. No Gazette publication is shown 
to me and the State frankly admits that 
it is not seen published. Therefore it 
cannot be taken that this order was 
known to all concerned. It is no doubt 
true that the substance of this rule is 
seen in this year’s prospectus. The peti- 
tioners have come to court even before 
the interview had begun. They had come 
on the 8th November and the interview 
was only on the 9th, Notice on the inte- 
rim petitions had been served on the 
second respondent on the 9th. Admissions 
to the college were made only there- 
after. Therefore the petitioners may not, 
in any way, be blamed for not implead- 
ing those who were admitted later. 


17. There is another aspect of the 
matter which is equally relevant in this 
context, The mandate under Articles 14 
15 and 16 of the Constitution is directed 
to the State. It is more a matter for the 
State to take note of and to be governed 
by in its conduct than for a citizen to 
seek enforcement of. That is why Courts 
have on occasions said that when the 
plea is one of infringement of Article 14 
the test as to the availability of the right 
in the petitioner will not be as rigorous 
as in the case of a plea of infringement 
of other fundamental rights guaranteed 
in Part IT], of the Constitution such as 
the right to property under Article 31 or 
the freedom to practise profession in 
Article 19 (1) (g). The legislature and the 
executive have to be kept within Consti- 
tutional limits. Of course, in the matter 
of the consequential directions to be 
given by the Court by way of implemen- 
tation of its decision the Court must 
take mote of relevant circumstances, 


18. Since Article 14 of the Con- 
stitution is a command to the State, the 
Supreme Court held that it is a funda- 
mental right which cannot be waived by 
any person. This is in Basheshar Nath v. 
L.-T. Commr., (AIR 1959 SC 149). A Full 
Bench of the Patna High Court in Umesh 
ee v. V. N. Singh, (AIR 1968 Pat 

said— 


“In Articles 14, 15 and 16 the em- 
phasis is more on the constitutional duty 
of the State than on the right conferred 
on an individual unlike Article 31. Hence 
the nature of the interest which an appli- 
cant has to establish while seeking the 
help of this Court under Article 226 
where infringement of Article 14 is alleg- 
ed may be less tenuous than the interest 
which he has to establish where in- 
fringement of some other Article in Part 
HI, such as Article 31, is alleged.” 
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18A. Now I must come to the re- 
lief that must be granted to the petitioners 
here. The petitioners, as I said, have 
come to this Court in time and therefore 
in their cases they are entitled to their 
applications being duly considered. It is 
submitted by the petitioners that candi- 
dates with lesser marks than that ob- 
tained by the petitioners have been ad- 
mitted to the course, Once the distinc- 
tion between the several classes of em~« 
ployees may not be the basis for exclud- 
ing any particular candidate, necessarily 
selection must go by merit and merit has 
been determined, I am told, on the basis 
of marks, If the petitioners have more 
marks than those admitted, they are en- 
titled to admission. How that is to be 
worked out is a matter for the respon- 
dents to consider. If that necessarily re- 
quires others to be displaced, that must 
be done. But, I believe, the better course, 
in case the petitioners are found eligible, 
would be to see that two more seats are 
provided. The matter must be finally 
settled within a week from today. Pos- 
sibly those who may come to Court here- 
after may not be in the same position as 
the petitioners, because of the lapse of 
time, Necessarily what I have said here- 
in will, I hope, be a guidance to the res- 
pondents in the matter of framing pro- 
per rules at least for the admissions in 
the coming years. 


19. In the result, Clause 2 of Ext. 
R-1 is quashed and the petitions are 
allowed. No costs. 

Petitions allowed. 
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Index Note:— (A) T. P. Act (1882), 
S. 64 — Trusts Act (1882), S. 90 — Mort- 
gage of lease-hold right of Devaswom — 
Devaswom obtaining decree of eviction 
with arrears of rent against lessee mort- 
gagee — Fresh lease granted to mort- 
gagee —- Morigagor bringing suit for re- 
demption — Not maintainable. 


Brief Note:— (A) Continued exist- 
ence of relationship of mortgagor and 
mortgagee is essential for the application 
of S. 64, T. P, Act and S. 90, Trusts Act 
with the extinction of the lease on the 
passing of the decree for eviction, the 
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mortgage created by the lessee comes to 
an end. The subsequent lease obtained by 
the mortgagee does not attract the provi- 
sions of Ss. 64 and 90. The suit for re- 
demption is not maintainable. AIR 1966 
SC 1003, Relied on; AIR 1964 SC 1707; 
AIR 1966 SC 126, Disting. (Paras 9, 10) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1003 = (1967) 1 SCJ 738, 


Lakhmi Chand Khemani v. Kauran 
Devi 9 
AIR 1966 SC 126 = (1966) 1 SCR 158, 


Sachidanand Prasad v. Babu Sheo Pra- 
sad Singh 8 
AIR 1964 SC 1707 = (1964) 1 SCWR 683, 
Basmati Devi v. Chamru Sao 8 
E. P. Poulose, for Appellant; P. N. 
Sankaranarayana Pillai, for Respondent. 


CHANDRASEKHARA MENON, J.— 
The plaintiff in a suit for redemption of 
a mortgage is the appellant in this ap- 
peal. The mortgage is of the year 1103 
M.E. Ex. D-1 is the mortgage deed. By 
this deed the mortgagees, Iype and Sara 
were authorised to redeem an earlier 
mortgage. They redeemed the earlier 
mortgage and came into possession of 
the property by Ex. D-4 document dated 
31-9-1112. What had been mortgaged as 
per Ex. D-1 was a leasehold right from 
a Devaswom. À 

2. The Devaswom obtained a de- 
. cree for eviction with arrears of rent 
against the lessee-mortgagor on 28-6- 
1111. The mortgagees were also parties 
to the decree, It was after this decree 
that the mortgagees got release of the 
earlier mortgage and got possession of 
the property. 

3. The defendant got assignment 
of the rights of the mortgagees, evidenc- 
ed by the deed of assignment Ex. D-5 


dated 31-9-1112; the mortgagor’s right 
devolved on the plaintiff. 
4, The jenmi-devaswom instead 


of executing the decree for eviction 
granted a fresh demise, Ex. D-6 of 4-4- 
1113 to the defendant. It was long there- 
after that the plaintiff claiming the right 
of the mortgagor under Ex. D-1 brought 
the present suit for redemption. 


5. The defendant successfully con- 
tended before the trial court that after 
the decree for eviction, the lease in 
favour of the plaintiff's predecessor-in- 
interest had come to an end, and with 
it the mortgage created by the  lesses. 
The learned Munsiff held that the lease- 
hold right over the plaint property was 
extinguished by the decree for eviction 
which necessarily put an end to the 
mortgage created by the lessee. The 
court further held that the defendant is 
not in any way estopped from setting up 
a claim against the mortgagor, The suit 
for redemption was, therefore, dis- 
missed, 
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6. The learned Subordinate Judge, 
before whom the matter was taken up 
in appeal, was however of the view that 
the defendant had obtained subsequently 
a lease Ex. D-6 taking advantage of his 
possession as a mortgagee. The new de- 
mise in favour of the defendant was held 
mot to affect the rights of the plaintiff 
who was consequently given a decree for 
redemption of the mortgage. 


7. In second appeal a learned 
Judge of this court restored the trial 
court’s decision. The decree for eviction, 
it was held, would attract the extinction 
of the leasehold right, and as a conse- 
quence the mortgagor-mortgagee rela- 
tionship created by Ex. D-1 also would 
cease to exist. The learned Judge grant- 
ed leave to the plaintiff to appeal to a 
Division Bench. 


8. Learned counsel for the appel- 
lant contended for the position that be- 
tween the  plaintiff-mortgagor and the 
defendant-mortgagee, the defendant is 
estopped from denying or challenging 
the title or other rights of the plaintiff 
and that Section 64 of the Transfer of 
Property Act and Section 90 of the Indian 
Trusts Act should be applicable to the 
case in determining the rights and liabi- 
lities of the parties, He strongly relied 
on the decisions reported in Smt. Bas- 
mati Devi v. Chamru Sao, (1964) 1 SCWR 
683 = (AIR 1964 SC 1707) and Sachida- 
nand Prasad v. Babu Sheo Prasad Singh, 
(1966) 1 SCR 158 = (AIR 1966 SC 126). 
We are afraid that this contention is bas- 
ed on a misconception of the provisions 
of Section 64 of the Transfer of Proverty 
Act and Section 90 of the Indian Trusts 
Act. Section 64 of the Transfer of Pro- 
perty Act reads: 


“Where the mortgaged property is a 
lease, and the mortgagee obtains a re- 
newal of the lease, the mortgagor, upon 
redemption, shall, in the absence of a 
contract by him to the contrary, have 
the benefit of the new lease.” 

Section 90 of the Indian Trusts Act reads: 

“Where a tenant for life, co-owner, 
mortgagee or other qualified owner of 
any property, by availing himself of his 
position as such, gains an advantage in 
derogation of the rights of the other per- 
sons interested in the property, or where 
any such owner, as representing all per- 
sons interested in such property, gains 
any advantage, he must hold, for the 
benefit of all persons so interested the 
advantage so gained, but subject to re- 
payment of such persons of their due 
share of the expenses properly incurred, 
and to an indemnity by the same persons 
against liabilities properly contracted, in 
gaining such advantage.” 

9. Continued existence of the re- 
lationship of mortgagor and mortgagee 
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iis essential for the application of the 
aforesaid provisions. In the instant case, 
by the passing of Ex, D-2 decree, the 
original lease ceased to exist which re- 
sulted in the extinction of the mortgage, 
which had been created by the lessee. 
As laid down by the Supreme Court in 
Lakhmi Chand Khemani v. Kauran Devi, 
(1967) 1 SCJ 738 = (AIR 1966 SC 1003), 
quoted by the learned Judge in the judg- 
ment under appeal: 


“Under the ordinary law applicable 
to landlords and tenants, a tenant who 
has suffered an ejectment decree is not 
considered a tenant any more: he has 
after the decree none of the rights which 
as tenant he earlier possessed.” 


10. The general rule is that a 
person cannot, by transfer or otherwise, 
confer a better title on another than 
what he himself has. The lessee cannot, 
therefore, create an interest in the pro- 
perty leased out to him which will enure 
beyond the termination of his interests 
as lessee. Therefore, with the extinction 
of the lease on the passing of the decree 
for eviction, the mortgage created by the 
lessee also came to an end. Hence the 
subsequent lease obtained by the erst- 
while mortgagee cannot attract the pro- 


visions of Section 64 of the T. P. Act or 


of Section 90 of the Indian Trusts Act. 


11. In the Supreme Court deci- 
sions relied on by the appellant acquisi- 
tions were made by the mortgagee taking 
advantage of his position as a mortgagee 
during the subsistence of the relation- 
ship of mortgagor-mortgagee, Those de- 
cisions have no application to the facts of 
this case. Therefore, the appeal is with- 
out merits and has to fail. The appeal is 
dismissed with costs. 

Appeal dismissed. 
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Mathai Varkey and another, Appel- 
` lants v. Varughese Chacko, Respondent. 
Second Appeal No. 1205 of 1972, D/- 
15-3-1974. 


Index Note:— (A) Civil P, C. (1908), 
0O. 21, R. 85 (Kerala) — Amended rule 
requiring deposit for general stamp 
paper on or before 15 days from date of 
sale, coming into force more than 15 days 
after date of sale — Non-compliance of 
—LEffect — (X-Ref:— Interpretation of 
Statutes — Procedural enactment). 


Brief Note:— (A) Where before the 
coming into force of the amendment to 
Rule 85 of Order 21 (before 1-1-1966) the 
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auction purchaser is mot expected to de- 
posit the amount for the general stamp 
paper for the sale certificate (the sale 
having taken place on 7-12-1965), the 
Court is bound to confirm the sale with- 
out insisting on production of the amount 
for the stamp paper as required by the 
amended Rule 85 even though the order 
of confirmation was passed only after the 
coming into force of the amended rule. 
ATR 1954 SC 349, Distinguished. 
(Para 7) 
The principle that a procedural en- 
actment has to be construed liberally and 
in such manner as tc render enforcement 
of substantive rights effective has to be 
applied to obviate injustice as well as 
absurd consequences, AIR 1959 SC 422 
and Maxwell on Interpretation of Sta- 
tutes (11th Edition), Rel. on; AIR 1958 
SC 915, Explained; AIR 1962 Andh Pra 
334, Ref. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1962 Andh Pra 334 = (1962) 1 Andh 
WR 139, Raghavalu v. Kenkamma 5 
ATR 1959 SC 422 = (1959) 1 SCA 424, N. 
Thevar v. G. Raja Nainar § 
AIR 1958 SC 915 = 1958 Cri LJ 1429, 
os Gopal Sheorey v. State of Bom- 


ay 5 
AIR 1954 SC 349 = 1955 SCR 108, Mani- 
lal Mohanlal v. Sayed Ahmed 4 


S. Subramonia [yer, for Appellants: 
T. K. Kurien, for Respondent. 


JUDGMENT :— Sri S, Subramonia 
Iyer, the learned counsel for the appel- 
lants, has raised a rather interesting 
question of law to attack the judgment 
of the first appellate court reversing the 
oe that was passed by the execution 
court, 


2. The facts leading to this second 
appeal are mot in dispute and could be 
briefly stated as follows:— The decree 
schedule property was purchased by the 
decree-holder in auction in execution of 
the decree on 7-12-1965. After disposing 
of a petition filed by the judgment-deb- 


‘tors under Order 21, Rule 90 of the Code 


of Civil Procedure, the execution court 
confirmed the sale on 30-6-1966. C.M.A. 
No. 56 of 1966 was filed in the District 
Court by the appellant on 27-5-1966 
questioning the correctness of the order 
passed on the petition for setting aside 
the sale filed by him. That C. M. Appeal 
was ultimately dismissed. Thereafter, 
I. P. No. 3 of 1966 was filed by the credi- 
tors of the appellant, and during the 
pendency of those proceedings the exe- 
cution of the decree was stayed till De- 
cember 1966. Against the decision in the 
I. P. proceeding an appeal in A, S, No. 
120 of 1968 was filed in the District Court 
and during the pendency of that appeal 
there was again a stay of the execution 
of the decree till 26-3-1969. On the mo- 


~ 
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tion of the respondent the stay granted 
in A. S. No. 120 of 1968 was vacated, and 
that gave rise to C. R. P. No. 602 of 1969 
filed by the appellants before this Court. 
During the pendency of that civil revi- 
sion petition this Court had granted stay 
till 30-6-1969, Thereafter on 23-12-1971 
the respondent filed E. A. 1621/71 for 
condonation of delay and acceptance of 
the stamp paper for sannad (sale certifi- 
cate). This petition was dismissed by the 
execution court, but was allowed by the 
first appellate court; hence this second 
appeal. 
3. The main point urged by the 
learned counsel for the appellant is that 
Order 21, Rule 85 requires that the 
amount required for the general stamp 
paper for the certificate under Rule 94 
shall be paid by the purchaser into Court 
before the Court closes on the fifteenth 
day from the date of the sale of the pro- 
perty, and that this being a mandatory 
provision the confirmation granted by the 
execution court on 30-6-1966 is a nullity, 
and therefore there is in effect no sale 
and the judgment of the first appellate 
court directing the issue of sale certifi- 
cate is illegal and is bound to be set 
aside. 

4. Order 21, Rule 85 as it stood 
on 7-12-1965 (the date of the sale) read 
as follows:— 

"85. Time for payment in full of 
purchase-money.— The full amount of 
purchase money payable shall be paid by 
the purchaser into Court before the 
Court closes on the fifteenth day from 
the sale of the property : 

Provided that, in calculating the 

amount to be so paid into Court, the 
purchaser shall have the advantage of 
any set-off to which he may be entitled 
under Rule 72.” 
It has to be noticed that it did not re- 
quire the auction-purchaser to pay the 
amount required for the general stamp 
paper for the certificate mentioned in 
Rule 94. The amended rule which came 
into force on and from 1-1-1966 reads as 
follows:— 

"85 Time for payment in full of pur- 
chase money: 

The full amount of purchase money 
payable together with the amount re- 
quired for the general stamp paper for 
the certificate under Rule 94 shall be 
paid by the purchaser into Court before 
the Court closes on the fifteenth day from 
the date of the sale of the property; 

Provided that, in respect of the pur- 
chase money, the purchaser shall- have 
the advantage of any set-off to which he 
may be entitled under Rule 72.” 

In support of his contention that failure 
to comply with any part of the manda- 
tory provisions contained in Rule 85 of 
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Order 2i, C.P.C. would render the sale 
a nullity, the learned counsel for the 
appellants has cited the decision of the 
Supreme Court in Manilal Mohanlal v. 
Sayed Ahmed, (AIR 1954 SC 349) where- 
in it is laid down as follows:— 


“The provisions of Order 21, Rules 
84, 85 and 86 requiring the deposit of 25 
per cent of the purchase money imme- 
diately, on the person not being a decree- 
holder, and the payment of the balance 
within 15 days of the sale, are manda- 
tory and upon non-compliance with these 
provisions tnere is no sale at all. The 
rules do not contemplate that there can 
be any sale in favour of a stranger pur- 


chaser without depositing 25 per cent of 


the purchase money in the first instance 
and the balance within 15 days. When 
there is no sale within the contemplation 
of those rules, there can be no question 
of material irregularity in the conduct 
of the sale. Non-payment of the price on 
the part of the defaulting purchaser ren- 
ders the sale proceedings as a complete 
nullity. The very fact that the court is 
bound to resell the property (Rule 66) in 
the event cf a default shows that the 
previous proceedings for sale are com- 
pletely wiped out as if they do mot exist 
in the eye of law.” 


It has to. be noticed that the Supreme 
Court decision did not relate to a case in 
which there was default in the matter 
of production of the amount required 
for the purchase of the general stamp 
paper for the sale certificate. It is mot 
clear whether it was a case in which 
there was any requirement on the part 
of the auction-purchaser’to produce the 
amount for the stamp paper. As already 
noticed, in the instant case the sale took 
place at a time when under Order 21, 
Rule 85, as it stood then, there was no 
requirement at all to produce any amount 
for the general stamp paper for the sale 
certificate. That being the position, the 
decision of the Supreme Court referred 
to above does not appear to have any 
direct application to the facts of this 
case. 


5. It is argued by Sri T, K. Ku- 
rien, the learned counsel for the respon- 
dent, that the law as it stood on 7-12- 
1965 did not require the auction-purcha- 
ser to produce the amount for the gene- 
ral stamp paper for the sale certificate, 
and therefore it was the legitimate right 
of the respondent to get the sale confirm- 
ed without any formality. To meet this 
argument it is submitted by the learned 
counsel for the appellants that the am- 
endments to procedural law will operate 
with retrospective effect, and as such, 
pending proceedings also would be gov- 
erned by tne amended provisions in the 
law of procedure. In an attempt to sub- 
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stantiate his contention the decision of 
the Supreme Court in Anant Gopal 
Sheorey v. State of Bombay, (AIR 1958 
SC 915) has been cited by the learned 
counsel for the appellants, The passage 
relied on by him reads as follows:— 


“No person has a vested right in any 
course of procedure. He has only the 
right of prosecution or defence in the 
manner prescribed for the time being by 
or for the Court in which the caSe is 
pending and if by an Act of Parliament 
the mode of procedure is altered he has 
no other right than to proceed according 
to the altered mode. In other words a 
change in the law of procedure operates 
retrospectively and unlike the law relat- 
ing to vested right is not only prospec- 
tive.” 

The learned counsel for the appellants, 
I am afraid, seeks to apply the dictum 
laid down by the Supreme Court in the 
decision referred to above without bear- 
ing in mind the context and circumstance 
in which it could be applied. In the pre- 
sent case, when the sale took place, there 
was no obligation on the part of the res- 
pondent to pay the amount required for 
the general stamp paper for the sale cer- 
tificate. He had the right to get the sale 
confirmed by the court without being re- 
quired to do amy thing further in the 
matter. Even the passage from the Sup- 
reme Court decision quoted above makes 
it clear that the respondent has the right 
to make prosecution or defence in the 
manner prescribed for the time being by 
or for the court in which the case was 
pending. If that be so, he had the right 
to get the sale confirmed without requir- 
ing him to do anything further in the 
matter inasmuch as the amended proce- 
dure would have application only to the 
further stages of the prosecution or de- 
fence in the pending proceeding. The 
argument of the appellants, if accepted, 
would at times, lead to absurd conse- 
quences as it can presently be seen from 
the facts of this case. As has already 
been found, the provision, as it now 
stands, requires that the amount for the 
general stamp paper for the sale certifi- 
cate has to be produced in court within 
15 days from the date of the sale; and 
that means, it should have been produc- 
ed on or before the 22nd December 1966 
(when there was no need for such pro- 
duction in accordance with Rule 85 of 
Order 21, C.P.C., as it stood then), and 
if that was insisted upon as a condition 
precedent to the confirmation of sale, 
the court would be asking the auction- 
purchaser not only to do something 
which he was not expected to do, but 
also to do something not capable of per- 
formance, as the petition filed by the 
appellant under Order 21, Rule 90 was 
disposed of on 30-6-1966, and the confir- 


Mathai Varkey v. V. Chacko 


[Prs. 5-6] Ker. 187 


mation could have been granted only 
thereafter, whereas the 15 days’ time 
from the date of sale expired by 22-12- 
1965. It is then argued by the learned 
counsel for the appellants that in that 
case at least the respondent could have 
been called upon to produce it within a 
reasonable time, I do not think there is 
any justification for taking such a view. 
The learned counsel has cited the deci- 
sion of the Andhra Pradesh High Court 
in Raghavalu v. Venkamma. (AIR 1962 
Andh Pra 334) in support of this conten- 
tion, The facts in the Andhra Pradesh 
case are different from the facts in the 
present case. That apart, the respondent 
was entitled to have the sale confirmed 
even before the coming into force of the 
amendment to R, 85 of Order 21, C.P.C.. 
and merely for the reason that the pass- 
ing of the order of confirmation was de- 
layed on account of the pendency of the 
appellants’ petition under Order 21, Rule 
90, C.P.C., it cannot be reasonably held 
that stages in the proceedings already 
passed are to be reopened for compliance 
in accordance with a procedure which 
has application only to the further stages 
of the proceedings. Where the proceeding 
had reached the stage of confirmation 
even before the coming into force of the 
amended rule, all that the court need do 
is to confirm the sale without requiring 
the past steps to be retracted. 

6. Sri Kurien also argued that in 


the peculiar circumstance that obtained 
in this case a reasonable construction 
may be adopted, as otherwise it would 
result in great hardship and injustice bv 
the denial of the rights which had al- 
ready accrued in favour of the respon- 
dent, A passage in N. Thevar v, G., Raja 
Nainar, (1959) 1 SCA 424 at p. 432 = 
(ATR 1959 SC 422) which reads as fol- 
lows has been relied on by the learned 
counsel to press this contention: 


eee iar It is a sound rule of con- 
struction that procedural enactments 
should be construed liberally and in such 
manner as to render the enforcement of 
substantive rights effective.” 


(Bhaskaran J.) 


I think, the above quoted observation by 
the Supreme Court has to be applied to 
the present case in order to obviate in- 
justice as well as absurd consequences. 
The following passages appearing at page 
219 of Maxwell on Interpretation of Sta- 
tutes (lith Edition) also lends support to 
this view: 

“But a mew procedure would be pre- 
sumably inapplicable, where its applica- 
tion would prejudice rights established 
under the old, or would involve a breach 
of faith between the parties. 

XX XX XX 


Where rights and procedure are 
dealt with together, the intention of the 
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legislature may well be that the old 
rights are to be determined by the old 
procedure, and that only the new rights 
umder the substituted section are to be 
dealt with by the new procedure.” 


7. It was only by way of abun- 
dant caution that the respondent filed a 
petition for condonation of delay and 
‘had along with it produced the amount 
for the general stamp paper for the sale 
certificate, after the final orders on the 
I. P. proceedings were passed. The first 
appellate court has held that inasmuch 
as the respondent was entitled to get the 
confirmation without depositing the 
amount for the stamp paper in accord~ 
ance with the law as it stood on the date 
of the sale, the production of the amount 
for the stamp paper was really unneces~ 
sary, and at any rate that was a fit case 
to condone the delay and accept the 
stamp paper assuming such production 
was necessary. I do not think that it is 
necessary to go into this question as I 
am clear in my mind that where before 
the coming into force of the amendment 
to Rule 85.of Order 21, C.P.C., the auc- 
tion-purchaser was not expected to ‘de= 
posit the amount for the general stamp 
paper for the sale certificate, and that 
the court was bound to confirm the sale 
without insisting on the production of 
the amount for the stamp paper, even 
though the order of confirmation was 
passed only after the coming into force 
of the amended Rule. In this view, the 
judgment of the first appellate court has 
to be upheld. For the same reason I do 
inot propose to deal with the argument 
of the learned counsel for the respon~ 
dent that at this distance of time the 
appellants are not entitled to question 
the correctness of the order of confirma- 
tion passed as early as on 30-6-1966, par- 
ticularly in the context that C. R. P. No 
602 of 1969 filed by him was dismissed 
by this Court. 

8. In the result, the second appeal 
is dismissed, but in the circumstances of 
the case I direct the parties to bear their 
respective costs. 

Second appeal dismissed. 
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Thozhilaly Bus Service, Chalakudy, 
Petitioner v, Secretary R.T.A., Trichur 
and others, Respondents. 
O. P. No. 134 of 1974, D/- 21-2-1974. 


Index Note:— (A) Motor Vehicles 
Act (1939), S. 62 (1) (c) — Temporary 
need — Authority granting temporary 
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pucea permit 
temporary permit 
a temporary need 


permit — Proceedings for 
pending — Grant of 
held, was to meet 
under S, 62 (1) (c). 


Brief Note:— (A) Where the Regional 
Transport Authority had granted a tem- 
porary permit to meet the unsatisfied 
demand of the public for a bus service 
vending the finalisation of proceeding for 
the grant of pucca permit, the grant of 
temporary permit held was to meet a 
particular temporary need as envisaged 
under Secticn 62 (1) (c) of the Act. AIR 
1966 SC 156; AIR 1972 Ker 243; (1970) 1 
SCWR 617, Relied on. (Para 5) 


Cases Referred: Chronological Paras 


(1973) O. P. No. 988 of 1973 (Ker.) 2 

AIR 1972 Ker 243 = 1972 Ker LT 242, 
Govindan v. R. T. A., Cannanore 2 

(1970) 1 SCWR 617 = (1971) 3 SCC 803, 
A. P. State Road Transport Corpn. v. 
K. Venkitaramireddy 

ATR 1966 SC 156 = (1965) 3 SCR _ 786, 
M. P. State Road Transport Corpn. v. 
R. T. Authority 2 


A. Iness Chiriyankandath, for Peti- 
Pe Government Pleader, for Respon- 
ents. 


_ ORDER :— A firm operating bus ser- 
vice on different routes is the petitioner 
herein. As per Ext. P-6, the second res- 
pondent, R.T.A., Trichur decided that 
there is real need and necessity for a di- 
rect bus service on the route Puthenve- 
likkara-Chalakudy touching Krishnan- 
kotta and on that basis the application 
for grant of temporary permit to operate 
service on that route put in by the third 
respondent was allowed, There were two 
applicants fer temporary permits on that 
route, viz., the third respondent and one 
Damodaran Pillai. The latter’s applica- 
tion was rejected since he was absent. 
Ext. P-6 is challenged before me by the 
petitioner-firm. 


2. The main ground, in fact the 
only ground, raised before me is that 
Ext. P-6 does not mention any particular 
temporary meed. It is argued that Ext. 
P-3 application filed by the third respon- 
dent does not mention any particular 
need as contemplated by Section 62 (1) 
of the Motor Vehicles Act, 1939. It is 
contended that Ext, P-6 is bad for these 
reasons, and that the case falls partly 
within the ambit of the decision of my 
learned brother, Poti, J, in Govindan v. 
R. T. A., Cannanore, 1972 Ker LT 242 = 
(AIR 1972 Ker 243). It is argued on be- 
half of the third respondent that the se- 
cond respondent was convinced of the 
fact that there was need and necessity 
for issue of permanent permits in res- 
pect of the route, and to meet the urgent 
need of the public for facilities of travel 
~ill pacca services are introduced Ext. 
P-6 temporary permit was issued. The 


f 
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decision of my learned brother Eradi, J. 
in O. P. No. 988 of 1973 (Ker.) is relied 
on in support of this contention. Therein 
Eradi, J. relying on the decision of the 
Supreme Court in M. P. S. R. T. Corpo- 
ration v. R. T. Authority, AIR 1966 SC 
156, said:—— 

“It is now beyond doubt in view of 
the pronouncement by the Supreme 
Court in AIR 1966 SC 156 that the un- 
satisfied demand of the public for the 
provision of a stage carriage service 
pending the completion of proceedings 
for the grant of a pucca permit for regu- 
larly meeting a permanent need consti 
tutes a temporary need under clause (c) 
to Section 62 of the Motor Vehicles Act.” 
The learned Judge after examining the 
decision of the R.T.A. in that case in the 
light of the notings contained in the con- 
cerned file of the R.T.A. upheld the grant 
of temporary permit. 

: In A. P, State Road Transport 
Corporation v. K. Venkitaramireddy 
(1976) 1 SCWR 617 the Supreme Court 
said:— 

“In the application which was filed 

by the appellant for grant of the tempo- 
rary permits in Form 32 which has been 
prescribed with reference to Rule 126 (a) 
(vi) of the Rules no purpose has been 
indicated aganist item No. 4 which re~- 
quires the purposes to be indicated for 
which the stage carriage permit is re- 
quired. A letter was addressed by the 
appellant to the Secretary, State Trans- 
port Authority, on August 24, 1966. Even 
in that letter the purpose or the reason 
for the issue of a temporary permit was 
not stated. In our opinion it is wholly 
futile to go into any of the points which 
were agitated before the learned single 
Judge and the Division Bench or the 
High Court. There can be no manner of 
doubt that in the absence of any purpose 
or reason for which temporary permits 
were asked for the Regional Transport 
Authority should have dismissed the ap- 
plication in limine because a temporary 
permit can be granted omly if the permit 
is required for the purpose or reasons 
mentioned from (a) to (d) in Section 62 
of the Act. In spite of every effort on 
the part of the learned counsel for the 
appellant to look for any document 
which would fulfil the requirement of a 
valid application under Section 62 no- 
thing could be shown to us which would 
indicate the purpose for which the ap- 
pellant asked for the grant of a tempo- 
rary permit.” 
This passage also indicates that the Court 
is entitled to take note of ‘documents 
which will fulfil the requirement of a 
valid application under Section 62’ of the 
Act. 

4. It is no dovbt true that Ext. 
P-3 mentions the purpose only as ‘Tem-~ 
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porary stage carriage permit’. In Ext. P-2, 
the covering letter, tne third respondent 
states that there is urgent necessity for 
bus service on the route for the reason 
that it is agricultural season. Ext. P-4 is 
the report of the Mozor Vehicles Inspec- 
tor, Trichur. He says in that report that 
from 1-9-1973 two stage carriages were 
operating on the rouze, that these vehi- 
cles were not operat.ng from last week 
of October, 1973, that the public are 
therefore put to much hardship and that 
since it was the season of Mandalam and 
many other festivals there was urgent 
temporary need to provide a stage carri- 
age service on the route. 


5. The concerred files reveal that 
on 14-8-1969 the second respondent sanc- 
tioned a fresh tempozary permit in res- 
pect of a bus KLR 7707 to extend the 
service on Chalakkudy-Puthenvelikkara 
route to Krishnankotza; that by succes- 
sive transfers this bus happened to bpe 
owned by Sri S, Damadaran Pillai refer- 
red to in Ext. P-6; that this bus was off 
the road by May 1973 and that there were 
requests by the bus sassengers’ associa- 
tion, Elenthikara, Karshaka Samajam, 
Poyya Mandalam Ccngress Committee 
and other organisations pointing out the 
hardships the travelling public of the 
area are put to. Though a temporary per- 
mit was issued to Sri Damodaran Pillai, 
it appears that he did not produce the 
necessary records, The third respondent 
by his application dated 31-7-1973 applied 
in the aforesaid circumstances for tem- 
porary permit for the unexpired period 
upto 27-8-1973 in resp2ct of his bus KLR 
7904. At its meeting held on 29-8-1973 
two temporary permits were sanctioned 
on this route since the R.T.A. felt that 
there was necessity for more than one 
service. These permits were issued to 
Sri Damodaran Pillai and the third res- 
pondent. These granzts were questioned 
by a third operator in M. V, A. R. P. No. 
69 of 1973. The State Transport Appel- 
late Tribunal by order dated 8-10-1973 
set aside the decision of the second res- 
pondent. The grantees were directed to 
make fresh applications specifying the 
particular temporary need. Ext, P-3 ap- 
plication dated 12-10-1973 was thereafter 
filed by the third respondent. From the 
files it is further seen that the third res- 
pondent put in a supplementary repre- 
sentation dated 30-11-1973 praying that 
it may be treated as a covering letter to 
his application. There:n he pointed out 
that the holder of the pucca permit has 
defaulted service, and that substitute 
temporary permit granted was also de- 
faulted. He pointed ont that there was 
need for a bus service on the route as 
pointed out by the Motor Vehicles Ins- 
pector, and that there is ‘temporary need 
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coming under Section 62 (1) (e) of the 
M. V. Act’, The second See at its 
meeting on 30-11-1973 after hearing the 
applicants and objectors adjourned con- 
sideration of the applications and direct- 
ed to ascertain necessity in the mean- 
while. Ext. P-4 already referred to is the 
enquiry report. The third respondent put 
in a further supplementary statement on 
20-12-1973 pointing out that ‘necessity 
has been found for the grant of a pucea 
permit? and that he may be granted a 
temporary permit under ‘Section 62 (eY 
of the M. V. Act. In the light of these 
facts, I am of the view that this case falls 
within the ambit of the decision in O. P. 
No. 988 of 1973. The grant of temporary 
permit as per Ext. P-6 was ‘to meet a 
particular temporary need’ as envisaged 
by Section 62 (1) (e) of the Act, viz., to 
meet the unsatisfied demand of the pub- 
lic for a bus service pending the finalisa~ 
tion of proceedings for the grant of 
pucca permits. 

6. The O. P. fails and the same is 
dismissed, but there will be no order as 
to costs, 

Petition dismissed. 
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Xavier Thottakath, Advocate, Erna- 
kulam, Petitioner v. State of Kerala and 
others, Respondents, 

Original Petn. No. 2402 of 1973, D/- 
12-2-1974. 

Index Note:— (A) Constitution of 
India, Art. 226 — Jurisdiction under Arti- 
cle 226 cannot be invoked for resolution 
of dispute involving pure question of 
facts. (Para 5) 

Index Note:— (B) Advocates Act 
(1961), S. 49 (c) — Rules under — Bar 
Council of India Rules, Rr. 20, 21 — Va- 
lidity — Restrictions under Rr. 20, 21 not 
violative of Arts. 14 and 19 (1) (g) — (S- 
Ref:— Constitution of India, Arts, 14 and 
19 (1) (g))- 


Brief Note:— (B) Rules 20 and 21 are 
v. holesome provisions imposing reason- 
able restrictions on conduct of the mem- 
bers of the legal profession in the inte- 
rest of general public and do not violate 
rights either under Art. 14 or Art. 19 (1) 
{© of the Constitution. O. P. No. 2343 of 
1973, Followed. (Para 5) 


Index Note: — (C) Constitution of 
India, Art. 226 — Civil P. C. (1908), Sec- 
tion 115 — High Court cannot issue a 
writ against itself in respect of an order 
made under its revisional jurisdiction 
conferred by S. 115. (Para 6) 


GR/GR/C842/74/SGK 


A. I R. 
Cases Referred: Chronological Paras 


AIR 1960 SC 932 = (1960) 3 SCR 499, In 
re Sant Ram 5 
AIR 1955 SC 166 = 1955 SCR 1004, 
Sakhawent Ali v. State of Orissa 5 


T. T. Xavier, for Petitioner; Govt. 
Pleader, N. Govinda Warriar and P. C. 
Chacko, for Respondents. 

ORDER :— An advocate practising in 
this Court is the petitioner before me. 
He moves for a certiorari to quash Ext. 
P-1 order, an order passed by the Sub- 
ordinate Judge, Parur, (8rd respondent 
herein) in an interlocutory application in 
a land acquisition reference case, and 
Ext. P-2 order passed by my learned bro- 
ther Poti, J. in C. R. P. Nos, 555 and 556 
of 1972. The petitioner has in the alter- 
native asked for a writ of quo warranto 
or a writ of mandamus, and if found 
essential, sll three writs. It is also prayed 
that the vakalath filed by the 4th res- 
pondent in L. A. R. No. 235 of 1969 be 
Geclared as invalid, There is also a prayer 
to issue a writ of prohibition prohibit- 
ing the 4th respondent from appearing 
as an Advocate on behalf of the 5th res- 
pondent, Further it is prayed that the 
petitioner’s lien on the decree amount in 
L. A. R. No. 235 of 1969 ‘be kept alive’. 


2. The short facts on which the 
petitioner has approached this Court with 
the prayers aforementioned are: The pe- 
tioner filed on behalf of the 5th respon- 
dent before me O. P. No. 918 of 1966 for 
compelling reference in certain land ac- 
quisition proceedings, He filed a similar 
original petition, O, P. No. 821 of 1966 
on behalf of one Varghese also. These 
original petitions appear to have been al- 
lowed. In pursuance of the direction issu- 
ed by this Court in the aforesaid writ 
petitions. the land acquisition Officer re- 
ferred the two cases to the Subordinate 
Judge’s Court, Parur, That Court tried 
the same as L. A. R. Nos. 235 of 1969 and 
21 of 1970. The abovesaid reference cases 
were decided in favour of the persons 
interested in the land whereby the com- 
pensation amounts were enhanced. In 
execution proceedings they engaged the 
4th respondent before me as their law- 
yer. It is the case of the petitioner that 
these engagements are violative of his 
fundamental rights under Arts, 14 and 19 
(1) (g) of the Constitution, and also Rules 
15; 28: 25; 26; 28; 29; 32; 33; 38 and 39 
of the Bar Council of India Rules framed 
under Section 49 (c) of the Advocates 
Act, 1961. It is also contended before me 
that the engagement of the 4th respon- 
dent by the 5th respondent is violative of 
Rules 27 and 28 of the Kerala Civil Rules 
of Practice 1971, Rule 37 of the Advocates 
Fee Rules, 1963 and Rules 7 (1) and 9 of 
the Rules framed by this Court under 
Section 34 (1) of the Advocates Act, 1961. 
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Presumably with these grounds im mind 
the petitioner filed applications for spe- 
cial leave to execute the two decrees. 
Ext. P-1 is the order passed by the exe- 
cution court on the application put in by 
the petitioner seeking leave for execut- 
ing the decree in L. A. R. 235 of 1969. By 
that order the Subordinate Judge held 
that the petition is mot maintainable and 
in consequence rejected the petitioner’s 
application. Similar petition filed in 
L. A. R. No. 21 of 1970 also met with the 
same result. The two orders were taken 
up in revision to this Court in C. R. P. 
Nos. 555 and 556 of 1972. Ext. P-2 is the 
common order passed by my learned bro- 
ther Poti J. in the aforesaid revision pe- 
titions. The revision petitions were dis~ 
missed. Subsequent to the disposal of the 
civil revision petitions the petitioner filed 
two original petitions, O. P. No. 2343 of 
1973 to redress his grievance in mot be- 
ing allowed to execute the decree in 
L. A. R. No. 21 of 1970 and this original 
petition in respect of his grievance for 
not being allowed to execute the decree 
in the other L. A. R. case. O. P. No. 2343 
of 1973 was dismissed by my learned 
brother Eradi J. by his judgment dated 
23-7-1973. The 5th respondent has pro- 
duced a true copy of that judgment 
marked Ext. R-1 along with his counter- 
affidavit. 


3. The main argument raised by 
the petitioner is that under Rules refer- 
red to earlier another counsel cannot 
enter appearance on behalf of a client 
without the consent and permission of 
the counsel already on record. In para- 
graph 2 of the counter-affidavit the 5th 
respondent has stated that the petition- 
er’s engagement was terminated by her. 
In answer thereto in the reply affidavit 
it is stated that there was no notice ter- 
minating his service as averred in the 
counter-affidavit. 


Å. Another ground relied on by 
the: petitioner is an alleged agreement 
between him and his client, viz., the 5th 
respondent, whereby his remuneration 
for the conduct of the case was fixed at 
* 50% of the amount that might ultimately 
be decreed in the reference case. The 
5th respondent denies that there was any 
such agreement. No doubt in the reply 
affidavit the petitioner has averred that 
the denial of the agreement by the 5th 
respondent is “absolutely and transpa- 
rently false”. 


5. The aforesaid two questions 
raised before me are pure questions of 
fact, each side asserting that the other is 
putting forward a false case. Such being 
the position the petitioner could not in- 
voke the jurisdiction under Article 226 
of the Constitution for the resolution of 


the disputes between the petitioner and 
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the 5th respondent, This is sufficient to 
dispose of this original petition. However 
in deference to the arguments advanced 
before me I will refer to the contention 
raised on the basis of the  petitioner’s 
fundamental rights to enter into an en- 
gagement to act as an Advocate on þe- 
half of 5th respondent, and the rights 
flowing from such engagement. On the 
question stated above there is the prece~ 
dent of this Court in O, P. No. 2343 of 
1973. My learned brother Eradi J. on an 
identical set of facts and on a similar 
question raised by the very same petli- 
tioner exhaustively considered the ques- 
tion as follows: 


"Even apart from the above I do 
not find any merit in the contentions 
raised by the petitioner against Ext. P-1. 
It is argued by the petitioner that he 
has a fundamental right to bargain with 
his client and stipulate any terms re- 
garding the fee payable for his profes- 
sional services, that the arrangement so 
arrived at confers on him aright to pro- 
perty and that no order should be pass- 
ed by the court which infringes or affects 
that right. Rules 20 and 21 of the Rules 
framed by the Bar Council of India under 
Section 49 (c) of the Advocates Act. 1961 
regulating professional conduct and eti- 
quette specifically lay down that an Ad- 
vocate shall not stipulate for a fee con- 
tingent on the results of a litigation or 
agree to share the proceeds thereof and 
that he shall not stipulate for or agree to 
receive any share or interest in any ac- 
tionable claim. The petitioner however, 
contends that the said Rules as well as 
the Advocate’s Fee Rules framed by this 
court are ultra vires and unconstitutional 
Since they impose arbitrary restrictions 
on his fundamental rights under Article 
19 (1) (g) of the Constitution. I have no 
hesitation to reject this contention as 
totally devoid of any merit. The funda- 
mental right guaranteed under Article 19 
(1) (£) is not absolute in character but is 
expressly made subject to the power con- 
ferred on the State by clause (6) of the 
Article to make any law imposing, in the 
interests of the general public, reasonable 
restrictions on the exercise of the said 
fundamental right. As pointed out by the 
Supreme Court In re Sant Ram, AIR 1960 
SC 932, it is in the interests of the gene- 
ral public to insist upon proper standards 
of conduct being observed by the legal 
practitioners with a view to ensuring the 
purity and soundness of professional law. 
There are observations to the same effect 
in Sakhawamt Ali v. State of Orissa, AIR 
1955 SC 166. There can be little doubt 
that Rules 20 and 21 of the Bar Council 
Rules are wholesome provisions imposing 
reasonable restrictions on the conduct of 
the members of the legal profession in 
the interests of the general public. This 
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very case where an Advocate claims that 
he should get one half of the decree 
amount (amounting even according to him 
to more than Rs. 55,000) as his fee for 
conducting the land acquisition refer- 
ence case before the Sub-Court and an 
earlier writ petition filed before this 
Court on behalf of an indigent client fur- 
nishes ample proof of the imperative ne- 
cessity for the imposition of the restric- 
tions laid down in Rules 20 and 21 for 
safeguarding the interests of the litigant 
public and for ensuring the observance of 
proper standards of purity and ethics in 
the legal profession. The arguments based 
on Articles 14 and 19 of the Constitution 
are, therefore, devoid of amy merit.” 

I am in respectful agreement with the 
same. 


6. The relief sought for by the 
petitioner so far as Ext. P-2 order is con- 
cerned, is not amenable to my jurisdiction 
under Article 226 of the Constitution. It 
is an order passed by this Court, in exer- 
cise of the jurisdiction vested in it under 
Section 115 of the Code of Civil Proce- 
dure, 1908. This Court cannot and will 
not issue a writ against itself in respect 
of a judicial pronouncement made by this 
Court. The relief sought for is miscon- 
ceived. 

7. So far as the order Ext. P-1 is 
concerned, that order has been upheld 
and affirmed by Ext. P-2 order of this 
Court. In view of that no writ could be 
issued to remove the records leading up- 
to Ext. P-1 order to this Court, and much 
less, any direction in exercise of my 
jurisdiction under Article 227 of the Con- 
stitution which jurisdiction also is invok- 
ed by the petitioner. 


8. The petitioner has also styled 
his petition under Article 228 of the Con- 
stitution. There is no relief prayed for on 
the basis of Article 228 to transfer any 
case pending before a subordinate court 
to this Court, Whatever that be in view 
of what is stated above there is no scope 
for the application of Article 228 to the 
facts of this case. 


9. In the light of the above dis- 
cussion, I need not advert to the scope 
and ambit of the several provisions of the 
Bar Council of India Rules, the Advo- 
cates Fee Rules 1963, the Kerala Civil 
Rules of Practice, 1971, the rules framed 
by this Court under the Advocates Act, 
1961 and other provisions relied on by the 
petitioner. It is sufficient to note that 
none of the provisions relied on, by the 
petitioner would enable the petitioner to 
overcome the difficulties (in his way) 
pointed out above, upon getting over of 
which alone he could succeed. 


10. This petition in my view is an 
abuse of the process of the court, The 


v. D. F. O. Tenmala 


A.I. R. 


original petition deserves to be dismissed 
with costs and I hereby do so. 


Petition dismissed. 
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Index Note:— (A) Constitution of 
India, Art. 226 — Who can apply — Ex- 
istence of right is the basis of petition — 
Illustrative case of no right. 


Brief Note:— (A) In a forest auction 
the petitioner was the highest bidder and 
the bid was knocked down in his favour. 
The bid was, however, subject to confir- 
mation. It was not confirmed. The auction 
was cancelled and a re-auction was order- 
ed, The petitioner challenged the action of 
the Government officers contending that 
it was contrary to administrative in- 
structions, It was held that the petitioner 
could not succeed in a challenge to the 
conduct of the State or its officers mere- 
ly on the complaint that his rights had 
been infringed when in fact he was not 
possessed of any right under a concluded 
contract. Of course in exceptional cases 
in the interest of eliminating favouritism, 
nepotism and corruption and also to se- 
cure that no loss to the State is caused 
interference at the instance of a person 
like the petitioner would be permissible. 
But that was not the case here. AIR 1954 
SC 592, Followed. (Paras 15, 16) 
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JUDGMENT :— The petitioner is a 
forest contractor. Pursuant to the notifi- 
cation issued by the Forest Department 
of the Kerala Government regarding the 
auction sale of the right of collection and 
removal of the entire tree growth except 
the rose wood trees standing or lying 
felled from the area mentioned in the 
notification, the petitioner participated in 
the auction and as he was the highest 
bidder the bid was knocked down in his 
favour. He deposited Rs. 10,000 as re- 
quired by the conditions of the auction. 
He also executed an agreement on stamp 
paper to the effect that he will not with- 
draw from the purchase. He is also said 
to have signed the sale list. 


2. The Divisional Forest Officer, 
Thenmala Range, by his order dated 
28-9-1973, Ext. P-3, cancelled the auction 
held by him and notified a reauction to 
be held on 19-10-1973, The petitioner has 
come to this court challenging Ext, P-3 
order passed by the Divisional Forest 
Officer as incompetent. No reasons are in- 
dicated in Ext. P-3 order for cancellation 
of the earlier auction. It is agreed that 
there was no confirmation pursuant to 
the auction held on 28-9-1973. Such con- 
firmation was to be by the second res- 
pondent and there was no occasion for 
him to consider this matter, 

2-A. Clause (v) of the conditions 
(as seen in Ext. P-1) of the auction spe- 
cifies : 

“The sale shall ordinarily be knocked 
down in the name of the highest bidder 
and confirmed by the competent autho- 
rity provided that the character and fin~ 
ancial status of the bidder is found satis- 
factory. But the Divisional Forest Officer 
reserves to himself the right to accept or 
reject any offer without assigning any 
reason therefor. The bidder shall not 
withdraw from his offer before receipt of 
final orders of the competent authority.” 
It may also be necessary to refer to 
clause (vi) which runs as follows: 


“On the date of the auction the suc- 
cessful bidder shall remit the full 1/3 
value of the coupe or Rs, 10,000 which- 
ever is less including earnest money de- 
posit immediately after the auction is 
over, failing which the earnest money de- 
posited by him will be confiscated and 
the coupe resold at his risk and loss but 
he shall h:ve no claim over the gain, if 
any, 1.esiltine from the reauction ” 


3. According to the petitioner the 
bid having been knocked down in his 
favour he was entitled to the confirna- 
tion i, and consequently the right to wort 
under the terms of the contract and that 
has been taken away illegally anc un- 
reasonably by the first respondent by 
passing fixt. P-3 order. What is uted at 
the hearivg is tha! though the Divisional 
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Forest Officer reserved to himself the 
power to accept the highest bid or reject 
it, in this case the power had already - 
been exercised when the highest bid of 
the petitioner was accepted. Therefore 
nothing remained for the Divisional Fo- 
rest Officer to do. Whether. the bid was 
to be confirmed im terms of clause (v) of 
the conditions of auction or not, was for 
the competent authority to decide. The 
competent authority is the second respon- 
dent and he has not exercised his mind 
to cancel the auction or to direct re-auc- 
tion. In short, the case of the petitioner 
is that having bid in auction a right has 
accrued to him and that would be suffi- 
cient to entitle him to challenge the act 
of the Divisional Forest Officer by way of 
eancellation, am act which could have 
been done only by the second respondent. 


4. Counter-affidavit has been filed 
in this case only by the first respondent, 


the Divisional Forest Officer. In this 
counter~affidavit the first respondent 


mentions that the auction was knocked 
down in favour of the petitioner on 26-9- 
1973. But on the completion of the auc- 
tion the first respondent is said to have 
found suspicious collusion and ring for- 
mation among the bidders for the pur- 
pose of-keeping down the bid amount and 
hence on the next day he is said to heve 
issued a secret direction to the Range 
Officer, Thenmala to make discreet and 
confidential enquiry in the matter. He 
further avers that as a result of the en- 
quiry he understood that the amount 
fetched at the time of auction was low 
and this was as a result of collusion 
among the bidders. According to him it 
was also reported that if a re-auction was 
conducted there would be every possibi- 
lity of getting a better price, more ad- 
vantageous to the revenue. Reference is 
also made to a post offer from one Sri 
T. K. Vijayan, Forest Contractor, offering 
Rs. 10,000 more than the amount rid by 
the petitioner. According to the Divi- 
sional Forest Officer these are the cir- 
cumstances which persuaded him not to 
recommend for confirmation to the com- 
petent authority and consequently he 
had to cancel the auction. Reference is 
made in paragraph 9 of the counter-afi- 
davit to departmental instructicns which 
provided that in order to recon mend an 
auction sale fr the confirmation of the 
competent authority, three conditions 
have to be satisfied, namely, ‘1) there 
should be wide publicity for tne sale (2) 
there -must have been keen competition 
among the bidders and (3) the price 
fetched must be most advantageous to the 
Government, According te the Divisional 
Forest Officer conditions numbers 2 and 3 
were not satisfied in the present case and 
that vras why recummendation was aot 
mad: for confirmation of che sale, 
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5. Possibly on the merits petition- 
er may have a case. That is because once 
the bid was knocked down in the name 
of the petitioner, as the highest bidder, 
the Divisional Forest Officer could not 
cancel the auction by himself. If he 
found that the best price has not been 
fetched or there was collusion among the 
bidders at the sale and therefore confir- 
mation was not desirable he could have 
reported to the competent authority who 
could have, on such recommendation, re- 
fused to confirm the sale. Irrespective of 
what the Divisional Forest Officer felt in 
the matter, once he had knocked down 
the bid in favour of the highest bidder 
and thus exercised his power to accept 
the highest bid or 'to reject it, he would 
be usurping the powers of the competent 
authority in cancelling the auction. 


6. Several aspects as to the main- 
tainability of the petition arise in this 
case from the interesting arguments ad- 
dressed by both sides at the hearing. 
Learned Advocate-General. appearing for 
the State challenges the maintainability 
of this petition, as according to him, the 
petitioner had no legal right to come to 
this court and invoke ‘the jurisdiction 


under Article 226 of the Constitu- 
tion of India. What is complained 
of is not violation of any statute 


or statutory rule. According to the -learn- 
ed Advocate-General the petitioner could 
claim to have any right to the property 
under the contract, the infringement of 
which may give rise to a cause fo come 
to this court, only when there is a bind- 
ing contract between the parties. If, prior 
to the confirmation of the bid at the auc- 
tion, one of the parties chose to back out 
of the contract the grievance of the other 
party cannot be said to be legal and such 
a party would have no locus standi ‘to 
move this Court under Article 226 of the 
Constitution of India. 


ie That a contract to be binding 
on ‘the State must be one expressed in 
terms of Article 299 of the Constitution 
is by now well settled, In the decision of 
the Supreme Court in K. P. Chowdhry 
v. State of M. P. (AIR 1967 SC 203) it 
was noticed that the State too cannot 
rely upon such a contract unless it is In 
the form required by Article 299 of the 
Constitution of India. That there is no 
concluded contract in this case not only 
for want of execution of a formal agree- 
ment but also because ‘there was no con- 
firmation of the auction is undisputed. 
Therefore it is not on the basis that there 
is a breach of the contract in the conduct 
of the first respondent that the petitioner 
could come to this Court. On the other 
hand, the petitioner’s case appears to be 
that he is entitled to bid at an auction 
held by a public authority like the Divi- 
sional Fores: Officer and is entitlej to 
seek confirmation thereof in due course 
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and if the conduct of any public autho- 
rity with such right that would be in- 
competent (sic). 


8. Before I go into the question 
as to the nature of the right of the peti- 
tioner it is necessary to consider how far 
interference by ‘this Cour; would be jus- 
tified in the matter of a complaint of 
non-compliance by a public authority or 
officer with directions of an administra- 
tive nature issued by the Government or 
other superior authority. This question is 
relevant because it is not the case of 
either party that in conducting the auc~ 
tion the Divisional Forest Officer whs 
acting pursuant to any statute or that the 
conduct of the auction was covered by 
any statutory rules. It was only an admin- 
istrative act on his part and the condi- 
tions relating to auction are mere execu- 
iive or administrative directions issued to 
him, which, as a subordinate officer, he 
was bound to comply with. The com- 
plaint in the petition being merely that 
these instructions or directions contained 
in the auction notice have been violated, 
the question is, how fay the petition 
would be entertainable on the basis of 
such a complaint. 


9. In the decision in Guruswamy 
v, State of Mysore (AIR 1954 SC 592) the 
appellant before the Supreme Court was 
the highest bidder in an excise auc- 
tion and the bid had been knocked down 
in his favour. But that was not final be- 
cause the sale was expressly subject ‘to 
the formal confirmation of the Deputy 
Commissioner who was given a discretion 
to accept or reject a bid. The Deputy 
Commissioner did not give his sanction 
but equally he did not exercise his dis- 
eretion to refuse confirmation, The Ex- 
cise Commissioner assumed this authority. 
The sale was cancelled by him on the 
ground that another person had offered 
Rs. 5000/- more. The reason for the can- 
cellation tha: the Government would be 
able to get more revenue was found ‘by 
the court to be sound. The cancellation 
was therefore held te be proper. As the 
appellant there had not obtained the 
licence by the mere fact that the contract 
had been knocked down in his favour 
(the acceptance being subject to sanction), 
it was held that the appellant’s right to 
relief of mandamus to confirm his right 
to the licence cannot be granted. The 
Supreme Court, at the same time, did not 
approve the method of granting the con- 
tract in favour of another person without 
holding a public re-auction merely be- 
cause he had offered a higher sum. 


10. Where the action challenged 
is of a public authority invested with 
statutory powers even if the right to 
relief arose out of an alleged breach of 
contract a resort to this Court under Arti- 
cle 226 of tne Constitution would be jus- 
tifiable under certain. circurnstances. That 
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fin essence was what was said'in (AIR 
1954 SC 592). As in this case, in the case 
before the Supreme Court also the peʻ*i= 
tioner complained that his bid was can- 
celled though it was the highest, but that 
xontention did not succeed. Such canc ella- 
tion was found to be proper in view of 
the circumstances that bidder obtained no 
right to the licence by the mere fact that 
the bid has been knocked down in his 
favour. The acceptance was subject to 
sanction and such sanction had not been 
given when his bid was cancelled. But, 
. though the relief of mandamus to confirm 
his right to the licence was not granted, 
the Court found that the petitioner, as 
one of those interested in participating in 
the auction would have a voice in the 
matter of a complaint that the licence was 
subsequently given to another individual 
improperly. That was because he was 
interested in these contracts and there- 
fore had necessarily a right under the 
laws of the State to receive same treat- 
ment and be given the same chance as 
anybody else. If one who was present 
but-had not bid in the auction, with the 
consequences the petitioner had no oc- 
casion to outbid him. was to be prefer- 
red subsequéntly by private negotiations 
that would have essentially meant that 
those who were anxious to compete were 
to be denied the opportunity by the fur- 
tive method adopted. In the interests of 
eleminating favouritism, nepotism an 

corruption and also to secure that no loss 
to the State was caused the Supreme 
Court was of the view that in such cases 
interference at the instance of a person 
like the petitioner would be permissible. 
That of course is a consideration different 
from that which has arisen here. There 
has not been resort to any method other 
than auction or preference of any per- 
-son in a manner that leaves room for 
doubt about the bona fides of the autho 
rity concerned, 

11. Mere breach of executive in- 
structions in matters concerning the con- 
duct of auctions may not be sufficient 
for a court to interfere in exercise of the 
jurisdiction under Article 226, Under the 
executive power of the State, adminis- 
trative instructions may be issued vy 
the Government to its officers from time 
to time. These are instructions intended 
for the guidance of the officers and in 
case these are violated it is a matter for 
the Government ‘to take appropriate ac- 
tion against its own servants. Instruc- 
tions by themselves may not, in such 
matters, vest any right in the citizen to 
claim that on violation thereof this Court 
in exercise of its jurisdiction under 
Article 226 of the Constitution must in< 
terfere. The Supreme Court in G J, 
Fernandez v. State of Mysore (AIR 1967 
SC 1753) in case concerning the com- 
plaint of violation of the- provisions of 


r 
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.Court held that a refusal 


Tenmala (Poti J.) {[Prse. 10-12} Xer. 195 


the instructions contained in the Public 
Works Department Code of the Mysore 
State, said— 


"Before however we consider the 
question whether instructions in tre 
Code have been followed or not we 


have to decide whether tkese instruc- 
tions have any statutory force, If they 
have no statutory force, they confer no 
right on anybody and a tenderer cannot 
claim any rights on the basis of these 
administrative instructions. If ‘these are 
mere administrative instructions it may 
be open to Government to take discipli- 
nary action against its servants who do 
not follow these instructions but non- 
observance of such administrative in- 
structions does not in our opinion confer 
any right on any member of the public 
like a tenderer to ask for a writ against 
Government by a petition under Arti- 
cle 226. The matter may be different if 
the instructions contained in the Code 
are statutory rules.” 
Again Wanchoo C. J. said 
decision— 

“We are therefore of opinion that 
instructions contained in the Code are 
mere administrative instructions and are 
not statutory rules. Therefore even if 
there has been any breach of such exe- 
cutive instructions that does not confer 
any right on the appellant to apply to 
the court for quashing orders in breach 
of such instructions, It is unnecessary for 
us to decide whether there has been in 
fact, a breach of any instruction contain- 
ed in the Code with respect to tenders 
and we do not therefore so decide, But 
assuming that there has been any breach 
that is a matter between the State Gov- 
ernment and its servant. and the State 
Government may take disciplinary ac- 
tion against the servant concerned who 
disobeyed ‘these instructions. But such 
disobedience did not confer any right on 
a person like the appellant, to come to 
court for any relief based on the breach 
of these instructions. It is for this rea- 
son that we are not referring to the 
Code, though the High Court did consi- 
der whether there was any breach of 
these administrative instructions and 
came to the conclusion that there was na 
breach, In the view we take it is un- 
necessary for us to consider this. for we 
are of opinion that no claim for any 
relief before a court of law can be foun- 
ded by a member of the public, like the 
appellant. on the breach of mere admin- 
istrative instructions.” 

#12. In C. K. Achutan v. State of 
Kerala, (AIR 1959 SC 490) the Supreme 
to permit a 
person to work under contract with the 
State Government, whether or not such 
refusal amounts to a breach of contract, 
involved no breach of any fundamental 
right of the person concerned. The Gov: 


in the same 
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ernment may choose any person to enter 
into a contract and on the question of 
such choice there cannot be any com- 
plaint by a third party. In that respect 
the Government stands on no different 
footing from a private party. The refu- 


sal of the Government to enter into con- , 


tract with any particular person may not 
be said to be an infringement of the right 
guaranteed under Article 19 (1) (g) to 


practise any profession or to carry on 
any occupation, trade or business. A 
Full Bench oof this Court in Punnen 
Thomas v. State of Kerala, (1968 Ker 


LT 800) = (AIR 1969 Ker &1 FB) appli- 
ed this rule to the case of a person who 
was black-liste@ as a consequence of 
which he was debarred from taking any 
government work for a period of 10 
years, The petitioner who’ complained 
against such an order having been pass 
ed against him. particularly without 
notice to him and without giving him an 
opportunity to be heard, did not succeed. 
Mathew J. who dissented from the majo- 
rity did, of course, agree with the majo- 
rity that there was no right in the peti- 
tioner. But the learned Judge was of the 
view that there can be no arbitrary ex- 
clusion of a person from submitting his 
tender which might possibly be the lo- 
west one, as that would affect the public 
revenue in the same manner as the ex- 
clusion of a person from public auction 
would affect it. by excluding the possi- 
bility of a higher bid. 


o BB That, merely by bidding at 
an auction, the successful bidder whose 
bid is subject to confirmation does not 
acquire any right to any property or any 
right to compel performance of the con- 
tract cannot be a matter on which there 
can be any doubt. The fact that the Gov- 
ernment was the party who proposed to 
sell does not change the position in any 
way. That is because, as observed in the 
decision in (AIR 1959 SC 490), the Gov- 
ernment is free to deal with anyone it 
chooses and it is not for any person to 
complain that there has been a breach 
of any right because Government hag 
chosen to deal with any particular per- 
son and not with him. Of course, there 
is an exception to this rule and that is 
when those who are acting on behalf of 
the Government are acting mala fide, in 
the sense prejudicial to the interest of 
the State, by causing loss of revenue 
or in a manner promoting nepotism or 
corruption. In such a case the court en- 
tertains a petition not primarily with a 
view tosecure any rights of the petitioner 
alleged to have been infringed but in 
the larger interest of the State. Barring 
such few and exceptional instances there 
can be no case for interference. That is, 
of course, so when the only challenge of 
the petitioner is on the ground that by 
the conduct of the officers of the State 
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his personal rights have been infringed. 
So long as there has been no concluded 
contract he cannot claim to have any 
right which could be said to have been 
infringed, In the decision in State of 
Orissa v. Herinarayan Jaiswal (1972 (1) 
SCWR 832) = (AIR 1972 SC 1816) 
Hegde J. said at page 843 thus — 


“There is no concluded contract till 
the bid is accepted. Before there was a 
concluded ccntract, it was open to the 
bidders to withdraw their bids (see Union 
of India v. M/s. Bhimsen Walaiti Ram 
(1970) 2 SCR 594 = (AIR 1971 SC 2295). 
By merely giving bids. the bidders had 
not acquired any vested rights. The fact 
that the Government was the seller does 
not change the legal position once its ex- 
clusive right to deal with those privileges 
is conceded. If the Government is the 
exclusive owner of these privileges, reli- 
ance on Article 19 (1) (g) or Art, 14 be 
comes irrelevant. Citizens cannot have 
any fundamental right to trade or carry 
on business in the properties or rights be- 
longing to the Government, nor can there 
be any infringement of Art. 14, if the 
Government tries to get the best avail- 
able price for its valuable rights.” 


14. In the case before the Supreme 
Court in D.F.O. South Kheri v. Ram 
Sanehi, (AIR 1973 SC 205) the case was 
that certain timber which were removed 
by the respondent with the sanction of 
the Forest Officer against the tally dated 
29th October, 1966 pursuant to the pur- 
chase by the respondent at an auction of 
the right to cut timber was to be trea- 
fed as if it were removed in November, 
1966 and this stand by 'the forest depart~ 
ment was challenged by the respondent 
in a petition before the High Court of 
Allahabad. A Division Bench of the Al- 
lahabad High Court following the deci« 
sion of the Supreme Court in (AIR 1954 
SC 592) held that where a party interest- 
ed in a contract claims that he has not 
received the same treatment and he has 
not been given the same chance as any- 
body else he is entitled to move the court 
under Article 226 of the Constitution. 
This was taken up in appeal to the 
Sprene Court. Dealing with this, Shah J, 
said — 

“We are unable to hold that merely 
because the source of the right which the 
respondent claims was initially in a con- 
tract, for obtaining relief against any 
arbitrary and unlawful action on the part 
of a public authority he must resort to 
& suit and not to a petition by way of a 
writ, In view of the judgment of this 
Court in K. N. Guruswami’s case (1955) 1 
SCR 305 = (AIR 1954 SC 592) there can 
be no doubt that the petition was main- 
tainable, even if the right to relief arose 
out of an alleged breach of contract, 
where the action challenged was of a 
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public authority invested with statutory 


vpower.” 


15. A petition under Article 226 
of the Constitution will be maintainable 
even in regard bo a grievance arising 
from a matter of contract between the 
State and its citizen if the State or its 
officers have acted in violation of the 
statutory provisions. But the party seek- 
ing the assistance of court must have a 
right to complain. If there is a concluded 
contract with 'the State, that may entitle 
him to come to court complaining of vio- 
lation by the State or its officers of any 
statutory provisions they are obliged to 
comply with, Even when the matter is in 
the realms of contract the challenge be- 
ing to the acts of a public authority who 
has a duty to act lawfully, fairly and 
honestly the court will be justified in set- 
ting right a wrong done, The complaint 
need not necessarily be one of statutory 
violation. Even arbitrary conduct such as 
passing orders involving civil consequen- 


ces. in matters of contracts with citizens,, 


in an arbitrary or unfair manner or on 
irrelevant grounds would be sufficient 
to justify the exercise of the power of 
the court under Article 226 of the Con- 
stitution. But where the party who comes 
to court is not one who can claim any 
right under the contract, the position 
would be different. It cannot be said that 
in such a case his rights are infringed. 
Of course, there may be exceptional cases 
where as held by the Supreme Court in 
AIR, 1954 SC 592 the court may entertain 
ia petition if it is satisfied that in the larger 
interests of the State it is necessary. It 
may be that the complaint is about the 
objectionable conduct of the State Gov- 
ernment or any of its Officers as to the 
manner in which any particular citizen 

as been preferred. That may result in 
prejudice to the State and may involve 
loss of revenue, That may be highly ob- 
jectionable as acts of favouritism, nepo- 
tism and corruption by the State, But 
ordinarily the petitioner cannot succeed 
in a challenge to the conduct of the State 
or its officers merely on the complaint 
that his right to property or his right to 
practise a profession or to carry on a 
business has been infringed when in fact 
he is not shown to be possessed of any 
right under a concluded contract. 








16. As noticed earlier, the bid by 
the petitioner was subject to confirmation 
and that has not been confirmed. The 
complaint is that the Divisional Forest 
Officer has violated the administrative 
instructions issued to him. The action 
taken is only to hold a reauction. In 
these circumstances. I am of the view 
that this court is not to invoke its juris- 
diction under Article 226 of the Consti- 
tution of India. 
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In the result the Original Petit‘on is 
dismissed. In the circumstances of the case, 
parties are directed to suffer costs. 


Petition dismissed. 
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Rt. Rev. Dr. Aldo Maria Patroni, 
S. J. and another, Petitioners v. The 
Assistant Educational Officer and others, 
Respondents. 


O. P. No. 1138 of 1973, D/- 20-11- 
1973. 


Index Note: — (A) Constitution of 
India, Art. 30 (1) — Institution establish- 
ed and administered by minority com- 
munity — Mere fact that the school was 
successively having a non-Christian as 
Headmaster does not lead to the inference 
that it was not established and adminis- 
tered by the Christians, (X-Ref:— Evi- 
dence Act, S. 3). (Para 6) 


Index Note: — (B) Constitution of 
India, Art. 30 (1) — Institute established 
by minority community — Is it absolute- 
ly necessary that the institute must have 
been constructed by the minority com- 
ane No. (X-Ref:— Evidence Act, 


Brief Note: — (B) Thus even if an 
institution previously run by some other 
organisation is subsequently taken over 
by a minority community and run by it, 
it must be held that it was established by 
that minority community. (Para 6) 


Index Note: — (C) Kerala Education 
Rules, Ch. 14A, Rr. 44, 45 — Appoint- 
ment of Headmaster — Do the rules ap- 
ply to a school established and adminis- 
tered by a minority community? No. 
(X-Ref:— Constitution of India, Arti- 
cle 30 (1)). 


Brief Note: — (C) The reason is that 

Rr. 44 and 45 are not regulatory in nature 

,;imasmuch as they do not prescribe the 

qualifications and experience which a per- 

son must possess for appointment as a 

Headmaster of an upper primary school. 
AIR 1965 Ker 75 (FB). Referred. 

(Para 7} 
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688, D. A. V. College. Jullundur v~. 
State of Punjab 6 

AIR 1970 Ker 196 = 1969 Ker LJ 749 
(FB), V. Rev. Mother Provincial v. 
State of Kerala 7 


DR/FR/B428/74/JHS 


198 Ker. [Prs. 1-4] A. M. Patroni v. Asst, Educational Cfficer (G. V, Iyer J.) 


AIR 1970 SC 2079 = 1970 Ker LT 630 
= (1971) 1 SCR 734, State of Kerala v. 
Mother Provincial 6 

AIR 1968 SC 662 = (1968) 1 SCR 833. 
Azeez Basha v. Union of India 6 

AIR 1965 Ker 75 = 1964 Ker 
(FB), Aldo Maria Patroni v. í 
Kesavan 6, 7 

1965 Ker LT 927 = 1965 Ker LJ 912. Rev. 
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ruction d 7 
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Joseph Vithayathil. for Petitioner; 
Govt. Pleader. for Nos. 1 and 2,0 V 
Radhakrishnan, for No. 3 and V. M. 


Nayanar, for No. 4, Respondents. 


ORDER: This original petition is 
directed against the orders Exts. P8. P10, 
P13 and P14 passed by the Assistant 
Educational Officer, Tellicherry South. 
The 1st petitioner is the Bishop of Catho- 
lic Diocese, Calicut, and the 2nd peti- 
tioner is the Manager of St. Peter’s U. P. 
School, Chalil, Tellicherry. The perma- 
nent Headmistress of the school retired 
on 31-3-1969, The 4th respondent was 
then ordered to be the Headmaster-in- 
charge of the said school. The 3rd respon- 
dent who is the seniormost teacher in the 
school questioned the action of the 2nd 
petitioner to appoint the 3rd respondent 
in charge of ‘the office of the Headmas- 
ter. The Assistant Educational Officer up- 
held her objection and directed the 2nd 
petitioner to appoint the 3nd respondent 
as the Headmistress. Though this order of 
the Assistant Educational Officer was 
taken up in appeal and revision by the 
2nd petitioner, he did not succeed, There- 
after, the 2nd petitioner filed O. P, No. 
2506 of 1972 challenging 'the orders pass- 
ed by the educational authorities. In that 
petition the 2nd petitioner alleged that 
the St. Peters U. P. School is one esta- 
blished by a religious minority commu- 
nity and therefore the 2nd petitioner is 
entitled to administer the said school in 
the best way considering the interesis 
of the minority community. It was con- 
tended that it was in exercise of such a 
right that the 4th respondent was put in 
charge of the post of the Headmaster un- 
til a permanent Headmaster is appointed. 
As the averments and pleadings made in 
that case were found to be inadequate to 
enter a decision whether the school is 
established and administered by a mino- 
rity community and = since the orders 
challenged related only to the entrust- 
ment of the charge of the Headmaster ito 
tle 4th respondent. without prejudice ‘to 
the petitioner’s claim that the said school 
is a school established and administered 
by a minority community ‘the original 
petition was dismissed. It is thereafter 
that the 2nd respondent appointed the 
5th respondent as the Headmistress and 
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directed the 4th respondent to hand over 
charge to her. When this order of ap- 
pointment was communicated to the As- 
sistant Educational Officer, he refused to 
approve the same. According to him, the 
appointment was highly irregular and 
contrary to the rules of the K.E.R. The 
2nd petitioner’s representation claiming 
protection and right under Art. 30 of the 
Constitution in making the appointment 
of the 5th respondent as the Headmis~ : 
tress of the school was not accepted by 
the Educational Officer and he threaten- 
ed to take further action against the 2nd 
petitioner if the 3rd respondent is not ap- 
pointed Headmistress and charge handed 
over to her immediately. This is challen- 
ged in this original petition. 


2. The District Educational Offi- 
cer and Respondents 3 and 4 have filed 
counter-affidavits disputing the claim of 
the petitioners that the St. Peter's U, P. 
School is established and administered by 
a minority community, They also con- 
tend that even if the school comes 
under the scope of Art. 30 (1) of the 
Constitution, Rules 44 and 45 of Chapter 
XIV-A of the Kerala Education Rules 
framed under the Kerala Education Act 
are only regulatory measures framed in 
the interests of educational institution 
and the teaching staff and they must be 
obeyed. They do not violate the funda- 
mental rights claimed by the petitioners. 


3. In the light of these conten- 
tions two questions arise for determina- 
tion, namely. whether St. Peters U, P. 
School managed*by the 2nd petitioner is 
one established and administered by ‘the 
Roman Catholic Diocese of Calicut, and’ 
secondly, whether the 2nd petitioner can 
ignore Rules 44 and 45 of Chapter XIV- 
A in appointing the 5th respondent as the 
Headmistress of the said school. I shall 
consider these questions one by one. 


4, In order that the petitioners 
may claim protection under Art. 30 (1) of 
the Constitution they will have to show 
that the school is established and admin- 
istered by a religious minority. It is not 
disputed that Roman Catholics of Kerala 
form a religious minority community. 
But that is not enough, It has to be shown 
that the school is established and admin- 
istered by this religious minority. St. 
Peter’s Church, Chalil, Tellicherry, is a 
Roman Catholic Church. The school is 
situated within the church compound and 
bears the name of the patron of the 
church. It is admitted that the school was 
established in 1891. In 'the original peti- 
tion the petitioners stated that the school 
was established and is administered by 
the Cathotic Diocese of Calicut of which 
the ist petitioner is the Bishop. It is fur- 
ther stated that the school was establish- 
ed by the Bishop of Calicut for the pur- 
pose of giving Catholic education to Catho- 
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lic students although 
communities are also admitted ‘to the 
school. The Catholic Diocese of Calicut 
was formed in 1923 only, This is also not 
in dispute, From this the respondents 
took up ‘fhe stand in their counter-~affi- 
davits that the claim of the petitioners 
that the school was established by the 
Catholic Diocese of Calicut is unsustain- 
able. Until 1923 this area where the school 
is situate was part of the Catholic Diocese 
of Mangalore. The petitioners’ answer in 
the reply affidavit is that the church and 
the school established by the Catholic Dio- 
cese of Mangalore were passed, on to the 
Catholic Diocese of Calicut when the 
Mangalore Diocese was bifurcated in 1923 
into the Catholic Diocese of Mangalore 
and Catholic Diocese of Calicut, and that 
their statements in the original affidavit 
that the school was established and is ad~ 
ministered by the Catholic Diocese of 
Calicut was intended only to mean that 
the school belongs to the Roman Catho- 
lics now forming the Catholic Diocese of 
Calicut. In the reply affidavit full parti- 
culars of the original Catholic Diocese of 
Mangalore, its bifurcation in 1923 and the 
functioning of the Catholic Diocese of 
Calicut separately from that of Manga- 
lore are all stated clearly. Though the 
respondents have filed supplementary 
counter-affidavits after this reply affida- 
vit was filed, this fact is not disputed. 
So the petitioners’ explanation in this re- 
gard can be accepted, 


students of other 


5. The further aspect which has 
to be considered is whether the school 
was really established by the Catholic 
Diocese or whether it was established by 
any other organisation or individual, The 
respondents have got a case that this 
school was established by the Basel Ger- 
man Mission under the name "B. G. 
Fisher Village School” and recognition 
was given to it under the Madras Educa- 
tional Rules. In support of that the ex- 
tract of the Malabar Gazette dated 1-10- 
1891 is produced as Ext. R1. Ext, R1 is 
a notification to the effect that certain 
upper primary schools in the Malabar 
District are recognised under the Madras 
Educational Rules. In ‘that notification 
an upper primary school in B. G. Fisher 
Village within Tellicherry Municipality 
is also mentioned. That this cannot relate 
to the St. Peters U. P. School will be 
clear from the fact that this school was 
upgraded into an upper primary school 
only after 1942. Till then the disputed 
school was only a lower primary school 
and therefore the reference in Ext. Rl 
to an upper primary school at B. G. Fi- 
sher Village, Tellicherry Municipality, 
cannot be to this school at all. There is 
no evidence let in by the respondents to 
show that this school was established by 
the Basel German Mission. Ext, R2, 
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which is an extract from the list of ele- 
mentary schools for boys and girls in the 
District of Malabar during the years 1936- 
37, produced by the respondents shows 
that the St. Peter’s Primary School ma- 
naged by one Rev. R. Mayars was given 
recognition in 1891. The date of the Ma- 
labar Gazette is given as 1-10-1891. Both 
sides have not produced any notification 
published in the Gazette dated 1-10-91 
regarding the recognition of this elemen- 
tary school. As already stated. Ext. Bl 
does not relate to this school at all. The 
manager, mentioned in Ext, R2, is stated 
by the petitioners, in their reply affida- 
vit, to be the person appointed as mana- 
ger by the Bishop of Calicut. There is 
nothing to show that the manager re- 
ferred to in Ext. R2 is one appointed by 
anybody else. In such circumstances, the 
affidavit of the petitioners on this point 
seems to be true. Further, the petitioner 
has produced Ext. P16 dated 10th August, 
1942, a copy of a letter sent by the cor- 
respondent of the St. Peter’s Elementary 
School, Chali] seeking to upgrade the 
school into an upper primary school, Ext. 
P16 clearly shows that this school is claim- 
ed as a school belonging to the Christians 
and managed by the correspondent of the 
school. Exts. P15 and P17 are produced 
by the petitioners to show that the 
school is established for Roman Catho- 
lies. It is not possible to rely on Exts. 
P15 and P17 for the reason that they da 
not purport to be even reports signed by 
any officials. So I am not relying on 
them in this connection. Ext, P18 is the 
proceedings of the Regional Deputy 
Director of Public Instruction, Kozhi- 
kode, approving the constitution of the 
corporate agency and also approving thea 
continuance by Manager J. B. Rodrigues 
as the Corporate Manager. This was in 
1965. This further shows that this school 
is within the Roman Catholic Diocese of 
Calicut and administered by the Diocese 
through a Corporate Manager. Ext, P19 
is a Catholic Directory for the year 1972. 
wherein the details regarding the various 
schools and other institutions run by the 
Catholic Diocese of Calicut are given for 
the information of the public. Ext. P20 
is the constitution of the Corporate Edu- 
cational Agency approved by the Regi- 
onal Deputy Director of Public Instruc- 
tion under Rule 2 of Chapter III of the 
K.E.R. No doubt, this Ext, P20 is the pro- 
ceedings passed by the R.D.D. subse- 
quent to the filing of 'this writ petition. 
It is relied on by the petitioners only to 
show that 'the Department has recognis~ 
ed this school as having been established 
and administered by the Roman Catholic 
Diocese and this is consistent with Ext. 
P18 proceedings passed in 1965. The res- 
pondents rely on Ext. R1 (filed by the 
2nd respondent), a communication issued 


by the Secretary to the Bishop of Cali- 


200 Ker. [Prs. 5-6] A. M. Patroni v. Asst. Educational Officer (G. V. Iyer J.) 


cut on 19th May, 1972. intimating the 
Assistant Educational Officer that there 
is no Corporate Management for the 
schools under the Diocese of Calicut. 
From this it is argued that this school is 
not run by ‘the Catholic community. I] 
am atraid, this contention cannot stand. 
The fact that in Ext. R1 it was stated 
that there was no Corporate Manage- 
ment for schools will not lead ‘to the in- 
ference that 'the school is not run by the 
Bishop of Calicut or that it does not be- 
long 'to the community. Ext, R1 will only 
show that the democratic set up of manz- 
gement was not being followed by the 
Bishop of Calicut. In other words, the 
administration had not been decentralis- 
ed and passed on to a-committee but is 
only directly managed by the Bishop. 
From that it does not follow that the 
school is not administered by the mino- 
rity community. The minority commu- 
nity represented by the Bishop adminis- 
ters the school. To claim protection under 
Article 30 it is not necessary that there 
should be a corporate management for 
the school. Even if it is managed by the 
individual or the religious head of a 
community the protection under Arti- 
cle 30 will be available to that school as 
well. It is not disputed that the various 
teachers in:the school were appointed by 
the Manager. The Manager — ‘the 2n 
petitioner — has clearly stated that he is 
functioning under the Ist petitioner, ‘the 
Bishop of Calicut. The school is situate 
in the Church compound and bears the 
same name as the patron of ‘the Church, 
namely, St. Peter’s Church. For upgrad- 
ing the elementary school to an upper 
primary school steps were taken by the 
correspondent of the school and he made 
the request to upgrade the school only to 
cater to the needs of the Christian com- 
munity. The difficulty of the Christians 
in attending the mopla school in ‘the 
town is also stated as a ground for up- 
grading the school. As a result of the 
steps taken by the correspondent the 
school was upgraded to an upper primary 
school later, From all these facts and 
circumstances the proper inference to be 
drawn is that the school is established 
and administered by the Roman Catho- 
lics who form a minority within the 
meaning of Article 30 of the Constitu- 
tion. 


6. A contention is taken on þe- 
half of the respondents that the school 
was having successively a non-Christian 
as the Headmaster of the school which 
would show 'that this is not a school esta- 
blished and administered by the Chris- 
tian community. This fact is relied on to 
show that the decision of this Court in 
Rt. Rev. Aldo Maria Patroni v. E. C. 
Kesavan. (1964) Ker LT 791 = {ATR 
1965 Ker 75 (FB) one of the circumstan- 
ces relied on to show that the school is 


j 
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established and administered by the 
Christians is the continuous holding of 
the post of the Headmaster by Christians. 
May be that if that fact is ‘there that 
may be an additional evidence to 
prove that the school is esta- 
blished and managed by the minority 
community. But the absence of it will 
not lead to the inference that the school 
is not established and administered by 
the Roman Catholic community. Certain 
decisions were relied on by the respon- 
dents in support of their contention that 
in order to claim protection under Arti- 
cle 30 what should be proved is that the 
school is established and administered by 
the minority community. The decisions 
of the Supreme Court in In re Kerala 
Education Bill, 1957 (ATR 1958 SC 956), 
Azeez Basha v. Union of Ihdia (AIR 1968 
SC 662). State of Kerala v. Mother Pro- 
vincial (AIR 1970 SC 2079), and finally 
D.A.V, College, Jullundur v. State of 
Punjab (AIR 1971 SC 1737) are cited in 
this connection. In all these cases it was 
held that in order to claim protection 
under Article 30 it should be proved that 
the school is established by ‘the minority 
community. The fact that a college is 
founded by a minority community was 
held to be not sufficient to claim protec- 
tion under Article 30 in AIR 1968 SC 
662. In the above Aligarh University 
case it was held that the words “esta- 
blished and administered” in Art. 30 (1) 
must be read conjunctively and so read 
it clearly shows that the minority will 
have the right to administer educational 
institutions of ‘their choice provided they 
have established them, ut not other- 
wise. Though some of the educational 
institutions now administered by Aligarh 
University were originally founded by 
Muslims or societies registered under the 
Societies Registration Act, as they were 
transferred 'to and vested in the Univer- 
sity established by an Act of Parliament 
thereafter it was held to be a University 
not established by ‘the minority but esta- 
blished by the State under the. Act of 
Parliament. The conversion of the nu- 
cleus college, namely the M. A. O. College 
into a University was however not by 
Muslim minority. It took place by virtue 
of an Act of Central Legislature. From 
that it was held that it is the Central 
Legislature that established the’ said 
University. This decision really supports 
the petitioners in countering the argu- 
ment of the respondents that the school 
‘was originally established by the Basel 
German Mission. I have tried to show 
that there is no evidence in support of 
it, Even assuming that to be correct, 
what we have to see is whether the school 
is established by the Roman Catholics 


minority. For establishment it is not 
necessary that the school must be con- 
structed by the community. Even tt a 


ha 
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school previously run by some other 
organisation is taken over or transferred 
to the Church and the Church reorganises 
and manages the school to cater 
to and in conformity with the ideals of 
the Roman Catholics it can be safely con- 
cluded that the school has been establish- 
ied by the Roman Catholics. As stated by 
me earlier, the various exhibits produced 
in this case clearly justify a conclusion 
that the school is established and adminis- 
tered by the Roman Catholic community 
represented by the Bishop of Calicut now. 
The other decisions of the Supreme Court 
relied on by the respondents are not in any 
way against the petitioners. The petitioner 
on whom the burden of proving that the 
school is established and administered by 
the minority community has, according to 
me, satisfactorily proved that fact. There- 
fore, on the first point I come to the con- 
clusion that the petitioners are entitled to 
- protection under Article 30 (1) of the Con- 
stitution, 


T: The further question that arises 
for determination in this case is whether 
Rules 44 and 45 of Chapter XIV-A of the 
K. E. R. Control the freedom of the 
petitioners to apgoint the 5th res- 
pondent as the Headmistress of the school. 
According to the respondents, Rules 44 and 
45 are only in ‘the nature of a regulatory 
‘measure in the best interests of the school 
and they do not in any way affect the 
fundamental right under Article 30. Rule 
44 provides that ordinarily a Headmaster 
must be appointed by promotion of the 
senlormost teacher in the school and Rule 
45 is an exception to that in the case of 
upper primary schools. In order that ex- 
ception may apply, tthe teacher who is 
sought to be appointed as the Headmis- 
tress must be.a graduate with at least five 
years’ teaching experience and must have 
‘put in service equal to one-third of the 
service put in by the seniormost teacher. 
These rules 44 and 45 are not rules fixing 
the qualification for being appointed as 
the Headmaster. No doubt, even if the 
institution is protected under Art. 30. the 
State can make laws regulating the ap- 
pointment of teachers in ‘the interests of 
the school. But the regulation must be 
limited to the qualifications that a teacher 
must possess and to the experience which 
he should have ‘to discharge the duties in 
the school. Rules 44 and 45 do not relate 
to these two requirements, The 5th res- 
pondent has the requisite educational 
qualification, She has some experience 
also. In such circumstances the appoint- 
ment of the 5th respondent cannot be said 


to be in violation of the rules regarding - 


qualification and experience. As statedin 
1964 Ker LT 791 = (AIR 1965 Ker 75) 
(FB) the post of a Headmaster occupies a 
pivotal position. The whole institution is 
controled by him and Rules 44 and 45 
cannot interfere with that freedom 
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which ‘the management has in appointing 
the Headmaster. As stated earlier, the 
5th respondent has got the educational] 
qualifications to hold the post. The deci- 
sions cited, namely, Manager, Corporate 
Educational Agency v. D. E. O.. (1973 Ker 
LT 603: (1974 Lab IC 557). Rachel Philip 
v. State (AIR 1972 Kerala 238), and Rav 
Fr, Daniel v. Director of Public Instruc- 
tion (1965 Ker LT 927) do not in any way 
affect ‘this question. The decision reported 
in 1964 Ker LT 791 = (AIR 1965 Ker 75) 
(FB), V. Rev. Mother Provincial v. State 
of Kerala = (1969 Ker LT 749) = (AIR 
1970 Ker 196) (FB) and (1970 Ker LT 
630) = (AIR 1970 SC 2079 (clearly apply to 
the facts of this case. In the latter two cases 
the question directly arose whether the 
minority community had the freedom to 
appoint a Headmaster of a school or Prin- 
cipal of a college and in dealing with that 
question it has been recognised by this 
Court and the Supreme Court that the 
position of a Headmaster or a Principal is 
a vital matter from the point of view of 
administration of the institution. Provi- 
sions which in any way interfere with 
that freedom are stated to be violative of 
Article 30 of the Constitution. The mana- 
gement has the freedom ‘to choose the per- 
son competent and qualified and to ap- 
point him or her in the institution. In this 
ease all the teaching staff in the school 
except the 3rd respondent had given the 
consent by Ext. P2 to appoint the 5th res- 
pondent as the Headmistress. Not that 
their consent is called for. but I am re- 
ferring this only to show that in the ap- 
pointment of the 5th respondent there is 
the co-operation of the other teaching 
staff, The 3rd respondent did noi file any 
appeal to ‘the educational authorities 
against the appointment of the 5th respon- 
dent, The 4th respondent, a signatory ‘to 
Ext. P2. 'took up the matter in appeal and 
so the Assistant Educational Officer re- 
fused ‘to approve the appointment as per 
Ext. P8 order. In the circumstances, the 
decision of the Assistant Educational Offi- 
cer cannot stand. The petitioners are 
within their rights in appointing the 5th 
respondent as the Headmistress. 


 & In 'the result, this original peti- 

tion is allowed, the orders Exts. P8, P.10, 
P13 and P14 are quashed, and the Ist re - 
pondent is\hereby directed to approve tie 
appointment of the 5th respon“ent as the 
Headmistress of the St. Pete “s U. P. 
School Chalil. Tellicherry. ‘ine parties 
shall bear their costs. 


“w 


Petition allowed. 
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Kerala State Electricity Board, Peti- 
tioner v. Illippadical Parvathi Amma. Res- 
pondent. 

C. R. P. No, 669 of 1973, D/- 27-9-1973. 

Index Note: — (A) Limitation Act, 
1963, Art. 137 — Can it apply to applica- 
tions other than those under C.P.C.? No. 
(X-Refi:— Telegraph Act, 1885, S. 16 (3)). 
~ (X-Ref'— C. P. C., 1908, S. 141). 

Brief Note: —- (A) Contention that 
application, under S. 16 (3) of the Tele- 
graph Act, for enhanced compensation was 
time-barred under Art. 137 was rejected 
on the ground that the Article applies 
only to applications under the Civil Pro- 
cedure Code. Contention that the said ap- 
plication be deemed to be an application 
under the Code by reason of S. 141 C.P.C. 
was also rejected on the observation that 
procedure (C.P.C.) applied to an applica- 
tion does not make that application as one 
under the Civil Procedure Code. AIR 
1965 SC 540 and AIR 1969 SC 1335. Rel. 


on, (Paras 3, 4 & 6) 
Cases Referred: Chronological Paras 


AIR 1970 SC:209 ~1970 Lab IC 269, 
Nityanand v, LIC of India 4 

AIR 1969 SC 474 = (1969) 2 SCR 232, 
Mohd Usman v. Union of India 3 

AIR 1969 SC 1335 = 1969 Lab IC 1538, 
Athani Municipality v. Labour Court, 
Hubli 3, 

AIR 1267 SC 990 = (1967) 1 SCR 303, 
We: iy Chand v, Union of India 3 

AIR 1965 SC 540.= (1964) 4 SCR 69. 
Prativa Bose vy. Rupendra Deb 3. 6 

AIR 1964 SC 752 = (1964) 3 SCR 709. 
Bombay Gas Co. Ltd. v. Gopal Bhiva 3 

(contd. on col. 2) 


Division. 


The objection was disallowed by the Dis- 
trict Judge by the order sought to be re- 
vised. 

2, It was conceded before us that 
the District Judge avting under S, 16 (3) 
oi the Telegraph Act, acts as a Court. To 

-  feontd on col. 2) , 


"Applications for which no period of limitation is 
provided elsewhere in this schedule or by 


"137. Any other application for which no period 
A of limitation is provided elsewhere in this 


ALR. 


AIR 1959 Cal 81 = 62 Cal WN 790, Kali- 
nath v. Nagendra Nath 5 
AIR 1957 All 206 = 1957 All LJ 138, 
Amarnath v. Union of India 5 
AIR 1954 Cal 164 = 93 Cal LJ 66. Shah 
and Co. v. Ihar Singh Kirpal Singh 5 
AIR 1953 SC 98 = 1953 SCR 351, Sha 
Mulchand and Co. Lid, v, Jawahar 
Mills Ltd. i 
AIR 1952 Puni 423 = 54 Pun LR 350, 
Union of India v. Firm Kiroo Mal 5 
AIR 1933 PC 63 = 60 Ind App 13. Hans- 
raj Gupta v. Official Liquidator, Dehra 
Dun Mussoorie Electric Tramway Co. 3 
N. Raghava Kurup. for Petitioner; P. 
Ramakrishnan Nair, for Respondent. 
GOPALAN NAMBIYAR, J.:— This 
Civil Revision Petition has been referred 
to the Division Bench, as it raises a ques- 
tion of limitation under Art. 137 of the 
Limitation Act, 1963, In respect of tele- 
graph lines taken by the petitioner, the 
Kerala State Electricity Board, over the 
property of the respondent, a sum of 
Rs. 1708-55 was paid on 30-4-68 as com- 
pensation for the damages caused, under 
Section 10 (d) of the Indian Telegraph 
Act, 1885 read with Section 51 of the 
Indian Electricity Act. The Respondent 
applied on 11-6-71 to the District Judge, 
claiming enhanced compensation. This was 
under Section 16 (3) of the Telegraph Act 
which provides that any dispute concern- 
ing the sufficiency of the compensation to 
be paid under Section 10 (d) shall, on ap- 
plication for that purpose, by either of 
the disputing parties. to the District 
Judge within whose jurisdiction the pro- 
perty is situate, be determined by him. 
Objection was raised that the application 
having been filed more than three years 
from the payment of the amount, was 
barred by limitation under Art. 137 of the 
Limitation Act, 1963 which: reads: 


Three When the right tO 
years. apply accrues.” 


that effect is also the decision of Viswa- 
eens Iyer. J. in G R. Ps. 732 to 734 of 
1972. 


3. Article 181 of the Indian Limi- 
tation Act, 1908 is the pre-cursor of Arti- 
cle 137 of the 1963 Act, That Article read: 
Three When the right to 
years. . apply acerues.” 


gection 48 of tle Code of Civil Procedure, 1908. 


With respect to this Article, there was a 
fair consensus of judicial opinion that it 
contemplated only to applications made 
under the Civil Procedure Code to a court. 
This is referred to, although the point was 
not decided by the Privy Council in Hans- 
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raj Gupta v. Official Liquidator Dehra 
Dun Mussoorie Electric Tramway Co. 
(AIR 1933 PC 63). The reason for this 
view was ‘that all the applications provid- 
ed under the Third Division of the First 
Schedule of the 1908 Act, viz. from Arti- 
cles 158 to 183 dealt with applications 
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under the Civil Procedure Code and, there 
‘fore, on the principle of ejusdem generis, 
Article 181 should also have a similar 
‘content and bear a similar interpretation. 
In 1940, after the passing of the Indian 
Arbitration Act of that year, Articles 158 
and 178 were amended providing for 
periods of limitation even in respect of 
applications under the Arbitration Act, 
1940. Conseauent on the amendments so 
introduced. it was felt that the reason 
for giving a restricted content to Art. 181 
of the Act was no longer available. The 
argument was advanced before the 
Supreme Court in Sha Mulchand and Co. 
Ltd. v. Jawahar Mills Ltd, (AIR 1953 SC 
98) and was dealt with thus: 


“T+ does not appear to us quite con- 
vincing, without further argument, that 
the mere amendment of Articles 158 and 
178 can ‘ipso facto’ alter the meaning 
which, as a result of a long series of judi- 
cial decisions of the different High Courts 
in India, came to be attached ‘to the lan- 
guage used in Article 181, This long cate- 
na of decisions may well be said to have, 
as it were, added the words “under the 
Code” in the first column of that Article. 
If those words had actually been used in 
that column then a subsequent amend- 
ment of Articles 158 and 178 certainly 
would not have affected the meaning of 
that Article. If, however. as a result of 
judicial construction, those words have 
come to be read into the first column as 
if those words actually occurred therein, 
We are not of opinion, as at present ad- 
vised, that the subsequent amendment of 
Articles 158 and 178 must necessarily and 
automatically have the effect of altering 
the long acquired meaning of Article 181 
on the sole and simple ground that after 
the amendment the reason on which the 
old construction was founded is no longer 
available.” 


No final opinion was, however, expressed 
by 'the Court. as it was found that even 
if Article 181 was attracted, the applica- 
tion was still within time. In Bombay Gas 
Co. Ltd. v. Gopal Bhiva (AIR 1964 SC 
752) the Supreme Court stated that it is 
well settled that Art. 181 applied only to 
applications made under the Civil Proce- 
dure Code. Next, we shall refer to Prativa 
Bose v. Rupendra Deb, (AIR 1965 SC 540). 
The argument that Article 181 is not re- 
stricted only to applications under the 
Code of Civil Procedure and the principle 
of ejusdem feneris cannot avail after the 
amendment to Articles 158 and 178 in 1940 
Was afain repeated before the Supreme 
Court. This was rejected after noticing the 
observations of the Supreme Court in 
(ATR 1953 SC 98), extracted supra. record- 
ing agreement with the same, and stating 
that their Lordships felt no doubt that 
even now Art. 181 has to be read as con- 
fined to applications under the Code. In 
this case, therefore, the Supreme Court 


Kerala Electricity Board v. I. Parvathi (G. Naiabiyar J.) 


[P 5] Xer, 203 


expresseŭč a categoric and definite opinien 
that even after the amendments te Arti- 
cles 158 and 178 of the Limitation Act, the 
content of Article {181 as judicially inte- 
preted that it applies only to .onlicatious 
under the Code remained unshaken, Ia 
Wazir Chand v, Union of india (AIR 1987 
SC 990), the argument was again advanced 
before the Supreme Court and was dealt 
with thus: 


“The reason which persuaded the 

Courts to hold that the e:cpression “under 
the Code” was deemed aded to Art. 181 
has now disappeared, but on that account 
the expression “applica ions for which no 
period of limitation is provided elsewhere 
in this Schedule” in Art. 181, cannot be 
given a connotation different from the one 
which prevailed for nearly 60 years be- 
fore 1940”, 
Next in sequence comes the decision in 
Mohd, Usman v. Union of India, (AIR 
1969 SC 474). The question there was whe- 
ther an application under Section 8 or 
20 of the Arbitration Act is not governed 
by Article 181 of the Indian Limitation 
Act, 1908. It was held that it was not. The 
court observed: 


“In amending Arts. 158 and 178 the 
legislature acted upon the view thay the 
references tothe Code of Civil Procedure, 
1908 in the second schedule to thé Limi- 
tation Act could not in the absence of the 
amendment be construed as references to 
the Arbitration Act, 1940. At the same 
time the legislature refrained from amend- 
ing Art. 181 and providine that the Article 
will apply to other applications under the 
Arbitration Act, 1940. It is manifest that 
the legislature intended that save as pro- 
vided in Articles 158 and 178 there would 
not be any limitation for other applica- 
tions under the Act. Take the case of an 
application under Section 28 of the Act 
for enlargement of the time for making 
the award, A similar application under 
paragraph 8 of the second schedule to the 
Code was governed by Art. 181 but a like 
application under Section 12 of the Indian 
Arbitration Act, 1899 was not subject <o 
any period of limitation. There is nothing 
to indicate that for the purpose of limita- 
tion S. 20 of the new Act should be re- 
garded as a re-enactment of the corres- 
ponding provision of the Code and not of 
the Indian Arbitration Act, 1899. An ap- 
plication under Section 8 of the new Act 
corresponding to paragraph 5 of the second 
schedule to the Code and S. 8 of the 
Indian Arbitration Act, 1899 stand on the 
same footing. In the circumstances, it is 
not possible to construe the implied re- 
ference in Art. 181 to the Code of Civil 
Procedure as a reference to the Arbitra- 
tion Act, 1940, or to hold that Article 181 
applies to applications under that Act, The 
rule of construction given in S. 8 (1) of 
the Genéral Clauses Act cannot be appli- 
ed, as it appears that the legislature had 
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a different intention. It follows that an 
application under Sections 8 and 20 of the 
Arbitration Act, 1940 is not governed 
by Art. 181”. 


-{Athani Municipality v. Labour Court, 
Hubli (AIR 1969 SC 1335). was a prono- 
uncement under the Limitation Act. 1963. 
It was ruled that Article 137 of the Sche- 
dule of the 1963 Act does not apply to ap- 
plications under Section 33 (C) (2) of the 
Industrial Disputes Act. The two grounds 
forthe decision were that the Article ap- 
plies only to courts, and that it applies 
only to applications under the Civil Proce- 
dure Code, It was pointed out that in con- 
sidering the scope of the parallel provi- 
sion contained in Article 181 of the 1908 
Act. it has been held by the Supreme 
Court that a long catena of decisions had 
confined the Article to applications under 
the Civil Procedure Code: and there was 
No reason to hold that’ the subsequent 
amendments to Articles 158 and 178 of the 
Act had the effect of altering the long ac- 
quired meaning of Article 181 on the sole 
and simple ground that after the amend- 
ment, the reason on which the old con- 
struction was found was no longer availa- 
ble. It was further held that the view ex- 
pressed by the Court must be held ‘to be 
applicable even when considering the 
scope and applicability of Article 137 of 
the new Limitation Act. This is a direct 
pronouncement in regard to Article 137 
of the 1963 Act. The pronouncement took 
note of the fact that under the 1963 Act, 
limitation had been prescribed not only in 
regard to applications under the Arbiira- 
tion Act, but in two cases, even in respect 
of applications under the Code of Crimi- 
nal Procedure. 

It was then observed: 

“We think that, on the same princi- 
ple, it must be held that even the futher 
alteration made in the articles contained 
in the ‘third division of the schedule.to ‘tthe 
new Limitation Act containing references 
to applications under the Code of Cri- 
minal Procedure cannot be held to Have 
materially altered the scope of the 
residuary Article 137 which deals 
with other applications. It is not possible 
to hold that the intention of the legisla- 
ture was to drastically alter the scope of 
this article so as to include within it al 
applications, irrespective of the fact whe- 
Kher they had any reference to the Code 
of Civil Procedure”. 

We think this decision should conclude the 
point against the petitioner. 


4. In Nityanand v. L.I.C. of India 
(AIR 1970 SC 209), the question that arose 
was again, whether an application under 
Section 33 (C) (2) of the Industrial Dispu- 
tes Act was governed by tthe period of 
limitation under Article 137 of 1963 Act. 
The Supreme Court noticed ‘the two rea- 
sons given in its earlier pronouncement in 


A. LR. 


(AIR 1969 SC 1335) to hold that the Arti- 
cle would not be attracted, viz.. first that 
irrespective of the legislative changes in- 
troduced in the 1963 Act, no drastic change 
was intended in the scope of Article 137 
vis-a-vis its predecessor Art. 181, so as 
to comprehend all applications whether 
under the Civil Procedure Code or not; 
and second that it is only applications to 
courts that are intended to be covered by 
Art. 137 of the 1963 Act. The Supreme 
Court. on this occasion, endorsed the se- 
cond of these reasons and on that ground, 
sustained the conclusion of the Bombay 
Hish Court that the application in ques- 


-tion was not governed by Art. 137. Dealing 


with the first ground, the court observed: 


“It is not necessary to express our 
views on the first ground given by this 
Court in Civil Appeals Nos. 170 to 173 of 
1968, D/- 20-3-1969 = (AIR 1969 SC 1335). 
It seems to us that it may require serious 
consideration whether applications to 
courts under other provisions, apart from 
Civil Procedure Code, are included within 
ae 137 of ‘the Limitation Act, 1963, or 
no 
Counsel for the petitioner stressed the 
above passage and contended that the 
question as to whether applications other 
than those under the Code are covered 
by Article 137 or not. would require seri- 
ous re-examination. We are afraid, this 
can only be by the Supreme Court and 
not by us. The matter has been concluded 
by the Supreme Court decision in (AIR 
1969 SC 1335) not to refer to the earlier 
decisions under Art. 181. In the light of 
the said decision, which is binding on us, 
till the position is 
Supreme Court, it must be held that Arti- 
cle 137 applies only to applications under 
the Civil Procedure Code. 


5. In the face of the decisions of 
the Supreme Court, it is unnecessary for 
us to deal with the decisions of the High 
Courts. Counsel for the petitioner drew 
our attention to Amarnath v. Union of 
India, (AIR 1957 All 206) where it was 
held that Article 181 applies also to ap- 
plications under the Arbitration Act, and 
that after the amendments effected in 
1940 to Articles 158 and 178, the view that 
Article 181 applies only to applications 
under the Code of Civil Procedure, is no 
longer tenable. The decision refers to a 
decision of the Punjab High Court in 
Union of India v. Firm Kiroo Mal (AIR 
1952 Puni 428) and of the Calcutta High 
Court in Shah &. Co. v. Ishar Singh dee 
pal Singh & Co, (AIR 1954 Cal 164). 
support of this view. It does not, foo 
refer to the decision of the Supreme Court 
in (AIR 1953 SC 98). (The other decisions 
of the Supreme Court to which we have 
referred, were subsequent to the ruling). 
The decision of the Calcutta High Court 
in (AIR 1954 Cal 164) was by S.R. Das 
Gupta, J, The learned Judge delivered the 


reviewed by the 
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judgment in a later Division Bench ruling 
in Kalinath vy. Nagendra Nath (AIR 1959 
Cal 81). There the learned Judge stated 
that the previous decision in (AIR 1954 
Cal 164) was decided without reference to 
AIR 1953 SC 98, We think it unnecessary 
to refer in detail to the other decisions of 
the High Courts in view of the clear pro- 
nouncements of the Supreme Court noti- 
ced earlier. 

6. Counsel for the petitioner con- 
tended that by reason of Section 141 of 
the Code of Civil Procedure. the applica- 
tion must be deemed to be one under the 
Civil Procedure Code. The contention is 
directly answered by the decision in (AIR 
1965 SC 540) where it is observed: 

“Tt was then said that the application 
which the respondent Rupendra made was 
under the Code because in view of 5. 141 
of the Code the procedure prescribed by 
the Code has to be followed in dealing 
with an application made under S. 4 of 
the Regulation. This is obviously fallaci- 
ous, The question is not whether the pro- 
cedure for an application is that prescri- 
bed by the Code but whether the applica- 
tion was under Code. The application by 
the respondent Rupendra was not under 
the Code in any sense.” 

7. We dismiss this revision petition 
with costs, 

Petition dismissed. 


AIR 1974 KERALA 205 (V 61 C 65) 
M. U. ISAAC AND V. KHALID, JJ. 


K.. Sankaran. Petitioner v. Seshambal 
and others, Respondents. - 


C. R. P. No. 1217 of 1973. D/- 29-5- 
1974. 


Index Note: — (A) Kerala Land Re- 
forms Act (1 of 1964), Section 125 (3) — 
Scope and applicability — Suit for pos- 
session of land on basis of title — Defen- 
dant contending that he is a tenant not 
liable to eviction — Civil Court must stay 
suit till issue is decided by Land Tribu- 
nal. (X-Ref:— Civil P.C. (1908). Sec. 9). 


Brief Note: — (A) Section 125 (3) 
should not be construed in the light of 
Section 125 (1). Both the provisions deal 
with different matters. Section 125 (3) 
requires a Civil Court to stay the suit or 
proceeding pending before it. if any ques~ 
tion arises therein regarding the rights 
of a tenant or a kudikidappukaran, in- 
eluding the question whether he is a 
tenant or kudikidappukaran, and to send 
the records thereof to the Land Tribunal 
concerned for its decision, which is bind- 
ing on the Court. (Para 5) 

When a person sues another person 
for recovery of possession of land on the 
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basis of title, and the defendant contends 
that he is a tenant not liable for eviction, 
the only question that arises in such a case 
for decision is whether the defendant's 
claim as tenant is true or not. This is all 
that is required for invoking Section 125 
(3) of the Act. The defendant need not 
further establish before the Civil Court 
that his plea is prima facie true, It would 
be an usurpation of jurisdiction which is 
clearly barred by Section 125 (3) if the 
Civil Court proceeds to consider whether 
the claim set up by the defendant is prima 
facie true or not, before the question is 
referred for the decision of the Tribunal. 
G R. P. No. 791 of 1972, D/- 21-12-72 
(Ker) and C. R. P. No. 298 of 1973, D/- 
6-4-1973 (Ker) and C. R. P. No. 1278 of 
1972. D/- 6-4-1973 (Ker), Overruled; AIR 
1973 Ker 281, Approved: 1967 Ker LT 508 
and 1971 Ker LT 563 and AIR 1974 Ker 
100 and 1973 Ker LT 983, Distinguished. 
(Paras 3, 5, 10) 


Cases Referred: Chronological Paras 


AIR 1974 Ker 100 = 1973 Ker LT 937, 
Alvi v. Mohammed Kutty Haji 8 
AIR 1973 Ker 281 = 1973 Ker LT 438, 
Appuni y. Nani 7 
1973 Ker LT 983 = 1973 Ker LJ 838, 
Narayana Menon v. Kallandi 8 
(1973) C. R. P. No. 298 of 1973, D/- 6-4- 
1973 (Ker), Kunhayammu v. Shanmu- 


ghan. 5. 8 
(1973) C. R. P. No. 1278 of 1972. D/- 6-4- 
1973 (Ker), Krishnaswamy v. Kantha- 
swami Udavar 6 
(1972) €. R. P. No. 791 of 1972, D/- 21-12- 
1972 (Ker). Velu v. Chitta 4 
AIR 1971 Ker 98 = 1970 Ker LT 659 (FB), 
Narayanan Nair v. State of Kerala 7 
1971 Ker LT 563 = 1971 Ker LJ 509, 
Choyi v., Kunhiraman 4 
1968 Ker LT 23 = 1968 Ker LJ 106, Ko- 
chukutty v. Abraham Tharakan 9 
l Ker LT 508, Cheriyan v. Harihara 
yer 9 


T., Karunakaran Nambiar and A. Gan- 
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kiteswara Iyer, for Respondents, 


ISAAC, J:— This case has been 
placed before a Division Bench on ac- 
count of the difference of opinion among 
some of the learned Judges of this Court 
regarding the scope and applicability of 
sub-section (3) of Section 125 of the 
Kerala Land Reforms Act, 1963 (herein- 
after referred to as the Act). 


2. The petitioner is the fifth defen- 
dant in a suit, O. S. No. 117 of 1970, which 
the fifth respondent filed in the Sub- 
ordinate Judge's Court, Palghat for reco- 
very of possession of a few items of im- 
movable property on the basis of title, De- 
fendants 2 to 5 pleaded thai they „were 
tenants of Items 2 to 5 and 13, and that 
they were not, therefore, liable for eject- 
ment. They produced a few documents 
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in support of their plea. The fifth defen- 
dant filed an application in the trial 
Court under Section 125 (3) of the Act 
praying that the suit may be stayed and 
the question regarding the rights of the 
tenants may be referred together with the 
relevant records to the Land Tribunal 
having jurisdiction over the area in which 
the property is situate for the decision 
of that question. The trial Court held 
that a case can be referred to the Land 
Tribunal under the above provision only 
if the applicant established a prima facie 
case that he was a tenant; and it dismiss- 
ed the fifth defendant’s apvlication after 
finding that the 'tenants failed to esta- 
blish such a case, This petition has been 
filed to revise the said order, 


3. The main contention of the 
petitioner before us is that whenever a 
question whether a person is a tenant or 
kudikidappukaran arises in any suit or 
other proceeding before a Civil Court, it 
is bound under Section 125 (3) of the Act 
to stay the suit or proceeding and refer 
that question for decision to the Land Tri- 
bunal having jurisdiction over the area in 
which the land is situate. and that there is 
no question for the Civil Court to examine 
whether the person claiming the tenancy 
or kudikidappu right has a prima facie 
case. in order to take action under the 
above provision. On ‘the other hand, it 
is contended on behalf of the fifth respon- 
dent that a court is not an automatic ma- 
chine to start working without knowing 
what it is doing, and that it should not 
stay a suit or other proceeding validly 
instituted before it on the mere allegation 
of an opposite party that he is a tenant or 
a kudikidappukaran or send the records to 
a Land Tribunal for adjudication of that 
question, without being satisfied that the 
allegation is prima facie true. This con- 
troversy must be resolved on a true con- 
struction of the relevant statutory provi- 
sion. It is proper that the whole of Sec- 
tion 125 of the Act is read; and it is as 
follows :— 

“125. Bary of 
Courts.— 

_ (1) No Civil Court shall have juris- 
diction to settle, decide or deal with any 
question or to determine any matter 
which is by or under this Act required to 
be settled, decided or dealt with or to be 
determined by the Land Tribunal or the 
appellate authority or the Land Board or 
the Government or an officer of the Gov- 
ernment: 


Provided that nothing contained in 
this sub-section shall apply to proceedings 
pending in any Court at the commence- 
ment of the Kerala Land Reforms (Am- 
endment) Act, 1969. f 


(2) No order of the Land Tribunal or 
the appellate authority or the Land Board 
or the Government or an officer of the 


jurisdiction of Civil 


tion granted or 
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Government made under this Act shall be 
questioned in any Civil Court, except as 
Provided in ‘this Act. 


(3) If in any suit or other proceeding 
any question regarding rights of a tenant 
or of a kudikidappukaran (including a 
question as to whether a person is a tenant 
or a kudikidappukaran) arises, the Civil 
Court shall stay 'the suit or,other proceed- 
ing and refer such question to the Land 
Tribunal having jurisdiction over the 
area in which the land or part thereof is 
situate together with the relevant records 
for the decision of that question only. 


(4) The Land Tribunal shall decide 
the question referred to it under sub-sec- 
tion (3) and return the records together 
with its decision to the Civil Court. 


(5) The Civil Court shall then pro- 
ceed to decide the suit or other proceed- 
ings accepting ‘the decision of the Land 
Tribunal on the question referred to it. 


(6) The decision of the Land Tribu- 
nal on the question referred to it shall, 
for the purposes of appeal. be deemed to 
be part of the finding of the Civil Court. 


(7) No Civil Court shall have power 

to grant injunction in any suit or other 
proceeding referred to in sub-section (3) 
restraining any person from entering 
into or occupying or cultivating any land 
or kudikidappu or to appoint a receiver 
for any property in respect of which a 
question referred to in that sub-section 
has arisen till such question is decided by 
the Land Tribunal, and any such injunc- 
appointment made þe- 
fore the commencement of the Kerala 
Land Reforms (Amendment) Act, 1969, 
or before such question has arisen, shall 
stand cancelled“, 
The jurisdiction of courts of civil judica- 
ture to try suits of a civil nature is the 
creature of Section 9 of the Code of Civil 
Procedure. That section reads,— 

“9. Courts to try all civil suits un- 
less barred. — The courts shall (subject 
to the provisions herein contained)’ have 
jurisdiction to try all suits of a civil na- 
ture excepting suits of which their cog- 


nizance is either expressly or impliedly 
barred, 
Explanation. — A suit in which the 


right to property or to an office js con- 
tested is a suit of a civil nature, notwith- 
standing that such right may depend en- 
tirely on the decision of questions as to 
religious rites or ceremonies.” 


It is clear from the above section that 
the jurisdiction of Civil Courts is not 
absolute, but on the other hand it is sub- 
ject to any statutory exception made in 
that respect. Section 125 of the Act con- 
tains such a provision, Sub-section (1) 
of that section barg the jurisdiction of 
Civil Courts to decide or deal with any 
question or determine any matters which 
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is by the Act required to be decided or 
dealt with by the Land Tribunal, or the 
other authorities mentioned therein. 
Sub-section (3) provides that when any 
question arises before a civil court whe- 
ther a person is ‘a tenant or kudikidap- 
pukaran, the court shall stay the suit or 
proceeding in which that question arises 
and refer the same to the Land Tribunal 
concerned along with the records for 
decision. -Sub-section (4) requires the 
Land Tribunal to decide the question re- 
ferred to it and return the records to- 
gether with its decision to the Civil 
Court. Sub-section (5) makes the Tribu- 
nal’s decision binding on the Civil Court; 
and directs the civil court to dispose of 
the suit or proceeding on the basis of the 
decision, Sub-section (6) makes the 
above position further clear. When a per- 
son sues another person for recovery of 
possession of land on the basis of title, 
and the defendant contends that he is 
a tenant who is not liable for eviction, 
the only question that arises in such a 
case for decision is whether the defen- 
|dant’s claim as tenant is true or not. 
This is all that is required for invoking 
Section 125 (3) of the Act. To say that 
this is not enough, but the defendant 
must further establish before the civil 
court that his plea is prima facie true is 
to read into the above provision some- 
thing which it does not contain or which 
the Legislature has not enacted. It would 
also amount to exercise of a jurisdiction 
by the civil court, which it has been ex- 
pressly debarred by Section 125 of the 
Act from exercising. 





4, We shall now refer to the con- -: 


flicting views taken by learned Judges 
of this Court on the above question. The 
first decision in point of time is that of 
Subramanian Poti, J. in Velu v. Chitts 
(C. R. P. No. 791 of 1972, judgment 
D/- 21-12-1972 (Ker)). The learned Judge 
held that the Division Bench decision of 
this Court in Choyi v. Kunhiraman, 1971 
Ker LT 563, which dealt with the ques- 
tion of construction of Section 3 (1) of 
the Kerala Cultivators and Tenants 
(Temporary Protection). Act, 1970, ap- 
plied by analogy to the construction of 
Section 125 (3) of the Kerala Land Be- 
forms Act, and that, therefore, a person 
who claimed to be a tenant or kudikidap- 
pukaran, had to establish a prima facie 
case for invoking Section 125 (3) of the 
Act. There is no discussion or indepen- 
dent consideration of the question. How- 
ever, out of respect to our learned bro- 
ther, we shall examine whether the deci- 
sion in 1971 Ker LT 563 can be applied 
‘o the construction of Section 125 (3) of 
the Act. For this purpose we shall first 
quote Section 3 of the Kerala Cultiva- 
tors and Tenants (Temporary) Protection 
Act. 1970. It reads:— 
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"3. Stay of suits and other proceed~ 
ings for determination of rights in res- 
pect of land occupied by certain classes 
of persons. — (1) Notwithstanding any- 
thing to the contrary contained in any 
other law, or in any judgment, deeree or 
order of any court, where in any suit or 
proceedings in respect of any application 
or appeal or revision or review or pro- 
ceedings in execution of any decree or 
order (including proceedings incidental 
or ancillary thereto) or other praceed- 
ings, in respect of any land. pending þe- 
fore any court or Land Tribunal or ap- 
pellate authority or other authority or 
officer at the commencement of this Act, 
or instituted or fied or initiated after 
such commencement, .any party thereto 
has filed or files a statement in writing 
that he was in occupation of such land 


at the commencement of the Kerala 
ao Reforms (Amendment) Act, 1969, 
and-— 


(a) that such land is situate in Mala- 
bar and that he or his predecessor-in-in- 
teres, was continuously in occupation of 
such land honestly believing himself to 
be a tenant for not less than two years 
within a period of twelve years imme-~ 
diately preceding the llth day of April, 
1967; or 


(b) that such occupation was on the 
basis of a registered deed purporting to 
be a lease deed and that he or his pre- 
decessor-in-interest was in occupation of 
such land on the llth day of April, 1957, 
on the basis of that deed, the court or 
Land Tribunal or appellate authority or 
as the case 
may be shall not proceed with that suit, 
appeal, revision, review or other pro- 
ceedings, as the case may be. 


(2) Nothing contained in sub-see, (1) 
shall apply in any case where the party 
who has filed or files the statement re- 
ferred to in that sub-section is admitted 
to be a tenant of the land to which that 
Statement relates,” 


The above case arose out of a suit for in- 
junction to restrain the defendant from 
trespassing on a land which was alleged 
to be in the plaintiffs possession as 
owner thereof. The defendant filed a 
statement in the suit stating thay he was 
in occupation of the land at the com- 
mencement of the Kerala Land Reforms 
(Amendment) Act, 1969, and that he also 
satisfied the other conditions of the apove 
section: and he wanted the Court not to 
proceed with the suit by virtue of the said 
provision. The question arose for decision 
whether ‘the court was bound to stay the 
suit, if the defendant merely filed suen a 
statement, or only if the defendant fur- 
ther established a prima facie case that 
what he stated was true. After examining 
the object of the legislation, the court 
held that it was enacted only to give a 


+ 


‘ stated— 
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temporary protection to persons who sa- 
tisfied the conditions mentioned in the 
above section, and a person who did not 
prima facie establish that he satisfied 
them was not entitled to the said protec- 
tion, The purport and scope of Section 
125 of the Kerala Land Reforms Act are 
entirely different from that of Section‘ 3 
of the Kerala Cultivators and Tenants 
(Temporary Protection) Act. As indicated 
“above. Section 125 of the Kerala Land Re- 
forms Act takes away the jurisdiction of 
Civil Courts to entertain and decide cer- 
tain questions, which are committed for 
adjudication entirely to the jurisdiction 
of the Land Tribunal and cther authori- 
ties mentioned therein: and `f such a ques- 
tion arises, civil courts have no jurisdic- 
tion to deal with it. Therefore the above 
decision has no assistance to the interpre- 
tation of Section 125 of the Kerala Land 
Reforms Act. 


5. The second decision of this 
Court is that of Krishnamoorthi Iyer. J 
in Kunhayammu v. Shanmughan, C, R. P. 
No. 298 of 1973, Judgment dated 6-4-1973 
(Ker). That case arose out of a suit for 
recovery of possession of a land on the 
basis of title, in which the defendant con- 
tended that he was a tenant, and that. the 
action should, therefore, be stayed and 
the question whether he was a ‘tenant or 
not should be referred to the Land Tri- 
bunal concerned by virtue of Section 125 
(3) of the Act. The dauestion was whe- 
ther,.in such a case, the defendant should 
establish a prima facie case in order to 
invoke the above section. Holding that 
it was necessary, the learned Judge 


“The deprivation of jurisdiction of the 
Civil Court is only in respect of those 
matters specifically dealt with under Sec- 
tion 125 (1) of Act I of 1964 and this is 
more significant when one will scrutinise 
the proviso to Section 125 (1) of the Act. 
The proviso has saved the jurisdiction of 
the Civil Court to deal with proceedings 
in respect of matters covered by the Act 
pending in any court at the commence- 
ment of Act I of 1964. Section 125 (3), 
according to me, will have to be inter- 
preted in the light of Section 125 (1) and 
if so interpreted, the Civil Courts iuris- 
diction is ‘taken away only in respect of 
any question arising in any suit or other 
proceedings regarding the rights of a te- 
nant or of a kudikidappukaran including 
a question as to whether a person is a te- 
nant or a Kudikidappukaran. The enquiry 
regarding the status of a person as 
a kudikidappukaran or- as a tenant 
is only for the purpose of deciding 
the rights of a tenant or a kudikid- 
appukaran. If incidentally the rela- 
tionship between the parties has to be 
resolved for giving relief to the plaintiff 
in respect of matters not covered by Act 
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I of 1964, I do not think that by the word- 
ing of Section 125 (3) of Act I of 1964 
there is an ouster of jurisdiction. For ex- 
ample, if in a suit for injunction whereby 
the plaintiff wants to restrain the defen- 
dant from interfering with the plaintiff's 
possession of the property the defendant 
raises a plea that he is in possession of 
the propertv as a tenant a very literal 
interpretation of Section 125 (1), (2) and 
(3) will compel the court to refer the issue 
to the Land Tribunal. If the reference is 
made and the Civil Court is obliged to de- 
cide the suit on the basis of the finding of 
the Land Tribunal there is an abdication 
of the function of the Civil Court. The 
question in such cases is only who is in 
possession of the property on the date of 
suit, 
based on ‘the tenancy is immaterial for 
the reason that if it is found that the de- 
fendant is in possession of the property, 
whether it be as a lessee or otherwise, no 
relief of injunction can be granted to the 
plaintiff. In such cases, counsel appearing 
in the case, agreed that no reference 
l If that 
is so, I do not appreciate how in a suit for 
ejectment when the defendant raises a 
plea of tenancy a reference under Sec- 
tion 125 (3) of Act I of 1964 is rendered 
obligatory. In order to grant relief to 
the plaintiff on the basis of his claim of 
trespass it may be necessary for the Civil 
Court incidentally to examine the charac- 
ter of the defendant’s possession. In such 
a suit, no rights between the landlord and 
tenants are involved. The plaintiff does 
not want any relief in his capacity as 
landlord against the defendant as a te- 
nant. There is thus no scope for the ap- 
H a i of Section 125 (8) of Act I of 
1964.” 


With great respect we are unable to agree 
fully with the learned Judges reasoning 
and much less with his conclusion, There 
is no warranty to construe Section 125 (3) 
in the light of Section 125 (1). Both the 
provisions deal with different matters. 
Even if Section 125 (3) is interpreted in 
the light of Section 125 (1). it makes no 
difference on the scope and applicability 
of Section 125 (3). This provision, as we 
have already stated, requires a Civil 
Court 'to stay the suit or proceeding pend- 
ing before it, if any question arises there- 
in regarding the rights of a tenant or a 
kudikidappukaran, including the question 
whether he is a tenant or kudikidappu- 
karan, and to send the records thereof to 


the Land Tribunal concerned for its o 


sion, which is binding on the court, It 
may be that in the illustration dealt with 
by the learned Judge, namely in a suit for 
injunction against threatened trespass 
wherein the defendant claims that he is 
in possession of the land as a tenant, no 
question regarding the rights of tenant 
may arise within the meaning of Sec- 


é 


The defendant’s claim of possession ` 
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tion 125 (3) of the Act, since the contro- 
versy in such a suit is only who is in pos- 
session of the land, and the title that the 
plaintiff or the defendant has put forward 
in support of their respective claim for 
possession may arise for decision only 
incidentally. We refrain from expressing 
any opinion on this question. We would 
only say that the illustration does not 
render any assistance to the proposition 
that a party to an action in a Civil Court 
is not entitled to invoke Sec. 125 (3) of 
the Act. unless he prima facie establishes 
that he is a tenant or kudikidappukaran, 
for the simple reason that the section 
does not require that to be done. All that 
is necessary is that a question regarding 
the rights of a tenant or a kudikidappuka- 
ran arises for decision in the suit or pro- 
ceeding pending in the Civil Court. Then 
the Court shall send that question for 
decision of the Land Tribunal, and accept 
its decision. It would be an usurpation 
of jurisdiction on the part of the Civil 
Court to proceed to consider whether the 
claim set up by the defendant is prima 
facie true or not, before the question is 
referred for the decision of the Tribunal. 
If the Civil Court wrongly decides that 
there is no prima facie case, the Land 
Tribunal is deprived of its jurisdiction to 
decide that question. On the other hand 
if the court wrongly decides that there is 
a prima facie case, it is still open for the 
Tribunal to hold that the claim set up by 
the defendant is untrue and that decision 
ls binding on the Civil Court. The Legis- 
lature did not clearly create such a situa- 
tion. It did not want the jurisdiction of 
the Land Tribunal to depend on a right or 
wrong decision of the Civil Court on any 
question regarding the rights of a tenant 
or kudikidappukaran, Section 125 (3) has, 
in our view, barred in clear terms the 
jurisdiction of Civil Courts in considering 
suck a question, and committed it to the 
Land Tribunal concerned for decision. 


6. The third decision of this Court 
is also that of Krishnamoorthy Iyer, J, in 
Krishnaswamy v. Kanthaswami Udayar 
(C. R. P. No. 1278 of 1972, D/-6-4-1973 
(Ker.)). In this case the learned Judge 
has only followed his previous decision: 
and it does not, therefore, deserve any 
additional consideration. 


7. The next decision of this Court 
is that of Bhaskaran, J., in Appunni v. 
Nani, 1973 Ker LT 438 = (AIR 1973 Ker 
281) in which the learned Judge took an 
entirely opposite view, He has not refer- 
red to the above-mentioned decisions of 
Subran:onian Poti, J., or Krishnamoorthy 
Iyer, J., but he relied on a passage ap- 


pearing In the majority judgment of 

Raman Nayar, C. J.. in the Full Bench 

decision of this court in Narayanan Nair 
1974 Ker/i4 XII G—28 
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v. State of Kerala, 1970 Ker LT 659 = 
(AIR 1971 Ker 98 (FB)) in support of his 
view. Dealing with the constitutional 
validity of S. 125 of the Act. the learned 
Chief Justice stated,— 


“The Act sets up a special tribunal, 
namely, the Land Tribunal to decide cer- 
tain matters. These matters are specified 
by the Act itself and are not left to the 
will and pleasure of any executive autho- 
rity. That being so, the vesting of exclu- 
sive jurisdiction in the Land Tribunai to 
decide these questions and the ousting of 
the jurisdiction of the Civil Courts under 
Sec. 125 (1) seem to us unexceptionable. 
So also the provisions in sub-section (3) 
by which questions regarding the righ*s 
of tenants and kudikidappukars including 
the question whether a person is a tenant 
Or a kudikidapukaran are to be refer- 
red by a Civil Court to this special ex- 
pert tribunal if such a question arises in 
any proceeding before it and the court is 
to decide that question in accordance with 
the decision of this tribunal although the 
provision seems to us rather cumbrous 
and to make for protraction. It is also ta 
be noticed that, under sub-section (6), the 
decision of the Land Tribunal on the 
question referred to it can be canvassed 
in appeal from the decree the Court might 
pass.” 


We respectfully agree with the above 
statement, which obviously renders sup- 
port to the conclusion of Bhaskaran, J. 
We must. however, add that it was unfor- 
tunate that the three Single Bench deci~ 
sions of this Court, which took an oppo- 
site view were not brought to the notice 
of the learned Judge, 


8. There are two more decisions 
of this Court dealing with Section 125 (3) 
of the Act. Both of them are Division 
Bench decisions of Gopalan Nambiyar 
and George Vadakkel, JJ. The first one 
is Narayana Menon v. Kallandi, 1973 Ker 
LT 983. That case arose out of a suit for 
injunction to restrain the defendant from 
trespassing on a land alleged to be in the 
possession of the plaintiff. The defendant. 
contended that he was a tenant of the 
land, and he wag in possession on that 
basis. The court held that Section 125 (3) 
of the Act has no application, since in 
such a case the only question was whe- 
ther the plaintiff or the defendant was in 
possession of the land, and there was no 
question regarding the rights of a tenant 
or kudikidappukaran, The second deci- 
sion is Alvi v, Mohammedkutty Haji, 1973 
Ker LT 937 = (AIR 1974 Ker 100). The 
question that arose in this case was the 
same; and the learned Judges followed 
their earlier decision. We have referred 
to this aspect of the matter in dealing 
with the decision of Krishnamoorthi, Iyer, 
J., in C. R. P. No. 298 of 1973 (Ker); aud 
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we have nothing more to add to what we 
have already observed in that context. 
We shall only state that these decisions do 
ae support the fifth respondent’s conten= 
ion, 


9, Before we conclude this judg-= 
ment, we may also refer to another deci- 
sion of a Division Bench of this Court in 
Kochukutty v. Abraham Tharakan, 1968 
Ker LT 23. This was relied on by the fifth 
respondent’s counsel in support of his 
contention that the petitioner must esta- 
blish a prima facie case of his tenancy in 
order to invoke Section 125 (3) of the Act. 
The above decision related to the cons- 
truction of an apparently similar provi- 
sion contained in Section 8 of the Kerala 
Prevention of Eviction Act, 1966, That 
section reads— 


"8. Stay of suits or other proceedings 
for eviction:— Where, in any suit or 
other proceeding for the eviction of a cul~ 
tivating tenant, a holder of a kudiyirun- 
‘pu. or a kudikidappukaran, from his 
holding, kudiyiruppu or kudikidappu, as 
the case may be, whether pending at the 
commencement of this Act or instituted 
after such commencement, the cultivating 
tenant or the holder of a kudiyiruppu 
or: the kudikidappukaran, makes a repre- 
sentation ‘to the court in which such suit 
or other proceeding is pending or institut- 
ed that no record of rights in respect of 
the holding or register of kudikidappu- 
kars in respect of the village in which 'the 
kudikidappy is situate, as the case may 
be, has been prepared, the Court shall not 
proceed with the suit or proceeding until 
the record of rights in respect of the 
holding or the register of kudikidappu- 
kars, as the case may be, is prepared and 
made available to it and the Court shall 
also by order direct the Revenue Divi-~ 
sional Officer having jurisdiction over the 


‘ area in which the holding or the kudikid- 


appu is situate to prepare a record of 
rights in respect of the holding, or, as the 
case may be, a register of kudikidanpu~ 
_kars and to file the same in Court and 
the Revenue Divisional Officer shall cause 
the same to be prepared in the manner 
prescribed under the Kerala Land Re- 
forms Act, 1963 (Kerala Act I of 1964)”. 

There were three plausible views refard~ 
ing the construction of the above sec- 
‘tion. One was that it applied only to a 
suit or proceeding wherein the plaintiff oz 
the petitioner admitted that the opposite 
party was a tenant or a kudikidappu- 
karan. The second was that the section 
‘applied to a case wherein the opposite 
party pleaded that he was a t-nant of 
kudikidappukaran, even if the plaintiff or 
the petitioner denied that claiin and the 
action was based purely.upon title. The 
third view was that it was not - enough 
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if the opposite party made such a plea; 
he must also establish his case prima facie 
in order to attract Section 8 of the above 
Act. Madhavan Nair, J. apparently took 
the second view in Cheriyan v. Harihara 
Iyer, 1967 Ker LT 508. Dealing with the 
aforesaid three plausible views, the Divi- 
sion Bench held that on a true construc- 
tion of the section the third view was 
the correct one. It is contended that Sec- 
tion 8 of the Kerala Prevention of Evic- 
tion Act is analogous to Section 125 (3) 
Of the Kerala Land Reforms Act. and 
that the latter section should also receive 


the same construction, We are unable to, 


accept this contention. We have already 
dealt with the purport and scope of Sec- 
tion 125 of the Kerala Land Reforms Act, 
particularly sub-s, (3) thereof. Under this 
section, certain matters, which were ori~ 
Zinally to be decided by a Civil Court are 
taken out of its cognizance, and commit» 
ted to the jurisdiction of the Land Tri- 
bunal and the other authorities mention- 
ed therein for adjudication. That is not 
the scheme of Section 8 of the Kerala 
Prevention of Eviction Act. 


10. In the result, we hold that the 
decisions of Subramonian Poti, J. and 
Krishnamoorthy Iyer, J., in the cases re- 
ferred to above do not lay down the cor- 
rect law; and we agree with the view 
taken by Bhaskaran, J., in 1973 Ker LT 
438 = (AIR 1973 Ker 281). Accordingly, 
this revision petition is allowed: and the 
trial court is directed to stay the suit in 
respect of Items 2 to 5 and 13 in tthe plaint 
schedule, and refer the question regard-« 
ing the rights claimed by defendants 2 
to 5 as tenants of the said items to ‘the 
Land Tribunal concerned together with 
the relevant records for his decision 
under Section 125 (3) of the Act. In the 
circumstances of the case tthe parties will 
bear their own costs. 

Revision allowed. 
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Index Note:— (B) Constitution of 
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(1964) C. A. No. 985 of 1963, D/- 5-5-1964 

(SC), Muhammed Enamual Haque v. 
Mu ad J. Hussain 8 
AIR 1963 SC 786 = (1963) 1 SCR (Supp) 
676, Udit Narain Singh v. Board of i 


venue ( 
AIR 1962 Punj 467, Hudi-Goshaon v. Sudi 
_Goshaon 6 
ATR 1956 Nag 65 = 1955 Nag LJ 732, 
Naziruddin v. P. S. Lawale 5 


T. R. Govinda Wartyar and K. Rama~ 
kumar, for Petitioners, a 


ORDER :— This case was originally 
filed as a civil revision petition to revise 
an order of the Appellate Authority 
(Land Reforms), Trichur in A. A. No. 100 
“of 1971 passed on 28-4-1972. Subsequently 
by an order of this Court dated 10-1-1973 
it has been converted as an Original Peti~ 
- tion under Articles 226 and 227 of the 

Constitution. : 


2. It is necessary to briefly state 
the facts of the case. The petitioners 
herein obtained the property concerned 
in this case pursuant to a final decree 
passed in a partition suit in O. S. No. 402 
of 1938 in the Alathur Munsiff’s Court. 
There was á Receiver appointed for all 
‘the suit properties in that case. The re- 
ceiver was managing this property by 
auctioning the right to take its income 
from year to year. For the year 1134 
M.E., it appears that the respondent pur- 
chased that right. In an auction conduct- 
ed for the year 1135, the right was pur- 
chased by a third party from whom it 
was taken. by the respondent, who con- 
ducted the cultivation in that year. It is 
seen from Ext. B-1 dated 5-3-1960 that, 
consequent on the termination of the 
aforesaid arrangement, the Receiver, who 
had possession of the property, handed 
over the same to the first petitioner. on 


' . behalf of the petitioners. But the respon- 


dent trespassed on the property on 10-5~ 
1960. Thereupon the first petitioner insti« 
tuted a suit O. S. 172 of 1960 in the Mun- 
siff?’s Court, Alathur for recovery of the 
possession of the property with mesne 
profits, That suit was decreed by the trial 
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court. Ext. B-3 dated 14-2-1964 is the 
judgment. There was an appeal to the 
Subordinate Judge’s Court, Palghat. The 
appeal was dismissed; and Ext. B-4 dated 
4-7-1967 is the judgment of the appellate 
court, The first petitioner then applied 
for execution of the decree; and he took 
actual possession of the property from 
the respondent on 6-11-1967. In the mean- 
while, the respondent had filed O. A. No. 
382 of 1962 before the Land Tribunal. 
Palghat for fixation of fair rent for the 
property alleging that he was a lessea 
thereof, That was consistent with the 
case which he had pleaded in O. S. No.. 
172 of 1960 above referred to. That ap- 
plication was.dismissed by the Land Tri- 
bunal holding that the respondent was 
not a tenant. Subsequently in the light 
of the Kerala Land Reforms (Amend- 
ment) Act, (Act 35 of 1969), the respon- 
dent filed an application under Section 
i3-A of.the Act for restoration of posses- 
sion ofthe property stating that he would 
be a tenant as defined in the Amendment 
Act, that he was dispossessed after 1-4- 
1964, and that he was, therefore, entitled 
to restoration of possession. The petition 
was dismissed by the Land ‘Tribunal, 
from whose order, the respondent filed an 
appeal before the Appellate Authority 
(Land Reforms), Trichur, The Appellate 
Authority held that the property was in 
the occupation of the respondent under 
a licence granted by the first petitioner 
as per Ext, A-1 dated 20-2-1959, that the 
respondent was thereafter dispossessed 
only after 1-4-1964, and that by virtue of 
the provisions in the Amendment Act 35 
of 1969, the respondent would be a tenan? 
entitled to restoration of possession of the 
property under Section 13-A. It is this 
order that is sought to be set aside in this 
Original Petition. 


3. The question for decision is 
whether, on the facts of the case, the res- 
pondent would be entitled to the bene- 
fits of sub-section (1) of Section 13-A o2 
the Act. This sub-section reads,— 


“13-A, Restoration of possession o? 
eam dispossessed on or after 1st April, 


(1) Notwithstanding anything tọ the 
contrary contained im any law, or in any 
contract, custom or usage or in any judg- 
ment, decree or order of court, where any’ 
person has been dispossessed of the land 
in his occupation on or after the lst day 
of April, 1964, such person shall, if he 
would have been a tenant under this Act 
as amended by the Kerala Land Reforms 
(Amendment) Act, 1969, at the time of 
such dispossession, be entitled subject to 
the provisions of this section to restora- 
tion of possession of the land: 
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Provided ihat nothing in this sub-sec~ 
tior shall— 

jal apply in any case where the said 
land has been sold to a bona fide pur- 
chaser for consideration before the date 
of publication of the Kerala Land Reforms 
(Amendment) Bill, 1968, in the Gazette: or 


(b) entitle any person to ‘restoration 
of possession of any land which has been 
resumed under the provisions of this Act.” 


Two conditions are necessary to avail of 
the benefit of the above provision. One 
is that the person claiming restoration 
should be one who is dispossessed of the 
land in his occupation on or after 1-4-64. 
The second is that he would have been 3 
tenant umder the Act as amended in 1969 
at the time of his dispossession. The first 
condition is admittedly satisfied. The con- 
troversy is regarding the second condition. 
According to the respondent, he was in 
possession of the lamd as a licensee at the 
time of dispossession; and he would have 
been a tenant under Section 10 of the 
Act. Section 10 reads,— 


“10. Certain other persons to he 
deemed tenants,— Notwithstanding any- 
thing to the contrary contained in any 
law, or in any contract, custom or usage, 
or in amy judgment, decree or order of 
court, the following classes of persons 
shall be deemed to be tenants:— 


(i) a punam or kumri cultivator; 
(ii) a licensee; 

(iii) a varamdar; 

(iv) a vechupakuthidar; and 


{v} a person holding land situated in 
any part of the taluk of Hosdrug or Kar 
saragod to which the Malabar Tenancy 
Act, 1929 did not extend, under a trans- 
action described in the document evi~ 
dencing it as bhogye, otti, nattotti, arwar, 
illidarwar or krithasartha illidarwar, but 
mot. being a usufructuary mortgage as de- 
fined in the Transfer of Property Act, 
1882.” 


The finding of the appellate authority 
was that the respondent would have been 
a licensee at the time of his dispossession. 
This finding is just the opposite of the 
finding in O. S. 172 of 1960 in the file of 
the Alathur Munsifi’s Court, which held 
that the respondent was a trespasser. That 
decision, as already stated, was also 
affirmed by the Appellate Court. The Ap- 
pellate Authority has totally ignored the 
above finding, which has become conclu- 
sive as regards the parties to that litiga- 
tion. A trespasser cannot automatically 
become a licensee, The term “licensee” is 
defined in Section 2 (30) of the Act as 
follows:— 

“ dicensee’ means any person who is 


in occupation of any nilam belonging to 
another and who, under any local custom 
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or usage or under an agreement, culti- 
vates that nilam with paddy for a remu- 


'neration and with risk of cultivation, but 


does not include a person who cultivates 
the nilam of another merely as an agent 
or servant:” 


The above definition would indicate that 
a person who is in occupation of a nilam 
Le, paddy land under the circumstances 
mentioned therein alone is recognised as 
“licensee” under the Act, It is contended 
that the respondent would not be a 
licensee within the above definition. I do 
not propose to comsider this contention, 
Since it has not specifically been raiséd in 
this petition, and it is also unnecessary 
for me to express any view on that ques- 
tion, in the light of my finding that the 
respondent is not a licensee in any sense 
of that term. 


4, An objection has been raised 
by the respondent that this petition is 
not maintainable, since the appellate au- 
thority whose order is sought to be set 
aside has not been impleaded. This raises 
a question of considerable importance, 
namely whether a petition or a proceed- 
ing in the High Court under Article 227 
of the Constitution to revise the order or 
proceeding of a court or Tribunal is 
maintainable without impleading the 
court or the Tribunal concerned. To put 
it differently, whether the court or the 
Tribunal concerned has a right of hear- 
ing before the High Court interferes with 
its order or proceeding. It was conceded 
that in the case of a Subordinate Court, 
it was not necessary. If that be so. I fail 
to understand why it should be otherwise 
in the case of Tribunal. It is the same 
power. that the High Court exercises in 
both cases. Both the court amd the Tri- 
bunal are subordinate to the High Court 
in that respect, But judicial opinion seems 
to be divided on this question. 


5. In support of his contention 
that the Tribunal whose order is sought 
to be quashed is‘a necessary party to an 
action under Article 227 of the Constitu- 
tion, counsel for’ the respondent relied on 
the following observation appearing in a 
Division Bench decision of the Nagpur 
High Court in Naziruddin v. P. S. Lawale, 
AIR 1956 Nag 65:— 


“Tt may also be added that the judg- 
ment of the revenue court at the earlier 
stage, that is to say of the Deputy Com- 
missioner, has not been put in, nor has 
he been impleaded in these proceedings; 
but that is only a technical matter. We 
refer to that matter only to bring to the 
notice of. the litigants that if they wish a 
certain order to be quashed, it is meces- 
sary to implead not only the appellate 
authority but the primary authority also, 
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even though it may be a 
affirmance.” 


With great respect, I disagree with the 
above statement. The effect of an appel- 
late order is to merge the original order 
in itt and thereafter the appellate order 
alone is in force, and the original order 
gets itself effaced. Therefore, the im- 
pleading of the original authority be- 
comes unnecessary, when the ‘appellate 
order is sought to be quashed, Again as 
already indicated by me, I fail to umder- 
stand why a Tribunal should be heard, 
when its order is sought to be revised 
under Article 227 of the Constitution. 


6. There is a detailed considera- 
tion of this question by Dua, J. of the 
Punjab High Court in Hudi Goshaon vV. 
Sudi Goshaon, AIR 1962 Punj 467. The 
following passage is instructive:— 


“Before parting I may also notice a 
preliminary objection raised om behalf of 
the respondents to the competency of the 
petition under Article 227 of the Consti- 
tution. It was urged that the Senior Sub- 
ordinate Judge is a necessary party to 
these proceedings and in his absence from 
the array of respondents this Court has 
no jurisdiction to interfere with the im- 
pugned order. I am unable to sustain this 
contention, Article 227, which is for all 
practical purposes a revival of Section 
107 of the Government of India Act, 1915 
is not an article which in terms provides 
for writs ete.; in this respect it is distin- 
guishable from Article 226 of the Consti- 


judgment of 


tution which alone provides for writs 
etc.” i 
T. Reference may now be made to 


a decision of the Supreme Court in Udit 
Narain Singh v. Board of Revenue, AIR 
1963 SC 786 on which reliance has been 
placed by counsel for the respondent. 
That case arose out of a petition under 
Article 226 of the Constitution to quash 
an order of the Board of Revenue can- 


celling the petitioner’s license to run a 


liquor shop. Dealing with the question 
who are all necessary parties to such an 
action, the court said— 


“As a writ of certiorari will be grant- 
ed to remove the record of proceedings 
of an inferior Tribumal or authority exer- 
eising judicial or quasi-judicial acts, ex 
hypothesi it follows that the High Court 
in exercising its jurisdiction shall also act 
judicially in disposing of the -proceedings 
before it. It is implicit in such a proceed- 
ing that a Tribunal or authority which 
is directed to transmit the records must 
be a party in the writ proceedings, for, 
without giving notice to it, the record of 
proceedings cannot be brought to the 
High Court. It is said that in an appeal 
against the decree of a Subordinate Court, 
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the court that passed the decree need not 
be made a party and on the same parity 
of reasoning it is contended that a tri- 
bunal need not also be made a party in 
a writ proceeding. But there is an essen- - 
tial distinction between an appeal against 
a decree of a Subordinate Court and a 
writ of certiorari to quash the order of 
the Tribumal or authority; in the former, 
the proceedings are regulated by the 
Code of Civil Procedure and the court 
making the order is directly subordinasze 
to the appellate court and ordinarily acis 
within its bounds, though sometimes 
wrongly or even illegally, but in the case 


‘of the latter, a writ of certiorari is issu- 


ed to quash the order of a Tribunal which 
is ordinarily outside the appellate or re- 
visional jurisdiction of the court and the 
order is set aside on the ground that the 
Tribunal or authority acted without or in 
excess of jurisdiction. If such a Tribunal 
or authority is mot made party to the 
writ, it can easily ignore the order of the 
High Court quashing its order, for, not 
being a party, it will not be liable to con- 
tempt. In these circumstances whoever 
else is a necessary party or not the autho- 
rity or Tribunal is certainly a necessary 
party to such a proceeding.” 

Counsel submitted that the same principle 
would apply to an action under Article 
227 of the Constitution, I am unable to 
agree. In the above decision, the court 
was only dealing with the character of a 
writ of certiorari under Article 226 of the 
Constitution and the question whether 
the Tribunal or authority whose order is 
sought to be quashed is a necessary party 
to an action for such a writ. The nature 
of a proceeding under Article 227 is dif- 
ferent, as pointed out by Dua, J. in the 
decision of the Punjab High Court refer- 
red to above. 


8. There is a clear cut pronounce- 
ment on this question by a Division Bench 
of the Gujarat High Court in Gopichand 
v, Western Railway, AIR 1967 Guj 27. 
Justice Bhagwati, who delivered the 
judgment of the court stated,— 


“Now there can be no doubt that in 
a petition for relief under Article 226, the 
Tribunal whose order is impugned in the 
petition must be made a party to the peti- 
tion so that the writ sought from the 
Court can go against the Tribunal; but if 
the petition is for relief under Article 227. 
it is well settled that the Tribunal whose 
order is impugned in the petition need 
not be made a party to the petition. The 
reason is that by entertaining a petition 
under Article 227 the High Court does 
not seek to exercise jurisdiction to issue 
any high prerogative writ; the jurisdic- 
tion which the High Court exercises 
under Article 227 is of superintendence— 
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a jurisdiction somewhat analogous to the 
revisional jurisdiction which the High 
Courts have under diverse statutes and 
Just as in an application for revision it is 
‘ not necessary to make the Court whose 
order is sought to be revised a party to 
the application, so also in a petition in- 
voking the jurisdiction of the High Court 
under Article 227, the Tribunal whose 
order is sought to be challenged is not a 
necessary party.” 

In support of the above statement, the 
learned Judge has relied on a decision of 
the Supreme Court in Muhammed Ena- 
mual Haque v. Muhammad J, Hussain, 
Civil Appeal No. 985 of 1963 decided on 
5-5-1964 (SC). This decision does not 
seem to have been reported; and I have 
mot been able to get a copy of it. But this 
decision has been noted at page 142 of 
Volume VI of the Supreme Court Notes 
by R. Gopalakrishnan. The relevant par 
of the note reads.— 


“There is neither practice mor bind- 
ing authority to support the contention 
raised by the counsel for the respondent 
that in a proceeding for an order under 
Art. 227 of the Constitution it is neces- 
sary to implead the court or tribunal 
against the order for which the proceed- 
ing is initiated by the High Court. By 
entertaining a petition under Art. 227, the 
High Court does not seek to exercise 
jurisdiction to issue any high prerogative 
writ — jurisdiction which the High Court 
exercise under Art, 227 is of superinten- 
dence — a jurisdiction somewhat analog- 
ous to the revisional jurisdiction which 
the High Courts for a long time past have 
been invested under diverse statutes. To 
a proceeding invoking jurisdiction of the 
High Court under Art. 227 of the Consti- 
tution the Tribunal was mot a necessary 
party, and in an appeal against the order 
passed in personam against the appellant 
in that proceeding the Tribunal is not a 
necessary party.” 


9. I think that, in the light of the 
above authorities, the proposition is well- 
settled that the court or tribunal whose 
order is sought to be revised under Arti- 
cle 227 of the Constitution is not a neces- 
sary party to the proceeding before the 
High Court. The objection raised by the 
respondent to the maintainability of this 
Original Petition cannot, therefore, suc- 
ceed. 


10. | In the result this petition is 
allowed, and the order of the Appellate 
Authority (Land Reforms). Trichur in 
A. A. No. 100 of 1971 is set aside. There 


will be no order as to costs. 
Petition allowed. 
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Brief Note:— (A) Where defeated at- 
taching decree-holder sues the judgment- 
debtor and his transferee under Order 21. 
Rule 63 alleging the transfer to be sham, 
bogus and fictitious, the suit does mot 
come under S, 53 of the T., P, Act and 
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JUDGMENT :——- The plaintiff is the 
appellant in this second appeal. She sued 
her husband and his second wife for set- 
ting aside a claim order amd for declara- 
tion that she is entitled to execute the 
decree in 1195/54 against the property 
which was assigned away by her husband 
the 2nd defendant in favour of his second 
wife the Ist defendant, O. S. 1195/54 was 
filed by her against the 2nd defendant 
for certain amounts due to her from him. 
That suit was decreed on 16-7-1960. In 
order to defeat her right and to obstruct 
the execution of her decree the second 
defendant effected a transfer of his pro- 
perty in favour of his 2nd wife. That was 
done during the pendency of O. S. 1195/ 
54. The transfer was a mere sham with- 
out any consideration or bona fides. When 
attachment was taken out in execution of 
the decree the 1st defendant filed a claim 
petition and that was dismissed on 27~6- 
1964. From that order a revision (C. R. P. 
972/64) was preferred to this court, and 
this court allowed the C. R. P. and set 
aside the order of the lower court dismiss- 
ing the claim petition. It is to set aside 
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that order passed in the C. R.P. that 
the present suit was filed. According to 
the plaintiff the transfer effected by tha 
second defendant is a colourable transac« 
tion not intended to take effect and the 
property before and after the transfer 
continued to be in the possession and enm 
joyment of the 2nd defendant. 


2.. The suit was contested by the 
Ist defendant alone. She stated that the 
decree in-O, S. 1195/54 happened to be 
passed against the 2nd defendant since 
the suit was not conducted properly by 
the 2nd defendant. The decree was passed 
in September, 1960. The plaint schedule 
property with the buildings thereon wera 
gifted to the Ist defendant on 20-10-55 
and the document was executed by the 
lst defendant in lieu of the money and 
movables given to the Ist defendant by 
her people at the time of her marriage. 
Even though the document is styled a 
gift deed it is in fact supported by consi- 
deration, On the date of the document 
itself possession was given to the isit de= 
fendant, She is paying tax and enjoying 
the property, It is not liable to be attach 
ed for the second defendant’s debts. The 
High Court order passed in the C. R. P. is 
correct and is not liable to be set aside. 
At the time the document was executed 
the 2nd defendant had no debts and so if 
cannot be treated as a fraudulent transs 
fer to defeat the creditors as alleged in 
the plaint. The land acquisition money 
for the portion of the property acquired 
by the Government was received exclu~ 
sively by the Ist defendant, 


3. The learned Munsif on a cor 
sideration of the evidence and circumstan~ 
ces of the case came to the conclusion that 
the plaint allegations are true and set 
aside the claim order. But on appeal the 
learned District Judge took the view that 
the suit ought to have been framed as a 
representative suit under Order 1, Rule 
8, C.P.C., in that the gift deed having 
been treated by the plaintiff as a transac- 
tion coming under Section 53 of the 
Transfer of Property Act; the plaintiff 
has proceeded as if the gift deed Ex, D-1 
is a fraudulent transfer to defeat the 2nd 
defendant’s creditors including the plain« 
tiff. -Being the creditor’s suit to avoid a 
transfer, the suit ought to be one for the 
whole body of creditors. Therefore, ac» 
cording to the learned Judge the suit is 
not maintainable, He has also dealt with 
the other aspects of the case centering 
round Ex. D-1 transaction. Finally the 
learned Judge aecepted the case of 
the Ist respondent and set aside the de= 
eree of the trial court. 


4, Learned counsel for the appel- 
lant stated before me that even though 
in the plaint Ex. D-1 transaction is refer- 
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red to as a fraudulent transfer intended 
to defeat the creditors of the 2nd defen- 
dant including the plaintif, what .was 
really intended was that the transfer is a 
sham transaction not intended tọ take 
effect, He stated that the plaintiff is the 
sole creditor of the 2nd defendant and 
there was no question of any other creci- 
tors’ claim being defeated by a fraudulent 
transfer, It was, therefore, quite unneces- 
sary and it was not so intended also to 
file a representative suit under Section 53 
of the T. P. Act, The plaintiffs counsel 
in the trial court made mistaken and in- 
advertent statements lending colour to 
the plea that the suit is one under Sec- 
tion 53 of the T. P. Act and that the im- 
pugned gift deed is fraudulent transfer. 
Under these circumstances he prayed for 
permission to amend the plaint and delete 
the prayer centering round fraudulent 
transfer and make the suit one, solely 
under Order 2], Rule 63, C.P.C. Objec- 
tions_on this amendment application were 
heard and the prayer was granted. Ac- 
cordingly the suit was amended as one 
under Order 21, Rule 63, C.P.C. In view 
of the amendment the question of maic- 
tainability of the suit is no longer avail- 
ee and the suit is perfectly maintain- 
able. A 


5. Learned counsel for the res- 
pondents contended relying on Abdul 
Shukoor Saheb v. Arji Papa Rao, 1963 
Supp (2) SCR 55 = (AIR 1963 SC 1150) 
that even if the suit is one under O. 21. 
Rule 63 it has to be brought in a repre- 
sentative capacity. I may extract here 
the relevant portion of the judgment in 
that case, It was observed: 


“In decisions rendered prior to the 
amendment there were a large number in 
which it was held, following certain Eng- 
lish cases decided with reference to 13 
Eliz Ch 5, on which Section 53 (1) was 
based, that suits by creditors for avoid- 
ing a transfer umder Section 53 (1) was a 
representative action, To that general 
rule however, an exception was recognis- 
ed in a number of decisions when the 
suit was to set aside a summary order 
under Order 21, Rule 63 and was broughi 
by am attaching decree-holder against 
whom an adverse order had been made in 
the summary proceedings, it being held 
that such a suit need not be in a repre- 
sentative capacity. The decisions on this 
point were however not uniform. It was 
merely to have a uniform rule and to 
avoid these conflicting decisions that the 
third paragraph was inserted so that 
after the amendment the rule that a suit 
by a creditor should be brought in a re- 
presentative capacity would apply as 
much to a suit to set aside a summary 
order under Order 21, Rule 63. as to 
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other suits. Jt was not suggested that 
there was anything in the terms of the 
. amended Section 53 (1) which referred: to 
a defence to a suit and, in fact, learmed 
counsel did not contend that if a defence 
under Section 53 (1) could be raised by 
defeated attaching-creditor such a de- 
fence had to be in a represemtative capa- 
city, and we consider that learned coun- 
sel was correct in this submission. From 
a provision as to how a plaintiff, if he 
filed a suit, should frame it, we can see 
no logical process by which it could be 
held that a defendant cannot impugn the 
validity of the sale which is voidable at 
his instance, We have, therefore, no hesi- 
tation in rejecting the legal point urged 
on behalf of the appellant.” 


The question posed before the Supreme 
Court was to this effecti: 


"Tt was next urged that the third 
paragraph of the amended Section 53 (1) 
has effected a change in the law and that 
thereafter transfers voidable under ist 
paragraph of Section 53 (1) could be 
avoided only in suits filed by a defeated 
or delayed creditor as plaintiff suing on 
behalf of himself and other creditors. We 
comsider that there is mo substance in 
this objection either.” 


Reading the decision as a whole I am of 
the opinion that the decision does not 
support the iew that a suit under Order 
21, Rule 63 brought by a defeated attach- 
ing~creditor should be one in a represen- 
tative capacity. The Supreme Court was 
considering in that case the defence avail- 
able to a defeated attaching-creditor in 
an action brought uncer Section 53 (1) of 
the Transfer of Property Act and whether 
such a defence could also be brought in a 
representative capacity. The position as I 
see it is that where the suit is based on 
the allegation that the transfer is a sham, 
bogus or fictitious transaction, the case 
does not come under Section 53 of the 
Transfer of Property Act and the suit 
need not be brought in a representative 
character. The transferee amd the judg- 
ment-debtor, as tramsferor, will be neces- 
sary defendants in a suit under this rule 
by a decree-holder attacking an aliena- 
tion of property by the judgment-debtor 
in favour of the successful claimant. This 
view is seen to have been taken by the 
Rajasthan High Court in Ganesh Mal v. 
Meghraj, (AIR 1967 Raj 283). The learn- 
ed Judge in that case held that: 


“where a decree-holder seeks to en- 
force his own individual right, as a result 
of an order made against him in a claim 
proceeding, on the ground that the trans- 
action by which his right stands affect- 
ed is sham and colourable one and it ad- 
versely affects his own individual or per- 
sonal rights, then it is open to him in law 
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to bring a suit under the provisions of 
Order 21, Rule 63 of Civil P. C. and he 
cannot be compelled necessarily to frame 
his suit so as to satisfy the requirements 
of Section 53 of the Act.” 


In such a suit what the plaintiff is called 
upon to establish is that on the date of 
the attachment the judgment-debtor had 
a subsisting right to the property. Such 
a suit is not hit by Section 53 of the T. P. 
Act though the decree-holder pleads that 
the transaction of sale in favour of the 
objector is sham and without considera- 
tion so long as his main prayer is not to 
set aside the sale on the ground of fraud. 
The suit as it stands now after the am- 
endment of. the plaint is purely one to 
set aside the transfer by the 2nd defen- 
dant in favour of the Ist defendant on 
the ground that it is sham and nominal 
and therefore the possession of the trans- 
feree was actually on behalf of the judg- 
ment-debtor. 


6. Examining the evidence and 
circumstances of the case bearing in mind 
the above principle it could easily be seen 
that Ex, D-1 the iransfer made by the 
2nd defendant in favour of the Ist defen- 
dant is a sham transaction not intended 
to pass any title. The learned Munsiff has 
made a careful analysis of the evidence 
and recorded a clear finding in favour of 
the plaintiff. The learned appellate Judge, 
however, has chosen a short-cut amd dis- 
missed the suit stating that in the light 
of the averments in the plaint the suit 
ought to have been brought under Sec- 
tion 53 of the T. P. Act for and on be- 
half of the general body of creditors. Of 
course, the learned appellate Judge has 
dealt with the other guestion also: but 
his approach to the other questions is pa- 
tently wrong and the conclusions drawn 
are unsustainable on the facts proved in 
the case. 


7. The plaintiff was the 2nd defen- 
dant’s first wife (of course her status as 
wife was denied by him; but in the prior 
proceedings she was able to secure a 
clear finding of the court that she is his 
lawfully wedded wife), O. S. 1195/54 is a 
suit filed by the present plaintiff-appel- 
lant in forma pauperis for certain monies 
due to her from her husband the 2nd 
defendant, Due to a variety of other rea- 
sons the relationship between the hus- 
band and wife was very much strained 
at the time and seeing that a suit was fil- 
ed by her for money, he hurried to the 
Sub-Registrar’s Office and got Ex. D-1 
gift deed executed in favour of his 2nd 
wife the 1st defendant, giving away the 
one and only property possessed by him. 
The proverty covered by the document 
was itself obtained by him under a gift 
from his father Ex. P-8 in the year 1954. 
A reading of Ex. P-8 would show that the 


. 1974 


2nd defendant was a spendthrift and 
squanderor and that he was pestering 
every time for financial help and it was 
to get rid of his worry that the document 
was executed by him, Ex. D-1 purports 
to be a gift for consideration of his love 
and affection for the donee. But the donee 
(Ist defendant) has an absolutely differ- 
ent story to tell about the document. She 
deposed before court that the property 
was, in fact, assigned to her by the 2nd 
defendant on receipt of a money conside- 
ration of Rs. 7,000. This amount was rals- 
ed by her by selling away the properties 
which she got by way of streedhanam. 
Ex. P-3 is the certified copy of her depo- 
sition given in the summary enquiry and 
there her statement was that the conside- 
ration paid was Rs. 5,000 and that the 
said amount was gifted to her by her 
brother and father; but it is interesting 
that even according to her both her 
mother and father had died before her 
marriage. She also stated that the shop 
buildings found in the property were 
those constructed by her with her own 
funds. Some of the properties she got 
from her parents were sold and with that 
money the shop buildings were erected. 
Here also she has no consistent version 
to give, At another stage she stated that 
the buildings were erected with the 
money she got from the land acquisition 
proceedings in respect of the property 
covered by the gift deed acquired by the 
State. The version regarding the con- 
struction of the shop buildings is abso- 
lutely false, because even when the 2nd 
defendant’s father gifted the property to 
him under Ex. P-8 these shop buildings 
were there in the property. The Ist de- 
fendant has thus no scruples or compunc- 
tion in making the unfounded and reck- 
less statement to support her claim. 


8. It is not possible to say that 
the 2md defendant had any intention to 
transfer his rights in the property under 
Ex. D-1. All that is stated in the docu- 
ment is subject to the limitation that 
whenever the donee wanted to create 
encumbrances on the property she should 
get his written consent. In other words, 
without his junction it was not possible 
for her to deal with the property in any 
manner, Ex. D-5 is a mortgage executed 
subsequent to Ex, D-1 in respect of the 
property and therein the 2nd defendant 
was also a co-executant. The money 
thereunder was received by them both. 
Learned counsel tried to explain away 
the circumstance by saying that since 
there was a condition like that in Ex. D-1 
the mortgagee might have insisted that 
the second defendant should join in« the 
mortgage document also and just to 


satisfy the demand,of the mortgagee his 
signature was also obtained. This is not 
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correct, Because in the body of the docu- 
ment in the indemnity clause also the 


2nd defendant figures along with the Ist 
defendant. That mortgage was released 
under Ex. D-7 and then also the consi- 
deration was paid by both of them joint- 
ly. Over and above these features there 
is also the patent fact that ihe 2nd de- 
fendant is still residing n the property 
and for all practical purposes ae is in 
enjoyment of the usufrucis from the pro- 
perty. It is difficult in the circumstances 
to treat Ex, D-1 as an outright gift. It 
is only a colourable transaction to throw 
dust into the eyes of the public and make 
them believe that the 2nd defendant has 
washed his hands free of all rights in the 
property. The only purpose was to spite 
the decree-holder and see that she dees 
not realise her amount by proceeding 
against the property. The fact is not dis- 
puted that this is the only item of pro- 
perty owned by the 2nd defendant and 
it is also not disputed that the plaintiff 
is his only creditor. In the circumstances 
the conclusion is inescapable that even 
though the documemt like Ex, D-1 was 
executed it was not imtended to take 
effect and that the 2nd defendant never 
wanted the property to pass on to the Ist 
defendant. Of course, the tax is being 
paid by the Ist defendant and that when 
portions of the property were acquired 
by the State the land acquisition money 
was also received by her. I do not think 
these circumstances would be of any con- 
sequence in deciding whether the 2nd de- 
fendant had parted with his rights in the 
property. The compensation money might 
have been disbursed to her by the State 
since there was such a document in her 
name; but in fact the momey must have 
been received by her for and on behalf of 
her husband the 2md defendant. The very 
fact that the 2nd defendant remained ex 
parte would show that he had not the 
courage to dispute any of the plaint alle- 
gations. Learned counsel for the respon- 
dents made a rather faint attempt at the 
fag-end of his argument to build up a 
ease that the decree in O. S. 1195/54 ob- 
tained by the plaintiff was obtained in 
collusion with the 2nd defendant and as 
such she is not the real creditor and, 
therefore, her prayer for execution is it- 
self unsustainable, He cited Gurajada 
Vijaya Lakshmamma v. Yarlagadda Pad- 
manabham (AIR 1955 Andh 112} where it 
was held that: 


(Sadasivan J.) 


“Where a claim preferred under 
Order 21, Rule 58 is upheld by the exe- 
cuting court and the decree-holder files 
a suit under Order 21, Rule 63 to set 
aside that order, the decree-holder has to- 
establish that the properties sought to 
be attached belong to the judgment-deb- 
tor and it is certainly open to the defen- 


218 Ker. [Prs. 1-4] 


dant to raise all defences to non-suit the 
plaintiff. If the defendant is in a position 
to prove that the plaintiff is not at all a 
creditor or that the decree obtained by 
him was one obtained by fraud or collu= 
sion, the suit will have to fail,” 


I am constrained to observe that this is 
a desperate plea, umsustainable on the 
very face of it. Neither the 1st defendant 
nor the 2nd defendant had so far made 
any such plea and the validity of the de~ 
cree was not questioned by either of 
them. In the circumstances, the plea has 
to be summarily rejected. 


9, No other point arises. The 
judgment and decree of the lower appel- 
late court are set aside and that of the 
trial court are restored, The appeal is 
allowed with costs throughout. 


Appeal allowed. 
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Krishnan and others, Petitioners v. 
Ayyappan Pillai, Respondent. . 
S. A. No. 31 of 1971, D/- 15-3-1974. 


{A) Transfer of Property Act (1882), 
S. $1 — Marumakkathayam law — Mala- 
bar tarwad — Junior member obtaining 
possession of tarwad property by redeem- 
ing mortgage on it — Property subse- 
quently mortgaged by the junior member 
— Other members cannot redeem mort- 
gage. 

A junior member cannot file a suit 
for redemption of mortgage of tarwad 
property. Where, however, a junior mem~ 
ber has obtained possession of tarwad 
property by redeeming an earlier mort- 
gage and subsequently mortgaged the 
same, whatever be the nature of his right 
whether it be that of am assignee of the 
mortgage or that of the holder of a spe- 
cial interest in the tarwad property with 
right to continue in possession until his 
accounts are settled and paid off, it is his 
interest that he has mortgaged and not 
that of the tarwad and hence a suit for 
redemption by other members is not 
maintainable. 1962 Ker LJ 688, Consider- 
ed, (Case law discussed), (Paras 8, 9) 


Cases Referred: Chronological Paras 


AIR 1964 Ker 81 = 1964 Ker LJ 243, 
Gopalan Menon v. Kalyani Amma ¥, 8 
1962 Ker LJ 688, Parukutty Nethiaram-~ 
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1957 Ker LT 732, Sankara Pillai Kunju- 
krishna Pillai v. Ananda Pillai Bhara- 
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(1862) A. S. No. 170 of 1862 (Mad.) q 
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Krishnen v, Ayyappan Pillai (T. C. Menon J.) 


ADR. . 


K. Sreedharan, for Petitioners; K. N. 
N, Nair and M. V. Pillai, for Respondent. 


JUDGMENT :- One Koikkalazhi-~ 
kathu tarwad had mortgaged with posses- 
Sion 86 cents of land which takes in the 
suit property to one Matheru Sankaran 
and another on 27-11-1065, Ex. D-1 is the 
copy of the mortgage deed.’ Sometime 
afterwards Sankaran Pillai Govinda Pillai. 
a junior member of the tarwad filed a 
suit — O. S, 622 of 1089 — for redemp- 
tion of the mortgage. On what allegations 
and under what capacity he filed the suit, 
it is not possible to find out as nome of 
the said suit records are produced in this 
case, In pursuance of the decree passed 
in the suit, Govinda Pillai obtained pos- 
session of the suit property. It is not 
clear from the records produced in the 
case whether such possession was obtain- 
ed by actual execution of the decree or 
out of court, On 3-8-1107, corresponding 
to 16-3-1932, Govinda Pillai mortgaged 
the property which was then in his pos- 
session as stated earlier to one Parame- 
swaran Pillai. Copy of this mortgage deed 
is marked as Ex, P-l in the case. 


2. Parameswaran Pillai gifted his 
right to his three sons, who it may be 
pointed out, are members of the origi- 
nal mortgagor tarwad. This right has now 
finally devolved on defendants 1 amd 2 in 
the riage who are the appellants in this 
court, 


3. Plaintiffs and defendants 3 to 5 
are members of Koikkalazhikathu tar- 
wad, In 1101 as per deed dated 23-7~1101 
(6-3~1926) marked as Ex, D-5 in the case 
partition has been effected amongst the 
members of the tarwad, There is a pro- 
vision in Ex. D-5 deed entitling the par- 
ties thereto to take-in equal shares, the 
properties belonging to the tarwad and 
not specifically taken-in by the deed. The 
suit property is an item that is not so 
taken-in by the deed of partition. Alleges 
ing that the plaint schedule property be- 
longed to the tarwad and that in accord~ 
ance with the above provision in the par- 
tition deed, plaintiffs and defendants 3 fo 
5 are entitled to it, the suit from which 
this appeal arises is brought for redemp 
tion of Ex, P-1 mortgage, The mortgage 
amount has also been deposited in court, 


4. Defendants 1 and 2 contended 
that the suit is not maintainable and the 
plaintiffs are not entitled to redeem the 
plaint property. According to them the 
rights of the tarwad are barred by limi- 
tation. ‘The original mortgage evidenced 
by Ex D-1 had not been redeemed by or 
on behalf of the tarwad. Govinda Pillai 
who, executed Ex. P-1 mortgage was only 
a junior member of the tarwad. He had 
obtained possession of the property for 
himself and not for the tarward, Defen= 
dants 1 and 2 further contested the plain- 
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ther any member of the tarwad can in- 
stitute a suit for redemption of a mort- 
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n tiffs’ claim alleging that they had be- 
> come absolute owners of the land. They 


also put forward the plea that the suit 
has to fail as it seeks redemption of only 
40 cents out of the 86 cents mortgaged. 
Another contention that they raised was 
that all members of the Koikkalazhikathu 
tarwad who ara necessary parties tó tha 
suit have not been impleaded and there- 
fore, the suit is bad for non-joinder of 
_ parties. In case redemption is allowed 
they claim value of improvements effect- 
ed by them. Both the courts below have 
held in favour of the plaintiffs and a pre- 
liminary decrea for redemption has been 
passed. 

5. After hearing counsel on both 
sides J am of the view that the appeal 
will have to be allowed as the suit is mis- 
conceived and it is not maintainable for 
the following reason. 


6. The suit as brought forward is 
for redemption of Ex. P-l mortgage exe~ 
cuted by Govinda Pillai. The plaintiffs 
base their claim for redemption on their 
being members of the Koikkalazhikathu 
tarwad, and on the specific provision in 
Ex. D-5 partition deed by which the par- 
ties to the deed are to take-in equal 
shares, the properties if any left out in 
the deed and belonging to the tarwad, 
Govinda Pilla? who, at the relevant 
period, was only a junior member of the 
tarwad, had not redeemed the earlier 
mortgage evidenced by Ex. D-1 and ob~ 
-tained possession of the plaint property 
for and on behalf of the tarwad. The 
plaintiffs themselves appear to have no 
such case, 

7. The oft quoted observation of 
Mr. Justice Holloway (in A. S. No. 170 
of 1862 of the Madras High Court) that 
“the Malabar family speaks through its 

head and in all courts of justice, except 
` in antagonism fo its head, can speak in no 
other way’, might be said to still hold 
the field in spite of the many inroads 
that various statutes have made ‘into 
Marumakkathayam law. As stated in 
Narayanan Kumaran v, Velayudhan, (16 
Trav LR 59 at p. 61): 


“For proprietary purposes, the mem- 

bers of a tarwad form a whole, somewhat 
in the nature of a corporation and as the 
Karnavan is the mouthpiece, manager 
and representative of the tarwad, he alone 
can bring a suit for recovery of the pro- 
perty.” 
This passage has been quoted with ap- 
proval by Mathew, J., in Gopala Menon 
v. Kalyani Amma, 1964 Ker LJ 243 = 
(AIR 1964 Ker 81). The learned Judge 
said therein at page 249: 


“If the tarwad has a corporate cha- 
racter, and a personality of its own dis- 
tinct from the members thereof for cer- 
tain purposes, the question arises whe~ 


gage executed by the tarwad on tarwad 
property on the theory that every mem- 
ber is a part owner of that property. I 
think neither principle nor precedent 
would warrant the conclusion that a jun- 
ior member can institute a suit for re- 
demption, unless there are circumstances 
a the karnavan from filing the 
suit.” 


_ .Therefore, when Govinda Pillai, a 
junior member of the tarwad got posses- 


- Sion of the property, which had earlier 


been mortgaged by the tarwad, his pos- 
session could not be deemed to be that of 
the tarwad. What Govinda Pillai mort- 
gaged as per Ex. P-1 is only his posses- 
sory interest in the property. From Ex. 
P-1 it is clear that he himself has not 
purported to execute the document for 
and on behalf of the tarwad. In fact, by 
the time Ex. P-1 was executed the tar- 
wad had become divided. Might be 
Govinda Pillai in redeeming the earlier 
mortgage cannot be equated to the posi- 
tion of an assignee cf the earlier mort- 
gagə, It will be pertinent to quote. here 
the following observation of Varadaraja 
Iyenger, J., speaking for a Division Benca 
in Sankara Pillai Kunjukrishna Pillai v. 
Ananda Pillai Bharathi Amma (1957 Ker 
LT 732 at p. 736): 

“Our view is that the redeeming 
junior member cannot be equated to the 
position of an assignee of the mortgage 
but is rather to be taken as the holder of 
a special interest in tarwad property 
with right to continue in possession until 
his accoumts are settled, and paid off.” 

8. I am quite aware of the view 
taken by Madhavan Nair, J., in Perukutty 
Nethiaramma v, Eesava Menon, (1962 
Ker LJ 688) wherein his Lordship stated 
at page §91: 


“Thus the tarwad has always been 
understood as a group of persons, and not 
as a juristic person different from the 
group. The rights of the tarwad are the 
rights of the members collectively: in 
other words, the rights of the tarwad in- 
here in every member of the tarwad in 
part, The karnavan being the accredited 
representative of the entire group — the 
farwad, his competency to exercise the 
rights of the tarwad is full. But it does 
not mean that a member of the tarwad 
has no proprietary right in the tarwad 
property; as a part-owner he is entitled 
to exercise the rights of the tarwad in 
relation to tarwad properties demised to 
strangers when the karmavan is not a 
competitor with him in field. It is now 
beyond doubt that a junior member of a 
tarwad is entitled to redeem tarwad pro- 
perty outstanding on mortgage with a 
stranger. This right can be explained 
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only by holding that right of the tarwad ii. 
to redeem its properties inheres in every 
member of the tarwad in part. Every ’ 
member of a tarwad is recognised to be a 


A.L R. 


In the result, this appeal is. 
allowed, the judgment and decree of the 
courts below are set aside and the suit i 
dismissed. The appellants are entitled to. 


part-owner of its equity of redemption. 
Likewise must be the case of resumption 
of property outstanding on a demise of 
lease or kanam with a stranger. Every 
member of a tarwad is a part owner of 
its right of resumption; and a tenant can- 
not be heard to sav that the landlord is 
only the “tarwad” and that therefore a 


member of the tarwad cannot resume the ` 


property from him. Every member of a 


tarwad is, in respect of its property out- - 


Standing on a demise; a bit of the land- 
lord, and as such entitled to claim its 
resumption from the tenant.” 


In regard to this statement of law. 
though I am in respectful agreement with 
the view expressed by Mathew, J. in 1964 
' Ker LJ 243 = (AIR 1964 Ker 81) (cited 
cupra) at page 245 that if the tarwad or 
family properties are those that belong to 
the tarwad or family as a corporate body, 
it is not known how that would be con- 
sistent with the part ownership or the 
co-proprietorship of the members, I 
might state here that as far as the pre- 
sent case is concerned even on the 
basis of the view taken by Madhavan 
.)Nair, J., Govinda Pillai’s right is only 
that of a part owner of equity of redemp- 
tion-who has redeemed the mortgage. It 
may be that he has got himself subrogat- 
ed to the rights of the earlier mortgagee 
whose mortgage he has redeemed. 


9. Therefore. wnatever be the na- 
ture of Govinda Pillai’s right — whether 
it be that of an assignee of the mortgage 
or that of the holder of a special interest 
in the tarwad property with right to con- 
tinue in possession until his accounts are 
settled and paid off — it is his interest 
that Govinda Pillai had mortgaged and 
not that of the tarwad. The members of 
the tarwad cannot, on the basis of the 
provision im the partition deed seek to 
redeem that interest. They do not, in 
this suit, seek to redeem the earlier mort- 
gage which had been executed by the tar- 
wad, as the suit is only one for redemp- 
tion of Ex. P-1 mortgage. Nor is the suit 
brought forward by the plaintiffs as suc- 
cessors-in~interest of Govinda  Pillai’s 
estate. There is mo prayer also in the suit 
for settlement of accounts of Govinda 
Pillei and recovery of possession on such 
settlement. On the short point stated 
above, this appéal will have to be allow- 
ed. In the circumstances it is mot neces- 
sary for me to decide the other questions 
raised by the appellants. 


19. I am also not venturing to de- 
cide, in this appeal, whether the mem- 
bers of Koikkalazhikathu tarwad have 
got any existing right in the property. 


their costs in this court. 
Appeal allowed. 
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K. G. Sukumaran and others, Peti- 
tioners v. The Executive Engineer, Na- 
pg Highway, Cochin Division, Respon- 
ent. 


O. P. Nos. 5373, 5442 and 5489 of 
1971, D/- 19-11-1973. 

(A) Kerala Municipal Corporations 
Act (30 of 1961), S, 210 — National High- 
way in Corporation boundary — Whether 
vests in Corporation. 


A National Highway in Corporation 
boundary, in the absence of an order re- 
serving it in the control of the State or 
the Central Government, vests in the 
Corporation irrespective of the question 
as to who maintains it. (Paras 5, 7) 


(B) Constitution of India, Art. 226 —— 
Government officer illegally removing | 
advertisement boards displayed by peti- | 
tioner — Relief to prevent prospective 
offending action can be granted. 


Where after a Government Officer 
unauthorisedly removed the advertise- 
ment boards displayed by the petitioner. 
the petitioner filed a writ. for a prohibi-- 
tory order against the respondent it cean- 
not be thrown out as infructuous and re- | 
lief can still be granted to prevent pros- 
pective offending action. (Para 8) 


(C) Constitution of India, Art, 226 — 
Petitioner having prima facie right to 
display advertisement boards on Munici- . 
pal Highway — Govt. Engineer not com- 
petent te interfere — Prohibitory relief 
ean be granted. 


Where the petitioner under Art. 226 
is shown to have a prima facie right to 
display advertisement boards by the side 
of the National Highway vested in the 
Municipal Corporation and the Govt. En- 
gineer is not competent to interfere with 
the display of the boards, a prohibitory 
order restraining the Govt, Engineer from 
interfering with the boards can be issued 
irrespective of the question whether the 
petitioner has established positively a 
vested right in him to display the boards. 
AIR 1954 SC 592, Rel. on. (Para 10) 
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K. K. Usha and M. K, Ramadevi, for 


Petitioners; Govt. Pleader, for Respon- 
dent, 
ORDER :— The petitioners in all 


these three cases are persons engaged in 
the business of displaying advertisements 
and publicity materials on boards and 
other suitable media. They are paying 
advertisement tax in respect of the ad- 
vertisements displayed by them within 
the limits of the Cochin Corporation. The 
places in which such advertisements are 
exhibited are notified by the petitioners 
to the Corporation in advance and it is 
said that previous approval is also being 
obtained from the Corporation. 


2. The petitioners aver that some 
of their advertisement boards are erected 
on the sides of important road junctions 
but away from the National Highway. 
According to the petitioners these boards 
will not in any way cause impediment or 
obstruction to the traffic nor would it be 
objectionable on amy other account. This 
business the petitioners have been carry- 
ing on for some years now. The adver- 
tisement boards are erected either in 
places owned by private parties or on 
lands, which, according to the petitiomers, 
are properties vested in the Cochin Cor- 
poration. In regard to the latter the Cor- 
poration had demanded Poramboke occu- 
pation fees. This was challenged by the 
petitioner in O. P. No. 911 of 1969. In 
supporting its demand for fee for erection 
of boards on the Poramboke lands the 
‘Corporation relied on Section 77 of the 
Act 14 of 1961 and contended that the 
public streets in the Municipality and 
other places referred to in the section 
vested in the Municipality. The State had 
also been a party in that case and the 
State had filed a counter therein which 
inter alia stated: - 


“It appears that the petitioner has 
put up hoardings on the road margins 
within the Corporation limits for display 
of advertisements without obtaining the 
mecessary sanction or the licence from 
the Corporation authorities. It is submit- 
ted that the petitioner has been required 
to pay the fee for unauthorised occupa- 
tion of poramboke by the Corporation 
under Section 228 of the Act......... y 


Ultimately the original petition was al- 
lowed holding that the petitioner who 
exhibits advertisement boards outside the 
margin of the road limits is not liable to 
be proceeded against for levy of fee 
under Section 231 of the Act. The Court 
also observed that this did not preclude 
the Corporation from taking legal action 
to recover fees legally due from the peti- 
tioner. 


3. The petitioners have come to 
court now because, all on a sudden. seve- 
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ral of their advertisement boards were 
removed and that was, according to them, 
at the instance of the respondent herein 
who is the Executive Engineer, National 
Highway, Cochin D:vision. He is an offi- 
cer of the State of Kerala. According to 
the petitioners these were removed with- 
out notice to them and this act on the 
part of the respondent was high-handed 
as he had no authority to remove any 
board that stood either in the premises 
of private ‘parties or in the lands vested 
in the Corporation. Prior notice to the 
petitioners was also not given. The prayer 
in these petitions is to issue a mandamus 
directing the respondent to forbear from 
interfering with the advertisement boards 
or structures om which such boards are 
displayed by the petitioners on poram- 
boke lands vested in the Cochin Corpo- 
ration or on private lands adjacent to the 
roads and also to issue an order of pro- 
hibition more or less for the same pur- 
pose. 


A. The only question calling for 
decision in these cases is whether the res- 
pondent has authority to interfere with 
the erection of advertisement boards by 
the petitioners in these cases, The respon- 
dent has no case that the petitioners’ con- 
duct in putting up advertisement boards 
in properties belonging to private parties 
could be restrained. Therefore to that 
extent there can be no grievance in di- 
recting the respondent from forbearing 
from doing so. The controversy concerns 
the propriety of the action taken concern- 
ing and to issue necessary directions to 
the respondent to forbear from interfer- 
ing with, the advertisement boards dis- 
played om the side of the national high- 
ways. The main controversy in -regard to 
this is about the competency of the res- 
pondent to take any action. 


5. Section 210 of the Kerala Muni- 
cipal Corporations Act, 30 of 1961 vests 
the public streets and appurtenances in 
the Corporation. It is necessary to refer 
to this Section. - 


“210. Vesting of publie streets and 
their appurtenances in corporation.— (1) 
All public streets in the city not reserved 
under the control of the Central or the 
State Government, with the pavements, 
stones and other materials thereof, and 
all works, materials, implements and 
other things provided for such streets, all 
sewers, drains, drainage works, tunnels 
and culverts, whether made at the cost of 
the municipal fund or otherwise, in, 
along-side or under any street, whether 
public or private, and all works, mate- 
rials, implements and other things apper- 
taining thereto and all trees not being 
private property growing on publie 
streets or by the side thereof, shall vest 
in the Corporation. - , 


s em 
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(2) Any property vested in the Cor- 
poration under sub-section (1) may be 
used by the council for any municipal 
purpose and as deemed fit by the council. 

(3) The Government may, by notifi- 
cation, withdraw any such street, sewer, 
drain, drainage work, tunnel, ‘culvert or 
tree from the contro! of the corporation.” 


A public street is defined in Section 
29 of the Act as meaning, 

“any street, road, square, court, alley, 
passage or riding-path over which the 
public have a right of way, whether a 
thoroughfare or not, and includes— 

(a) tha roadway over any public 
bridge or causeway; 

- (b) the foot-way attached to amy such 
‘street, public bridge or causeway; and 

(c) the drains attached to any such 
street, public bridge or causeway and the 
land, whether covered or not by any 
‘pavement, verandah or other structure, 
which lies on either side of the roadway 
up to the boundaries of the adjacent pro- 
perty, whether that property is private 
property or property belonging to the 
Government.” 

The National Highway passing through 
the Cochin Corporation is, no doubt, a 
public street. 1t is not contended that it 
is otherwise. Such public streets include 
the footway attached to the highway and 
it is in this that the petitioners are said 
to have erected advertisement boards, 
The core of the controversy in this peti- 
tion is whether the National Highway 
passing through the Cochin Corpn. vests 
in the State Govt, or whether it vests 
in the Corporation. It is evident from 
what has been said in the counter-affida- 
vit filed by the State in O. P. No, 911 of 
1969 that the stand then taken by the 
State Government was that it vests in 
the Corporation, and that is pointed out 
in the petition here. But in answer to that 
what is stated by the Executive Engineer 
is that: 

“The decision of O. P. No. 911 of 1969 
referred to by the petitioner has no rele~ 
vancy to the facts of these cases. That 
was a matter arising under the Kerala 
Municipalities Act, 1960. The petitioner 
cannot take advantage of the statements 
in the counter-affidavit or the judgment 
in that case.” 


One fails to understand why the state- 
ment by the State Government in the 
counter-affidavit in that case could not be 
taken note of here. Whatever that be, the 
decision on this case need not rest upon 
the averment of the State in that case, 
and may be considered independently on 
the basis of the relevant provisions of law, 
the question to be examined being whe- 
ther there is vesting of the property in 
the State as contended by the respon- 
dent. f 


Lead 
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6. It is apparent from Section 210 
of the Act that unless it is shown that any 
public street in the Cochin city is reserv~ 
ed under the control of the Central or 
State Government that part of the Na~ 
tional Highway passing through the Co~ 
chin Corporation would vest in the Cor- 
poration and any property vested in the 
Corporation may be used by the Council 
for any municipal purpose, The Govern- 
ment has power, by notification to with- 
draw any public street from the control 
of the Corporation. Therefore, unless 
shown otherwise I should assume that 
public street within the limits of the Cor- 
poration vests in the Corporation and it 
is the Corporation which is competent to 
deal with it. This is quite consistent with 
what the State averred in the earlier case. 
though the counter of the Executive En- 
gineer in this case speaks differently. But 
in support of the current version of the 
Executive Engineer no material has been 
produced, The cases have been adjourn~ 
ed several times in order to give oppor- 
tunity to coumsel for the respondent to 
contact the Government and to bring to 
the notice of the Court orders, if any, 
reserving such public streets in the Gov- 
ernment, Before me it was contended ear~ 
lier that there was some such order of 
the Government. Necessarily orders, if 
any, should be in writing. Counsel pro- 
mised to make such order available, But 
after having contacted the State Govern- 
ment Sri T. C. N. Menon submits that. 
they are not able to find any order re~. 
serving these to the State. All the same 
he would refer to the practice of the Gov- 
ernment expending money for the main- 
tenance of the road and comsequently he 
urges that the Government is in control 
of these roads. An additional affidavit has 
been filed along with a certificate from 
the Corporation Engineer marked as Ext. 
R-1. In this the Corporation Engineer 
certifies that the authority for the main- 
tenance of the National Highway from 
Kilometre 342/0 to 363/200 north and 
south boundaries of Cochin Corporation is 
not vested in the Corporation. In the 
additional counter filed along with this 
certificate the Executive Engineer swears 
that no separate notification is usually 
issued declaring a road to be a Public 
Works Department Road in normal course. 
The Corporation Engineer has issued a 
certificate to the effect that the National 
Highway in the Cochin Corporation 
boundary is not maintained by the Corpo- 
ration and the same is under the control 
of the Public Works Department. 


7. I am not concerned with what 
is usually done in such matters. I am con~ 
cerned with the relevant provision in 
Section 210 of the Act. If that section 
vests the control of any public streets in 
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the Corporation irrespective of any prac- 
tice those shall continue to be vested in 
the Corporation until in-accordance with 
Section 210 (3) there. is an order by the 
Government reserving those to itself. The 
citizen need only be concerned with the 
law regulating his conduct. If there is no 
order reserving the National Highway in 
the control of the State or the Central 
Government, necessarily, if must vest in 
the Corporation. If it so vests in the Cor- 
poration, irrespective of the question as 
to who maintains it the respondent would 
have no jurisdiction to interfere. Whe- 
ther the Corporation would have such 
power or not is a different matter. 


8. The respondent does not admit 
that he alone is responsible for having re- 
moved the advertisement boards. He con~ 
tends that the petition having been filed 
after the removal of the boards the peti- 
tions are infructuous. But the complaint 
of the petitioners is that such acts are 
likely to be repeated and therefore the 
court may issue directions to see that 
boards not yet removed are not removed. 
It is not therefore possible to say that the 
reliefs prayed for in the petitions do not 
arise for consideration. In other words 
the reliefs could still be granted to prë- 
vent prospective offending action. 


9, The respondent avers that it 
was not he who removed the boards but 
a squad of people pursuant to a direction 
issued by a Committee of persons who 
met together and took certain decisions, 
It is said that the District Collector, the 
Corporation Commissioner, the respon~ 
dent and many other officers of various 
departments sat together to discuss ways 
and means of removing obstructions from 
public streets and also of removing mate- 
_rials stacked on the sides of the roads, 
with a view to make traffic more easy 
and safe. It goes without saying that the 
object the committee had before it is 
quite laudable. But whatever may be the 
purpose that camnot justify resort to ac- 
tion not warranted by law. If such acts 
are committed by people who have no 
authority in them, that could normally 
be characterised as “high-handed”’. The 
mere fact that such action is purported 
to be taken to further public good does 
not justify the taking of law by the au- 
thorities into their hands, 


10. If the respondent was not 
competent to take any decision in regard 
to the removal of advertisement boards 
from lands vested in the Cochin Corpora- 
tion then he can be prevented from do- 
ing so. I would not have-issued this di- 
rection to him had he disowned his res- 
ponsibility in the matter. But he seems 
to justify the stand and the petition has 
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been hotly contested on his behalf. There- 
fore I think the apprehension of the peti- 


tioners is not unfounded. In the circum- 
stances I feel it is necessary to issue a 
direction as prayed for. Sri T. C. N. Me- 
non counsel for the State, very vehement- 
ly argued that'I should not resort to issu- 
ing any such direction unless and until 
it is shown that the petitioner has a right 
to erect advertisement boards in the lands 
belonging to the Corporation. In other 
words, the contention is that even if the 
respondent is incompetent to remove the 
hoardings erected by the petitioners and 
even if he may act so again he should 


not be restrained so long as the petition- 


ers cannot show that they have authority 
to erect boards. For various reasons I do : 
not think this argument is sound. The 
petitioners aver that the hoardings are 
erected with the consent of the Corpora- 
tion of Cochin. The petitioners in seek- . 
ing the directions are only seeking pro- 
tection for exercising their right to carry 
on their trade or business without alleg- 
ed interference. Their right could no 
doubt be restrained, but such restraint 
must come in the proper manner and 
must be exercised also properly. If the 
respondent is not competent to interfere 
and the petitioners are shown to have 
prima facie right then no other question 
arises, Secondly whenever a public au- 
thority acts in excess of the powers con- 
ferred on it the courts will have no hesi- 
tation to restrain such acts. That is evi- 
dently in the public interest. Moreover 
public authorities must be kept within 
the bounds of their authority. It is in the 
larger interest of the State that the au- 
thorities should mot exercise powers 
which are not vested in them, and they 
should be told that they should not do so 
irrespective of the question whether the 
petitioner who moves the court for re- 
lief has established positively a vested 
right in him the infringement of which 
is complained of, This is indicated by the 
Supreme Court in the decision in Guru- 
tad v. State of Mysore, (AIR 1954 SC 


11. The petitioners in these cases, 
as I have said, are persons who are carry- 
ing on business for some years. The only 
objection of the Corporation on the ear- 
lier occasion was to the conduct of ome 
of these petitioners and that was that 
fees was not being paid to the Corpora- 
tion. That came to this court and the 
petitioner succeeded. The petitioners aver 
in their petitions that advertisement tax 
has been paid. The corporation has so far 
not been seen to have objected to the 
activities of the petitioners. In these cir- 
cumstances it is not for a third party like 
the respondent here to assume to himself 
the power to interfere with the petition- 
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er’s business. In the circumstances the 
petitions are allowed and the respondent 
is restrained from. interfering with the 
display of advertsement boards and 
hoardings by the petitioners on the side 
of the public streets within the Cochin 
Corporation. 


12. I want to make it clear that 
this is not intended to give a licence to 
the petitioners to act as they choose and 
to protect them from being. proceeded 
against in accordance with law by those 
who are competent to proceed against 


ALR. 


them in case they have violated any law 
or rule. That of course does not call for 
adjudication here. My adjudication in this 


- case is limited to the conduct of the res- 


pondent as against the petitioners, 


13. The original petition is alow- 
ed as above. No costs. A carbon copy of 
this judgment will be issued to the coun- 
sel for State free of charges. 

Petitions allowed. 
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